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PREFACE  TO  THE  2001  EDITION 


The  2001  Edition  of  the  District  of  Columbia  Official  Code  marks  the  eighth 
time  that  a  compilation  of  the  laws  of  the  District  of  Columbia  has  been 
published  by,  or  under  the  authority  of,  the  government  of  the  District  of 
Columbia  or  that  of  the  United  States.  The  District  of  Columbia  Code  was  first 
published  in  1929;  eleven  years  later,  the  Second  Edition  (1940)  was  published; 
another  eleven  years  later,  the  Third  Edition  (1951);  ten  years  later,  the  Fourth 
Edition  (1961);  six  years  later,  the  Fifth  Edition  (1967);  another  six  years  later, 
the  Sixth  Edition  (1973);  and  8  years  later,  the  Seventh  Edition  (1981)  was 
published.  The  time  between  the  publication  of  the  Seventh  Edition  and  this 
Eighth  Edition  represents  the  longest  period,  by  almost  a  decade,  that  the 
District  of  Columbia  Code  has  gone  unrevised  in  its  72  year  history. 

The  District's  Charter,  which  in  1973,  established  the  current  tripartite 
government  of  the  District  of  Columbia,  makes  it  incumbent  upon  the 
legislative  branch  to  publish  and  codify  every  act  of  the  Council,  as  the  Council 
directs,  upon  becoming  law,  so  that  the  residents  of  the  District  may  have 
ready  access  to  the  laws  by  which  they  are  governed.  In  1973,  however,  the 
framers  of  the  District's  constitution  could  not  have  foreseen  the  incredible 
technological  advances  that  would  occur  in  the  next  25  years  nor  the  impact 
they  have  on  the  Code. 

With  the  close  of  the  20th  Century  the  world  has  witnessed  the  triumph  of 
the  Information  Age,  the  rise  of  the  World  Wide  Web,  and  the  explosion  of  word 
processing  and  data  storage  technology.  These  phenomena  have  helped  make 
the  reproduction  of  legal  text  and  data  a  fast,  easy,  and  inexpensive  enterprise, 
giving  rise  to  a  plethora  of  publishing  mediums,  and  have  made  it  a  relatively 
simple  task  to  reproduce  existing  legal  text,  including  the  District  of  Columbia 
Code.  The  rapid  rise  of  the  ComputerAge  has  allowed  virtually  anyone  with  an 
ordinary  personal  computer  to  reproduce  and  compile  the  laws  of  the  District 
of  Columbia. 

The  laws  of  the  District,  however,  are  fluid,  not  stagnant,  as  they  are 
amended  several  times  each  year.  The  quality  and  accuracy  of  publications  not 
directed  by  the  Council  are  beyond  its  control.  The  Council  can  only  warrant 
the  Code  for  which  it  has  authorized  publication.  Therefore,  in  order  to  ensure 
that  the  residents  of  the  District  may  distinguish  between  the  compilation  of 
District  laws  as  produced  under  the  direction  of  the  elected  officials  of  the 
District  of  Columbia  and  those  of  other  persons,  we  have  added  the  word 
"Official"  to  the  title  of  the  Code.  Also  to  ensure  that  the  Council  never  loses  the 
right  to  publish  its  own  laws,  the  government  of  the  District  of  Columbia  has 
retained  the  copyright  to  the  District  of  Columbia  Official  Code. 

The  codified  laws  of  the  District  of  Columbia  are  created  as  a  result  of 
legislative  action  on  the  part  of  13  individuals  elected  by  the  residents  of  the 
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District  of  Columbia  to  enact  the  laws  that  govern  the  District,  and  by  the 
Congress.  Once  the  legislative  process  is  complete,  the  Council,  through  its 
delegation  of  authority  to  its  Office  of  the  General  Counsel,  codifies  the  laws  in 
the  form  of  this  Code.  In  the  process  of  codification,  the  Office  of  the  General 
Counsel  interprets  any  discrepancies  in  the  drafting  of  the  laws  using 
commonly  recognized  rules  of  statutory  construction.  No  other  entity  is 
authorized  by  law  to  make  these  determinations.  As  set  forth  by  federal  law 
and  recognized  by  the  Courts  of  the  District  of  Columbia,  this  Code  establishes 
prima  facie  evidence  of  the  laws  in  force  in  the  District  of  Columbia.^  It  is  this 
continuity  of  authority,  from  enactment  to  codification  to  judicial  review  that 
gives  this  Code  its  authenticity  and  officiality  as  the  content  of  the  laws  of  the 
District  of  Columbia. 

The  2001  Edition  represents  a  recodification  of  the  1981  Edition  in  that  it 
contains  a  reorganization  of  the  presentation  of  the  laws,  inclusion  of  some 
previously  omitted  legal  provisions,  and  the  omission  of  non-substantive 
extraneous  provisions.  The  theory  behind  the  recodification  is  to  purify  the 
organization  of  the  Code  which  over  many  decades  has  seen  the  haphazard 
mixing  of  original  ("organic")  provisions  of  laws  throughout  the  Code.  In  the 
2001  Edition,  we  have  established  a  system  of  codification  that  follows  the 
legislative  drafting  principals  established  over  many  years  in  the  Council's 
Office  of  the  General  Counsel. 

The  recodification  is  not  an  overhaul  of  the  Code.  Although  a  cleanup  of  the 
antiquated,  repealed  and  omitted  provisions  is  long  overdue,  it  is  not  the 
province  of  the  Office  of  the  General  Counsel  to  determine  which  laws  should 
be  expunged  as  obsolete.  Such  decisions  should  be  left  to  a  working  group 
commissioned  by  the  Council  to  recommend  revisions  to  the  Code.  The  Office  of 
the  General  Counsel  has  simply  separated  the  organic  laws  into  discrete 
divisions  and  topical  categories.  As  much  as  is  possible,  we  have  followed  a  rule 
that  requires  that  all  organic  law  remain  intact:  closely  following  the  layout  of 
the  originating  act.  We  have  retained  notes  to  repealed  sections  to  aid  in  legal 
research  and  preserved  the  numbering  style  that  was  first  introduced  in  the 
Second  Edition.  Thanks  to  the  resourcefulness  of  the  publisher  and  the 
Council's  Office  of  the  General  Counsel  staff,  we  have  corrected  provisions  of 
law  erroneously  added  to,  or  deleted  from,  prior  editions. 

The  Code  is  organized  into  eight  Divisions  of  practical  law:  government 
organization;  judicial  organization;  decedent  estates;  criminal  law;  business 
law;  education;  property;  and  general  laws.  Each  division  is  subdivided  by 
subject  matter  called  Titles,  organic  laws,  called  Chapters  and 
Subchapters,  and  finally,  individual  Sections  representing  the  individual 
sections  of  organic  law.  Occasionally,  Subtitles  are  used  to  organize  chapters 
of  organic  law.  Units  to  organize  subchapters,  and  Parts  and  Subparts  to 
organize  the  additional  divisions  within  the  organic  law.  One  important 
change  that  the  user  will  notice,  and  hopefully  appreciate,  is  that  the  District's 
Charter,  the  Home  Rule  Act,  is  codified  in  its  entirety  in  one  location  so  that  the 


1.  See  1  U.S.C.  §  204(b)  (1994);  Sheetz  v.  District  of  Columbia,  629  A. 2d  515,  519  (D.C.  1993). 
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framework  of  the  current  District  government  can  be  readily  found.  We  hope 
that  the  organization  of  the  2001  Edition  of  the  District  of  Columbia  Official 
Code  will  serve  as  a  foundation  for  further  refinement  by  future  law  revision 
commissions  or  their  equivalent. 

The  2001  Edition  has  been  prepared  under  the  supervision  of  Benjamin.  F. 
Bryant,  Jr.,  Codification  Counsel,  Office  of  the  General  Counsel,  Council  of  the 
District  of  Columbia. 

 /s/    /s/  

Linda  W.  Cropp  Charlotte  Brookins-Hudson 

Chairman  General  Counsel 

Council  of  the  District  of  Columbia  Council  of  the  District  of  Columbia 


USER'S  GUIDE 


In  order  to  assist  both  the  legal  profession  and  the  layman  in  obtaining  the 
maximum  benefit  from  the  District  of  Columbia  Official  Code,  a  User's  Guide 
has  been  included  in  Volume  1  of  the  Code.  This  guide  contains  comments  and 
information  on  the  many  features  found  within  the  District  of  Columbia 
Official  Code  intended  to  increase  the  usefulness  of  the  Code  to  the  user. 
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DIVISION  I.  GOVERNMENT  OF  DISTRICT 

Title 

1.  Government  Organization. 

2.  Government  Administration. 

3.  District  of  Columbia  Boards  and  Commissions. 

4.  Public  Care  Systems. 

5.  Police,  Firefighters,  Medical  Examiner,  and  Forensic  Sciences. 
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9.  Transportation  Systems. 

10.  Parks,  Public  Buildings,  Grounds  and  Space. 

DIVISION  II.  JUDICIARY  AND  JUDICIAL  PROCEDURE 

*11.  Organization  and  Jurisdiction  of  the  Courts. 

*12.  Right  to  Remedy 

*13.  Procedure  Generally. 

*14.  Proof. 

*15.  Judgments  and  Executions;  Fees  and  Costs. 

*  1 6 .  Particular  Actions ,  Proceedings  and  Matters . 

*17.  Review. 

DIVISION  III.  DECEDENTS'  ESTATES  AND  FIDUCIARY 

RELATIONS 

*18.  Wills. 

*19.  Descent,  Distribution,  and  Trusts. 

*20.  Probate  and  Administration  of  Decedents'  Estates. 

*21.  Fiduciary  Relations  and  Persons  with  Mental  Illness. 

DIVISION  IV  CRIMINAL  LAW  AND  PROCEDURE  AND 

PRISONERS 

22.    Criminal  Offenses  and  Penalties. 
*23.    Criminal  Procedure. 
24.    Prisoners  and  Their  Treatment. 


*  Title  has  been  enacted  as  law. 
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Title 

DIVISION  V.  LOCAL  BUSINESS  AFFAIRS 

*25.  Alcoholic  Beverages. 

26.  Banks  and  Other  Financial  Institutions. 

27.  Civil  Recovery  by  Merchants  for  Criminal  Conduct. 
*28.  Commercial  Instruments  and  Transactions. 

*29.  Business  Organizations. 

29A.  Corporations  [Repealed]. 

30.  Hotels  and  Lodging  Houses. 

31.  Insurance  and  Securities. 

32.  Labor. 

33.  Partnerships  [Repealed]. 

34.  Public  Utilities. 

35.  Railroads  and  Other  Carriers. 

36.  Trade  Practices. 

37.  Weights,  IMeasures,  and  IVlarkets. 

DIVISION  VI.  EDUCATION,  LIBRARIES,  AND  PUBLIC 

INSTITUTIONS 

38.  Educational  Institutions. 

39.  Libraries  and  Cultural  Institutions. 

DIVISION  VII.  PROPERTY 

40.  Liens. 

41.  Personal  Property. 

42.  Real  Property. 

DIVISION  VIII.  GENERAL  LAWS 

43.  Cemeteries  and  Crematories. 

44.  Charitable  and  Curative  Institutions. 

45.  Compilation  and  Construction  of  Code. 

46.  Domestic  Relations. 

*47.  Taxation,  Licensing,  Permits,  Assessments,  and  Fees. 

48.  Foods  and  Drugs. 

49.  IMilitary. 

50.  IMotor  and  Non-lVIotor  Vehicles  and  Traffic. 

51.  Social  Security. 


*  Title  has  been  enacted  as  law. 
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SUBTITLE  I.  CRIMINAL  OFFENSES. 


Chapter  1.  Abortion. 

Sec 

22-101.  [Repealed]. 

§  22-101.  Definition  and  penalty.  [Repealed]. 

Repealed. 

(Mar.  3, 1901,  31  Stat.  1322,  ch.  854,  §  809;  June  29, 1953,  67  Stat.  93,  ch.  159, 
§  203;  May  10,  1989,  D.C.  Law  7-231,  §  28,  36  DCR  492;  Apr.  29,  2004,  D.C. 
Law  15-154,  §  3(a),  50  DCR  10996.) 


Prior  Codifications.  —  1981  Ed.,  §  22-201. 
1973  Ed.,  §  22-201. 

Legislative  history  of  Law  7-231.  —  Law 

7-231,  the  "Technical  Amendments  Act  of  1988," 
was  introduced  in  Council  and  assigned  Bill 
No.  7-586,  which  was  referred  to  the  Committee 
of  the  Whole.  The  Bill  was  adopted  on  first  and 
second  readings  on  November  29,  1988  and 
December  13,  1988,  respectively.  Signed  by  the 
Mayor  on  January  6,  1989,  it  was  assigned  Act 
No.  7-285  and  transmitted  to  both  Houses  of 
Congress  for  its  review. 


Legislative  history  of  Law  15-154.  —  Law 

15-154,  the  "Elimination  of  Outdated  Crimes 
Amendment  Act  of  2003",  was  introduced  in 
Council  and  assigned  Bill  No.  15-79,  which  was 
referred  to  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  October  7,  2003,  and  November  4,  2003, 
respectively.  Signed  by  the  Mayor  on  November 
25,  2003,  it  was  assigned  Act  No.  15-255  and 
transmitted  to  both  Houses  of  Congress  for  its 
review.  D.C.  Law  15-154  became  effective  on 
April  29,  2004. 


CASE  NOTES 


Analysis 

Burden  of  proof. 

Health  of  mother. 

Indictment. 

Instructions. 

Validity 

Verdict. 

Burden  of  proof. 

In  prosecution  under  District  of  Columbia 
abortion  statute,  burden  is  on  the  prosecution 
to  plead  and  prove  that  abortion  was  not  nec- 
essary for  the  preservation  of  the  mother's  life 
or  health.  United  States  v.  Vuitch,  402  U.S.  62, 


91  S.  Ct.  1294,  28  L.  Ed.  2d  601,  1971  U.S. 
LEXIS  50  (1971). 

Health  of  mother. 

Under  District  of  Columbia  abortion  statute 
prohibiting  abortions  unless  "necessary  for  the 
preservation  of  the  mother's  life  or  health," 
abortion  is  permitted  for  mental  health  reasons 
whether  or  not  the  patient  has  previous  history 
of  mental  defects.  United  States  v.  Vuitch,  402 
U.S.  62,  91  S.  Ct.  1294,  28  L.  Ed.  2d  601,  1971 
U.S.  LEXIS  50  (1971). 

Within  District  of  Columbia  abortion  statute, 
"health"  is  that  state  of  being  sound  in  body  or 
mind  and  includes  psychological  as  well  as 
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physical  well-being.  United  States  v,  Vuitch, 
402  U.S.  62,  91  S.  Ct.  1294,  28  L.  Ed.  2d  601, 
1971  U.S.  LEXIS  50  (1971). 

Neither  the  antiabortion  statute  of  the  Dis- 
trict of  Columbia  nor  the  rules  and  regulations 
governing  therapeutic  abortions  at  general  hos- 
pital of  district  preclude  hospital  from  making 
available  its  facilities  for  performance  of  ther- 
apeutic abortions  for  mental  health  reasons 
whether  or  not  patient  has  had  previous  history 
of  mental  defects.  Young  v.  Hutchins,  383  F. 
Supp.  1167,  1974  U.S.  Dist.  LEXIS  6392  (1970), 
affirmed  in  part  and  reversed  in  part  by  531 
F.2d  1264,  1976  U.S.  App.  LEXIS  11245  (5th 
Cir.  Fla.  1976). 

Indictment. 

A  statute  prohibiting  use,  to  procure  miscar- 
riage, of  instrument  or  means  unless  necessary, 
does  not  contemplate  actual  miscarriage,  but 
attempt  to  procure  miscarriage,  and  hence, 
indictment  for  violation  of  statute  was  suffi- 
cient which  charged  that  means  used  were 
unnecessary,  as  against  contention  that  indict- 
ment should  have  charged  that  miscarriage 
was  unnecessary.  Crichton  v.  U.S.,  92  F.2d  224, 
1937  U.S.  App.  LEXIS  4531  (1937). 

Instructions. 

In  prosecution  for  violating  statute  prohibit- 
ing use,  to  procure  miscarriage,  of  instrument 
of  means  unless  necessary,  where  court  read 
statute  to  jury  and  stated  that  it  was  offense  to 


procure  miscarriage  by  instrument,  medicine, 
drugs  or  any  substance  or  means  unless  neces- 
sary, and  accused  made  no  claim  that  he  com- 
mitted abortion  through  necessity,  refusing  in- 
struction to  acquit  unless  alleged  operation  was 
not  necessary  was  not  prejudicial.  Crichton  v, 
U.S.,  92  F2d  224,  1937  U.S.  App.  LEXIS  4531 
(1937). 

In  prosecution  for  using  instruments  upon 
and  administering  drugs  to  named  woman, 
then  pregnant,  with  intent  to  procure  her  mis- 
carriage, charge  of  court  that  it  was  immaterial 
whether  or  not  woman  was  pregnant,  if  at  time 
defendant  believed  she  was  pregnant,  was  not 
erroneous.  Peckham  v  U.S.,  226  F.2d  34,  1955 
U.S.  App.  LEXIS  3013  (1955). 

Validity. 

District  of  Columbia  abortion  law,  as  prop- 
erly construed,  is  not  unconstitutionally  vague. 
United  States  v  Vuitch,  402  U.S.  62,  91  S.  Ct. 
1294,  28  L.  Ed.  2d  601,  1971  U.S.  LEXIS  50 
(1971). 

Verdict. 

In  prosecution  for  violating  statute  relating 
to  abortion,  under  three  counts  charging  use  of 
catheter,  means  and  instruments  unknown, 
and  means  unknown,  verdicts  of  acquittal  on 
first  two  counts  and  of  conviction  on  third  count 
were  inconsistent  and  repugnant,  but  not  le- 
gally objectionable,  and  conviction  would  be 
sustained.  Crichton  v.  U.S.,  92  F.2d  224,  1937 
U.S.  App.  LEXIS  4531  (1937). 
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Criminal  Offenses  and  Penalties 


Chapter  2.  Adultery. 

Sec. 

22-201.  [Repealed]. 

§  22-201.  Definition  and  penalty.  [Repealed]. 

Repealed. 

(Mar.  3,  1901,  31  Stat.  1332,  ch.  854,  §  874;  May  21,  1994,  D.C.  Law  10-119, 
§  2(d),  41  DCR  1639;  Aug.  20,  1994,  D.C.  Law  10-151,  §  105(b),  41  DCR  2608; 
Apr.  29,  2004,  D.C.  Law  15-154,  §  3(b),  50  DCR  10996.) 


Prior  Codifications.  —  1981  Ed.,  §  22-301. 
1973  Ed.,  §  22-301. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  105(b)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  10-119.  —  Law 
10-119,  the  "Anti-Gender  Discriminatory  Lan- 
guage Criminal  Offenses  Amendment  Act  of 
1994,"  was  introduced  in  Council  and  assigned 
Bill  No.  10-332,  which  was  referred  to  the 
Committee  on  the  Judiciary,  The  Bill  was  ad- 
opted on  first  and  second  readings  on  February 
1,  1994,  and  March  1,  1994,  respectively. 
Signed  by  the  Mayor  on  March  17,  1994,  it  was 
assigned  Act  No.  10-209  and  transmitted  to 


both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-119  became  effective  on  May  21,  1994. 
Legislative  history  of  Law  10-151.  —  Law 

10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 
Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
tively. Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-151  became  effective  on  August  20, 
1994. 

Legislative  history  of  Law  15-154.  —  For 

Law  15-154,  see  notes  following  §  22-101. 


CASE  NOTES 


Analysis 

Construction  with  other  statutes. 
Discovery. 

Examination  of  witnesses. 
Indictment  and  information. 
Nature  and  elements  of  offenses. 
Right  to  trial  by  jury. 
Sentence  and  punishment. 

Construction  with  other  statutes. 

Of  the  various  forms  of  sexual  conduct  pro- 
hibited by  statute,  such  as  adultery,  indecent 
exposure,  incest,  fornication,  seduction,  inde- 
cent liberties  with  children,  and  sodomy,  only 
sodomy,  indecent  exposure,  and  indecent  sexual 
acts  with  children  can  reasonably  be  deemed 
"lewd,  obscene  or  indecent,"  within  meaning  of 
sexual  proposal  statute,  with  the  result  that 
statute's  "sexual  proposal"  clause  could  be 
fairly  construed  to  prohibit  only  proposals  to 
commit  sodomy,  indecent  exposure,  or  in  the 
case  of  sexual  proposals  with  children,  to  per- 
form some  sexual  act.  D.C.  Code  §§  22-301, 
22-1002,  22-1112,  22-1901,  22-3001,  22-3501, 
22-3502.  District  of  Columbia  v  Garcia,  335 
A.2d  217,  1975  D.C.  App.  LEXIS  353  (1975), 
writ  of  certiorari  denied  by  423  U.S.  894,  96  S. 


Ct.  192,  46  L.  Ed.  2d  125,  1975  U.S.  LEXIS 
2945  (1975). 

Discovery. 

Former  husband's  counterclaim  requesting 
divorce  on  ground  of  living  separate  and  apart 
for  more  than  one  year  and  seeking  division  of 
property  had  no  bearing  on  his  alleged  adul- 
tery, and  thus  it  was  not  abuse  of  discretion  to 
decline  to  strike  his  counterclaim  for  his  invo- 
cation of  Fifth  Aihendment  privilege  against 
self-incrimination  when  questioned  during  de- 
position as  to  his  alleged  adultery.  D.C.  Code 
1981,  §  22-301;  U.S.  Const.Amend.  5.  Hackes  v 
Hackes,  446  A.2d  396,  1982  D.C.  App.  LEXIS 
372  (1982). 

Examination  of  witnesses. 

A  correspondent  may  properly  refuse  to  an- 
swer question  concerning  her  alleged  adultery 
with  defendant  more  than  three  years  ago,  on 
ground  that  an  answer  might  incriminate  her, 
notwithstanding  Rev.St.  §  1044,  as  amended  in 
1921,  18  U.S.C.  §  3282,  requiring  an  indict- 
ment charging  adultery  to  be  found  within 
three  years  after  act  charged,  in  absence  of 
proof  that  no  indictment  was  pending  against 
corespondent.  O'Neil  v  O'Neil,  299  F.  914,  1924 
U.S.  App.  LEXIS  3491  (1924). 
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Adultery  constituted  criminal  conduct  in  Dis- 
trict of  Columbia,  and  thus  it  was  proper  for 
former  husband  to  invoke  his  Fifth  Amendment 
privilege  against  self-incrimination  in  answer- 
ing deposition  questions  concerning  his  alleged 
adultery.  D.C.  Code  1981,  §  22-301;  U.S. 
Const.Amend.  5.  Hackes  v.  Hackes,  446  A.2d 
396,  1982  D.C.  App.  LEXIS  372  (1982). 

Indictment  and  information. 

Two  acts  of  adultery  by  the  defendant  with 
the  same  woman,  provable  by  the  same  evi- 
dence, may  be  joined  under  Rev.St.  §  1024,  18 
U.S.C.  §  557  now  Fed.Rules  Crim.Proc.  rules  8, 
13,  14,  18  U.S.C.  Kleindienst  v.  U.S.,  48 
App.D.C.  190,  1918  U.S.  App.  LEXIS  2378 
(1918). 

Failure  of  the  government,  on  a  prosecution 
for  adultery  under  an  indictment  containing 
two  counts,  to  identify  the  two  offenses  until 
the  close  of  defendant's  evidence,  is  prejudicial 
error,  where  its  evidence  showed  repeated  of- 
fenses, covering  a  period  of  more  than  a  year 
and  including  the  period  named  by  it  at  the 
opening  of  the  case,  and  almost  a  score  of 
offenses  during  the  period  so  named, 
Kleindienst  V  U.S.,  48  App.D.C.  190,  1918  U.S. 
App.  LEXIS  2378  (1918). 

Nature  and  elements  of  offenses. 

Under  Code  D.C.  §  874  (D.C.  Code  1929,  T.  6, 
§  175),  an  act  of  adultery,  if  committed  by  a 
woman  while  sole,  is  not  indictable,  but,  if 


committed  by  her  while  married,  it  is  indict- 
able. O'Neil  V.  O'Neil,  299  R  914,  1924  U.S. 
App.  LEXIS  3491  (1924). 

Right  to  trial  by  jury. 

A  motion,  asking  either  that  trial  of  a  man  for 
adultery  be  certified  to  another  division  of  the 
court  or  a  jury  panel  be  required  to  be  certified 
from  another  division  to  hear  the  case,  should 
be  granted  to  preserve  his  constitutional  right 
to  an  impartial  jury,  where  it  is  admitted  the 
woman  in  the  case  was  convicted  in  the  same 
court  for  keeping  a  bawdy  house,  by  a  jury 
drawn  from  the  same  panel  from  which  a  jury 
to  try  defendant  would  be  drawn,  and  in  her 
trial  evidence  was  given  tending  to  show  he  was 
a  frequenter  of  the  house.  Kleindienst  v.  U.S., 
48  App.D.C.  190,  1918  U.S.  App.  LEXIS  2378 
(1918). 

Sentence  and  punishment. 

One  convicted  of  adultery  in  the  Supreme 
Court  of  the  District  of  Columbia  should  be 
sentenced  under  section  874  of  the  Code  (D.C. 
Code  1929,  T.  6,  §  175),  and  not  under  section 
316  of  the  federal  Penal  Code,  since  such  sec- 
tion 874  is  within  the  exception  of  chapter  13  of 
the  federal  Code,  in  which  appears  section  316, 
which  chapter  ordains  that,  "except  as  other- 
wise expressly  provided,"  the  offenses  defined 
therein  shall  be  punished  as  thereinafter  pro- 
vided. Kleindienst  w.  U.S.,  48  App.D.C.  190, 
1918  U.S.  App.  LEXIS  2378  (1918). 
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Criminal  Offenses  and  Penalties 


CHAPTER'S.  Arson. 


Sec.  Sec. 

22-301.  Definition  and  penalty.  22-303.  Malicious  burning,  destruction,  or  in- 
22-302.  Burning  one's  own  property  with  in-  jury  of  another's  property, 

tent  to  defraud  or  injure  another.  22-304.  [Repealed]. 

§  22-301.  Definition  and  penalty. 

Whoever  shall  maliciously  burn  or  attempt  to  burn  any  dwelling,  or  house, 
barn,  or  stable  adjoining  thereto,  or  any  store,  barn,  or  outhouse,  or  any  shop, 
office,  stable,  store,  warehouse,  or  any  other  building,  or  any  steamboat,  vessel, 
canal  boat,  or  other  watercraft,  or  any  railroad  car,  the  property,  in  whole  or  in 
part,  of  another  person,  or  any  church,  meetinghouse,  schoolhouse,  or  any  of 
the  public  buildings  in  the  District,  belonging  to  the  United  States  or  to  the 
District  of  Columbia,  shall  suffer  imprisonment  for  not  less  than  1  year  nor 
more  than  10  years. 

(Mar.  3,  1901,  31  Stat.  1323,  ch.  854,  §  820.) 

Cross  references.  —  Kindling  of  bonfires,  Section  references.  —  This  section  is  re- 
see  §  22-1313.  ferred  to  in  §§  22-2101  and  23-546. 

Murder  in  the  first  degree,  description,  see  Prior  Codifications.  —  1981  Ed.,  §  22-401. 

§  22-2101.  1973  Ed.,  §  22-401. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 

Death  resulting  from  arson. 

Double  jeopardy. 

Examination  of  witnesses. 

Instructions. 

Juvenile  adjudications. 

Lesser  included  offenses. 

Nature  and  elements  of  offenses. 

Presumptions  and  burden  of  proof. 

Review, 

Speedy  trial. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Evidence  that  defendant  attempted  to  find  a 
source  of  gasoline  on  night  of  fire  in  his  es- 
tranged girlfriend's  apartment  was  relevant, 
and  thus  admissible,  in  arson  prosecution,  re- 
gardless of  whether  gasoline  was  actually  used 
in  starting  fire.  D.C.  Code  1981,  §  22-401. 
Grayton  v  United  States,  745  A.2d  274,  2000 
D.C.  App.  LEXIS  17  (2000). 

Proposed  evidence  of  arson  victim's  prior  use 
of  crack  cocaine  was  not  relevant  to  question  of 
whether  victim  started  fire  in  her  apartment  by 
smoking  crack  cocaine,  where  there  was  no 
evidence  victim  was  using  cocaine  on  night  of 
fire.  D.C.  Code  1981,  §  22-401.  Grayton  v. 
United  States,  745  A.2d  274,  2000  D.C.  App. 
LEXIS  17  (2000). 


Evidence  that  defendant  sold  drugs  to  victim 
for  years,  that  defendant  supplied  crack  cocaine 
to  victim  and  roommate  two  days  before  fire, 
and  had  threatened  to  burn  down  apartment 
building  if  victim  did  not  pay  him  for  recent 
drug  sale  was  admissible  in  prosecution  for 
arson  and  murder  to  put  arson  in  context,  and 
as  direct  and  substantial  proof  of  crimes 
charged.  D.C.  Code  1981,  §§  22-401,  22-403, 
22-2401,  22-2403.  Bonhart  v  United  States, 
691  A.2d  160,  1997  D.C.  App.  LEXIS  49  (1997). 

In  proceeding  in  which  accused  was  convicted 
of  second-degree  murder  and  arson,  trial  judge 
did  not  err  in  refusing  to  admit  proffered  evi- 
dence that  accused's  voluntary  ingestion  of 
drugs  induced  a  toxic  psychosis  on  date  of 
offense  or  err  in  instructing  jury  that  voluntary 
taking  of  drugs  was  not  a  defense  to  the 
charges.  D.C.  Code  §§  22-401,  22-2403.  Barrett 
V  United  States,  377  A.2d  62,  1977  D.C.  App. 
LEXIS  374  (1977). 

Where  fire  inspectors,  after  fire,  entered 
premises  occupied  by  defendant,  without  objec- 
tion by  defendant,  and  defendant  consented  to 
removal  of  various  items,  items  were  not  sub- 
ject to  suppression  as  evidence.  D.C.  Code 
§§  22-401,  22-402;  U.S.  Const.  Amend.  4. 
Chaconas  v  United  States,  326  A.2d  792,  1974 
D.C.  App.  LEXIS  284  (1974). 

Death  resulting  from  arson. 

Where  evidence  at  trial  tends  to  show  that 
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defendant  has  committed  arson,  and  that  fire 
was  sole  cause  of  victim's  death,  defendant  is 
either  guilty  of  first  degree  murder  or  he  is  to  be 
acquitted.  D.C.  Code  1951,  §  22-401,  22-2401. 
Green  v.  U.S.,  218  F.2d  856,  1955  U.S.  App. 
LEXIS  2853  (C.A.D.C.  1955). 

Arson  victim's  voluntary  and  deliberate  reen- 
try into  burning  building  to  save  dog  was  nat- 
ural response  and  was  not  legal  cause  of  vic- 
tim's death  superseding  defendant's  felonious 
act  of  setting  fire  so  as  to  insulate  defendant 
from  criminal  liability  for  felony  murder.  D.C. 
Code  1981,  §§  22-401,  22-2401.  Bonhart  v. 
United  States,  691  A.2d  160,  1997  D.C.  App. 
LEXIS  49  (1997). 

Double  jeopardy. 

Where  jury  was  authorized  to  find  defendant 
guilty  of  either  first  degree  murder  or  alterna- 
tively of  second  degree  murder  and  jury  found 
him  guilty  of  second  degree  murder,  defendant, 
by  appealing,  did  not  prolong  his  original  jeop- 
ardy, and  when  his  conviction  for  second  degree 
murder  was  reversed  and  case  remanded  he 
could  not  be  tried  again  for  first  degree  murder 
without  placing  him  in  new  jeopardy.  D.C.  Code 
1951,  §§  22-401,  22-2401,  22-2404;  U.S.  Const. 
Amend.  5.  Green  v.  U.S.,  78  S.Ct.  221,  1957 
U.S.  LEXIS  1  (U.S.Dist.Col.  1957). 

Concurrent  sentences  for  arson,  felony  mur- 
der, and  second-degree  murder  violated  double 
jeopardy,  in  action  in  which  one  victim  died  in 
burning  building;  underlying  felony  was  lesser 
offense  included  within  offense  of  felony  mur- 
der, and  concurrent  sentences  for  second-de- 
gree murder  and  felony  murder  constituted 
dual  punishment  for  just  one  offense.  U.S. 
Const.Amend.  5;  D.C.  Code  1981,  §§  22-401, 
22-2401,  22-2403.  Bonhart  v.  United  States, 
691  A.2d  160,  1997  D.C.  App.  LEXIS  49  (1997). 

Examination  of  witnesses. 

Fact  that  witness  who  allegedly  smoked 
crack  cocaine  with  victim  on  night  of  fire  did  not 
testify  as  defense  counsel  had  proffered  ren- 
dered harmless  any  error  in  trial  court's  pre- 
cluding cross-examination  of  victim  about 
smoking  crack  cocaine  on  night  of  fire,  before 
court  knew  that  witness's  testimony  would  not 
live  up  to  the  proffer,  especially  in  light  of 
strong  evidence  of  guilt,  in  arson  prosecution. 
D.C.  Code  1981,  §  22-401.  Grayton  v.  United 
States,  745  A.2d  274,  2000  D.C.  App.  LEXIS  17 
(2000). 

Prosecutor's  cross-examination  of  defen- 
dant's parents  about  their  testimony  concern- 
ing defendant's  whereabouts  on  night  of  arson, 
which  testimony  contradicted  victim's  account, 
was  relevant,  was  well  within  scope  of  direct 
examination,  and  was  entirely  proper.  D.C. 
Code  1981,  §  22-401.  Grayton  v.  United  States, 
745  A.2d  274,  2000  D.C.  App.  LEXIS  17  (2000). 


Trial  court  did  not  abuse  its  discretion  in 
precluding  cross-examination  of  victim  about 
whether  she  smoked  crack  cocaine  on  night  of 
fire,  in  arson  prosecution  arising  from  fire  in 
victim's  apartment;  probative  value  of  proposed 
cross-examination  was  minimal,  risk  of  preju- 
dice was  considerable,  and  defendant  was  not 
totally  prevented  from  cross-examining  victim 
in  an  effort  to  show  possible  bias,  and  indeed  he 
did  so.  D.C.  Code  1981,  §  22-401.  Grayton  v. 
United  States,  745  A.2d  274,  2000  D.C.  App. 
LEXIS  17  (2000). 

Requisite  factual  predicate  did  not  exist  for 
cross-examining  arson  victim  about  whether 
she  might  have  started  fire  by  smoking  crack  in 
her  apartment;  only  basis  for  defendant's  the- 
ory about  start  of  fire  was  fact  that  victim,  who 
was  defendant's  estranged  girlfriend,  had 
smoked  crack  before,  and  defendant  could  offer 
no  evidence  that  victim  had  done  so  on  night  in 
question.  D.C.  Code  1981,  §  22-401.  Grayton  v. 
United  States,  745  A.2d  274,  2000  D.C.  App. 
LEXIS  17  (2000). 

Given  defense  counsel's  proffer  that  witness 
would  testify  that  she  and  victim  smoked  crack 
on  night  in  question,  shortly  before  residential 
fire  began,  trial  court  erred  in  precluding  cross- 
examination  of  victim  about  smoking  crack 
cocaine  in  her  apartment  on  night  of  fire  before 
court  knew  that  witness's  testimony  would  not 
live  up  to  the  proffer.  D.C.  Code  1981,  §  22-401. 
Grayton  v.  United  States,  745  A.2d  274,  2000 
D.C.  App.  LEXIS  17  (2000). 

Defendant  had  the  right  to  challenge  credi- 
bility of  victim,  who  was  defendant's  estranged 
girlfriend,  by  offering  extrinsic  evidence  to 
show  bias,  in  prosecution  for  various  offenses 
including  burglary  and  arson.  D.C.  Code  1981, 
§§  22-401,  22-1801(b).  Grayton  v.  United 
States,  745  A.2d  274,  2000  D.C.  App.  LEXIS  17 
(2000). 

Instructions. 

Giving  of  instruction  that  jurors  were  permit- 
ted to  infer  that  second  defendant  was  "guilty  of 
the  crimes  charged,"  if  they  determined,  beyond 
a  reasonable  doubt,  that  he  was  found  in  unex- 
plained, exclusive  possession  of  recently  stolen 
property  was  reversible  error  where  the  pre- 
sumed fact  of  guilt  of  arson,  possession  of  a 
Molotov  cocktail  and  second-degree  burglary 
while  armed  with  a  Molotov  cocktail  did  not 
flow  from  possession  of  recently  stolen  military 
rifles.  D.C.  Code  §§  22-401,  22-1801(b),  22- 
3202,  22-32 15a.  United  States  v.  Carter,  522 
F.2d  666,  1975  U.S.  App.  LEXIS  13956 
(C.A.D.C.  1975). 

Where,  in  arson  and  murder  prosecution,  all 
testimony  as  to  what  occurred  in  burning  house 
pointed  to  first  degree  murder  only,  giving  of 
second  degree  murder  instruction  was  error. 
D.C.  Code  1951,  §§  22-401,  22-2401.  Green  v. 


7 


§  22-301 


Criminal  Offenses  and  Penalties 


U.S.,  218  F.2d  856,  1955  U.S.  App.  LEXIS  2853 
(C.A.D.C.  1955). 

Where,  had  not  erroneous  second  degree 
murder  instruction  been  given  in  arson  and 
murder  prosecution  defendant,  who  was  found 
guilty  by  jury  of  second  degree  murder,  might 
have  been  found  not  guilty  under  the  murder 
count,  giving  of  such  second  degree  murder 
instruction  constituted  reversible  error.  D.C. 
Code  1951,§§  22-401,  22-2401.  Green  v.  U.S., 
218  F.2d  856,  1955  U.S.  App.  LEXIS  2853 
(C.A.D.C.  1955). 

In  prosecution  for  crimes  including  two 
counts  of  first-degree  murder  while  armed,  no 
reversible  error  arose  from  use  of  verdict  form 
which,  according  to  defendant,  was  misleading 
in  that  it  encouraged  the  jury  to  find  defendant 
guilty  of  the  first  count  so  that  the  jurors  would 
not  have  to  consider  the  remaining  lesser  of- 
fenses listed.  D.C.  Code  §§  22-401,  22-2401  to 
22-3202.  Hallman  v.  United  States,  410  A.2d 
215,  1979  D.C.  App.  LEXIS  539  (1979). 

Juvenile  adjudications. 

Evidence  identifying  juvenile  as  person  who 
committed  arson  was  insufficient  to  support 
delinquency  adjudication  where  only  eyewit- 
ness was  unable  to  positively  identify  juvenile 
as  perpetrator  in  either  in-court  testimony  or 
out-of-court  photographic  lineup.  D.C.  Code 
1981,  §  22-401.  In  re  R.H.M.,  630  A.2d  705, 
1993  D.C.  App.  LEXIS  218  (1993). 

Eyewitness'  out-of-court  statement  during 
photographic  lineup,  that  photographs  selected 
"looked  familiar"  from  the  night  that  the  arson 
was  committed,  was  not  sufficient  evidence  of 
identification  to  support  juvenile  delinquency 
adjudication.  D.C.  Code  1981,  §  22-401.  In  re 
R.H.M.,  630  A.2d  705,  1993  D.C.  App.  LEXIS 
218  (1993). 

Trial  court  erred  in  finding  juvenile  guilty  of 
malicious  burning,  since  such  crime  was  not 
included  as  a  charge  in  delinquency  petition 
and  was  not  a  lesser  included  offense  of  the 
offense  of  arson  which  was  charged  in  the 
petition.  D.C.  Code  §§  22-401,  22-403.  In  re 
W.B.W.,  397  A.2d  143,  1979  D.C.  App.  LEXIS 
282  (1979). 

Lesser  included  offenses. 

Malicious  destruction  of  property  cannot  be  a 
lesser-included  offense  of  arson,  because  mali- 
cious destruction  of  property  contains  an  addi- 
tional element  of  proof,  i.e.,  that  the  property 
was  valued  either  above  or  below  $200;  further- 
more, no  "inherent"  relationship  between  the 
two  offenses  exists  so  as  to  warrant  consider- 
ation of  the  facts  adduced  at  trial  to  determine 
the  availability  of  a  jury  instruction  on  the 
lesser  offense,  since  the  statutes  defining  the 
offenses  protect  different  interests,  and  proof  of 
malicious  destruction  of  property  is  not  neces- 
sarily presented  as  part  of  a  showing  of  arson. 


D.C.  Code  1973,  §§  22-401,  22-403.  Logan  v. 
United  States,  460  A.2d  34,  1983  D.C.  App. 
LEXIS  354  (1983). 

Malicious  burning  is  not  a  lesser  included 
offense  of  arson,  since  value  is  essential  ele- 
ment of  malicious  burning  offense.  D.C.  Code 
§§  22-401,  22-403.  In  re  W.B.W.,  397  A.2d  143, 
1979  D.C.  App.  LEXIS  282  (1979). 

Nature  and  elements  of  offenses. 

An  essential  element  of  the  crime  of  arson  is 
the  burning  or  attempted  burning  of  a  building. 
D.C.  Code  §  22-401.  United  States  v.  Carter, 
522  F.2d  666,  1975  U.S.  App.  LEXIS  13956 
(C.A.D.C.  1975). 

"Arson"  involves  conduct  endangering  hu- 
man life  and  offending  the  security  of  habita- 
tion or  occupancy.  D.C.  Code  1981,  §  22-401. 
Gilmore  v.  United  States,  742  A.2d  862,  1999 
D.C.  App.  LEXIS  263  (1999). 

Presumptions  and  burden  of  proof. 

To  establish  that  defendant  committed  crime 
of  arson.  Government  had  to  prove  the  mali- 
cious burning  or  attempted  burning  of  the 
dwelling  of  another  person.  D.C.  Code  1981, 
§  22-401.  Gilmore  v.  United  States,  742  A. 2d 
862,  1999  D.C.  App.  LEXIS  263  (1999). 

Review. 

Where  record  on  appeal  from  convictions  for 
housebreaking,  arson,  and  malicious  destruc- 
tion of  personal  property  failed  to  show  that 
defendant's  absence  during  trial,  after  trial  had 
commenced  in  his  presence,  constituted  delib- 
erate failure  to  appear  without  reason  that 
might  bear  on  court's  latitude  to  have  contin- 
ued trial,  case  would  be  remanded  for  develop- 
ment of  such  issue  including  circumstances  in 
which  defendant  was  taken  into  custody  after 
trial.  D.C.  Code  §§  22-401,  22-403,  22-1801; 
Fed.Rules  Crim.Proc.  rule  43,  18  U.S.C.;  U.S. 
Const.  Amend.  5.  Cureton  v.  U.S.,  396  F.2d  671, 
1968  U.S.  App.  LEXIS  7275  (C.A.D.C.  1968). 

Where  prosecution  had  already  established 
beyond  reasonable  doubt  defendant's  factual 
culpability  on  charges  of  murder  and  arson  and 
error  in  denying  appointment  of  private  psychi- 
atrist to  assist  defendant  in  determining 
whether  proper  basis  for  insanity  defense  ex- 
isted did  not  contaminate  jury  finding  of  factual 
issue,  it  was  unnecessary  to  retry  defendant  on 
remand  on  other  than  insanity  question.  D.C. 
Code  §§  22-401,  22-2403,  22-3202.  Gaither  v. 
United  States,  391  A.2d  1364,  1978  D.C.  App. 
LEXIS  311  (1978). 

Speedy  trial. 

Government  delay  of  15  months,  due  to  ad- 
ministrative constraints,  in  bringing  accused  to 
trial  on  arson  charge  after  he  was  arrested  did 
not  warrant  dismissal  of  indictment,  in  light  of 
fact  that  accused  failed  to  assert  his  right  to 
speedy  trial  during  course  of  the  15-month 
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delay  and  in  view  of  fact  that  accused  failed  to 
take  steps  to  preserve  memory  of  defense  wit- 
ness who  was  unable  to  remember  when  the 
events  pertaining  to  accused's  alibi  occurred 
and  who  was  unable  to  identify  accused.  D.C. 
Code  §  22-401.  Smith  v  United  States,  379 
A.2d  1166,  1977  D.C.  App.  LEXIS  272  (1977). 

Weight  and  sufiBciency  of  evidence. 

Evidence  was  not  sufficient  to  support  convic- 
tions for  arson,  second-degree  burglary  while 
armed  with  a  Molotov  cocktail  and  possession 
of  a  Molotov  cocktail.  D.C.  Code  §§  22-401, 
22-1801(b),  22-3202,  22-3215a.  United  States  v 
Carter,  522  F.2d  666,  1975  U.S.  App.  LEXIS 
13956  (C.A.D.C.  1975). 

Evidence  was  insufficient  to  show  that  defen- 
dant acted  with  a  conscious  disregard  of  a 
substantial  risk  to  human  life  when  setting  fire, 
as  necessary  to  establish  mens  rea  of  malice  in 
arson  prosecution,  where  defendant  used  gaso- 
line to  set  fire  to  stabbing  victim's  body  in  a 
vacant  home  next  to,  but  detached  from,  other 
vacant  homes.  Lewis  v.  United  States,  10  A.3d 
646,  2010  D.C.  App.  LEXIS  739  (2010). 

There  was  sufficient  evidence  that  juvenile 
acted  in  conscious  disregard  of  a  known  and 
substantial  risk  that  his  actions  would  endan- 
ger the  school's  occupants,  when  he  set  fire  in 
school,  as  required  to  support  finding  that  ju- 
venile had  committed  arson,  and  that  the 
charge  should  be  treated  as  a  felony,  as  opposed 
to  misdemeanor,  destruction  of  property;  juve- 
nile wondered  aloud  what  would  happen  if  he 
tried  to  set  the  school  on  fire,  he  started  the  fire 
with  a  cigarette  lighter,  he  continued  to  try  to 
set  the  fire  despite  another  juvenile's  attempts 
to  extinguish  the  blaze,  and  juvenile  did  not 


notify  anyone  about  the  fire.  In  re  D.M.,  993 
A.2d  535,  2010  D.C.  App.  LEXIS  202  (2010). 

Evidence  was  sufficient  to  support  convic- 
tions for  malicious  destruction  of  property  and 
arson;  defendant,  who  admitted  to  police  that 
he  started  the  fire  in  the  apartment,  was  seen 
in  the  burning  apartment,  and,  immediately 
thereafter,  calmly  walked  away  without  alert- 
ing anyone  to  the  danger,  defendant  had  been 
arguing  with  his  mother  prior  to  the  fire  and 
made  statements  that  he  would  burn  it  again, 
and  next  time  he  would  "do  it  right,"  and 
evidence  was  introduced  establishing  that  the 
cost  of  the  damage  exceeded  $25,000.  Phenis  v. 
United  States,  909  A.2d  138,  2006  D.C.  App. 
LEXIS  539  (2006). 

Defendant's  conviction  for  arson  was  sup- 
ported by  evidence  that  defendant  lit  wick  of 
Molotov  cocktail  and  attempted  to  throw  it  at 
house,  that  bottle  slipped  out  of  defendant's 
hand  to  the  grass  and  landed,  still  lit,  15  to  20 
feet  from  house,  and  that  defendant  repeatedly 
threatened  to  bum  down  house.  D.C.  Code 
1981,  §  22-401.  Gilmore  v  United  States,  742 
A.2d  862,  1999  D.C.  App.  LEXIS  263  (1999). 

Convictions  of  arson  and  of  malicious  burn- 
ing of  defendant's  own  property  with  intent  to 
defraud  were  sustained  by  evidence  including 
evidence  with  respect  to  access  to  premises, 
alibi  evidence  found  by  trial  court  to  be  incred- 
ible, evidence  that  fire  occurred  shortly  before 
time  for  expiration  of  insurance  policy  for  which 
continuance  had  not  been  arranged  and  evi- 
dence concerning  cigarette  match  bomb  and 
gasoline.  D.C.  Code  §§  22-401,  22-402. 
Chaconas  v  United  States,  326  A.2d  792,  1974 
D.C.  App.  LEXIS  284  (1974). 


§  22-302.  Burning  one's  own  property  with  intent  to  de- 
fraud or  injure  another. 

Whoever  maliciously  burns  or  sets  fire  to  any  dwelling,  shop,  barn,  stable, 
store,  or  warehouse  or  other  building,  or  any  steamboat,  vessel,  canal  boat,  or 
other  watercraft,  or  any  goods,  wares,  or  merchandise,  the  same  being  his  own 
property,  in  whole  or  in  part,  with  intent  to  defraud  or  injure  any  other  person, 
shall  be  imprisoned  for  not  more  than  15  years. 

(Mar.  3,  1901,  31  Stat.  1323,  ch.  854,  §  821.) 


Cross  references.  —  Fraud,  see  §  22-3221. 
Murder  in  the  first  degree,  description,  see 
§  22-2101. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-2101  and  23-546. 


Prior  Codifications.  —  1981  Ed.,  §  22-402. 
1973  Ed.,  §  22-402. 
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CASE  NOTES 


Analysis 

Admissibility  of  evidence. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Where  fire  inspectors,  after  fire,  entered 
premises  occupied  by  defendant,  without  objec- 
tion by  defendant,  and  defendant  consented  to 
removal  of  various  items,  items  were  not  sub- 
ject to  suppression  as  evidence.  D.C.  Code 
§§  22-401,  22-402;  U.S.  Const.  Amend.  4. 
Chaconas  v.  United  States,  326  A.2d  792,  1974 
D.C.App.  LEXIS  284  (1974). 

Weight  and  sufficiency  of  evidence. 

Convictions  of  arson  and  of  malicious  burn- 


ing of  defendant's  own  property  with  intent  to 
defraud  were  sustained  by  evidence  including 
evidence  with  respect  to  access  to  premises, 
alibi  evidence  found  by  trial  court  to  be  incred- 
ible, evidence  that  fire  occurred  shortly  before 
time  for  expiration  of  insurance  policy  for  which 
continuance  had  not  been  arranged  and  evi- 
dence concerning  cigarette  match  bomb  and 
gasoline.  D.C.  Code  §§  22-401,  22-402. 
Chaconas  v.  United  States,  326  A.2d  792,  1974 
D.C.  App.  LEXIS  284  (1974). 


§  22-303.  Malicious  burning,  destruction,  or  injury  of  an- 
other's property. 

Whoever  maliciously  injures  or  breaks  or  destroys,  or  attempts  to  injure  or 
break  or  destroy,  by  fire  or  otherwise,  any  public  or  private  property,  whether 
real  or  personal,  not  his  or  her  own,  of  the  value  of  $1,000  or  more,  shall  be 
fined  not  more  than  $5,000  or  shall  be  imprisoned  for  not  more  than  10  years, 
or  both,  and  if  the  property  has  some  value  shall  be  fined  not  more  than  $1,000 
or  imprisoned  for  not  more  than  180  days,  or  both. 

(Mar.  3,  1901,  31  Stat.  1327,  ch.  854,  §  848;  Aug.  12,  1937,  50  Stat.  629,  ch. 
599;  Nov.  8,  1965,  79  Stat.  1307,  Pub.  L.  89-347,  §  1;  May  21,  1994,  D.C.  Law 
10-119,  §  2(e),  41  DCR  1639;  Aug.  20, 1994,  D.C.  Law  10-151,  §  105(c),  41  DCR 
2608;  June  3,  2011,  D.C.  Law  18-377,  §  7,  58  DCR  1174.) 


Section  references.  —  This  section  is  re- 
ferred to  in  §  23-546. 
Prior  Codifications.  —  1981  Ed.,  §  22-403. 
1973  Ed.,  §  22-403. 

Effect  of  amendments.  —  D.C.  Law  18-377 
substituted  "value  of  $1,000  or  more"  for  "value 
of  $200  or  more";  and  substituted  "if  the  prop- 
erty has  some  value"  for  "if  the  value  of  the 
property  be  less  than  $  200". 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  105(c)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  507  of  Public  Safety  Legislation 
Sixty-Day  Layover  Emergency  Amendment  Act 
of  2010  (D.C.  Act  18-693,  January  18,  2011,  58 
DCR  640). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  507  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 
19-45,  April  20,  2011,  58  DCR  3701). 

Legislative  history  of  Law  10-119.  —  Law 
10-119,  the  "Anti-Gender  Discriminatory  Lan- 


guage Criminal  Offenses  Amendment  Act  of 
1994,"  was  introduced  in  Council  and  assigned 
Bill  No.  10-332,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  February 
1,  1994,  and  March  1,  1994,  respectively. 
Signed  by  the  Mayor  on  March  17,  1994,  it  was 
assigned  Act  No.  10-209  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-119  became  effective  on  May  21,  1994. 

Legislative  history  of  Law  10-151.  —  Law 
10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 
Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
tively. Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-151  became  effective  on  August  20, 
1994. 

Legislative  history  of  Law  18-377.  —  Law 

18-377,  the  "Criminal  Code  Amendment  Act  of 
2010",  was  introduced  in  Council  and  assigned 
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Bill  No.  18-963,  which  was  referred  to  the 
Committee  on  Public  Safety  and  the  Judiciary. 
The  Bill  was  adopted  on  first  and  second  read- 
ings on  December  7,  2010,  and  December  21, 
2010,  respectively.  Signed  by  the  Mayor  on 


February  2,  2011,  it  was  assigned  Act  No. 
18-722  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  18-377  became 
effective  on  June  3,  2011. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Arguments  and  conduct  of  counsel. 
Arrest. 

Collateral  civil  proceedings. 
Defenses. 

Examination  of  witnesses. 
Indictment  or  information. 
Instructions. 
Juvenile  adjudications. 
Lesser  included  offenses. 
Merger  of  offenses. 

Nature  and  elements  of  offenses,  generally. 
Pleas. 

Presumptions  and  burden  of  proof. 
Questions  of  law  and  fact. 
Review. 

Right  to  jury  trial. 
Sentence  and  punishment. 
Value  of  property. 
Verdict. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

In  prosecution  for  malicious  burning  of  an- 
other's property,  record  sustained  trial  court's 
ruling  that  defendant  had  failed  to  prove  un- 
necessary delay  in  presentment  to  committing 
magistrate  or  that  unnecessary  delay  had  in- 
duced confession,  and  confession  was  properly 
admitted.  D.C.  Code  1951,  §  22-403.  Tillotson 
V.  U.S.,  231  F.2d  736,  1956  U.S.  App.  LEXIS 
3460  (C.A.D.C.  1956). 

Evidence  that  defendant  sold  drugs  to  victim 
for  years,  that  defendant  supplied  crack  cocaine 
to  victim  and  roommate  two  days  before  fire, 
and  had  threatened  to  burn  down  apartment 
building  if  victim  did  not  pay  him  for  recent 
drug  sale  was  admissible  in  prosecution  for 
arson  and  murder  to  put  arson  in  context,  and 
as  direct  and  substantial  proof  of  crimes 
charged.  D.C.  Code  1981,  §§  22-401,  22-403, 
22-2401,  22-2403.  Bonhart  v.  United  States, 
691  A.2d  160,  1997  D.C.  App.  LEXIS  49  (1997). 

Photographs  of  restaurant  were  properly  ad- 
mitted in  prosecution  for  malicious  destruction 
of  property  to  depict  restaurant's  window 
where  manager,  who  had  not  seen  photographs 
before  trial,  testified  that  they  were  all  photo- 
graphs of  restaurant  and  were  a  fair  and  accu- 
rate representation  of  way  window  looked.  D.C. 
Code  1981,  §  22-403.  Henderson  v.  United 
States,  527  A.2d  1262,  1987  D.C.  App.  LEXIS 
373  (1987). 


Court  would  take  judicial  notice  of  fact  that 
liquor  store,  which  was  the  "store"  referred  to  in 
indictment  charging  malicious  destruction  of 
property  of  a  value  of  $200  or  more,  had  a  value 
exceeding  $200.  D.C.  Code  §  22-403.  Nichols  v. 
United  States,  343  A.2d  336,  1975  D.C.  App. 
LEXIS  230  (1975). 

Testimony  as  to  ownership  of  damaged  vend- 
ing machine,  purportedly  based  on  witness' 
own  knowledge,  was  not  hearsay  and  was  suf- 
ficient to  prove  ownership  as  alleged  in  infor- 
mation charging  malicious  injuring  of  property 
and  attempted  petit  larceny.  D.C.  Code  §§  22- 
103,  22-403,  22-2202.  Killens  v.  United  States, 
263  A.2d  44,  1970  D.C.  App.  LEXIS  236  (App. 
1970). 

Arguments  and  conduct  of  counsel. 

On  central  issue  of  malice,  jury  in  prosecu- 
tion for  malicious  destruction  of  property 
should  have  been  told,  when  prosecutor  argued 
the  "reasonable  person"  test  and  the  defense 
objected,  that  ultimate  issue  was  defendant's 
state  of  mind,  and  that  what  a  reasonable  man 
would  have  foreseen,  while  relevant,  was  not 
conclusive.  D.C.  Code  1981,  §  22-403.  Thomas 
V.  United  States,  557  A.2d  1296,  1989  D.C.  App. 
LEXIS  64  (1989). 

Trial  judge's  failure  in  prosecution  for  mali- 
cious destruction  of  property  to  counteract  in 
some  effective  fashion  prosecutor's  critical  mis- 
statement of  the  law  on  element  of  malice 
required  reversal,  considering  that  prosecutor's 
incorrect  characterization  went  to  the  only  real 
question  in  the  case  and  implied  that  the  most 
important  part  of  defendant's  testimony  was 
irrelevant.  D.C.  Code  1981,  §  22-403.  Thomas 
V.  United  States,  557  A.2d  1296,  1989  D.C.  App. 
LEXIS  64  (1989). 

In  proceeding  in  which  defendant  was  con- 
victed of  second-degree  burglary  and  destruc- 
tion of  private  property  and  in  which  jury  was 
instructed  that  arguments  of  counsel  were  not 
evidence  and  was  repeatedly  reminded  that 
they  were  the  sole  judges  of  believability  of 
witnesses,  prosecution's  improper  comments, 
which  were  made  during  rebuttal  argument 
and  which  were  directed  again  and  again  at 
veracity  of  defendant's  witnesses,  constituted 
such  prejudicial  misconduct  as  to  require  new 
trial,  in  light  of  certain  circumstances  including 
fact  that  the  matter  for  jury  consideration  con- 
sisted entirely  of  deciding  whether  to  believe 
police  officer  or  defense  witnesses.  D.C.  Code 
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§§  22-403,  22-1801.  Dyson  v.  United  States/ 
418  A.2d  127,  1980  D.C.  App.  LEXIS  334 
(1980). 

Defendant's  failure  to  object  to  trial  court's 
failure  to  strike,  sua  sponte,  government's  al- 
legedly self-vouching  statements  during  its 
cross-examination  of  defendant's  wife  about 
whether  law  enforcement,  during  its  investiga- 
tion, had  asked  her  whether  she  had  any  infor- 
mation that  would  help  defendant  rendered  the 
issue  subject  to  review  for  plain  error  on  ap- 
peal, in  prosecution  for  assault  with  intent  to 
kill  while  armed,  aggravated  assault  while 
armed,  possession  of  a  firearm  during  a  crime  of 
violence,  carrying  a  pistol  without  a  license, 
and  malicious  destruction  of  property.  Shelton 
V.  United  States,  26  A.3d  216,  2009  D.C.  App. 
LEXIS  752  (2011). 

Arrest. 

Without  warrant,  police  officer  may  arrest  for 
misdemeanor  of  destroying  private  property 
only  when  that  crime  is  committed,  or  attempt 
is  made  to  commit  it,  in  his  presence  or  view. 
D.C.  Code  §  4-140,  22-403.  Smith  v.  United 
States,  247  A.2d  293,  1968  D.C.  App.  LEXIS 
219  (App.  1968). 

Officer  who  arrested  defendant  who  had  been 
observed  tearing  back  seat  of  automobile  which 
he  admitted  was  not  his  had  probable  cause  to 
arrest  defendant  on  charge  of  destroying  pri- 
vate property.  D.C.  Code  §§  4-140,  22-403. 
Smith  V.  United  States,  247  A.2d  293, 1968  D.C. 
App.  LEXIS  219  (App.  1968). 

Collateral  civil  proceedings. 

Defendant's  conviction  for  misdemeanor  de- 
struction of  property  could  be  used  in  any 
subsequent  civil  action  for  damages  which 
owner  of  property  might  bring  against  defen- 
dant, since  conviction  would  be  conclusive  evi- 
dence of  defendant's  guilt.  D.C.  Code  1981, 
§  22-403.  Davidson  v.  United  States,  467  A. 2d 
1282,  1983  D.C.  App.  LEXIS  511  (1983). 

Defenses. 

Trial  court  did  not  plainly  error  in  failing  to 
raise  sua  sponte  the  issue  of  whether  defendant 
had  been  adequately  provoked,  as  justification 
defense  in  prosecution  for  malicious  destruc- 
tion of  property;  defendant  specifically  testified 
that  when  he  got  into  police  transport  van,  a 
door  of  which  he  was  accused  of  denting,  he  was 
no  longer  mad,  defendant  also  claimed  that  he 
actually  did  nothing  at  all  to  the  van,  and  given 
these  confusing  positions  before  the  trial  court, 
it  was  difficult  to  conclude  that  the  error  was 
clear  or  obvious,  and  that  the  trial  court  should 
have  sua  sponte  raised  provocation.  Brannon  v. 
United  States,  43  A.3d  936,  2012  D.C.  App. 
LEXIS  162  (2012). 

Provocation  is  a  proper  defense  to  charge  of 
malicious  destruction  of  property.  D.C.  Code 


1981,  §  22-403.  Brown  v  United  States,  584 
A.2d  537,  1990  D.C.  App.  LEXIS  158  (1990). 

Examination  of  witnesses. 

Misdemeanor  conviction  for  malicious  de- 
struction of  property  was  impeachable  convic- 
tion within  meaning  of  statute  allowing  Gov- 
ernment to  impeach  defendant's  testimony 
with  prior  misdemeanor  convictions  involving 
dishonesty  or  false  statement.  D.C.  Code  1981, 
§  22-403;  §  22-2201  (repealed).  Ross  v.  United 
States,  520  A.2d  1064,  1987  D.C.  App.  LEXIS 
285  (1987). 

Indictment  or  information. 

Trial  court,  in  permitting  jury  to  consider 
felony  grade  of  offense  of  destruction  of  prop- 
erty, erroneously  permitted  constructive 
amendment  of  indictment  allowing  defendant 
to  be  convicted  of  offense  for  which  he  was  not 
charged,  in  violation  of  the  Fifth  Amendment, 
as  indictment  charging  defendant  with  destruc- 
tion of  property  failed  to  specify  the  value  of 
damage  to  victim's  vehicle,  and  the  offense 
included  statutory  distinction  between  felony 
and  misdemeanor  grade  of  the  crime  predicated 
on  a  fixed  value.  Peay  v.  United  States,  924 
A.2d  1023,  2007  D.C.  App.  LEXIS  255  (2007). 

Even  if  variance  existed  between  facts  con- 
tained in  indictment  charging  defendant  with 
felony  destruction  of  property  and  facts  ad- 
duced at  trial,  which  facts  reflected  two  auto- 
mobile collisions,  defendant  failed  to  demon- 
strate any  prejudice  that  would  warrant 
reversal;  initial  criminal  complaint  referenced 
both  collisions,  such  that  defendant  was  on 
notice  that  the  government  intended  to  adduce 
evidence  of  both  collisions,  and  there  was  noth- 
ing to  suggest  that  defendant  would  be  placed 
at  risk  of  another  prosecution.  Peay  v.  United 
States,  924  A.2d  1023,  2007  D.C.  App.  LEXIS 
255  (2007). 

Fact  that  evidence  at  trial  reflected  two  au- 
tomobile collisions  and  jury  was  instructed 
with  respect  to  both  collisions  by  way  of  a 
special  unanimity  instruction  did  not  result  in 
"constructive  amendment"  of  indictment  charg- 
ing defendant  with  felony  destruction  of  prop- 
erty; indictment  included  only  a  general  refer- 
ence to  nature  of  the  destruction  of  property 
involved,  it  did  not  allege  that  damage 
stemmed  from  a  speciflc  collision  or  a  specific 
location,  and  indictment  simply  reflected  grand 
jury's  assessment  that  defendant  had  damaged 
a  particular  car  on  a  particular  date.  Peay  v. 
United  States,  924  A.2d  1023,  2007  D.C.  App. 
LEXIS  255  (2007). 

Misjoinder  of  robbery  counts  with  burglary 
counts  in  violation  of  rule  was  not  harmless 
error  in  that  it  was  likely  that  misjoinder 
prejudiced  defendants'  chances  of  acquittal  on 
each  charge  because  juxtaposition  of  the 
weaker  burglary  defense  of  innocent  presence 
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with  comparatively  stronger  robbery  defense  of 
temporary  voluntary  exchange  may  well  have 
damaged  defendants.  D.C.  Code  1981,  §§  22- 
403,  22-1801(b),  22-2901;  Criminal  Rules  8,  8(a, 
b).  Ray  v.  United  States,  472  A.2d  854,  1984 
D.C.  App.  LEXIS  319  (1984). 

Robbery  counts  should  not  have  been  tried 
jointly  with  burglary  counts,  and  joinder  of 
those  counts  was  violative  of  rule  governing 
joinder  of  defendants,  where  offenses  were  not 
directed  toward  the  common  goal  of  obtaining 
property  from  others,  no  evidence  was  produced 
that  the  robbery  necessarily  led  to  or  caused  the 
burglary,  and  proof  of  one  did  not  necessarily 
overlap  substantially  upon  the  other  since  one 
crime  was  stealing  coats  from  acquaintances 
and  other  crime  was  breaking  into  an  empty 
gas  station.  D.C.  Code  1981,  §§  22-403,  22- 
1801(b),  22-2901;  Criminal  Rules  8,  8(a,  b).  Ray 
V.  United  States,  472  A.2d  854,  1984  D.C.  App. 
LEXIS  319  (1984). 

Indictment  which  charged  defendants  with 
maliciously  causing  injury  and  destruction  to 
certain  property,  "causing  damage"  in  excess  of 
$200  was  sufficient  to  charge  defendants  with 
the  felony  of  maliciously  destroying  property 
"of  the  value  of  $200  or  more."  D.C.  Code 
§  22-403.  Nichols  v.  United  States,  343  A.2d 
336,  1975  D.C.  App.  LEXIS  230  (1975). 

Relative  imprecision  in  phrasing  the  value  of 
the  damaged  property  in  indictment  charging 
malicious  destroying  of  property  of  a  value  of 
$200  or  more  was  not  prejudicial  error  where 
defendants  could  not  have  been  mislead  in  any 
meaningful  way  and  there  was  evidence  to 
show  that  the  cost  of  repair  to  the  damaged 
store  was  well  over  $200.  D.C.  Code  §  22-403. 
Nichols  V.  United  States,  343  A.2d  336,  1975 
D.C.  App.  LEXIS  230  (1975). 

Although  it  is  generally  the  better  practice, 
the  elements  of  an  offense  need  not  always  be 
set  forth  in  haec  verba  in  the  indictment  as 
indictments  must  be  read  to  include  facts  which 
are  necessarily  implied  by  the  specific  allega- 
tions made.  D.C.  Code  §  22-403.  Nichols  v 
United  States,  343  A.2d  336,  1975  D.C.  App. 
LEXIS  230  (1975). 

An  indictment  need  only  contain  a  plain, 
concise  and  definite  written  statement  of  the 
essential  facts  constituting  the  offense  charged. 
D.C.  Code  §  22-403.  Nichols  v.  United  States, 
343  A.2d  336,  1975  D.C.  App.  LEXIS  230 
(1975). 

Where  amendment  of  information  charging 
attempted  second-degree  burglary,  destroying 
private  property,  and  petit  larceny  to  reflect 
that  property  in  question  belonged  to  corpora- 
tion in  care  and  custody  of  individual,  as  op- 
posed to  individual  alone  as  charged  in  original 
information,  conformed  to  testimony  at  trial 
and  no  prejudice  was  occasioned  by  the  defense, 
permitting  such  amendment  was  not  error. 
D.C.  Code  §§  22-103,  22-403,  22-1801(b),  22- 


2202;  D.C.  Code  General  Sessions  Court  Rules, 
Criminal  Division  rule  7(e).  King  v.  United 
States,  271  A.2d  556,  1970  D.C.  App.  LEXIS 
365  (App.  1970). 

Instructions. 

In  prosecution  for  malicious  destruction  of 
property  stemming  from  incident  in  which  de- 
fendant smashed  front  windows  and  door  of  her 
mother's  home  in  an  effort  to  get  inside  and 
take  possession  of  her  runaway  son,  there  was 
sufficient  evidence  that  defendant  was  so  pro- 
voked by  her  mother's  conduct  as  to  create  jury 
issue  of  provocation,  and  court's  instruction 
that  jury  could  consider  the  defense  only  if  they 
found  an  actual  physical  danger  to  defendant's 
son  improperly  restricted  that  defense.  D.C. 
Code  1981,  §  22-403.  Brown  v.  United  States, 
584  A.2d  537,  1990  D.C.  App.  LEXIS  158 
(1990). 

Trial  court's  instruction  in  prosecution  for 
malicious  property  destruction  that  "there  is  no 
evidence  to  show  that  the  window  was  broken 
without  malice"  and  that  "the  only  genuine 
dispute  in  the  case  is  the  one  of  identity"  did  not 
direct  partial  verdict  of  guilty  on  element  of 
malice  but  was  sufficiently  authoritative  to 
shift  burden  of  persuasion  on  element  of  crime 
from  Government  to  defendant  in  violation  of 
due  process.  D.C.  Code  1981,  §  22-403;  U.S.C. 
Const.Amend.  14.  Henderson  v.  United  States, 
527  A.2d  1262,  1987  D.C.  App.  LEXIS  373 
(1987). 

Trial  court's  instruction  that  "there  is  no 
evidence  to  show  that  the  window  was  broken 
without  malice,"  though  in  violation  of  defen- 
dant's due  process  rights  since  instruction 
shifted  burden  of  proof  on  issue  to  defendant, 
was  harmless  where  jur}^,  in  order  to  conclude 
that  window  had  been  broken  accidently,  would 
have  had  to  act  irrationally  by  disregarding 
only  evidence  before  it.  D.C.  Code  1981,  §  22- 
403.  Henderson  v.  United  States,  527  A.2d 
1262,  1987  D.C.  App.  LEXIS  373  (1987). 

Juvenile  adjudications. 

Trial  court  erred  in  finding  juvenile  guilty  of 
malicious  burning,  since  such  crime  was  not 
included  as  a  charge  in  delinquency  petition 
and  was  not  a  lesser  included  offense  of  the 
offense  of  arson  which  was  charged  in  the 
petition.  D.C.  Code  §§  22-401,  22-403.  In  re 
W.B.W.,  397  A.2d  143,  1979  D.C.  App.  LEXIS 
282  (1979). 

Lesser  included  offenses. 

Maximum  fine  for  defacing  property  was 
greater  than  maximum  fine  for  malicious  de- 
struction of  property  and,  therefore,  since  their 
maximum  prison  term  was  same,  defacing 
property  was  not  lesser  included  offense  of 
malicious  destruction  of  property;  accordingly, 
defendant,  who  was  indicted  for  malicious  de- 
struction of  property,  could  not  be  convicted  of 
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defacing  property.  D.C.  Code  1981,  §§  22-403, 
22-3112.1.  Craig  V.  United  States,  523  A.2d  567, 
1987  D.C.  App.  LEXIS  324  (1987). 

Malicious  destruction  of  property  cannot  be  a 
lesser-included  offense  of  arson,  because  mali- 
cious destruction  of  property  contains  an  addi- 
tional element  of  proof,  i.e.,  that  the  property 
was  valued  either  above  or  below  $200;  further- 
more, no  "inherent"  relationship  between  the 
two  offenses  exists  so  as  to  warrant  consider- 
ation of  the  facts  adduced  at  trial  to  determine 
the  availability  of  a  jury  instruction  on  the 
lesser  offense,  since  the  statutes  defining  the 
offenses  protect  different  interests,  and  proof  of 
malicious  destruction  of  property  is  not  neces- 
sarily presented  as  part  of  a  showing  of  arson. 
D.C.  Code  1973,  §§  22-401,  22-403.  Logan  v. 
United  States,  460  A.2d  34,  1983  D.C.  App. 
LEXIS  354  (1983). 

Malicious  burning  is  not  a  lesser  included 
offense  of  arson,  since  value  is  essential  ele- 
ment of  malicious  burning  offense.  D.C.  Code 
§§  22-401,  22-403.  In  re  W.B.W.,  397  A.2d  143, 
1979  D.C.  App.  LEXIS  282  (1979). 

Merger  of  offenses. 

Defendants'  two  convictions  of  destroying 
property  were  required  to  be  merged  into  one 
due  to  the  fact  that  the  convictions  were  based 
on  one  collision  that  damaged  both  a  stolen  car 
and  a  post  office  truck.  Johnson  v.  United 
States,  883  A.2d  135,  2005  D.C.  App.  LEXIS 
488  (2005). 

Each  of  defendant's  and  codefendant's  con- 
victions for  destroying  property,  armed  carjack- 
ing, and  unauthorized  use  of  a  vehicle  did  not 
merge  into  one  crime  for  double  jeopardy  pur- 
poses; despite  fact  that  crime  spree  engaged  in 
by  defendant  and  codefendant  extended  over 
several  hours,  many  of  their  crimes  occurred 
after  significant  breaks  in  time,  changes  of 
location,  and  opportunities  to  reformulate  crim- 
inal intent.  Bryant  v.  United  States,  859  A.2d 
1093,  2004  D.C.  App.  LEXIS  526  (2004). 

Nature  and  elements  of  offenses,  gener- 
ally. 

Using  black  spray  paint  to  inscribe  obsceni- 
ties on  exterior  wall  of  cigar  bar  constituted 
sufficient  injury,  as  element  of  felony  malicious 
destruction  of  property;  while  no  part  of  wall 
had  to  be  removed  or  replaced,  splotchy  appear- 
ance resulting  from  painting-over  the  graffiti, 
without  being  able  to  match  color  of  wall,  nec- 
essarily caused  a  decrease  in  building's  value. 
Baker  v.  United  States,  891  A.2d  208,  2006  D.C. 
App.  LEXIS  16  (2006). 

Statute  criminalizing  malicious  destruction 
of  property  applied  to  individuals  who  jointly 
owned  property;  element  requiring  defendant 
to  destroy  property  "not  his  or  her  own,"  did  not 
preclude  prosecution  of  defendant  who  co- 
owned   property  with   another.   Jackson  v. 


United  States,  819  A.2d  963,  2003  D.C.  App. 
LEXIS  146  (2003). 

Ultimate  issue  in  prosecution  for  malicious 
destruction  of  property  is  defendant's  subjec- 
tive state  of  mind,  rather  than  whether  the 
harm  would  have  been  foreseen  by  a  reasonable 
person.  D.C.  Code  1981,  §  22-403.  Thomas  v. 
United  States,  557  A.2d  1296,  1989  D.C.  App. 
LEXIS  64  (1989). 

The  elements  of  malicious  destruction  of 
property  are  that  the  defendant  injured  or 
broke  or  destroyed  or  attempted  to  injure, 
break  or  destroy  property;  that  the  property 
was  not  the  defendant's;  that  the  defendant  did 
so  maliciously  with  intent  to  injure,  break  or 
destroy  the  property  and  for  a  bad  or  evil 
purpose,  and  not  merely  negligently  or  acci- 
dently;  and  that  the  property  was  of  a  value  of 
$200  or  more.  D.C.  Code  §  22-403.  Nichols  v. 
United  States,  343  A.2d  336,  1975  D.C.  App. 
LEXIS  230  (1975). 

Changing  the  appearance  of  someone  else's 
property,  without  consent,  especially  by  splat- 
tering a  staining  substance  such  as  blood  on  it, 
injures  that  property.  United  States  v. 
Berberich,  120  WLR  537  (Super.  Ct.  1992). 

Because  redundancy  in  criminal  statutes  is 
permissible,  it  does  not  matter  that  blood  stains 
injure  property  for  the  purposes  of  both  this 
section  and  §  22-3112.1.  United  States  v. 
Berberich,  120  WLR  537  (Super.  Ct.  1992). 

The  misdemeanor  charge  of  destruction  of 
property  under  this  section  requires  proof  of  4 
elements:  (1)  That  defendant  injured,  broke,  or 
destroyed,  or  attempted  to  injure,  break,  or 
destroy  property,  (2)  that  the  property  was  not 
the  defendant's  property,  (3)  that  the  property 
was  of  some  value,  and  (4)  that  the  defendant 
acted  maliciously;  that  is,  either  with  intent  to 
injure  or  destroy  the  property,  or  with  a  con- 
scious disregard  of  a  known  and  substantial 
risk  that  injury  would  result  from  her  actions. 
United  States  v.  Berberich,  120  WLR  537  (Su- 
per. Ct.  1992). 

Pleas. 

In  prosecution  for  housebreaking,  larceny 
and  destruction  of  property,  wherein  one  defen- 
dant was  permitted  to  change  his  plea  in  open 
court  and  in  presence  of  jury  and  was  asked  by 
trial  judge  whether  he  admitted  committing 
offense  and  replied  that  he  did  admit  being 
with  "them,"  there  was  error  which,  in  view  of 
circumstantial  and  inconclusive  nature  of  evi- 
dence, would  require  reversal  of  another  defen- 
dant's conviction.  D.C.  Code  1951,  §§  22-403, 
22-1801,  22-2201,  22-2202.  Gaynor  v.  U.S.,  247 
F.2d  583,  1957  U.S.  App.  LEXIS  3726  (C.A.D.C. 
1957). 

Defendant  intentionally  and  voluntarily 
waived  right  to  trial,  prior  to  guilty  pleas  on 
charges  of  first-degree  theft  and  destruction  of 
property,  where  trial  judge  carefully  and  re- 
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peatedly  advised  defendant  of  his  rights  to  trial 
by  jury,  to  confront  witnesses,  to  testify  or  not  to 
testify,  and  his  appeal  rights  if  convicted,  and 
record  was  devoid  of  any  hint  that  defendant 
wanted  any  trial  at  all,  let  alone  a  jury  trial. 
D.C.  Code  1981,  §§  22-403,  22-3811,  22- 
3812(a).  Terrell  v  United  States,  721  A.2d  957, 
1998  D.C.  App.  LEXIS  225  (1998). 

Trial  court  did  not  abuse  discretion  in  deny- 
ing defendant's  motion  for  withdrawal  of  guilty 
pleas  to  second-degree  murder,  attempted  bur- 
glary and  destruction  of  property  where,  inter 
alia,  reasons  given  for  defendant's  change  of 
heart  did  not  amount  to  a  claim  of  legal  inno- 
cence, proffered  evidence  of  guilt  was  over- 
whelmingly convincing  and  there  was  no  claim 
of  coercion  or  incapacity.  D.C.  Code  §§  22-403, 
22-1801(b),  22-2403.  Taylor  v  United  States, 
366  A.2d  444,  1976  D.C.  App.  LEXIS  409 
(1976). 

Presumptions  and  burden  of  proof. 

Misdemeanor  malicious  destruction  of  prop- 
erty requires  proof  that  property  destroyed  has 
useful,  functional  purpose.  D.C.  Code  1981, 
§  22-403.  Sterling  v  United  States,  691  A.2d 
126,  1997  D.C.  App.  LEXIS  38  (1997),  amended 
by  1997  D.C.  App.  LEXIS  107  (D.C.  May  13, 
1997). 

While  foreseeability  of  the  harm  to  a  reason- 
able person  is  relevant  to  ultimate  issue  of  guilt 
or  innocence  in  a  prosecution  for  malicious 
destruction  of  property,  prosecutor  must  fur- 
ther show,  in  order  to  prevail,  that  defendant 
was  subjectively  aware  of  the  risk  in  question, 
D.C.  Code  1981,  §  22-403.  Thomas  v  United 
States,  557  A.2d  1296,  1989  D.C.  App.  LEXIS 
64  (1989). 

Malice  in  damaging  of  right  front  vent  of 
automobile  window  could  be  inferred  from  in- 
tentional wrongdoing  and  value  of  property 
could  be  inferred  from  evidence  respecting  its 
useful,  functional  purpose.  D.C.  Code  1961, 
§  22-403.  Paige  V  U.S.,  183  A.2d  759, 1962  D.C. 
App.  LEXIS  369  (Cr.App.  1962). 

Both  malice  and  intent  are  elements  of  the 
malicious  destruction  of  property  offense,  and 
more  than  proof  of  negligence  is  required  to 
obtain  a  conviction.  Gonzalez  v.  United  States, 
859  A.2d  1065,  2004  D.C.  App.  LEXIS  518 
(2004). 

To  prove  an  offense  under  this  section,  the 
government  need  only  show  that  the  injured 
property  has  some  minimum  value  and  is  not 
required  to  show  the  precise  value  of  the  injury. 
United  States  v  Berberich,  120  WLR  537  (Su- 
per. Ct.  1992). 

Questions  of  law  and  fact. 

In  prosecution  for  petty  larceny  and  destruc- 
tion of  property,  evidence  that  one  defendant 
had  been  apprehended  in  automobile  contain- 
ing three  recently  stolen  items  and  tools  with 


which  a  jury  could  infer  that  thefts  had  been 
accomplished,  together  with  evidence  of  com- 
mon plan  and  concerted  action  arising  out  of 
inference  from  defendant's  close  relationship 
with  his  accomplices,  one  of  whom  was  his 
brother  and  codefendant,  and  from  defendant's 
conduct  in  connection  with  a  second  codefen- 
dant on  morning  of  arrest  at  which  time  police 
had  observed  both  men  peering  through  win- 
dows of  parked  automobiles,  was  sufficient  for 
jury  on  issue  of  defendant's  culpability.  D.C. 
Code  §§  22-403,  22-2202.  Childress  v  United 
States,  381  A.2d  614,  1977  D.C.  App.  LEXIS 
299  (1977). 

Evidence  showing,  among  things,  that  defen- 
dant, who  had  had  an  altercation  with  tavern 
owner,  was  found  behind  tavern  with  bottle  full 
of  gasoline  and  a  book  of  matches  with  the  cover 
torn  of!"  was  sufficient  to  present  a  jury  issue  as 
to  whether  defendant  was  guilty  of  attempted 
destruction  of  property.  D.C.  Code§  22-403. 
Williams  v  United  States,  283  A.2d  212,  1971 
D.C.  App.  LEXIS  230  (1971). 

Review. 

Trial  court's  error  in  permitting  constructive 
amendment  of  indictment  charging  defendant 
with  destruction  of  property,  which  allowed 
defendant  to  be  convicted  of  offense  for  which 
he  was  not  charged,  i.e.,  felony  destruction  of 
property,  did  not  seriously  affect  fairness,  integ- 
rity, or  public  reputation  of  judicial  proceed- 
ings, and,  thus,  was  not  plain  error,  as  defen- 
dant was  on  notice,  at  least  from  outset  of  trial, 
that  he  was  being  tried  for  felony  destruction  of 
property,  given  that  preliminary  instructions 
included  elements  of  felony  offense,  and  evi- 
dence adduced  at  trial  demonstrated  that  value 
of  damage  exceeded  statutorily  prescribed 
amount  necessary  to  charge  felony  destruction 
of  property.  Peay  v.  United  States,  924  A. 2d 
1023,  2007  D.C.  App.  LEXIS  255  (2007). 

Right  to  jury  triaL 

Neither  assault  nor  destruction  of  property 
were  "serious  crimes"  which  entitled  defendant 
to  a  jury  trial  under  Sixth  Amendment,  where 
District  of  Columbia  legislature  had  reduced 
the  crimes  to  petty  offenses.  D.C.  Code  1981, 
§§  22-403,  22-504(a).  Burgess  v  United  States, 
681  A.2d  1090,  1996  D.C.  App.  LEXIS  307 
(1996). 

Conviction  following  waiver  of  jury  trial 
would  be  upheld  despite  absence  of  judicial 
inquiry  made  of  defendant  personally,  in  detail, 
to  determine  whether  waiver  was  voluntary, 
where  it  was  clear  on  the  record  that  the  waiver 
was  knowledgeable,  as  there  was  a  written 
waiver  signed  by  defendant  and  an  oral  waiver 
by  counsel,  in  defendant's  presence  and  acqui- 
esced in  by  him,  as  trial  proceeded  to  conclusion 
without  objection  by  defendant,  and  as  defen- 
dant, who  had  history  of  mental  illness,  was 
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adjudged  competent  to  participate  in  and  to 
understand  the  proceedings  against  him.  D.C. 
Code  §§  16-705(a),  22-403;  D.C.  Code  SCR 
Criminal  Rule  23(a).  Hicks  v.  United  States, 
296  A.2d  615,  1972  D.C.  App.  LEXIS  280 
(1972). 

The  Superior  Court  would  not  aggregate  the 
penalties  for  multiple  misdemeanor  offenses 
charged  in  order  to  reach  the  threshold  penalty 
required  for  a  jury  trial.  United  States  v.  Jo- 
seph, 122  WLR  2337  (Super.  Ct.  1994). 

Sentence  and  punishment. 

Statutory  provision  for  two-year  mandatory 
minimum  sentence  for  burglary  did  not  operate 
to  prevent  prosecution  and  sentencing  for 
lesser  misdemeanors  of  attempted  burglary  in 
second  degree,  destroying  private  property,  and 
petit  larceny,  for  which  offenses  defendant  was 
actually  sentenced  for  one-half  year  more  than 
two-year  felony  minimum.  D.C.  Code  §§  22- 
103,  22-403,  22-1801(b),  22-2202;  D.C.  Code 
General  Sessions  Court  Rules,  Criminal  Divi- 
sion rule  7(e).  King  v.  United  States,  271  A.2d 
556,  1970  D.C.  App.  LEXIS  365  (App.  1970). 

Action  of  trial  court,  taken  while  appeal  was 
pending,  in  purportedly  granting  motion  to 
correct  sentence  by  making  one-year  sentence 
for  petit  larceny  and  six-month  sentence  for 
destroying  property  run  concurrently  rather 
than  consecutively  was  beyond  court's  power  at 
that  time  and  order  purporting  to  correct  sen- 
tence would  be  vacated  without  prejudice  to 
reentry  if  subsequently  deemed  appropriate. 
D.C.  Code  General  Sessions  Court  Rules,  Crim- 
inal Division  rule  35;  D.C.  Code  §§  22-403, 
22-2202.  King  v.  United  States,  271  A.2d  556, 
1970  D.C.  App.  LEXIS  365  (App.  1970). 

Value  of  property. 

Using  black  spray  paint  to  inscribe  obsceni- 
ties on  automobile  constituted  sufficient  injury, 
as  element  of  felony  malicious  destruction  of 
property;  to  repair  vehicle,  paint  had  to  be 
removed  and  then  replaced  with  new  layer  of 
paint,  because  otherwise,  vehicle  would  have 
been  significantly  devalued.  Baker  v.  United 
States,  891  A.2d  208,  2006  D.C.  App.  LEXIS  16 
(2006). 

There  are  different  methods  of  proving  value 
in  prosecutions  for  theft  or  destruction  of  prop- 
erty exceeding  a  threshold  value,  and  no  one 
method  is  preferred  over  others.  Phillips  v. 
United  States,  778  A.2d  281,  2001  D.C.  App. 
LEXIS  160  (2001). 

The  market  value  of  a  chattel  may  be  estab- 
lished by  the  testimony  of  its  non-expert  owner, 
but  the  government  is  still  required  to  intro- 
duce evidence  sufficient  to  eliminate  the  possi- 
bility that  the  jury's  verdict  was  based  on 
surmise  or  conjecture  about  the  value  of  the 
property  Phillips  v.  United  States,  778  A.2d 
281,  2001  D.C.  App.  LEXIS  160  (2001). 


Main  difference  between  former  offense  of 
grand  larceny,  and  offense  of  first-degree  theft 
which  superseded  it  by  enactment  of  the  Theft 
and  White  Collar  Crimes  Act  of  1982,  is  that 
grand  larceny  was  defined  as  felonious  taking 
of  property  of  the  amount  or  value  of  $100  or 
upward,  whereas  first-degree  theft  is  thefl  of 
property  of  value  of  $250  or  more;  definition  of 
theft  also  includes  conduct  previously  charac- 
terized as  embezzlement,  false  pretenses,  and 
larceny  after  trust.  D.C.  Code  1981,  §§  22-403, 
22-3811(a),  22-3812(a);  §  22-2201  (Repealed). 
Eldridge  v.  United  States,  492  A.2d  879,  1985 
D.C.  App.  LEXIS  392  (1985). 

In  first-degree  theft  cases,  "value"  means  fair 
market  value  of  property.  D.C.  Code  1981, 
§§  22-403,  22-3811(a),  22-3812(a);  §  22-2201 
(repealed).  Eldridge  v.  United  States,  492  A.2d 
879,  1985  D.C.  App.  LEXIS  392  (1985). 

For  first-degree  theft  cases,  proof  require- 
ments on  issue  of  value  established  in  series  of 
grand  larceny  cases  under  prior  law,  are  appli- 
cable, since  value  of  stolen  property  is  essential 
element  of  crime  to  be  proved  under  both  old 
statute  and  new  one.  D.C.  Code  1981,  §§  22- 
403,  22-3811(a),  22-3812(a);  §  22-2201  (re- 
pealed). Eldridge  v.  United  States,  492  A.2d 
879,  1985  D.C.  App.  LEXIS  392  (1985). 

Within  statute  creating  the  felony  mali- 
ciously destroying  property  of  a  value  of  $200  or 
more,  the  word  "value"  refers  to  the  fair  market 
value  of  the  object  or  entity  involved  immedi- 
ately before  the  crime  occurred  regardless  of 
whether  there  is  destruction  of  an  entire  item  of 
property  or  only  injury  which  falls  short  of  total 
destruction.  D.C.  Code  §  22-403.  Nichols  v. 
United  States,  343  A.2d  336,  1975  D.C.  App. 
LEXIS  230  (1975). 

When  repairable  damage  or  destruction  is 
caused  to  a  portion  or  portions  of  a  greater 
whole,  the  value  of  the  property  damaged  or 
destroyed  is  to  be  measured  by  the  reasonable 
cost  of  the  repairs  necessitated  by  the  malicious 
conduct  of  the  defendant  charged  with  mali- 
cious destruction  of  property  of  the  value  of 
$200  or  more.  D.C.  Code  §  22-403.  Nichols  v. 
United  States,  343  A.2d  336,  1975  D.C.  App. 
LEXIS  230  (1975). 

When  the  total  value  of  the  entire  item  of 
damaged  property  involved  in  prosecution  for 
malicious  destruction  of  property  is  less  than 
$200  but  the  cost  of  repair  would  be  $200  or 
more,  the  maximum  value  chargeable  would  be 
determined  by  the  overall  value  of  the  entire 
item  of  property  before  the  damage  occurred. 
D.C.  Code  §  22-403.  Nichols  v.  United  States, 
343  A.2d  336,  1975  D.C.  App.  LEXIS  230 
(1975). 

In  setting  the  overall  value  of  the  property  as 
the  maximum  amount  which  may  be  charged  in 
a  prosecution  for  malicious  destruction  of  prop- 
erty, there  is  a  divergence  from  an  analogous 
civil  rule  of  damages  which  generally  sets  dim- 
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inution  in  value  of  the  property  involved  as  the 
maximum  value.  D.C.  Code§  22-403.  Nichols  v. 
United  States,  343  A.2d  336,  1975  D.C.  App. 
LEXIS  230  (1975). 

Verdict. 

Conviction  of  second-degree  burglary  was 
permissible,  even  if  inconsistent  with  verdict 
acquitting  defendant  on  charge  of  destruction 
of  property  arising  out  of  same  incident.  D.C. 
Code  1981,  §§  22-103,  22-403,  22-1801(b). 
Freeman  v.  United  States,  495  A.2d  1183,  1985 
D.C.  App.  LEXIS  442  (1985). 

Weight  and  sufficiency  of  evidence. 

Evidence  was  sufficient  to  sustain  conviction 
for  housebreaking,  larceny  and  destroying  mov- 
able property  D.C.  Code  1951,  §§  22-403,  22- 
1801,  22-2201,  22-2202.  Braddy  v.  U.S.,  225 
F.2d  551,  1955  U.S.  App.  LEXIS  4229  (C.A.D.C. 
1955). 

There  was  sufficient  evidence  that  juvenile 
acted  in  conscious  disregard  of  a  known  and 
substantial  risk  that  his  actions  would  endan- 
ger the  school's  occupants,  when  he  set  fire  in 
school,  as  required  to  support  finding  that  ju- 
venile had  committed  arson,  and  that  the 
charge  should  be  treated  as  a  felony,  as  opposed 
to  misdemeanor,  destruction  of  property;  juve- 
nile wondered  aloud  what  would  happen  if  he 
tried  to  set  the  school  on  fire,  he  started  the  fire 
with  a  cigarette  lighter,  he  continued  to  try  to 
set  the  fire  despite  another  juvenile's  attempts 
to  extinguish  the  blaze,  and  juvenile  did  not 
notify  anyone  about  the  fire.  In  re  D.M.,  993 
A.2d  535,  2010  D.C.  App.  LEXIS  202  (2010). 

Evidence  was  sufficient  to  support  trial 
court's  finding  of  malice  in  defendants'  removal 
of  vehicle  boot,  which  finding  was  a  required 
element  of  offense  of  destruction  of  Department 
of  Public  Works  property;  notice  was  promi- 
nently displayed  on  car  indicating  that  boot 
was  government  property  and  retired  member 
of  police  reserve  warned  defendants  that  they 
were  "doing  wrong"  by  attempting  to  remove 
boot,  yet  despite  the  warnings,  defendants  con- 
tinued to  strike  the  boot,  remove  the  lug  nuts, 
jack  up  the  car,  remove  the  wheel  with  the  boot 
jaw  attached  and  place  it  in  the  trunk,  and 
attempt  to  place  a  spare  tire  on  the  car.  Thomas 
V.  United  States,  985  A.2d  409,  2009  D.C.  App. 
LEXIS  635  (2009). 

Evidence  was  sufficient  to  support  trial 
court's  finding  that  defendant  injured  or  de- 
stroyed vehicle  boot  thereby  causing  damage  to 
Department  of  Public  Works  property;  disas- 
sembly of  boot  was  a  significant  detriment  to 
the  device's  use  in  traffic  and  parking  law 
enforcement,  and  as  a  result  of  defendant's 
actions  the  arm  and  attached  plate  of  boot 
disappeared,  putting  the  boot  out  of  service. 
Thomas  v.  United  States,  985  A.2d  409,  2009 
D.C.  App.  LEXIS  635  (2009). 


Evidence  was  sufficient  to  establish  identity 
of  defendant  as  perpetrator  of  assault  with  a 
dangerous  weapon  and  malicious  destruction  of 
property,  even  though  defendant  argued  that 
victim  did  not  recall  giving  a  description  of 
assailant  as  having  facial  hair,  while  defendant 
had  a  mustache,  and  that  there  were  discrep- 
ancies between  testimonies  of  victim  and  eye- 
witness; victim  had  ample  time  to  observe  de- 
fendant's face  as  they  approached  each  other 
while  making  near-continuous  eye  contact  and 
while  it  was  daylight,  victim  made  a  positive 
show-up  identification  of  defendant  a  few  min- 
utes later  and  identified  him  at  trial,  and  vic- 
tim's identification  was  corroborated  by  eyewit- 
ness. Lewis  V.  United  States,  930  A.2d  1003, 
2007  D.C.  App.  LEXIS  550  (2007). 

Evidence  was  insufficient  to  support  mali- 
cious destruction  of  property  conviction;  noth- 
ing indicated  that,  prior  to  defendant  colliding 
with  officer's  bicycle,  defendant  had  the  intent 
to  injury  or  destroy  officer's  bicycle,  and  even  if 
an  intent  to  destroy  could  be  inferred  when 
defendant  drove  off  in  his  vehicle  with  officer's 
bicycle  still  attached,  no  evidence  was  intro- 
duced establishing  beyond  a  reasonable  doubt 
that  the  destruction  of  the  bicycle  occurred 
during  after  defendant's  collision  with  bicycle 
rather  than  immediately  upon  impact.  Gonza- 
lez V.  United  States,  859  A.2d  1065,  2004  D.C. 
App.  LEXIS  518  (2004). 

Evidence  was  insufficient  to  support  a  finding 
beyond  a  reasonable  doubt  that  defendant 
acted  with  the  requisite  malice  when  he  broke 
or  attempted  to  break  fish  tank,  and  thus 
evidence  did  not  support  conviction  for  mali- 
cious destruction  of  property;  evidence  merely 
showed  that  the  fish  tank  fell  and  broke  during 
defendant's  fight  with  victim.  Guzman  v. 
United  States,  821  A.2d  895,  2003  D.C.  App. 
LEXIS  221  (2003). 

Sufficient  evidence  supported  conviction  for 
malicious  destruction  of  property,  where  defen- 
dant's estranged  wife,  co-owner  of  property, 
testified  that  defendant  kicked  door  to  property 
and  caused  substantial  damage  to  it;  although 
defendant  presented  different  version  of 
events,  fact-finder  was  entitled  to  believe  either 
version  of  how  much  force  defendant  used  when 
opening  locked  door  and  how  much  damage 
resulted  from  use  of  that  force.  Jackson  v. 
United  States,  819  A.2d  963,  2003  D.C.  App. 
LEXIS  146  (2003). 

Defendant's  possession  of  the  recently-stolen 
vehicle,  combined  with  the  owner's  testimony 
that  the  damage  had  not  been  present  immedi- 
ately prior  to  its  theft,  established  that  defen- 
dant had  caused  the  damage  to  the  vehicle,  as 
element  of  destruction  of  property.  Phillips  v. 
United  States,  778  A.2d  281,  2001  D.C.  App. 
LEXIS  160  (2001). 

The  testimony  of  stolen  vehicle's  rightful 
owner  that  the  vehicle  was  operable  when  sto- 
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len  and  that  his  insurance  company  "totaled" 
the  vehicle  and  reimbursed  him  $2,800  for  the 
loss  of  the  vehicle  established  that  the  vehicle's 
value  exceeded  the  $200  threshold  for  destruc- 
tion of  property  valued  at  or  greater  than  $200. 
Phillips  V.  United  States,  778  A. 2d  281,  2001 
D.C.  App.  LEXIS  160  (2001). 

Government  need  only  present  enough  evi- 
dence from  which  jury  could  infer  that  property 
defendant  destroyed  had  useful,  functional  pur- 
pose, to  obtain  conviction  for  destruction  of 
property.  D.C.  Code  1981,  §  22-403.  Macklin  v. 
United  States,  733  A.2d  962,  1999  D.C.  App. 
LEXIS  149  (1999). 

Evidence  that  defendant  started  fire  that 
destroyed  hardwood  floor  was  sufficient  to  sup- 
port conviction  for  destruction  of  property.  D.C. 
Code  1981,  §  22-403.  Macklin  v.  United  States, 
733  A.2d  962,  1999  D.C.  App.  LEXIS  149 
(1999). 

Victim's  testimony  about  $21,000  price  she 
paid  for  five-year-old  minivan  when  new,  "good 
working"  condition  of  minivan  when  stolen, 
$1700  repair  estimate  revealing  items  of  value 
in  minivan,  and  new  purchaser's  ability  to 
drive  minivan  away  was  sufficient  to  prove  that 
minivan's  value  was  at  least  $250  at  time  of 
offense,  so  as  to  support  convictions  for  first- 
degree  theft,  receiving  stolen  property,  and  de- 
struction of  property.  D.C.  Code  1981,  §§  22- 
403,  22-3811,  22-3812(a),  22-3832(a),  (c)(1). 
Terrell  v.  United  States,  721  A.2d  957,  1998 
D.C.  App.  LEXIS  225  (1998). 

Sufficient  evidence  existed  to  support  convic- 
tions of  defendants  for  misdemeanor  malicious 
destruction  of  property,  where  car  had  to  be 
towed  away  after  defendants  crashed  window 
and  destroyed  headlights,  and,  although  vehi- 
cle had  been  in  recent  collision,  car's  owner  had 
driven  vehicle  following  that  accident.  D.C. 
Code  1981,  §  22-403.  Sterling  v.  United  States, 
691  A.2d  126,  1997  D.C.  App.  LEXIS  38  (1997), 
amended  by  1997  D.C.  App.  LEXIS  107  (D.C. 
May  13,  1997). 

Evidence  establishing  defendant's  proximity 
to  scene  of  crime  and  stolen  television  set,  his 
flight  and  attempt  to  hide  from  police,  and 
when  discovered,  his  statement  to  officer  that 
he  did  not  go  in  house  but  was  with  friend  who 
did,  supported  conviction,  as  aider  and  abetter, 
of  first-degree  burglary,  second-degree  theft, 
and  misdemeanor  destruction  of  property.  D.C. 
Code  1981,  §§  22-403,  22-1801(a),  22-3811,  22- 
3812.  Garrett  v.  United  States,  642  A.2d  1312, 
1994  D.C.  App.  LEXIS  88  (1994). 

Burglary,  destruction  of  property,  and  theft 
convictions  were  supported  by  evidence  of  de- 
fendant's unauthorized  presence  in  building 
where  crimes  occurred  shortly  after  police  re- 
sponded to  burglary  alarm,  footprints,  burglary 
tools,  damage  done,  and  evasive  actions  of 
defendant  upon  seeing  police.  D.C.  Code  1981, 
§§  22-403,   22-1801(b),   22-3811,  22-3812(b). 


Wright  V.  United  States,  637  A.2d  95,  1994  D.C. 
App.  LEXIS  11  (1994). 

Evidence  supported  conviction  for  malicious 
destruction  of  property  that  occurred  when 
stolen  van  was  driven  recklessly  and  did  not 
stop  after  hitting  truck.  D.C.  Code  1981,  §  22- 
403.  Simms  v  United  States,  634  A.2d  442, 
1993  D.C.  App.  LEXIS  304  (1993). 

Convictions  for  second-degree  burglary,  first- 
degree  theft,  second-degree  theft,  and  destruc- 
tion of  property  valued  at  $200  or  more,  on 
aiding  and  abetting  theory,  were  supported  by 
evidence  that  police  officers  had  seen  defendant 
standing  in  front  of  burglarized  premises  near 
time  of  burglary  holding  stolen  bird  bath.  D.C. 
Code  1981,  §§  22-403,  22-1801(b),  22-3811,  22- 
3812(a,  b).  Wright  v.  United  States,  508  A.2d 
915,  1986  D.C.  App.  LEXIS  321  (1986). 

Evidence  that,  in  attempting  to  escape  fol- 
lowing unlawful  entry,  defendant  jumped 
through  victim's  front  porch  screen  was  suffi- 
cient to  sustain  conviction  for  malicious  de- 
struction of  property.  D.C.  Code  1981,  §  22-403. 
Shelton  v.  United  States,  505  A.2d  767,  1986 
D.C.  App.  LEXIS  283  (1986). 

Evidence  from  which  jury  could  infer  that 
destroyed  property  had  useful,  functional  pur- 
pose is  sufficient  to  support  conviction  for  ma- 
licious destruction  of  property.  D.C.  Code  §  22- 
403.  Jenkins  v.  United  States,  374  A.2d  581, 
1977  D.C.  App.  LEXIS  324  (1977),  writ  of 
certiorari  denied  by  434  U.S.  894,  98  S.  Ct.  274, 
54  L.  Ed.  2d  182,  1977  U.S.  LEXIS  3594  (1977). 

Evidence  that  broken  window,  which  defen- 
dant removed  from  door,  had  useful  and  func- 
tional purpose  sustained  conviction  for  mali- 
cious destruction  of  property.  D.C.  Code  §  22- 
403.  Jenkins  v.  United  States,  374  A. 2d  581, 
1977  D.C.  App.  LEXIS  324  (1977),  writ  of 
certiorari  denied  by  434  U.S.  894,  98  S.  Ct.  274, 
54  L.  Ed.  2d  182,  1977  U.S.  LEXIS  3594  (1977). 

Testimony  of  liquor  store's  manager  that  re- 
pairs to  the  store  cost  $425  was  sufficient  to 
prove  that  the  value  of  the  property  damaged 
was  $200  or  more  and  was  sufficient  to  support 
conviction  for  malicious  destruction  of  property 
of  a  value  of  $200  or  more.  D.C.  Code  §  22-403. 
Nichols  V.  United  States,  343  A.2d  336,  1975 
D.C.  App.  LEXIS  230  (1975). 

Defendant's  convictions  of  first-degree  bur- 
glary, grand  larceny,  and  malicious  destruction 
of  property  were  not  supported  by  sufficient 
evidence,  where,  despite  the  complainant's  tes- 
timony that  he  was  able  to  identify  defendant 
at  showup  because  the  image  of  defendant's 
face  was  implanted  on  his  mind,  the  complain- 
ant was  unable  to  identify  defendant  at  trial, 
where  his  opportunity  to  observe  the  burglars 
was  brief,  where  he  saw  them  at  night  under 
artificial  light,  where  his  nearest  observation  of 
them  was  when  they  were  running  and  17  feet 
away,  and  where  there  was  a  significant  dis- 
crepancy in  almost  all  respects  between  the 
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description  given  by  complainant  to  the  police 
and  defendant's  actual  description,  both  physi- 
cally and  in  respect  to  clothing.  D.C.  Code 
§§  22-403,  22-1801,  22-2201.  Crawley  v.  United 
States,  320  A.2d  309,  1974  D.C.  App.  LEXIS 
224  (1974). 

Where  evidence  in  prosecution  for  destruc- 
tion of  window  in  apartment  showed  that 
apartment  was  rented  and  that  defendant  had 
merely  been  an  overnight  guest  in  apartment 
on  a  few  occasions,  defendant  was  properly 
convicted  of  destroying  property  despite  his 
contention  of  lack  of  proof  of  ownership  or 
possession  of  property.  D.C.  Code  §  22-403. 
Gurley  v.  United  States,  308  A.2d  785,  1973 
D.C.  App.  LEXIS  340  (1973). 

Evidence  that  defendant  and  his  companion 
were  the  only  people  in  hall  near  apartment 
when  witness  alighted  from  elevator  after  hear- 
ing suspicious  noises,  that  door  to  witness' 
apartment  had  large  hole  in  it  and  that  defen- 
dant's companion  dropped  screwdriver  while 
being  followed  was  sufficient  to  support  conclu- 
sion of  guilt  beyond  reasonable  doubt  of  at- 
tempted burglary  II  and  destruction  of  prop- 
erty. D.C.  Code  §§  22-103,  22-403,  22-1801(b). 
Hopkins  v.  United  States,  274  A.2d  418,  1971 
D.C.  App.  LEXIS  281  (1971). 


Evidence  including  testimony  identifying  de- 
fendant as  one  of  two  men  attempting  to  pry 
open  window  with  crowbar  was  sufficient  to 
sustain  convictions  for  attempted  second-de- 
gree burglary,  destroying  property  and  at- 
tempted petit  larceny.  D.C.  Code  §§  22-103, 
22-403,  22- 1801(b).  Manning  v.  United  States, 
270  A.2d  504,  1970  D.C.  App.  LEXIS  357  (App. 
1970). 

Defendant's  possession  of  stolen  television 
set,  in  alley  at  rear  of  store  which  was  broken 
into  and  from  which  television  set  was  taken, 
within  a  few  minutes  after  the  breaking  of 
window  and  theft  was  sufficient  evidence  from 
which  the  trial  court  could  infer  breaking  of  the 
window  as  predicate  for  conviction  for  destroy- 
ing property.  D.C.  Code  §  22-403.  Green  v. 
United  States,  251  A.2d  652,  1969  D.C.  App. 
LEXIS  221  (App.  1969). 

Evidence  that  fingerprints  of  defendant  ap- 
peared on  glass  surface,  which  had  once  been 
outside  surface  of  drugstore  entrance  was  in- 
sufficient to  sustain  conviction  of  attempted 
housebreaking,  destroying  property,  and  petit 
larceny.  D.C.  Code  §§  22-103,  22-403,  22-2202. 
Townsley  v.  United  States,  236  A.2d  63,  1967 
D.C.  App.  LEXIS  212  (App.  1967). 


§  22-304.  Malicious  burning  of  fences,  woods,  crops.  [Re- 
pealed]. 

Repealed. 

(Mar.  3,  1901,  31  Stat.  1323,  ch.  854,  §  822;  Apr.  29,  2004,  D.C.  Law  15-154, 
§  3(c),  50  DCR  10996.) 

Prior  Codifications.  —  1981  Ed.,  §  22-404.        Legislative  history  of  Law  15-154.  —  For 

1973  Ed.,  §  22-404.  Law  15-154,  see  notes  following  §  22-101. 
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Chapter  4.  Assault;  Mayhem;  Threats. 


Sec. 
22-401. 


22-402. 


22-403. 


22-404. 


Assault  with  intent  to  kill,  rob,  or 
poison,  or  to  commit  first  degree 
sexual  abuse,  second  degree  sex- 
ual abuse  or  child  sexual  abuse. 

Assault  with  intent  to  commit  may- 
hem or  with  dangerous  weapon. 

Assault  with  intent  to  commit  any 
other  offense. 

Assault  or  threatened  assault  in  a 
menacing  manner;  stalking. 


Sec. 

22-404.01.  Aggravated  assault. 

22-405.  Assault  on  member  of  police  force, 
campus  or  university  special  po- 
lice, or  fire  department. 

22-406.  Mayhem  or  maliciously  disfiguring. 

22-407.  Threats  to  do  bodily  harm. 

22-408.  [Repealed]. 


§  22-401.  Assault  with  intent  to  kill,  rob,  or  poison,  or  to 
commit  first  degree  sexual  abuse,  second  de- 
gree sexual  abuse  or  child  sexual  abuse. 

Every  person  convicted  of  any  assault  with  intent  to  kill  or  to  commit  first 
degree  sexual  abuse,  second  degree  sexual  abuse,  or  child  sexual  abuse,  or  to 
commit  robbery,  or  mingling  poison  with  food,  drink,  or  medicine  with  intent  to 
kill,  or  wilfully  poisoning  any  well,  spring,  or  cistern  of  water,  shall  be 
sentenced  to  imprisonment  for  not  less  than  2  years  or  more  than  15  years. 

(Mar.  3,  1901,  31  Stat.  1321,  ch.  854,  §  803;  Dec.  27,  1967,  81  Stat.  736,  Pub. 
L.  90-226,  title  VI,  §  601;  May  23,  1995,  D.C.  Law  10-257,  §  401(b)(2),  42  DCR 
53.) 


Cross  references.  —  Additional  penalty  for 
possession  of  firearm,  see  §  22-4502. 

Consent  defense  to  sexual  abuse,  see  §  22- 
3007. 

Indeterminate  sentences,  minimum  sen- 
tences, specific  crimes,  see  §  24-403. 

Minimum  sentence  when  previously  con- 
victed of  crime  of  violence,  see  §  24-403. 

Sentencing,  supervised  release,  and  good 
time  credit  for  felonies  committed  on  or  after 
August  5,  2000,  see  §  24-403.01. 

Sexually  violent  offense  defined,  see  §  22- 
4101. 

Section  references.  —  This  section  is  re- 
ferred to  in  §  22-3007. 


Prior  Codifications.  —  1981  Ed.,  §  22-501. 
1973  Ed.,  §  22-501. 

Legislative  history  of  Law  10-257.  —  Law 

10-257,  the  "Anti-Sexual  Abuse  Act  of  1994," 
was  introduced  in  Council  and  assigned  Bill 
No.  10-87,  which  was  referred  to  the  Committee 
on  the  Judiciary.  The  Bill  was  adopted  on  first 
and  second  readings  on  November  1,  1994,  and 
December  6,  1994,  respectively.  Signed  by  the 
Mayor  on  December  28,  1994,  it  was  assigned 
Act  No.  10-385  and  transmitted  to  both  Houses 
of  Congress  for  its  review.  D.C.  Law  10-257 
became  effective  May  23,  1995. 


CASE  NOTES 


Analysis 

Adequacy  of  representation  by  counsel. 
Admissibility  of  evidence. 

— Assault  with  intent  to  sexually  abuse,  admis- 
sibility of  evidence. 

— Documentary  evidence,  admissibility  of  evi- 
dence. 

— Evidence  founded  on  hearsay,  admissibility 

of  evidence. 
— Expert  testimony,  admissibility  of  evidence. 


— Identity  of  persons  or  things,  admissibility  of 
evidence. 

— Nature  and  source  of  evidence,  admissibility 
of  evidence. 

— Other  offenses,  admissibility  of  evidence. 

— Pre-trial  identification,  admissibility  of  evi- 
dence. 

— Relevancy. 

— Res  gestae,  admissibility  of  evidence. 
Arguments  and  conduct  of  counsel. 
Conduct  of  judge. 
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Different  offenses  in  same  transaction. 
Discovery. 
Double  jeopardy. 
Examination  of  witnesses. 
— Competency,  examination  of  witnesses. 
— Confrontation  rights,  examination  of  wit- 
nesses. 

— Credibility  and  impeachment,  examination 

of  witnesses. 
— In  general. 

Indictment  and  information. 

— ^Assault  with  intent  to  kill,  indictment  and 
information. 

— Assault  with  intent  to  sexually  abuse,  indict- 
ment and  information. 

— Assault  with  intent  to  rob,  indictment  and 
information. 

— In  general. 

Instructions. 

— Assault  with  intent  to  kill,  instructions. 
— Assault  with  intent  to  sexually  abuse,  in- 
structions. 

— ^Assault  with  intent  to  rob,  instructions. 
— In  general. 

— Lesser  included  offenses,  instructions. 
Joint  or  separate  trial  of  charges  or  parties. 
Jurisdiction. 

Juvenile  defendants  and  proceedings. 

Lesser  included  offenses,  generally. 

Merger  of  offenses. 

Nature  and  elements  of  offenses. 

— Assault  with  intent  to  sexually  abuse. 

— Assault  with  dangerous  or  deadly  weapon, 
nature  and  elements  of  offenses. 

— Assault  with  intent  to  rob,  nature  and  ele- 
ments of  offenses. 

— Assault  with  intent  to  kill,  nature  and  ele- 
ments of  offenses. 

New  trial. 

Persons  liable. 

Powers  and  duties  of  prosecutors. 

Presumptions  and  burden  of  proof. 

— Assault  with  intent  to  sexually  abuse. 

— Assault  with  intent  to  kill,  presumptions  and 

burden  of  proof 
Questions  of  law  and  fact. 
Review. 

— Determination  and  disposition,  review. 
— Harmless  or  reversible  error,  review. 
— In  general. 
— Plain  error,  review. 

— Presentation  and  reservation  of  grounds  for 

review. 
— Scope  of  review. 
Sanity  determinations. 
Self-defense. 

Sentence  and  punishment. 

Speedy  trial. 

Verdict. 

Weight  and  sufficiency  of  evidence — Identity  of 

persons  or  things. 
— ^Age  or  mental  capacity  of  sexual  assault 

victim,  weight  and  sufficiency  of  evidence. 


— ^Assault  with  intent  to  kill,  weight  and  suffi- 
ciency of  evidence. 

— Assault  with  intent  to  rob,  weight  and  suffi- 
ciency of  evidence. 

— Corroboration  in  sexual  abuse,  weight  and 
sufficiency  of  evidence. 

— Force,  nonconsent,  and  resistance  to  sexual 
abuse,  weight  and  sufficiency  of  evidence. 

— Insanity  or  other  incapacity,  weight  and  suf- 
ficiency of  evidence. 

— Intent  to  commit  multiple  offenses,  weight 
and  sufficiency  of  evidence. 

— Intent  to  sexually  abuse,  weight  and  suffi- 
ciency of  evidence. 

Adequacy  of  representation  by  counseL 

If  counsel  had  been  present  and  had  advised 
defendant,  validly  arrested  on  probable  cause 
for  assault  with  intent  to  commit  rape,  against 
submitting  to  benzidine  test  to  determine  pres- 
ence of  blood  on  penis,  such  advice  would  have 
been  futile,  since  police  were  entitled  to  make 
such  test  which  was  one  of  the  preparatory 
steps  excluded  from  Sixth  Amendment  right  to 
counsel.  D.C.  Code§  22-501;  U.S.  Const. 
Amend.  6.  United  States  v.  Smith,  470  F.2d  377, 
1972  U.S.  App.  LEXIS  7418  (C.A.D.C.  1972). 

Decision  by  trial  counsel,  for  defendant  who 
was  not  identified  by  female  eyewitness  as  one 
of  the  attackers,  to  not  call  witnesses  who  could 
allegedly  impeach  testimony  of  the  eyewitness, 
did  not  prejudice  defendant  as  required  in  order 
to  establish  ineffective  assistance  of  counsel 
claim  in  prosecution  of  five  defendants  arising 
out  of  beating  of  homeless  man  and  murder  and 
assaults  of  passersby  who  tried  to  intervene; 
defendant  contended  that  impeaching  eyewit- 
ness's account  that  she  saw  the  attackers  would 
also  undermine  the  credibility  of  her  testimony 
that  the  day  after  the  assaults  defendant 
threatened  to  kill  her  if  she  cooperated  with 
police,  but  eyewitness  was  impeached  for  bias 
because  her  boyfriend  cooperated  with  the 
prosecution  and  for  her  delay  in  reporting  de- 
fendant's threat,  jury  believed  eyewitness  de- 
spite such  impeachment,  and  it  was  unlikely 
that  calling  additional  witnesses  to  impeach 
eyewitness  would  have  swayed  the  jury  other- 
wise. Perez  v.  United  States,  968  A.2d  39,  2009 
D.C.  App.  LEXIS  57  (2009),  writ  of  certiorari 
denied  by  558  U.S.  975,  130  S.  Ct.  474,  175  L. 
Ed.  2d  317,  2009  U.S.  LEXIS  7527,  78  U.S.L.W. 
3237  (2009),  writ  of  certiorari  denied  by  558 
U.S.  975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317, 
2009  U.S.  LEXIS  7505,  78  U.S.L.W.  3237 
(2009). 

Decision  by  trial  counsel,  for  defendant  who 
was  not  identified  by  female  eyewitness  as  one 
of  the  attackers,  to  not  call  witnesses  who  could 
allegedly  impeach  the  eyewitness,  was  a  rea- 
sonable trial  strategy  and  thus  did  not  consti- 
tute deficient  performance,  as  required  in  order 
to  establish  an  ineffective  assistance  of  counsel 
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claim  in  prosecution  of  five  defendants  arising 
out  of  beating  of  homeless  man  and  murder  and 
assaults  of  passersby  who  tried  to  intervene; 
defendant  contended  that  impeaching  eyewit- 
ness's account  that  she  saw  the  attackers  would 
also  undermine  the  credibility  of  eyewitness's 
testimony  that  the  day  after  the  assaults  defen- 
dant threatened  to  kill  her  if  she  cooperated  in 
police  investigation,  but  defendant's  counsel 
and  the  attorneys  for  the  other  defendants 
concluded  after  interviewing  the  witnesses  that 
such  witnesses  would  not  be  credible  and  would 
likely  hurt  the  defendants  more  than  help. 
Perez  v.  United  States,  968  A.2d  39,  2009  D.C. 
App.  LEXIS  57  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Even  if  counsel's  performance  was  deficient 
in  pressing  codefendant  on  cross-examination 
on  whether  he  had  seen  his  client  attack  pass- 
erby, which  resulted  in  testimony  that  client  hit 
passerby  in  trial  of  five  defendants  arising  out 
of  beating  of  homeless  man  and  murder  and 
assaults  of  passersby  who  tried  to  intervene, 
counsel's  client  was  not  prejudiced  as  required 
for  an  ineffective  assistance  claim,  as  counsel 
quickly  recovered  by  impeaching  codefendant 
with  grand  jury  testimony  in  which  codefen- 
dant did  not  identify  client  as  one  of  the  attack- 
ers, and  two  other  government  witnesses  had 
identified  client  as  participating  in  the  attack 
on  passerby.  Perez  v.  United  States,  968  A. 2d 
39,  2009  D.C.  App.  LEXIS  57  (2009),  writ  of 
certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7527, 
78  U.S.L.W.  3237  (2009),  writ  of  certiorari  de- 
nied by  558  U.S.  975,  130  S.  Ct.  473,  175  L.  Ed. 
2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W. 
3237  (2009). 

Risk  that  defense  counsel  took  during  cross- 
examination  of  codefendant  by  pressing  code- 
fendant on  whether  counsel's  client  was  pres- 
ent at  scene  of  attack,  which  resulted  in 
codefendant  testifying  that  he  saw  client  hit 
passerby  who  subsequently  died  from  stab 
wounds,  in  trial  of  five  defendants  arising  out  of 
beating  of  homeless  man  and  murder  and  as- 
saults of  passersby  who  tried  to  intervene,  fell 
within  the  range  of  reasonable  conduct  and 
thus  did  not  constitute  deficient  performance  as 
required  for  an  ineffective  assistance  claim; 
codefendant  had  not  identified  counsel's  client 
as  one  of  the  attackers  in  codefendant's  grand 
jury  testimony,  codefendant  had  not  identified 
counsel's  client  as  one  of  the  attackers  in  his 
trial  testimony  until  counsel's  cross-examina- 
tion, and  it  was  not  unreasonable  for  counsel  to 
suspect  that  codefendant  had  not  seen  client 
attack  passerby  and  take  calculated  risk  in 
pressing  codefendant.  Perez  v.  United  States, 


968  A.2d  39,  2009  D.C.  App.  LEXIS  57  (2009), 
writ  of  certiorari  denied  by  558  U.S.  975,  130  S. 
Ct.  474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS 
7527,  78  U.S.L.W  3237  (2009),  writ  of  certiorari 
denied  by  558  U.S.  975,  130  S.  Ct.  473,  175  L. 
Ed.  2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W. 
3237  (2009). 

Trial  counsel's  decision  not  to  call  witnesses 
who  allegedly  would  have  provided  exculpatory 
testimony  for  his  client  was  a  reasonable  stra- 
tegic choice  and  thus  did  not  constitute  ineffec- 
tive assistance,  in  trial  of  five  defendants  in- 
cluding counsel's  client  arising  out  of  beating  of 
homeless  man  and  murder  and  assaults  of 
passersby  who  tried  to  intervene,  where  coun- 
sel interviewed  the  witnesses,  proffered  testi- 
mony of  two  witnesses  who  were  interviewed 
more  than  once  repeatedly  changed  with  one 
witnesses  parroting  the  other,  proffered  testi- 
mony of  such  two  witnesses  even  if  true  would 
have  placed  defendant  at  the  scene  of  the 
assaults,  and  two  other  witnesses,  who  would 
have  allegedly  impeached  testimony  of  govern- 
ment witness,  had  provided  inconsistent  state- 
ments to  the  police,  and  calling  such  witness 
posed  the  risk  of  making  government  witness 
more  credible.  Perez  v.  United  States,  968  A.2d 
39,  2009  D.C.  App.  LEXIS  57  (2009),  writ  of 
certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7527, 
78  U.S.L.W.  3237  (2009),  writ  of  certiorari  de- 
nied by  558  U.S.  975,  130  S.  Ct.  473,  175  L.  Ed. 
2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W. 
3237  (2009). 

Defense  counsel's  failure  to  call  fingerprint 
expert,  in  prosecution  for  child  sexual  abuse, 
did  not  prejudice  defendant,  and  thus  could  not 
constitute  ineffective  assistance;  other  evidence 
supported  conviction.  Sanchez-Rengifo  v. 
United  States,  815  A.2d  351,  2002  D.C.  App. 
LEXIS  799  (2002). 

Defense  counsel's  failure  to  move  to  suppress 
tangible  evidence  and  to  introduce  complain- 
ant's 911  call  did  not  prejudice  defendant,  in 
prosecution  for  child  sexual  abuse,  and  thus 
could  not  constitute  ineffective  assistance;  mo- 
tion, if  filed,  would  not  have  been  successful. 
Sanchez-Rengifo  v.  United  States,  815  A.2d 
351,  2002  D.C.  App.  LEXIS  799  (2002). 

Trial  court  erred  in  denying  defendant's  mo- 
tion for  new  trial  without  evidentiary  hearing, 
following  convictions  for  kidnapping  while 
armed,  armed  robbery,  assault  with  intent  to 
commit  rape  while  armed,  and  possession  of 
firearm  during  crime  of  violence,  basis  of  which 
motion  was  ineffective  assistance  of  counsel, 
where  court  made  credibility  determination 
that  defendant  had  not  provided  names  of  ex- 
culpatory witnesses  without  hearing  testimony 
from  anyone  who  had  any  direct  knowledge 
regarding  this  disputed  fact,  as  trial  attorney 
never  denied  or  admitted  that  defendant  had 
provided  names,  investigator  did  not  testify, 
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and  defendant  was  not  permitted  to  be  present. 
Arrington  v.  United  States,  804  A.2d  1068,  2002 
D.C.  App.  LEXIS  483  (2002). 

Counsel's  failure  to  impeach  complainant 
with  complainant's  alleged  statement  to  de- 
fense investigator  effectively  acknowledging 
that  defendant's  entry  into  her  home  was  con- 
sensual did  not  prejudice  defendant,  with  re- 
spect to  convictions  for  robbery  and  assault 
with  intent  to  rape,  and  thus,  defendant  was 
not  entitled  to  hearing  on  motion  to  vacate 
convictions  which  was  based  on  counsel's  al- 
leged ineffective  assistance,  where  complain- 
ant's account  of  robbery  and  assault  offenses 
was  consistent  and  essentially  uncontradicted, 
and  complainant  reported  assault  and  robbery 
to  daughter  a  week  or  so  after  the  fact.  U.S. 
ConstAmend.  6;  D.C.  Code  1981,  §§  22-501, 
22-2901.  Williams  v.  United  States,  725  A.2d 
455,  1999  D.C.  App.  LEXIS  14  (1999). 

Admissibility  of  evidence. 

—  Assault  with  intent  to  sexually  abuse, 
admissibility  of  evidence. 

In  prosecution  for  assault  with  intent  to  have 
carnal  knowledge  on  particular  date,  testimony 
of  examination  of  daughter  made  at  consider- 
ably later  date  held  not  error.  Miller  v.  U.S.,  19 
F.2d  702,  1927  U.S.  App.  LEXIS  2311  (1927). 

In  prosecution  for  assault  with  intent  to 
commit  rape,  taking  indecent  liberties  with 
minor  child  and  enticing  minor  child,  in  view  of 
threat  made  against  child  so  that  she  feared 
reprisal,  there  was  explanation  for  delay  in  her 
report  of  occurrence,  and  thus  fact  of  complaint 
was  admissible,  but  not  details  of  occurrence, 
testimony  being  offered  only  to  bolster  credibil- 
ity of  complainant,  and  thus  testimony  should 
be  limited  to  fact  that  complaint  was  made, 
without  details,  and  jury  was  to  be  instructed 
that  such  evidence  was  to  be  considered  solely 
for  purpose  of  corroboration  of  testimony  of 
complainant.  D.C.  Code  1973,  §§  22-501,  22- 
3501(a,  b).  Fitzgerald  v.  United  States,  443  A.2d 
1295,  1982  D.C.  App.  LEXIS  313  (1982). 

In  rape  prosecution,  fact  of  accusation  by 
prosecutrix  tends  to  corroborate  truth  of 
charge,  and  failure  to  make  prompt  complaint 
casts  doubt  upon  truth  of  charge.  D.C,  Code 
§§  22-501,  22-2801,  22-3501,  22-3501(a,  b). 
Fitzgerald  v.  United  States,  412  A.2d  1,  1980 
D.C.  App.  LEXIS  226  (1980). 

In  prosecution  for  assault  with  intent  to 
commit  rape,  taking  indecent  liberties  with 
minor  child  and  enticing  minor  child,  in  view  of 
threat  made  against  child  so  that  she  feared 
reprisal,  there  was  explanation  for  delay  in  her 
report  of  occurrence,  and  thus  fact  of  complaint 
was  admissible,  but  not  details  of  occurrence, 
testimony  being  offered  only  to  bolster  credibil- 
ity of  complainant,  and  thus  testimony  should 
be  limited  to  fact  that  complaint  was  made, 


without  details,  and  jury  was  to  be  instructed 
that  such  evidence  was  to  be  considered  solely 
for  purpose  of  corroboration  of  testimony  of 
complainant.  D.C.  Code  §§  22-501,  22-2801, 
22-3501,  22-3501(a,  b).  Fitzgerald  v.  United 
States,  412  A.2d  1,  1980  D.C.  App.  LEXIS  226 
(1980). 

—  Documentary  evidence,  admissibility  of 

evidence. 

Audio  recording  of  assault  victim's  grand  jury 
testimony  was  admissible  to  impeach  the  vic- 
tim, in  prosecution  for  assault  with  intent  to 
kill  while  armed,  where  prosecution  confronted 
victim  with  his  grand  jury  testimony,  gave  him 
an  opportunity  to  explain  or  deny  his  prior 
inconsistent  statements,  and  afforded  defen- 
dant the  opportunity  to  cross-examine  the  vic- 
tim. McConnaughey  v.  United  States,  804  A.2d 
334,  2002  D.C.  App.  LEXIS  436  (2002). 

In  prosecution  for  sodomy  and  assault  with 
intent  to  commit  rape,  fact  that  the  lighting 
revealed  in  several  photographs  of  general 
scene  of  the  assault  differed  from  lighting  on 
night  in  question  did  not  render  admission  of 
photographs  an  abuse  of  discretion,  in  light  of 
fact  that  complainant  provided  minutely  de- 
tailed explanation  of  differences  in  lighting 
conditions  and  trial  court  properly  cautioned 
jury  concerning  the  variance.  D.C.  Code  §§  22- 
501,  22-3502.  March  v.  United  States,  362  A.2d 
691,  1976  D.C.  App.  LEXIS  324  (1976). 

—  Evidence  founded  on  hearsay,  admissi- 

bility of  evidence. 

Admission  of  unredacted  portion  of  out-of- 
court  statement  made  by  driver/defendant  who 
drove  two  of  the  other  defendants  and  two 
additional  passengers  who  were  not  defendants 
in  the  trial  to  location  where  passerby  was 
stabbed  to  death  and  another  passerby  as- 
saulted, during  prosecution's  cross-examina- 
tion of  driver/defendant  in  order  to  impeach 
driver/defendant's  trial  testimony  that  he  did 
not  know  that  passengers  in  his  car  had  knives, 
did  not  violate  the  Sixth  Amendment  confron- 
tation right  of  passenger/defendant  who 
claimed  he  was  not  carrying  a  knife,  in  trial  of 
five  defendants  arising  out  of  beating  of  home- 
less man  and  murder  and  assaults  of  passersby 
who  tried  to  intervene,  as  the  unredacted  por- 
tion of  the  statement  was  used  only  after  driv- 
er/defendant had  taken  the  stand  to  testify  in 
his  own  defense,  and  driver/defendant  was 
available  for  cross-examination  by  passenger/ 
defendant.  Perez  v.  United  States,  968  A.2d  39, 
2009  D.C.  App.  LEXIS  57  (2009),  writ  of  certio- 
rari denied  by  558  U.S.  975,  130  S.  Ct.  474,  175 
L.  Ed.  2d  317,  2009  U.S.  LEXIS  7527,  78 
U.S.L.W.  3237  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  473,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W.  3237 
(2009). 
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Admission  of  redacted  videotaped  hearsay 
statement  made  by  defendant  who  drove  two  of 
the  other  defendants  and  two  additional  pas- 
sengers to  location  where  passerby  was  stabbed 
to  death  and  another  passerby  assaulted,  in 
trial  of  five  defendants  arising  out  of  beating  of 
homeless  man  and  murder  and  assaults  of 
passersby  who  tried  to  intervene,  in  order  to 
establish  that  the  driver/defendant  was  a  will- 
ing participant  in  the  assaults  because  he  knew 
that  some  his  passengers,  two  of  whom  were 
not  defendants  at  the  trial,  were  armed  with 
knives  when  they  entered  his  car,  did  not  vio- 
late the  Sixth  Amendment  confrontation  right 
of  passenger/defendant  who  claimed  he  was  not 
carrying  a  knife,  as  the  statement  as  redacted 
did  not  implicate  passenger/defendant,  and 
trial  court  instructed  jury  that  the  statement 
could  only  constitute  evidence  against  driver/ 
defendant.  Perez  v.  United  States,  968  A.2d  39, 
2009  D.C.  App.  LEXIS  57  (2009),  writ  of  certio- 
rari denied  by  558  U.S.  975,  130  S.  Ct.  474,  175 
L.  Ed.  2d  317,  2009  U.S.  LEXIS  7527,  78 
U.S.L.W.  3237  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  473,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W.  3237 
(2009). 

Any  error  in  admitting  under  the  "report  of 
rape"  exception  to  hearsay  rule  the  testimony  of 
police  officer  concerning  alleged  victim's  state- 
ments to  him  was  harmless  in  prosecution  for 
assault  with  intent  to  commit  first-degree  rape 
and  threatening  to  injure  a  person;  other  evi- 
dence strongly  supported  alleged  victim's  testi- 
mony, and  she  remained  firm  in  her  account  of 
what  happened  when  tested  on  cross-examina- 
tion. Velasquez  v.  United  States,  801  A.2d  72, 
2002  D.C.  App.  LEXIS  314  (2002),  US  Supreme 
Court  certiorari  denied  by  537  U.S.  963,  123  S. 
Ct.  396,  154  L.  Ed.  2d  319,  2002  U.S.  LEXIS 
7514,  71  U.S.L.W.  3265  (2002). 

Testimony  of  police  officer  recounting  pretrial 
identification,  by  victim  of  assault  with  intent 
to  commit  armed  robbery,  of  handgun  that 
officer  had  found  on  day  following  the  at- 
tempted robbery  near  site  of  defendant's  appre- 
hension, even  though  technically  hearsay,  was 
admissible,  where  there  were  circumstantial 
guarantees  of  trustworthiness  and  reliability 
surrounding  the  testimony  in  that  both  victim 
and  police  officer  testified  at  trial  and  were 
available  for  cross-examination  on  details  sur- 
rounding the  pretrial  identification  of  the  gun, 
and  where  police  officer's  testimony  merely 
corroborated  evidence  already  adduced  from 
the  victim  by  the  prosecutor.  D.C.  Code  1981, 
§§  22-501,  22-3202.  Harley  v.  United  States, 
471  A.2d  1013,  1984  D.C.  App.  LEXIS  307 
(1984). 

—  Expert  testimony,  admissibility  of  evi- 
dence. 

Probative  value  of  doctor's  testimony  regard- 
ing victim's  injuries  and  treatment  to  prove 


intent  to  kill,  as  essential  element  of  assault 
with  intent  to  kill  while  armed,  outweighed  any 
prejudicial  effect,  where  doctor  used  medical 
terminology  and  his  testimony  did  not  have 
emotional  impact  of  bloody  photograph.  D.C. 
Code  1981,  §§  22-501,  22-3202.  Gethers  v 
United  States,  684  A.2d  1266,  1996  D.C.  App. 
LEXIS  226  (1996),  writ  of  certiorari  denied  by 
520  U.S.  1180,  117  S.  Ct.  1458,  137  L.  Ed.  2d 
562,  1997  U.S.  LEXIS  2437,  65  U.S.L.W.  3693 
(1997). 

—  Identity  of  persons  or  things,  admissi- 
bility of  evidence. 

Ruling,  in  prosecution  for  assault  with  intent 
to  commit  carnal  knowledge,  that  two  imper- 
missible identifications  of  defendant  by  com- 
plainant did  not  preclude  complainant  from 
making  independent  in-court  identification 
based  upon  her  observation  of  attacker  at  time 
of  assault,  was  not  error  where  complainant 
was  in  close  proximity  to  attacker  for  about  15 
minutes  on  public  street  in  broad  daylight  and 
in  well-lighted  room  and  where  complainant 
gave  police  consistent  description  of  attacker 
and  had  not  waivered  in  her  identification  at 
any  stage  of  proceeding.  D.C.  Code  §  22-501. 
United  States  v.  Terry,  422  F.2d  704,  1970  U.S. 
App.  LEXIS  11218  (C.A.D.C.  1970). 

Assault  victim's  identification  of  defendant 
was  reliable,  though  the  police  showed  victim 
only  two  photographs  and  victim  was  told  who 
the  photographs  were  of,  where  victim  had 
known  defendant  since  they  were  12  or  13 
years  old  and  they  had  grown  up  in  the  same 
apartment  complex,  on  the  night  of  the  crime 
defendant  had  acknowledged  victim  and  had 
mentioned  to  his  companion  that  she  was  the 
sister  of  his  friend,  and  victim  made  in-court 
identification  without  hesitation  or  doubt.  West 
V.  United  States,  866  A.2d  74,  2005  D.C.  App. 
LEXIS  9  (2005). 

Evidence  that  assault  victim  had,  on  two 
prior  occasions,  seen  defendant  in  possession  of 
.32  caliber  chrome-colored  automatic  pistol 
with  black  or  brown  handle  was  sufficiently 
linked  to  both  defendant  and  the  crimes 
charged  to  be  admissible  in  prosecution  for 
second-degree  murder  while  armed  and  assault 
with  intent  to  kill  while  armed,  though  no 
murder  weapon  was  recovered  and  the 
sightings  occurred  as  much  as  11  months  before 
the  murder  and  assault;  testimony  established 
that  bullets  used  to  kill  murder  victim  came 
from  .32  caliber  semi-automatic  pistol,  other 
evidence  established  that  .32  caliber  bullets 
and  shell  casings  were  recovered  from  areas 
where  both  murder  victim  and  assault  victim 
were  shot,  holster  and  box  of  .32  caliber  ammu- 
nition of  same  make  as  shell  casings  were 
discovered  in  bedroom  used  mainly  by  defen- 
dant, and  witness  testified  that  the  day  after 
the  shootings,  she  saw  a  silver  gun  hidden  in 
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the  basement  of  the  house  where  defendant 
Hved.  McConnaughey  v.  United  States,  804 
A.2d  334,  2002  D.C.  App.  LEXIS  436  (2002). 

—  Nature  and  source  of  evidence,  admis- 

sibility of  evidence. 

Trial  court's  error,  in  allowing  jury  to  view 
defendant's  car  during  deliberations  of  assault 
prosecution,  was  not  harmless;  since  it  was 
undisputed  that  a  shooting  originated  from 
defendant's  car,  it  was  logical  to  infer  that  the 
jury  was  still  questioning  whether  someone 
else  could  have  actually  fired  the  shots  from  the 
backseat,  and  although  deadlocked  before  view- 
ing the  car,  jury  was  able  to  reach  a  verdict 
rather  quickly  after  the  viewing.  Barron  v. 
United  States,  818  A.2d  987,  2003  D.C.  App. 
LEXIS  141  (2003). 

Witness'  testimony  that  she  overheard  some- 
one tell  defendant  that  he  had  just  shot  victims 
was  at  least  conditionally  relevant  when  first 
proffered  in  assault  prosecution,  and  was  im- 
properly excluded  on  competency  grounds  due 
to  witness'  inability  to  identify  speaker;  wit- 
ness' description  of  what  speaker  said  was 
"connected  up,"  and  any  defect  based  on  lack  of 
competency  was  cured,  when  defendant  testi- 
fied that  he  was  present  and  identified  speaker. 
Ford  V  United  States,  616  A.2d  1245, 1992  D.C. 
App.  LEXIS  297  (1992). 

Defendant's  failure  to  object  to  trial  court's 
failure  to  strike,  sua  sponte,  government's  al- 
legedly self-vouching  statements  during  its 
cross-examination  of  defendant's  wife  about 
whether  law  enforcement,  during  its  investiga- 
tion, had  asked  her  whether  she  had  any  infor- 
mation that  would  help  defendant  rendered  the 
issue  subject  to  review  for  plain  error  on  ap- 
peal, in  prosecution  for  assault  with  intent  to 
kill  while  armed,  aggravated  assault  while 
armed,  possession  of  a  firearm  during  a  crime  of 
violence,  carrjdng  a  pistol  without  a  license, 
and  malicious  destruction  of  property.  Shelton 
V  United  States,  26  A.3d  216,  2009  D.C.  App. 
LEXIS  752  (2011). 

—  Other  offenses,  admissibility  of  evi- 
dence. 

Permitting  introduction  of  theft  conviction 
and  attempted  larceny  by  trick  conviction  as  to 
defendant  who  had  been  convicted  on  some  7 
prior  occasions  and  permitting  introduction  of 
evidence  of  narcotics  conviction  as  to  defendant 
who  acknowledged  some  17  earlier  convictions 
was  not  error  in  prosecution  in  which  both 
defendants  elected  not  to  testify.  D.C.  Code 
§  22-501;  Fed.Rules  Crim.Proc.  rules  30,  52(a), 
18  U.S.C.  Payne  v  United  States,  392  F.2d  820, 
1968  U.S.  App.  LEXIS  7867  (C.A.D.C.  1968). 

That  defendant  attempted  to  obtain  a  deal 
that  would  dismiss  charge  of  assault  with  in- 
tent to  kill  while  armed,  for  which  he  was 
represented  by  counsel,  in  exchange  for  aiding 


police  in  murder  investigation  did  not  create  an 
exception  to  rule  that  right  to  counsel  attached 
upon  commencement  of  prosecution,  and  thus, 
interrogation  regarding  the  murder  was  not 
precluded  on  Sixth  Amendment  grounds, 
though  defendant  was  charged  with  the  murder 
after  the  interrogation,  where  there  was  no 
known  relationship  between  the  assault  and 
the  murder  at  the  time  of  questioning.  Sweet  v. 
United  States,  756  A.2d  366,  2000  D.C.  App. 
LEXIS  118  (2000). 

Witness's  reference  to  prior  drug  dealings 
with  defendant  was  admissible  to  show  defen- 
dant's motive  for  committing  the  crimes,  his 
intent  in  entering  house,  and  his  knowledge  of 
where  to  find  the  hidden  safe,  in  prosecution 
arising  from  double  murder  during  a  residen- 
tial robbery.  D.C.  Code  1981,  §§  22-105(a),  22- 
501,  22-1801(a),  22-2401,  22-2901,  22-3202. 
Dancy  v  United  States,  745  A.2d  259,  2000 
D.C.  App.  LEXIS  12  (2000). 

At  trial  for  second  incident  of  assault  with 
intent  to  commit  rape  and  second-degree  bur- 
glary, evidence  from  trial  of  first  incident  in- 
volving similar  crimes  against  another  victim 
was  relevant  on  the  issues  of  identity  and 
intent  and  was  not  precluded  by  prior  ruling 
severing  the  first  and  second  incidents  for  trial, 
since  trial  judge  demonstrated  an  appropriate 
and  continuing  concern  with  the  prejudicial 
impact  of  such  evidence  by  circumscribing  its 
introduction  and  use  by  way  of  stipulation. 
Moreno  v  United  States,  482  A.2d  1233,  1984 
D.C.  App.  LEXIS  494  (1984),  writ  of  certiorari 
denied  by  469  U.S.  1226,  105  S.  Ct.  1222,  84  L. 
Ed.  2d  362,  1985  U.S.  LEXIS  1093,  53  U.S.L.W. 
3599  (1985). 

Partial  acquittal  on  charges  of  assault  with 
intent  to  commit  rape  and  second-degree  bur- 
glary arising  from  first  incident  did  not  pre- 
clude the  admission  of  stipulated  proffer  of 
evidence  involving  such  incident  on  issue  of 
intent  at  subsequent  trial  on  same  charges 
involving  second  incident,  since  defendant  was 
found  to  have  possessed  a  general  criminal 
intent  respecting  the  first  incident  in  view  of 
his  convictions  on  lesser  included  offenses  of 
simple  assault  and  unlawful  entry,  and  no 
preclusive  effect  could  be  found  from  the  prior 
acquittal  in  view  of  such  convictions.  Moreno  v. 
United  States,  482  A.2d  1233,  1984  D.C.  App. 
LEXIS  494  (1984),  writ  of  certiorari  denied  by 
469  U.S.  1226,  105  S.  Ct.  1222,  84  L.  Ed.  2d 
362,  1985  U.S.  LEXIS  1093,  53  U.S.L.W.  3599 
(1985). 

In  prosecution  for  felony-murder,  second-de- 
gree murder,  assault  with  intent  to  commit 
rape,  and  first-degree  burglary,  trial  judge  did 
not  abuse  his  discretion  in  admitting  evidence 
of  defendant's  prior  conviction  for  assault  and 
robbery  where  there  were  significant  similari- 
ties in  modus  operandi  which  were  probative  of 
defendant's  identity  as  attacker  of  victim, 
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where  the  testimony  was  probative  of  defen-* 
dant's  motive  and  intent,  and  where  eight-year 
gap  between  the  two  incidents  did  not  so  reduce 
probity  of  the  evidence  that  it  should  have  been 
excluded.  D.C.  Code  §§  22-501,  22-1801(a),  22- 
2401,  22-2403.  Calaway  v.  United  States,  408 
A.2d  1220,  1979  D.C.  App.  LEXIS  492  (1979). 

—  Pre-trial  identification,  admissibility  of 

evidence. 

Where  defendant  had  been  lawfully  arrested 
for  assault  with  intent  to  commit  robbery  while 
armed  and  was  in  custody  or  on  bond,  no  court 
order  was  required  before  he  could  be  viewed  at 
lineup  by  victims  of  prior  robbery,  as  long  as 
presentment  before  magistrate  was  without 
undue  delay  and  presence  of  counsel  at  lineup 
was  assured.  Fed. Rules  Crim.Proc.  rule  5(a),  18 
U.S.C.;  U.S.  Const.  Amend.  4.  United  States  v. 
Anderson,  352  F.  Supp.  33,  1972  U.S.  Dist. 
LEXIS  12117  (1972),  affirmed  by  490  F.2d  785, 
160  U.S.  App.  D.C.  217,  1974  U.S.  App.  LEXIS 
10723  (1974). 

One-man  showup  held  shortly  after  commis- 
sion of  offense  was  not  unjustified  because 
assault  victim  sustained  head  injury,  where 
victim  was  alert  and  sitting  up  in  hospital  bed 
when  confronting  accused  shortly  after  attack. 
U.S.  Const.  Amend.  5;  D.C.  Code  §§  22-501, 
22-502,  22-3202.  Washington  v.  United  States, 
334  A.2d  185,  1975  D.C.  App.  LEXIS  338 
(1975). 

—  Relevancy. 

Admission  of  audio  recording  of  assault  vic- 
tim's grand  jury  testimony  to  impeach  the  vic- 
tim, with  redactions  only  of  objectionable  ma- 
terial and  prior  consistent  statements,  was  not 
an  abuse  of  discretion  in  prosecution  for  assault 
with  intent  to  kill  while  armed;  playing  the 
tape  line-by-line  would  have  been  difficult  tech- 
nically, victim  was  unable  to  read  the  transcript 
and  refused  to  listen  to  the  recording,  and  his 
claim  that  he  had  been  "forced"  to  give  the 
grand  jury  testimony  made  the  context  of  the 
prior  inconsistent  statements  relevant. 
McConnaughey  v.  United  States,  804  A.2d  334, 
2002  D.C.  App.  LEXIS  436  (2002). 

Trial  court  abused  its  discretion  in  allowing 
excessive  evidence  and  argument  pertaining  to 
defendants'  homosexual  relationship  and  one 
defendant's  effeminate  characteristics;  al- 
though defendant's  feminine  manner  of  walk- 
ing after  assault  was  relevant  to  identity  and 
testimony  that  defendants  lived  together  was 
relevant  to  issue  of  aiding  and  abetting,  re- 
mainder of  such  evidence,  which  included  37 
references  elicited  from  eyewitnesses  and  31 
references  in  government's  closing  and  rebuttal 
arguments,  was  prosecutorial  overkill  and 
plainly  prejudicial.  Jones  v.  United  States,  625 
A.2d  281,  1993  D.C.  App.  LEXIS  121  (1993). 

—  Res  gestae,  admissibility  of  evidence. 

The  fact  that  statements  by  child  assault 


victim  were  made  in  response  to  an  inquiry  by 
her  mother  was  not  decisive  of  the  question  of 
spontaneity,  in  determining  admissibility  of 
testimony  with  respect  thereto,  although  that 
fact  was  entitled  to  consideration.  Beausoliel  v. 
U.S.,  107  F2d  292,  1939  U.S.  App.  LEXIS  2731 
(1939). 

In  prosecution  for  assault  of  6-year-old  child 
by  taxicab  driver,  testimony  of  mother  that, 
upon  meeting  child  a  few  minutes  after  her 
arrival  at  department  store  and  noticing  a 
peculiar  expression  on  her  face,  the  child  in 
response  to  questioning  told  mother  what  had 
happened  in  the  taxicab  was  admissible  as  a 
"spontaneous  utterance."  Beausoliel  v.  U.S., 
107  F.2d  292,  1939  U.S.  App.  LEXIS  2731 
(1939). 

In  prosecution  of  defendant  for  his  alleged 
assault  with  attempt  to  commit  rape  against 
second  victim,  statement  by  first  victim  imme- 
diately following  her  assault  to  the  effect  that  a 
man  had  tried  to  rape  her  was  admissible  as  an 
excited  utterance;  fact  that  trial  judge  at  trial 
involving  first  victim  had  ordered  the  state- 
ment sanitized  to  exclude  the  word  "rape"  was 
irrelevant.  Moreno  v.  United  States,  482  A.2d 
1233,  1984  D.C.  App.  LEXIS  494  (1984),  writ  of 
certiorari  denied  by  469  U.S.  1226,  105  S.  Ct. 
1222,  84  L.  Ed.  2d  362,  1985  U.S.  LEXIS  1093, 
53  U.S.L.W.  3599  (1985). 

Testimony  of  three  government  witnesses  as 
to  statements  made  by  four-year-old  victim 
were  not  admissible  spontaneous  utterances 
where  victim  was  not  disturbed,  distraught,  in 
shock  or  still  in  the  throes  of  traumatic  episode 
at  time  she  made  statements,  declarations 
were  not  made  within  reasonably  short  period 
of  time,  and  totality  of  circumstances  surround- 
ing declarations  did  not  support  finding  of  spon- 
taneity and  sincerity,  and  since  hearsay  state- 
ments made  by  victim  were  the  only  direct 
evidence  which  identified  defendant  as  assail- 
ant, their  admission  was  reversible  error.  D.C. 
Code  1981,  §  22-501.  Alston  v.  United  States, 
462  A.2d  1122,  1983  D.C.  App.  LEXIS  389 
(1983). 

Where,  of  conversations  including  earliest 
which  took  place  next  day  after  assault  and 
others  taking  place  after  lapse  of  10  and  12 
days  in  response  to  questioning,  none  took 
place  while  child  was  still  in  throes  of  trau- 
matic episode  following  sex  offense,  statements 
were  hearsay  and  not  admissible  under  spon- 
taneous utterance  exception  for  truth  of  at- 
tempted rape  itself,  but  were  admissible  under 
"complaint  of  rape"  doctrine,  not  for  truth  of 
matter  asserted  but  for  fact  that  statement  was 
made.  D.C.  Code  1973,  §  22-501.  Fitzgerald  v. 
United  States,  443  A.2d  1295,  1982  D.C.  App. 
LEXIS  313  (1982). 

Declaration  of  complaint  by  sex  crime  victim, 
made  shortly  after  commission  of  crime,  is 
generally  admissible  either  as  spontaneous  ut- 
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terance  or  as  complaint  of  rape,  but  declaration 
even  if  admitted  remains  hearsay  and  thus  only 
bare  fact  of  complaint  can  be  introduced,  and 
only  for  purposes  of  corroboration,  i.e.,  after 
report  was  made,  and  not  for  truth  of  matter 
asserted  therein.  D.C.  Code  §§  22-501,  22- 
2801,  22-3501,  22-3501(a,  b).  Fitzgerald  v. 
United  States,  412  A.2d  1,  1980  D.C.  App. 
LEXIS  226  (1980). 

If  promptness  of  report  of  sex  crime  made  by 
victim,  and  circumstance  of  spontaneity,  tend  to 
preclude  fabrication,  testimony  falls  under 
"spontaneous  utterance"  hearsay  exception,  but 
if  declaration  loses  character  of  spontaneous 
utterance  and  becomes  calm  narrative  of  past 
event,  it  will  be  inadmissible  under  such  excep- 
tion, and  trial  judge  has  discretion  to  decide 
when  statement  about  sex  crime  is  spontane- 
ous utterance.  D.C.  Code  §§  22-501,  22-2801, 
22-3501,  22-3501(a,  b).  Fitzgerald  v.  United 
States,  412  A.2d  1,  1980  D.C.  App.  LEXIS  226 
(1980). 

In  determining  whether  declaration  loses 
character  of  spontaneous  utterance  and  be- 
comes calm  narrative  of  past  event,  and  thus 
inadmissible,  time  elapsing  between  crime  and 
report  is  not  absolutely  controlling  but  is  of 
great  significance.  D.C.  Code  §§  22-501,  22- 
2801,  22-3501,  22-3501(a,  b).  Fitzgerald  v. 
United  States,  412  A.2d  1,  1980  D.C.  App. 
LEXIS  226  (1980). 

Where,  of  conversations  including  earliest 
which  took  place  next  day  after  assault  and 
others  taking  place  after  lapse  of  10  and  12 
days  in  response  to  questioning,  none  took 
place  while  child  was  still  in  throes  of  trau- 
matic episode  following  sex  offense,  statements 
were  hearsay  and  not  admissible  under  spon- 
taneous utterance  exception  for  truth  of  at- 
tempted rape  itself,  but  were  admissible  under 
"complaint  of  rape"  doctrine,  not  for  truth  of 
matter  asserted  but  for  fact  that  statement  was 
made.  D.C.  Code  §§  22-501,  22-2801,  22-3501, 
22-3501(a,  b).  Fitzgerald  v.  United  States,  412 
A.2d  1,  1980  D.C.  App.  LEXIS  226  (1980). 

Arguments  and  conduct  of  counseL 

Prosecutor's  argument  in  closing,  that  victim 
disavowed  his  grand  jury  testimony  at  trial 
because  he  had  to  sit  "not  very  far  away"  from 
men  who  shot  him,  was  not  an  improper  com- 
ment on  fear  of  a  witness  in  prosecution  for 
assault  with  intent  to  kill  while  armed 
(AWIKWA);  prosecutor  did  not  say  that  victim 
was  afraid  of  defendants,  and  prosecutor  pre- 
sented explanation  of  why  victim  changed  his 
story  by  noting  that  defendants  were  not  pres- 
ent at  grand  jury  and  were  present  at  trial. 
Appleton  V.  United  States,  983  A.2d  970,  2009 
D.C.  App.  LEXIS  595  (2009). 

Prosecutor's  reference  to  government  wit- 
nesses by  their  first  names  did  not  mandate 
reversal  in  prosecution  for  assault  with  the 


intent  to  commit  robbery;  impropriety  was  min- 
imal, comments  were  in  no  way  related  to  issue 
of  guilt,  and  trial  judge  quickly  chastised  pros- 
ecutor, and  there  is  no  doubt  that  government 
presented  compelling  evidence  of  guilt  to  jury. 
Abdus-Price  v.  United  States,  873  A.2d  326, 
2005  D.C.  App.  LEXIS  204  (2005). 

Prosecutor  who  failed  to  disclose  witness' 
photographic  identification  of  defendant  de- 
spite trial  court's  order  to  disclose  all  identifi- 
cations to  defense  before  testimony  and  who 
could  have  informed  defendant  of  photographic 
identification  at  bench  conference  immediately 
preceding  testimony  of  witness  committed  mis- 
conduct in  prosecution  for  armed  robbery,  as- 
sault with  intent  to  commit  robbery  while 
armed,  assault  with  intent  to  kill  while  armed, 
assault  with  dangerous  weapon,  and  carrying 
pistol  without  license.  D.C.  Code  1981,§§  22- 
501,  22-502,  22-2901,  22-3202,  22-3204.  Arnold 
V.  United  States,  511  A.2d  399,  1986  D.C.  App. 
LEXIS  357  (1986). 

Prosecutor's  misconduct  which  consisted  of 
failure  to  disclose  witness'  photographic  identi- 
fication of  defendant  before  testimony  despite 
trial  court's  order  to  disclose  all  photographic 
identifications  to  defendant,  which  occurred 
after  another  witness'  identification  of  defen- 
dant's photograph,  and  which  occurred  in  trial 
with  weak  defense  to  robbery  charges  and  im- 
plausible explanation  by  defendant  for  posses- 
sion of  stolen  property  did  not  substantially 
prejudice  defendant  by  swaying  jury  verdict  in 
prosecution  for  armed  robbery,  assault  with 
intent  to  kill  and  commit  robbery  while  armed 
assault  with  dangerous  weapon,  and  carrying 
pistol  without  hcense.  D.C.  Code  1981,  §§  22- 
501,  22-502,  22-2901,  22-3202,  22-3204.  Arnold 
V.  United  States,  511  A.2d  399,  1986  D.C.  App. 
LEXIS  357  (1986). 

Prosecutor  who  called  victims  of  robbery  to 
testify  despite  knowledge  that  victims  poorly 
remembered  events,  who  wanted  jury  to  be  able 
to  hear  from  victims  named  in  indictment,  who 
wanted  to  prevent  adverse  inference  against 
government  that  could  result  from  absence  of 
victims'  testimony,  and  who  wanted  to  test 
witnesses'  ability  to  contribute  to  truth  did  not 
call  witnesses  for  improper  motives  and  did  not 
commit  misconduct  in  prosecution  for  armed 
robbery,  assault  with  intent  to  commit  robbery 
and  to  kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,§§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

Prosecutor's  closing  argument,  which  urged 
jurors  to  use  "knowledge  of  the  street"  to  eval- 
uate each  witness'  testimony  and  which  stated 
that  two  victims  for  reasons  of  their  own  re- 
peatedly testified  as  to  inability  to  recall 
events,  created  ambiguity  whether  prosecutor 
intended  to  remind  jurors  to  use  common  sense 
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or  whether  prosecutor  was  arguing  facts  not  in 
evidence  and  suggesting  that  victims  suffered 
false  loss  of  memory,  did  not  clearly  demon- 
strate prosecutor's  intent  to  argue  worst  possi- 
ble meaning,  and,  therefore,  was  not  miscon- 
duct in  prosecution  for  armed  robbery,  assault 
with  intent  to  commit  robbery  and  to  kill  while 
armed,  assault  with  dangerous  weapon,  and 
carrying  pistol  without  license.  D.C.  Code  1981, 
§§  22-501,  22-502,  22-2901,  22-3202,  22-3204. 
Arnold  v.  United  States,  511  A.2d  399,  1986 
D.C.  App.  LEXIS  357  (1986). 

Prosecutor  who  made  incomplete  missing 
witness  argument  after  objection  was  sus- 
tained to  claim  that  only  girl  friend  and  sister 
supported  defendant's  alibi  of  being  at  party 
with  several  other  people  acted  improperly  in 
prosecution  for  armed  robbery,  assault  with 
intent  to  commit  robbery  and  with  intent  to  kill 
while  armed,  assault  with  dangerous  weapon, 
and  carrying  pistol  without  license.  D.C.  Code 
1981,  §§  22-501,  22-502,  22-2901,  22-3202,  22- 
3204.  Arnold  v.  United  States,  511  A.2d  399, 
1986  D.C.  App.  LEXIS  357  (1986). 

Trial  court  did  not  err  in  refusing  to  give 
curative  instruction  after  prosecutor  suggested, 
in  closing  argument,  that  defendant  may  have 
carried  his  pistol  prior  to  the  incident  in  ques- 
tion with  intent  of  using  it  to  commit  a  crime 
since  that  statement  was  a  proper  rebuttal  to 
defense  counsel's  argument  that  defendant  had 
been  carrying  the  gun  to  defend  himself  and 
that  the  government  had  failed  to  show  any 
motive  for  the  shooting  and,  in  addition,  court 
subsequently  instructed  jury  that  arguments  of 
counsel  are  not  evidence.  D.C.  Code  §§  22-501, 
22-505,  22-3202,  22-3204.  Fletcher  v.  United 
States,  335  A.2d  248,  1975  D.C.  App.  LEXIS 
357  (1975). 

Comments  of  prosecutor  during  assault  trial 
to  the  effect,  inter  alia,  that  missing  witness 
was  too  scared  to  come  and  testify,  that  defen- 
dants were  killers  and  were  dressed  like  gang- 
sters, that  one  defendant  was  a  "young  buck," 
that  guilty  verdict  would  be  a  matter  of 
achievement  and  courage,  and  that  presump- 
tion of  innocence  might  not  apply  as  much  to 
defendants  as  it  might  to  others  in  less  serious 
cases  did  not  rise  to  the  level  of  substantial 
prejudice  necessary  for  reversal,  in  light  of  the 
strength  of  the  Government's  case  and  correct- 
ing instructions  by  the  trial  court.  D.C.  Code 
§§  22-501,  22-502,  22-3202,  22-3204.  Smith  v. 
United  States,  315  A.2d  163,  1974  D.C.  App. 
LEXIS  371  (1974),  writ  of  certiorari  denied  by 
419  U.S.  896,  95  S.  Ct.  174,  42  L.  Ed.  2d  139, 
1974  U.S.  LEXIS  2930  (1974). 

Conduct  of  judge. 

In  prosecution  for  assault  with  intent  to  kill 
while  armed  and  carr3ring  dangerous  weapon, 
court's  comment,  taken  in  context,  was  not 
objectionable  as  withdrawing  from  jury  any 


issue  affecting  determination  of  guilt  or  inno- 
cence. 18  U.S.C.  §  294(d);  D.C.  Code  §§  22-501, 
22-3202,  22-3204.  United  States  v.  Craven,  458 
F.2d  802,  1972  U.S.  App.  LEXIS  10987 
(C.A.D.C.  1972). 

The  trial  court's  act  of  sending  a  tape  re- 
corder to  the  deliberating  jury,  in  response  to 
jury's  note  stating  that  jurors  wanted  a  tape 
recorder  so  jurors  could  listen  again  to  audio 
recording  of  assault  victim's  prior  inconsistent 
statements  during  tape-recorded  grand  jury 
testimony,  was  not  a  "communication"  with  the 
jury,  for  purposes  of  defendant's  right  to  be 
informed  of  all  communications  with  jury. 
McConnaughey  v.  United  States,  804  A.2d  334, 
2002  D.C.  App.  LEXIS  436  (2002). 

Different  offenses  in  same  transaction. 

Repeated  acts  of  forced  sexual  intercourse,  if 
committed  in  a  single  course  of  conduct,  will  not 
be  converted  into  separate  rapes,  under  Double 
Jeopardy  Clause.  Sanchez-Rengifo  v.  United 
States,  815  A.2d  351,  2002  D.C.  App.  LEXIS 
799  (2002). 

Conviction  on  one  count  of  second-degree 
child  sexual  abuse  while  armed  and  three 
counts  of  first-degree  child  sexual  abuse  while 
armed  did  not  violate  Double  Jeopardy  Clause; 
sexual  assaults  took  two  hours,  and  involved 
various  specific  types  of  sexual  activity.  San- 
chez-Rengifo V.  United  States,  815  A.2d  351, 
2002  D.C.  App.  LEXIS  799  (2002). 

Juvenile  defendant's  participation  in  inci- 
dent in  which  pedestrian  was  surrounded  by 
group  of  young  men,  punched  in  face  and 
knocked  unconscious,  was  urinated  upon,  and 
had  his  pockets  searched  as  he  lay  on  street 
constituted  one  offense  of  assault  with  intent  to 
rob  rather  than  two  separate  offenses  of  simple 
assault  and  assault  with  intent  to  rob,  where 
these  events  occurred  in  rapid  succession, 
where  nature  of  defendant's  participation  re- 
mained the  same  during  this  time,  and  where 
all  of  the  offenders  in  the  group  were  acting 
pursuant  to  a  plan  to  beat  up  would-be  drug 
buyers;  thus,  two  separate  guilty  verdicts  based 
on  this  incident  were  redundant.  D.C.  Code 
1981,  §§  22-501,  22-504.  In  re  T.H.B.,  670  A.2d 
895,  1996  D.C.  App.  LEXIS  6  (1996). 

Defendant's  convictions  on  two  of  three  as- 
sault counts  were  improper,  because  his  alleged 
conduct,  although  directed  toward  three  per- 
sons, only  constituted  single  assaultive  act. 
D.C.  Code  1981,  §  22-501.  Clark  v.  United 
States,  639  A.2d  76,  1993  D.C.  App.  LEXIS  277 
(1993). 

Defendant  could  be  convicted  of  two  separate 
counts  of  robbery  where  defendant  pointed  pis- 
tol at  two  women  while  accomplices  removed 
cash  from  cash  boxes  on  counter  of  store,  even 
though  property  was  not  taken  from  person  of 
either  woman,  where  separate  acts  of  violence 
were  required  to  prevent  women  from  retaining 
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control  of  property  for  which  they  were  respon- 
sible. D.C.  Code  1981,  §§  22-501,  22-2901,  22- 
3202.  Davis  v.  United  States,  498  A.2d  242, 
1985  D.C.  App.  LEXIS  490  (1985). 

Discovery. 

Late  disclosure  of  assault  victim's  statement 
to  police  that  shooter  had  worn  a  mask  was  not 
prejudicial  to  defendant's  right  to  impeach  vic- 
tim or  officer  to  whom  statement  was  made, 
where  trial  court  allowed  defense  counsel  to 
cross-examine  both  victim  and  officer  outside 
presence  of  jury  and  determine  whether  he 
wished  to  recall  them  for  re-cross-examination, 
and  rather  than  recall  them  counsel  chose  to 
emphasize  in  closing  argument  negative  impli- 
cations of  discrepancy  between  officer's  testi- 
mony and  victim's  silence  on  the  stand  with 
respect  to  mask,  as  well  as  government's  sup- 
pression of  victim's  prior  statement.  Moore  v. 
United  States,  846  A.2d  302,  2004  D.C.  App. 
LEXIS  158  (2004). 

Government's  late  disclosure  of  assault  vic- 
tim's statement  to  police  that  shooter  had  worn 
a  mask  did  not  impermissibly  prejudice  defen- 
dant's trial  preparation,  opening  statement,  or 
choice  of  trial  strategy,  where  defendant  al- 
ready had  ample  incentive  to  search  for  eyewit- 
nesses casting  doubt  on  defendant's  identity  as 
shooter,  and  where  knowledge  of  statement  at 
issue  would  not  likely  have  affected  defendant's 
strategy  of  imputing  bias  to  government's  wit- 
nesses and  questioning  their  ability  to  observe 
shooting.  Moore  v.  United  States,  846  A.2d  302, 
2004  D.C.  App.  LEXIS  158  (2004). 

Brady  claim,  arising  from  government's  fail- 
ure during  pretrial  discovery  in  aggravated 
armed  assault  prosecution  to  disclose  victim's 
grand  jury  testimony  purportedly  showing  that 
victim  did  not  initially  identify  defendant  with 
certainty  and  that  police-sponsored  showup 
procedure  was  suggestive,  was  effectively  sub- 
sumed within  ineffective  assistance  claim, 
where  that  grand  jury  testimony  was  appar- 
ently turned  over  to  defense  counsel  at  time  of 
victim's  direct  examination  and  thus  was  dis- 
closed in  time  for  counsel  to  have  moved  for  a 
mistrial  or  for  suppression  of  victim's  identifi- 
cation testimony.  Perry  v.  United  States,  812 
A.2d  924,  2002  D.C.  App.  LEXIS  741  (2002). 

No  due  process  violation  occurred  under 
Brady,  in  prosecution  for  assault  with  intent  to 
commit  first-degree  sexual  abuse  and  threaten- 
ing to  injure  a  person,  based  on  government's 
failure  to  disclose  records  of  alleged  victim's 
treatment  for  depression  following  charged  in- 
cident, where  records  in  question  were  not  in 
government's  possession  at  time  of  trial,  and 
there  was  no  indication  that  records  would 
have  been  material  for  Brady  purposes. 
Velasquez  v.  United  States,  801  A.2d  72,  2002 
D.C.  App.  LEXIS  314  (2002),  US  Supreme 
Court  certiorari  denied  by  537  U.S.  963,  123  S. 


Ct.  396,  154  L.  Ed.  2d  319,  2002  U.S.  LEXIS 
7514,  71  U.S.L.W.  3265  (2002). 

Where  prosecutor  informally  produced 
Jencks  Act  materials  prior  to  trial  without 
comment  in  prosecution  for  assault  with  intent 
to  commit  robbery,  he  implied  that  he  turned 
over  complete  grand  jury  testimony  of  officer; 
prosecutor,  by  failing  to  explicitly  reserve  right 
to  submit  to  the  court  such  officer's  testimony, 
which  was  not  produced  and  in  which  officer 
referred  to  accused's  statement  that  he  was 
"con  man"  and  had  tried  to  "con"  victim,  acted 
unfairly  by  thereby  preventing  judicial  deter- 
mination of  any  right  accused  may  have  had  to 
see  undisclosed  testimony  before  he  took  the 
stand.  18  U.S.C.  §§  3500,  3500(b,  c);  D.C.  Code 
§  22-501.  Rosser  v.  United  States,  381  A.2d 
598,  1977  D.C.  App.  LEXIS  292  (1977). 

In  proceeding  in  which  accused  was  convicted 
of  assault  with  intent  to  commit  robbery  and  in 
which  officer's  grand  jury  testimony  referring 
to  accused's  statement  that  he  was  "con  man" 
and  had  tried  to  "con"  victim  was  admitted  to 
impeach  accused,  prosecutor's  incorrect  repre- 
sentation that  accused's  only  statements  had 
been  oral  and  exculpatory,  coupled  with  prose- 
cutor's implied  delivery  of  officer's  complete 
grand  jury  testimony  as  part  of  informal  pre- 
trial surrender  of  "Jencks  material"  when  in 
fact  officer's  testimony  in  regard  to  the  "con 
man"  statement  had  not  been  disclosed  was 
prejudicial  error.  D.C.  Code  §  22-501;  D.C. 
Code  SCR,  Criminal  Rule  16(a)(1);  18  U.S.C. 
§§  3500,  3500(b,  c).  Rosser  v.  United  States, 
381  A.2d  598,  1977  D.C.  App.  LEXIS  292 
(1977). 

Where  prosecutor,  in  responding  to  court's 
inquiry,  at  status  hearing,  as  to  whether  ac- 
cused, who  was  charged  with  assault  with  in- 
tent to  commit  robbery,  had  made  any  state- 
ments, incorrectly  indicated  that  his  only 
statements  had  been  oral  and  exculpatory 
when  in  fact  officer's  grand  jury  testimony 
referred  to  accused's  statement  that  he  was 
"con  man"  and  had  tried  to  "con"  victim,  accused 
did  not  have  obligation  to  request  disclosure  of 
accused's  recorded  statements,  but,  rather, 
Government  had  burden  of  correcting  defense 
counsel's  understanding  that  all  such  state- 
ments had  been  oral  and  exculpatory.  D.C. 
Code  SCR,  Criminal  Rules  16(a)(1),  (g);  D.C. 
Code  §  22-501.  Rosser  v.  United  States,  381 
A.2d  598,  1977  D.C.  App.  LEXIS  292  (1977). 

Where,  in  prosecution  for  sodomy  and  assault 
with  intent  to  commit  rape,  inconsistencies  in 
identification  testimony  of  government  wit- 
nesses were  trivial,  were  fully  explored,  and 
stood  dwarfed  beside  positive  and  detailed 
identification  testimony,  detective's  missing  no- 
tations, which  were  made  during  initial  inter- 
view of  complainant  and  others  and  which 
assertedly  would  have  substantiated  the  al- 
leged inconsistencies,  did  not  rise  to  level  of 


29 


§  22-401 


Criminal  Offenses  and  Penalties 


materiality  contemplated  by  United  States  Su- 
preme Court  decision  that  suppression  of  evi- 
dence favorable  to  accused  denies  due  process  if 
it  is  material  to  guilt  or  punishment.  D.C.  Code 
§§  22-501,  22-3502.  March  v.  United  States, 
362  A.2d  691,  1976  D.C.  App.  LEXIS  324 
(1976). 

In  proceeding  in  which  accused  was  convicted 
of  sodomy  and  assault  with  intent  to  commit 
rape  and  in  which  complainant  gave  positive 
identification  of  accused,  failure  to  produce 
photographs,  which  were  shown  to  other  wit- 
nesses during  initial  investigation  and  were 
abandoned  following  unrelated  apprehension  of 
accused,  did  not  deny  due  process,  notwith- 
standing contention  that  photographs  of  per- 
son, whom  such  other  witnesses  identified  as 
having  similarity  to  perpetrator  of  offenses, 
may  have  revealed  image  so  dissimilar  to  ac- 
cused as  to  discredit  such  witnesses'  identifica- 
tion testimony  D.C.  Code§§  22-501,  22-3502. 
March  v.  United  States,  362  A.2d  691,  1976 
D.C.  App.  LEXIS  324  (1976). 

In  prosecution  for  sodomy  and  assault  with 
intent  to  commit  rape,  detective's  notations, 
which  were  made  during  initial  interviews  of 
complainant  and  others  and  assertedly  con- 
sisted of  words  "Negro  male,  16-25  years  of  age. 
Slim  build,  5'8"  to  5'9".  Black  leather  three- 
quarter  length  jacket  and  dark  trousers,"  were 
not  a  "substantially  verbatim  recital"  of  a  wit- 
ness' statement  within  meaning  of  Jencks  Act 
provision  that  term  "statement"  means  "a 
stenographic,  mechanical,  electrical,  or  other 
recording,  or  transcription  thereof,  which  is  a 
substantially  verbatim  recital  of  an  oral  state- 
ment. .  .."  18  U.S.C.  §  3500(e);  D.C.  Code 
§§  22-501,  22-3502.  March  v.  United  States, 
362  A.2d  691,  1976  D.C.  App.  LEXIS  324 
(1976). 

Any  error  in  trial  court's  decision  to  prevent 
defense  counsel  from  arguing  to  jury  that  gov- 
ernment's failure  to  disclose  exculpatory  evi- 
dence until  eve  of  second  trial  could  support 
inference  that  government,  during  defendant's 
first  trial,  was  concerned  that  exculpatory  evi- 
dence seriously  undermined  its  case  was  harm- 
less, in  prosecution  for  assault  with  intent  to 
kill  while  armed  and  other  crimes;  jury  in 
second  trial  was  presented  with  exculpatory 
evidence  that  victim  had  not  initially  identified 
defendant  while  hospitalized,  jury  rejected  ev- 
idence as  not  dispositive  on  issue  of  identifica- 
tion, and  witness,  who  knew  defendant,  saw 
shooting  and  identified  defendant  as  shooter. 
Shelton  v.  United  States,  26  A.3d  216,  2009 
D.C.  App.  LEXIS  752  (2011). 

Double  jeopardy. 

Prosecution  of  defendant  for  violation  of  civil 
protection  order  by  assaulting  his  wife  did  not 
preclude  subsequent  prosecution  for  assault 
with  intent  to  kill,  as  that  offense  required 


proof  of  the  specific  intent  to  kill  which  simple 
assault  did  not  require  and  the  contempt  of- 
fense required  proof  of  knowledge  of  the  civil 
protection  order  which  the  assault  with  intent 
to  kill  offense  did  not  require.  (Per  Justice 
Scalia  with  one  Justice  concurring  and  three 
Justices  concurring  in  the  judgment.)  U.S.C. 
Const.Amend.  5;  D.C.  Code  1981,  §  22-501. 
U.S.  V.  Dixon,  113  S.Ct.  2849,  1993  U.S.  LEXIS 
4405  (U.S.Dist.Col.  1993). 

Defendant  could  not  be  convicted  for  both 
assault  with  intent  to  kill  while  armed  and 
aggravated  assault  while  armed,  under  District 
of  Columbia  statutes,  consistent  with  Double 
Jeopardy  Clause,  even  though  each  statute 
contained  elements  other  statute  did  not;  both 
statutes  were  part  of  common  statutory 
scheme,  and  Congress  did  not  intend  double 
penalty  for  single  assaultive  act.  D.C.  Code 
1981,  §§  22-501,  22-504.1.  United  States  v. 
McLaughhn,  164  F.3d  1,  1998  U.S.  App.  LEXIS 
31488  (C.A.D.C.  1998),  writ  of  certiorari  denied 
by  526  U.S.  1079,  119  S.  Ct.  1485,  143  L.  Ed.  2d 
567,  1999  U.S.  LEXIS  2792,  67  U.S.L.W.  3642 
(1999). 

Conviction  under  federal  statute  criminaliz- 
ing retaliation  against  witnesses,  victims  and 
informants,  and  District  of  Columbia  statute 
criminalizing  assault  with  intent  to  kill  while 
armed,  did  not  violate  Double  Jeopardy  Clause; 
retaliation  provision  required  intent  to  retali- 
ate, not  present  in  assault  with  intent  provi- 
sion, while  assault  provision  required  proof  of 
intent  to  kill  and  that  offender  was  armed,  not 
required  for  retaliation  conviction,  and  there 
was  no  indication  that  Congress  intended  both 
provisions  to  apply.  U.S.  Const.Amend.  5;  18 
U.S.C.  §  1513(b);  D.C.  Code  1981,  §§  22-501, 
22-3202.  United  States  v.  McLaughlin,  164  F.3d 
1,  1998  U.S.  App.  LEXIS  31488  (C.A.D.C. 
1998),  writ  of  certiorari  denied  by  526  U.S. 
1079,  119  S.  Ct.  1485,  143  L.  Ed.  2d  567,  1999 
U.S.  LEXIS  2792,  67  U.S.L.W.  3642  (1999). 

Defendant's  convictions  for  aggravated  as- 
sault while  armed  (AAWA)  and  assault  with 
intent  to  kill  while  armed  (AWIKWA),  arising 
from  shooting  of  occupant  of  vehicle,  did  not 
merge  under  Blockburger  test  prohibiting  du- 
plicative prosecution  for  same  offense  pursuant 
to  double  jeopardy  principles,  where  elements 
of  proof  and  underlying  facts  were  not  the  same 
for  AAWA  and  AWIKWA.  U.S.  Const.Amend.  5; 
D.C.  Code  1981,  §§  22-501,  22-504.1,  22-3202. 
Nixon  V.  United  States,  730  A.2d  145,  1999  D.C. 
App.  LEXIS  88  (1999),  writ  of  certiorari  denied 
by  528  U.S.  899,  120  S.  Ct.  233,  145  L.  Ed.  2d 
196,  1999  U.S.  LEXIS  6211,  68  U.S.L.W.  3230 
(1999). 

Double  jeopardy  did  not  bar  subsequent  pros- 
ecution for  second-degree  murder  of  defendant 
who  had  been  acquitted  of  assault  with  intent 
to  kill  while  armed  arising  from  same  incident 
and  involving  same  victim,  where  victim  had 
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not  died  at  time  defendant  was  prosecuted  for 
assault,  and  jury  at  first  trial  was  not  presented 
with  question  of  malice.  D.C.  Code  1981,  §§  22- 
501,  22-502,  22-2403,  22-3202;  U.S. 
Const.Amend.  5.  United  States  v.  Jackson,  528 
A.2d  1211,  1987  D.C.  App.  LEXIS  388  (1987). 

Offenses  of  assault  with  intent  to  kill  and 
malicious  disfigurement  are  governed  by  sepa- 
rate statutes  and  each  statutory  provision  re- 
quires proof  of  element  which  other  does  not. 
D.C.  Code  1981,  §§  22-501,  22-506,  22-3202. 
United  States  v.  Jackson,  528  A.2d  1211,  1987 
D.C.  App.  LEXIS  388  (1987). 

Trial  court's  imposition  of  two  separate  and 
concurrent  sentences  for  defendant's  conviction 
of  assault  with  intent  to  commit  rape  and 
conviction  of  assault  with  intent  to  commit 
sodomy  did  not  violate  double  jeopardy  clause, 
even  though  assaults  were  committed  against 
one  complainant  within  short  period  of  time 
and  in  confined  area,  where  first  assault  ended 
when  attempt  at  forced  sodomy  failed  and  as- 
sault with  intent  to  commit  rape  was  result  of 
fresh  impulse.  D.C.  Code  1981,  §§  22-501,  22- 
503,  22-3502;  U.S.  Const.Amend.  5.  Robinson  v. 
United  States,  501  A.2d  1273,  1985  D.C.  App. 
LEXIS  538  (1985). 

Shooting  of  victim  following  attempted  rob- 
bery of  victim  invaded  separate  interest  and 
therefore  was  separate  offense,  and  thus,  impo- 
sition of  consecutive  sentences  for  convictions 
of  assault  with  intent  to  commit  robbery  while 
armed  and  assault  with  dangerous  weapon  was 
permissible  under  double  jeopardy  clause.  D.C. 
Code  1981,  §§  22-501,  22-502,  22-3202,  23-112; 
U.S.  Const.Amend.  5.  Owens  v.  United  States, 
497  A.2d  1086,  1985  D.C.  App.  LEXIS  477 
(1985),  writ  of  certiorari  denied  by  474  U.S. 
1085,  106  S.  Ct.  861,  88  L.  Ed.  2d  900,  1986 
U.S.  LEXIS  1161,  54  U.S.L.W.  3484  (1986). 

Double  jeopardy  clause  does  not  insulate  de- 
fendant from  standing  trial  again  after  he  has 
successfully  invoked  statutory  right  of  appeal 
to  upset  his  first  conviction,  on  any  ground 
other  than  insufficiency  of  evidence  to  support 
the  verdict,  and  criminal  defendant  who  was 
successful  in  having  his  conviction  set  aside  on 
grounds  of  trial  error,  though  he  had  served 
sentence  imposed,  was  not  placed  in  double 
jeopardy  by  second  trial  on  same  indictment. 
U.S.  Const.Amends.  5,  6;  D.C.  Code  1981, 
§§  14-305,  22-104,  22-104(a),  22-501,  22- 
3202(a)(2),  22-3203(a)(2),  22-3501(a,  b),  23- 
1322(a)(l,  2),  23-1331(3)(D),  (4),  24-203(b). 
Fitzgerald  v.  United  States,  472  A.2d  52,  1984 
D.C.  App.  LEXIS  314  (1984). 

Where  counts  of  original  indictment  on  which 
defendant  was  convicted  failed  properly  to 
charge  offense  of  assault  with  intent  to  commit 
forcible  rape,  right  to  be  free  of  double  jeopardy 
did  not  bar  retrial  on  new  indictment  properly 
charging  such  offense.  D.C.  Code  §§  22-501, 
22-2801;  U.S.  Const.  Amend.  5.  Hutchinson  v. 


United  States,  339  A.2d  381,  1975  D.C.  App. 
LEXIS  401  (1975). 

Examination  of  witnesses. 

—  Competency,  examination  of  witnesses. 

Trial  court,  which  denied  a  defense  motion 
during  trial  to  have  key  prosecution  witness, 
who  was  a  chronic  alcoholic,  subjected  to  a 
psychiatric  examination  with  respect  to  his 
competency,  did  not  abuse  its  discretion  in 
refusing  to  treat  the  witness  as  a  person  of 
actual  or  potential  incompetency,  notwith- 
standing the  claims  of  defendants,  in  support  of 
their  motion,  that  the  testimony  given  by  the 
witness  was  highly  confusing  and  that  hospital 
records  indicated  he  had  a  clinical  history 
which  rendered  him  wholly  unreliable.  D.C. 
Code  §§  22-501,  22-2401,  22-2403,  22-2801,  22- 
3202.  United  States  v.  Heinlein,  490  F.2d  725, 
1973  U.S.  App.  LEXIS  7581  (C.A.D.C.  1973). 

Refusal,  in  prosecution  for  assault  with  in- 
tent to  commit  first-degree  sexual  abuse  and 
threatening  to  injure  a  person,  to  allow  cross- 
examination  of  alleged  victim  concerning  men- 
tal breakdown  three  years  after  charged  inci- 
dent that  resulted  in  hospitalization  and 
treatment  with  psychotropic  medication  was 
not  abuse  of  discretion;  such  evidence  was  not 
relevant  to  alleged  victim's  perception  of  events 
at  time  of  assault,  there  was  no  evidence  she 
had  mental  illness  at  time  of  her  testimony  that 
would  have  affected  her  credibility,  and  she  was 
not  on  any  medication  at  time  of  trial. 
Velasquez  v.  United  States,  801  A.2d  72,  2002 
D.C.  App.  LEXIS  314  (2002),  US  Supreme 
Court  certiorari  denied  by  537  U.S.  963,  123  S. 
Ct.  396,  154  L.  Ed.  2d  319,  2002  U.S.  LEXIS 
7514,  71  U.S.L.W.  3265  (2002). 

Prosecutor  who  called  robbery  victims  to  tes- 
tify despite  victims'  expressed  inability  to  recall 
events  was  entitled  to  continue  questioning 
victims  in  order  to  probe  memory  and  test 
recollection  in  prosecution  for  armed  robbery, 
assault  with  intent  to  commit  robbery  and  to 
kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

—  Confrontation  rights,  examination  of 

witnesses. 

Defendant  failed  to  sufficiently  raise  at  as- 
sault trial,  and  thus  waived  consideration  on 
appeal,  issue  of  whether  defendant  had  a  con- 
frontation right  to  cross-examine  shooting  vic- 
tim as  to  involvement  of  prosecutor  in  one  of 
victim's  juvenile  cases;  defendant  did  not  raise 
the  issue  until  filing  memorandum  just  prior  to 
victim's  testimony,  and  defense  counsel  stated 
that  the  memorandum  was  being  filed  "just  for 
the  record"  and  failed  to  respond  to  trial  court's 
inquiry  whether  he  wished  to  raise  any  issues 
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orally  regarding  issue.  McClary  v.  United 
States,  3  A.3d  346,  2010  D.C.  App.  LEXIS  503 
(2010),  substituted  opinion  at  28  A.3d  502,  2010 
D.C.  App.  LEXIS  786  (D.C.  2010),  amended  by 
2011  D.C.  App.  LEXIS  506  (D.C.  Aug.  18,  2011). 

Defendant  sufficiently  raised  at  assault  trial, 
and  thus  did  not  waive  appellate  review  of 
issue  of  whether  defendant  had  a  confrontation 
right  to  cross-examine  shooting  victim  as  to 
victim's  probationary  status  at  time  of  shooting 
and  victim's  arrest  subsequent  to  shooting;  at 
pretrial  hearing,  defense  counsel  asked  trial 
court  to  consider  whether  victim  could  be  cross- 
examined  as  to  his  probationary  status  and 
significance  of  victim's  recent  arrest,  and  trial 
court  denied  defendant's  request  to  cross-exam- 
ine victim  about  his  juvenile  cases  and  denied 
defendant's  motion  for  reconsideration. 
McClary  v.  United  States,  3  A.3d  346,  2010  D.C. 
App.  LEXIS  503  (2010),  substituted  opinion  at 
28  A.3d  502,  2010  D.C.  App.  LEXIS  786  (D.C. 
2010),  amended  by  2011  D.C.  App.  LEXIS  506 
(D.C.  Aug.  18,  2011). 

Robbery  is  not  a  lesser  included  offense  of 
assault  with  intent  to  rob;  robbery  requires 
proof  of  a  fact  that  is  not  an  element  of  the  other 
offense,  namely,  a  taking  of  something  of  value 
from  someone  else's  possession.  Johnson  v. 
United  States,  812  A.2d  234,  2002  D.C.  App. 
LEXIS  721  (2002),  writ  of  certiorari  denied  by 
538  U.S.  1045,  123  S.  Ct.  2098,  155  L.  Ed.  2d 
1082,  2003  U.S.  LEXIS  3888,  71  U.S.L.W.  3722 
(2003). 

Restriction  on  cross-examination  of  alleged 
victim  in  prosecution  for  assault  with  intent  to 
commit  first-degree  sexual  abuse  and  threaten- 
ing to  injure  a  person,  barring  inquiry  into 
apparently  delusional  statements  by  alleged 
victim  to  her  doctors  three  years  after  charged 
incident  that  she  thought  her  pastor  and  his 
wife  were  trying  to  kill  her,  did  not  violate 
Confrontation  Clause  and  was  not  abuse  of 
discretion;  accusations  bore  little  relationship 
to  alleged  victim's  willingness  to  lie  under  oath, 
and  danger  of  unfair  prejudice  outweighed  pro- 
bative value.  Velasquez  v.  United  States,  801 
A.2d  72,  2002  D.C.  App.  LEXIS  314  (2002),  US 
Supreme  Court  certiorari  denied  by  537  U.S. 
963,  123  S.  Ct.  396,  154  L.  Ed.  2d  319,  2002 
U.S.  LEXIS  7514,  71  U.S.L.W.  3265  (2002). 

Prosecutor's  leading  questions  which  were 
asked  despite  victims'  inability  to  recall  events, 
but  which  did  not  constitute  only  direct  evi- 
dence against  defendant,  did  not  violate  defen- 
dant's Sixth  Amendment  right  to  confront  wit- 
nesses in  prosecution  for  armed  robbery, 
assault  with  intent  to  commit  robbery  and  to 
kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204;  U.S.  Const.Amends.  5,  6. 


Arnold  v.  United  States,  511  A.2d  399,  1986 
D.C.  App.  LEXIS  357  (1986). 

—  Credibility  and  impeachment,  examina- 

tion of  witnesses. 

Where  defendant  took  stand  and  admitted 
his  presence  at  scene  of  crime,  but  he  denied 
participation,  and  prosecutor  then  cross-exam- 
ined him  as  to  certain  admissions  he  purport- 
edly had  made  to  police  officer  at  receiving 
home  for  juveniles,  and  defendant  denied  mak- 
ing any  admissions,  and  government  on  rebut- 
tal called  police  officer  who  testified  as  to  al- 
leged admissions,  defense  objections  to  those 
parts  of  officer's  testimony  involving  indispens- 
able elements  of  crime  charged  should  have 
been  sustained.  D.C.  Code  1961,  §§  11-914, 
22-501.  Brown  v.  United  States,  338  F.2d  543, 
1964  U.S.  App.  LEXIS  4153  (C.A.D.C.  1964). 

Government  could  impeach  its  own  witness 
in  prosecution  for  assault  with  intent  to  kill 
while  armed  with  her  prior  inconsistent  grand 
jury  statements  identifying  defendant  as  as- 
sailant, as  it  had  been  taken  by  surprise  by 
witness'  recantation  of  her  previous  sworn  tes- 
timony. D.C.  Code  1981,  §§  22-501,  22-3202. 
Price  V.  United  States,  545  A.2d  1219,  1988 
D.C.  App.  LEXIS  106  (1988). 

Question  concerning  defendant's  prior  armed 
rape  conviction  asked  by  prosecutor  after  de- 
fendant denied  trying  to  rape  complainant  im- 
permissibly suggested  to  the  jury  that,  because 
defendant  had  been  convicted  of  rape  before,  he 
was  guilty  of  assault  with  intent  to  rape  charge, 
notwithstanding  the  prosecutor's  short  pause 
before  asking  the  question  and  trial  court's 
cautionary  instructions.  D.C.  Code  1981,  §  22- 
501.  Bailey  V.  United  States,  447  A.2d  779,  1982 
D.C.  App.  LEXIS  402  (1982). 

—  In  generaL 

Government  could  cross-examine  defendant 
charged  with  assault  with  a  dangerous  weapon 
about  defendant's  belief  that  victim  was  part  of 
a  continuing  conspiracy  against  him  and  that  it 
was  necessary  to  act  against  victim;  testimony 
bore  on  reasonableness  of  defendant's  appre- 
hension of  need  to  resort  to  self-defense  under 
circumstances  surrounding  incident.  D.C.  Code 
1981,  §  22-501.  Mathews  v.  United  States,  539 
A.2d  1092,  1988  D.C.  App.  LEXIS  27  (1988). 

Prosecutor  who  asked  detective  open-ended 
question  leading  to  testimony  as  to  identifica- 
tion made  by  witness  that  had  not  testified 
about  identification  and  whose  open-ended 
question  led  to  detective's  testimony  in  viola- 
tion of  court  order  was  not  sufficiently  cautious 
and  injected  error  into  trial  for  armed  robbery, 
assault  with  intent  to  commit  robbery  and  to 
kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,§§  22-501,  22-502,  22-2901, 
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22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

Prosecutor's  eight  leading  questions  which 
were  put  to  victims  despite  victims'  inability  to 
recall  events  of  robbery  were  improper  in  pros- 
ecution for  armed  robbery,  assault  with  intent 
to  commit  robbery  and  to  kill  while  armed, 
assault  with  dangerous  weapon,  and  carrying 
pistol  without  hcense.  D.C.  Code  1981, §§  22- 
501,  22-502,  22-2901,  22-3202,  22-3204.  Arnold 
V.  United  States,  511  A.2d  399,  1986  D.C.  App. 
LEXIS  357  (1986). 

Indictment  and  information. 

—  Assault  with  intent  to  kill,  indictment 
and  information. 

Under  Code,  §  803,  D.C.  Code  1929,  T.  6, 
§  26,  providing  that  every  person  convicted  of 
any  assault  with  intent  to  kill  or  to  commit 
robbery,  or  mingling  poison  with  food,  drink,  or 
medicine  with  intent  to  kill,  or  willfully  putting 
poison  in  a  well,  spring,  or  stream  of  water, 
shall  be  sentenced  to  imprisonment  for  not 
more  than  15  years,  an  indictment  for  an  as- 
sault with  intent  to  kill,  which  charges  the 
offense  in  the  words  of  the  statute,  is  sufficient 
without  setting  forth  the  means  or  instrument 
used  in  attempting  to  perpetrate  the  crime, 
unless  the  killing  was  attempted  by  poisoning, 
drowning,  etc.,  in  violation  of  the  statute,  in 
which  event  it  is  necessary  to  allege  the  means 
to  bring  the  offense  within  the  statutory  defini- 
tion. Coratola  v.  U.S.,  24  App.D.C.  229,  1904 
U.S.  App.  LEXIS  5321  (1904). 

Where  a  form  of  indictment  for  assault  with 
intent  to  kill  has  been  in  use  for  70  years,  and 
has  received  frequent  judicial  approval,  noth- 
ing short  of  an  apparent  danger  that  it  might 
operate  to  the  prejudice  of  the  accused  would 
justify  a  disturbance  of  the  settled  practice  in 
drafting  such  indictments.  Davis  v.  U.S.,  16 
App.D.C.  442,  1900  U.S.  App.  LEXIS  5310 
(1900). 

Though  the  offense  charged  in  an  indictment 
for  an  assault  with  intent  to  kill,  under 
Rev.St.D.C.  §§  1144,  1150,  is  not  a  felony,  but  a 
misdemeanor  only,  the  fact  that  the  indictment 
charges  the  accused  with  having  feloniously 
made  the  assault  will  not  vitiate  the  indict- 
ment. Davis  V.  U.S.,  16  App.D.C.  442,  1900  U.S. 
App.  LEXIS  5310  (1900). 

An  indictment  for  an  assault  with  intent  to 
kill,  under  Rev.St.D.C.  §§  1144,  1150,  is  not 
bad  because  it  fails  to  set  forth  the  means  or 
instrument  with  which  the  killing  was  at- 
tempted to  be  perpetrated;  the  means  employed 
in  the  attempt  to  kill  being  matter  of  proof. 
Davis  V.  U.S.,  16  App.D.C.  442,  1900  U.S.  App. 
LEXIS  5310  (1900). 

An  indictment,  under  the  penitentiary  act  for 
the  District  of  Columbia,  4  Stat.  448,  for  assault 
and  battery  with  intent  to  kill,  need  not  show 


that  the  crime  would  have  been  murder  had 
death  ensued.  U.S.  v.  Tharp,  28  F.Cas.  47,  1838 
U.S.  App.  LEXIS  423  (1838). 

An  indictment  under  the  penitentiary  act  for 
assault  and  battery  with  intent  to  kill  need  not 
aver  it  to  be  done  feloniously,  maliciously,  or 
with  malice  aforethought.  U.S.  v.  Lloyd,  26 
F.Cas.  987,  1834  U.S.  App.  LEXIS  269  (1834). 

An  indictment  under  the  penitentiary  act  for 
assault  and  battery  with  intent  to  kill  need  not 
aver  it  to  be  done  with  any  other  evil  intent 
than  the  intent  to  kill.  U.S.  v.  Lloyd,  26  F.Cas. 
987,  1834  U.S.  App.  LEXIS  269  (1834). 

An  indictment  under  the  penitentiary  act  for 
assault  and  battery  with  intent  to  kill  need  not 
aver  it  to  be  done  feloniously,  maliciously,  or 
with  malice  aforethought.  U.S.  v.  Lloyd,  26 
F.Cas.  987,  1834  U.S.  App.  LEXIS  269  (1834). 

It  is  only  necessary  to  describe  the  assault 
and  battery  as  at  common  law,  with  the  addi- 
tion of  the  words  charging  the  intent  to  kill  in 
the  terms  required  by  the  statute.  It  is  not 
necessary  to  charge  the  assault  to  be  felonious, 
nor  malicious,  nor  to  be  with  malice  prepense, 
nor  to  state  any  other  circumstance  to  show 
that,  if  death  had  ensued,  it  would  have  been 
murder.  U.S.  v.  Lloyd,  26  F.Cas.  987,  1834  U.S. 
App.  LEXIS  269  (1834). 

An  indictment,  under  the  penitentiary  act  for 
the  District  of  Columbia,  4  Stat.  448,  for  assault 
and  battery  with  intent  to  kill,  need  not  show 
that  the  crime  would  have  been  murder  had 
death  ensued.  U.S.  v.  Lloyd,  26  F.Cas.  987,  1834 
U.S.  App.  LEXIS  269  (1834). 

In  an  indictment  for  assault  and  battery  with 
intent  to  kill,  it  is  not  necessary  to  state  the 
manner  and  extent  of  the  assault  and  battery 
nor  the  particular  weapon  used.  U.S.  v.  Lloyd, 
26  F.Cas.  987,  1834  U.S.  App.  LEXIS  269 
(1834). 

An  indictment  for  assault  with  intent  to  kill 
need  not  state  the  particular  weapon  used.  U.S. 
V.  Lloyd,  26  FCas.  987,  1834  U.S.  App.  LEXIS 
269  (1834). 

District  of  Columbia  Court  of  Appeals  retains 
the  inherent  power  to  alter  or  amend  the  com- 
mon law.  Newby  v.  United  States,  797  A.2d 
1233,  2002  D.C.  App.  LEXIS  105  (2002). 

"Malice,"  state  of  mind  required  for  murder, 
need  not  entail  specific  intent  to  cause  death 
nor  does  it  necessarily  exist  in  every  case  in 
which  a  person  acts  with  specific  intent  to  kill; 
malice  is  wanton  disregard  for  human  life  and 
the  safety  of  others  and  may  be  found  when 
conduct  is  reckless  and  wanton  and  a  gross 
deviation  from  a  reasonable  standard  of  care  of 
such  nature  that  jury  is  warranted  in  inferring 
that  defendant  was  aware  of  serious  risk  of 
death  or  serious  bodily  harm;  malice  may  also 
exist  when  defendant  actually  intended  or  fore- 
saw the  death  or  serious  bodily  harm  from  his 
acts.  D.C.  Code  1981,  §  22-501.  Logan  v.  United 
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States,  483  A.2d  664,  1984  D.C.  App.  LEXIS 
531  (1984). 

Malice  necessary  for  murder  may  be  miti- 
gated, even  though  defendant  acts  for  purpose, 
and  with  the  specific  intent,  of  causing  a  death, 
when  killer  has  been  provoked  or  is  acting  in 
the  heat  of  passion  and  may  also  be  mitigated 
when  excessive  force  is  used  in  self-defense  or 
in  defense  of  another  and  killing  is  committed 
in  the  mistaken  belief  that  one  may  be  in 
mortal  danger,  making  defendant  in  each  of 
these  situations  guilty  of  voluntary  manslaugh- 
ter not  murder.  D.C.  Code  1981,  §  22-501;  Act 
March  2,  1831,  §  1  et  seq.,  4  Stat.  448.  Logan  v. 
United  States,  483  A.2d  664,  1984  D.C.  App. 
LEXIS  531  (1984). 

An  indictment  alleging  that  defendant  did 
feloniously  assault  one  T.  with  intent  him  felo- 
niously to  kill,  sufficiently  charges  an  assault 
with  intent  to  commit  a  felonious  homicide, 
under  Rev.St.D.C.  s  1150,  punishing  an  assault 
with  intent  to  kill  by  imprisonment,  etc.  U.S.  v. 
Angney,  17  D.C.  66  (D.C.Sup.  1887). 

—  Assault  with  intent  to  sexually  abuse, 
indictment  and  information. 

Where  assault  with  intent  to  rape  committed 
against  two  women  and  purse  snatching  com- 
mitted against  third  woman  occurred  within 
short  time  of  each  other  and  in  approximately 
the  same  location  but  were  not  otherwise  re- 
lated, the  mere  temporal  and  spacial  proximity 
could  not  justify  characterization  of  the  assault 
and  robbery  as  different  parts  of  the  same 
series  of  acts  or  transactions  and  joinder  of  the 
robbery  count  with  the  other  charges  was  im- 
proper and  conferred  upon  the  district  court  no 
jurisdiction  over  the  alleged  D.C.  Code  offense 
of  robbery.  26  U.S.C.  (I.R.C.1954)  §  5861(d,  i); 
D.C.  Code  §§  22-501,  22-502,  22-2901,  22-3202; 
Fed.Rules  Crim.Proc.  rules  8,  8(b),  14,  18 
U.S.C;  18  U.S.C.  §  5010(b).  United  States  v. 
Jackson,  562  F.2d  789,  1977  U.S.  App.  LEXIS 
12056  (C.A.D.C.  1977). 

Counts  of  indictment  charging  defendant 
with  assaulting  female  persons  with  intent  to 
carnally  know  and  abuse  such  persons  did  not 
charge  offenses  under  District  of  Columbia  law 
where  victims  were  females  over  16  years  of 
age.  D.C.  Code  §§  22-501,  22-2801.  United 
States  V.  Hutchinson,  478  F.2d  997,  1973  U.S. 
App.  LEXIS  9991  (C.A.D.C.  1973). 

Where  rape  and  robbery  victims  were  prosti- 
tutes who  were  abducted  or  induced  into  get- 
ting into  defendant's  car  in  very  early  hours  of 
morning,  and  each  victim  described  the  car,  in 
varying  degrees  of  particularity  consistent  with 
defendant's  as  a  dark  blue  1970  Thunderbird, 
and  where  circumstances  of  crime  were  similar 
but  each  crime  was  separate  and  distinct,  join- 
der of  counts  against  defendant  did  not  work 
any  prejudice.  D.C.  Code  §§  22-501,  22-2401, 
22-2801,  22-2901,  22-3202,  22-3502.  Bowyer  v. 


United  States,  422  A.2d  973,  1980  D.C.  App. 
LEXIS  385  (1980). 

—  Assault  with  intent  to  rob,  indictment 

and  information. 

It  was  not  necessary  to  allege  identity  of 
person  sought  to  be  robbed  where  defendant 
was  charged  with  assault  to  commit  robbery, 
and  such  information,  if  desired  by  defendant, 
should  have  been  sought  by  motion  for  a  bill  of 
particulars.  D.C.  Code  1951,  §  22-501; 
Fed.Rules  Crim.Proc.  rule  7(c,  D,  18  U.S.C. 
Young  V.  U.S.,  288  R2d  398,  1961  U.S.  App. 
LEXIS  5087  (C.A.D.C.  1961). 

Trial  court's  omission  of  the  word  "mali- 
ciously" from  its  instruction  on  arson  charge 
was  proper,  where  such  instruction  had  poten- 
tial to  confuse  jurors,  and  trial  court's  instruc- 
tion comported  with  the  suggested  definition  of 
malice.  Phenis  v.  United  States,  909  A.2d  138, 
2006  D.C.  App.  LEXIS  539  (2006). 

Allowing  defendant  to  plead  guilty  to  robbery 
rather  than  assault  with  intent  to  rob  was 
improper  "constructive  amendment"  of  indict- 
ment. Johnson  v.  United  States,  812  A.2d  234, 
2002  D.C.  App.  LEXIS  721  (2002),  writ  of 
certiorari  denied  by  538  U.S.  1045,  123  S.  Ct. 
2098,  155  L.  Ed.  2d  1082,  2003  U.S.  LEXIS 
3888,  71  U.S.L.W.  3722  (2003). 

—  In  general. 

Charge  in  indictment  that  offense  was  com- 
mitted "with  force  and  arms"  was  insufficient  to 
charge  that  defendant  had  been  "armed  with 
pistol  or  other  firearm",  to  bring  him  within 
purview  of  statute  imposing  additional  penalty 
for  aggravated  offense.  D.C.  Code  1951,  §§  22- 
501,  22-3202.  Jordan  v.  U.S.  District  Court  for 
District  of  Columbia,  233  F.2d  362,  1956  U.S. 
App.  LEXIS  3159  (C.A.D.C.  1956). 

Trial  court  did  not  abuse  its  discretion  by 
permitting  government  to  change  indictment 
before  trial  without  resubmitting  its  evidence 
to  grand  jury,  so  as  to  substitute  lesser  included 
offense  of  assault  with  dangerous  weapon  for 
armed  robbery  and  assault  with  intent  to  com- 
mit armed  robbery,  as  indictment  was  nar- 
rowed, rather  than  broadened,  where,  from 
time  they  were  indicted,  defendants  were  on 
notice  that  they  needed  to  defend  against  all 
lesser  included  offenses  of  armed  robbery  and 
of  assault  with  intent  to  commit  robbery.  D.C. 
Code  1981,  §§  22-501,  22-2901,  22-3202;  U.S. 
Const.Amend.  5.  Williams  v.  United  States,  641 
A.2d  479,  1994  D.C.  App.  LEXIS  68  (1994). 

Instructions. 

—  Assault  with  intent  to  kill,  instructions. 

Pre-deliberation  jury  instruction  in  assault 
prosecution,  stating  that  jurors  should  not  an- 
nounce a  decision  prior  to  deliberation  and  that 
jurors  would  make  a  definite  contribution  to 
efficient  administration  by  arriving  at  a  just 
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and  proper  verdict,  did  not  impermissibly  di- 
rect jurors  to  disregard  their  own  opinions  in 
favor  of  judicial  efficiency  and  reaching  a  ver- 
dict; instruction  merely  cautioned  against  a 
juror's  escalation  of  commitment  to  his  or  her 
original  opinion  as  deliberations  got  underway. 
McClary  v.  United  States,  3  A.3d  346,  2010  D.C. 
App.  LEXIS  503  (2010),  substituted  opinion  at 
28  A.3d  502,  2010  D.C.  App.  LEXIS  786  (D.C. 
2010),  amended  by  2011  D.C.  App.  LEXIS  506 
(D.C.  Aug.  18,  2011). 

Trial  court's  jury  instruction  on  aiding  and 
abetting  was  proper  in  prosecution  for  assault 
with  intent  to  kill  while  armed  (AWIKWA); 
instruction  did  not  contain  "natural  and  prob- 
able consequences"  language,  and  jury  was  in- 
structed that  to  convict  defendant  for  aiding 
and  abetting,  they  had  to  find  that  he  know- 
ingly associated  himself  with  the  commission  of 
the  crime,  that  he  participated  in  the  crime  as 
something  he  wished  to  bring  about,  and  that 
he  intended  by  his  actions  to  make  it  succeed. 
Appleton  V.  United  States,  983  A. 2d  970,  2009 
D.C.  App.  LEXIS  595  (2009). 

Defendant  charged  with  armed  assault  with 
intent  to  kill  and  armed  mayhem  was  entitled 
to  charge  that  jury  could  consider  assault  with 
dangerous  weapon  as  lesser  included  offense 
for  both  of  charged  offenses;  evidence  indicated 
that,  after  victim  had  argued  with  defendant  in 
convenience  store  and  defendant  threatened  to 
kill  him,  defendant  left  store,  and  that  when 
victim  left  store,  defendant  produced  handgun 
and  fired  gun,  striking  victim  in  right  hip. 
Hayward  v.  United  States,  612  A.2d  224,  1992 
D.C.  App.  LEXIS  221  (1992). 

Instructions  to  jury  that  separate  incidents 
involving  one  defendant's  initial  attempt  to 
push  victim  out  of  a  fifth  floor  window  and  two 
defendants'  subsequent  throwing  of  victim  into 
river  constituted  a  continuing  offense  were  er- 
roneous in  that  they  permitted  a  conviction 
even  if  some  of  the  jurors  were  convinced  be- 
yond a  reasonable  doubt  that  window  incident 
constituted  an  assault  with  intent  to  kill  while 
harboring  reasonable  doubts  as  to  river  inci- 
dent and  if  remaining  jurors  were  convinced 
beyond  a  reasonable  doubt  that  river  incident 
constituted  an  assault  with  intent  to  kill  while 
harboring  reasonable  doubts  as  to  window  in- 
cident. D.C.  Code  SCR,  Criminal  Rule  31(a); 
D.C.  Code  §§  22-501,  22-3202;  U.S.  Const. 
Amend.  6.  Johnson  v.  United  States,  398  A.2d 
354,  1979  D.C.  App.  LEXIS  329  (1979). 

—  Assault  with  intent  to  sexually  abuse, 
instructions. 

The  phrase  "specific  intent  to  have  sexual 
intercourse"  in  charge  on  essential  elements  of 
assault  with  intent  to  commit  rape  was  suffi- 
ciently meaningful  to  jury  to  avoid  condemna- 
tion as  plain  error;  the  term  without  the  word 
"specific"  was  clear  enough,  and  addition  of 


"specific"  connoted  a  requirement  of  definite- 
ness  of  intention  which  was  the  essence  of  the 
matter.  D.C.  Code§  22-501.  United  States  v. 
Bryant,  420  F.2d  1327,  1969  U.S.  App.  LEXIS 
9743  (C.A.D.C.  1969). 

Where  defendant  was  charged  with  assault 
on  female  under  age  of  16  with  intent  to  commit 
carnal  knowledge  and  with  taking  immoral, 
improper  and  indecent  liberties  with  female 
under  age  of  16,  in  violation  of  Miller  Act,  court 
should  have  given  requested  instruction  that 
jury  should  consider  count  based  on  Miller  Act 
only  if  they  acquitted  on  the  other  count  and, 
although  failure  to  so  instruct  did  not  impair 
verdict  under  Miller  Act,  conviction  for  other 
offense  must  be  set  aside.  D.C.  Code  §§  22-501, 
22-3501.  Dozier  v.  United  States,  382  F.2d  482, 
1967  U.S.  App.  LEXIS  5640  (C.A.D.C.  1967). 

Where  defendant  was  charged  with  offense  of 
assault  upon  female  child  with  intent  to  com- 
mit carnal  knowledge,  trial  court  properly  in- 
structed jury  that  if  it  found  defendant  not 
guilty  on  count  as  charged,  jury  should  then 
consider  lesser  included  offense  of  taking  im- 
proper and  indecent  liberties  with  a  child.  D.C. 
Code  1951,  §§  22-501,  22-3501(a).  Younger  v. 
U.S.,  263  F.2d  735,  1959  U.S.  App.  LEXIS  5032 
(C.A.D.C.  1959). 

Trial  court's  failure  to  give,  sua  sponte,  a 
limiting  instruction  to  the  jury  on  proper  use  of 
testimony  by  police  officer  that  was  admitted 
under  "report  of  rape"  hearsay  exception  was 
not  plain  error  in  prosecution  for  assault  with 
intent  to  commit  first-degree  sexual  abuse  and 
threatening  to  injure  a  person.  Velasquez  v. 
United  States,  801  A.2d  72,  2002  D.C.  App. 
LEXIS  314  (2002),  US  Supreme  Court  certio- 
rari denied  by  537  U.S.  963,  123  S.  Ct.  396,  154 
L.  Ed.  2d  319,  2002  U.S.  LEXIS  7514,  71 
U.S.L.W.  3265  (2002). 

Trial  court  could  instruct  jury  on  armed  as- 
sault with  intent  to  rape  as  lesser  included 
offense  of  armed  rape,  in  that  jury  could  ratio- 
nally have  found  that  penetration  was  not 
proven,  despite  unequivocal  testimony  of  pene- 
tration by  alleged  victim,  while  at  the  same 
time  finding  that  sexual  acts  were 
nonconsensual,  given  examining  doctor's  equiv- 
ocal testimony  as  to  whether  forced  sexual 
intercourse  had  occurred  and  forensic  evidence 
that,  although  alleged  victim  was  menstruat- 
ing, no  blood  was  found  on  fioor,  which  sup- 
ported reasonable  doubt  as  to  whether  there 
had  been  penetration.  Bragdon  v.  United 
States,  668  A.2d  403,  1995  D.C.  App.  LEXIS 
239  (1995). 

In  future,  no  instruction  directed  specifically 
to  credibility  of  any  mature  female  victim  of 
rape  or  its  lesser  included  offenses  and  neces- 
sity for  corroboration  of  her  testimony  shall  be 
required  or  given  in  trial  of  any  such  case  in 
District  of  Columbia  court  system.  D.C.  Code 
§§  ll-721(e),  22-2801,  49-301;  U.S.  Const,  art. 
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3,  §  3.  Arnold  v.  United  States,  358  A.2d  335; 
1976  D.C.  App.  LEXIS  534  (1976). 

—  Assault  with  intent  to  rob,  instructions. 

Trial  court  in  prosecution  for  assault  with 
intent  to  commit  robbery  did  not  err  in  defining 
assault  as  an  attempt  or  effort  with  force  or 
violence  to  do  injury  to  person  of  another, 
coupled  with  the  "apparent  present  ability"  to 
carry  out  such  attempt  or  effort.  D.C.  Code 
§  22-501.  Anthony  v.  United  States,  361  A.2d 
202,  1976  D.C.  App.  LEXIS  334  (1976). 

—  In  generaL 

In  its  context  and  under  all  the  circum- 
stances of  criminal  case,  trial  judge's  state- 
ment, in  course  of  his  response  to  jury's  note  of 
their  inability  to  agree  on  verdict,  that  'Tou 
have  got  to  reach  a  decision  in  this  case"  was 
coercive.  D.C.  Code  1961,  §§  22-501,  22-2901. 
Jenkins  v.  U.S.,  85  S.Ct.  1059,  1965  U.S.  LEXIS 
1484  (U.S.Dist.Col.  1965). 

Viewed  in  context  of  whole  charge,  trial 
court's  statements  refusing  to  accept  note  that 
jury  was  deadlocked  after  only  two  hours  delib- 
eration and  that  jury  should  resume  delibera- 
tions the  next  day  were  not  coercive  or  an 
improper  comment  upon  the  evidence  to  jury 
which  found  defendant  guilty  on  robbery  count 
and  not  guilty  on  count  charging  assault  with 
intent  to  commit  robbery.  D.C.  Code  1961, 
§§  22-501,  22-2901.  Jenkins  v.  United  States, 
330  F.2d  220,  1964  U.S.  App.  LEXIS  6405 
(C.A.D.C.  1964),  reversed  by  380  U.S.  445,  85  S. 
Ct.  1059,  13  L.  Ed.  2d  957,  1965  U.S.  LEXIS 
1484  (1965). 

Aiding  and  abetting  instruction  was  war- 
ranted, in  homicide  and  assault  prosecution 
arising  from  shooting  into  automobile;  there 
was  sufficient  evidence  to  convict  defendant  as 
principal  or  as  aider  and  abettor,  and  jury  could 
properly  return  general  verdict  against  defen- 
dant without  specifying  whether  he  was  prin- 
cipal or  aider  and  abettor.  D.C.  Code  1981, 
§§  22-501,  22-2401,  22-3202.  Payne  v.  United 
States,  697  A.2d  1229,  1997  D.C.  App.  LEXIS 
163  (1997). 

Trial  court  did  not  err  in  instructing  jury  on 
theory  of  aiding  and  abetting  where  instruction 
explained  that  each  participant  in  joint  crimi- 
nal venture  could  be  held  accountable  as  prin- 
cipal, even  though  defendant  did  not  personally 
commit  each  act  constituting  armed  robbery 
offenses.  D.C.  Code  1981,  §§  22-501,  22-2901, 
22-3202.  Davis  v.  United  States,  498  A.2d  242, 
1985  D.C.  App.  LEXIS  490  (1985). 

In  prosecution  for  second-degree  murder,  at- 
tempted robbery,  assault  with  intent  to  kill 
while  armed,  carrying  a  pistol  without  a  li- 
cense, assault  with  intent  to  kill  while  armed, 
and  obstruction  of  justice,  court's  refusal  to  give 
limiting  instruction  as  to  use  jury  might  make 
of  evidence  of  one  crime  in  determination  of  the 


other  crimes  was  not  error  given  the  fact  that 
jury  was  instructed  on  need  to  keep  overlap- 
ping evidence  of  each  crime  charged  separate  in 
its  deliberations.  D.C.  Code  1981,  §§  22-501, 
22-703,  22-2902,  22-3202,  22-3204.  Smith  v 
United  States,  470  A.2d  315,  1983  D.C.  App. 
LEXIS  550  (1983),  writ  of  certiorari  denied  by 
469  U.S.  1218,  105  S.  Ct.  1201,  84  L.  Ed.  2d 
344,  1985  U.S.  LEXIS  988,  53  U.S.L.W.  3598 
(1985). 

In  prosecution  for  second  degree  murder, 
attempted  robbery,  assault  with  intent  to  kill 
while  armed,  carrying  of  pistol  without  a  li- 
cense, assault  with  intent  to  kill  while  armed, 
and  obstruction  of  justice,  defendant  was  not 
denied  a  fair  trial  when  court  admitted  evi- 
dence concerning  threats  he  had  uttered  to 
witnesses  but  failed  to  instruct  jurors  that  their 
consideration  of  such  threats  was  to  be  limited 
only  to  its  showing  of  defendant's  consciousness 
of  guilt.  D.C.  Code  1981,  §§  22-501,  22-703, 
22-2902,  22-3202,  22-3204.  Smith  v.  United 
States,  470  A.2d  315,  1983  D.C.  App.  LEXIS 
550  (1983),  writ  of  certiorari  denied  by  469  U.S. 
1218,  105  S.  Ct.  1201,  84  L.  Ed.  2d  344,  1985 
U.S.  LEXIS  988,  53  U.S.L.W.  3598  (1985). 

In  view  of  fact  that  defendant's  companion 
could  not  justifiably  return  the  fire  of  a  security 
guard  who  was  attempting  to  prevent  a  felony 
and  who  had  been  fired  on  first,  defendant 
likewise  had  no  right  to  shoot  and,  therefore, 
defendant  charged  with  assault  with  intent  to 
kill  while  armed  was  not  entitled  to  an  instruc- 
tion of  the  defense  of  another  based  on  theory 
that  he  drew  his  own  gun  and  shot  at  security 
guard  only  after  his  companion  fell  to  the 
ground  and  the  security  guard  continued  to 
fire.  D.C.  Code  §§  22-501,  22-502,  22-3202. 
Taylor  v.  United  States,  380  A.2d  989,  1977 
D.C.  App.  LEXIS  284  (1977). 

Where  evidence  introduced  at  trial  on 
charges  of  first-degree  burglary  while  armed, 
murder,  and  assault  with  intent  to  commit  rape 
while  armed  supported  a  multiple-offense 
charge,  trial  court  did  not  err  in  requiring  jury 
to  make  a  separate  determination  of  defen- 
dant's sanity  on  each  count  for  which  he  had 
been  found  guilty.  D.C.  Code  §§  22-501,  22- 
1801(a),  22-2403,  22-3202.  Harman  v.  United 
States,  351  A.2d  504,  1976  D.C.  App.  LEXIS 
468  (1976),  writ  of  certiorari  denied  by  429  U.S. 
841,  97  S.  Ct.  116,  50  L.  Ed.  2d  110,  1976  U.S. 
LEXIS  2668  (1976). 

—  Lesser  included  offenses,  instructions. 

Instruction  on  lesser  included  offense  of  sim- 
ple assault  was  adequate  in  prosecution  for 
assault  with  intent  to  commit  robbery.  D.C. 
Code  1961,  §  22-501.  Prather  v.  United  States, 
338  F.2d  551,  1964  U.S.  App.  LEXIS  4048 
(C.A.D.C.  1964). 

Instruction  on  assault  with  dangerous 
weapon  as  lesser-included  offense  of  assault 
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with  intent  to  kill  while  armed  was  appropri- 
ate, given  evidence  of  assault  on  defendant's 
sister-in-law  in  kitchen  resulting  on  gunshot 
wound.  D.C.  Code  1981,  §§  22-501,  22-502. 
Alexander  v.  United  States,  718  A.2d  137,  1998 
D.C.App.  LEXIS  184(1998). 

Defendant  convicted  of  assault  with  intent  to 
kill  while  armed  was  not  entitled  to  instruction 
on  alleged  lesser  included  offense  of  assault 
with  dangerous  weapon  where  evidence  did  not 
warrant  such  instruction,  and  there  was  no 
legitimate  factual  dispute  in  evidence  as  to  any 
of  elements  of  crime  charged.  D.C.  Code  1981, 
§  22-501.  White  v.  United  States,  451  A.2d  848, 
1982  D.C.  App.  LEXIS  450  (1982). 

In  proceeding  in  which  defendant  was  con- 
victed of  assault  with  intent  to  rape,  evidence 
on  issue  whether  there  was  a  lack  of  intent  to 
rape  was  insufficient  to  warrant  an  instruction 
on  assault  as  a  lesser  included  offense.  D.C. 
Code§  22-501.  Robinson  v.  United  States,  388 
A.2d  1210,  1978  D.C.  App.  LEXIS  541  (1978). 

Trial  judge  in  prosecution  for  assault  with 
intent  to  commit  robbery  did  not  err  in  denying 
defendant's  request  for  instructions  to  jury  on 
lesser  included  offense  of  simple  assault  where 
there  was  no  showing  that  evidence  was  such 
that  jury  might  rationally  acquit  defendant  of 
greater  charge  and  convict  him  of  lesser  charge 
and  where  element  of  intent  to  commit  robbery 
was  not  sufficiently  in  dispute.  D.C.  Code  §  22- 
501.  Brown  v.  United  States,  349  A.2d  467, 
1975  D.C.  App.  LEXIS  295  (1975). 

Joint  or  separate  trial  of  charges  or  par- 
ties. 

In  prosecution  of  defendants  on  murder  and 
rape  charges,  trial  court  did  not  abuse  its 
discretion  in  denying  motion  of  defendant 
brothers  for  a  severance  from  codefendant,  who 
had  fatally  stabbed  the  victim,  notwithstanding 
defendants'  claim  that  the  evidence  against  the 
codefendant  was  much  stronger  than  the  evi- 
dence against  them.  D.C.  Code  §§  22-501,  22- 
2401,  22-2403,  22-2801,  22-3202.  United  States 
V.  Heinlein,  490  F.2d  725,  1973  U.S.  App. 
LEXIS  7581  (C.A.D.C.  1973). 

Defendant  was  not  entitled  to  severance  of 
his  trial  for  assault  with  intent  to  kill  while 
armed  (AWIKWA)  and  other  offenses  from  co- 
defendant's  trial  for  the  same  offenses,  even 
though  codefendant,  who  was  a  member  of 
defendant's  group,  raised  a  defense  of  duress 
based  on  defendant's  threat  to  punish  anyone 
who  did  not  participate  in  a  revenge  venture; 
there  was  ample  independent  evidence  of  de- 
fendant's guilt,  and  any  potential  prejudice  was 
tempered  by  a  jury  instruction  that  the  govern- 
ment had  to  prove  the  guilt  of  each  defendant 
beyond  a  reasonable  doubt.  McCrae  v.  United 
States,  980  A.2d  1082,  2009  D.C.  App.  LEXIS 
449  (2009). 


Convictions  for  assault  with  intent  to  kill 
while  armed  (AWIKWA)  and  aggravated  as- 
sault while  armed  (AAWA),  which  both  arose 
from  same  incident  with  one  victim,  did  not 
merge  under  Blockburger  test  for  merger  based 
on  principles  of  double  jeopardy;  each  offense 
required  proof  of  a  fact  that  other  one  did  not, 
in  that  AAWA  required  showing  of  facts  that 
proved  serious  bodily  injury  while  AWIKWA  did 
not,  and  AWIKWA  required  proof  of  facts  show- 
ing specific  intent  to  kill  while  AAWA  did  not. 
Tolbert  v.  United  States,  905  A.2d  186,  2006 
D.C.  App.  LEXIS  435  (2006). 

Joint  trial  of  defendant  for  second-degree 
murder  while  armed  and  assault  with  a  deadly 
weapon  with  codefendant  charged  with  second- 
degree  murder  while  armed  did  not  cause  jury 
to  be  inflamed  against  defendant  by  evidence  of 
murder;  it  was  undisputed  that  defendant  cut 
victim  on  the  wrist  prior  to  his  being  stabbed  by 
codefendant  in  the  chest,  and  jury  acquitted 
each  of  defendants  for  murder,  convicting  de- 
fendant instead  of  assault  with  deadly  weapon 
and  codefendant  of  assault  with  intent  to  kill 
while  armed.  D.C.  Code  1981,  §§  22-501,  22- 
502,  22-2403,  22-3202,  23-311.  Jackson  v. 
United  States,  650  A.2d  659,  1994  D.C.  App. 
LEXIS  218  (1994). 

TWo  robbery  incidents  prosecuted  against  de- 
fendant in  same  trial,  which  were  proved  by 
prosecution's  use  of  four  witnesses  testifying  as 
to  first  robbery  and  then  use  of  nine  witnesses 
testifying  as  to  second  robbery,  which  were 
defended  by  claim  of  misidentification  as  to 
first  robbery  and  denial  of  commission  of  any 
crime  as  to  second  robbery,  which  prosecutor 
argued  as  distinct  offenses,  which  led  trial 
court  to  instruct  jury  at  beginning  and  end  of 
trial  to  view  robberies  as  separate  and  distinct 
incidents,  involved  sufficiently  distinct  and  sep- 
arate evidence  as  to  each  robbery,  were  not 
confused  in  mind  of  jury  to  prejudice  of  defen- 
dant, and,  therefore,  did  not  need  to  be  severed. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204;  Criminal  Rule  8(a).  Arnold  v. 
United  States,  511  A.2d  399,  1986  D.C.  App. 
LEXIS  357  (1986). 

Defendant's  statement  that  defendant  would 
become  embarrassed  and  confounded  by  having 
to  present  separate  defenses  to  robbery  charges 
for  two  separate  incidents  and  that  defendant 
would  testify  as  to  one  case  but  not  other,  but 
which  did  not  reveal  content  of  defendant's 
testimony,  was  not  convincing  showing  that 
defendant  had  both  important  testimony  to 
give  concerning  one  count  and  strong  need  to 
refrain  from  testifjring  on  other  robbery  count 
and,  therefore,  did  not  establish  prejudice  to 
defendant  which  would  justify  severance  of 
prosecutions.  D.C.  Code  1981,  §§  22-501,  22- 
502,  22-2901,  22-3202,  22-3204;  Criminal  Rule 
8(a).  Arnold  v.  United  States,  511  A.2d  399, 
1986  D.C.  App.  LEXIS  357  (1986). 
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In  prosecution  for  second-degree  murder,  at-* 
tempted  robbery,  assault  with  intent  to  kill 
while  armed,  carrying  a  pistol  without  a  li- 
cense, assault  with  intent  to  kill  while  armed, 
and  obstruction  of  justice,  court's  refusal  to 
sever  charges  relating  to  death  by  strangling 
from  shooting  charges  was  not  abuse  of  discre- 
tion since  grant  of  severance  during  trial  is  left 
to  court's  discretion  and  under  particular  cir- 
cumstances evidence  of  each  crime  was  admis- 
sible in  proof  of  others.  D.C.  Code  1981,  §§  22- 
501,  22-703,  22-2902,  22-3202,  22-3204.  Smith 
V.  United  States,  470  A.2d  315,  1983  D.C.  App. 
LEXIS  550  (1983),  writ  of  certiorari  denied  by 
469  U.S.  1218,  105  S.  Ct.  1201,  84  L.  Ed.  2d 
344,  1985  U.S.  LEXIS  988,  53  U.S.L.W.  3598 
(1985). 

In  prosecutions  for  murder,  kidnapping,  etc., 
arising  out  of  the  so-called  "Hanafi"  take-overs 
of  three  buildings,  the  trial  court  did  not  abuse 
its  discretion  in  refusing  to  sever  that  count  of 
the  indictment  charging  assault  with  a  deadly 
weapon.  D.C.  Code  §§  22-105a,  22-501,  22-502, 
22-2101,  22-2401,  22-2403,  22-3202.  Khaalis  v. 
United  States,  408  A.2d  313,  1979  D.C.  App. 
LEXIS  461  (1979),  writ  of  certiorari  denied  by 
444  U.S.  1092,  100  S.  Ct.  1059,  62  L.  Ed.  2d 
781,  1980  U.S.  LEXIS  912  (1980). 

Jurisdiction. 

Even  if  joinder  of  D.C.  Code  offense  of  rob- 
bery with  charges  of  possession  of  unregistered 
firearm,  possession  of  firearm  not  identified  by 
serial  number,  assault  with  intent  to  commit 
rape  while  armed  and  assault  with  a  dangerous 
weapon  was  proper  under  rule  pertaining  to 
joinder  of  defendants,  district  court  divested 
itself  of  jurisdiction  over  the  robbery  count 
when  it  granted  defendants'  pretrial  motion  to 
sever  the  robbery  charge  in  order  to  avoid  the 
possibly  prejudicial  atmosphere  of  a  single 
trial.  26  U.S.C.  (I.R.C.1954)s  5861(d,  i);  D.C. 
Code  §§  22-501,  22-502,  22-2901,  22-3202; 
Fed.Rules  Crim.Proc.  rules  8,  8(b),  14,  18 
U.S.C;  18  U.S.C.  §  5010(b).  United  States  v. 
Jackson,  562  F.2d  789,  1977  U.S.  App.  LEXIS 
12056  (C.A.D.C.  1977). 

Juvenile  defendants  and  proceedings. 

Juvenile  defendant  was  required  to  demon- 
strate plain  error,  for  purposes  of  reversal  of 
guilty  verdict  for  assault  with  intent  to  commit 
robbery  stemming  from  group  attack  upon  pe- 
destrian, in  trial  court's  admission  of  testimony 
relating  to  earlier  assault  that  same  evening  on 
another,  unknown  pedestrian,  where  defendant 
failed  to  object  to  that  evidence  at  trial.  D.C. 
Code  1981,§  22-501.  In  re  T.H.B.,  670  A.2d  895, 
1996  D.C.  App.  LEXIS  6  (1996). 

Appropriate  disposition  of  defendant's  appeal 
of  two  delinquency  adjudications,  one  for  sim- 
ple assault  and  one  for  assault  with  intent  to 
commit  robbery,  after  Court  of  Appeals  found 


that  simple  assault  merged  into  assault  to 
commit  robbery,  was  simply  to  affirm 
unvacated  portion  of  judgment,  where  defen- 
dant, tried  as  a  juvenile,  had  not  received 
separate  sentence  for  each  offense  but  rather  a 
single  judgment  of  delinquency,  where  period  of 
time  for  which  defendant  had  been  committed 
to  Department  of  Human  Services  had  expired, 
and  where  defendant  at  time  of  appeal  was 
21-years  old  and  thus  no  longer  subject  to 
jurisdiction  of  juvenile  court.  D.C.  Code  1981, 
§§  16-2303,  16-2320(c),  22-501,  22-504;  Juve- 
nile Rule  32(b).  In  re  T.H.B.,  670  A.2d  895,  1996 
D.C.  App.  LEXIS  6  (1996). 

Juvenile  court  was  authorized  to  find  juve- 
nile defendant  guilty  of  assault  with  intent  to 
rob,  as  lesser  included  offense  of  armed  robbery 
for  which  he  was  charged;  such  a  finding  was 
not,  and  could  not  have  been,  dependent  on 
defense  request  that  "instruction"  on  lesser 
included  offense  be  given,  given  absence  of 
juries  at  juvenile  proceedings.  D.C.  Code  1981, 
§§  22-501,  22-2901,  22-3202;  Juvenile  Rule 
31(c).  In  re  T.H.B.,  670  A.2d  895, 1996  D.C.  App. 
LEXIS  6  (1996). 

Where  juvenile  was  adjudicated  delinquent, 
as  aider  and  abettor  in  assault  with  intent  to 
rob  based  on  his  participation  in  group  that 
surrounded  and  attacked  pedestrian,  suffi- 
ciency of  evidence  on  intent  element  depended 
not  on  evidence  of  defendant's  specific  intent, 
but  the  intent  of  the  principal  offender,  who 
was  another  member  of  group.  D.C.  Code  1981, 
§  22-501.  In  re  T.H.B.,  670  A.2d  895,  1996  D.C. 
App.  LEXIS  6  (1996). 

Where  pedestrian  was  surrounded  by  group 
of  young  men  and  knocked  unconscious,  intent 
of  juvenile  group  member  to  rob  him  could  be 
inferred  from  that  member's  acts  of  putting  his 
hands  into  victim's  pockets  at  least  once  while 
victim  lay  unconscious  on  ground,  removing 
object  from  victim's  pocket,  and  placing  it  into 
his  own  pocket,  though  he  did  not  say  in  so 
many  words  that  he  intended  to  rob  victim. 
D.C.  Code  1981,  §  22-501.  In  re  T.H.B.,  670 
A.2d  895,  1996  D.C.  App.  LEXIS  6  (1996). 

Delinquency  adjudications  of  juvenile  defen- 
dant for  assault  and  assault  with  intent  to 
commit  robbery,  stemming  from  his  participa- 
tion in  gang  attack  upon  pedestrian  who  was 
knocked  unconscious  and  whose  pockets  were 
searched  as  he  lay  unconscious,  were  both 
based  solely  on  first  count  of  two-count  petition 
that  charged  him,  first,  with  armed  robbery 
and  second,  with  armed  assault  with  intent  to 
kill;  second  charge  could  only  have  referred  to 
shooting  of  victim  by  another  gang  member 
that  occurred  a  brief  but  appreciable  time  after 
group  attack,  and  given  lack  of  evidence  that 
defendant  was  involved  in  that  shooting  at  all, 
and  failure  of  trial  court  to  mention  shooting  in 
its  findings  of  fact,  adjudication  of  delinquency 
against  defendant  was  not  based  on  that  inci- 
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dent.  D.C.  Code  1981,  §§  22-501,  22-504,  22- 
2901,  22-3202.  In  re  T.H.B.,  670  A.2d  895,  1996 
D.C.  App.  LEXIS  6  (1996). 

Juvenile  who  participated  in  group  that  sur- 
rounded and  attacked  pedestrian  was  guilty  of 
aiding  and  abetting  an  assault  with  intent  to 
commit  robbery,  and  not  merely  simple  assault, 
though  he  may  not  himself  have  intended  to  rob 
victim,  where  defendant  stood  in  close  proxim- 
ity as  another  group  member  put  his  hands  into 
unconscious  victim's  pockets,  removed  item, 
and  placed  it  in  his  own  pockets,  and  where 
defendant  subsequently  participated  in  process 
of  trying  to  remove  victim  from  street,  not  as 
humane  gesture  but  as  part  of  his  contribution 
to  overall  criminal  scheme.  D.C.  Code  1981, 
§§  22-501,  22-504.  In  re  T.H.B.,  670  A.2d  895, 
1996  D.C.  App.  LEXIS  6  (1996). 

Trial  court  did  not  err,  at  juvenile  defendant's 
trial  on  assault  and  robbery  charges  stemming 
from  group  attack  on  pedestrian,  by  admitting 
testimony  about  group's  assault  on  another, 
unknown  pedestrian  earlier  the  same  evening; 
earlier  attack  occurred  after  gang  had  agreed  to 
attack  any  would-be  drug  buyers  and  thus  was 
relevant  to  explain  the  circumstances  sur- 
rounding the  charged  offenses.  D.C.  Code  1981, 
§§  22-501,  22-2901,  22-3202.  In  re  T.H.B.,  670 
A.2d  895,  1996  D.C.  App.  LEXIS  6  (1996). 

"Attempt  to  commit  murder"  as  used  in  stat- 
ute allowing  16  and  17-year-olds  so  charged  to 
be  tried  as  adults  without  judicial  transfer  from 
family  court  to  criminal  division  does  not  in- 
clude "assault  with  intent  to  kill."  D.C.  Code 
1981,  §§  16-2301(3)(A),  22-501.  Logan  v 
United  States,  483  A.2d  664,  1984  D.C.  App. 
LEXIS  531  (1984). 

"Child"  as  used  in  the  statute  to  determine 
whether  individual  should  be  tried  as  an  adult 
in  criminal  court  without  judicial  transfer  ex- 
cludes juvenile  when  he  or  she  is  charged  with 
assault  with  intent  to  commit  murder,  but  not 
when  he  or  she  is  charged  with  assault  with 
intent  to  kill.  D.C.  Code  1981,  §§  16-2301(3), 
(3)(A),  16-2307,  22-501.  Logan  v  United  States, 
483  A.2d  664,  1984  D.C.  App.  LEXIS  531 
(1984). 

Defendant  who  was  charged  with  assault 
with  intent  to  kill  who  was  17  years  old  could 
not  be  charged  as  an  adult  under  statute  per- 
mitting individuals  aged  16  or  17  to  be  charged 
as  adults  for  murder  or  attempted  murder 
without  judicial  transfer.  D.C.  Code  1981, 
§§  16-2301(3),  (3)(A),  16-2307,  22-501.  Logan  v. 
United  States,  483  A.2d  664,  1984  D.C.  App. 
LEXIS  531  (1984). 

Defendant  did  not  waive  his  right  to  appeal 
determination  of  government  to  charge  him  as 
an  adult,  even  though  he  pleaded  guilty  to  an 
adult  charge,  where  he  informed  trial  court  of 
his  concerns  about  propriety  of  the  charge  be- 
fore jeopardy  attached,  judgment  was  not  en- 
tered, there  was  no  attempt  to  deceive,  and  he 


pled  after  he  had  been  assured  by  prosecutor 
and  defense  counsel  that  any  challenge  based 
on  his  status  as  a  child  could  be  raised  at  a  later 
date.  D.C.  Code  1981,  §§  16-2301(3)(A),  16- 
2302,  22-501,  22-3202.  Logan  v  United  States, 
483  A.2d  664,  1984  D.C.  App.  LEXIS  531 
(1984). 

In  delinquency  proceeding,  evidence  that  vic- 
tim was  shot  during  juvenile's  robbery  of  an- 
other victim  in  same  car,  together  with  juve- 
nile's confession,  was  sufficient  to  support 
finding  of  juvenile's  involvement  in  offense  and 
adjudication  as  delinquent.  D.C.  Code  1981, 
§§  16-2317,  16-2319,  22-501,  22-2401,  22-2901, 
22-3202.  In  re  C.L.W.,  467  A.2d  706,  1983  D.C. 
App.  LEXIS  460  (1983). 

Where  trial  court  clearly  did  not  intend  to 
dispense  with  corroboration  requirement,  in 
prosecution  for  assault  with  intent  to  commit 
rape,  taking  indecent  liberties  with  minor  and 
enticing  minor  child,  but  pointed  to  victim's 
demonstrated  maturity  throughout  proceed- 
ings and  presence  of  corroboration  and  com- 
mented that  victim  was  "not  immature  as  a 
youngster  goes,"  extrinsic  evidence  of  complain- 
ant's emotional  state  tended  to  support  her 
story  and  was  sufficient  corroboration  in  light 
of  additional  factors  diminishing  risk  of  accu- 
sation, e.g.,  no  motive  to  fabricate,  demeanor  at 
trial,  etc.,  but  omission  of  corroborative  instruc- 
tion was  nonetheless  error.  D.C.  Code  1973, 
§§  22-501,  22-3501(a,  b).  Fitzgerald  v  United 
States,  443  A.2d  1295,  1982  D.C.  App.  LEXIS 
313  (1982). 

It  remains  rule  that  when  victim  of  alleged 
"sex  offense"  is  nonmature  conviction  may  not 
be  had  upon  uncorroborated  testimony  of  vic- 
tim, and  thus  government  must  introduce  cor- 
roborative evidence  to  meet  burden  of  proof  and 
to  survive  defense  motion  for  judgment  of  ac- 
quittal, and  though  corroboration  is  initially 
matter  for  trial  court,  it  is  jury's  function  to 
decide  whether  standard  of  corroborative  proof 
has  been  met  and  thus  case  must  be  submitted 
to  jury  with  specific  instructions  requiring  find- 
ing of  independent  evidence  corroborative  of 
victim's  testimony  as  condition  precedent  to 
guilty  verdict.  D.C.  Code  §§  22-501,  22-2801, 
22-3501(a,  b).  Fitzgerald  v  United  States,  412 
A.2d  1,  1980  D.C.  App.  LEXIS  226  (1980). 

Age  of  victim  of  "sex  offense"  remains  impor- 
tant factor  to  be  considered  in  determining 
sufficiency  of  corroborative  evidence,  and  trial 
court  could  properly  take  into  account  child 
victim's  maturity  in  assessing  need  for  corrob- 
oration. D.C.  Code  §§  22-501,  22-2801,  22- 
3501(a,  b).  Fitzgerald  v  United  States,  412  A.2d 
1,  1980  D.C.  App.  LEXIS  226  (1980). 

Where  trial  court  clearly  did  not  intend  to 
dispense  with  corroboration  requirement,  in 
prosecution  for  assault  with  intent  to  commit 
rape,  taking  indecent  liberties  with  minor  and 
enticing  minor  child  but  pointed  to  victim's 
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demonstrated  maturity  throughout  proceed- 
ings and  presence  of  corroboration  and  com- 
mented that  victim  was  "not  immature  as  a 
youngster  goes,"  extrinsic  evidence  of  complain- 
ant's emotional  state  tended  to  support  her 
story  and  was  sufficient  corroboration  in  light 
of  additional  factors  diminishing  risk  of  accu- 
sation, e.  g.,  no  motive  to  fabricate,  demeanor 
at  trial,  etc.,  but  omission  of  corroborative  in- 
struction was  nonetheless  error.  D.C.  Code 
§§  22-501,  22-2801,  22-3501(a,  b).  Fitzgerald  v. 
United  States,  412  A.2d  1,  1980  D.C.  App. 
LEXIS  226  (1980). 

In  prosecution  for  "sex  offense"  against 
nonmature  victim,  corroboration  is  required,  as 
general  rule  as  to  both  corpus  delicti  and  iden- 
tity of  assailant.  D.C.  Code  §§  22-501,  22-2801, 
22-3501,  22-3501(a,  b).  Fitzgerald  v.  United 
States,  412  A.2d  1,  1980  D.C.  App.  LEXIS  226 
(1980). 

In  delinquency  proceeding  relating  to  juve- 
nile who  was  accused  of  attempted  rape  and 
robbery,  fact  that  trial  court  acted  in  violation 
of  pretrial  suppression  order  when  it  permitted 
complainant  to  make  an  in-court  identification 
of  the  juvenile  did  not  provide  a  basis  for 
reversal  where  the  identification,  which  oc- 
curred during  the  government's  redirect  exam- 
ination of  the  complainant  and  during  ques- 
tioning by  the  court,  elicited  no  evidence  that 
had  not  already  been  brought  out  by  the  juve- 
nile, whose  counsel  twice  elicited  testimony 
from  the  complainant  that  she  was  positive  of 
her  lineup  identification  of  her  assailant;  under 
such  circumstances,  the  juvenile  was  responsi- 
ble for  the  first  in-court  identification  and  thus, 
could  not  complain  about  the  second  and  third. 
D.C.  Code  §§  22-501,  22-2901.  In  re  F.,  407 
A.2d  1062,  1979  D.C.  App.  LEXIS  466  (1979). 

Where  prosecution  of  juvenile  in  juvenile 
court  proceeded  before  judge  without  jury,  court 
did  not  commit  reversible  error  when  it  refused 
to  grant  juvenile  separate  trial  after  hearing 
witness  testify  that  juvenile's  corespondent  had 
implicated  him  in  corespondent's  statements 
about  burglary  for  which  juvenile  was  being 
tried.  D.C.  Code  §§  22-501,  22-1801,  22-2901. 
In  re  W.,  370  A.2d  1333,  1977  D.C.  App.  LEXIS 
430  (1977). 

Lesser  included  offenses,  generally. 

Assault  with  a  dangerous  weapon  is  a  lesser 
included  offense  of  assault  with  intent  to  com- 
mit robbery  while  armed,  and  thus  defendant 
could  not  be  convicted  of  the  lesser  as  well  as 
the  greater  offense.  U.S.  Const.  Amend.  6;  D.C. 
Code  §§  22-501,  22-502,  22-3202.  United 
States  V.  Alston,  483  F.2d  1264,  1973  U.S.  App. 
LEXIS  8807  (C.A.D.C.  1973). 

Assault  with  dangerous  weapon  is  lesser  in- 
cluded offense  of  assault  with  intent  to  rob 
while  armed.  D.C.  Code  §§  22-501,  22-502, 
22-3202,  22-3204.  United  States  v.  Chavis,  476 


F2d  1137,  1973  U.S.  App.  LEXIS  10719 
(C.A.D.C.  1973). 

Assault  is  a  lesser  included  offense  under 
assault  with  intent  to  commit  rape.  D.C.  Code 
§  22-501.  United  States  v  Bryant,  420  F.2d 
1327,  1969  U.S.  App.  LEXIS  9743  (C.A.D.C. 
1969). 

Crime  of  taking  indecent  liberties  is  lesser 
included  offense  of  assault  with  intent  to  com- 
mit carnal  knowledge.  D.C.  Code  §§  22-501, 
22-350 1(a).  Allison  v.  United  States,  409  F.2d 
445,  1969  U.S.  App.  LEXIS  8900  (C.A.D.C. 
1969). 

Conviction  of  defendant  of  the  federal  offense 
of  obstructing  justice  in  assaulting  with  intent 
to  kill  a  federal  witness,  and  of  District  of 
Columbia  offense  of  assault  with  intent  to  kill 
while  armed,  did  not  violate  double  jeopardy. 
United  States  v.  Vargas,  39  Fed.Appx.  612, 
2002  U.S.  App.  LEXIS  11464  (C.A.D.C.  2002), 
writ  of  certiorari  denied  by  537  U.S.  1038,  123 
S.  Ct.  573,  154  L.  Ed.  2d  459,  2002  U.S.  LEXIS 
8611,  71  U.S.L.W.  3352  (2002). 

Taking  indecent  liberties  with  minor  is  lesser 
included  offense  of  assault  with  intent  to  com- 
mit carnal  knowledge.  D.C.  Code  1981,  §  22- 
501;  §  22-3501(a)  (repealed).  Spain  v.  United 
States,  665  A.2d  658,  1995  D.C.  App.  LEXIS 
199  (1995). 

Double  jeopardy  precluded  defendant's  sen- 
tencing for  both  statutory  rape  and  assault 
with  intent  to  commit  common-law  rape,  based 
on  single  act  upon  15-year-old  girl;  statutory 
rape  and  common-law  rape  were  merely  differ- 
ent means  of  committing  same  offense,  and 
thus  assault  charge,  which  was  lesser-included 
offense  of  common-law  rape,  was  also  lesser- 
included  offense  of  statutory  rape.  D.C.  Code 
1981,  §  22-2801;  U.S.  Const.Amend.  5.  Brown 
V.  United  States,  576  A.2d  731,  1990  D.C.  App. 
LEXIS  147  (1990). 

Because  assault  with  intent  to  commit  sod- 
omy has  element  of  force  or  violence  not  neces- 
sarily present  in  criminal  act  of  sodomy,  and 
thus  does  not  necessarily  consist  entirely  of 
some  but  not  all  of  elements  of  conviction  for 
sodomy,  it  is  not  necessarily  lesser  included 
offense  of  sodomy.  D.C.  Code  1981,  §§  22-501, 
22-3502.  Brake  v.  United  States,  494  A.2d  646, 
1985  D.C.  App.  LEXIS  405  (1985). 

Where  defendant  was  charged  with  entry 
into  the  dwelling  of  another  person,  with  armed 
robbery  of  that  person,  assault  with  intent  to 
commit  robbery  while  armed  as  to  the  person's 
companion,  and  with  assault  with  a  dangerous 
weapon  against  each  of  two  eyewitnesses  to  the 
crime,  none  of  the  crimes  was  a  lesser  included 
offense.  D.C.  Code  §§  22-501,  22-1801(a),  22- 
2901,  22-3202.  Brown  v.  United  States,  388 
A.2d  451,  1978  D.C.  App.  LEXIS  527  (1978). 

Counts  of  assault  with  a  dangerous  weapon 
were  lesser  included  offenses  of  offenses  of 
assault  with  attempt  to  commit  robbery  and 
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armed  robbery  and,  therefore,  defendant  could 
not  be  convicted  of  the  former  offenses  in  addi- 
tion to  the  latter.  D.C.  Code  §§  22-501,  22-502, 
22-3202.  Quick  v.  United  States,  316  A.2d  875, 
1974  D.C.  App.  LEXIS  386  (1974). 

Merger  of  offenses. 

Where  charges  of  assault  with  intent  to  com- 
mit rape  while  armed  and  charges  of  assault 
with  a  dangerous  weapon  arose  from  the  same 
act  or  transaction,  the  latter  charge,  requiring 
proof  of  two  of  the  three  elements  constituting 
former  offense,  merged  with  and  became  a 
lesser  offense  to  the  charge  of  assault  with 
intent  to  commit  rape  while  armed,  barring 
conviction  on  the  lesser  offense.  D.C.  Code 
§§  22-501,  22-502,  22-3202.  United  States  v. 
Benn,  476  F.2d  1127,  1972  U.S.  App.  LEXIS 
6483  (C.A.D.C.  1972). 

Convictions  for  two  counts  of  possession  of 
firearm  during  crime  of  violence  (PFCV) 
merged,  for  sentencing  purposes,  where  only 
one  gun  was  used  and  the  incidents  were  not 
separated  by  time  and  location;  the  incidents 
occurred  at  an  outdoor  cookout,  at  which  defen- 
dant, while  armed  with  one  gun,  shot  an  unin- 
tended victim  and  shot  and  killed  the  intended 
victim.  West  V.  United  States,  866A.2d  74,  2005 
D.C.  App.  LEXIS  9  (2005). 

Defendant's  convictions  for  armed  mayhem 
and  assault  with  intent  to  kill  while  armed 
(AWIKWA)  did  not  merge,  even  though  they 
arose  from  single  shooting.  D.C.  Code  1981, 
§§  22-501,  22-506,  22-3202.  Green  v.  United 
States,  718  A.2d  1042,  1998  D.C.  App.  LEXIS 
161  (1998),  writ  of  certiorari  denied  by  526  U.S. 
1011,  119  S.  Ct.  1156,  143  L.  Ed.  2d  222,  1999 
U.S.  LEXIS  1836,  67  U.S.L.W.  3560  (1999). 

Convictions  on  mayhem  while  armed  and 
assault  with  dangerous  weapon  merged  into 
one  offense.  D.C.  Code  1981,  §§  22-501,  22-506, 
22-3202.  Sterling  v.  United  States,  691  A.2d 
126,  1997  D.C.  App.  LEXIS  38  (1997),  amended 
by  1997  D.C.  App.  LEXIS  107  (D.C.  May  13, 
1997). 

Assault  with  intent  to  commit  carnal  knowl- 
edge and  lesser  offense  of  taking  indecent  lib- 
erties with  minor  child  did  not  merge  into  one 
crime  where  defendant  initially  pulled  child's 
pants  down  and  fondled  her,  and  later,  after  a 
brief  interval  which  gave  defendant  a  moment 
to  decide  whether  to  retreat  or  invade  another 
interest,  attempted  to  have  sexual  intercourse 
with  her.  D.C.  Code  1981,  §  22-501;  §  22- 
3501(a)  (repealed).  Spain  v.  United  States,  665 
A.2d  658,  1995  D.C.  App.  LEXIS  199  (1995). 

Conviction  for  possession  of  firearm  during 
crime  of  violence  did  not  merge  with  predicate 
convictions  for  armed  robbery,  burglary  while 
armed,  and  assault  with  intent  to  commit  rob- 
bery while  armed.  D.C.  Code  1981,  §  22- 
3204(b).  Poole  v.  United  States,  630  A.2d  1109, 
1993  D.C.  App.  LEXIS  212  (1993),  writ  of 


certiorari  denied  by  513  U.S.  855,  115  S.  Ct. 
160,  130  L.  Ed.  2d  98,  1994  U.S.  LEXIS  6092, 
63  U.S.L.W.  3261  (1994),  writ  of  certiorari  de- 
nied by  513  U.S.  858,  115  S.  Ct.  166,  130  L.  Ed. 
2d  103,  1994  U.S.  LEXIS  6136,  63  U.S.L.W. 
3261  (1994). 

Conviction  for  kidnapping  did  not  merge  with 
convictions  for  assault  with  intent  to  rape  while 
armed,  mayhem  while  armed,  and  assault  with 
a  deadly  weapon;  assault-related  convictions 
required  proof  that  defendant  was  armed,  and 
kidnapping  conviction  required  proof  of  aspor- 
tation or  confinement.  D.C.  Code  1981,  §§  22- 
501,  22-506,  22-2101,  22-3202.  Whitaker  v. 
United  States,  616  A.2d  843,  1992  D.C.  App. 
LEXIS  287  (1992). 

Assault  with  dangerous  weapon  was  lesser 
included  offense  of  armed  robbery  because  all 
elements  of  assault  with  dangerous  weapon 
were  included  in  armed  robbery  and  assault 
was  committed  to  effect  robbery;  therefore,  con- 
viction for  assault  with  dangerous  weapon 
merged  into  conviction  for  armed  robbery  and 
double  jeopardy  clause  precluded  punishment 
for  both  defenses.  U.S.  Const.Amend.  5;  D.C. 
Code  1981,  §§  22-501,  22-2901,  22-3202.  Norris 
V.  United  States,  585  A.2d  1372,  1991  D.C.  App. 
LEXIS  26  (1991). 

As  long  as  assault  was  committed  for  pur- 
poses of  effecting  robbery,  conviction  for  assault 
with  dangerous  weapon  merges  into  conviction 
for  armed  robbery  and  absent  intent  to  kill, 
degree  of  assault  is  irrelevant.  D.C.  Code  1981, 
§§  22-501,  22-2901,  22-3202.  Norris  v.  United 
States,  585  A.2d  1372,  1991  D.C.  App.  LEXIS 
26  (1991). 

Armed  assault  with  intent  to  rob  victim  did 
not  merge  with  armed  robbery  of  assault  vic- 
tim's husband  where  victim  was  frightened  into 
abandoning  control  of  property  upon  sighting 
armed  man  so  that  assault  was  complete  before 
husband  appeared  to  assert  his  control  over 
property  D.C.  Code  1981,  §§  22-501,  22-2901, 
22-3202.  Davis  v.  United  States,  498  A.2d  242, 
1985  D.C.  App.  LEXIS  490  (1985). 

Convictions  for  assault  with  a  dangerous 
weapon  were  not  subject  to  being  reversed  on 
ground  that  they  merged  with  convictions  for 
malicious  disfigurement  while  armed  where  it 
was  clear  that  the  jury  found  defendants  guilty 
of  assault  with  a  dangerous  weapon  as  a  lesser 
included  offense  of  either  the  assault  with  in- 
tent to  kill  while  armed  count  or  the  assault 
with  intent  to  commit  robbery  while  armed 
count  and  that,  by  specific  request,  the  lesser 
included  offense  charge  was  limited  to  either  of 
those  counts.  D.C.  Code  1973,  §§  22-401,  22- 
501,  22-502,  22-506,  22-3202,  22-3502.  Perkins 
V.  United  States,  446  A.2d  19,  1982  D.C.  App. 
LEXIS  363  (1982). 

Doctrine  of  merger  did  not  apply  to  charge  of 
assault  with  intent  to  kill  while  armed  and 
charge  of  mayhem  while  armed,  although  of- 
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fenses  arose  from  single  occurrence,  since  ele-' 
ments  of  proof  of  two  crimes  were  different, 
statutes  proscribing  crimes  protected  different 
societal  interests,  and  infliction  of  permanent 
injury,  which  is  required  for  finding  of  mayhem, 
is  not  integral  part  of  every  assault.  D.C.  Code 
§§  22-501,  22-506.  Bridgeford  v.  United  States, 
411  A.2d  633, 1980  D.C.  App.  LEXIS  230  (1980). 

In  prosecution  for  murder,  kidnapping,  and 
assault  arising  out  of  the  "Hanafi"  take-overs  of 
three  buildings,  the  kidnapping  convictions  of 
defendants  did  not  merge  with  the  other  of- 
fenses. D.C.  Code  §§  22-105a,  22-501,  22-502, 
22-2101,  22-2401,  22-2403,  22-3202.  Khaahs  v. 
United  States,  408  A.2d  313,  1979  D.C.  App. 
LEXIS  461  (1979),  writ  of  certiorari  denied  by 
444  U.S.  1092,  100  S.  Ct.  1059,  62  L.  Ed.  2d 
781,  1980  U.S.  LEXIS  912  (1980). 

Seizure  and  asportation,  which  consisted  of 
fact  that  defendant,  without  a  weapon,  had 
dragged  victim  approximately  63  paces  before 
throwing  her  to  ground  and  attempting  to  rape 
her,  was  an  integral  element  of  the  assault  with 
intent  to  rape  offense,  and,  thus,  the  seizure 
and  asportation  merged  into  such  offense  and 
was  not  a  separate  kidnapping  offense.  D.C. 
Code  §§  22-501,  22-2101.  Robinson  v.  United 
States,  388  A.2d  1210,  1978  D.C.  App.  LEXIS 
541  (1978). 

Assault  with  a  dangerous  weapon  committed 
by  one  defendant  who,  while  armed  with  shot- 
gun, threatened  and  warned  robbery  victims  to 
return  to  apartment  building  when  victims 
attempted  to  follow  robbers,  was  separate  and 
distinct  from  assault  with  intent  to  commit 
robbery  while  armed  committed  immediately 
previous  to  warning  not  to  follow  by  defendant 
and  other  robbers  in  hallway  of  apartment 
building,  and  thus  former  offense  did  not  merge 
into  latter.  D.C.  Code  §§  22-501,  22-502,  22- 
3202.  Heiligh  v.  United  States,  379  A.2d  689, 
1977  D.C.  App.  LEXIS  252  (1977). 

Nature  and  elements  of  offenses. 

—  Assault  with  intent  to  sexually  abuse. 

Statute  dispensing  with  element  of  "forcibly" 
in  cases  involving  rape  of  child  under  16  years 
of  age  would  be  read  to  apply  in  prosecution  for 
assault  with  intent  to  rape  where  victim  al- 
though 27  years  of  age  had  mind  of  child  of 
about  7  years  old.  D.C.  Code  §§  22-501,  22- 
2801.  United  States  v.  Medley,  452  F.2d  1325, 
1971  U.S.  App.  LEXIS  6916  (C.A.D.C.  1971). 

Assault  with  intent  to  rape  is  established  by 
use  of  and  intent  to  use  some  physical  force  for 
purpose  of  achieving  sexual  gratification,  but 
requires  an  intent  to  persist  in  such  force  even 
in  face  of  and  for  purpose  of  overcoming  victim's 
resistance.  D.C.  Code  §  22-2801.  United  States 
V.  Huff,  442  F.2d  885,  1971  U.S.  App.  LEXIS 
11498  (C.A.D.C.  1971). 


A  man  who  handles  a  lady  vigorously  and 
with  some  force  (against  her  will)  is  guilty  of  an 
indecent  assault;  but  he  does  not  have  an  intent 
to  commit  rape  if  his  actions  are  taken  in  hope 
or  expectation  of  thereby  awakening  desire, 
and  with  further  intention  of  desisting  if  his 
approach  does  not  arouse  desire  or  lead  to 
acquiescence,  but  rather  encounters  continued 
resistance.  D.C.  Code  §  22-501.  United  States 
V.  Bryant,  420  F.2d  1327,  1969  U.S.  App.  LEXIS 
9743  (C.A.D.C.  1969). 

Essential  elements  of  offense  of  assault  with 
intent  to  commit  rape,  each  of  which  govern- 
ment must  prove  beyond  reasonable  doubt,  are: 
(1)  that  defendant  made  an  assault  upon  com- 
plainant; (2)  that  he  did  so  with  specific  intent 
to  have  intercourse  with  the  complainant;  and 
(3)  that  he  intended  to  achieve  penetration  of 
complainant's  sexual  organ  against  her  will 
and  by  using  such  force  or  threat  of  force  as 
might  be  necessary  to  overcome  resistance  or 
make  further  resistance  useless.  D.C.  Code 
§  22-501.  United  States  v.  Bryant,  420  F.2d 
1327,  1969  U.S.  App.  LEXIS  9743  (C.A.D.C. 
1969). 

Unless  there  is  an  element  of  intended  force, 
an  assault  with  intent  to  have  sexual  inter- 
course is  not  an  assault  with  intent  to  commit 
rape.  D.C.  Code  §  22-501.  United  States  v. 
Bryant,  420  F2d  1327,  1969  U.S.  App.  LEXIS 
9743  (C.A.D.C.  1969). 

When  a  defendant  intends  to  use  the  kind  of 
"force"  that  is  enough  in  his  mind  to  test  exis- 
tence or  persistence  of  complainant's  true  in- 
tentions, but  not  enough  to  achieve  sexual 
intercourse  if  she  "really"  rejects  him,  there  is 
no  intent  to  commit  rape.  D.C.  Code  §  22-501. 
United  States  v.  Bryant,  420  F2d  1327,  1969 
U.S.  App.  LEXIS  9743  (C.A.D.C.  1969). 

Material  elements  of  an  assault  with  intent 
to  commit  rape  are  an  assault,  an  intent  to  have 
carnal  knowledge  of  a  female,  and  a  purpose  to 
carry  into  effect  this  intent  with  force  and 
against  consent  of  the  female  unless  intended 
victim  is  child  under  age  of  16,  in  which  case 
intent  to  use  force  need  not  be  alleged  or 
proved.  D.C.  Code  §  22-501.  Allison  v.  United 
States,  409  R2d  445,  1969  U.S.  App.  LEXIS 
8900  (C.A.D.C.  1969). 

An  assault  with  intent  to  commit  carnal 
knowledge  on  a  child  is  certainly  the  taking  of 
indecent  liberties  with  a  child,  but  with  intent 
of  going  beyond  the  liberties  referred  to  in 
statute,  and  intent  to  commit  carnal  knowledge 
is  to  take  indecent  liberties  plus  an  intent  much 
more  vicious,  violent  or  aggravated.  D.C.  Code 
1951,  §§  22-501,  22-3501(a).  Younger  v.  U.S., 
263  F.2d  735,  1959  U.S.  App.  LEXIS  5032 
(C.A.D.C.  1959). 

In  order  to  constitute  offense  of  "assault  to 
commit  rape"  not  only  must  the  assault  disclose 
the  purpose  of  the  accused  but  there  must  be  an 
overt  act  in  addition  to  the  intent.  Fountain  v. 
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U.S.,  236  F.2d  684,  1956  U.S.  App.  LEXIS  2817 
(C.A.D.C.  1956). 

In  prosecution  for  assault  with  intent  to  rape, 
it  was  immaterial  that  defendant  was  so  unsuc- 
cessful that  neither  rape  nor  even  an  attempt  to 
rape  was  committed.  Lynn  v.  U.S.,  172  F.2d  764, 
1949  U.S.  App.  LEXIS  2770  (C.A.D.C.  1949). 

Where  taxicab  driver  exposed  a  private  part 
of  his  body  and  requested  child  passenger  to 
hold  it,  which  child  did,  fearing  that  if  she 
refused  she  would  not  be  taken  to  her  mother  as 
driver  had  been  directed,  offense  of  assault  was 
not  the  less  complete  because  it  was  hand  of 
child  which  touched  body  of  accused  rather 
than  the  reverse.  D.C.  Code  1929,  T.  6,  §  29. 
Beausoliel  v.  U.S.,  107  F.2d  292,  1939  U.S.  App. 
LEXIS  2731  (1939). 

Sex  Offender  Registration  Act  (SORA)  was 
codified  law  of  District  of  Columbia  that  quali- 
fied as  practice,  policy,  or  custom  of  District  for 
which  District  could  be  sued  directly  under 
§§  1983  for  monetary,  declaratory,  or  injunctive 
relief.  Anderson  v.  Holder,  691  F.Supp.2d  57, 
2010  U.S.  Dist.  LEXIS  19983  (2010),  affirmed 
by  647  F.3d  1165,  396  U.S.  App.  D.C.  281,  2011 
U.S.  App.  LEXIS  16856  (2011). 

District  of  Columbia  courts  look  to  common 
law  of  Maryland  for  guidance  when  their  own 
precedent  is  not  dispositive.  Newby  v.  United 
States,  797  A.2d  1233,  2002  D.C.  App.  LEXIS 
105  (2002). 

In  prosecutions  for  assault  with  intent  to 
commit  rape  while  armed,  the  assault  with 
dangerous  weapon  need  not  occur  simultane- 
ously with  events  from  which  jury  could  reason- 
ably infer  specific  intent  to  rape.  D.C.  Code 
1981,  §§  22-501,  22-3202.  Glascoe  v.  United 
States,  514  A.2d  455,  1986  D.C.  App.  LEXIS 
409  (1986). 

Essential  elements  of  "assault  with  intent  to 
rape"  are  that  defendant  made  assault  upon 
complainant  with  specific  intent  to  have  sexual 
intercourse  by  force,  with  intent  to  achieve 
penetration  of  complainant's  sexual  organs 
against  complainant's  will  and  by  such  force  or 
threat  of  force  as  might  be  necessary  to  over- 
come resistance  or  make  further  resistance 
useless.  D.C.  Code  1981,  §  22-501.  Robinson  v. 
United  States,  501  A.2d  1273,  1985  D.C.  App. 
LEXIS  538  (1985). 

—  Assault  with  dangerous  or  deadly 
weapon,  nature  and  elements  of  of- 
fenses. 

Fact  that  statute  relating  to  assault  with  a 
dangerous  weapon  is  grouped  with  other  crimes 
which  all  require  particular  intent  does  not 
mean  that  assault  with  a  dangerous  weapon, 
unlike  simple  assault,  should  be  viewed  as 
requiring  a  similar  intent  where  the  statute 
was  silent  as  to  any  requirement  of  intent, 
although  in  all  other  offenses  to  which  refer- 
ence was  made  the  requirement  was  explicit. 


D.C.  Code  1961,  §§  22-501  to  22-504.  Parker  v. 
United  States,  359  F.2d  1009,  1966  U.S.  App. 
LEXIS  6529  (C.A.D.C.  1966). 

There  is  no  statutory  requirement  for  either 
robbery  or  assault  with  a  dangerous  weapon, 
that  there  be  a  specific  intent  to  commit  the 
other.  D.C.  Code  1961,  §§  22-501,  22-502,  22- 
1801,  22-2901,  22-3102,  22-3202.  United  States 
V.  Suggs,  269  F.  Supp.  732,  1967  U.S.  Dist. 
LEXIS  8793  (D.D.C1967). 

Assault  with  a  dangerous  weapon  requires 
proof  that  the  weapon  actually  was  used  in 
assault  while  malicious  disfigurement,  with  the 
punishment  enhancement  element  of  being 
armed,  requires  only  proof  that  the  accused 
was  armed  or  had  a  dangerous  weapon  readily 
available;  malicious  disfigurement  while  armed 
requires  proof  of  specific  intent  and  permanent 
disfigurement  while  assault  with  a  dangerous 
weapon  does  not  require  proof  of  either  fact. 
D.C.  Code  1973,§§  22-401,  22-501,  22-502,  22- 
506,  22-3202,  22-3502.  Perkins  v.  United 
States,  446  A.2d  19,  1982  D.C.  App.  LEXIS  363 
(1982). 

—  Assault  with  intent  to  rob,  nature  and 

elements  of  offenses. 

Elements  of  assault  with  intent  to  commit 
robbery  are  (1)  that  defendant  assaulted  com- 
plainant and  (2)  at  the  time  of  the  assault,  the 
defendant  acted  with  specific  intent  to  commit 
the  offense  of  robbery  upon  the  complainant. 
Carter  v.  United  States,  957  A.2d  9,  2008  D.C. 
App.  LEXIS  397  (2008). 

District  of  Columbia's  robbery  statute  was 
unambiguously  designed  to  protect  persons. 
D.C.  Code  1981,  §§  22-501,  22-2901,  22-3202. 
Davis  V.  United  States,  498  A.2d  242,  1985  D.C. 
App.  LEXIS  490  (1985). 

Elements  of  assault  with  intent  to  commit 
robbery  are  that  defendant  assaulted  complain- 
ant and  that,  at  time  of  assault,  defendant  had 
specific  intent  to  commit  robbery.  D.C.  Code 
1981,  §  22-501.  Singleton  v.  United  States,  488 
A.2d  1365,  1985  D.C.  App.  LEXIS  338  (1985). 

Assault  which  comprises  an  essential  ele- 
ment of  offense  of  assault  with  intent  to  commit 
robbery  is  common-law  assault.  D.C.  Code 
§  22-501.  Anthony  v.  United  States,  361  A.2d 
202,  1976  D.C.  App.  LEXIS  334  (1976). 

—  Assault  with  intent  to  kill,  nature  and 

elements  of  offenses. 

Assault  with  intent  to  kill  while  armed  is  a 
crime  requiring  specific  intent.  United  States  v. 
Martin,  475  F2d  943,  1973  U.S.  App.  LEXIS 
12008  (C.A.D.C.  1973). 

Defendant's  conclusory  statement  that  he 
had  been  intoxicated  did  not  negate  his  specific 
intent  to  commit  the  crime  of  assault  with 
intent  to  kill  while  armed;  defendant  could  not 
remember  how  much  alcohol  he  had  consumed, 
and  there  was  no  evidence  that  defendant  was 
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incapacitated  by  his  intoxication.  Riddick  V. 
United  States,  806  A.2d  631,  2002  D.C.  App. 
LEXIS  529  (2002). 

Assault  with  intent  to  murder  (AWIM)  re- 
quires the  absence  of  mitigating  circumstances 
but  intent  may  be  suppUed  by  the  existence  of 
mahce,  while  assault  with  intent  to  kill  (AWIK) 
requires  a  specific  intent  to  kill  but  does  not 
require  absence  of  mitigating  circumstances. 
Thomas  v.  United  States,  748  A. 2d  931,  2000 
D.C.  App.  LEXIS  84  (2000),  writ  of  certiorari 
denied  by  534  U.S.  917,  122  S.  Ct.  263,  151  L. 
Ed.  2d  192,  2001  U.S.  LEXIS  6953,  70  U.S.L.W. 
3242  (2001),  writ  of  certiorari  denied  by  540 
U.S.  920,  124  S.  Ct.  321,  157  L.  Ed.  2d  217, 
2003  U.S.  LEXIS  7049,  72  U.S.L.W.  3244 
(2003). 

If  jury  finds  absence  of  mitigating  circum- 
stances element  of  assault  with  intent  to  mur- 
der while  armed  has  not  been  proved  beyond 
reasonable  doubt,  jury  may  not  convict  of  as- 
sault with  intent  to  murder  while  armed,  and 
may  find  guilt  only  of  lesser  offense,  assault 
with  intent  to  kill  while  armed.  Howard  v. 
United  States,  656  A.2d  1106,  1995  D.C.  App. 
LEXIS  29  (1995). 

Evidence  of  provocation  that  will  be  adequate 
for  mitigating  malice  requirement  for  assault 
with  intent  to  murder  while  armed,  and 
thereby  reduce  the  degree  of  criminality,  need 
not  be  enough  to  justify  self-defense  instruction 
that  would  justify  killing  altogether;  evidence 
of  provocation  need  only  be  enough  to  justify 
jury's  reasonable  belief  that  defendant  was 
guilty  of  the  lesser  offense,  as  defendant's  ac- 
tions had  been  provoked  by  conduct  that  would 
cause  ordinary  reasonable  person  in  heat  of 
moment  to  lose  his  self-control  and  act  on 
impulse  and  without  reflection.  Howard  v. 
United  States,  656  A.2d  1106,  1995  D.C.  App. 
LEXIS  29  (1995). 

Theory  of  concurrent  intent  was  properly 
used  to  sustain  assault  with  intent  to  kill  while 
armed  (AWIKWA)  conviction  arising  from  in- 
jury of  unintended  victim  by  bullets  fired  at 
intended  victim,  even  though  defendant  was 
convicted  of  AWIKWA  against  intended  victim; 
evidence  permitted  finding  concurrent  intent  to 
kill  everyone  in  path  of  bullets  fired  at  intended 
victim.  D.C.  Code  1981,  §§  22-501,  22-3202. 
Ruffin  V.  United  States,  642  A.2d  1288,  1994 
D.C.  App.  LEXIS  86  (1994). 

Specific  intent  to  kill,  as  required  under  stat- 
ute prohibiting  assault  with  intent  to  kill,  ex- 
ists when  a  person  acts  with  the  purpose  or 
conscious  intention  of  causing  the  death  of 
another.  D.C.  Code  1981,  §  22-501.  Logan  v. 
United  States,  483  A.2d  664,  1984  D.C.  App. 
LEXIS  531  (1984). 

Person  may  be  convicted  of  assault  with 
intent  to  kill  even  though  state  of  mind  at  time 
of  the  crime  was  not  sufiRcient  to  constitute 
murder;  person  who  commits  an  assault  with 


specific  intent  to  kill  but  who  acts  with  ade- 
quate provocation,  justification  or  excuse  may 
be  charged  and  convicted  despite  the  fact  that, 
had  the  victim  of  the  assault  died,  charge  of 
manslaughter  not  murder  would  have  been 
appropriate.  D.C.  Code  1981,  §§  22-501,  22- 
2405.  Logan  v.  United  States,  483  A.2d  664, 
1984  D.C.  App.  LEXIS  531  (1984). 

New  triaL 

Evidence  in  proceeding  on  motion  for  new 
trial,  or  alternatively,  dismissal  of  indictment, 
supported  trial  court's  findings  that  the  state- 
ments and  testimony  of  witnesses  whose  state- 
ments were  allegedly  wrongfully  withheld  from 
the  defense  did  not  include  evidence  that  was 
relevant  or  material  or  that  would  be  helpful  to 
the  defense  or  tend  to  exculpate  accused  and 
that  the  disclosure  to  accused  prior  to  trial  of 
the  statements  would  not  have  led  to  evidence 
that  was  relevant  or  material  or  that  would 
tend  to  be  exculpatory  of  murder  and  assault 
with  intent  to  rob  charges.  D.C.  Code  §§  22- 
501,  22-2401.  United  States  v.  Bowles,  488  F.2d 
1307,  1973  U.S.  App.  LEXIS  7108  (C.A.D.C. 
1973),  writ  of  certiorari  denied  by  415  U.S.  991, 
94  S.  Ct.  1591,  39  L.  Ed.  2d  888,  1974  U.S. 
LEXIS  778  (1974). 

In  prosecution  for  assault  with  intent  to  kill 
and  possession  of  a  rifle  with  intent  to  use  it 
unlawfully  against  another,  where  the  court 
found  the  defendant  not  guilty  by  reason  of 
insanity  and  it  did  not  appear  that  defendant 
actually  understood  and  acquiesced  that  the 
question  of  his  guilt  was  being  tried  in  that  it 
did  not  appear  that  he  understood  and  acqui- 
esced in  what  was  being  accomplished  without 
witnesses  or  evidence  and  he  protested 
promptly  a  few  days  after  the  verdict,  the 
defendant  was  entitled  to  a  new  trial.  D.C. 
Code  1951,  §§  22-501,  22-3214(b),  24-301. 
Rucker  v.  U.S.,  280  F.2d  623,  1960  U.S.  App. 
LEXIS  4479  (C.A.D.C.  1960). 

Where  newly  discovered  evidence  designed  to 
show  that  defendant  may  have  been  suffering  a 
psychiatric  condition  at  time  of  conviction  of 
assault  with  intent  to  commit  robbery,  was 
within  knowledge  of  defendant  at  time  of  his 
trial,  and  was  not  such  as  would  probably  lead 
to  acquittal  on  second  trial,  new  trial  was 
properly  denied.  D.C.  Code  1940,  §§  22-501, 
22-2204.  Saunders  v.  U.S.,  197  F.2d  685,  1952 
U.S.  App.  LEXIS  2673  (C.A.D.C.  1952). 

Any  Brady  violation  resulting  from  prosecu- 
tion's failure  to  disclose  to  defendant  prior  to 
trial,  in  prosecution  of  five  defendants  arising 
out  of  beating  of  homeless  man  and  murder  and 
assaults  of  passersby  who  tried  to  intervene, 
that  there  was  a  pending  neglect  proceeding 
against  government  eyewitness,  did  not  preju- 
dice defendant,  as  required  in  order  for  such 
defendant  to  obtain  a  new  trial,  as  witness's 
testimony  did  not  incriminate  such  defendant. 
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Perez  v.  United  States,  968  A.2d  39,  2009  D.C. 
App.  LEXIS  57  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Evidence  was  sufficient  to  establish,  at  Brady 
violation  hearing,  that  even  if  the  government 
violated  Brady,  in  prosecution  of  defendants 
arising  out  of  beating  of  homeless  man  and 
murder  and  assaults  of  passersby  who  tried  to 
intervene,  by  not  disclosing  that  eyewitness 
made  false  statements  regarding  her  illegal 
immigration  status  when  she  was  being  consid- 
ered for  a  witness  protection  program  prior  to 
trial,  such  violation  did  not  prejudice  defen- 
dants, as  required  in  order  for  defendants  to 
obtain  a  new  trial;  witness  had  been  living  in 
the  country  since  she  was  nine,  there  was 
evidence  that  witness's  status  only  became  an 
issue  after  she  had  provided  a  statement  to  the 
police  and  testified  before  grand  jury  and  that 
witness  did  not  seek  to  use  her  statement  or 
grand  jury  testimony  to  secure  her  immigration 
status,  and  other  witnesses  corroborated  al- 
most all  of  such  witness's  trial  testimony.  Perez 
V.  United  States,  968  A.2d  39,  2009  D.C.  App. 
LEXIS  57  (2009),  writ  of  certiorari  denied  by 
558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317, 
2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Any  Brady  violation  by  the  prosecution  in 
failing  to  disclose  to  defense  counsel  witnesses 
who  could  allegedly  impeach  testimony  of  gov- 
ernment eyewitness  by  testifying  that  eyewit- 
ness had  drunk  a  large  amount  of  alcohol  and 
left  nightclub  before  incident  occurred,  in  pros- 
ecution of  defendants  arising  out  of  beating  of 
homeless  man  and  murder  and  assaults  of 
passersby  who  tried  to  intervene,  did  not  prej- 
udice defendants,  as  required  in  order  for  de- 
fendants to  obtain  a  new  trial,  as  one  of  such 
witnesses  nonetheless  testified  during  the  trial, 
such  witnesses  had  provided  inconsistent  state- 
ments to  police,  and  testimony  of  the  eyewit- 
ness was  almost  completely  corroborated  by 
other  government  witnesses,  with  the  excep- 
tion of  eyewitness's  testimony  that  one  of  the 
defendants  threatened  and  assaulted  her  fol- 
lowing the  incident.  Perez  v.  United  States,  968 
A.2d  39,  2009  D.C.  App.  LEXIS  57  (2009),  writ 
of  certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7527, 
78  U.S.L.W.  3237  (2009),  writ  of  certiorari  de- 
nied by  558  U.S.  975,  130  S.  Ct.  473,  175  L.  Ed. 
2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W. 
3237  (2009). 

Prosecution's  violation  of  Brady,  in  trial  of 
defendants  arising  out  of  beating  of  homeless 
man  and  murder  and  assaults  of  passersby  who 


tried  to  intervene,  by  disclosing  just  before 
eyewitness  testified  the  grand  jury  transcript  of 
witness's  testimony  and  information  indicating 
that  witness  met  with  prosecution  multiple 
times  before  acknowledging  he  had  a  memory 
of  the  incident,  did  not  prejudice  defendants,  as 
required  in  order  for  defendants  to  obtain  a  new 
trial,  as  defense  counsel  were  still  able  to  con- 
duct an  effective  cross-examination,  counsel 
exploited  many  other  available  grounds  to  at- 
tack witness's  credibility,  prosecution  on  redi- 
rect brought  out  witness's  prior  statements 
that  he  had  no  memory,  it  was  obvious  that 
witness  had  resisted  prosecution's  persistent 
questions  regarding  his  knowledge  of  the  inci- 
dent, and  the  jury  was  made  aware  through 
other  witnesses  that  the  government's  investi- 
gation of  the  incident  had  been  heavy-handed. 
Perez  v  United  States,  968  A.2d  39,  2009  D.C. 
App.  LEXIS  57  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Trial  court  erred  in  denying  defendant's  mo- 
tion for  new  trial,  following  convictions  for 
kidnapping  while  armed,  armed  robbery,  as- 
sault with  intent  to  commit  rape  while  armed, 
and  possession  of  firearm  during  crime  of  vio- 
lence, which  motion  was  based  on  newly  discov- 
ered evidence  consisting  of  handwritten  affida- 
vit from  alleged  participant  in  crimes,  who 
stated  that  defendant  did  not  participate, 
where  government  conceded  its  one  ground  for 
opposing  motion,  that  is,  untimeliness,  and 
trial  court's  remaining  reasons  for  denying  mo- 
tion without  evidentiary  hearing  were  not  as- 
serted by  government  in  trial  court  and  were 
unpersuasive.  Arrington  v.  United  States,  804 
A.2d  1068,  2002  D.C.  App.  LEXIS  483  (2002). 

Defendant,  who  had  been  convicted  of  assault 
with  intent  to  commit  robbery  and  armed  rob- 
bery, was  not  entitled  to  new  trial  on  ground  of 
newly  discovered  evidence  consisting  of  his 
posttrial  information  that  an  attempt  had  been 
made  on  his  life  by  the  "real"  robber,  whom 
defendant  and  another  witness  could  identify, 
and  that  defendant  had  not  given  his  attorney 
the  information  prior  to  trial  because  of  fear  for 
his  life,  as  defendant  had  been  apprehended  on 
strength  of  positive  identifications  and  it  was 
unlikely  that  the  additional  testimony,  which 
would  merely  have  been  cumulative  of  defense 
of  innocent  presence,  would  have  produced  a 
different  result.  D.C.  Code  §§  22-501,  22-3202. 
Quick  V  United  States,  316  A.2d  875, 1974  D.C. 
App.  LEXIS  386  (1974). 

Persons  liable. 

Juvenile  may  be  charged  with  assault  to 
commit  murder  under  statute  which  provides 
for  imprisonment  of  defendant  convicted  of  as- 
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saulting  another  with  intent  to  commit  any 
offense  not  enumerated  in  either  of  two  other 
assault  statutes,  and  offense  of  assault  with 
intent  to  commit  murder  falls  within  provision 
authorizing  automatic  transfer  of  juvenile  of- 
fenders for  prosecution  as  adults.  D.C.  Code 
1981,  §§  16-2301(3)(A),  22-501  to  22-503. 
United  States  v.  Hobbs,  594  A.2d  66,  1991  D.C. 
App.  LEXIS  193  (1991). 

Powers  and  duties  of  prosecutors. 

When  government  is  aware  that  suspect 
claims  there  are  mitigating  circumstances  re- 
garding his  state  of  mind  at  time  of  homicide, 
prosecutor  should  not  bring  or  maintain 
charges  involving  malice  unless  he  or  she  has 
sufficient  admissible  evidence  to  persuade  jury 
that  suspect  indeed  acted  with  intent  to  kill 
and  without  adequate  provocation,  justification 
or  excuse.  D.C.  Code  1981,  §§  22-501,  22-2405; 
Code  of  ProfResp.,  DR7- 103(A).  Logan  v. 
United  States,  483  A.2d  664,  1984  D.C.  App. 
LEXIS  531  (1984). 

Presumptions  and  burden  of  proof. 

—  Assault  with  intent  to  sexually  abuse. 

On  charge  of  assault  with  intent  to  commit 
rape,  defendant's  intent  may  be  inferred  from 
conduct.  D.C.  Code  §  22-501.  Higgins  v.  United 
States,  401  F.2d  396,  1968  U.S.  App.  LEXIS 
6310  (C.A.D.C.  1968). 

To  make  out  a  case  of  "assault  with  intent  to 
commit  rape",  the  evidence  must  show  beyond  a 
reasonable  doubt  (1)  an  assault,  (2)  an  intent  to 
have  carnal  knowledge  of  female,  and  (3)  a 
purpose  to  carry  into  effect  such  intent  with 
force  and  against  consent  of  the  female.  D.C. 
Code  1961,  §  22-501.  Baber  v.  United  States, 
324  F.2d  390,  1963  U.S.  App.  LEXIS  4816 
(C.A.D.C.  1963),  writ  of  certiorari  denied  by  376 
U.S.  972,  84  S.  Ct.  1139,  12  L.  Ed.  2d  86,  1964 
U.S.  LEXIS  1524  (1964). 

The  evidence  must  show  beyond  reasonable 
doubt  an  assault,  an  intent  to  have  carnal 
knowledge  of  a  female,  and  a  purpose  to  carry 
out  the  intent  with  force  and  against  the  will  of 
the  female,  to  make  out  a  case  of  "assault  with 
intent  to  commit  rape".  Robinson  v.  U.S.,  136 
F.2d  283,  1943  U.S.  App.  LEXIS  3011  (1943). 

To  make  out  a  case  of  "assault  with  intent  to 
commit  rape",  the  evidence  must  show  beyond  a 
reasonable  doubt  an  assault,  and  an  intent  to 
have  carnal  knowledge  of  the  female  and  a 
purpose  to  carry  into  effect  the  intent  with  force 
and  against  the  consent  of  the  female.  Ham- 
mond V.  U.S.,  127  F.2d  752,  1942  U.S.  App. 
LEXIS  3967  (1942). 

Proof  of  force,  in  prosecution  for  assault  with 
intent  to  commit  rape  while  armed,  may  be 
unnecessary  if  there  is  evidence  that  the  victim 
reasonably  believed  resistance  would  lead  to 
death  or  serious  bodily  harm;  such  evidence  is 
sufficient  to  prove  defendant's  intent  to  over- 


come resistance  by  force  and  victim's  lack  of 
consent.  D.C.  Code  1981,  §§  22-501,  22-3202. 
Glascoe  v  United  States,  514  A.2d  455,  1986 
D.C.  App.  LEXIS  409  (1986). 

—  Assault  with  intent  to  kill,  presump- 
tions and  burden  of  proof. 

Under  the  concurrent  intent  doctrine,  a  spe- 
cific intent  to  kill  each  individual  may  be  im- 
puted to  a  defendant  who  fires  multiple  shots  at 
two  or  more  persons  at  close  range.  Walls  v. 
United  States,  773  A.2d  424,  2001  D.C.  App. 
LEXIS  120  (2001),  writ  of  certiorari  denied  by 
534  U.S.  1149,  122  S.  Ct.  1112,  151  L.  Ed.  2d 
1006,  2002  U.S.  LEXIS  1111,  70  U.S.L.W.  3516 
(2002). 

To  prove  crimes  of  first-degree  premeditated 
murder  and  assault  with  intent  to  kill  on  an 
aiding  and  abetting  theory,  there  must  be  evi- 
dence from  which  a  reasonable  jury  can  find 
that  defendant  was  involved  in  criminal  activ- 
ity to  extent  that  he  in  some  sort  associated 
himself  with  venture,  that  he  participated  in  it 
as  in  something  that  he  wished  to  bring  about, 
that  he  sought  by  his  action  to  make  it  succeed. 
McCoy  V.  United  States,  760  A.2d  164,  2000 
D.C.  App.  LEXIS  264  (2000),  writ  of  certiorari 
denied  by  532  U.S.  987,  121  S.  Ct.  1636,  149  L. 
Ed.  2d  496,  2001  U.S.  LEXIS  3147,  69  U.S.L.W 
3672  (2001),  writ  of  certiorari  denied  by  533 
U.S.  909,  121  S.  Ct.  2257,  150  L.  Ed.  2d  243, 
2001  U.S.  LEXIS  4446,  69  U.S.L.W.  3763 
(2001),  writ  of  certiorari  denied  by  534  U.S. 
900,  122  S.  Ct.  227,  151  L.  Ed.  2d  163,  2001 
U.S.  LEXIS  6714,  70  U.S.L.W.  3241  (2001),  writ 
of  certiorari  denied  by  534  U.S.  1005,  122  S.  Ct. 
486,  151  L.  Ed.  2d  399,  2001  U.S.  LEXIS  10160, 
70  U.S.L.W.  3316  (2001). 

To  prove  specific  intent  to  kill  necessary  for 
conviction  for  assault  with  intent  to  kill  while 
armed  (AWIKWA),  government  is  not  required 
to  show  that  accused  actually  wounded  victim. 
D.C.  Code  1981,  §§  22-501,  22-3202.  Nixon  v. 
United  States,  730  A.2d  145,  1999  D.C.  App. 
LEXIS  88  (1999),  writ  of  certiorari  denied  by 
528  U.S.  899,  120  S.  Ct.  233,  145  L.  Ed.  2d  196, 
1999  U.S.  LEXIS  6211,  68  U.S.L.W.  3230 
(1999). 

To  convict  defendant  of  assault  with  intent  to 
murder  while  armed,  government  must  prove 
beyond  reasonable  doubt  that:  (1)  defendant 
assaulted  complainant;  (2)  defendant  did  so 
with  specific  intent  to  kill  complainant;  (3) 
there  were  no  mitigating  circumstances,  in 
cases  where  there  is  sufficient  evidence  of  prov- 
ocation; and  (4)  at  time  of  commission  of  of- 
fense, defendant  was  armed.  Howard  v.  United 
States,  656  A.2d  1106,  1995  D.C.  App.  LEXIS 
29  (1995). 

To  convict  defendant  of  assault  with  intent  to 
murder,  government  must  prove  that  defen- 
dant acted  with  malice.  Howard  v.  United 
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states,  656  A.2d  1106,  1995  D.C.  App.  LEXIS 
29  (1995). 

To  prove  assault  with  intent  to  kill,  lethal 
intent  can  be  demonstrated  without  showing 
that  assailant  succeeded  in  wounding  intended 
victim.  Bedney  v.  United  States,  471  A.2d  1022, 
1984  D.C.  App.  LEXIS  320  (1984). 

Questions  of  law  and  fact. 

Competency  of  mentally  retarded  18-year-old 
prosecutrix  to  testify  in  prosecution  for  assault 
with  intent  to  commit  rape  while  armed,  as- 
sault with  a  dangerous  weapon  and  carrying  a 
dangerous  weapon,  was  a  threshold  question  of 
law  committed  to  the  trial  court's  discretion;  it 
remained  for  the  jury,  however,  to  assess  cred- 
ibility of  the  witness  and  the  weight  to  be  given 
her  testimony.  D.C.  Code  §§  22-501,  22-502, 
22-3202,  22-3204.  United  States  v.  Benn,  476 
F.2d  1127,  1972  U.S.  App.  LEXIS  6483 
(C.A.D.C.  1972). 

Whether  defendant,  who  armed  himself  with 
a  pistol  following  discovery  of  theft  of  tape  deck 
from  his  automobile,  who  attempted  to  retrieve 
deck  when  companion  discovered  deck  in  ser- 
vice station  and  who  shot  and  seriously 
wounded  service  station  attendant  following 
argument,  had  acted  in  self-defense  was  for 
jury.  D.C.  Code  §§  22-501,  22-3202,  22-3204. 
United  States  v.  McCrae,  459  F.2d  1140,  1972 
U.S.  App.  LEXIS  11221  (C.A.D.C.  1972). 

Complainant's  testimony,  in  combination 
with  other  evidence,  was  sufficient  to  warrant 
submission  of  assault  with  intent  to  commit 
rape  case  to  jury.  D.C.  Code  §  22-501.  United 
States  V.  Bryant,  420  F.2d  1327,  1969  U.S.  App. 
LEXIS  9743  (C.A.D.C.  1969). 

In  order  to  withstand  motion  for  judgment  of 
acquittal  of  charge  of  assault  with  intent  to 
have  carnal  knowledge,  evidence  need  not  ex- 
clude every  reasonable  hypothesis  other  than 
intent  to  have  intercourse.  D.C.  Code  §  22-501. 
Allison  V.  United  States,  409  F.2d  445,  1969 
U.S.  App.  LEXIS  8900  (C.A.D.C.  1969). 

In  prosecution  for  assault  with  intent  to  rape, 
defendant  was  entitled  to  directed  verdict  be- 
cause of  lack  of  evidence  of  purpose  to  carry  into 
effect  the  intent  to  commit  rape  with  force  and 
against  consent  of  victim.  D.C.  Code  1961, 
§  22-501.  Baber  v.  United  States,  324  R2d  390, 
1963  U.S.  App.  LEXIS  4816  (C.A.D.C.  1963), 
writ  of  certiorari  denied  by  376  U.S.  972,  84  S. 
Ct.  1139,  12  L.  Ed.  2d  86,  1964  U.S.  LEXIS 
1524  (1964). 

In  prosecution  for  assault  with  intent  to 
commit  rape,  evidence  was  sufficient  for  jury. 
Robinson  v.  U.S.,  136  F.2d  283,  1943  U.S.  App. 
LEXIS  3011  (1943). 

In  prosecution  for  assault  with  intent  to 
commit  rape  while  armed,  Government  did  not 
have  to  negate  every  reasonable  hypothesis 
other  than  intent  to  have  sexual  intercourse, 
and  case  could  only  be  removed  from  jury  when 


there  was  no  evidence  upon  which  reasonable 
mind  could  infer  guilt.  D.C.  Code  1981,  §§  22- 
501,  22-3202.  Glascoe  v.  United  States,  514 
A.2d  455,  1986  D.C.  App.  LEXIS  409  (1986). 

Assuming  that  trial  court  had  authority  to 
direct  verdict  for  defendant  on  insanity  ques- 
tion, evidence  presented  jury  question  as  to 
whether  defendant  had  been  insane  at  time  of 
alleged  assault  with  intent  to  commit  rape. 
D.C.  Code§  22-501.  Gilbert  v.  United  States, 
395  A.2d  1,  1978  D.C.  App.  LEXIS  361  (1978). 

In  prosecution  for  assault  with  intent  to  rape, 
issue  of  consent  was  for  the  jury.  D.C.  Code 
§  22-501.  Harley  v.  United  States,  373  A.2d 
898,  1977  D.C.  App.  LEXIS  320  (1977). 

Question  whether  defendants  who  each  had 
his  hand  in  pocket  with  protruding  bulges 
aimed  at  victim's  midsection  and  who  at- 
tempted to  rob  victim  were  guilty  of  assault 
with  intent  to  commit  robbery  was  for  jury.  D.C. 
Code  §  22-501.  Anthony  v.  United  States,  361 
A.2d  202,  1976  D.C.  App.  LEXIS  334  (1976). 

Review. 

—  Determination  and  disposition,  review. 

Where  prosecutor's  improper  closing  and  re- 
buttal arguments  were  so  highly  prejudicial  as 
to  require  reversal  of  conviction  of  defendant 
who  relied  upon  insanity  as  a  defense  and  was 
convicted  of  first-degree  murder  and  assault 
with  intent  to  kill  while  armed,  judgment  of 
conviction  of  codefendant,  who  was  charged  as 
an  aider  and  abettor,  asserted  lack  of  intent  to 
commit  murder,  and  was  convicted  of  second- 
degree  murder,  would  also  be  nullified.  D.C. 
Code  §§  22-105,  22-501,  22-502,  22-2401,  22- 
2403,  -22-3202.  United  States  v.  Hawkins,  480 
F2d  1151,  1973  U.S.  App.  LEXIS  9498 
(C.A.D.C.  1973). 

Facts  of  case  in  which  defendant  convicted  of 
assault  with  intent  to  kill  and  two  counts  of 
assault  with  dangerous  weapon  received  gen- 
eral sentence  of  five  to  fifteen  years,  which  was 
maximum  permitted  for  assault  with  intent  to 
kill,  but  more  than  maximum  limits  in  respect 
to  other  two  counts  of  indictment,  presented 
especially  appealing  case  for  careful  and  pre- 
cise sentencing,  and,  though  conviction  was 
affirmed,  sentence  was  vacated  and  case  was 
remanded  for  resentencing.  D.C.  Code  §§  22- 
501,  22-502.  United  States  v.  Straite,  425  F.2d 
594,  1970  U.S.  App.  LEXIS  10026  (C.A.D.C. 
1970). 

On  record  of  appeal  from  conviction  for  as- 
sault with  intent  to  kill  and  assault  with  dan- 
gerous weapon,  waiver  of  jury  trial  was  not 
shown  to  be  involuntary,  however,  passive  na- 
ture of  role  played  by  trial  court  in  inquiry  as  to 
defendant's  understanding  was  subject  to  crit- 
icism on  appeal.  Fed. Rules  Crim.Proc.  rules  11, 
23(a),  18  U.S.C.;  D.C.  Code  §§  22-501,  22-502. 
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United  States  v.  Straite,  425  F.2d  594,  1910 
U.S.  App.  LEXIS  10026  (C.A.D.C.  1970). 

Where  conviction  for  assault  with  intent  to 
commit  rape  must  be  reversed  for  failure  to 
instruct  on  need  for  corroboration  of  testimony 
of  victim  on  elements  of  offense,  trial  judge 
correctly  instructed  jury  on  elements  of  assault, 
and  evidence  was  sufficient  to  sustain  convic- 
tion for  assault,  it  was  in  interest  of  justice  to 
avoid  automatic  requirement  of  new  trial  be- 
cause of  erroneous  charge,  and  case  would  be 
remanded  to  district  court  with  instructions 
either  to  grant  new  trial,  or  if  prosecutor  con- 
sented and  court  considered  it  in  interest  of 
justice,  to  enter  judgment  of  assault.  D.C.  Code 
§  22-501.  United  States  v.  Bryant,  420  F.2d 
1327,  1969  U.S.  App.  LEXIS  9743  (C.A.D.C. 
1969). 

Where  jury  was  specifically  prohibited  from 
considering  charge  of  taking  indecent  liberties 
with  minor  child  if  defendant  were  to  be  found 
guilty  of  assault  with  intent  to  commit  carnal 
knowledge,  and  defendant  was  found  guilty  of 
the  latter  charge,  jury's  verdict  of  not  guilty  of 
the  former  charge  was  a  nullity  and  did  not 
clothe  defendant  with  former  jeopardy  protec- 
tion or  preclude  reviewing  court  from  directing 
entry  of  judgment  of  guilty  on  indecent  liberties 
charge  upon  finding  evidence  insufficient  to 
sustain  conviction  for  assault  with  intent  to 
commit  carnal  knowledge.  D.C.  Code  §§  22- 
501,  22-3501(a);  18  U.S.C.  §  2106.  Allison  v. 
United  States,  409  F.2d  445,  1969  U.S.  App. 
LEXIS  8900  (C.A.D.C.  1969). 

Where  evidence  would  not  sustain  conviction 
of  assault  with  intent  to  commit  carnal  knowl- 
edge but  was  sufficient  to  establish  all  elements 
of  taking  indecent  liberties  with  minor  child, 
reviewing  court  in  remanding  with  directions  to 
enter  judgment  of  guilty  of  taking  indecent 
liberties  would  accord  permission  to  trial  judge 
to  grant  new  trial  if  he  should  deem  it  to  be  in 
the  best  interest  of  justice.  D.C.  Code  §§  22- 
501,  22-3501(a);  18  U.S.C.  §  2106.9.  Allison  v. 
United  States,  409  F.2d  445,  1969  U.S.  App. 
LEXIS  8900  (C.A.D.C.  1969). 

Remand  was  necessary  in  prosecution  for 
armed  aggravated  assault  with  intent  to  rob, 
for  consideration  of  whether  defense  counsel 
was  ineffective  in  failing  to  move  for  mistrial  or 
seek  suppression  of  victim's  identification  tes- 
timony upon  receiving  victim's  grand  jury  tes- 
timony purportedly  showing  that  victim  did  not 
initially  identify  defendant  with  certainty  and 
that  police-sponsored  showup  procedure  was 
suggestive,  where  trial  court  had  not  consid- 
ered suppression  issue  because  defense  strat- 
egy at  trial  was  to  present  victim  as  aggressor 
and  defendant  as  victim,  rather  than  to  chal- 
lenge reliability  of  identification.  Perry  v. 
United  States,  812  A.2d  924,  2002  D.C.  App. 
LEXIS  741  (2002). 


Reduction  of  convictions  to  assault  with  dan- 
gerous weapon,  rather  than  dismissal,  would  be 
appropriate  remedy  for  failure  to  prove  assault 
with  intent  to  commit  robbery  of  two  victims  as 
charged  in  indictment,  despite  constructive 
amendment  to  indictment.  D.C.  Code  1981, 
§§  22-501,  22-502,  22-3202.  Long  v.  United 
States,  687  A.2d  1331,  1996  D.C.  App.  LEXIS 
234  (1996). 

—  Harmless  or  reversible  error,  review. 

Defendant's  conviction  was  not  required  to  be 
set  aside  because  of  admissibility  of  testimony 
as  to  benzidine  test  which  showed  presence  of 
blood  on  penis  shortly  after  alleged  assault 
with  intent  to  commit  rape  even  if  test  would 
yield  a  positive  response  to  substances  other 
than  blood,  where  defendant  admitted  at  trial 
that  there  was  blood  on  penis  and  attempted  to 
attribute  its  presence  to  another  source.  D.C. 
Code  §  22-501.  United  States  v.  Smith,  470 
F.2d  377,  1972  U.S.  App.  LEXIS  7418  (C.A.D.C. 
1972). 

In  view  of  concurrent  sentences  imposed 
upon  convictions  for  assault  with  intent  to  kill 
while  armed  and  assault  with  a  dangerous 
weapon,  the  mildness  of  the  punishment  ad- 
judged, the  trial  judge's  recommendation  for 
psychiatric  treatment  and  the  necessity  for 
conserving  judicial  resources,  the  Court  of  Ap- 
peals would  not  reach  question  as  to  whether 
the  crime  of  assault  with  dangerous  weapon 
merged  into  crime  of  assault  with  intent  to  kill 
while  armed  with  a  dangerous  weapon,  but 
would  vacate  the  convictions  on  the  four  counts 
which  charged  assault  with  a  dangerous 
weapon.  D.C.  Code  §§  22-501,  22-502,  22-3202. 
United  States  v.  Smith,  470  F.2d  377,  1972  U.S. 
App.  LEXIS  7418  (C.A.D.C.  1972). 

In  prosecution  for  assault  with  intent  to  kill 
while  armed  and  carrjdng  dangerous  weapon, 
in  view  of  overwhelming  direct  evidence  timely 
placing  defendant  at  scene  of  crime  and  equiv- 
ocal and  unsupported  nature  of  his  own  testi- 
mony concerning  his  whereabouts  at  time  of 
offense,  any  emphasis  by  court  or  his  counsel 
upon  his  more  general  defenses  and  any  other 
claimed  error  were  harmless  beyond  reason- 
able doubt.  18  U.S.C.  §  294(d);  D.C.  Code 
§§  22-501,  22-3202,  22-3204.  United  States  v. 
Craven,  458  F.2d  802,  1972  U.S.  App.  LEXIS 
10987  (C.A.D.C.  1972). 

Where  independent  corroboration  evidence 
was  minimal  rather  than  strong,  plain  error  in 
failing  to  instruct  jury  on  its  responsibility  to 
determine  whether  there  was  corroborative  ev- 
idence, which  it  credited,  of  all  elements  of  sex 
offense  of  assault  with  intent  to  commit  rape 
was  prejudicial,  and  required  reversal.  D.C. 
Code  §  22-501.  United  States  v.  Bryant,  420 
F.2d  1327,  1969  U.S.  App.  LEXIS  9743 
(C.A.D.C.  1969). 
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Failure  of  court  to  instruct  on  simple  assault 
as  lesser  offense  under  court  charging  taking 
immoral,  improper,  and  indecent  liberties  with 
female  under  age  of  16  furnished  no  basis  for 
reversal,  where  jury  was  instructed  on  simple 
assault  as  lesser  offense  under  court  charging 
assault  on  female  under  age  of  16  with  intent  to 
commit  carnal  knowledge.  D.C.  Code  §§  22- 
501,  22-3501.  Dozier  v.  United  States,  382  F.2d 
482,  1967  U.S.  App.  LEXIS  5640  (C.A.D.C. 
1967). 

Prosecutor's  comments  during  rebuttal,  ad- 
dressing whether  perpetrators  had  an  intent  to 
rob,  did  not  mandate  reversal  in  prosecution  for 
assault  with  the  intent  to  commit  robbery; 
comments  addressed  what  had  been  central 
issue  of  case,  use  of  rhetoric  was  a  means  to 
point  out  serious  logical  gaps  in  defense's  argu- 
ment that  there  was  no  robbery  because  noth- 
ing was  taken  by  perpetrators,  jurors  heard 
from  six  eyewitnesses,  all  of  whom  testified  as 
to  assault  of  victims  by  four  youths,  and  view- 
ing the  evidence  presented  at  trial  as  a  whole, 
jury's  verdict  was  not  likely  swayed  by  prose- 
cutors' comments.  Abdus-Price  v.  United 
States,  873  A.2d  326,  2005  D.C.  App.  LEXIS 
204  (2005). 

Prosecutor's  reference  to  witnesses  who  pro- 
vided assistance  as  "two  heroes"  did  not  man- 
date reversal  in  prosecution  for  assault  with 
the  intent  to  commit  robbery;  when  weighed 
against  strong  evidence  of  defendants'  guilt, 
there  was  no  reason  to  reverse  because  of  single 
comment.  Abdus-Price  v.  United  States,  873 
A.2d  326,  2005  D.C.  App.  LEXIS  204  (2005). 

Trial  court's  erroneous  submission  of  instruc- 
tion to  jury  on  greater  offense  of  assault  with 
intent  to  commit  robbery  while  armed  was  not 
reversible  error  in  prosecution  for  assault  with 
intent  to  commit  robbery,  where  defendants 
were  not  convicted  of  committing  the  assault 
"while  armed,"  lesser  offense  of  which  defen- 
dants were  ultimately  convicted  was  supported 
by  evidence,  and  there  was  nothing  in  record  to 
raise  concern  about  a  compromised  verdict. 
Abdus-Price  v.  United  States,  873  A.2d  326, 
2005  D.C.  App.  LEXIS  204  (2005). 

Trial  court's  issuance  of  limiting  instruction 
with  regard  to  witness's  statement  to  police 
identifying  defendant  as  being  on  scene  of  al- 
tercation, but  failing  to  identify  defendant's 
specific  role  in  altercation,  rather  than  sua 
sponte  admitting  statement  as  substantive  ev- 
idence, was  not  plain  error,  in  prosecution  for 
assault  with  the  intent  to  commit  robbery; 
witness's  statement  that  she  did  not  know  what 
defendant  "did"  would  not  likely  have  contrib- 
uted to  creating  a  reasonable  doubt  in  jury's 
mind  that  he  might  not  have  participated  in 
robbery,  when  other  witnesses  testified  without 
contradiction  that  four  men,  including  defen- 
dant, participated  in  attack.  Abdus-Price  v. 


United  States,  873  A.2d  326,  2005  D.C.  App. 
LEXIS  204  (2005). 

Any  error  in  giving  instruction  on  trans- 
ferred intent,  in  prosecution  for  assault  with 
intent  to  kill  while  armed  (AWIKWA),  was  not 
plain  error,  though  unintended  victim  was  not 
killed,  where  unintended  victim's  proximity  to 
intended  victim,  which  proximity  was  known  to 
defendant,  exposed  unintended  victim  to  harm 
when  defendant  began  to  fire  at  intended  vic- 
tim, and  such  fact  would  have  supported  an 
instruction  and  finding  on  concurrent  intent. 
West  V.  United  States,  866  A.2d  74,  2005  D.C. 
App.  LEXIS  9  (2005). 

Erroneous  admission  of  out-of-court  video- 
taped admissions  and  plea  statement  of  non- 
testifying  codefendants  reasonably  contributed 
to  guilty  verdict  for  defendant  on  charges  of 
murder,  assault,  and  possession  of  a  firearm, 
and  thus,  was  not  harmless;  prosecution  stated 
that  jury  should  consider  deciding  conspiracy 
count  first,  because  if  defendant  was  guilty  of 
conspiracy,  then  he  was  guilty  of  substantive 
offenses,  defendant's  membership  in  conspiracy 
was  established  by  videotape  and  plea  state- 
ments, and  prosecution  used  statements  to  es- 
tablish motive  for  defendant's  commission  of 
substantive  offenses.  Williams  v.  United  States, 
858  A.2d  978,  2004  D.C.  App.  LEXIS  455 
(2004). 

Assuming  that  trial  court  barred  additional 
cross-examination  of  eyewitnesses  to  shooting 
following  late  disclosure  of  victim's  statement 
to  police  that  shooter  had  worn  a  mask,  any 
error  in  doing  so  did  not  prejudice  defendant 
and  was  harmless,  where  each  eyewitness  had 
known  defendant  for  five  years  or  more,  each 
testified  to  having  observed  defendant's  actions 
before  and  during  shooting,  and  none  was 
shown  to  have  substantial  motive  to  accuse 
defendant  falsely,  and  where  other  evidence, 
including  another  witness'  testimony  that  de- 
fendant admitted  to  shooting,  was  unaffected 
by  victim's  late-disclosed  statement.  Moore  v. 
United  States,  846  A.2d  302,  2004  D.C.  App. 
LEXIS  158  (2004). 

Trial  court's  error,  in  allowing  jury  to  view 
defendant's  car  during  deliberations  of  assault 
prosecution,  was  not  harmless;  since  it  was 
undisputed  that  a  shooting  originated  from 
defendant's  car,  it  was  logical  to  infer  that  the 
jury  was  still  questioning  whether  someone 
else  could  have  actually  fired  the  shots  from  the 
backseat,  and  although  deadlocked  before  view- 
ing the  car,  jury  was  able  to  reach  a  verdict 
rather  quickly  after  the  viewing.  Barron  v. 
United  States,  818  A.2d  987,  2003  D.C.  App. 
LEXIS  141  (2003). 

Defendant  was  not  prejudiced  by  construc- 
tive amendment  to  indictment  that  occurred 
when  he  entered  guilty  plea  to  robbery  rather 
than  charged  offense  of  assault  with  intent  to 
rob,  and  thus  that  constructive  amendment 
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was  not  "plain  error";  penalties  for  the  two 
offenses  were  identical,  defendant  received 
maximum  sentence  available  under  either  stat- 
ute, and  defendant's  version  of  charged  incident 
admitted  conduct  that  constituted  assault  with 
intent  to  commit  robbery  as  an  aider  or  abettor. 
Johnson  v.  United  States,  812  A.2d  234,  2002 
D.C.  App.  LEXIS  721  (2002),  writ  of  certiorari 
denied  by  538  U.S.  1045,  123  S.  Ct.  2098,  155  L. 
Ed.  2d  1082,  2003  U.S.  LEXIS  3888,  71 
U.S.L.W.  3722  (2003). 

Defendant  was  not  substantially  prejudiced, 
in  prosecution  for  assault,  by  prosecutor's  ref- 
erence in  rebuttal  to  victim's  medical  records 
and  gesture  by  prosecutor  in  pointing  his  hand 
and  finger  at  victim  as  if  he  had  a  gun;  prose- 
cutor was  explaining  intent  element  of  assault 
with  intent  to  kill  while  armed.  D.C.  Code  1981, 
§§  22-501,  22-3202.  Freeman  v.  United  States, 
689  A.2d  575,  1997  D.C.  App.  LEXIS  21  (1997). 

Failure  to  explicitly  address  materiality  of 
defendant's  life  experiences  and  background 
when  supplementally  instructing  jury,  in  re- 
sponse to  question  posed  by  juror,  on  defen- 
dant's reasonable  belief  of  the  need  to  resort  to 
self-defense  was  harmless  error  in  prosecution 
for  assault  with  a  dangerous  weapon.  D.C. 
Code  1981,  §  22-501.  Mathews  v.  United 
States,  539  A.2d  1092,  1988  D.C.  App.  LEXIS 
27  (1988). 

Prosecutor's  improper,  incomplete  missing 
witness  argument  which  claimed  that  only  de- 
fendant's sister  and  girl  friend  supported  alibi 
defense  of  being  at  party  with  several  other 
potential  witnesses,  which  trial  court  ordered 
prosecutor  to  abandon,  and  which  was  made  in 
context  of  strong  evidence  against  defendant 
did  not  substantially  sway  jury  and  did  not 
prejudice  defendant  in  prosecution  for  armed 
robbery,  assault  with  intent  to  commit  robbery 
and  to  kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

Error,  as  result  of  prosecutor's  open-ended 
question  leading  detective  to  violate  court  order 
not  to  mention  photographic  identification 
made  by  witnesses  who  had  not  given  identifi- 
cation testimony,  did  not  prejudice  defendant  in 
prosecution  for  armed  robbery,  assault  with 
intent  to  commit  robberj'^  and  to  kill  while 
armed,  assault  with  dangerous  weapon,  and 
carrying  pistol  without  license,  where  detective 
did  not  testify  that  witness  had  made  identifi- 
cation, and  defense  did  not  rest  on  claim  of 
misidentification.  D.C.  Code  1981,  §§  22-501, 
22-502,  22-2901,  22-3202,  22-3204.  Arnold  v. 
United  States,  511  A.2d  399,  1986  D.C.  App. 
LEXIS  357  (1986). 

Prosecutor's  improper  use  of  eight  leading 
questions  which  were  put  to  robbery  victims 
who  could  not  recall  events,  which  asked 


whether  property  was  taken  from  victims  and 
whether  victims  remembered  identifying  defen- 
dant to  police,  which  put  before  jury  a  fact  not 
otherwise  known,  which  was  directly  relevant 
to  main  issue  in  case,  but  which  asked  for 
cumulative  evidence  and  were  not  answered, 
did  not  substantially  prejudice  defendant  in 
prosecution  for  armed  robbery,  assault  with 
intent  to  commit  robbery  and  to  kill  while 
armed,  assault  with  dangerous  weapon,  and 
carrying  pistol  without  license.  D.C.  Code 
1981,§§  22-501,  22-502,  22-2901,  22-3202,  22- 
3204.  Arnold  v.  United  States,  511  A.2d  399, 
1986  D.C.  App.  LEXIS  357  (1986). 

In  prosecution  for  assault  with  intent  to 
commit  rape,  taking  indecent  liberties  with 
minor  child  and  enticing  minor  child,  reviewing 
court  could  not  say  that  absence  of  corrobora- 
tion instruction  was  not  so  clearly  prejudicial  to 
substantial  rights  as  to  jeopardize  very  fairness 
and  integrity  of  trial,  and,  instruction  being 
vital  to  case  because  corroborative  evidence 
was  marginal  although  legally  sufficient,  it 
could  not  be  said  that  error  was  harmless.  D.C. 
Code  1973,  §§  22-501,  22-3501(a,  b).  Fitzgerald 
V.  United  States,  443  A.2d  1295,  1982  D.C.  App. 
LEXIS  313  (1982). 

In  prosecution  for  assault  with  intent  to 
commit  rape,  taking  indecent  liberties  with 
minor  child  and  enticing  minor  child,  reviewing 
court  could  not  say  that  absence  of  corrobora- 
tion instruction  was  not  so  clearly  prejudicial  to 
substantial  rights  as  to  jeopardize  very  fairness 
and  integrity  of  trial,  and,  instruction  being 
vital  to  case  because  corroborative  evidence 
was  marginal  although  legally  sufficient,  it 
could  not  be  said  that  error  was  harmless.  D.C. 
Code  §§  22-501,  22-2801,  22-3501,  22-3501(a, 
b);  D.C.  Code  SCR,  SC  Rules  30,  52(b).  Fitzger- 
ald V.  United  States,  412  A.2d  1,  1980  D.C.  App. 
LEXIS  226  (1980). 

In  prosecution  for  assault  with  intent  to 
commit  rape  while  armed  and  sodomy,  refusal 
to  give  charge  that  corroboration  of  victim's 
testimony  had  to  be  found  as  a  condition  for  a 
guilty  verdict  was  harmless  error,  inasmuch  as 
circumstances  provided  adequate  independent 
evidence  that  accusation  was  not  a  fabrication 
given  fact  that  there  had  been  no  previous 
relationship  between  victim  and  defendant  and 
thus  no  occasion  to  accuse  him  because  of 
friction  between  them;  moreover,  situs  of  of- 
fense was  not  consistent  with  ulterior  motive 
and  victim  reported  offenses  to  a  neighbor,  to 
police,  and  to  her  husband  almost  immediately 
after  their  occurrence.  D.C.  Code  §§  ll-721(c), 
22-501,  22-3202,  22-3502.  WilHams  v.  United 
States,  385  A.2d  760,  1978  D.C.  App.  LEXIS 
503  (1978). 

In  prosecution  for  sodomy  and  assault  with 
intent  to  commit  rape,  even  if  partial  limitation 
of  cross-examination  was  error  on  theory  that  it 
restricted  accused's  ability  to  impeach  certain 
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witness'  in-court  identification  of  accused,  such 
error  was  not  prejudicial,  in  light  of  fact  that 
complainant's  identification  of  accused  was  pos- 
itive, detailed  and  unimpeached.  D.C. 
Code§§  22-501,  22-3502.  March  v.  United 
States,  362  A.2d  691,  1976  D.C.  App.  LEXIS 
324  (1976). 

Trial  court's  use  of  special  verdict  form  did 
not  confuse  jury  or  prejudice  defendant,  in 
prosecution  for  first-degree  burglary,  murder, 
and  assault  with  intent  to  commit  rape  while 
armed.  D.C.  Code  §§  22-501,  22-1801(a),  22- 
2403,  22-3202.  Harman  v  United  States,  351 
A.2d  504,  1976  D.C.  App.  LEXIS  468  (1976), 
writ  of  certiorari  denied  by  429  U.S.  841,  97  S. 
Ct.  116,  50  L.  Ed.  2d  110, 1976  U.S.  LEXIS  2668 
(1976). 

No  prejudicial  error  occurred  in  robbery  pros- 
ecution where  victim,  in  violation  of  pretrial 
suppression  order,  made  in-court  identification 
of  defendant,  in  view  of  fact  that  pretrial  sup- 
pression order,  as  to  which  identification  testi- 
mony was  too  weak,  was  itself  improper.  D.C. 
Code  §  22-501.  Brown  v  United  States,  349 
A.2d  467,  1975  D.C.  App.  LEXIS  295  (1975). 

—  In  generaL 

Even  if  detective's  notations  in  regard  to  his 
initial  interviews  of  complainant  and  others 
were  within  scope  of  Jencks  Act,  trial  court's 
refusal  to  impose  any  sanctions  against  Gov- 
ernment due  to  nonavailability  of  notations 
was  not  clearly  erroneous  in  prosecution  for 
sodomy  and  assault  with  intent  to  commit  rape, 
in  light  of  absence  of  bad  faith  on  part  of 
detective  and  in  view  of  fact  that  it  appeared 
that  accused  would  have  been  convicted  even  if 
such  notations  had  been  available.  D.C.  Code 
§§  22-501,  22-3502;  18  U.S.C.  §§  3500,  3500(b, 
e),  (e)(l,  2).  March  v  United  States,  362  A.2d 
691,  1976  D.C.  App.  LEXIS  324  (1976). 

—  Plain  error,  review. 

Prosecutor's  gang  references  were  not  exces- 
sive, and  did  not  violate  court  order  limiting 
references  only  to  show  identity  and  member- 
ship in  a  conspiracy,  in  trial  of  five  defendants 
arising  out  of  beating  of  homeless  man  follow- 
ing their  eviction  from  nightclub  and  murder 
and  assaults  of  passersby  who  tried  to  inter- 
vene; prosecutor  in  opening  statement  referred 
to  government  witness  as  a  gang  member  and 
stated  that  one  of  the  defendants  flashed  a  sign 
at  another  group  that  resulted  in  a  fight  in 
nightclub  and  defendants'  eviction,  investigator 
testified  that  he  was  assigned  to  a  gang  unit 
and  concentrated  on  Hispanic  gang  activities, 
court  sustained  objection  when  prosecutor 
asked  investigator  about  the  informal  nature  of 
East  coast  gangs,  and  there  was  evidence  that 
defendants'  association  with  each  in  a  gang  was 
an  integral  factor  in  their  instant  conspiracy  to 
assault  homeless  man  and  passersby  after  they 


were  evicted  from  nightclub.  Perez  v.  United 
States,  968  A.2d  39,  2009  D.C.  App.  LEXIS  57 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7527,  78  U.S.L.W.  3237  (2009),  writ 
of  certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
473,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7505, 
78  U.S.L.W.  3237  (2009). 

Remarks  by  prosecutor,  in  opening  statement 
describing  stabbed  passerby  who  intervened  in 
beating  of  homeless  man  as  a  bloody  corpse 
with  his  guts  spilling  out  who  died  a  premature 
and  tragic  death  and  stating  that  one  of  the 
kicks  inflicted  on  passerby  was  so  hard  that 
second  passerby  did  not  believe  anyone  could 
survive  it,  and  in  closing  argument  describing 
the  government  witnesses'  testimony  as 
screaming  that  defendants  were  guilty  and 
accusing  defendants  of  intimidating  witnesses, 
to  which  defendants  did  not  object  at  trial 
arising  out  of  beating  of  homeless  man  and 
murder  and  assaults  of  passersby  who  tried  to 
intervene,  did  not  constitute  plain  error;  de- 
scription of  passerby's  injuries  were  supported 
by  the  evidence,  remarks  on  witness  intimida- 
tion was  supported  by  the  evidence,  prosecutor 
was  not  prohibited  from  expressing  reasonable 
indignation,  and  prosecution  did  not  improp- 
erly vouch  for  government  witnesses.  Perez  v. 
United  States,  968  A.2d  39,  2009  D.C.  App. 
LEXIS  57  (2009),  writ  of  certiorari  denied  by 
558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317, 
2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Error  in  trial  court's  inclusion  of  "natural  and 
probable  consequences"  language  in  jury  in- 
struction on  aiding  and  abetting  was  not  plain 
error  with  respect  to  conviction  for  assault  with 
intent  to  commit  robbery  while  armed 
(AWIRWA)  as  aider  and  abettor;  given  evidence 
and  jury's  flndings  that  defendant  was  guilty  of 
related  other  offenses,  there  was  little  likeli- 
hood that  jury  found  defendant  guilty  of 
AWIRWA  without  finding  that  he  had  the  req- 
uisite mens  rea,  and,  moreover,  defendant  was 
not  precluded  from  presenting  his  case  to  jury. 
Carter  v  United  States,  957  A.2d  9,  2008  D.C. 
App.  LEXIS  397  (2008). 

—    Presentation    and    reservation  of 
grounds  for  review. 

Issues  as  to  whether  trial  court  erred  in 
permitting  prosecutor  to  impeach  defendant 
with  cross-examination  respecting  prior  convic- 
tion of  assault  and  in  permitting  prosecutor  to 
impeach  defense  witness  with  cross-examina- 
tion respecting  her  chastity  would  not  be  no- 
ticed for  the  first  time  on  appeal  from  convic- 
tion for  assault  with  intent  to  commit  robbery. 
D.C.  Code  §§  22-501,  22-2901.  Green  v  United 
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States,  397  F.2d  643,  1968  U.S.  App.  LEXIS 
7151  (C.A.D.C.  1968). 

Driver/defendant  preserved  for  review  issue 
of  whether  admission  of  hearsay  statement  of 
passenger/driver  that  he  argued  with  another 
passenger  in  driver/defendant's  car  over  who 
would  use  knife  to  stab  passerby  required  sev- 
erance of  driver/defendant's  trial,  in  prosecu- 
tion of  five  defendants  arising  out  of  beating  of 
homeless  man  and  murder  and  assaults  of 
passersby  who  tried  to  intervene,  where  driveiV 
defendant  filed  a  pre-trial  motion  to  sever 
based  on  the  possibility  that  incriminating  out- 
of-court  statements  by  codefendants  might  be 
admitted,  and  at  trial  driver/defendant  ob- 
jected that  passenger/defendant's  hearsay 
statement  would  incriminate  him.  Perez  v. 
United  States,  968  A.2d  39,  2009  D.C.  App. 
LEXIS  57  (2009),  writ  of  certiorari  denied  by 
558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317, 
2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Conviction  of  assault  to  kill  while  armed,  an 
offense  not  charged  in  indictment,  did  not  con- 
stitute plain  error;  defendant  was  indicted  for 
second-degree  murder  while  armed  and  re- 
quested a  lesser  included  offense  instruction  of 
simple  assault,  defendant's  counsel  accepted 
trial  court's  proposal  to  instruct  on  assault  to 
kill  while  armed  as  tactical  decision,  and  defen- 
dant had  ample  notice  that  he  had  to  defend 
against  evidence  of  malice  aforethought.  D.C. 
Code  1981,  §§  22-501,  22-2403,  22-3202.  Jack- 
son V.  United  States,  650  A.2d  659,  1994  D.C. 
App.  LEXIS  218  (1994). 

Defendant,  who  specifically  objected  to  first 
two  prosecution  witnesses  on  ground  that  each 
witness  could  not  remember  an3rthing,  pre- 
served for  review  issue  that  prosecutor  should 
not  have  called  both  witnesses  in  prosecution 
for  armed  robbery,  assault  with  intent  to  kill 
while  armed,  assault  with  dangerous  weapon, 
assault  with  intent  to  commit  robbery  while 
armed,  and  carrying  pistol  without  license. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

Defendant's  failure  to  raise  before  trial  court 
in  support  of  motion  to  sever  two  robbery  pros- 
ecutions justified  decision  of  Court  of  Appeals 
not  to  consider  arguments.  D.C.  Code  1981, 
§§  22-501,  22-502,  22-2901,  22-3202,  22-3204; 
Criminal  Rule  8(a).  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

Trial  court's  failure  to  give  more  particular- 
ized unanimity  instruction  was  not  plain  error 
in  trial  for  assault  with  intent  to  commit  rob- 
bery and  assault  with  intent  to  kill  while 
armed,  of  which  assault  with  dangerous 
weapon  was  lesser  included  offense,  where  ar- 
guments of  prosecutor  and  defense  counsel. 


taken  together  with  verdict  form  and  jury  in- 
structions, made  clear  to  jury  that  shooting 
related  only  to  charge  of  assault  with  intent  to 
kill  while  armed.  Criminal  Rule  31(a);  U.S.C. 
Const.Amend.  6;  D.C.  Code  1981,  §§  22-501, 
22-502,  22-3202.  Owens  v.  United  States,  497 
A.2d  1086,  1985  D.C.  App.  LEXIS  477  (1985), 
writ  of  certiorari  denied  by  474  U.S.  1085,  106 
S.  Ct.  861,  88  L.  Ed.  2d  900,  1986  U.S.  LEXIS 
1161,  54  U.S.L.W.  3484  (1986). 

—  Scope  of  review. 

Where  defendant  made  unsuccessful  motion 
to  acquit  him  of  armed  robbery,  arguing  that 
government  had  failed  to  prove  that  anything 
of  value  was  taken  in  gang  attack  upon  victim, 
entry  of  a  verdict  finding  him  guilty  as  aider 
and  abettor  of  lesser  included  offense  of  assault 
with  intent  to  commit  robbery  accomplished 
same  result;  thus,  any  assertion  of  error  in 
denial  of  motion  to  acquit  was  moot.  D.C.  Code 
1981,  §§  22-501,  22-2901,  22-3202.  In  re 
T.H.B.,  670  A.2d  895,  1996  D.C.  App.  LEXIS  6 
(1996). 

In  prosecution  for  sodomy  and  assault  with 
intent  to  commit  rape,  trial  court's  rulings 
limiting  inquiry  into  events  occurring  on  day  of 
accused's  apprehension  were  not  improper  on 
theory  that  they  restricted  his  impeachment  of 
certain  witness'  in-court  identification  of  ac- 
cused, in  light  of  fact  that  the  limitations  were 
imposed  in  response  to  accused's  own  pretrial 
motions,  that  accused  was  given  reasonable 
opportunity  to  test  witness'  in-court  identifica- 
tions and  that  there  was  a  suflBcient  inquiry 
into  the  matter  to  provide  trier  with  satisfac- 
tory basis  for  evaluating  the  truth.  D.C.  Code 
§§  22-501,  22-3502.  March  v.  United  States, 
362  A.2d  691,  1976  D.C.  App.  LEXIS  324 
(1976). 

Sanity  determinations. 

Where  pretrial  examination  had  resulted  in 
certification  by  hospital  staff  of  competency  and 
superior  court  judge  after  hearing  had  reached 
like  result,  district  judge  was  not  required  to 
direct,  sua  sponte,  further  hearing  on  compe- 
tency in  prosecution  for  assault  with  intent  to 
commit  rape,  and  for  robbery.  D.C.  Code  §§  22- 
501,  22-2801,  22-2901.  United  States  v.  Trem- 
ble, 470  F.2d  1272,  1972  U.S.  App.  LEXIS  6814 
(C.A.D.C.  1972). 

After  court  finds  in  Jackson  hearing  that 
defendant  is  unlikely  to  become  competent  in 
foreseeable  future,  government  must  institute 
civil  commitment  proceeding,  if  one  is  desired, 
within  30  days,  and,  while  the  rule  is  not 
inviolable,  extension  should  normally  be 
granted  only  for  extraordinary  cause  shown. 
D.C.  Code  §§  21-521,  21-523  to  21-525,  21-541, 

21-  541(a),  21-542  to  21-545,  22-501,  22-507, 

22-  2307,  24-301(a);  U.S.  Const.  Amend.  14. 
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Thomas  v.  United  States,  418  A.2d  122,  1980 
D.C.  App.  LEXIS  333  (1980). 

Even  though  defendant  under  continuing  ad- 
judication of  insanity  at  time  of  offense 
charged,  prosecution  does  not  have  burden  of 
proving  sanity  by  preponderance  of  evidence 
and  most  that  defendant  can  hope  for  would  be 
an  instruction  that  continuing  adjudication  of 
insanity  is  enough  to  carry  defendant's  burden 
to  prove  insanity,  absent  government  rebuttal, 
and,  if  Government  presents  rebuttal  evidence, 
defendant  is  entitled  to  instruction  that  he  has 
burden  of  proving  insanity  by  preponderance  of 
evidence  and  that  continuing  adjudication  of 
insanity  is  sufficient  for  the  purpose  unless 
government  evidence  suffices  to  raise  enough 
doubt  that  defendant  fails  to  carry  that  burden. 
D.C.  Code  §  22-501.  Gilbert  v.  United  States, 
395  A.2d  1,  1978  D.C.  App.  LEXIS  361  (1978). 

Self-defense. 

In  prosecution  for  assault  with  intent  to  kill, 
court  properly  restricted  prior  bad  acts  evi- 
dence that  victim  shot  his  wife  and  burned 
down  his  mother's  house  to  defendant's  testi- 
mony about  his  knowledge  of  alleged  events 
and  how  they  shaped  his  fears  that  evening; 
two  prior  acts  proffered  occurred  some  13  and 
11  years  earlier,  defense  counsel  could  proffer 
no  further  acts  of  violence  by  victim  in  succeed- 
ing years,  victim  was  found  not  guilty  of  arson, 
and  shooting  incident  was  not  prosecuted.  Har- 
ris V.  United  States,  618  A.2d  140,  1992  D.C. 
App.  LEXIS  316  (1992). 

In  prosecution  for  assault  with  intent  to  kill 
and  assault  with  a  dangerous  weapon,  defen- 
dant had  no  legitimate  claim  to  defense  of 
self-defense,  where  he  voluntarily  placed  him- 
self in  a  position  which  he  could  reasonably 
expect  would  result  in  violence.  D.C.  Code 
§§  22-501,  22-502.  Nowlin  v.  United  States, 
382  A.2d  9,  1978  D.C.  App.  LEXIS  404  (1978). 

Sentence  and  punishment. 

Whoever  assaults  a  female  child  under  16 
years  of  age,  with  intent  carnally  to  know  and 
abuse  her,  is  guilty  of  an  attempt  to  commit 
rape,  and  is  hence  punishable  under  section 
803,  Code  of  Law  1901  (D.C.  Code  1929,  T.  6, 
§  26),  providing  "that  every  person  convicted  of 
any  assault  with  intent.  ..  to  commit  rape.  .. 
shall  be  sentenced  to  imprisonment  for  not 
more  than  15  years."  Sanselo  v.  U.S.,  44 
App.D.C.  508,  1916  U.S.  App.  LEXIS  2637 
(1916). 

Denial  of  defense  request,  in  prosecution  for 
assault  with  intent  to  commit  first-degree  sex- 
ual abuse  and  threatening  to  injure  a  person, 
for  a  continuance  of  sentencing  to  allow  time  for 
defense  to  try  to  secure  records  of  alleged  vic- 
tim's mental  health  treatment  for  depression 
following  charged  incident  was  not  prejudicial; 
defendant  could  go  forward  with  sentencing 


and  still  move  for  a  new  trial  if  he  ascertained 
anything  helpful  from  any  records  located 
thereafter.  Velasquez  v.  United  States,  801  A.2d 
72,  2002  D.C.  App.  LEXIS  314  (2002),  US 
Supreme  Court  certiorari  denied  by  537  U.S. 
963,  123  S.  Ct.  396,  154  L.  Ed.  2d  319,  2002 
U.S.  LEXIS  7514,  71  U.S.L.W.  3265  (2002). 

Sentences  of  six  and  two-thirds  to  20  years' 
imprisonment  for  each  of  defendant's  two  con- 
victions as  accessory  after  the  fact  to  assault 
with  intent  to  kill  while  armed  were  permissi- 
ble; maximum  penalty  for  underlying  crime 
was  life  imprisonment,  and  defendant's  maxi- 
mum potential  sentence  on  each  count  of  20 
years'  imprisonment  was  less  than  45-year 
term  which  has  been  imposed  in  other  cases  in 
which  life  imprisonment  was  possible,  and  thus 
was  necessarily  less  than  half  of  maximum 
sentence  to  which  principal  may  be  sentenced. 
D.C.  Code  1981,  §§  22-106,  22-501,  22-3202. 
Heard  v.  United  States,  686  A.2d  1026,  1996 
D.C.  App.  LEXIS  274  (1996). 

Even  if  sentencing  judge  had  intended  to 
impose  sentence  of  5  to  15  months  on  defendant 
convicted  on  three  counts  of  assault  with  intent 
to  kill  while  armed,  as  stated  in  oral  pronunci- 
ation of  sentence,  he  would  have  been  required 
to  correct  sentence,  as  mandatory  minimum 
sentence  for  offense  was  imprisonment  for  five 
years.  D.C.  Code  1981,  §§  22-501,  22-3202; 
Criminal  Rule  35.  Gray  v.  United  States,  585 
A.2d  164,  1991  D.C.  App.  LEXIS  12  (1991). 

Rape  and  carnal  knowledge  were,  for  the 
purpose  of  sentencing,  synonymous  and,  hence, 
defendant  was  properly  sentenced  to  five  to 
fifteen  years  for  assault  with  intent  to  commit 
carnal  knowledge.  D.C.  Code  1981,  §  22-501. 
Scutchings  v.  United  States,  570  A.2d  1197, 
1990  D.C.  App.  LEXIS  46  (1990). 

Statute  imposing  increased  penalty  for  con- 
viction of  assault  with  intent  to  commit  robbery 
does  not  require  that  person  assaulted  and 
intended  robbery  victim  be  the  same.  D.C.  Code 
1981,  §  22-501.  Moore  v.  United  States,  508 
A.2d  924,  1986  D.C.  App.  LEXIS  319  (1986). 

Speedy  trial. 

Defendant  did  not  show  a  violation  of  his 
Sixth  Amendment  right  to  a  speedy  trial  for 
assault  with  intent  to  kill  while  armed 
(AWIKWA)  and  other  offenses;  delay  between 
defendant's  arrest  and  trial  was  a  little  over  six 
months,  the  delay  resulted  in  large  part  from 
two  requests  by  the  government  for  additional 
time  to  complete  its  investigation,  defense 
counsel  said  at  a  hearing  on  the  date  of  the 
government's  request  for  a  second  extension 
that  he  was  satisfied  with  the  government's 
representations  that  it  needed  additional  time 
to  complete  its  investigation,  and  defendant 
failed  to  explain  exactly  how  his  defense  was 
allegedly  hampered  by  the  delay.  Ferguson  v. 
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United  States,  977  A.2d  993,  2009  D.C.  App: 
LEXIS  341  (2009). 

Verdict. 

Trial  court  which  individually  polled  jurors 
as  to  whether  they  agreed  with  announced 
guilty  verdict  as  to  last  eight  counts  was  not 
required  to  individually  poll  each  juror  with 
respect  to  agreement  to  each  count  and  did  not 
abuse  discretion  in  prosecution  for  armed  rob- 
bery, assault  with  intent  to  commit  robbery  and 
to  kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

Weight  and  sufficiency  of  evidence — Iden- 
tity of  persons  or  things. 

Evidence,  including  evidence  of  defendant's 
in-trial  identification  and  testimonial  refer- 
ences to  pretrial  forerunners,  sustained  convic- 
tion for  robbery  and  assault  with  dangerous 
weapon.  D.C.  Code  §§  22-501,  22-2901.  United 
States  V.  McNair,  433  F.2d  1132, 1970  U.S.  App. 
LEXIS  9919  (C.A.D.C.  1970). 

Identification  testimony  of  victim  and  chief 
prosecution  witness  was  sufficient  to  sustain 
conviction  of  assault  with  intent  to  kill  and 
convictions  of  assault  with  a  deadly  weapon. 
D.C.  Code  §§  22-501,  22-502.  Allen  v.  United 
States,  420  F.2d  223,  1969  U.S.  App.  LEXIS 
9997  (C.A.D.C.  1969). 

Victim's  identification  testimony  was  corrob- 
orated, in  prosecution  for  assault  with  intent  to 
rob  while  armed,  by  medical  evidence  that 
pellets  from  shotgun  had  entered  defendant's 
hand  from  the  back  instead  of  the  palm  in  a 
manner  consistent  with  victim's  version  of 
events,  and  by  defendant's  evasive  police  inter- 
view when  questioned  at  hospital  where  he  was 
being  treated.  Perry  v.  United  States,  812  A.2d 
924,  2002  D.C.  App.  LEXIS  741  (2002). 

While  evidence  that  assault  victim  had,  on 
two  prior  occasions,  seen  defendant  in  posses- 
sion of  .32  caliber  chrome-colored  automatic 
pistol  with  black  or  brown  handle  established 
only  a  reasonable  probability,  and  not  a  cer- 
tainty, that  defendant  had  possessed  the 
weapon  used  in  the  murder  and  assault,  such 
lack  of  certainty  went  only  to  the  weight  of  the 
evidence,  not  its  admissibility,  in  prosecution 
for  second-degree  murder  while  armed  and 
assault  with  intent  to  kill  while  armed. 
McConnaughey  v.  United  States,  804  A.2d  334, 
2002  D.C.  App.  LEXIS  436  (2002). 

Identification  evidence  was  sufficient  to  sup- 
port defendants'  convictions  for  assault  with 
dangerous  weapon  and  mayhem  while  armed, 
where  several  witnesses  positively  identified 
defendants  as  assailants  who  beat  victim.  D.C. 
Code  1981,  §§  22-501,  22-506,  22-3202.  Ster- 
hng  V.  United  States,  691  A.2d  126,  1997  D.C. 


App.  LEXIS  38  (1997),  amended  by  1997  D.C. 
App.  LEXIS  107  (D.C.  May  13,  1997). 

—  Age  or  mental  capacity  of  sexual  assault 

victim,  weight  and  sufficiency  of  evi- 
dence. 

Generally,  sexual  assault  charges  by  men- 
tally abnormal  girl  should  be  subjected  to  great 
scrutiny  D.C.  Code  §§  22-501,  22-2801,  22- 
3202.  United  States  v  Benn,  476  F.2d  1127, 
1972  U.S.  App.  LEXIS  6483  (C.A.D.C.  1972). 

Evidence  in  prosecution  for  assault  with  in- 
tent to  rape  27-year-old  female  who  had  men- 
tality of  7-year-old  child  and  who  did  not  testify 
was  insufficient  to  sustain  conviction  on  such 
charge  but  did  sustain  conviction  for  assault. 
United  States  v.  Medley  452  F.2d  1325,  1971 
U.S.  App.  LEXIS  6916  (C.A.D.C.  1971). 

Independent  evidence  of  the  prosecutrix  that 
defendant  had  pulled  at  her  pants  coupled  with 
defendant's  confession  that  he  had  taken  inde- 
cent liberties  with  the  prosecutrix  was  suffi- 
cient to  establish  the  corpus  delicti  as  to  taking 
indecent  liberties  with  a  child,  but  was  insuffi- 
cient to  support  conviction  for  assault  to  com- 
mit rape.  Fountain  v.  U.S.,  236  F.2d  684,  1956 
U.S.  App.  LEXIS  2817  (C.A.D.C.  1956). 

In  prosecution  for  having  carnal  knowledge 
of  girl  under  sixteen  years  old,  girl's  testimony 
that  defendant  had  carnal  knowledge  of  her  on 
date  alleged  in  indictment  meant  also  that  he 
assaulted  her  on  such  date  with  intent  to  com- 
mit carnal  knowledge,  so  as  to  support  convic- 
tion of  such  assault,  though  she  also  testified  as 
to  assault  on  her  by  defendant  with  such  intent 
on  following  day,  on  which  prosecutor  did  not 
contend  that  any  crime  punishable  under  in- 
dictment occurred,  as  carnal  knowledge  of  child 
includes  assault  with  intent  to  commit  such 
knowledge.  Miller  v.  U.S.,  207  F2d  33,  1953 
U.S.  App.  LEXIS  2824  (C.A.D.C.  1953). 

In  prosecution  for  rape  and  assault  with 
intent  to  rape,  facts  in  each  case  were  sufficient 
to  establish  guilt  beyond  a  reasonable  doubt. 
Crisafi  v.  United  States,  383  A.2d  1,  1978  D.C. 
App.  LEXIS  418  (1978),  writ  of  certiorari  de- 
nied by  439  U.S.  931,  99  S.  Ct.  322,  58  L.  Ed.  2d 
326,  1978  U.S.  LEXIS  3614  (1978). 

Medical  evidence  of  sexual  intercourse  was 
not  required  to  sustain  conviction  of  attempted 
carnal  knowledge  of  female  child  under  16 
years  of  age.  D.C.  Code  §§  22-103,  22-2801.  In 
re  W.E.P.,  318  A.2d  286,  1974  D.C.  App.  LEXIS 
412  (1974). 

—  Assault  with  intent  to  kill,  weight  and 

sufficiency  of  evidence. 

Evidence  supported  finding  that  defendant 
assaulted  federal  officer  with  intent  to  commit 
murder  and  intent  to  kill;  defendant  told  his 
companion  that  defendant  was  not  going  to 
allow  officer  to  take  away  defendant's  car  keys, 
defendant  hit  officer  over  head  with  board  de- 
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fendant  grabbed  while  pretending  to  reach  for 
his  keys,  and  defendant  struck  enough  forceful 
blows  to  split  open  officer's  skull,  shatter  his 
eye  socket,  knock  out  three  of  his  teeth,  and 
break  his  jaw.  18  U.S.C.  §§  113(a),  114.  United 
States  V.  Salamanca,  990  F.2d  629,  1993  U.S. 
App.  LEXIS  7483  (C.A.D.C.  1993),  writ  of  cer- 
tiorari denied  by  510  U.S.  928,  114  S.  Ct.  337, 
126  L.  Ed.  2d  281,  1993  U.S.  LEXIS  6549,  62 
U.S.L.W.  3274  (1993). 

Evidence  was  sufficient  to  establish  requisite 
intent  to  support  conviction  of  assault  with 
intent  to  kill  of  defendant,  who  shot  victim  from 
a  distance  of  six  feet.  D.C.  Code  §  22-3202. 
United  States  v.  Robertson,  507  F.2d  1148,  1974 
U.S.  App.  LEXIS  6413  (C.A.D.C.  1974). 

Evidence  was  sufficient  to  support  convic- 
tions of  assault  with  intent  to  kill  while  armed. 
D.C.  Code  §§  22-501,  22-3202.  United  States  v. 
Hill,  470  F.2d  361,  1972  U.S.  App.  LEXIS  8107 
(C.A.D.C.  1972). 

Testimony  that  defendant  carried  gun  while 
walking  over  to  victim,  that  he  fired  at  victim 
and  hit  her  while  she  was  in  front  of  her 
residence  and  that  defendant  left  without  ren- 
dering any  aid  justified  denial  of  motions  for 
acquittal  on  charge  of  assault  with  intent  to  kill 
made  at  end  of  government's  case  and  after  all 
of  the  evidence;  and  this  testimony  together 
with  testimony  that  defendant  stated  almost 
simultaneously  with  firing  of  gun  that  he  would 
kill  victim  was  sufficient  for  jury  to  find  beyond 
reasonable  doubt  that  defendant  was  guilty  of 
assault  with  intent  to  kill.  D.C.  Code  §  22-501. 
United  States  v.  Bridges,  432  F.2d  692,  1970 
U.S.  App.  LEXIS  7212  (C.A.D.C.  1970). 

Evidence  was  sufficient  to  permit  jury  to 
convict  joint  defendants  of  "assault  with  intent 
to  kill  while  armed,"  on  theory  of  co-conspirator 
liability,  even  though  there  was  no  evidence 
that  the  defendants  were  present  at  scene  of 
shooting  of  two  victims;  one  of  members  of  gang 
to  which  the  joint  defendants  belonged  indi- 
cated that  he  was  going  "to  do  something"  to 
victim,  that  member  shot  at  car  in  which  such 
victim  was  seated,  and  other  victim  was  also  in 
that  car,  permitting  finding  of  intent  trans- 
ferred intent  on  part  of  perpetrator.  Castillo- 
Campos  V.  United  States,  987  A.2d  476,  2010 
D.C.  App.  LEXIS  10  (2010),  writ  of  certiorari 
denied  by  131  S.  Ct.  1514,  179  L.  Ed.  2d  336, 
2011  U.S.  LEXIS  1556,  79  U.S.L.W.  3477  (U.S. 
2011). 

Evidence  was  sufficient  to  support  conviction 
of  defendant  on  two  counts  of  second-degree 
murder  while  armed  and  assault  with  intent  to 
kill  while  armed,  at  trial  of  two  defendants  for 
murder  and  other  crimes  arising  out  of  a  retal- 
iatory shooting;  two  witnesses  to  the  shooting, 
who  both  suffered  injuries,  testified  that  they 
saw  such  defendant  shooting  at  them  and  the 
two  decedents,  the  two  decedents  died  from 
their  gunshot  wounds,  one  of  such  witnesses 


was  shot  in  the  hand  and  head,  the  other  such 
witness  was  shot  in  the  leg,  and  another  sur- 
viving victim  was  shot  in  the  arm  and  shoulder. 
Mitchell  V.  United  States,  985  A.2d  1125,  2009 
D.C.  App.  LEXIS  651  (2009),  writ  of  certiorari 
denied  by  131  S.  Ct.  226,  178  L.  Ed.  2d  150, 
2010  U.S.  LEXIS  6110,  79  U.S.L.W.  3201  (U.S. 
2010). 

Evidence  was  sufficient  to  support  a  convic- 
tion for  assault  with  intent  to  kill  while  armed 
(AWIKWA)  under  an  aiding  and  abetting  the- 
ory of  liability  with  respect  to  a  police  officer, 
even  though  the  officer  did  not  identify  an 
individual  shooter;  defendant  was  one  of  six 
gunmen  who  went  to  the  scene  with  the  intent 
to  shoot  anyone  they  saw  there.  McCrae  v. 
United  States,  980  A.2d  1082,  2009  D.C.  App. 
LEXIS  449  (2009). 

Evidence  that  defendant  left  important  pa- 
pers, mail,  some  clothing,  and  his  car  at  vic- 
tim's house  after  he  allegedly  assaulted  victim 
and  ran  from  victim's  daughter  when  she  saw 
him  at  a  transit  station  and  called  his  name 
was  relevant,  at  a  trial  for  assault  with  intent 
to  kill  while  armed  (AWIKWA)  and  other  of- 
fenses, to  show  defendant's  consciousness  of 
guilt;  a  jury  could  have  reasonably  inferred 
that  defendant  would  not  have  left  his  car  or 
important  papers  behind  unless  he  feared  re- 
turning to  victim's  home  because  he  had  at- 
tacked her  and  could  have  reasonably  inferred 
that  defendant  fled  after  seeing  the  daughter 
either  because  he  did  not  want  to  face  victim's 
relatives  or  because  he  feared  that  they  would 
report  him  to  the  police.  Ferguson  v.  United 
States,  977  A.2d  993,  2009  D.C.  App.  LEXIS 
341  (2009). 

Evidence  was  sufficient  to  support  conviction 
for  assault  with  intent  to  kill  while  armed 
(AWIKWA);  victim  testified  that  defendant,  a 
few  days  before  stabbing,  had  accused  him  of 
being  involved  in  killing  of  defendant's  friend, 
which  allowed  inference  that  there  was  animos- 
ity between  defendant  and  victim,  and  victim 
also  testified  that  defendant  stabbed  him  with 
a  knife  in  his  abdomen  and  chest.  Tolbert  v. 
United  States,  905  A.2d  186,  2006  D.C.  App. 
LEXIS  435  (2006). 

Reasonable  jurors  could  find  beyond  a  rea- 
sonable doubt  that  defendant  attempted  to  as- 
sault victim  because  he  fired  a  shot  at  close 
range,  and  thus,  evidence  was  sufficient  to 
show  that  defendant  acted  with  the  specific 
intent  to  kill  so  as  to  support  his  conviction  for 
assault  with  the  intent  to  kill  while  armed; 
simply  by  firing  in  victim's  direction,  defendant 
put  victim  in  a  "zone  of  harm."  Di  Giovanni  v. 
United  States,  810  A.2d  887,  2002  D.C.  App. 
LEXIS  655  (2002). 

Evidence  supported  conviction  for  assault 
with  intent  to  kill  while  armed;  victim  de- 
scribed how  defendant  and  co-defendant,  both 
of  whom  she  knew,  physically  assaulted  her, 
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she  clearly  identified  defendant  as  the  assail* 
ant  who  picked  up  a  wooden  rod  and  began  to 
stab  and  jab  her  head  and  hands,  officer  iden- 
tified defendant  as  person  he  saw  approaching 
victim,  holding  a  piece  of  glass  in  his  left  hand 
and  attempting  to  grab  her  with  the  other, 
officer  heard  defendant  say  "You're  gonna  die" 
on  two  separate  occasions,  and  defendant's 
shirt,  pants,  shoes,  and  hands  had  numerous 
blood  stains.  Riddick  v.  United  States,  806  A.2d 
631,  2002  D.C.  App.  LEXIS  529  (2002). 

Evidence  established  that  defendant,  at  a 
minimum,  aided  and  abetted  the  assault  with 
intent  to  kill  while  armed  and  the  aggravated 
assault  while  armed;  victim  testified  that  de- 
fendant retrieved  the  knife  that  was  used 
against  her,  that  he  alternately  beat  and 
"stomped"  on  her,  and  that  he  held  her  arms 
while  the  other  assailants  brutally  attacked 
her,  and  defendant  was  smeared  with  blood 
when  he  was  arrested.  Riddick  v.  United  States, 
806  A.2d  631,  2002  D.C.  App.  LEXIS  529 
(2002). 

Evidence  was  sufficient  to  find  that  defen- 
dant intended  to  kill  everyone  in  the  "zone  of 
danger,"  which  he  created  by  firing  in  the  direc- 
tion of  both  victims,  so  as  to  support  conviction 
for  assault  with  intent  to  kill,  even  if  defendant 
might  conceivably  have  intended  only  to  kill 
one  of  the  victims.  Walls  v.  United  States,  773 
A.2d  424,  2001  D.C.  App.  LEXIS  120  (2001), 
writ  of  certiorari  denied  by  534  U.S.  1149,  122 
S.  Ct.  1112,  151  L.  Ed.  2d  1006,  2002  U.S. 
LEXIS  1111,  70  U.S.L.W.  3516  (2002). 

Evidence  was  sufficient  to  support  defen- 
dant's convictions  for  first-degree  premeditated 
murder  and  assault  with  intent  to  kill  on  an 
aiding  and  abetting  theory;  there  was  evidence 
that  defendant  agreed  "in  principle"  to  kill 
victim,  dressed  for  occasion,  and  went  to  place 
where  murder  was  to  occur  with  people  with 
whom  he  conspired  to  engage  in  the  criminal 
endeavor,  defendant  stood  near  scene,  and  after 
codefendants  started  to  chase  victims,  defen- 
dant covered  his  head  with  hood  and  had  gun  in 
his  hand,  and  there  was  some  evidence  that 
only  because  his  gun  jammed  did  defendant  not 
succeed  in  personally  shooting  victim.  McCoy  v. 
United  States,  760  A.2d  164,  2000  D.C.  App. 
LEXIS  264  (2000),  writ  of  certiorari  denied  by 
532  U.S.  987,  121  S.  Ct.  1636,  149  L.  Ed.  2d 
496,  2001  U.S.  LEXIS  3147,  69  U.S.L.W.  3672 
(2001),  writ  of  certiorari  denied  by  533  U.S. 
909,  121  S.  Ct.  2257,  150  L.  Ed.  2d  243,  2001 
U.S.  LEXIS  4446,  69  U.S.L.W.  3763  (2001),  writ 
of  certiorari  denied  by  534  U.S.  900,  122  S.  Ct. 
227,  151  L.  Ed.  2d  163,  2001  U.S.  LEXIS  6714, 
70  U.S.L.W.  3241  (2001),  writ  of  certiorari  de- 
nied by  534  U.S.  1005,  122  S.  Ct.  486,  151  L. 
Ed.  2d  399,  2001  U.S.  LEXIS  10160,  70 
U.S.L.W.  3316  (2001). 

Testimony  by  victim  at  trial  is  not  required  to 
prove  specific  intent  to  kill  necessary  for  con- 


viction for  assault  with  intent  to  kill  while 
armed  (AWIKWA),  as  specific  intent  may  be 
shown  through  circumstantial  evidence.  D.C. 
Code  1981,  §§  22-501,  22-3202.  Nixon  v.  United 
States,  730  A.2d  145,  1999  D.C.  App.  LEXIS  88 
(1999),  writ  of  certiorari  denied  by  528  U.S. 
899,  120  S.  Ct.  233,  145  L.  Ed.  2d  196,  1999 
U.S.  LEXIS  6211,  68  U.S.L.W.  3230  (1999). 

Evidence  was  sufficient  to  support  finding  of 
specific  intent  to  kill  necessary  for  convictions 
of  assault  with  intent  to  kill  while  armed 
(AWIKWA)  in  connection  with  defendant's 
shooting  into  vehicle  in  which  victims  were 
riding;  victims  and  defendant  were  having 
problems,  tint  on  vehicle  windows  was  light 
enough  that  defendant  could  see  who  occupied 
vehicle,  and,  when  defendant  started  to  fire  at 
vehicle,  defendant  placed  all  occupants  in  a 
"zone  of  harm."  D.C.  Code  1981,  §§  22-501, 
22-3202.  Nixon  v.  United  States,  730  A.2d  145, 
1999  D.C.  App.  LEXIS  88  (1999),  writ  of  certio- 
rari denied  by  528  U.S.  899,  120  S.  Ct.  233,  145 
L.  Ed.  2d  196,  1999  U.S.  LEXIS  6211,  68 
U.S.L.W.  3230  (1999). 

Defendants'  convictions  for  premeditated 
first-degree  murder  while  armed,  assault  with 
intent  to  kill,  carrying  pistol  without  license, 
and  possessing  firearm  during  crime  of  violence 
were  supported  by  testimony  of  officer  who 
witnessed  shooting,  testimony  of  two  surviving 
victims,  and  testimony  of  defendants'  acquain- 
tance. D.C.  Code  1981,  §§  22-501,  22-2401, 
22-3202,  22-3204(a,  b).  Payne  v.  United  States, 
697  A.2d  1229,  1997  D.C.  App.  LEXIS  163 
(1997). 

Determination  that  defendant  intended  to 
murder  victim  he  shot  at  was  supported  by 
evidence  that  defendant  shot  victim  because 
victim  was  allegedly  going  to  rob  defendant  and 
that  defendant  fired  succession  of  shots  at  vic- 
tim from  short  distance.  Brooks  v.  United 
States,  655  A.2d  844,  1995  D.C.  App.  LEXIS  46 
(1995). 

Evidence  sustained  conviction  for  assault 
with  intent  to  kill  while  armed  (AWIKWA), 
although  bullet  that  injured  victim  giving  rise 
to  AWIKWA  charge  was  same  bullet  that  killed 
another  victim,  giving  rise  to  homicide  charge; 
where  single  assaultive  act  results  in  criminal 
injury  of  multiple  victims,  there  may  be  as 
many  offenses  as  there  are  victims  and,  thus, 
trial  court  was  justified  in  allowing  jury  to 
determine  whether  defendant  was  guilty  of  one 
or  both  charges.  D.C.  Code  1981,  §§  22-501, 
22-3202.  Ruffin  V.  United  States,  642  A.2d  1288, 
1994  D.C.  App.  LEXIS  86  (1994). 

In  prosecution  for  assault  with  intent  to  kill 
while  armed  with  dangerous  weapon,  evidence 
was  sufficient  to  prove  defendant's  intent  to 
kill,  including  evidence  of  defendant's  com- 
ment, "I  hope  she's  dead,"  after  his  initial 
stomping  on  the  victim.  D.C.  Code  1981,  §§  22- 
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501,  22-3202.  Arthur  v.  United  States,  602  A.2d 
174,  1992  D.C.  App.  LEXIS  13  (1992). 

In  prosecution  for  assault  with  intent  to  kill 
while  armed  with  a  dangerous  weapon,  evi- 
dence was  sufficient  to  find  that  defendant's 
sneaker  or  tennis  shoe  was  a  dangerous 
weapon,  despite  contention  that  it  was  not 
shown  that  shoes  caused  any  injury  more  sig- 
nificant than  would  have  been  caused  by  bare 
feet;  there  was  evidence  that  defendant  repeat- 
edly stomped  on  victim's  head  with  the  shoe 
and  there  was  detailed  evidence  as  to  the  vic- 
tim's critical,  and  probably  permanent,  inju- 
ries. D.C.  Code  1981,  §§  22-501,  22-3202.  Ar- 
thur V  United  States,  602  A.2d  174,  1992  D.C. 
App.  LEXIS  13  (1992). 

In  prosecution  for  assault  with  intent  to  kill 
with  a  dangerous  weapon.  Government,  in 
proving  that  shoe  was  a  dangerous  weapon, 
was  not  required  to  prove  that  it  caused  injury 
greater  than  that  which  could  have  been  in- 
flicted by  an  unshod  foot.  D.C.  Code  1981, 
§§  22-501,  22-3202.  Arthur  v  United  States, 
602  A.2d  174,  1992  D.C.  App.  LEXIS  13  (1992). 

Strong  circumstantial  evidence  of  intent  of 
victim's  former  boyfriend  who  broke  into  apart- 
ment and,  while  holding  hatchet,  pursued  vic- 
tims established  specific  intent  to  kill  and  sup- 
ported conviction  for  assault  with  intent  to  kill 
while  armed;  boyfriend  made  comment  about 
desire  to  kill  victim  as  he  fled  when  police 
approached.  D.C.  Code  1981,  §  22-501.  Kelly  v 
United  States,  590  A.2d  1031,  1991  D.C.  App. 
LEXIS  110  (1991). 

There  was  sufficient  evidence  to  sustain  de- 
fendants' convictions  for  assault  with  intent  to 
kill,  where  victim  testified  that  both  defendants 
told  him  they  were  going  to  kill  him  and  defen- 
dants each  struck  victim  repeatedly  and  force- 
fully about  head  using  dangerous  metal  weap- 
ons— brass  knuckles  and  metal  pole.  Adams  v. 
United  States,  558  A.2d  348,  1989  D.C.  App. 
LEXIS  93  (1989). 

Evidence  in  prosecution  for  assault  with  in- 
tent to  kill,  including  testimony  by  defendant's 
own  witness  that  defendant  aimed  revolver  at 
victim,  and  testimony  of  police  officer  that  gun 
admittedly  in  defendant's  possession  appeared 
to  have  been  recently  fired,  was  sufficient  to 
support  conviction.  Bedney  v.  United  States, 
471  A.2d  1022,  1984  D.C.  App.  LEXIS  320 
(1984). 

Defendant's  action  of  firing  pistol  at  close 
range  at  victim  yet  only  wounding  him  twice 
did  not  require  a  finding  of  not  guilty  of  assault 
with  intent  to  kill.  D.C.  Code  1981,  §§  22-501, 
22-3202.  Smith  v  United  States,  470  A.2d  315, 
1983  D.C.  App.  LEXIS  550  (1983),  writ  of 
certiorari  denied  by  469  U.S.  1218,  105  S.  Ct. 
1201,  84  L.  Ed.  2d  344,  1985  U.S.  LEXIS  988, 
53  U.S.L.W.  3598  (1985). 

Evidence  sustained  convictions  for  assault 
with  intent  to  kill  while  armed  and  assault 


with  intent  to  rob  while  armed.  D.C.  Code 
§§  22-106,  22-501,  22-3202,  22-3214(b). 
McBride  v  United  States,  393  A.2d  123,  1978 
D.C.  App.  LEXIS  341  (1978),  writ  of  certiorari 
denied  by  440  U.S.  927,  99  S.  Ct.  1260,  59  L.  Ed. 
2d  482,  1979  U.S.  LEXIS  938  (1979). 

Evidence,  in  prosecution  for  assault  with 
intent  to  kill  while  armed,  supported  defen- 
dant's conviction.  Allen  v.  United  States,  383 
A.2d  363,  1978  D.C.  App.  LEXIS  429  (1978). 

Evidence  that  after  defendants  had  taken 
money  from  100-year-old  victim  the  victim  was 
choked  with  a  cable  until  he  lost  consciousness 
was  sufficient  to  support  conviction  for  assault 
with  intent  to  kill.  D.C.  Code  §  22-501.  In  re 
G.O.B.,  343  A.2d  567,  1975  D.C.  App.  LEXIS 
234  (1975). 

Evidence,  including  testimony  of  complain- 
ant and  others  concerning  incident,  reasonably 
permitted  a  finding  of  guilt  on  charges  of  armed 
kidnapping,  armed  assault  with  intent  to  kill, 
and  carrying  a  dangerous  weapon.  D.C.  Code 
§§  22-501,  22-2101,  22-3202,  22-3204.  In  re 
G.O.B.,  343  A.2d  567,  1975  D.C.  App.  LEXIS 
234  (1975). 

Evidence  that  defendant  fired  at  police  offi- 
cers at  close  range  before  they  drew  their  guns, 
knowing  them  to  be  police  officers,  would  sup- 
port inference  that  defendant  acted  with  spe- 
cific intent  to  kill.  D.C.  Code  §§  22-501,  22- 
3202.  Fletcher  v.  United  States,  335  A.2d  248, 
1975  D.C.  App.  LEXIS  357  (1975). 

—  Assault  with  intent  to  rob,  weight  and 
sufficiency  of  evidence. 

Evidence  including  testimony  showing  that 
defendant  walked  behind  victims  and  tried  to 
remove  wallet  from  victim's  pocket  was  suffi- 
cient to  support  the  implicit  finding  of  verdict 
that  defendant  aided  and  abetted  the  offense  of 
assault  with  intent  to  commit  robbery  while 
armed  with  a  dangerous  weapon  and  the  of- 
fense of  assault  with  a  dangerous  weapon.  D.C. 
Code  §§  22-105,  22-501  et  seq.,  22-502.  United 
States  V  Prater,  462  F.2d  292,  1972  U.S.  App. 
LEXIS  10401  (C.A.D.C.  1972). 

Evidence  was  sufficient  to  permit  convictions 
under  indictment  charging  robbery  and  assault 
with  intent  to  commit  robbery.  D.C.  Code  1961, 
§§  501,  2901.  Rogers  v  United  States,  318  F.2d 
223,  1963  U.S.  App.  LEXIS  5887  (C.A.D.C. 
1963). 

Evidence  was  sufficient  to  show  requisite 
intent  in  prosecution  for  assault  with  intent  to 
commit  robbery.  D.C.  Code  1951,  §  22-501. 
Oden  V  U.S.,  295  F2d  546,  1961  U.S.  App. 
LEXIS  3482  (C.A.D.C.  1961). 

Evidence  was  sufficient  to  show  that  defen- 
dant knowingly  participated  in  attempted 
armed  robbery  of  victim  by  codefendant,  so  as 
to  support  conviction  for  assault  with  intent  to 
commit  robbery  while  armed  (AWIRWA)  as 
aider  and  abettor;  certain  vehicle  was  parked 
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on  street  where  codefendant  assaulted  victim,' 
defendant  was  seen  driving  that  vehicle  a  short 
time  later  with  codefendant  as  a  passenger,  gun 
that  codefendant  used  in  assault  was  found  to 
left  of  driver's  seat,  and,  inter  alia,  defendant 
began  to  drive  erratically  and  at  a  high  rate  of 
speed  when  police  officers  began  to  follow  vehi- 
cle with  their  emergency  signals  activated. 
Carter  v.  United  States,  957  A.2d  9,  2008  D.C. 
App.  LEXIS  397  (2008). 

Evidence  was  sufficient  to  show  that  defen- 
dant assaulted  victim  with  intent  to  rob  him,  so 
as  to  support  conviction  for  assault  with  intent 
to  commit  robbery  while  armed  (AWIRWA)  and 
related  conviction  for  possession  of  a  firearm 
during  a  crime  of  violence  or  dangerous  offense 
(PFCV);  victim  dropped  personal  items  while 
walking,  defendant  informed  victim  that  he 
had  dropped  something,  victim  retrieved  his 
dropped  items,  thanked  defendant,  and  contin- 
ued walking,  and  defendant  uttered,  "[Wjhat 
about  me?"  while  drawing  a  gun.  Carter  v. 
United  States,  957  A.2d  9,  2008  D.C.  App. 
LEXIS  397  (2008). 

Finding  of  intent  to  rob  was  supported,  in 
prosecution  for  assault  with  intent  to  rob  while 
armed,  by  evidence  that  defendant  told  victim, 
"Do  you  think  I'm  fucking  joking?  Empty  your 
pockets,"  and  was  not  negated  by  fact  that 
when  victim  held  out  the  money,  defendant  did 
not  immediately  take  it  but  kept  on  speaking. 
Perry  v.  United  States,  812  A.2d  924,  2002  D.C. 
App.  LEXIS  741  (2002). 

Evidence  that  assaults  of  two  victims  were 
used  to  effectuate  robbery  of  third  victim  could 
not  support  convictions  for  assault  with  intent 
to  commit  robbery  of  first  two  victims,  as 
charged  in  indictment.  D.C.  Code  1981,  §§  22- 
501,  22-502,  22-3202.  Long  v.  United  States, 
687  A.2d  1331,  1996  D.C.  App.  LEXIS  234 
(1996). 

Evidence  was  sufficient  to  sustain  conviction 
of  assault  with  intent  to  commit  robbery  for 
incident  wherein  three  assailants  accosted  vic- 
tim in  alley,  even  though  assailants  did  not 
specifically  indicate  that  they  intended  to  rob 
victim,  where  two  assailants  were  brandishing 
pistols  and  confronted  victim  saying,  "this  is  it," 
and  victim  was  shot  while  attempting  to  es- 
cape. D.C.  Code  1981,  §§  22-501,  22-3202.  Ow- 
ens V.  United  States,  497  A.2d  1086,  1985  D.C. 
App.  LEXIS  477  (1985),  writ  of  certiorari  de- 
nied by  474  U.S.  1085,  106  S.  Ct.  861,  88  L.  Ed. 
2d  900,  1986  U.S.  LEXIS  1161,  54  U.S.L.W. 
3484  (1986). 

Testimony  by  alleged  assault  victim  that  de- 
fendant was  trying  to  get  to  his  wallet,  and 
corroborating  testimony  by  police  officer  at  the 
scene,  was  sufficient  to  support  conviction  for 
assault  with  intent  to  commit  robbery.  D.C. 
Code  1981,  §  22-501.  Singleton  v.  United 
States,  488  A.2d  1365,  1985  D.C.  App.  LEXIS 
338  (1985). 


Evidence  in  prosecution  brought  against  four 
defendants  accused  of  robbing  five  victims  in 
hallway  of  apartment  building  was  sufficient  to 
establish  that  one  defendant,  who  asserted  that 
he  did  not  appear  in  hallway  of  building  until 
victims'  property  had  been  taken  and  did  not 
actually  search  any  of  victims,  was  aider  and 
abettor  of  crimes  charged,  and  thus  was  suffi- 
cient to  support  that  defendant's  conviction  for 
assault  with  intent  to  commit  robbery  while 
armed.  D.C.  Code  §§  22-501,  22-3202.  Heiligh 
V.  United  States,  379  A.2d  689,  1977  D.C.  App. 
LEXIS  252  (1977). 

Evidence  was  sufficient  to  support  juvenile 
court's  finding  that  juvenile  participated  as  an 
aider  and  abettor  in  assault  with  intent  to 
commit  robbery  on  a  school  teacher.  D.C.  Code 
§§  ll-1551(a)(l)(A),  22-105,  22-501.  In  re 
Reeder,  264  A.2d  893,  1970  D.C.  App.  LEXIS 
210  (App.  1970). 

—  Corroboration  in  sexual  abuse,  weight 
and  sufficiency  of  evidence. 

In  prosecution  for  assault  with  intent  to  rape, 
corroboration  of  accused's  intent  to  achieve  car- 
nal knowledge  with  force  and  against  consent 
of  victim  may  be  established  by  circumstantial 
evidence  when  victim  is  incompetent  to  testify. 
D.C.  Code  §  22-501.  United  States  v.  Medley, 
452  F.2d  1325,  1971  U.S.  App.  LEXIS  6916 
(C.A.D.C.  1971). 

Evidence,  in  prosecution  for  assault  with 
intent  to  commit  carnal  knowledge,  sufficiently 
corroborated  complainant's  testimony  that 
such  offense  had  been  committed.  D.C.  Code 
§  22-501.  United  States  v.  Terry,  422  F.2d  704, 
1970  U.S.  App.  LEXIS  11218  (C.A.D.C.  1970). 

Evidence,  in  prosecution  for  assault  with 
intent  to  commit  carnal  knowledge,  sufficiently 
corroborated  identification  testimony  of  com- 
plainant. D.C.  Code§  22-501.  United  States  v. 
Terry,  422  F2d  704,  1970  U.S.  App.  LEXIS 
11218  (C.A.D.C.  1970). 

In  prosecution  for  assault  with  intent  to 
commit  rape,  complainant's  dress  with  torn 
shoulder  strap  offered  enough  independent  cor- 
roboration of  complainant's  account  to  avoid 
requirement  that  verdict  be  directed  for  ac- 
cused. D.C.  Code§  22-501.  United  States  v. 
Bryant,  420  F2d  1327,  1969  U.S.  App.  LEXIS 
9743  (C.A.D.C.  1969). 

Absent  any  corroboration  of  testimony  of 
eleven-year-old  prosecutrix  as  to  defendant's 
alleged  attempts  to  kiss  prosecutrix,  his  expo- 
sure of  himself  and  his  attempts  to  remove  her 
clothing,  corpus  delicti  of  assault  with  intent  to 
commit  carnal  knowledge  was  not  established. 
D.C.  Code  §  22-501.  AlUson  v.  United  States, 
409  F2d  445,  1969  U.S.  App.  LEXIS  8900 
(C.A.D.C.  1969). 

Judicially  created  rule  requiring  corrobora- 
tion in  prosecution  for  sex  offenses  is  abolished 
entirely,  regardless  of  sex  or  age  of  victim  or 
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perpetrator.  Gary  v.  United  States,  499  A. 2d 
815,  1985  D.C.  App.  LEXIS  520  (1985),  writ  of 
certiorari  denied  by  475  U.S.  1086,  106  S.  Ct. 
1470,  89  L.  Ed.  2d  725,  1986  U.S.  LEXIS  936, 
54  U.S.L.W.  3630  (1986),  writ  of  certiorari  de- 
nied by  477  U.S.  906,  106  S.  Ct.  3279,  91  L.  Ed. 
2d  568,  1986  U.S.  LEXIS  2180,  54  U.S.L.W. 
3840  (1986). 

Requirement  of  corroboration  of  rape  victim's 
testimony  serves  no  legitimate  purpose;  victim 
of  rape  and  other  sex-related  offenses  is  not  so 
presumptively  lacking  in  credence  that  corrob- 
oration of  her  testimony  is  required  to  with- 
stand motion  for  judgment  of  acquittal.  D.C. 
Code  §§  ll-721(e),  22-2801,  49-301;  U.S.  Const, 
art.  3,  §  3.  Arnold  v.  United  States,  358  A.2d 
335,  1976  D.C.  App.  LEXIS  534  (1976). 

—  Force,  nonconsent,  and  resistance  to 

sexual  abuse,  weight  and  sufficiency 
of  evidence. 

Evidence,  which  included  defendant's  threat- 
ening of  victim  with  gun,  dog,  and  knife,  defen- 
dant's statement  that  he  was  not  yet  ready  to 
kill  victim,  and  victim's  continuing  resistance, 
supported  jury  conclusion  that  defendant  in- 
tended to  accomplish  penetration  by  force  in 
prosecution  for  assault  with  intent  to  commit 
rape  while  armed.  D.C.  Code  1981,  §§  22-501, 
22-3202.  Glascoe  v.  United  States,  514  A.2d 
455,  1986  D.C.  App.  LEXIS  409  (1986). 

Defendant's  contention  that  jury's  verdict  of 
acquittal  on  kidnapping  count  meant  jury 
found  that  victim  had  consented  to  her  pres- 
ence in  bedroom  was  based  on  speculation  in 
prosecution  for  assault  with  intent  to  commit 
rape  while  armed,  and  evidence  was  sufficient 
to  support  jury  conclusion  that  victim  did  not 
consent  to  being  in  bedroom  with  defendant. 
D.C.  Code  1981,  §§  22-501,  22-3202.  Glascoe  v. 
United  States,  514  A.2d  455,  1986  D.C.  App. 
LEXIS  409  (1986). 

Evidence,  which  included  defendant's  re- 
peated and  escalating  threats,  defendant's  forc- 
ing victim  to  commit  sodomy,  victim's  ultimate 
escape,  and  victim's  reactions  after  escape,  sup- 
ported jury  conclusion  that  victim  feared  for 
her  life  in  prosecution  for  assault  with  intent  to 
commit  rape  while  armed.  D.C.  Code  1981, 
§§  22-501,  22-3202.  Glascoe  v.  United  States, 
514  A.2d  455,  1986  D.C.  App.  LEXIS  409 
(1986). 

Evidence  in  rape  prosecution  was  sufficient 
to  show  that  rape  victims  submitted  only  after 
they  were  threatened  with  death  or  serious 
bodily  harm.  D.C.  Code§  22-2801.  Arnold  v. 
United  States,  358  A.2d  335,  1976  D.C.  App. 
LEXIS  534  (1976). 

—  Insanity  or  other  incapacity,  weight  and 

sufficiency  of  evidence. 

Jury  was  justified  in  finding  that  assault 
with  intent  to  commit  robbery  and  robbery 


were  not  product  of  alleged  mental  disease  of 
defendant,  where  psychiatrist  testified  that  de- 
fendant was  suffering  from  low  grade  mental 
illness  predisposing  to  psychosis  particularly 
when  defendant  was  under  influence  of  large 
amounts  of  alcohol,  and  evidence  indicated  that 
defendant  was  completely  sober  at  time  of  al- 
leged offenses.  D.C.  Code  1961,  §§  22-501,  22- 
2901.  Hawkins  v.  U.S.,  310  F.2d  849,  1962  U.S. 
App.  LEXIS  3772  (C.A.D.C.  1962). 

In  prosecution  for  assault  with  intent  to 
commit  robbery,  evidence  on  issue  of  defen- 
dant's sanity  at  time  of  commission  of  crime 
was  sufficient  to  support  conviction.  D.C.  Code 
1951,  §  22-501.  Jordan  v.  U.S.,  217  F.2d  670, 
1954  U.S.  App.  LEXIS  3184  (C.A.D.C.  1954). 

Evidence  that,  inter  alia,  defendant  suffered 
from  severe  personality  disorder  that  caused 
him  on  occasion  to  disassociate  when  his  sexual 
advances  were  rejected,  and  that  while  defen- 
dant was  in  this  state,  he  did  not  have  capacity 
for  choice  or  control,  was  sufficient  to  allow  jury 
to  reasonably  infer  from  all  evidence  that  de- 
fendant had  necessary  mental  capacity  for  first 
degree  burglary  when  he  entered  victim's 
apartment  armed  with  knife  but  that  he  did  not 
have  capacity  for  choice  or  control  when  he 
killed  victim  because  of  a  then  dissociative 
condition.  D.C.  Code  §§  22-501,  22-1801(a),  22- 
2403,  22-3202,  24-301(j).  Harman  v.  United 
States,  351  A.2d  504,  1976  D.C.  App.  LEXIS 
468  (1976),  writ  of  certiorari  denied  by  429  U.S. 
841,  97  S.  Ct.  116,  50  L.  Ed.  2d  110,  1976  U.S. 
LEXIS  2668  (1976). 

—  Intent  to  commit  multiple  offenses, 
weight  and  sufficiency  of  evidence. 

Evidence,  including  the  testimony  of  an  eye- 
witness involving  all  three  defendants  in  the 
assault  upon  victim,  was  sufficient  to  support 
verdict  of  jury  finding  defendants  guilty  of 
felony-murder  and  assault  with  intent  to  com- 
mit rape  while  armed.  D.C.  Code  §§  22-501, 
22-2401,  22-2403,  22-2801,  22-3202.  United 
States  V.  Heinlein,  490  F.2d  725,  1973  U.S.  App. 
LEXIS  7581  (C.A.D.C.  1973). 

Evidence  was  sufficient  to  support  conviction 
of  murder  in  the  first  degree  by  homicide  while 
attempting  to  perpetrate  a  robbery  and  of  as- 
sault with  intent  to  rob.  Bowles  v.  United 
States,  439  F.2d  536,  1970  U.S.  App.  LEXIS 
6322  (C.A.D.C.  1970),  writ  of  certiorari  denied 
by  401  U.S.  995,  91  S.  Ct.  1240,  28  L.  Ed.  2d 
533,  1971  U.S.  LEXIS  2615  (1971). 

Evidence  sustained  conviction  on  three-count 
indictment  charging  housebreaking,  robbery 
and  assault  with  intent  to  commit  robbery.  D.C. 
Code  1961,  §§  22-501,  22-1801,  22-2901.  Mar- 
tin V.  United  States,  314  F.2d  266,  1963  U.S. 
App.  LEXIS  6332  (C.A.D.C.  1963). 

Evidence  was  sufficient  to  support  defen- 
dant's convictions  for  first-degree  murder  while 
armed,  assault  with  intent  to  kill  while  armed, 
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armed  robbery,  conspiracy  to  commit  armed 
robbery,  and  first-degree  burglary  while  armed; 
according  to  driver  of  get-away  vehicle,  defen- 
dant struggled  to  open  stolen  safe  in  vehicle 
following  murders  and  made  statement  about 
apparent  contents  of  safe,  and  other  witnesses 
testified  that  defendant  ran  to  vehicle  from 
victims'  house  with  codefendant,  that  defen- 
dant helped  count  out  money,  drugs,  and  other 
items  found  in  safe,  and  that  defendant  ulti- 
mately took  his  own  share,  including  a  diamond 
ring  which  he  was  seen  wearing  shortly  after 
the  murders.  D.C.  Code  1981,  §§  22-105(a), 
22-501,  22-1801(a),  22-2401,  22-2901,  22-3202. 
Dancy  v.  United  States,  745  A.2d  259,  2000 
D.C.  App.  LEXIS  12  (2000). 

Evidence  supported  convictions  for  assault 
with  intent  to  kill  while  armed,  arson,  destruc- 
tion of  property,  and  possession  of  Molotov 
cocktail,  all  related  to  firebombing  incident; 
there  was  evidence  that  defendant  was  ex- 
tremely attached  to  his  infant  child  and  hostile 
toward  mother/victim's  contacts  with  child,  ev- 
idence of  two  conversations  linking  defendant 
to  potential  use  of  Molotov  cocktails,  and  testi- 
mony of  witness  that  he  saw  someone  fitting 
defendant's  description  running  from  scene  im- 
mediately after  arson.  Russell  v.  United  States, 
701  A.2d  1093,  1997  D.C.  App.  LEXIS  246 
(1997). 

Although  facts  strongly  suggested  desire  to 
complete  illegal  sale  of  drugs,  there  was  insuf- 
ficient evidence  for  jury  to  find  specific  intent  to 
rob,  as  required  for  convictions  of  felony-mur- 
der while  armed,  assault  with  intent  to  commit 
robbery  while  armed,  and  attempted  robbery 
while  armed.  D.C.  Code  1981,  §§  22-501,  22- 
2401,  22-2902,  22-3202.  Jones  v.  United  States, 
516  A.2d  929,  1986  D.C.  App.  LEXIS  519 
(1987),  writ  of  certiorari  denied  by  481  U.S. 
1054,  107  S.  Ct.  2193,  95  L.  Ed.  2d  848,  1987 
U.S.  LEXIS  2179,  55  U.S.L.W.  3776  (1987). 

Evidence  that  defendant  grabbed  victim  and 
forced  her  into  his  car  and  then  drove  her  three 
miles  from  point  of  abduction  to  empty  lot, 
where  he  assaulted  her  with  intent  to  commit 
sodomy  and  assaulted  her  with  intent  to  com- 
mit rape,  was  sufficient  to  support  separate 
kidnapping  conviction.  D.C.  Code  1981,  §§  22- 
501,  22-503,  22-2101,  22-3502.  Robinson  v. 
United  States,  501  A.2d  1273,  1985  D.C.  App. 
LEXIS  538  (1985). 

Although  primarily  circumstantial,  the  evi- 
dence was  sufficient  to  establish  beyond  a  rea- 
sonable doubt  defendants'  guilt  of  murder,  as- 
sault, armed  robbery,  burglary  and  conspiracy. 
D.C.  Code  §§  22-105a,  22-501,  22-1801(a),  22- 
2401,  22-2901,  22-3202.  Christian  v.  United 
States,  394  A.2d  1,  1978  D.C.  App.  LEXIS  346 
(1978),  writ  of  certiorari  denied  by  442  U.S. 


944,  99  S.  Ct.  2889,  61  L.  Ed.  2d  315,  1979  U.S. 
LEXIS  2203  (1979). 

—  Intent  to  sexually  abuse,  weight  and 
sufficiency  of  evidence. 

Requisite  intent  to  support  conviction  for 
assault  with  intent  to  commit  rape  need  not  be 
proved  by  direct  evidence,  but  may  be  inferred 
from  the  totality  of  the  circumstances  pre- 
sented to  the  jury.  D.C.  Code  §§  22-501,  22- 
3202.  United  States  v.  Jackson,  562  F.2d  789, 
1977  U.S.  App.  LEXIS  12056  (C.A.D.C.  1977). 

Evidence  was  sufficient  for  jur>'  to  infer  be- 
yond a  reasonable  doubt  that  defendant  pos- 
sessed the  intent  necessary  to  sustain  convic- 
tion for  assault  with  intent  to  commit  rape 
while  armed.  D.C.  Code  §§  22-501,  22-3202. 
United  States  v.  Jackson,  562  F.2d  789,  1977 
U.S.  App.  LEXIS  12056  (C.A.D.C.  1977). 

Evidence  in  prosecution  for  assault  with  in- 
tent to  commit  rape  was  insufficient  to  estab- 
lish that  defendant  intended  to  achieve  sexual 
intercourse  by  force  and  violence  and  against 
will  of  prosecutrix.  D.C.  Code  §§  22-2801,  22- 
2901.  United  States  v.  Tremble,  470  F.2d  1272, 
1972  U.S.  App.  LEXIS  6814  (C.A.D.C.  1972). 

Evidence  authorized  conviction  of  assault 
with  intent  to  rape.  Lynn  v.  U.S.,  172  F.2d  764, 
1949  U.S.  App.  LEXIS  2770  (C.A.D.C.  1949). 

Evidence  that  defendant  went  to  the  home  of 
his  mother-in-law,  with  whom  his  wife  and 
baby  were  living  went  to  the  bedroom  of  his 
17-year-old  sister-in-law,  pulled  off  the  covers 
and  touched  her  private  parts  with  his  hand, 
that  she  awakened  and  screamed,  and  that 
defendant  ran  from  the  house  was  insufficient 
to  sustain  conviction  for  "assault  with  intent  to 
commit  rape".  Hammond  v.  U.S.,  127  F.2d  752, 
1942  U.S.  App.  LEXIS  3967  (1942). 

Although  victim  could  not  recall  actual  as- 
sault, evidence  that  defendant  told  victim  he 
wanted  to  have  sex,  that  he  used  a  knife  to 
unbutton  her  blouse,  and  that  the  next  day 
victim  was  found  with  her  pantyhose  at  her 
ankles,  her  bra  and  t-shirt  around  her  neck  and 
her  panties  stained  with  semen  supported  con- 
viction for  assault  with  intent  to  rape.  D.C. 
Code  1981,  §  22-501.  Whitaker  v.  United 
States,  616  A.2d  843,  1992  D.C.  App.  LEXIS 
287  (1992). 

Conviction  for  assault  with  intent  to  commit 
rape  was  sufficiently  supported  by  complain- 
ant's testimony  and  corroborating  physical  ev- 
idence. Langley  v.  United  States,  515  A.2d  729, 
1986  D.C.  App.  LEXIS  448  (1986). 

Evidence  supported  jury  conclusion  that  de- 
fendant assaulted  victim  in  his  house  with 
specific  intent  to  have  sexual  intercourse 
through  vaginal  penetration,  even  though  de- 
fendant was  successful  in  forcing  victim  to 
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commit  sodomy  with  him,  even  though  defen- 
dant's most  expHcit  verbal  demand  was  only 
that  victim  "make  love"  to  defendant,  and  even 
though  circumstances  only  allowed  defendant 
to  get  as  far  as  attempting  to  remove  victim's 
shirt.  D.C.  Code  1981,  §§  22-501,  22-3202. 
Glascoe  v  United  States,  514  A.2d  455,  1986 
D.C.  App.  LEXIS  409  (1986). 

To  obtain  conviction  for  assault  with  intent  to 
commit  rape  while  armed,  government  must 
prove  beyond  reasonable  doubt  that  defendant, 
while  armed,  assaulted  the  victim  with  specific 
intent  to  have  sexual  intercourse  by  force  and 
without  consent.  D.C.  Code  1981,  §§  22-501, 
22-3202.  Glascoe  v  United  States,  514  A.2d 
455,  1986  D.C.  App.  LEXIS  409  (1986). 


In  prosecution  for  attempted  carnal  knowl- 
edge of  female  child  under  16  years  of  age, 
determination  that  charged  offense  had  actu- 
ally been  committed  was  supported  by  numer- 
ous circumstantial  details  in  addition  to  com- 
plainant's testimony,  including  cuts  on 
complainant's  foot  and  hand,  disheveled  ap- 
pearance, prompt  report  to  police,  complain- 
ant's ability  to  point  out  light  string  in  room 
where  incident  allegedly  took  place  and  discov- 
ery in  that  room  of  girdle  which  complainant 
had  left  behind  after  incident.  D.C.  Code  §§  22- 
103,  22-2801.  In  re  W.E.P.,  318  A.2d  286,  1974 
D.C.  App.  LEXIS  412  (1974). 


§  22-402.  Assault  with  intent  to  commit  mayhem  or  with 
dangerous  weapon. 

Every  person  convicted  of  an  assault  with  intent  to  commit  mayhem,  or  of  an 
assault  with  a  dangerous  weapon,  shall  be  sentenced  to  imprisonment  for  not 
more  than  10  years. 

(Mar.  3,  1901,  31  Stat.  1321,  ch.  854,  §  804.) 


Cross  references.  —  Additional  penalty  for 
possession  of  firearm,  see  §  22-4502. 


Prior  Codifications.  —  1981  Ed.,  §  22-502. 
1973  Ed.,  §  22-502. 


CASE  NOTES 


Analysis 

Adequacy  of  representation. 
Admissibility  of  evidence. 

— Cumulative  evidence,  admissibility  of  evi- 
dence. 

— Declarations  by  accused,  admissibility  of  ev- 
idence. 

— Demonstrative  or  documentary  evidence,  ad- 
missibility of  evidence. 

— Identity  of  persons  or  things,  admissibility  of 
evidence. 

— In  general. 

— Other  offenses,  admissibility  of  evidence. 
— Provocation  or  justification,  admissibility  of 
evidence. 

— Self-defense,  admissibility  of  evidence. 

— Subsequent  condition  or  conduct  of  accused, 

admissibility  of  evidence. 
Argument  or  conduct  of  counsel. 
Arrest. 

Conduct  of  trial. 

Constitutional  rights  of  defendant. 
Construction  and  application. 
Construction  with  other  laws. 
Defense  of  others. 
Defenses  generally. 

Different  offenses  in  same  transaction. 
Discovery. 


Double  jeopardy. 
Examination  of  witnesses. 
— Confrontation  rights,  examination  of  wit- 
nesses. 

— Credibility  and  impeachment,  examination 
of  witnesses. 

— Cross-examination,  examination  of  wit- 
nesses. 

— In  general. 

— Leading  questions,  examination  of  witnesses. 
Harmless  or  reversible  error. 
— Admission  of  evidence,  harmless  or  revers- 
ible error. 

— Arguments  and  conduct  of  counsel,  harmless 
or  reversible  error. 

— Conduct  and  deliberations  of  jury,  harmless 
or  reversible  error. 

— Conduct  of  trial  generally,  harmless  or  re- 
versible error. 

— Counsel  for  accused,  harmless  or  reversible 
error. 

— Examination  of  witnesses,  harmless  or  re- 
versible error. 

— Exclusion  of  evidence,  harmless  or  reversible 
error. 

— In  general. 

— Instructions,  harmless  or  reversible  error. 
— Preliminary  proceedings,  harmless  or  revers- 
ible error. 
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— Rulings  as  to  indictment  or  pleas,  harmless 
or  reversible  error. 

— Sentence  and  judgment,  harmless  or  revers- 
ible error. 

Indictment  or  information. 

Instructions. 

— Discharge  of  jury  before  verdict,  instructions. 
— Evidentiary  basis,  instructions. 
— In  general. 

— Instructions  after  submission  of  cause. 
— Lesser  included  offenses,  instructions. 
— Malice,  instructions. 
— Necessity  and  sufficiency,  instructions. 
— Necessity  for  request,  instructions. 
— Province  of  jury,  instructions. 
— Self-defense,  instructions. 
— Urging  or  coercing  agreement  of  jury,  instruc- 
tions. 

Joint  or  separate  trial  of  charges  or  defendants. 
Jurisdiction. 

Juvenile  offenders,  generally. 

Lesser  included  offenses,  generally. 

Merger  of  offenses. 

Nature  and  elements  of  offenses. 

— Ability  to  execute  intent,  nature  and  ele- 
ments of  offenses. 

— Dangerous  or  deadly  weapon,  nature  and 
elements  of  offenses. 

— In  general. 

— Mayhem,  nature  and  elements  of  offenses. 
— Motive  and  intent,  nature  and  elements  of 

offenses. 
Pleas. 

Post-conviction  bail. 
Presumptions  and  burden  of  proof. 
Questions  of  law  and  fact. 
Review. 

— Determination  and  disposition,  review. 
— In  general. 

— Presentation  and  reservation  of  grounds  for 

review. 
Right  to  trial  by  jury. 
Search  and  seizure. 
Self-defense. 

Sentence  and  judgment,  generally. 

Speedy  trial. 

Verdict. 

Weight  and  sufficiency  of  evidence. 

— Assault  of  women  and  children,  weight  and 

sufficiency  of  evidence. 
— Defenses  generally,  weight  and  sufficiency  of 

evidence. 

— Identity  and  characteristics  of  persons  or 

things,  weight  and  sufficiency  of  evidence. 
— In  general. 

— Insanity  or  other  incapacity,  weight  and  suf- 
ficiency of  evidence. 

— Juvenile  offenders,  weight  and  sufficiency  of 
evidence. 

— Mayhem,  weight  and  sufficiency  of  evidence. 
— Motive  and  intent,  weight  and  sufficiency  of 
evidence. 


— Motor  vehicle  offenses,  weight  and  suffi- 
ciency of  evidence. 

— Persons  liable,  weight  and  sufficiency  of  evi- 
dence. 

— Robbery,  weight  and  sufficiency  of  evidence. 
— Self-defense,  weight  and  sufficiency  of  evi- 
dence. 

— Use  of  dangerous  weapon,  weight  and  suffi- 
ciency of  evidence. 

Adequacy  of  representation. 

Counsel  provided  effective  pretrial  assistance 
in  prosecution  for  assault  with  dangerous 
weapon,  where  counsel  devoted  time  during 
two-year  period  to  preparation  of  the  case  and 
none  of  the  witnesses  who  counsel  failed  to 
contact  would  have  testified  that  defendant  did 
not  commit,  or  could  not  have  committed,  the 
acts  with  which  he  was  charged.  Thomas  v. 
United  States,  772  A.2d  818,  2001  D.C.  App. 
LEXIS  114  (2001),  writ  of  certiorari  denied  by 
543  U.S.  913,  125  S.  Ct.  233,  160  L.  Ed.  2d  193, 
2004  U.S.  LEXIS  6169,  73  U.S.L.W.  3214 
(2004). 

Defendant  was  not  prejudiced  by  any  defi- 
cient performance  of  trial  counsel  with  regard 
to  damaging  hearsay  evidence  from  deceased 
victim,  in  prosecution  for  assault  with  danger- 
ous weapon,  where  victim  had  specifically  iden- 
tified defendant  as  his  attacker  on  three  occa- 
sions and  defendant  was  unable  to  present  any 
witnesses  to  corroborate  his  alibi  defense. 
Thomas  v.  United  States,  772  A.2d  818,  2001 
D.C.  App.  LEXIS  114  (2001),  writ  of  certiorari 
denied  by  543  U.S.  913,  125  S.  Ct.  233,  160  L. 
Ed.  2d  193,  2004  U.S.  LEXIS  6169,  73  U.S.L.W. 
3214  (2004). 

Defendant  was  not  entitled  to  a  hearing  on 
his  second  motion  to  vacate  sentence,  which 
collaterally  attacked  his  conviction  for  assault 
with  dangerous  weapon,  where  defendant  pro- 
vided no  affidavit  or  other  credible  proffer  to 
support  his  allegations  of  ineffective  assistance 
of  counsel.  Thomas  v.  United  States,  772  A.2d 
818,  2001  D.C.  App.  LEXIS  114  (2001),  writ  of 
certiorari  denied  by  543  U.S.  913,  125  S.  Ct. 
233,  160  L.  Ed.  2d  193,  2004  U.S.  LEXIS  6169, 
73  U.S.L.W.  3214  (2004). 

Trial  counsel's  failure  to  request  discovery 
and  to  file  suppression  motion  with  respect  to 
identification  by  victim's  neighbor  of  assault 
defendant  at  crime  scene  was  not  ineffective 
assistance  of  counsel;  defendant  offered  no  rea- 
son why  neighbor's  identification  should  have 
been  suppressed,  other  than  to  suggest  possi- 
bility of  "police  suggestivity"  at  time  neighbor 
was  located,  and  victim  gave  unequivocal  testi- 
mony that  defendant  was  outside  her  window 
and  at  her  back  door.  U.S.C.  Const.Amend.  6; 
D.C.  Code  1981,  §  22-502.  James  v.  United 
States,  718  A.2d  1083,  1998  D.C.  App.  LEXIS 
193  (1998). 
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To  claim  prejudice  necessary  for  successful 
ineffective  assistance  of  counsel  claim,  assault 
defendant  was  required  to  show  reasonable 
probability  that  he  would  have  pled  guilty  in- 
stead of  proceeding  to  trial  if  his  attorney  had 
properly  presented  government's  offer.  U.S. 
Const.Amend.  6;  D.C.  Code  1981,  §  22-502. 
James  v.  United  States,  718  A.2d  1083,  1998 
D.C.  App.  LEXIS  193  (1998). 

Trial  counsel  provided  assault  defendant 
with  effective  assistance  of  counsel,  with  re- 
spect to  provision  of  plea  information;  counsel 
notified  defendant  of  plea  agreement  and  ad- 
vised him  that  guilty  plea  would  violate  condi- 
tions of  his  probation,  and  defendant  did  not 
claim  that  had  he  learned  of  plea  offer  earlier, 
he  would  have  accepted  it.  U.S.  Const.Amend. 
6;  D.C.  Code  1981,  §  22-502.  James  v.  United 
States,  718  A.2d  1083,  1998  D.C.  App.  LEXIS 
193  (1998). 

Trial  counsel  provided  assault  defendant 
with  effective  assistance  of  counsel,  with  re- 
spect to  investigation  of  case,  including  inves- 
tigation of  potential  alibi  witness.  U.S. 
Const.Amend.  6;  D.C.  Code  1981,  §  22-502. 
James  v.  United  States,  718  A.2d  1083,  1998 
D.C.  App.  LEXIS  193  (1998). 

Assault  defendant  suffered  no  prejudice  from 
trial  counsel's  alleged  deficiency  in  preparing 
alibi  witness  for  cross-examination,  and  thus, 
alleged  deficiency  did  not  constitute  ineffective 
assistance  of  counsel;  though  counsel  was  ap- 
parently surprised  by  calendar  produced  at 
trial  by  witness,  which  became  subject  of  gov- 
ernment's cross-examination,  witness  re- 
mained a  very  credible  witness,  even  after 
cross-examination.  U.S.  Const.Amend.  6;  D.C. 
Code  1981,  §  22-502.  James  v.  United  States, 
718  A.2d  1083,  1998  D.C.  App.  LEXIS  193 
(1998). 

Trial  counsel  was  not  ineffective  with  respect 
to  issue  of  discrediting  assault  victim's  testi- 
mony as  biased;  counsel  attempted  to  impeach 
victim's  testimony  as  vindictive,  referring  to 
her  unhappiness  that  defendant  was  going  out 
with  another  woman  and  her  action  in  seeking 
civil  protection  order  against  defendant,  and, 
although  defendant  claimed  that  counsel  failed 
to  consult  him  before  trial  about  reasons  for 
victim's  bias,  defendant  failed  to  point  out  how 
any  additional  information  he  would  have  pro- 
vided on  subject  would  have  led  counsel  to 
address  bias  issue  differently.  U.S. 
Const.Amend.  6;  D.C.  Code  1981,  §  22-502. 
James  v.  United  States,  718  A.2d  1083,  1998 
D.C.  App.  LEXIS  193  (1998). 

Defense  counsel's  performance  in  prosecution 
for  assault  on  police  officer  with  dangerous 
weapon,  assault  with  dangerous  weapon  and 
carrying  pistol  without  license,  including  inci- 
dents at  suppression  hearing,  opening  and  clos- 
ing statements  at  trial,  examination  of  wit- 
nesses and  arguments  at  sentencing  hearing. 


constituted  gross  incompetence  for  purposes  of 
determining  whether  defendant  was  denied  ef- 
fective assistance  of  counsel.  D.C.  Code  §§  22- 
502,  22-505(a,  b),  22-3204;  U.S.  Const.  Amend. 
6.  Oesby  V.  United  States,  398  A.2d  1,  1979  D.C. 
App.  LEXIS  332  (1979). 

Accused,  who  was  convicted  of  armed  rob- 
bery, assault  with  a  dangerous  weapon,  assault 
on  police  officer  and  possession  of  prohibited 
weapon  and  who  asserted  that  there  had  been 
inadequate  preparation  by  his  trial  counsel, 
was  not  denied  his  right  to  effective  assistance 
of  counsel,  absent  any  indication  of  any  sub- 
stantial defense  which  accused  might  have  ad- 
vanced and  which  was  excluded  as  result  of 
such  alleged  lack  of  preparation.  D.C.  Code 
§§  22-502,  22-505(a),  22-2901,  22-3202,  22- 
3214(a);  U.S.  Const.  Amend.  6.  White  v.  United 
States,  358  A.2d  645,  1976  D.C.  App.  LEXIS 
279  (1976). 

Failure  to  preserve,  for  appeal,  the  issue 
whether  trial  court  erred  in  allowing  in-court 
identifications  of  accused,  who  were  convicted 
of  armed  robbery,  assault  with  a  dangerous 
weapon,  assault  on  police  officer  and  possession 
of  prohibited  weapon,  did  not  deny  effective 
assistance  of  counsel  where  sole  ground  ad- 
vanced for  suppression  of  in-court  identifica- 
tions was  the  failure  of  government  to  conduct 
pretrial  lineups  and  there  was  no  indication 
that  on-scene  confrontations  between  accused 
and  government  witnesses  were  tainted  by  any 
impermissible  police  procedure.  D.C.  Code 
§§  22-502,  22-505(a),  22-2901,  22-3202,  22- 
3214(a);  U.S.  Const.  Amends.  5,  6;  D.C.  Code 
SCR,  Criminal  Rule  12(b)(3).  White  v.  United 
States,  358  A.2d  645,  1976  D.C.  App.  LEXIS 
279  (1976). 

Admissibility  of  evidence. 

—  Cumulative  evidence,  admissibility  of 

evidence. 

In  prosecution  against  juvenile  who  killed  his 
father,  wherein  several  witnesses  had  testified 
to  juvenile's  fear  of  his  father,  exclusion  of 
testimony  of  juvenile's  probation  officer  that  the 
juvenile  had  come  to  officer  several  days  before 
the  shooting  in  order  to  seek  his  advice  concern- 
ing the  violent  outbreaks  of  the  father  and  that 
at  that  time  officer  had  told  juvenile  to  contact 
police  whenever  such  outbreaks  occurred  was 
not  an  abuse  of  discretion  and  was  not  prejudi- 
cial since  proffered  evidence  was  cumulative 
and  more  remote  than  the  evidence  already 
admitted  which  dealt  with  juvenile's  state  of 
mind  on  the  day  in  question.  D.C.  Code  §§  22- 
502,  22-2403.  In  re  Bumphus,  254  A.2d  400, 
1969  D.C.  App.  LEXIS  267  (App.  1969). 

—  Declarations  by  accused,  admissibility 

of  evidence. 

Testimony  of  circumstances  surrounding  de- 
fendant's arrest  by  officers  pursuant  to  a  war- 
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rant  for  his  arrest,  not  for  the  robberies  and 
murder  for  which  he  was  being  tried,  but  for 
armed  assault  on  pohce  officer,  offered  as  indi- 
cating consciousness  of  guilt  or  resistance  to 
arrest,  was  admissible  in  context  in  which  case 
was  tried.  D.C.  Code  1961,  §§  22-502,  22-2401, 
22-2403,  22-2901.  Gregory  v.  United  States,  369 
F.2d  185,  1966  U.S.  App.  LEXIS  5327  (C.A.D.C. 
1966). 

Evidence  of  oral  statements,  one  of  which 
was  of  injurious  character  as  to  defendant's 
claim  of  self-defense  with  respect  to  charge  of 
assault  with  dangerous  weapon,  was  admissi- 
ble, where  statements  had  been  made  within  a 
few  minutes  after  defendant's  arrest  and 
promptly  in  response  to  routine  inquiries  as  to 
what  had  happened.  D.C.  Code  1961,  §  22-502. 
Ramey  v.  United  States,  336  F.2d  743,  1964 
U.S.  App.  LEXIS  4910  (C.A.D.C.  1964),  writ  of 
certiorari  denied  by  379  U.S.  840,  85  S.  Ct.  79, 
13  L.  Ed.  2d  47,  1964  U.S.  LEXIS  587  (1964). 

Error,  under  the  Confrontation  Clause,  in 
admitting  victim's  hearsay  testimonial  state- 
ments to  police  officers  at  fire  station  and 
hospital  after  the  stabbing  was  not  harmless 
beyond  a  reasonable  doubt,  in  prosecution  for 
assault,  though  it  was  undisputed  that  defen- 
dant had  stabbed  the  victim;  defendant  claimed 
that  he  stabbed  the  victim  in  self-defense  after 
grabbing  knife  from  victim,  but  victim's  hear- 
say statements  to  police  indicated  that  the 
stabbing  was  without  provocation  and  a  wit- 
ness testified  that  it  was  defendant,  not  victim, 
who  was  armed  with  a  knife,  and  two  notes 
from  jury  asked  whether  ownership  of  knife 
was  relevant  to  assault  charges,  suggesting 
that  at  least  one  juror  might  have  thought 
defendant  was  not  armed.  Zanders  v.  United 
States,  999  A.2d  149,  2010  D.C.  App.  LEXIS 
408  (2010). 

—  Demonstrative  or  documentary  evi- 
dence, admissibility  of  evidence. 

Where  robbery  victim  testified  that  shotgun 
found  in  defendant's  apartment  was  similar  to 
the  shotgun  which  one  of  the  robbers  had, 
informant  testified  that  the  shotgun  belonged 
to  defendant  and  that  defendant  had  it  when  he 
left  the  apartment  with  another  person  to  com- 
mit the  robbery,  the  shotgun  was  properly  ad- 
mitted into  evidence  in  prosecution  for  armed 
robbery.  D.C.  Code  §§  22-502,  22-2901,  22- 
3202(a).  United  States  v.  Jackson,  509  F.2d  499, 
1974  U.S.  App.  LEXIS  5687  (C.A.D.C.  1974). 

Gun  did  not  pose  a  risk  of  undue  prejudice 
that  substantially  outweighed  its  probative 
value  in  trial  for  assault  with  a  dangerous 
weapon  so  as  to  preclude  its  admissibility; 
firearms  were  routinely  admitted  into  evidence 
in  criminal  trials  and  defendant  provided  no 
evidence  that  the  jury  was  so  inflamed  by  the 
sight  of  a  gun  that  they  disregarded  the  trial 
court's  instructions  to  decide  the  case  without 


prejudice.  Stewart  v.  United  States,  881  A.2d 
1100,  2005  D.C.  App.  LEXIS  468  (2005),  writ  of 
certiorari  denied  by  547  U.S.  1174,  126  S.  Ct. 
2348,  164  L.  Ed.  2d  859,  2006  U.S.  LEXIS  4305, 
74  U.S.L.W.  3669  (2006). 

There  was  a  reasonable  probability  that  bul- 
let recovered  from  victim's  van  was  fired  from 
gun  that  was  found  in  car  with  defendant's  boot 
camp  certificate  so  as  to  make  gun  and  bullet 
admissible  in  trial  for  assault  with  a  dangerous 
weapon,  even  though  the  bullet  was  recovered 
nearly  three  months  after  the  shooting  and  one 
month  after  the  gun  was  seized,  where  the  gun 
matched  the  description  given  by  victim,  and 
expert  testimony  established  that  the  gun  was 
capable  of  firing  the  recovered  bullet.  Stewart  v. 
United  States,  881  A.2d  1100,  2005  D.C.  App. 
LEXIS  468  (2005),  writ  of  certiorari  denied  by 
547  U.S.  1174,  126  S.  Ct.  2348,  164  L.  Ed.  2d 
859,  2006  U.S.  LEXIS  4305,  74  U.S.L.W.  3669 
(2006). 

In  simple  assault  prosecution,  medical  en- 
tries as  to  complainant's  condition,  his  appear- 
ance, physical  signs  such  as  pulse,  respiration, 
etc.,  and  resulting  diagnosis  constituted  a  re- 
cord admissible  under  business  records  excep- 
tion. D.C.  Code  SCR,  Civil  Rule  43-I(a);  D.C. 
Code  §  22-502.  Sullivan  v.  United  States,  404 
A.2d  153,  1979  D.C.  App.  LEXIS  414  (1979). 

Where  prosecution  presented  evidence  which 
placed  revolver  and  air  pistol  in  hands  of  defen- 
dant and  codefendant,  such  guns  had  connec- 
tion with  crime  and  thus  it  was  not  error  to 
admit  guns  into  evidence  and  show  them  to  jury 
in  prosecution  for  assault  on  police  officer  with 
dangerous  weapon,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  §§  22-502,  22-505(a,  b),  22-3204. 
Oesby  v.  United  States,  398  A.2d  1,  1979  D.C. 
App.  LEXIS  332  (1979). 

Even  if  accused,  who  elected  not  to  testify  at 
trial  on  charge  of  armed  robbery,  assault  with  a 
dangerous  weapon,  assault  on  police  officer  and 
possession  of  prohibited  weapon,  had  "testimo- 
nial privilege"  at  trial  to  don  jacket  he  was 
alleged  to  have  worn  at  time  of  the  offenses, 
denial  of  request  that  he  be  permitted  to  put  on 
such  jacket  "to  make  double  sure"  that  jacket 
had  never  been  seen  by  his  wife,  who  had 
testified  that  she  had  never  seen  the  jacket, 
was  not  error.  D.C.  Code  §§  22-502,  22-505(a), 
22-2901,  22-3202,  22-3214(a).  White  v  United 
States,  358  A.2d  645,  1976  D.C.  App.  LEXIS 
279  (1976). 

Admitting  colored  photographs  of  complain- 
ant showing  scars  on  upper  portion  of  her  body 
was  not  an  abuse  of  discretion,  in  prosecution 
for,  inter  alia,  assault  with  a  dangerous  weapon 
and  malicious  disfigurement,  where  photo- 
graphs were  not  infiammatory  and  were  clearly 
probative  of  the  condition  of  complainant's  body 
and,  thus,  were  material  on  issue  of  malicious 
disfigurement.  D.C.  Code  §§  22-502,  22-506. 
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Villines  v.  United  States,  320  A.2d  313,  1974 
D.C.  App.  LEXIS  227  (1974). 

—  Identity  of  persons  or  things,  admissi- 
bility of  evidence. 

While  lineup  was  not  conducted  under  most 
ideal  circumstances  it  was  not  so  impermissibly 
suggestive  to  misidentification  as  to  preclude 
identification  testimony  by  eyewitnesses  who 
had  ample  opportunity  to  view  defendant  dur- 
ing robbery  D.C.  Code  §§  22-502,  22-2901,  22- 
3204;  U.S.  Const.  Amend.  5.  United  States  v. 
Neverson,  463  F.2d  1224,  1972  U.S.  App. 
LEXIS  9905  (C.A.D.C.  1972). 

Evidence  supported  finding  that  each  of  wit- 
nesses who  identified  defendants  as  persons 
who  robbed  restaurant  had  seen  defendants 
under  circumstances  affording  an  independent 
basis  for  their  subsequent  in-court  identifica- 
tions, although  photographs  had  been  used  in 
identification  process.  18  U.S.C.  §  1201;  D.C. 
Code  §§  22-502,  22-2204,  22-2901.  Matthews  v. 
United  States,  449  F.2d  985,  1971  U.S.  App. 
LEXIS  11551  (C.A.D.C.  1971). 

Although  victim  of  robbery  and  assault 
picked  defendant  out  of  group  sitting  in  Gen- 
eral Sessions  courtroom  at  time  when  defen- 
dant was  not  accompanied  by  counsel,  where 
such  identification  followed  three  photographic 
identifications  based  upon  face-to-face  encoun- 
ter taking  place  only  a  few  hours  before  first 
photographic  identification,  the  General  Ses- 
sions identification  did  not  taint  the  later  in- 
court  identification  by  victim  and  the  in-court 
identification  was  not  improper.  D.C.  Code 
§§  22-502,  22-2901;  U.S.  Const.  Amend.  6. 
United  States  v.  York,  321  F.  Supp.  539,  1970 
U.S.  Dist.  LEXIS  13048  (D.D.C1970),  affirmed 
by  440  F.2d  252,  142  U.S.  App.  D.C.  224,  1971 
U.S.  App.  LEXIS  12030  (1971). 

Record  established  that  victim's  photo- 
graphic identification  of  defendant  as  robber 
and  assailant  was  not  conducted  under  circum- 
stances so  impermissibly  suggestive  as  to  give 
rise  to  a  very  substantial  likelihood  of  irrepa- 
rable misidentification.  D.C.  Code  §§  22-502, 
22-2901;  U.S.  Const.  Amend.  6.  United  States  v. 
York,  321  F.  Supp.  539,  1970  U.S.  Dist.  LEXIS 
13048  (D.D.C1970),  affirmed  by  440  F.2d  252, 
142  U.S.  App.  D.C.  224,  1971  U.S.  App.  LEXIS 
12030  (1971). 

There  is  no  presumption  that  photographic 
identification  of  defendant  by  victim  of  robbery 
and  assault  is  invalid.  D.C.  Code  §§  22-502, 
22-2901;  U.S.  Const.  Amend.  6.  United  States  v. 
York,  321  F.  Supp.  539,  1970  U.S.  Dist.  LEXIS 
13048  (D.D.C1970),  affirmed  by  440  F.2d  252, 
142  U.S.  App.  D.C.  224,  1971  U.S.  App.  LEXIS 
12030  (1971), 

Government  has  burden  of  presenting  clear 
and  convincing  evidence  that  in-court  identifi- 
cation of  defendant  by  victim  of  robbery  and 
assault  is  based  on  other  than  an  illegally 


obtained  pretrial  identification  but  there  is  no 
presumption  of  invalidity.  D.C.  Code  §§  22-502, 
22-2901;  U.S.  Const.  Amend.  6.  United  States  v. 
York,  321  F.  Supp.  539,  1970  U.S.  Dist.  LEXIS 
13048  (D.D.C1970),  affirmed  by  440  F.2d  252, 
142  U.S.  App.  D.C.  224,  1971  U.S.  App.  LEXIS 
12030  (1971). 

Eyewitness's  statement  to  police  officers, 
with  regard  to  identity  of  assailant,  "It's  [name 
that  matched  defendant's  first  name],"  was  not 
hearsay  at  trial  for  assault  with  a  dangerous 
weapon;  defense  elicited  and  made  use  of  state- 
ment not  for  truth  of  its  assertion  but  to  show 
that  it  had  been  made,  for  purpose  of  suggest- 
ing that  effect  of  statement  was  a  rush  to 
judgment  by  officers  and  a  contaminated  iden- 
tification of  defendant  by  victim.  Lewis  v. 
United  States,  930  A.2d  1003,  2007  D.C.  App. 
LEXIS  550  (2007). 

Victim's  identification  of  defendant  as  her 
assailant  from  a  photo  array  of  nine  persons 
was  reliable,  though  made  six  weeks  after  her 
assault;  victim  had  a  good  opportunity  to  view 
her  assailant,  victim  was  able  to  give  detailed 
and  accurate  description  of  defendant  prior  to 
viewing  array,  victim  was  able  to  describe  in 
detail  knife  defendant  used  and  clothes  he  was 
wearing  on  day  he  assaulted  her,  and  victim 
identified  defendant  as  her  assailant  out  of  nine 
photographs  in  array  without  hesitation.  Mc- 
Coy V.  United  States,  781  A.2d  765,  2001  D.C. 
App.  LEXIS  211  (2001). 

Although  police  officer's  identification  of  de- 
fendant was  vulnerable  to  attack  before  jury,  in 
that  officer  could  not  pick  defendant  out  of 
photo  array  a  few  days  after  shooting  but 
claimed  to  recognize  defendant  19  days  later  at 
student  discipline  hearing,  identification  was 
legally  sufficient  to  support  finding  by  jury  that 
defendant  was  individual  who  fired  shots  at 
police  officer,  as  required  for  convictions  of 
assault  with  a  dangerous  weapon  and  posses- 
sion of  firearm  during  crime  of  violence.  D.C. 
Code  1981,  §§  22-502,  22-3204(b).  United 
States  V.  Bamiduro,  718  A.2d  547,  1998  D.C. 
App.  LEXIS  178  (1998). 

In  prosecution  of  defendant  for  armed  rob- 
bery and  assault  with  a  dangerous  weapon, 
in-court  identifications  by  complaining  witness 
were  proper  as  they  were  based  upon  an  inde- 
pendent source.  D.C.  Code  §§  22-502,  22-2901, 
22-3202.  Washington  v.  United  States,  377  A.2d 
1348,  1977  D.C.  App.  LEXIS  382  (1977). 

Totality  of  circumstances  did  not  give  rise  to 
substantial  likelihood  of  irreparable  misidenti- 
fication from  photographs  and  accordingly,  trial 
court  did  not  err  in  denying  defendants'  motion 
to  suppress  identification,  in  prosecution  for 
armed  robbery,  robbery  and  assault  with  dan- 
gerous weapon.  D.C.  Code  §§  22-502,  22-2901, 
22-3202.  Hill  v.  United  States,  367  A.2d  110, 
1976  D.C.  App.  LEXIS  436  (1976). 
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In  prosecution  for  armed  robbery,  robbery; 
and  assault  with  dangerous  weapon,  trial  court 
did  not  err  in  admitting  testimony  of  detectives 
in  relation  to  pretrial  identification  of  defen- 
dant, and  in  any  event,  there  was  no  prejudicial 
error.  D.C.  Code  §§  22-502,  22-2901,  22-3202. 
Thompson  v.  United  States,  354  A.2d  848,  1976 
D.C.  App.  LEXIS  510  (1976). 

One-man  showup  held  shortly  after  commis- 
sion of  offense  was  not  unjustified  because 
assault  victim  sustained  head  injury,  where 
victim  was  alert  and  sitting  up  in  hospital  bed 
when  confronting  accused  shortly  after  attack. 
U.S.  Const.  Amend.  5;  D.C.  Code  §§  22-501, 
22-502,  22-3202.  Washington  v.  United  States, 
334  A.2d  185,  1975  D.C.  App.  LEXIS  338 
(1975). 

—  In  general. 

Admission  of  lay  opinion  of  detective  who 
conducted  post-crime  interview  with  victim, 
that  victim  did  not  appear  to  be  intoxicated  at 
hospital  during  the  interview,  was  not  plain 
error  in  prosecution  for  assault  with  dangerous 
weapon;  the  testimony  enabled  the  jury  to 
determine  for  itself  victim's  level  of  impair- 
ment. Thomas  v.  United  States,  772  A.2d  818, 
2001  D.C.  App.  LEXIS  114  (2001),  writ  of  cer- 
tiorari denied  by  543  U.S.  913,  125  S.  Ct.  233, 
160  L.  Ed.  2d  193,  2004  U.S.  LEXIS  6169,  73 
U.S.L.W.  3214  (2004). 

In  prosecution  for  assault  with  a  dangerous 
weapon,  testimony  that  complainant  suffered 
miscarriage  as  result  of  assault  was  probative 
of  dangerous  character  of  board  with  which 
complainant  was  struck,  and  probative  value 
outweighed  probable  prejudicial  effect  and  tes- 
timony was  therefore  properly  admitted.  D.C. 
Code  §  22-502.  Freeman  v.  United  States,  391 
A.2d  239,  1978  D.C.  App.  LEXIS  297  (1978). 

Where  testimony,  in  prosecution  for  assault 
with  a  dangerous  weapon  and  carrjdng  a  con- 
cealed weapon,  by  complaining  witness  con- 
cerning alleged  rape  by  defendant  was  highly 
probative  of  defendant's  intent  and  motive  in 
pointing  gun  at  her  and  in  explaining  circum- 
stances surrounding  defendant's  use  of  the  gun 
for  purposes  of  frightening  her  into  submission, 
and  where  jury  was  given  immediate  caution- 
ary instruction  concerning  limited  purpose  of 
the  testimony  and  similar  instruction  was  con- 
tained in  final  charge,  admission  of  such  testi- 
mony was  not  abuse  of  discretion.  D.C.  Code 
§§  22-502,  22-3204.  Wooten  v.  United  States, 
285  A.2d  308,  1971  D.C.  App.  LEXIS  258 
(1971). 

—  Other  offenses,  admissibility  of  evi- 
dence. 

Evidence  of  the  circumstances  surrounding 
prior  robbery  investigation,  involving  defen- 
dant and  the  complainant  in  present  prosecu- 
tion for  assault  with  a  dangerous  weapon  and 


for  carrying  a  pistol  without  a  license,  was 
admissible  since  such  evidence  was  clearly  rel- 
evant to  the  identification  question  which  de- 
fendant raised  by  his  defense  of  mistaken  iden- 
tity; moreover,  since  no  evidence  was 
introduced  connecting  defendant  in  any  way 
with  the  earlier  crime,  the  possibility  of  any 
prejudice  to  defendant  in  the  instant  case  was 
remote.  D.C.  Code  §§  22-502,  22-3204.  United 
States  V.  Mizzell,  452  F.2d  1328,  1971  U.S.  App. 
LEXIS  7048  (C.A.D.C.  1971). 

Evidence  of  uncharged  prior  threats  and  as- 
saultive conduct  that  victim  testified  defendant 
had  committed  against  her  was  admissible  un- 
der motive  exceptions  to  general  rule  preclud- 
ing admission  of  evidence  of  uncharged  crimes 
against  accused,  in  prosecution  for  attempted 
aggravated  assault  while  armed  (attempted 
AAWA)  and  assault  with  a  dangerous  weapon 
(ADW);  defendant's  threats  and  assaultive  con- 
duct toward  victim  during  month  preceding 
offenses  charged,  in  an  unsuccessful  attempt  to 
coerce  her  into  continuing  their  relationship, 
was  indicative  of  defendant's  motive  to  engage 
in  assaultive  conduct  against  victim  that 
formed  basis  for  charges.  Frye  v.  United  States, 
926  A.2d  1085,  2005  D.C.  App.  LEXIS  532 
(2005). 

Probative  value  of  evidence  of  uncharged 
prior  threats  and  assaultive  conduct  that  vic- 
tim testified  defendant  had  committed  against 
her  outweighed  its  prejudicial  effect,  in  prose- 
cution for  attempted  aggravated  assault  while 
armed  (attempted  AAWA)  and  assault  with  a 
dangerous  weapon  (ADW).  Frye  v.  United 
States,  926  A.2d  1085,  2005  D.C.  App.  LEXIS 
532  (2005). 

Evidence  of  homicide  and  assault  victims' 
debt  to  defendant  from  prior  drug  sale  was 
admissible,  to  explain  reason  for  defendant's 
attempted  dummy  sale,  to  victims,  of  soap  for 
cocaine  intended  to  make  up  outstanding  debt 
from  prior  sale.  D.C.  Code  1981,  §§  22-502, 
22-2405,  22-3202.  Edwards  v.  United  States, 
721  A.2d  938,  1998  D.C.  App.  LEXIS  223 
(1998). 

Since  testimony  that  defendant  was  in  pos- 
session of  girl's  missing  watch  bore  directly  on 
his  motive  and  intent  in  confronting  the  girl's 
landlord  and  explained  the  circumstances  of 
the  assault  on  landlord  since  it  suggested  that 
defendant's  accusation  of  the  landlord  as  a  thief 
was  knowingly  false  and  that  defendant's  de- 
meanor during  their  altercation  was  a  charade, 
and  since  this  testimony  undermined  defen- 
dant's claim  that  the  landlord  was  the  aggres- 
sor and  that  defendant  only  acted  in  self-de- 
fense, the  testimony  was  relevant  and  its 
probative  value  far  outweighed  its  prejudicial 
effect  as  evidence  of  another  crime.  D.C.  Code 
§  22-502.  Chambers  v.  United  States,  383  A.2d 
343,  1978  D.C.  App.  LEXIS  428  (1978). 
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With  respect  to  defendant's  defense  to  charge 
of  assault  with  a  dangerous  weapon  that  he 
was  "only  joking"  when  he  pointed  weapon  at 
another,  evidence  that  defendant  was  suffering 
withdrawal  from  heroin  and  was  in  need  of 
money  on  the  day  of  the  incident  and  exhibited 
physical  symptoms  inconsistent  with  a  frivo- 
lous state  of  mind  was  relevant  to  show  intent 
or  to  negate  lack  thereof.  D.C.  Code  §  22-502. 
Harris  v.  United  States,  333  A.2d  397,  1975 
D.C.  App.  LEXIS  332  (1975). 

In  prosecution  on  charges  of  cruelty  to  a  child 
and  assault  with  a  dangerous  weapon,  prior 
assault  by  defendant  on  the  same  child,  which 
occurred  some  17  months  earlier,  was  not  too 
remote  to  preclude  its  receipt  in  evidence  on  the 
question  of  intent.  D.C.  Code  §§  22-502,  22- 
901.  Robinson  v.  United  States,  317  A.2d  508, 
1974  D.C.  App.  LEXIS  397  (1974). 

Evidence  as  to  defendant's  prior  assault  on 
the  same  child  unquestionably  was  relevant  as 
to  whether  he  had  the  requisite  intent  to  sup- 
port verdicts  finding  him  guilty  of  the  charges 
of  cruelty  to  a  child  and  assault  with  a  danger- 
ous weapon,  namely,  a  belt.  D.C.  Code  §§  22- 
502,  22-901.  Robinson  v.  United  States,  317 
A.2d  508,  1974  D.C.  App.  LEXIS  397  (1974). 

In  prosecution  of  defendant  on  charges  of 
cruelty  to  a  child  and  assault  with  a  dangerous 
weapon,  namely,  a  belt,  the  trial  court  did  not 
abuse  its  discretion  in  permitting  the  govern- 
ment to  introduce,  during  its  direct  case,  evi- 
dence of  defendant's  prior  conviction  of  having 
assaulted  the  same  child,  where  intent  was 
placed  clearly  in  issue  by  the  contention  in 
defendant's  opening  statement  that  an  assault 
episode,  involving  the  child's  head  being  struck 
by  a  pliers  tossed  by  defendant,  was  accidental. 
D.C.  Code  §§  22-502,  22-901.  Robinson  v. 
United  States,  317  A.2d  508,  1974  D.C.  App. 
LEXIS  397  (1974). 

—  Provocation  or  justification,  admissibil- 

ity of  evidence. 

Trial  court  did  not  abuse  its  discretion  when 
it  concluded  that  alleged  molesting  of  defen- 
dant's son  one  month  prior  to  charged  assault 
was  too  attenuated  to  warrant  reception  in 
evidence,  in  prosecution  for  assault  with  a 
dangerous  weapon.  D.C.  Code  1961,  §  22-502. 
Harley  v.  United  States,  377  F.2d  172,  1967 
U.S.  App.  LEXIS  6761  (C.A.D.C.  1967). 

—  Self-defense,  admissibility  of  evidence. 

To  determine  whether  defendant  was  aggres- 
sor and  whether  he  could  establish  claim  of 
self-defense  to  charges  of  assault  with  a  dan- 
gerous weapon  and  murder,  jury  was  required 
to  consider  all  of  circumstances  leading  up  to 
fatal  affray  at  victim's  home,  and  it  was  not 
error  to  admit  evidence  that  defendant  had 
shortly  before  entered  house  of  a  former  girl 
friend  and  attacked  her  and  homicide  victim. 


D.C.  Code  1961,  §§  22-502,  22-2403.  Harris  v. 
United  States,  364  F.2d  701,  1966  U.S.  App. 
LEXIS  5634  (C.A.D.C.  1966). 

—  Subsequent  condition  or  conduct  of  ac- 
cused, admissibility  of  evidence. 

Trial  court,  in  prosecution  for  assault  with  a 
deadly  weapon  and  other  crimes,  did  not  abuse 
discretion  in  admitting,  over  objection,  evi- 
dence of  defendant's  alleged  flight  from  juris- 
diction prior  to  trial,  notwithstanding  objection 
that  any  probative  value  was  outweighed  by 
possible  prejudicial  impact  which  testimony 
would  have  on  jury.  D.C.  Code  1973,  §§  22-502, 
22-504.  Williamson  v.  United  States,  445  A.2d 
975,  1982  D.C.  App.  LEXIS  354  (1982). 

Argument  or  conduct  of  counsel. 

In  prosecution  for  assault  with  a  dangerous 
weapon,  district  attorney's  argument  to  jury 
that  "from  the  testimony  of  the  doctor,  the 
wound  was  a  serious  one  and  if  it  had  been  an 
inch  lower  the  defendant  might  be  here  for 
murder"  was  permissible  on  question  whether 
the  weapon,  a  razor  blade,  was  a  dangerous  one 
and  whether  it  was  likely  to  produce  death  or 
great  bodily  harm.  D.C.  Code  1940,  §  22-502. 
Josey  V.  U.S.,  135  F.2d  809,  1943  U.S.  App. 
LEXIS  3423  (1943). 

Prosecutor's  remarks  in  opening  and  closing 
statements  were  not  improper,  in  prosecution 
for  attempted  aggravated  assault  while  armed 
(attempted  AAWA)  and  assault  with  a  danger- 
ous weapon  (ADW);  challenged  statements  in 
opening,  describing  defendant  as  man  who 
could  not  let  go  and  who  had  almost  cost  victim 
her  life,  did  not  go  beyond  permissible  bounds, 
and  use  of  words  "ram"  and  "kill"  in  closing 
argument  were  not  improper  since  victim  tes- 
tified that  defendant  used  very  words  on  day  of 
offenses.  Frye  v.  United  States,  926  A.2d  1085, 
2005  D.C.  App.  LEXIS  532  (2005). 

Prosecutor's  remarks  in  opening  and  closing 
statements  were  not  improper,  in  prosecution 
for  attempted  aggravated  assault  while  armed 
(attempted  AAWA)  and  assault  with  a  danger- 
ous weapon  (ADW);  challenged  statements  in 
opening,  describing  defendant  as  man  who 
could  not  let  go  and  who  had  almost  cost  victim 
her  life,  did  not  go  beyond  permissible  bounds, 
and  use  of  words  "ram"  and  "kill"  in  closing 
argument  were  not  improper  since  victim  tes- 
tified that  defendant  used  very  words  on  day  of 
offenses.  Frye  v.  United  States,  926  A.2d  1085, 
2005  D.C.  App.  LEXIS  532  (2005). 

Prosecutor  did  not  engage  in  argument  of 
facts  not  in  evidence  when  she  argued  that 
sideways  nature  of  victim's  stab  wound  was 
consistent  with  victim's  version  of  events, 
rather  than  defendant's  version  that  he  had 
stabbed  victim  in  self-defense  when  victim 
"leaped"  on  him,  in  prosecution  for  aggravated 
assault  while  armed  and  assault  with  a  danger- 
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ous  weapon,  as  surgeon  who  had  operated  on 
victim  testified  that  instead  of  going  "directly 
backward,"  victim's  knife  wound  had  gone 
"across  the  neck"  from  left  to  right.  Finch  v. 
United  States,  867  A.2d  222,  2005  D.C.  App. 
LEXIS  19  (2005),  writ  of  certiorari  denied  by 
544  U.S.  1055,  125  S.  Ct.  2313,  161  L.  Ed.  2d 
1100,  2005  U.S.  LEXIS  4294,  73  U.S.L.W.  3685 
(2005). 

Prosecutor's  comment  during  rebuttal  argu- 
ment, to  effect  that  defense  was  asking  jury  "to 
accept  the  word  of  a  convicted  thief  and  a 
convicted  drug  dealer"  was  improper,  in  prose- 
cution for  aggravated  assault  while  armed  and 
assault  with  a  dangerous  weapon;  while  prose- 
cutor was  entitled  to  remind  jury  of  defendant's 
convictions  during  closing  argument  as  part  of 
her  challenge  to  his  credibility,  given  that  de- 
fendant had  testified  and  had  been  impeached 
with  prior  convictions  for  receiving  stolen  prop- 
erty, shoplifting,  and  distribution  of  marijuana, 
there  was  significant  distinction  between  citing 
defendant's  prior  convictions  as  bearing  on  his 
credibility  and  castigating  defendant  as  a  crim- 
inal. Finch  V.  United  States,  867  A.2d  222,  2005 
D.C.  App.  LEXIS  19  (2005),  writ  of  certiorari 
denied  by  544  U.S.  1055,  125  S.  Ct.  2313, 161  L. 
Ed.  2d  1100,  2005  U.S.  LEXIS  4294,  73 
U.S.L.W.  3685  (2005). 

Prosecutor's  comments  during  rebuttal  clos- 
ing argument  regarding  defendant,  including 
that  defendant  had  clearly  made  false  state- 
ments because  he  knew  that  he  was  guilty,  and 
that  he  had  something  to  hide,  were  unques- 
tionably improper,  in  prosecution  for  aggra- 
vated assault  while  armed  and  assault  with  a 
dangerous  weapon;  comments  did  not  consti- 
tute discussion  of  the  evidence  at  all  and  artic- 
ulated only  the  prosecutor's  unsupported,  not 
wholly  coherent,  but  nonetheless  forceful,  as- 
sertions that  defendant  had  been  lying  to  avoid 
admitting  his  guilt.  Finch  v.  United  States,  867 
A.2d  222,  2005  D.C.  App.  LEXIS  19  (2005),  writ 
of  certiorari  denied  by  544  U.S.  1055,  125  S.  Ct. 
2313,  161  L.  Ed.  2d  1100,  2005  U.S.  LEXIS 
4294,  73  U.S.L.W.  3685  (2005). 

Prosecutor's  statements  in  closing  and  rebut- 
tal argument  were  plain  error  in  prosecution 
for  assault  with  a  dangerous  weapon;  prosecu- 
tor misstated  evidence  as  to  whether  witness 
had  seen  defendant  with  gun,  implied  facts  not 
in  evidence  and  testimony  not  in  record  when 
she  argued  that  witness  who  heard  victim  state 
attacker's  first  name  knew  who  defendant  was, 
and  suggested  that  jury  should  assume  defen- 
dant's guilt  from  fact  of  his  arrest.  D.C.  Code 
1981,  §  22-502.  Lewis  v.  United  States,  541 
A.2d  145,  1988  D.C.  App.  LEXIS  81  (1988). 

Prosecutor  who  failed  to  disclose  witness' 
photographic  identification  of  defendant  de- 
spite trial  court's  order  to  disclose  all  identifi- 
cations to  defense  before  testimony  and  who 
could  have  informed  defendant  of  photographic 


identification  at  bench  conference  immediately 
preceding  testimony  of  witness  committed  mis- 
conduct in  prosecution  for  armed  robbery,  as- 
sault with  intent  to  commit  robbery  while 
armed,  assault  with  intent  to  kill  while  armed, 
assault  with  dangerous  weapon,  and  carrying 
pistol  without  license.  D.C.  Code  1981,§§  22- 
501,  22-502,  22-2901,  22-3202,  22-3204.  Arnold 
V.  United  States,  511  A.2d  399,  1986  D.C.  App. 
LEXIS  357  (1986). 

Prosecutor's  misconduct  which  consisted  of 
failure  to  disclose  witness'  photographic  identi- 
fication of  defendant  before  testimony  despite 
trial  court's  order  to  disclose  all  photographic 
identifications  to  defendant,  which  occurred 
after  another  witness'  identification  of  defen- 
dant's photograph,  and  which  occurred  in  trial 
with  weak  defense  to  robbery  charges  and  im- 
plausible explanation  by  defendant  for  posses- 
sion of  stolen  property  did  not  substantially 
prejudice  defendant  by  swaying  jury  verdict  in 
prosecution  for  armed  robbery,  assault  with 
intent  to  kill  and  commit  robbery  while  armed 
assault  with  dangerous  weapon,  and  carrying 
pistol  without  license.  D.C.  Code  1981,  §§  22- 
501,  22-502,  22-2901,  22-3202,  22-3204.  Arnold 
V.  United  States,  511  A.2d  399,  1986  D.C.  App. 
LEXIS  357  (1986). 

Prosecutor's  closing  argument,  which  urged 
jurors  to  use  "knowledge  of  the  street"  to  eval- 
uate each  witness'  testimony  and  which  stated 
that  two  victims  for  reasons  of  their  own  re- 
peatedly testified  as  to  inability  to  recall 
events,  created  ambiguity  whether  prosecutor 
intended  to  remind  jurors  to  use  common  sense 
or  whether  prosecutor  was  arguing  facts  not  in 
evidence  and  suggesting  that  victims  suffered 
false  loss  of  memory,  did  not  clearly  demon- 
strate prosecutor's  intent  to  argue  worst  possi- 
ble meaning,  and,  therefore,  was  not  miscon- 
duct in  prosecution  for  armed  robbery,  assault 
with  intent  to  commit  robbery  and  to  kill  while 
armed,  assault  with  dangerous  weapon,  and 
carrying  pistol  without  license.  D.C.  Code  1981, 
§§  22-501,  22-502,  22-2901,  22-3202,  22-3204. 
Arnold  v.  United  States,  511  A.2d  399,  1986 
D.C.  App.  LEXIS  357  (1986). 

Prosecutor  who  made  incomplete  missing 
witness  argument  after  objection  was  sus- 
tained to  claim  that  only  girl  friend  and  sister 
supported  defendant's  alibi  of  being  at  party 
with  several  other  people  acted  improperly  in 
prosecution  for  armed  robbery,  assault  with 
intent  to  commit  robbery  and  with  intent  to  kill 
while  armed,  assault  with  dangerous  weapon, 
and  carrying  pistol  without  license.  D.C.  Code 
1981,  §§  22-501,  22-502,  22-2901,  22-3202,  22- 
3204.  Arnold  v.  United  States,  511  A.2d  399, 
1986  D.C.  App.  LEXIS  357  (1986). 

Prosecutor  who  called  victims  of  robbery  to 
testify  despite  knowledge  that  victims  poorly 
remembered  events,  who  wanted  jury  to  be  able 
to  hear  from  victims  named  in  indictment,  who 
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wanted  to  prevent  adverse  inference  against 
government  that  could  result  from  absence  of 
victims'  testimony,  and  who  wanted  to  test 
witnesses'  ability  to  contribute  to  truth  did  not 
call  witnesses  for  improper  motives  and  did  not 
commit  misconduct  in  prosecution  for  armed 
robbery,  assault  with  intent  to  commit  robbery 
and  to  kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,§§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

In  prosecution  for  assault  with  a  deadly 
weapon,  even  if  remarks  made  by  prosecutor 
during  summation  impinged  on  defendant's 
right  to  remain  silent,  such  an  error  would  have 
been  harmless,  in  light  of  the  overwhelming 
evidence  of  defendant's  guilt  and  in  view  of  the 
instructions  that  defendant  was  not  required  to 
prove  his  innocence,  that  he  had  absolute  right 
not  to  testify  and  that  jury  was  not  permitted  to 
draw  any  inference  of  guilt  due  to  defendant's 
failure  to  testify.  D.C.  Code  §  22-502;  U.S. 
Const.  Amend.  5.  Brown  v.  United  States,  383 
A.2d  1082,  1978  D.C.  App.  LEXIS  434  (1978). 

Comments  of  prosecutor  during  assault  trial 
to  the  effect,  inter  alia,  that  missing  witness 
was  too  scared  to  come  and  testify,  that  defen- 
dants were  killers  and  were  dressed  like  gang- 
sters, that  one  defendant  was  a  "young  buck," 
that  guilty  verdict  would  be  a  matter  of 
achievement  and  courage,  and  that  presump- 
tion of  innocence  might  not  apply  as  much  to 
defendants  as  it  might  to  others  in  less  serious 
cases  did  not  rise  to  the  level  of  substantial 
prejudice  necessary  for  reversal,  in  light  of  the 
strength  of  the  Government's  case  and  correct- 
ing instructions  by  the  trial  court.  D.C.  Code 
§§  22-501,  22-502,  22-3202,  22-3204.  Smith  v. 
United  States,  315  A.2d  163,  1974  D.C.  App. 
LEXIS  371  (1974),  writ  of  certiorari  denied  by 
419  U.S.  896,  95  S.  Ct.  174,  42  L.  Ed.  2d  139, 
1974  U.S.  LEXIS  2930  (1974). 

Arrest. 

Evidence  at  hearing  on  motion  to  suppress 
disclosed  that  police  officer,  who  spotted  defen- 
dant while  proceeding  to  scene  of  robbery  and 
who  had  obtained  a  description  of  robber  which 
fit  defendant,  had  probable  cause  to  arrest 
defendant  without  a  warrant.  D.C.  Code  §§  22- 
502,  22-2901,  22-3202.  Randall  v.  United 
States,  353  A.2d  12,  1976  D.C.  App.  LEXIS  481 
(1976). 

Totality  of  facts  and  circumstances,  including 
information  from  radio  report  about  fleeing 
pedestrian  and  pursuing  citizen,  and  identifica- 
tion of  pursuing  citizen,  justified  warrantless 
arrest  of  pedestrian  while  he  was  being  trans- 
ported by  officers  to  scene  of  reported  incident, 
even  though  sum  total  of  information  available 
to  officers  when  they  placed  pedestrian  under 
arrest  came  from  an  unidentified  victim  of  an 


undisclosed  robbery  and  assault.  D.C. 
Code§§  22-502,  22-2901,  22-3201;  U.S.  Const. 
Amend.  4.  Bates  v.  United  States,  327  A.2d  542, 
1974  D.C.  App.  LEXIS  297  (1974). 

Conduct  of  triaL 

In  prosecution  for  aggravated  assault  while 
armed,  defendant's  right  to  a  public  trial  was 
not  violated  by  trial  judge's  excluding  from 
courtroom  and  courthouse  family  members  who 
displayed  signs  in  hallway  requesting  that  de- 
fendant be  sent  home,  where  one  juror  men- 
tioned to  fellow  jurors  that  she  saw  the  signs, 
and  juror  felt  that  signs  were  an  attempt  to 
influence  jury.  Zeledon  v.  United  States,  770 
A.2d  972,  2001  D.C.  App.  LEXIS  97  (2001). 

In  view  of  trial  court's  preparations  to  allow 
defendant  charged  with  felony-murder,  bur- 
glary while  armed,  attempted  armed  robbery, 
and  assault  with  a  dangerous  weapon  to  repre- 
sent himself,  and  steps  trial  court  took  to  en- 
sure that  this  could  be  done  without  prejudice 
to  defendant,  trial  court  did  not  abuse  its  dis- 
cretion in  denying  request  for  continuance. 
D.C.  Code  1981,  §§  22-502,  22-1801(a),  22- 
2401,  22-2402,  22-3202,  22-3204.  Adams  v. 
United  States,  466  A.2d  439,  1983  D.C.  App. 
LEXIS  483  (1983). 

In  prosecution  for  assault  with  deadly 
weapon,  fact  that  complainant's  daughter,  who 
was  seated  with  complainant  in  courtroom,  was 
introduced  to  jury  panel  during  voir  dire  was 
not  an  abuse  of  discretion  and  did  not  prejudice 
defendant.  D.C.  Code  §  22-502.  Brown  v. 
United  States,  383  A.2d  1082,  1978  D.C.  App. 
LEXIS  434  (1978). 

Refusal,  in  prosecution  for  offenses,  which 
allegedly  took  place  in  November,  1971,  of  sod- 
omy, taking  indecent  liberties  with  a  minor  and 
assault  with  a  deadly  weapon,  to  grant  contin- 
uance for  psychiatric  examination  of  accused 
merely  on  basis  of  fact  that  accused's  record 
included  at  least  one  1967  conviction  for  a 
crime  against  nature  was  not  an  abuse  of 
discretion.  D.C.  Code  §§  22-502,  22-3501(a), 
22-3502,  24-301(a).  Davis  v.  United  States,  315 
A.2d  157,  1974  D.C.  App.  LEXIS  364  (1974). 

Constitutional  rights  of  defendant. 

Exhibition,  in  presence  of  defense  counsel,  of 
photograph  of  formal  counseled  lineup  to  two 
eyewitnesses  to  robbery  on  day  of  robbery  trial, 
14  months  after  the  robbery,  did  not  constitute 
violation  of  due  process.  D.C.  Code  §§  22-502, 
22-3202.  United  States  v.  King,  461  F.2d  152, 
1972  U.S.  App.  LEXIS  10935  (C.A.D.C.  1972). 

Identification  of  defendants  who  were 
charged  with  armed  robbery  and  assault  with  a 
deadly  weapon,  by  victim,  after  defendants 
were  picked  up  near  scene  of  the  crime  and 
brought  back  to  a  squad  car  did  not  violate 
defendants'  due  process  rights  on  theory  iden- 
tification was  tainted  by  suggestive  circum- 
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stances  surrounding  it,  where  victim  had  given* 
officer  a  detailed  description  of  the  robbers,  had 
participated  in  the  search  for  them  and  in  fact 
had  pointed  out  defendants  to  the  arresting 
officer.  United  States  v.  Wilson,  449  F.2d  1005, 
1971  U.S.  App.  LEXIS  9489  (C.A.D.C.  1971). 

Where  robbery  victim  on  morning  after  rob- 
bery was  shown  15  photographs  depicting 
males  of  various  ages,  including  one  photo- 
graph of  defendant  that  was  not  highlighted  so 
as  to  prompt  its  selection  and  victim  identified 
defendant's  photograph,  which  was  sixth  pho- 
tograph shown  to  him,  as  that  of  robber  and 
remained  firm  in  such  identification  after  ex- 
amining remaining  photographs,  such  identifi- 
cation did  not  deny  due  process  and  did  not 
vitiate  subsequent  in-court  identification.  D.C. 
Code  §§  22-502,  22-2901;  Fed.Rules  Crim.Proc. 
rule  52(b),  18  U.S.C.  United  States  v.  Hamilton, 
420  F.2d  1292,  1969  U.S.  App.  LEXIS  11374 
(C.A.D.C.  1969). 

Where  an  intruder  broke  into  apartment  of 
two  women,  and  shortly  thereafter  defendant 
was  arrested  as  a  suspect,  and  about  30  min- 
utes after  the  attack  the  women  were  asked  to 
come  down  to  the  street  in  front  of  their  apart- 
ment and  view  defendant  who  was  sole  occu- 
pant of  patrol  wagon,  use  of  "one-man  showup" 
did  not  deny  defendant  due  process  of  law.  D.C. 
Code  §§  22-502,  22-1801.  Bates  v.  U.S.,  405 
F.2d  1104,  1968  U.S.  App.  LEXIS  4485 
(C.A.D.C.  1968). 

Trial  court's  admission  of  eyewitness's  state- 
ment to  police  officers,  with  regard  to  identity  of 
assailant,  "It's  [name  that  matched  defendant's 
first  name],"  did  not  violate  defendant's  Sixth 
Amendment  right  of  confrontation  at  trial  for 
assault  with  a  dangerous  weapon,  even  assum- 
ing that  statement  was  testimonial;  statement 
was  relied  upon  by  defense  solely  to  prove  its 
effect  on  those  who  heard  it,  not  to  establish 
truth  of  matter  asserted.  Lewis  v.  United 
States,  930  A.2d  1003,  2007  D.C.  App.  LEXIS 
550  (2007). 

Defendant  had  right  to  be  present  when  trial 
court  amended  judgment  and  commitment  or- 
der to  add  provision  for  supervised  release  to 
his  sentence,  in  prosecution  for  attempted  ag- 
gravated assault  while  armed  (attempted 
AAWA)  and  assault  with  a  dangerous  weapon 
(ADW).  Frye  v.  United  States,  926  A.2d  1085, 
2005  D.C.  App.  LEXIS  532  (2005). 

Neither  Fifth  Amendment  privilege  against 
self-incrimination  nor  due  process  standards 
prevented  standing  of  codefendants  side  by  side 
before  jury  to  assess  their  relative  physical 
appearances,  in  prosecution  for  armed  robbery, 
robbery  and  assault  with  a  dangerous  weapon, 
and  it  was  of  no  consequence  that  defendant 
declined  to  take  stand  to  testify  on  his  own 
behalf  since  such  physical  display  did  not  con- 
stitute "testimony."  U.S.  Const.  Amend.  5;  D.C. 
Code  §§  22-502,  22-2901,  22-3202.   Hill  v. 


United  States,  367  A.2d  110,  1976  D.C.  App. 
LEXIS  436(1976). 

Construction  and  application. 

Assault  with  dangerous  weapon  statute  con- 
cerns itself  with  danger  of  instrumentality  used 
without  regard  to  whether  it  was  specifically 
intended  that  its  use  in  particular  instance 
would  issue  in  serious  injury,  and  thus  specific 
intent  to  inflict  injury  with  weapon  is  not  nec- 
essary element  of  assault  with  dangerous 
weapon.  D.C.  Code  §  22-502.  Sousa  v.  United 
States,  400  A.2d  1036,  1979  D.C.  App.  LEXIS 
316  (1979),  writ  of  certiorari  denied  by  444  U.S. 
981,  100  S.  Ct.  484,  62  L.  Ed.  2d  408,  1979  U.S. 
LEXIS  3979  (1979),  writ  of  certiorari  denied  by 
444  U.S.  981,  100  S.  Ct.  485,  62  L.  Ed.  2d  408 
(1979). 

Construction  with  other  laws. 

Defendant,  who  was  convicted  of  assault  with 
a  dangerous  weapon,  was  properly  denied 
treatment  under  Narcotic  Addict  Rehabilita- 
tion Act  since  he  was  convicted  of  crime  of 
violence.  18  U.S.C.  §  751(a);  D.C.  Code  §  22- 
502.  United  States  v.  Fitzgerald,  466  F.2d  377, 
1972  U.S.  App.  LEXIS  8236  (C.A.D.C.  1972). 

Defense  of  others. 

In  view  of  fact  that  defendant's  companion 
could  not  justifiably  return  the  fire  of  a  security 
guard  who  was  attempting  to  prevent  a  felony 
and  who  had  been  fired  on  first,  defendant 
likewise  had  no  right  to  shoot  and,  therefore, 
defendant  charged  with  assault  with  intent  to 
kill  while  armed  was  not  entitled  to  an  instruc- 
tion of  the  defense  of  another  based  on  theory 
that  he  drew  his  own  gun  and  shot  at  security 
guard  only  after  his  companion  fell  to  the 
ground  and  the  security  guard  continued  to 
fire.  D.C.  Code  §§  22-501,  22-502,  22-3202. 
Taylor  v.  United  States,  380  A.2d  989,  1977 
D.C.  App.  LEXIS  284  (1977). 

Defenses  generally. 

Where  record  unequivocally  established  that, 
after  three  years  of  representing  defendant, 
defense  counsel  concurred  with  conclusions 
reached  by  psychiatrist  and  judge  that  defen- 
dant was  a  malingerer  and  expressed  opinion 
that  it  was  tactically  unwise  to  raise  an  insan- 
ity defense  unless  he  felt  he  had  a  chance, 
defendant  was  not  entitled  to  reversal  of  con- 
viction of  armed  robbery  assault  with  a  deadly 
weapon  and  carrying  a  pistol  without  a  license 
on  ground  of  judicial  interference  with  his  de- 
fense counsel's  attempt  to  pursue  insanity  is- 
sue. D.C.  Code  §§  22-502,  22-2901,  22-3202, 
22-3204,  24-301(a).  United  States  v.  Simms, 
463  F.2d  1273,  1972  U.S.  App.  LEXIS  9318 
(C.A.D.C.  1972). 

Since  a  specific  intent  to  inflict  serious  injury 
with  a  weapon  is  not  necessary  under  statute 
relating  to  assault  with  a  dangerous  weapon. 
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drunkenness  is  no  defense  to  such  a  charge. 
D.C.  Code  1961,  §  22-502.  Parker  v.  United 
States,  359  F.2d  1009,  1966  U.S.  App.  LEXIS 
6529  (C.A.D.C.  1966). 

Different  offenses  in  same  transaction. 

Even  though  defendant  was  actually  sen- 
tenced to  aggregate  maximum  of  12  years  in 
prison,  eight  years  less  than  he  could  have 
received  for  entry  with  intent  to  commit  rob- 
bery under  Federal  Bank  Robbery  Act,  and  13 
years  less  than  Act's  aggravated  robbery  pen- 
alty, where  defendant  was  convicted  of  entering 
federally  insured  bank  with  intent  to  commit 
robbery  under  Federal  Bank  Robbery  Act  and  of 
local  offense  of  assault  for  convictions  stem- 
ming from  a  single  course  of  criminal  conduct, 
it  was  error  to  fragment  the  robbery  and  ven- 
ture outside  federal  scheme,  and  therefore, 
conviction  and  sentencing  of  defendant  for  as- 
sault with  dangerous  weapon  was  invalid.  18 
U.S.C.  §  2113;  D.C.  Code  1973,  §  22-502. 
United  States  v.  Leek,  665  F.2d  383,  1981  U.S. 
App.  LEXIS  17422  (C.A.D.C.  1981). 

Even  though  defendant  plead  guilty  to  two 
counts  upon  which  he  subsequently  was  con- 
victed and  sentenced,  district  court  had  no 
power  to  convict  or  impose  sentence  under  local 
statute  governing  assault  with  dangerous 
weapon,  where  local  conviction  stemmed  from 
same  course  of  criminal  conduct  giving  rise  in 
defendant's  guilty  plea  to  section  of  Federal 
Bank  Robbery  Act  governing  entry  with  intent 
to  commit  robbery  18  U.S.C.  §  2113(a);  D.C. 
Code  1973,  §  22-502.  United  States  v.  Leek, 
665  F2d  383,  1981  U.S.  App.  LEXIS  17422 
(C.A.D.C.  1981). 

Assault  with  dangerous  weapon  upon  motel 
clerk  was  lesser  included  offense  of  armed  rob- 
bery of  same  person,  and  conviction  of  former 
could  not  stand  as  conviction  for  another  of- 
fense. D.C.  Code  §§  22-502,  22-2901,  22-3202. 
United  States  v.  Lee,  509  F.2d  400,  1974  U.S. 
App.  LEXIS  5476  (C.A.D.C.  1974),  writ  of  cer- 
tiorari denied  by  420  U.S.  1006,  95  S.  Ct.  1451, 
43  L.  Ed.  2d  765,  1975  U.S.  LEXIS  1180  (1975). 

Assault  with  dangerous  weapon  was  lesser 
included  offense  in  armed  robbery  offense,  and 
additional  convictions  for  assault  with  danger- 
ous weapon  would  accordingly  be  vacated 
where  defendant  had  been  convicted  on  three 
armed  robbery  counts.  D.C.  Code  §§  22-502, 
22-2901,  22-3202.  United  States  v.  Kearney, 
498  F2d  61,  1974  U.S.  App.  LEXIS  8584 
(C.A.D.C.  1974). 

Assault  with  dangerous  weapon  was  lesser 
included  offense  of  armed  robbery;  thus,  defen- 
dants could  not  be  convicted  of  both  three 
counts  of  armed  robbery  and  three  counts  of 
assault  with  a  deadly  weapon  and  convictions 
of  assault  would  be  reversed.  D.C.  Code  §§  22- 
502,  22-2901,  22-3202.  United  States  v.  McKin- 


ley,  485  F2d  1059,  1973  U.S.  App.  LEXIS  7985 
(C.A.D.C.  1973). 

The  conviction  of  defendant  for  federal  bank 
robbery  by  force  and  violence  and  in  addition 
thereto  for  assault  with  a  dangerous  weapon 
under  the  District  of  Columbia  Code  permitting 
a  maximum  sentence  of  up  to  30  years,  whereas 
if  defendant  had  been  charged  with  federal 
crime  of  assault  with  a  dangerous  weapon  in 
connection  with  bank  robbery  his  maximum 
sentence  would  have  been  no  more  than  25 
years,  was  plain  error,  since  it  permitted  Gov- 
ernment to  obtain  a  sentence  longer  than  the 
maximum  authorized  under  highest  tier  of 
bank  robbery  scheme.  18  U.S.C.  §  2113(a);  D.C. 
Code  §  22-502.  United  States  v.  Canty,  469  F.2d 
114,  1972  U.S.  App.  LEXIS  7278  (C.A.D.C. 
1972). 

Defendant  could  be  properly  charged  and 
convicted  of  not  only  federal  bank  robbery  but 
also  under  District  of  Columbia  statute  relating 
to  carrying  of  a  dangerous  weapon,  since  fed- 
eral bank  robbery  statute  was  unconcerned 
with  the  type  of  weapon  person  might  use  or 
with  his  right  under  local  law  to  carry  such 
weapon.  18  U.S.C.  §  2113(a);  D.C.  Code  §§  22- 
502,  22-3204.  United  States  v.  Canty,  469  F.2d 
114,  1972  U.S.  App.  LEXIS  7278  (C.A.D.C. 
1972). 

Where  robbery  constituted  a  unitary  transac- 
tion, defendant  could  not  properly  be  convicted 
and  sentenced  on  two  robbery  counts.  18  U.S.C. 
§  2113(a);  18  U.S.C.  §  292(c);  D.C.  Code  §§  22- 
502,  22-2901,  22-3202.  United  States  v.  Hop- 
kins, 464  F2d  816,  1972  U.S.  App.  LEXIS  8848 
(C.A.D.C.  1972). 

Trial  court  lacked  jurisdiction  to  convict  de- 
fendant, who  had  been  indicted  only  for  rob- 
bery, of  assault  with  dangerous  weapon  (an 
offense  not  necessarily  included  in  robbery) 
even  though  defendant  failed  to  object  to  dan- 
gerous-weapon charge.  Fed. Rules  Crim.Proc. 
rule  31(c),  18  U.S.C;  D.C.  Code,  1961,  §§  22- 
502,  22-2901.  Crosby  v.  United  States,  339  F.2d 
743,  1964  U.S.  App.  LEXIS  3783  (C.A.D.C. 
1964). 

Under  statute  providing  that  no  person  shall 
possess  pistol  or  any  other  firearm  while  com- 
mitting crime  of  violence  or  dangerous  crime, 
where  defendant's  convictions  for  assault  with 
dangerous  weapon  and  attempted  armed  rob- 
bery merge  to  become  one  "crime  of  violence  or 
dangerous  crime,"  there  can  be  only  one  associ- 
ated offense  of  possession  of  firearm  during 
crime  of  violence.  D.C.  Code  1981,  §§  22-502, 
22-2901,  22-3204(b).  Morris  v.  United  States, 
622  A.2d  1116, 1993  D.C.  App.  LEXIS  79  (1993), 
writ  of  certiorari  denied  by  510  U.S.  899,  114  S. 
Ct.  270,  126  L.  Ed.  2d  221,  1993  U.S.  LEXIS 
6183,  62  U.S.L.W.  3252  (1993). 

Convictions  of  both  attempted  robbery  while 
armed  and  of  assault  with  a  dangerous  weapon, 
arising  out  of  same  incident,  were  proper  in 
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view  of  fact  that  each  offense  clearly  required 
proof  of  a  fact  that  other  did  not  because 
offenses  were  directed  against  different  vic- 
tims. D.C.  Code  1981,  §§  22-502,  22-2402,  22- 
3202.  Adams  v.  United  States,  466  A.2d  439, 
1983  D.C.  App.  LEXIS  483  (1983). 

Conviction  for  assault  with  dangerous 
weapon  could  not  stand  in  view  of  defendant's 
conviction  for  armed  robbery  arising  out  of 
same  incident.  Harling  v.  United  States,  460 
A.2d  571,  1983  D.C.  App.  LEXIS  374  (1983). 

Offense  of  assault  with  a  deadly  weapon 
must  be  set  aside  as  a  lesser  included  offense  of 
armed  robbery  only  when  conviction  for  armed 
robbery  arose  out  of  same  act  of  defendant.  D.C. 
Code  §§  22-502,  22-2901,  22-3202.  Davis  v. 
United  States,  367  A.2d  1254,  1976  D.C.  App. 
LEXIS  448  (1976),  writ  of  certiorari  denied  by 
434  U.S.  847,  98  S.  Ct.  154,  54  L.  Ed.  2d  114, 
1977  U.S.  LEXIS  3112  (1977). 

Conviction  of  assault  with  a  deadly  weapon 
would  not  be  set  aside  as  a  lesser  included 
offense  of  armed  robbery,  where  jury's  convic- 
tion of  assault  with  a  deadly  weapon  of  neces- 
sity included  finding  that  assault  occurred  after 
conclusion  of  all  earlier  crimes,  including 
armed  robbery.  D.C.  Code  §§  22-502,  22-2901, 
22-3202.  Davis  v.  United  States,  367  A.2d  1254, 
1976  D.C.  App.  LEXIS  448  (1976),  writ  of 
certiorari  denied  by  434  U.S.  847,  98  S.  Ct.  154, 
54  L.  Ed.  2d  114,  1977  U.S.  LEXIS  3112  (1977). 

Where,  in  course  of  armed  robbery,  shotgun 
was  pointed  at  two  distinct  individuals  at  dif- 
ferent times,  there  was  no  error  in  entering 
separate  judgments  of  conviction  of  armed  rob- 
bery and  assault  with  dangerous  weapon.  D.C. 
Code  §§  22-502,  22-2901,  22-3202.  Borrero  v. 
United  States,  332  A.2d  363,  1975  D.C.  App. 
LEXIS  324  (1975). 

It  was  improper  to  convict  defendant  both  for 
assault  with  a  dangerous  weapon  and  armed 
robbery  where  the  assault  was  a  necessary  part 
of  the  evidence  needed  to  support  the  count  of 
armed  robbery.  D.C.  Code  §§  22-502,  22-2901, 
22-3202.  Taylor  v.  United  States,  324  A.2d  683, 
1974  D.C.  App.  LEXIS  259  (1974). 

Discovery. 

Where  record  of  prosecution  arising  out  of 
armed  robbery  showed  that  informant  con- 
tacted police,  some  three  weeks  after  crime, 
and  told  them  of  source  and  whereabouts  of 
shotgun  involved  and  of  alleged  conspiracy  to 
murder  government's  principal  witness,  but 
record  was  otherwise  silent  as  to  participation 
by  informant  in  offense  itself,  disclosure  of 
identity  of  informant  on  pain  of  dismissal 
should  not  have  been  required.  D.C.  Code 
§§  22-502,  22-2901.  United  States  v.  Skeens, 
449  F.2d  1066,  1971  U.S.  App.  LEXIS  9627 
(C.A.D.C.  1971). 

Government  was  not  guilty  of  any  impropri- 
ety in  failing  to  produce  photographs  of  defen- 


dants, made  on  day  of  arrest,  before  they  were 
demanded  by  defense  counsel.  D.C.  Code  §§  22- 
502,  22-2901,  22-3202.  United  States  v. 
Trantham,  448  F.2d  1036,  1971  U.S.  App. 
LEXIS  12105  (C.A.D.C.  1971). 

Government's  failure  to  disclose  police  re- 
ports that  indicated  that  victim  had  reported 
another  shooting  incident  involving  defendant 
did  not  amount  to  a  Brady  violation;  the  reports 
would  not  have  undermined  victim's  credibility 
and  changed  the  outcome  of  the  trial  for  assault 
with  a  dangerous  weapon  given  that  victim  had 
already  admitted  to  reason  for  bias  against 
defendant.  Stewart  v.  United  States,  881  A.2d 
1100,  2005  D.C.  App.  LEXIS  468  (2005),  writ  of 
certiorari  denied  by  547  U.S.  1174,  126  S.  Ct. 
2348,  164  L.  Ed.  2d  859,  2006  U.S.  LEXIS  4305, 
74  U.S.L.W.  3669  (2006). 

Bullet  holes  in  rear  of  victim's  van  were 
irrelevant  in  defendant's  trial  for  assault  with  a 
dangerous  weapon,  and  thus,  evidence  of  the 
additional  bullet  holes  contained  in  police  re- 
ports was  not  favorable  to  defendant  and  was 
not  required  to  be  disclosed  under  Brady  v. 
Maryland,  where  the  only  pertinent  bullet  hole 
was  hole  in  front  bumper  that  was  alleged  to 
have  occurred  when  defendant  shot  at  victim. 
Stewart  v.  United  States,  881  A.2d  1100,  2005 
D.C.  App.  LEXIS  468  (2005),  writ  of  certiorari 
denied  by  547  U.S.  1174,  126  S.  Ct.  2348,  164  L. 
Ed.  2d  859,  2006  U.S.  LEXIS  4305,  74  U.S.L.W. 
3669  (2006). 

Refusal,  in  criminal  prosecution  in  which 
accused  was  convicted  of  sodomy,  taking  inde- 
cent liberties  with  a  minor  and  assault  with  a 
deadly  weapon  and  in  which  three  potential 
government  witnesses  were  of  tender  age,  to 
grant  accused  discovery  of  names  and  ad- 
dresses of  government  witnesses  was  not  abuse 
of  discretion.  D.C.  Code  §§  22-502,  22-3501(a), 
22-3502;  D.C.  Code  SCR,  Criminal  Rule  16. 
Davis  V.  United  States,  315  A.2d  157,  1974  D.C. 
App.  LEXIS  364  (1974). 

Double  jeopardy. 

Under  the  sovereign  doctrine  a  state  could 
prosecute  defendant  for  robbery  or  assault  even 
though  he  had  already  been  tried  for  federal 
bank  robbery  in  a  federal  court  and  thus  make 
it  possible  for  defendant  to  serve  longer  sen- 
tence than  Congress  had  authorized  in  federal 
statute,  but  doctrine  had  no  application  where 
the  federal  bank  robbery  statute  and  the  Dis- 
trict of  Columbia  Code  were  enacted  by  the 
same  sovereign.  18  U.S.C.  §  2113(a);  D.C. 
Code,  §  22-502.  United  States  v.  Canty,  469 
F.2d  114,  1972  U.S.  App.  LEXIS  7278  (C.A.D.C. 
1972). 

Where  defendant  did  not  raise  at  his  second 
trial  the  issue  that  his  acquittal  of  armed 
robbery  at  first  trial  was  acquittal  of  unarmed 
robbery  as  well,  defendant  waived  the  defense 
of  double  jeopardy.  D.C.  Code  §§  22-502,  22- 
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2901,  22-3202;  Fed.Rules  Crim.Proc.  rule 
12(b)(2),  18  U.S.C.  United  States  v.  Scott,  464 
F.2d  832,  1972  U.S.  App.  LEXIS  8719  (C.A.D.C. 
1972). 

Policies  of  double  jeopardy  clause  did  not 
preclude  defendant,  summarily  punished  for 
contempt  of  court  arising  out  of  the  throwing  of 
a  water  pitcher  at  prosecutor  during  trial  for 
robbery,  from  being  later  prosecuted  for  assault 
with  a  dangerous  weapon  and  assault  on  a 
federal  officer  in  performance  of  his  official 
duties  as  a  result  of  the  same  act.  Fed.Rules 
Crim.Proc.  rule  42(a),  18  U.S.C;  18  U.S.C. 
§§  111,  401(1);  D.C.  Code  §  22-502.  United 
States  V.  RoUerson,  449  F2d  1000,  1971  U.S. 
App.  LEXIS  10789  (C.A.D.C.  1971). 

Fact  that  defendant  had  been  sentenced  for 
contempt  for  having  thrown  ice-filled  bucket  at 
prosecuting  attorney  did  not  preclude  subse- 
quent prosecution  on  counts  charging  assault 
with  a  deadly  weapon  and  assault  on  assistant 
United  States  attorney  engaged  in  performance 
of  his  duties.  D.C.  Code  §  22-502;  18  U.S.C. 
§  111.  United  States  v.  Rollerson,  308  F.  Supp. 
1014,  1970  U.S.  Dist.  LEXIS  13003 
(D.D.C1970),  affirmed  by  449  R2d  1000,  145 
U.S.  App.  D.C.  338,  1971  U.S.  App.  LEXIS 
10789  (1971). 

Counts  of  indictment  charging  assault  with  a 
dangerous  weapon  (ADW)  merged  with  armed 
robbery  counts  for  double  jeopardy  purposes, 
such  that  convictions  for  ADW  and  for  corre- 
sponding counts  of  possession  of  a  firearm  dur- 
ing a  crime  of  violence  (PFCV)  would  be  va- 
cated. Kaliku  V.  United  States,  994  A.2d  765, 
2010  D.C.  App.  LEXIS  261  (2010). 

Defendant's  convictions  for  assault  with  a 
dangerous  weapon  and  first-degree  sexual 
abuse  did  not  merge  under  Double  Jeopardy 
Clause,  as  each  conviction  required  an  element 
the  other  did  not;  sexual  assault  statute  re- 
quired a  "sexual  act,"  which  was  not  required 
for  a  conviction  of  assault  with  a  deadly 
weapon,  and  the  assault  with  a  deadly  weapon 
statute  required  use  of  a  "dangerous  weapon," 
which  the  sexual  assault  statute  did  not  re- 
quire. Scott  v.  United  States,  953  A.2d  1082, 
2008  D.C.  App.  LEXIS  379  (2008). 

If  assault  and  armed  robbery  charges  are 
triggered  by  separate  acts,  convictions  do  not 
merge  for  double  jeopardy  purposes.  D.C.  Code 
1981,  §§  22-502,  22-2901,  22-3202;  U.S.C. 
Const. Amend.  5.  Simms  v.  United  States,  634 
A.2d  442,  1993  D.C.  App.  LEXIS  304  (1993). 

Assault  with  dangerous  weapon  conviction 
merged,  for  double  jeopardy  purposes,  with 
armed  robbery  conviction;  victim  was  struck 
with  hard  object  to  quiet  him  during  robbery, 
perpetrators  were  still  transporting  proceeds  of 
robbery,  perpetrators  had  previously  threat- 
ened victim  with  bodily  harm,  and  there  was  no 
indication  that  robbery  had  ended  when  victim 
was  struck.  D.C.  Code  1981,§§  22-502,  22- 


2901,  22-3202;  U.S.  Const.Amend.  5.  Simms  v. 
United  States,  634  A.2d  442,  1993  D.C.  App. 
LEXIS  304  (1993). 

Convictions  for  armed  disfigurement  and 
lesser  included  off'ense  of  assault  with  danger- 
ous weapon  violated  double  jeopardy  clause 
where  both  counts  were  predicated  on  proof  of 
possession  of  same  weapon.  U.S.  Const.Amend. 
5.  Curtis  V.  United  States,  568  A.2d  1074,  1990 
D.C.  App.  LEXIS  4  (1990). 

Imposition  of  separate  sentences  for  robbery 
and  assault  with  deadly  weapon  upon  defen- 
dant who  entered  bedroom  of  victim,  beat  him 
over  the  head  with  beer  bottle  and  robbed  him, 
did  not  violate  double  jeopardy.  D.C.  Code  1981, 
§§  22-502,  22-2901;  U.S.  Const.Amend.  5. 
Floyd  V.  United  States,  538  A.2d  248,  1988  D.C. 
App.  LEXIS  56  (1988). 

Double  jeopardy  did  not  bar  subsequent  pros- 
ecution for  second-degree  murder  of  defendant 
who  had  been  acquitted  of  assault  with  intent 
to  kill  while  armed  arising  from  same  incident 
and  involving  same  victim,  where  victim  had 
not  died  at  time  defendant  was  prosecuted  for 
assault,  and  jury  at  first  trial  was  not  presented 
with  question  of  mahce.  D.C.  Code  1981,  §§  22- 
501,  22-502,  22-2403,  22-3202;  U.S. 
Const.Amend.  5.  United  States  v.  Jackson,  528 
A.2d  1211,  1987  D.C.  App.  LEXIS  388  (1987). 

Imposition  of  two  separate  and  concurrent 
sentences  for  convictions  of  assault  with  intent 
to  kill  while  armed  and  malicious  disfigure- 
ment while  armed  was  not  barred  by  double 
jeopardy  clause.  U.S.  Const.Amend.  5.  United 
States  V.  Jackson,  528  A.2d  1211,  1987  D.C. 
App.  LEXIS  388  (1987). 

Shooting  of  victim  following  attempted  rob- 
bery of  victim  invaded  separate  interest  and 
therefore  was  separate  offense,  and  thus,  impo- 
sition of  consecutive  sentences  for  convictions 
of  assault  with  intent  to  commit  robbery  while 
armed  and  assault  with  dangerous  weapon  was 
permissible  under  double  jeopardy  clause.  D.C. 
Code  1981,  §§  22-501,  22-502,  22-3202,  23-112; 
U.S.  Const.Amend.  5.  Owens  v.  United  States, 
497  A.2d  1086,  1985  D.C.  App.  LEXIS  477 
(1985),  writ  of  certiorari  denied  by  474  U.S. 
1085,  106  S.  Ct.  861,  88  L.  Ed.  2d  900,  1986 
U.S.  LEXIS  1161,  54  U.S.L.W.  3484  (1986). 

Examination  of  witnesses. 

—  Confrontation  rights,  examination  of 
witnesses. 

Trial  court's  holding  criminal  contempt  hear- 
ing of  recalcitrant  witness  outside  the  presence 
of  the  jury,  in  prosecution  for  aggravated  as- 
sault while  armed  and  assault  with  a  danger- 
ous weapon,  did  not  deprive  defendant  of  his 
Sixth  Amendment  right  of  confrontation,  as  the 
contempt  hearing  was  not  part  of  the  prosecu- 
tion of  the  defendant,  but  a  proceeding  against 
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the  witness.  Martin  v.  United  States,  756  A.2d 
901,  2000  D.C.  App.  LEXIS  172  (2000). 

Prosecutor's  leading  questions  which  were 
asked  despite  victims'  inabihty  to  recall  events, 
but  which  did  not  constitute  only  direct  evi- 
dence against  defendant,  did  not  violate  defen- 
dant's Sixth  Amendment  right  to  confront  wit- 
nesses in  prosecution  for  armed  robbery, 
assault  with  intent  to  commit  robbery  and  to 
kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204;  U.S.  Const.Amends.  5,  6. 
Arnold  v.  United  States,  511  A.2d  399,  1986 
D.C.  App.  LEXIS  357  (1986). 

In  prosecution  for  armed  burglary,  armed 
robbery,  and  assault,  trial  court's  ruling  curtail- 
ing in  limine  defense  counsel's  inquiry  of  com- 
plainant concerning  her  possible  status  as  a 
police  informant  in  other  cases,  which  allegedly 
would  have  caused  jury  to  view  her  testimony 
with  skepticism,  was  not  an  abridgement  of 
defendant's  Sixth  Amendment  right  to  confron- 
tation, in  that  such  evidence  was  not  relevant 
given  fact  that  complainant's  status  was  that  of 
a  crime  victim  rather  than  that  of  a  provider  of 
information  regarding  criminal  activities  of 
others  and  fact  that  jury  had  before  it  com- 
plainant's admission  that  she  engaged  in  after- 
hours  sale  of  cigarettes  and  liquor  contrary  to 
law.  D.C.  Code  §§  22-502,  22-1801,  22-2901, 
22-3202,  25-102  et  seq.;  U.S.  Const.  Amend.  6. 
Smith  V.  United  States,  389  A.2d  1364,  1978 
D.C.  App.  LEXIS  543  (1978). 

—  Credibility  and  impeachment,  examina- 
tion of  witnesses. 

Had  defendant  taken  stand  in  prosecution  for 
armed  robbery,  assault  with  dangerous 
weapon,  and  carrying  dangerous  weapon  with- 
out license,  evidence  of  prior  conviction  for 
impersonating  owner  of  federal  check  would 
have  been  admissible  for  impeachment  pur- 
poses. D.C.  Code  §§  22-502,  22-2901,  22-3204. 
United  States  v.  Moore,  459  F.2d  1360,  1972 
U.S.  App.  LEXIS  11942  (C.A.D.C.  1972). 

Cross-examination  of  defendant  during 
which  prosecution  was  permitted  to  develop 
that  for  some  time  prior  to  date  of  offense 
defendant  had  been  absent  from  his  military 
post  without  leave  was  improper,  and  prejudice 
was  magnified  by  erroneous  admission  of  gov- 
ernment's rebuttal  evidence  as  to  defendant's 
absence  from  military  post.  D.C.  Code  §§  22- 
502,  22-1801(a),  22-2901.  United  States  v. 
Shumate,  429  F.2d  777,  1970  U.S.  App.  LEXIS 
8423  (C.A.D.C.  1970). 

Decision,  rendered  after  hearing  on  admissi- 
bility that  1959  conviction  of  one  defendant  for 
housebreaking  and  larceny  and  1962  conviction 
of  another  defendant  for  attempted  house- 
breaking could  be  brought  out  on  cross-exami- 
nation in  robbery  prosecution  unless  either 


defendant  could  satisfy  court  that  since  convic- 
tion he  had  led  legally  blameless  life  was  not 
abuse  of  discretion.  D.C.  Code  §§  14-305,  22- 
502,  22-2901,  22-3214(a);  U.S.  Const.  Amends. 
5,  6,  14.  United  States  v.  Bailey,  426  F.2d  1236, 
1970  U.S.  App.  LEXIS  10227  (C.A.D.C.  1970). 

Prosecutor  had  good  faith  belief  he  could 
establish  prior  convictions  for  felony  carrying  a 
dangerous  weapons  (CDW),  as  factual  predi- 
cate for  impeaching  defendant  on  cross-exami- 
nation in  prosecution  for  assault  with  danger- 
ous weapon  by  asking  about  prior  convictions, 
where  prosecutor  had  based  his  questions  on 
Pretrial  Services  Agency  report  indicating  that 
defendant  had  two  prior  felony  CDW  convic- 
tions, though  in  fact  defendant  had  been  previ- 
ously convicted  of  carrying  a  pistol  without  a 
license,  unregistered  firearm,  and  unlawful 
possession  of  ammunition.  Thomas  v.  United 
States,  772  A.2d  818,  2001  D.C.  App.  LEXIS 
114  (2001),  writ  of  certiorari  denied  by  543  U.S. 
913,  125  S.  Ct.  233,  160  L.  Ed.  2d  193,  2004 
U.S.  LEXIS  6169,  73  U.S.L.W.  3214  (2004). 

Allowing  prosecution  to  introduce,  on  rebut- 
tal, certification  of  defendant's  prior  convictions 
for  carrying  a  pistol  without  a  license  (CPWL), 
unregistered  firearm,  and  unlawful  possession 
of  ammunition,  was  not  plain  error  in  prosecu- 
tion for  assault  with  dangerous  weapon,  though 
prosecutor's  impeachment  of  defendant  on 
cross-examination  had  been  based  on  the  fac- 
tual predicate  of  prior  convictions  for  felony 
carrying  a  dangerous  weapons  (CDW),  because 
CDW  was  closely  related  to  CPWL.  Thomas  v. 
United  States,  772  A.2d  818,  2001  D.C.  App. 
LEXIS  114  (2001),  writ  of  certiorari  denied  by 
543  U.S.  913,  125  S.  Ct.  233,  160  L.  Ed.  2d  193, 
2004  U.S.  LEXIS  6169,  73  U.S.L.W.  3214 
(2004). 

In  prosecution  for  attempted  robbery,  bur- 
glary, assault,  and  murder,  trial  court  did  not 
err  in  denying  defendant's  pretrial  motion  to 
limit  his  impeachment  to  fact  but  not  nature  of 
his  prior  convictions.  D.C.  Code  1981,§§  22- 
502,  22-1801(a),  22-2401,  22-2402,  22-3202,  22- 
3204.  Adams  v.  United  States,  466  A.2d  439, 
1983  D.C.  App.  LEXIS  483  (1983). 

Defense  counsel,  in  prosecution  for  assault 
with  a  dangerous  weapon,  should  have  been 
allowed  to  impeach  the  prosecution's  case  by 
cross-examining  one  of  the  three  prosecution 
witnesses  as  to  his  juvenile  status,  viz.,  the  fact 
that  he  was  on  probation  as  a  juvenile  for  a 
robbery  conviction,  since  the  three  witnesses, 
two  brothers  and  their  cousin,  were  as  one 
because  of  their  unity  of  testimonial  interest,  to 
wit,  their  interest  in  keeping  the  one  brother's 
probation  from  being  revoked,  and  since  the 
three  may  have  thought  that  they  themselves 
would  be  suspects,  for  any  version  of  the  shoot- 
ing tending  to  make  defendant's  activities  ap- 
pear to  have  been  in  self-defense  would  concom- 
itantly point  the  finger  of  accusation  at  the 
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three  witnesses.  D.C.  Code  §§  22-502,  22-3204; 
U.S.  Const.  Amend.  6.  Gillespie  v.  United 
States,  368  A.2d  1136,  1977  D.C.  App.  LEXIS 
415  (1977). 

In  prosecution  for  unlawful  entry  and  assault 
with  deadly  weapon,  trial  court  did  not  improp- 
erly limit  defendant's  attempts  to  cross-exam- 
ine government  witnesses  as  to  their  possible 
desire  to  protect  their  employer  from  civil  suit. 
D.C.  Code  §§  22-502,  22-3102.  Hyman  v. 
United  States,  342  A.2d  43,  1975  D.C.  App. 
LEXIS  431  (1975). 

In  prosecution  for  sodomy,  taking  indecent 
liberties  with  a  minor  and  assault  with  a 
deadly  weapon,  questioning  of  complainant  as 
to,  inter  alia,  "why  is  it  that  the  first  time  you 
said  the  man  tried  to  do  it  and  later  you  said 
that  he  did  do  it"  did  not  constitute  "impeach- 
ment", for  purposes  of  statute  permitting  party 
to  impeach  its  own  witness  only  if  party  is 
taken  by  surprise  by  witness'  testimony,  but 
rather  a  permissible  effort  to  obtain  an  "expla- 
nation" for  established  inconsistent  statements. 
D.C.  Code  §§  14-102,  22-502,  22-3501(a),  22- 
3502.  Davis  v.  United  States,  315  A.2d  157, 
1974  D.C.  App.  LEXIS  364  (1974). 

Where  government's  only  witness  to  fact  that 
stabbing  was  intentional  was  victim,  refusal  to 
permit  defense  counsel  to  cross-examine  wit- 
ness, with  whom  defendant  had  been  living,  as 
to  whether  or  not  she  was  aware  of  another 
woman  in  defendant's  life  was  error.  D.C.  Code 
§  22-502.  White  v.  United  States,  297  A.2d  766, 
1972  D.C.  App.  LEXIS  295  (1972). 

—  Cross-examination,  examination  of  wit- 

nesses. 

In  prosecution  for  assault  with  a  dangerous 
weapon,  permitting  district  attorney  to  cross- 
examine  defendant  as  to  why  defendant  didn't 
run  into  house  to  avoid  trouble  if  she  believed 
complaining  witness  was  going  to  do  defendant 
some  harm  was  proper,  since  the  cross-exami- 
nation was  calculated  to  search  for  nature  of 
defendant's  belief  and  was  proper  to  determine 
whether  defendant  went  further  than  she  was 
justified  in  doing.  D.C.  Code  1940,  §  22-502. 
Josey  V.  U.S.,  135  F.2d  809,  1943  U.S.  App. 
LEXIS  3423  (1943). 

Where  defendant,  charged  with  possession  of 
prohibited  weapon  and  with  assault  with  a 
dangerous  weapon,  called  as  a  character  wit- 
ness his  employer  who  testified  that  defendant 
had  a  good  reputation  in  the  community  of 
keeping  the  peace  and  good  order,  cross-exam- 
ination of  employer  as  to  whether  he  had  heard 
that  defendant  had  been  convicted  of  the  crime 
of  false  pretenses  was  proper.  D.C.  Code  §§  22- 
502,  22-32 14(b).  Darden  v.  United  States,  342 
A.2d  24,  1975  D.C.  App.  LEXIS  417  (1975). 

—  In  generaL 

Trial  court  properly  rejected  attempt  by  two 
witnesses  who  were  unfamiliar  with  defen- 


dant's reputation  as  to  character  traits  in  issue 
in  robbery  and  assault  case  to  testify  as  to  his 
character.  D.C.  Code  §§  22-502,  22-2901,  22- 
3202.  United  States  v.  Hinkle,  448  F.2d  1157, 
1971  U.S.  App.  LEXIS  8860  (C.A.D.C.  1971). 

Foundation  for  lay  opinion  of  detective  who 
conducted  post-crime  interview  with  victim, 
that  victim  did  not  appear  to  be  intoxicated  at 
hospital  during  the  interview,  was  assumed  to 
exist  in  prosecution  for  assault  with  dangerous 
weapon,  where  defendant  failed  to  pose  any 
objection  to  detective's  testimony.  Thomas  v. 
United  States,  772  A.2d  818,  2001  D.C.  App. 
LEXIS  114  (2001),  writ  of  certiorari  denied  by 
543  U.S.  913,  125  S.  Ct.  233,  160  L.  Ed.  2d  193, 
2004  U.S.  LEXIS  6169,  73  U.S.L.W.  3214 
(2004). 

Trial  court  followed  the  correct  course  of 
action,  in  prosecution  for  aggravated  assault 
while  armed  and  assault  with  a  dangerous 
weapon,  when  it  prevented  a  recalcitrant  wit- 
ness from  being  called  to  the  stand  in  front  of 
the  jury  for  the  sole  purpose  of  his  refusing  to 
answer  the  government's  questions,  and  in 
holding  a  contempt  hearing  of  the  witness  out 
of  the  presence  of  the  jury;  though  witness  did 
not  assert  a  Fifth  Amendment  privilege  or  any 
valid  reason  for  refusing  to  testify,  it  was  likely 
that  the  jury  would  speculate  as  to  the  possible 
reasons  for  the  refusal.  Martin  v.  United  States, 
756  A.2d  901,  2000  D.C.  App.  LEXIS  172 
(2000). 

Prosecutor  who  called  robbery  victims  to  tes- 
tify despite  victims'  expressed  inability  to  recall 
events  was  entitled  to  continue  questioning 
victims  in  order  to  probe  memory  and  test 
recollection  in  prosecution  for  armed  robbery, 
assault  with  intent  to  commit  robbery  and  to 
kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

Prosecutor  who  asked  detective  open-ended 
question  leading  to  testimony  as  to  identifica- 
tion made  by  witness  that  had  not  testified 
about  identification  and  whose  open-ended 
question  led  to  detective's  testimony  in  viola- 
tion of  court  order  was  not  sufficiently  cautious 
and  injected  error  into  trial  for  armed  robbery, 
assault  with  intent  to  commit  robbery  and  to 
kill  while  armed,  assault  with  dangerous 
weapon,  and  carrjdng  pistol  without  license. 
D.C.  Code  1981,§§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

—  Leading  questions,  examination  of  wit- 
nesses. 

Prosecutor's  eight  leading  questions  which 
were  put  to  victims  despite  victims'  inability  to 
recall  events  of  robbery  were  improper  in  pros- 
ecution for  armed  robbery,  assault  with  intent 
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to  commit  robbery  and  to  kill  while  armed, 
assault  with  dangerous  weapon,  and  carrying 
pistol  without  license.  D.C.  Code  1981,§§  22- 

501,  22-502,  22-2901,  22-3202,  22-3204.  Arnold 
V.  United  States,  511  A.2d  399,  1986  D.C.  App. 
LEXIS  357  (1986). 

Harmless  or  reversible  error. 

—  Admission  of  evidence,  harmless  or  re- 
versible error. 

Where  informant's  statement  that  defendant 
had  been  arrested  on  another  charge  was  elic- 
ited on  cross-examination  by  defendant's  trial 
counsel,  the  trial  judge  instructed  the  jury  to 
disregard  the  statement  and  the  evidence  of 
defendant's  guilt  was  strong,  the  informant's 
statement  was  not  prejudicial.  D.C.  Code§§  22- 

502,  22-2901,  22-3202(a).  United  States  v.  Jack- 
son, 509  F.2d  499,  1974  U.S.  App.  LEXIS  5687 
(C.A.D.C.  1974). 

In  prosecution  for  armed  robbery  of  bus  pas- 
sengers and  assault  with  dangerous  weapon, 
even  if  defendant's  statement,  "I  didn't  mean  to 
do  it"  made  after  he  was  arrested  and  brought 
back  to  scene  and  confronted  by  outraged  pas- 
sengers was  somehow  attributable  to  hostile 
confrontation  of  passengers,  it  was  not  of  char- 
acter to  justify  finding  that  it  undermined  fair- 
ness of  trial,  considering  evidence  as  whole. 
D.C.  Code  §§  22-502,  22-2901,  22-3202.  United 
States  V  Porcha,  450  F.2d  697,  1971  U.S.  App. 
LEXIS  8068  (C.A.D.C.  1971). 

Defendant  was  not  prejudiced  by  any  error  in 
trial  court's  admission  of  eyewitness's  state- 
ment to  police  officers,  with  regard  to  identity  of 
assailant,  "It's  [name  that  matched  defendant's 
first  name]";  defense  counsel  made  full,  inten- 
tional use  of  statement  in  attempt  to  discredit 
victim,  and  eyewitness's  identification  of  defen- 
dant was  merely  cumulative  of  identifications 
by  victim  and  another  eyewitness.  Lewis  v. 
United  States,  930  A.2d  1003,  2007  D.C.  App. 
LEXIS  550  (2007). 

Defendant  was  not  prejudiced  in  presenting 
his  theory  of  self-defense  that  homicide  victim 
was  first  aggressor  based  on  trial  court's  deci- 
sion precluding  defendant  from  presenting  ad- 
ditional evidence  of  violent  character  of  assault 
victim  who  was  also  present  in  room  when 
defendant  and  friend  attempted  to  sell  victims 
soap  rather  than  cocaine;  there  could  be  no 
legal  imputation  of  assault  victim's  intent  to 
homicide  victim  because,  although  victims  may 
have  been  cohorts,  they  were  victims,  not  par- 
ties charged  as  aiders  and  abettors.  D.C.  Code 
1981,  §§  22-502,  22-2405,  22-3202.  Edwards  v 
United  States,  721  A.2d  938,  1998  D.C.  App. 
LEXIS  223  (1998). 

In  prosecution  for  armed  robbery,  robbery, 
and  assault  with  dangerous  weapon,  no  preju- 
dicial error  resulted  from  admission  of  hearsay 
testimony,  where  cautionary  instruction  was 


given  to  jury  at  time,  and  in  addition,  subse- 
quent testimony  of  the  then  absent  witness 
giving  rise  to  hearsay  objection  served  further 
to  remove  any  likelihood  of  prejudice.  D.C. 
Code  §§  22-502,  22-2901,  22-3202.  Thompson  v 
United  States,  354  A.2d  848,  1976  D.C.  App. 
LEXIS  510  (1976). 

—  Arguments  and  conduct  of  counsel, 
harmless  or  reversible  error. 

Any  error  by  trial  court's  refusal  to  instruct 
jury  of  adverse  inference  from  Government's 
decision  to  omit  evidence  referred  to  in  opening 
statement  of  defendant's  initial,  false  state- 
ment to  police  as  to  how  and  where  he  received 
injuries,  in  order  to  preclude  defendant  from 
presenting  evidence  of  subsequent  statement  to 
police  regarding  claim  of  self-defense,  was 
harmless,  in  trial  for  aggravated  assault  while 
armed  and  related  offenses;  although  jury 
never  heard  evidence  that  victim  had  been  high 
on  crack  cocaine  and  was  drunk,  that  victim 
had  pulled  knife  on  defendant,  or  that  defen- 
dant believed  that  victim  would  kill  him,  which 
defendant  asserted  in  response  during  opening 
statement,  such  failure  could  be  attributed  to 
defendant's  decision  not  to  testify,  and  not  to 
any  action  by  Government,  only  portion  of 
defendant's  opening  that  was  affected  by  Gov- 
ernment's opening  statement  was  addition  of 
defendant's  later  statement  to  police  regarding 
claim  of  self-defense,  evidence  at  issue  would 
have  shown  that  defendant,  once  informed  by 
police  that  they  had  evidence  linking  him  to 
stabbing,  had  opportunity  to  change  his  story 
and  claim  self-defense,  and  evidence  that  de- 
fendant had  stabbed  victim  ten  times,  in  back, 
together  with  evidence  indicating  that  no  one 
saw  victim  with  knife,  tended  to  disprove  de- 
fendant's claim  of  self-defense.  Evans  v.  United 
States,  12  A.3d  1,  2011  D.C.  App.  LEXIS  23 
(2011). 

Prosecutor's  improper  comment  during  re- 
buttal argument,  to  effect  that  defense  was 
asking  jury  "to  accept  the  word  of  a  convicted 
thief  and  a  convicted  drug  dealer,"  even  when 
viewed  in  context  of  prosecutor's  other  im- 
proper remarks,  did  not  result  in  defendant 
suffering  substantial  prejudice,  and  thus  defen- 
dant was  not  entitled  to  have  his  convictions  for 
aggravated  assault  while  armed  and  assault 
with  a  dangerous  weapon  overturned  on  this 
ground.  Finch  v  United  States,  867  A.2d  222, 
2005  D.C.  App.  LEXIS  19  (2005),  writ  of  certio- 
rari denied  by  544  U.S.  1055,  125  S.  Ct.  2313, 
161  L.  Ed.  2d  1100,  2005  U.S.  LEXIS  4294,  73 
U.S.L.W.  3685  (2005). 

Prosecutor's  improper  comments  during  re- 
buttal argument,  including  that  defendant  had 
clearly  made  false  statements  because  he  knew 
that  he  was  guilty,  and  that  he  had  something 
to  hide  did  not  warrant  reversal,  in  prosecution 
for  aggravated  assault  while  armed  and  assault 
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with  a  dangerous  weapon;  defendant  voiced  no 
objection  that  trial  court's  curative  instruction 
following  prosecutor's  improper  comments 
were  inadequate  to  remedy  impropriety  to 
which  it  had  been  directed,  and  government's 
case  against  defendant  was  strong.  Finch  v. 
United  States,  867  A.2d  222,  2005  D.C.  App. 
LEXIS  19  (2005),  writ  of  certiorari  denied  by 
544  U.S.  1055,  125  S.  Ct.  2313,  161  L.  Ed.  2d 
1100,  2005  U.S.  LEXIS  4294,  73  U.S.L.W.  3685 
(2005). 

Prosecutor's  comments  during  rebuttal  argu- 
ment, with  respect  to  alleged  victim's  testi- 
mony, including  that  victim  had  been  honest 
about  what  had  happened,  as  well  as  similar 
comments  regarding  state's  witness,  including 
that  his  testimony  had  been  "incredibly 
straightforward,"  some  of  which  might  have 
been  infelicitous,  were  relatively  innocuous,  in 
prosecution  for  aggravated  assault  while  armed 
and  assault  with  a  dangerous  weapon,  as  it  was 
likely  that  jury  understood  prosecutor  to  be 
arguing  merely  that  particular  testimony  she 
cited  evinced  that  victim  and  state's  witness 
were  credible.  Finch  v.  United  States,  867  A.2d 
222,  2005  D.C.  App.  LEXIS  19  (2005),  writ  of 
certiorari  denied  by  544  U.S.  1055,  125  S.  Ct. 
2313,  161  L.  Ed.  2d  1100,  2005  U.S.  LEXIS 
4294,  73  U.S.L.W.  3685  (2005). 

Even  if  prosecutor's  closing  argument  in  re- 
sponse to  defendant's  attacks  on  victim's  cred- 
ibility had  constituted  misconduct,  defendant 
nevertheless  would  not  have  been  entitled  to 
reversal  of  his  convictions  for  assault  with  a 
dangerous  weapon  and  possession  of  a  prohib- 
ited weapon,  as  prosecutor's  closing  argument 
was  not  a  particularly  egregious  situation  re- 
sulting in  clear  miscarriage  of  justice.  McCoy  v. 
United  States,  781  A.2d  765,  2001  D.C.  App. 
LEXIS  211  (2001). 

Any  error  in  trial  court's  failure  to  intervene, 
sua  sponte,  to  prevent  prosecutor  from  im- 
peaching defendant  by  cross-examining  him 
about  his  prior  convictions,  and  to  prevent 
prosecutor  from  arguing  in  closing  and  rebuttal 
that  defendant  had  lied,  was  harmless,  in  pros- 
ecution for  assault  with  dangerous  weapon, 
where  jury  heard  significant  damaging  testi- 
mony from  defendant  that  he  was  a  drug 
abuser  who  had  been  convicted  of  drug-related 
offenses.  Thomas  v.  United  States,  772  A. 2d 
818,  2001  D.C.  App.  LEXIS  114  (2001),  writ  of 
certiorari  denied  by  543  U.S.  913,  125  S.  Ct. 
233,  160  L.  Ed.  2d  193,  2004  U.S.  LEXIS  6169, 
73  U.S.L.W.  3214  (2004). 

Prosecutor's  improper  remarks  in  closing  and 
rebuttal  arguments,  which  argued  facts  that 
were  not  in  evidence  and  suggested  that  fact  of 
defendant's  arrest  conclusively  demonstrated 
guilt,  were  sufficiently  prejudicial  to  require 
reversal  in  prosecution  for  assault  with  a  dan- 


gerous weapon;  no  contemporaneous  curative 
instructions  were  given,  misconduct  related  di- 
rectly to  issue  of  defendant's  guilt  and  bolstered 
what  was  otherwise  relatively  weak  and  wholly 
circumstantial  government  case.  D.C.  Code 
1981,  §  22-502.  Lewis  v.  United  States,  541 
A.2d  145,  1988  D.C.  App.  LEXIS  81  (1988). 

Prosecutor's  improper,  incomplete  missing 
witness  argument  which  claimed  that  only  de- 
fendant's sister  and  girl  friend  supported  alibi 
defense  of  being  at  party  with  several  other 
potential  witnesses,  which  trial  court  ordered 
prosecutor  to  abandon,  and  which  was  made  in 
context  of  strong  evidence  against  defendant 
did  not  substantially  sway  jury  and  did  not 
prejudice  defendant  in  prosecution  for  armed 
robbery,  assault  with  intent  to  commit  robbery 
and  to  kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

In  proceeding  in  which  defendant  was  con- 
victed of  assault  with  deadly  weapon  and  in 
which  defendant  introduced  person  as  a  pro- 
spective witness,  any  error  in  permitting  pros- 
ecutor to  comment  during  closing  argument  in 
regard  to  defendant's  failure  to  call  such  person 
as  a  witness  was  harmless  error,  in  view  of  the 
airtight  case  against  defendant.  D.C.  Code 
§  22-502.  Brown  v.  United  States,  383  A.2d 
1082,  1978  D.C.  App.  LEXIS  434  (1978). 

—  Conduct  and  deliberations  of  jury, 
harmless  or  reversible  error. 

Where  Allen  charge  was  given  after  jury 
which  had  not  been  sequestered  had  deliber- 
ated 2  hours  and  20  minutes  and  announced 
that  they  had  reached  a  verdict  on  charge  of 
carrying  a  dangerous  weapon  but  were  dead- 
locked on  charge  of  assault  with  deadly  weapon 
and  after  court  took  jury  verdict  of  acquittal  on 
carrying  charge  and  where  jury  deliberated 
only  25  minutes  before  returning  verdict  of 
guilty  on  assault  charge,  Allen  charge  was  not 
coercive  to  the  point  of  requiring  reversal  of 
conviction.  D.C.  Code  §§  22-502,  22-3204.  Win- 
ters V.  United  States,  317  A.2d  530,  1974  D.C. 
App.  LEXIS  391  (1974). 

—  Conduct  of  trial  generally,  harmless  or 

reversible  error. 

Refusal  of  bifurcated  trial  prosecution  sought 
on  ground  that  defendant  would  defend  on 
ground  of  want  of  criminal  responsibility  was 
not  reversible  error  where  defense  assured  trial 
court  that  there  was  no  defense  on  merits,  and 
evidence  to  prove  that  defendant  was  one  who 
robbed  filling  station  was  very  strong.  D.C. 
Code  §§  22-502,  22-2901,  22-3204;  U.S.  Const. 
Amend.  5.  United  States  v.  Grimes,  421  F.2d 
1119,  1969  U.S.  App.  LEXIS  10770  (C.A.D.C. 
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1969),  writ  of  certiorari  denied  by  398  U.S.  932, 
90  S.  Ct.  1831,  26  L.  Ed.  2d  98,  1970  U.S. 
LEXIS  1795  (1970). 

—  Counsel  for  accused,  harmless  or  re- 

versible error. 

Where  victims'  identification  of  defendant 
charged  with  armed  robbery  and  assault  with  a 
dangerous  weapon  was  rehable,  where  photo- 
graph of  hneup  showed  httle  suggestivity,  and 
where  photograph  of  hneup  was  introduced 
into  evidence  at  trial  and  defense  counsel  had 
the  opportunity  to,  and  did,  argue  to  the  jury 
that  the  lineup  was  suggestive,  any  error  in 
attorney's  failure  to  represent  defendant  at 
lineup  due  to  his  being  informed  that  defendant 
was  not  in  lineup  and  his  failure  to  recognize 
defendant  in  lineup  was  harmless.  D.C.  Code 
§§  22-502,  22-2901,  22-3202.  Washington  v. 
United  States,  377  A.2d  1348,  1977  D.C.  App. 
LEXIS  382  (1977). 

—  Examination  of  witnesses,  harmless  or 

reversible  error. 

In  prosecution  for  armed  robbery  and  assault 
with  a  dangerous  weapon,  trial  court  commit- 
ted prejudicial  error  in  ruling  that  a  prospec- 
tive defense  character  witness  whose  testimony 
was  to  be  limited  to  defendant's  reputation  for 
truth  and  veracity  could  be  cross-examined 
about  an  alleged  arrest  of  defendant  for  rape;  in 
addition  to  introducing  the  reprobated  "bad 
man — good  man"  dichotomy  into  the  trial,  the 
relationship  between  rape  and  veracity  is  ten- 
uous at  best,  and  any  possible  probative  value 
of  the  evidence  would  have  been  far  outweighed 
by  its  prejudicial  effect.  D.C.  Code  §§  22-502, 
22-2901,  22-3202.  United  States  v.  Fox,  473 
F.2d  131,  1972  U.S.  App.  LEXIS  6730  (C.A.D.C. 
1972). 

Scope  of  cross-examination  of  key  govern- 
ment witness  was  not  improperly  limited  and 
jury  was  not  erroneously  instructed  in  prosecu- 
tion for  assault  with  dangerous  weapon  and 
mayhem.  Mathis  v.  U.S.,  300  F.2d  916,  1962 
U.S.  App.  LEXIS  5609  (C.A.D.C.  1962). 

Defendant  was  not  entitled  to  a  mistrial  at 
trial  for  assault  with  a  dangerous  weapon 
based  on  statement  by  police  officer,  during  his 
testimony,  that  defendant  was  homeless,  even 
though  defendant  argued  that  statement  sug- 
gested that  he  might  have  been  mentally  ill; 
statement  came  unexpectedly  when  officer  ca- 
sually mentioned  homelessness  when  respond- 
ing to  a  question  about  whether  he  had 
searched  for  weapons,  defense  counsel  immedi- 
ately objected,  trial  court  struck  officer's  re- 
sponse and  later  instructed  jury  not  to  consider 
stricken  testimony,  government  had  a  strong 
case  against  defendant,  and  defendant's  claim 
of  prejudice  was  purely  speculative.  Lewis  v. 
United  States,  930  A.2d  1003,  2007  D.C.  App. 
LEXIS  550  (2007). 


Error,  as  result  of  prosecutor's  open-ended 
question  leading  detective  to  violate  court  order 
not  to  mention  photographic  identification 
made  by  witnesses  who  had  not  given  identifi- 
cation testimony,  did  not  prejudice  defendant  in 
prosecution  for  armed  robbery,  assault  with 
intent  to  commit  robbery  and  to  kill  while 
armed,  assault  with  dangerous  weapon,  and 
carrying  pistol  without  license,  where  detective 
did  not  testify  that  witness  had  made  identifi- 
cation, and  defense  did  not  rest  on  claim  of 
misidentification.  D.C.  Code  1981,  §§  22-501, 
22-502,  22-2901,  22-3202,  22-3204.  Arnold  v. 
United  States,  511  A.2d  399,  1986  D.C.  App. 
LEXIS  357  (1986). 

Prosecutor's  improper  use  of  eight  leading 
questions  which  were  put  to  robbery  victims 
who  could  not  recall  events,  which  asked 
whether  property  was  taken  from  victims  and 
whether  victims  remembered  identifying  defen- 
dant to  police,  which  put  before  jury  a  fact  not 
otherwise  known,  which  was  directly  relevant 
to  main  issue  in  case,  but  which  asked  for 
cumulative  evidence  and  were  not  answered, 
did  not  substantially  prejudice  defendant  in 
prosecution  for  armed  robbery,  assault  with 
intent  to  commit  robbery  and  to  kill  while 
armed,  assault  with  dangerous  weapon,  and 
carrying  pistol  without  license.  D.C.  Code 
1981,§§  22-501,  22-502,  22-2901,  22-3202,  22- 
3204.  Arnold  v.  United  States,  511  A.2d  399, 
1986  D.C.  App.  LEXIS  357  (1986). 

In  simple  assault  prosecution  arising  out  of 
automobile  accident,  any  error  on  part  of  trial 
court  in  preventing  cross-examination  of  com- 
plaining witness  before  jury  as  to  existence  or 
possibility  of  civil  lawsuit  growing  out  of  auto- 
mobile accident  was  harmless  beyond  reason- 
able doubt.  D.C.  Code  §  22-502.  Sullivan  v. 
United  States,  404  A.2d  153,  1979  D.C.  App. 
LEXIS  414  (1979). 

In  prosecution  for  armed  burglary,  armed 
robbery  and  assault,  error  of  a  constitutional 
dimension  occurred  in  restricting  scope  of  de- 
fense cross-examination  of  detective  and  com- 
plainant concerning  her  possible  role  as  an 
informant  in  other  cases,  which  might  have 
demonstrated  her  need  to  curry  favor  with 
authorities,  presumably  in  exchange  for  their 
overlooking  her  own  illegal  conduct  of  bootleg- 
ging liquor  and  cigarettes,  but  such  error  was 
harmless,  where  complainant  testified  that  she 
believed  that  police  were  aware  of  her  illegal 
activities,  complainant  admitted  status  as  law- 
breaker, evidence  showed  that  complainant 
was  victim  of  violent  assault  and  record  re- 
flected that  restricted  cross-examination  was  of 
relatively  little  importance  in  trial  below.  D.C. 
Code  §§  22-502,  22-1801,  22-2901,  22-3202,  25- 
102  et  seq.;  U.S.  Const.  Amend.  6.  Smith  v. 
United  States,  389  A.2d  1364,  1978  D.C.  App. 
LEXIS  543  (1978). 
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In  prosecution  for  assault  with  a  dangerous 
weapon,  in  which  complaining  witness  jail  vis- 
itor testified  that  defendant  corrections  officer 
attacked  him  with  blackjack,  a  dangerous 
weapon,  and  in  which  defendant  testified  that 
it  was  an  Afro  comb,  not  a  dangerous  weapon, 
prejudicial  error  occurred  in  trial  court's  cut- 
ting off,  in  limine,  defense  counsel's  attempt  to 
cross-examine  complaining  witness  concerning 
his  potential  bias  stemming  from  his  having 
instituted  a  civil  suit  against  defendant  based 
on  altercation  since  such  attempt  at  cross- 
examination  was  relevant  to  issue  of  complain- 
ing witness'  bias,  especially  where  complaining 
witness'  testimony  was  key  to  defendant's  con- 
viction. D.C.  Code  §  22-502;  U.S.  Const. 
Amend.  6.  Webb  v.  United  States,  388  A.2d  857, 
1978  D.C.  App.  LEXIS  535  (1978). 

Where  defendant's  guilt  on  charge  of  assault 
with  dangerous  weapon  turned  wholly  on  cred- 
ibility of  complainant's  testimony,  refusal  of 
trial  court  to  permit  defense  counsel  to  ask 
complainant  with  whom  defendant  had  been 
living  whether  she  was  aware  of  another 
woman  in  defendant's  life  was  prejudicial  error. 
D.C.  Code  §  22-502.  White  v.  United  States, 
297  A.2d  766,  1972  D.C.  App.  LEXIS  295 
(1972). 

—  Exclusion  of  evidence,  harmless  or  re- 
versible error. 

Government's  decision  not  to  introduce  de- 
fendant's initial  false  statement  to  police  re- 
garding how  and  where  he  received  his  injuries, 
despite  having  referred  to  such  evidence  during 
opening  statement,  after  defense  counsel  had 
explained  defendant's  statement  and  informed 
jury  that  defendant  had  asserted  self  defense, 
did  not  warrant  mistrial  on  charge  for  aggra- 
vated assault  while  armed  and  related  offenses, 
based  on  defendant's  claim  that  comment  made 
jury  aware  of  false  statement  without  Govern- 
ment having  to  put  forth  any  evidence,  which 
would  have  been  subject  to  cross-examination, 
about  statement;  Government's  comment  about 
false  statement  during  opening  was  confined  to 
opening  statement,  it  was  not  touted  to  jury  as 
critical,  and  jury  was  instructed  three  times 
that  argument  was  not  evidence.  Evans  v. 
United  States,  12  A.3d  1,  2011  D.C.  App.  LEXIS 
23  (2011). 

Trial  court's  erroneous  exclusion  of  the  tran- 
script of  defense  witness's  inconsistent  state- 
ments before  the  grand  jury  was  harmless; 
witness  was  at  the  scene  of  the  shooting  and 
was  the  only  person  who  directly  identified 
defendant  as  the  shooter,  he  was  called  by  the 
defense,  which  argued  that  it  was  witness  who 
had  the  motivation  to  shoot  victim  and  actually 
did  so,  transcript  of  witness's  testimony  before 
the  grand  jury  was  not  read  in  full  at  the  trial, 
and  instead,  defense  counsel  would  impeach 
aspects  of  witness's  trial  testimony  by  referring 


him  to  specific  page  of  grand  jury  transcript 
and  reading  the  specific  statement  that  was 
inconsistent  with  witness's  trial  testimony,  and 
jury  verdict  revealed  that  jurors  dismissed  wit- 
ness's testimony  that  defendant  was  the 
shooter.  Spencer  v.  United  States,  991  A.2d 
1185,  2010  D.C.  App.  LEXIS  146  (2010). 

There  was  no  reasonable  probability  of  differ- 
ent outcome,  in  assault  prosecution  arising 
from  a  nonfatal  shooting,  if  government  had 
made  pretrial  disclosure  of  statement  by  al- 
leged accomplice  that  he  handed  gun  to  some- 
one other  than  defendant;  victim,  who  identi- 
fied defendant  as  shooter,  never  testified  that 
alleged  accomplice  handed  a  gun  directly  to 
defendant  or  that  defendant  even  spoke  with 
alleged  accomplice,  and  thus  the  undisclosed 
information  would  not  have  undermined  vic- 
tim's credibility,  but  would  have  tended  only  to 
corroborate  his  identification  of  defendant 
rather  than  alleged  accomplice  as  shooter. 
Ginyard  v.  United  States,  816  A.2d  21,  2003 
D.C.  App.  LEXIS  32  (2003),  writ  of  certiorari 
denied  by  538  U.S.  1066, 123  S.  Ct.  2237, 155  L. 
Ed.  2d  1123,  2003  U.S.  LEXIS  4218,  71 
U.S.L.W.  3735  (2003). 

Investigating  officer's  failure  to  disclose  that 
she  overlooked  a  rusted  gun  later  found  in  the 
vehicle  from  which  defendant  fled,  or  that  she 
had  been  subjected  to  disciplinary  proceeding 
for  submitting  erroneous  item  descriptions  of 
her  investigation,  was  not  so  serious  that  there 
would  have  been  a  reasonable  probability  that 
the  suppressed  evidence  would  have  produced  a 
different  result  in  prosecution  for  assault  with 
a  deadly  weapon  (ADW)  so  as  to  trigger  Brady 
or  Jencks  Act  sanctions,  where  only  evidence  of 
the  assault  was  testimony  of  other  officers,  who 
identified  defendant  as  person  who  shot  at  one 
of  them,  and  retrieved  operable  pistol  from 
defendant's  flight  path.  Bell  v.  United  States, 
801  A.2d  117,  2002  D.C.  App.  LEXIS  367  (2002), 
modified  and  rehearing  denied  by  817  A.2d  829, 
2003  D.C.  App.  LEXIS  86  (D.C.  2003). 

Although  trial  judge  might  have  been  unduly 
restrictive  in  curtailing  counsel's  examination 
of  several  defense  witnesses,  since  most  of  the 
testimony  as  proffered  was  marginally  relevant 
or  cumulative  its  exclusion  was  not  an  abuse  of 
discretion  warranting  reversal  of  conviction. 
D.C.  Code  §§  22-502,  22-2901,  22-3202.  Ran- 
dall V.  United  States,  353  A.2d  12,  1976  D.C. 
App.  LEXIS  481  (1976). 

Denial,  in  prosecution  for  sodomy,  taking 
indecent  liberties  with  a  minor  and  assault 
with  a  deadly  weapon,  of  formal  introduction  of 
documents  reflecting  prior  inconsistent  state- 
ments of  complaining  witness  was  not  revers- 
ible error  where  there  was  both  extensive  cross- 
examination  and  pointed  final  argument  with 
regard  to  such  inconsistent  statements.  D.C. 
Code  §§  22-502,  22-3501(a),  22-3502.  Davis  v. 
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United  States,  315  A.2d  157,  1974  D.C.  App. 
LEXIS  364  (1974). 

—  In  general. 

Findings  on  motion  to  vacate  sentence  that 
movant's  testimony  that  appointed  trial  coun- 
sel had  not  informed  movant  of  time  limit  for 
filing  criminal  appeals  was  not  credible  were 
not  clearly  erroneous.  18  U.S.C.  §  2255;  D.C. 
Code  §§  22-502,  22-2901,  22-3204.  United 
States  V.  Washington,  475  F.2d  357,  1973  U.S. 
App.  LEXIS  11934  (C.A.D.C.  1973). 

Error  in  trial  court's  determination  that  de- 
fendant's display  of  knife  constituted  use  of 
excessive  deadly  force,  thus  precluding  claim  of 
self-defense,  was  harmless,  in  bench  trial  for 
simple  assault  and  attempted  possession  of 
prohibited  weapon,  in  view  of  trial  court's  dis- 
belief of  defendant's  story  that  he  displayed 
weapon  to  deter  onrushing  attacker,  and  find- 
ing that  defendant,  not  alleged  attacker,  was 
aggressor.  Douglas  v.  United  States,  859  A.2d 
641,  2004  D.C.  App.  LEXIS  460  (2004). 

—  Instructions,  harmless  or  reversible  er- 

ror. 

Assuming  that  failure  of  trial  judge  to  inform 
defendant's  counsel  of  larceny  charge  before  he 
summed  up  constituted  error,  in  situation 
where  defendant  was  indicted  for  robbery  and 
assault  with  a  deadly  weapon,  such  failure 
lacked  the  prejudice  necessary  to  constitute 
reversible  error  where,  inter  alia,  defendant's 
admission  in  open  court  established  his  inten- 
tion and  attempt  to  trick  complainants,  so  that 
damage  was  done  when  defendant  took  the 
stand  and  it  was  not  likely  that  any  variation  in 
summation  would  have  changed  the  verdict. 
D.C.  Code  §§  22-502,  22-2201,  22-2901; 
Fed.Rules  Crim.Proc.  rule  30,  18  U.S.C.  Walker 
V.  United  States,  418  F2d  1116,  1969  U.S.  App. 
LEXIS  12640  (C.A.D.C.  1969). 

Errors,  if  any,  in  instructions  in  prosecution 
for  assault  with  dangerous  weapon,  on  burden 
of  proof  to  negate  claim  of  defendant  that 
discharge  of  the  pistol  was  accidental,  and  with 
respect  to  credibility  of  chief  witness  for  the 
prosecution,  were  not,  under  the  circum- 
stances, prejudicial.  D.C.  Code  1961,  §  22-502. 
Dean  v.  U.S.,  314  F2d  250,  1962  U.S.  App. 
LEXIS  3285  (C.A.D.C.  1962). 

Trial  court's  aiding  and  abetting  instruction 
was  erroneous  as  to  aiding  and  abetting  the 
element  of  "possession"  with  respect  to  the 
crime  of  possession  of  a  firearm  during  a  crime 
of  violence,  and  because  carrying  pistol  without 
license  also  was  a  possessory  offense,  the  jury 
had  to  find  that  the  accomplice  had  the  intent 
to  assist  the  principal  carry  the  unlicensed 
weapon,  and  these  errors  were  "clear"  for  pur- 
poses of  plain  error  review,  but  defendant's 
substantial  rights  were  not  affected  by  the 
erroneous   aiding  and  abetting  instruction; 


throughout  trial,  the  prosecutor's  theory  was 
that  defendant,  not  his  companion,  shot  victim, 
and  aiding  and  abetting  theory  was  offered  as 
fall-back  to  the  government's  principal  argu- 
ment that  it  was  defendant  who  shot  victim. 
Spencer  v.  United  States,  991  A.2d  1185,  2010 
D.C.  App.  LEXIS  146  (2010). 

Error  was  not  harmless,  in  prosecution  for 
aggravated  assault  while  armed,  in  trial  court's 
failure  to  define  "serious  bodily  injury,"  as  med- 
ical evidence  was  conflicting  in  regard  to 
whether  victim's  injuries  of  broken  collarbone 
and  arterial  bleeding  were  life  threatening,  and 
jury  would  not  necessarily  have  found  serious 
bodily  injury  if  it  were  correctly  instructed. 
Zeledon  v.  United  States,  770  A.2d  972,  2001 
D.C.  App.  LEXIS  97  (2001). 

It  is  reversible  error  to  instruct  jury  solely  on 
elements  comprising  attempted-battery  assault 
when  evidence  adduced  at  trial  could  support 
only  attempt-to-frighten  assault.  D.C.  Code 
1981,  §  22-502.  Peterson  v.  United  States,  657 
A.2d  756,  1995  D.C.  App.  LEXIS  66  (1995). 

Where  jury  charge  in  prosecution  for  assault 
with  dangerous  weapon  adequately  focused  ju- 
ry's attention  on  self-defense  issue  and  did  not 
leave  jury  with  erroneous  impression  the  self- 
defense  is  permitted  only  when  accused  is 
threatened  with  death  or  serious  bodily  injury, 
but  rather  emphasized  general  concept  of  self- 
defense  doctrine,  reversal  was  not  required  due 
to  error  in  denying  defendant's  requested  in- 
struction regarding  permissible  use  of 
nondeadly  force  to  defend  oneself.  D.C.  Code 
1981,  §  22-502.  McPhaul  v.  United  States,  452 
A.2d  371,  1982  D.C.  App.  LEXIS  475  (1982). 

Where  at  least  two  witnesses  observed  blows 
being  struck  with  pipe  and  two  others  noticed 
serious  injury  sustained.  Government's  evi- 
dence in  prosecution  for  assault  with  dangerous 
weapon  was  strongly  persuasive  that  defen- 
dant used  deadly  force  in  course  of  fight,  and 
error  in  denying  defendant's  requested  instruc- 
tion regarding  permissible  use  of  nondeadly 
force  to  defend  oneself  did  not  affect  outcome  of 
case  and  was  thierefore  harmless.  D.C.  Code 
1981,  §  22-502.  McPhaul  v.  United  States,  452 
A.2d  371,  1982  D.C.  App.  LEXIS  475  (1982). 

—  Preliminary  proceedings,  harmless  or 
reversible  error. 

Government's  failure  to  provide  complaint 
submitted  to  Civilian  Complaint  Review  Board 
(CCRB),  in  which  complainant  alleged  he  was 
mistreated  by  police  officers  who  arrested  de- 
fendant, would  not  require  reversal  of  convic- 
tions for  drug  trafficking  and  weapons  offenses, 
even  assuming  complaint  was  Brady  material; 
presentation  of  the  material  to  impeach  officers' 
testimony  would  not  have  made  a  different 
result  reasonably  probable,  where  the  evidence 
against  defendant  was  overwhelming  and  none 
of  the  officers  who  testified  were  implicated  in 
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the  complaint.  Farley  v.  United  States,  767 
A.2d  225,  2001  D.C.  App.  LEXIS  33  (2001),  writ 
of  certiorari  denied  by  534  U.S.  982,  122  S.  Ct. 
415,  151  L.  Ed.  2d  316,  2001  U.S.  LEXIS  9927, 
70  U.S.L.W.  3280  (2001). 

Where  assault  and  weapon  charges  against 
one  defendant  were  joined  for  trial  with  murder 
charges  against  other  defendants,  particular 
defendant  was  prejudiced  by  association  with 
evidence  proving  bloody  and  grotesque  killing, 
and  in  view  of  reference  throughout  trial  to 
defendants  as  group  having  name  of  particular 
defendant,  associating  particular  defendant  in 
minds  of  jurors  with  murder  with  which  he  was 
not  charged,  prejudice  required  reversal  and 
there  was  thus  abuse  of  discretion  in  denying 
severance.  D.C.  Code  §§  22-502,  22-2401,  22- 
3202,  22-3204,  23-311(c);  D.C.  Code  SCR,  Crim- 
inal Rule  8(b).  Sousa  v.  United  States,  400  A.2d 
1036,  1979  D.C.  App.  LEXIS  316  (1979),  writ  of 
certiorari  denied  by  444  U.S.  981,  100  S.  Ct. 
484,  62  L.  Ed.  2d  408,  1979  U.S.  LEXIS  3979 
(1979),  writ  of  certiorari  denied  by  444  U.S. 
981,  100  S.  Ct.  485,  62  L.  Ed.  2d  408  (1979). 

In  prosecution  for  sodomy,  taking  indecent 
liberties  with  minor  and  assault  with  a  deadly 
weapon,  refusal  to  grant  accused  access  to 
complaining  witness'  subpoenaed  school  re- 
cords, which  reflected  no  prior  homosexual  or 
other  serious  behavioral  problems,  was  not 
reversible  error.  D.C.  Code  §§  22-502,  22- 
3501(a),  22-3502.  Davis  v.  United  States,  315 
A.2d  157,  1974  D.C.  App.  LEXIS  364  (1974). 

—  Rulings  as  to  indictment  or  pleas,  harm- 

less or  reversible  error. 

In  view  of  clear  evidence  that  defendant 
aided  and  abetted  his  confederate  who  was 
armed  with  a  gun,  any  error  concerned  with 
alleged  prolixity  of  indictment  which  charged 
both  armed  robbery  and  robbery,  or  any  other 
claim  of  defect  in  presentation  of  two  theories  of 
robbery  to  jury,  was  harmless.  D.C.  Code  §§  22- 
502,  22-2901,  22-3202.  United  States  v.  Porcha, 
450  F.2d  697,  1971  U.S.  App.  LEXIS  8068 
(C.A.D.C.  1971). 

—  Sentence  and  judgment,  harmless  or 

reversible  error. 

Trial  court's  error  in  amending  judgment  and 
commitment  order  outside  of  defendant's  pres- 
ence, to  add  provision  for  supervised  release  to 
his  sentence,  was  harmless  in  prosecution  for 
attempted  aggravated  assault  while  armed  (at- 
tempted AAWA)  and  assault  with  a  dangerous 
weapon  (ADW);  sentence  correction  affected 
only  mandatory  release  provision,  court  was 
aware  of  requirement  to  impose  release  term  at 
time  of  sentencing,  being  mistaken  only  as  to 
its  term,  and  in  denying  motion  to  reduce,  made 
clear  that  original  sentence  was  lenient,  leav- 
ing no  reasonable  possibility  that  court  would 
have  reduced  term  of  incarceration  further. 


Frye  v.  United  States,  926  A.2d  1085,  2005  D.C. 
App.  LEXIS  532  (2005). 

In  view  of  concurrent  sentences  imposed 
upon  convictions  for  assault  with  intent  to  kill 
while  armed  and  assault  with  a  dangerous 
weapon,  the  mildness  of  the  punishment  ad- 
judged, the  trial  judge's  recommendation  for 
psychiatric  treatment  and  the  necessity  for 
conserving  judicial  resources,  the  Court  of  Ap- 
peals would  not  reach  question  as  to  whether 
the  crime  of  assault  with  dangerous  weapon 
merged  into  crime  of  assault  with  intent  to  kill 
while  armed  with  a  dangerous  weapon,  but 
would  vacate  the  convictions  on  the  four  counts 
which  charged  assault  with  a  dangerous 
weapon.  D.C.  Code  §§  22-501,  22-502,  22-3202. 
United  States  v.  Hill,  470  F.2d  361,  1972  U.S. 
App.  LEXIS  8107  (C.A.D.C.  1972). 

Trial  court's  error  in  amending  judgment  and 
commitment  order  outside  of  defendant's  pres- 
ence, to  add  provision  for  supervised  release  to 
his  sentence,  was  harmless  in  prosecution  for 
attempted  aggravated  assault  while  armed  (at- 
tempted AAWA)  and  assault  with  a  dangerous 
weapon  (ADW);  sentence  correction  affected 
only  mandatory  release  provision,  court  was 
aware  of  requirement  to  impose  release  term  at 
time  of  sentencing,  being  mistaken  only  as  to 
its  term,  and  in  denying  motion  to  reduce,  made 
clear  that  original  sentence  was  lenient,  leav- 
ing no  reasonable  possibility  that  court  would 
have  reduced  term  of  incarceration  further. 
Frye  v.  United  States,  926  A.2d  1085,  2005  D.C. 
App.  LEXIS  532  (2005). 

Indictment  or  information. 

Where  assault  with  intent  to  rape  committed 
against  two  women  and  purse  snatching  com- 
mitted against  third  woman  occurred  within 
short  time  of  each  other  and  in  approximately 
the  same  location  but  were  not  otherwise  re- 
lated, the  mere  temporal  and  spacial  proximity 
could  not  justify  characterization  of  the  assault 
and  robbery  as  different  parts  of  the  same 
series  of  acts  or  transactions  and  joinder  of  the 
robbery  count  with  the  other  charges  was  im- 
proper and  conferred  upon  the  district  court  no 
jurisdiction  over  the  alleged  D.C.  Code  offense 
of  robbery.  26  U.S.C.  (I.R.C.1954)  §  5861(d,  i); 
D.C.  Code  §§  22-501,  22-502,  22-2901,  22-3202; 
Fed.Rules  Crim.Proc.  rules  8,  8(b),  14,  18 
U.S.C;  18  U.S.C.  §  5010(b).  United  States  v. 
Jackson,  562  F.2d  789,  1977  U.S.  App.  LEXIS 
12056  (C.A.D.C.  1977). 

Where  offenses  of  robbery,  assault  with  dan- 
gerous weapon,  assault  on  member  of  police 
force,  unauthorized  use  of  vehicle,  and  carrying 
dangerous  weapon  were  based  on  two  or  more 
connected  acts  constituting  part  of  common 
scheme  and  plan,  defendants  were  alleged  to 
have  participated  in  same  series  of  acts  consti- 
tuting offenses  and  each  of  defendants  aided 
and  abetted  offenses  charged  against  other 
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defendants,  it  was  proper  for  grand  jury  to  join 
defendants  and  offenses  in  the  indictment.  D.C. 
Code  §§  22-502,  22-505(a),  22-2204,  22-2901, 
22-3204;  Fed.Rules  Crim.Proc.  rule  8(a,  b),  18 
U.S.C.  United  States  v.  Wilson,  434  F.2d  494, 
1970  U.S.  App.  LEXIS  8760  (C.A.D.C.  1970). 

Indictment  charging  defendant  with  assault 
with  a  deadly  weapon  was  not  constructively 
amended  by  prosecution  when  it  presented  ev- 
idence that  defendant  acted  as  a  principal  by 
threatening  victim  with  a  pistol  and  that  defen- 
dant also  acted  as  an  aider  and  abettor  when  he 
passed  pistol  to  companion  who  shot  victim, 
and  such  indictment  was  not  constructively 
amended  by  trial  court  when  it  instructed  jury 
that  defendant  could  be  found  guilty  of  such 
crime  either  as  a  principal  or  as  an  aider  and 
abettor.  D.C.C.E  §§  22-105,  22-502.  Barker  v. 
United  States,  373  A.2d  1215,  1977  D.C.  App. 
LEXIS  326  (1977). 

No  variance  existed  between  indictment 
charging  defendant  with  assault  with  a  danger- 
ous weapon  and  evidence  presented  at  trial  as 
result  of  Government's  evidence  that  defendant 
acted  as  a  principal  by  threatening  victim  with 
a  pistol  and  that  defendant  also  acted  as  an 
aider  and  abettor  when  he  passed  pistol  to 
companion  who  shot  victim,  in  view  of  fact  that 
state's  evidence  at  trial  was  based  on  same  set 
of  factual  circumstances  as  was  presented  to 
grand  jury  at  time  of  indictment.  D.C.  Code 
§§  22-105,  22-502.  Barker  v.  United  States,  373 
A.2d  1215,  1977  D.C.  App.  LEXIS  326  (1977). 

Where  each  of  two  robberies  was  committed 
with  sawed-off  rifle,  each  involved  as  victim  a 
delivery  truck  driver  who  collected  money  after 
each  delivery,  each  driver  forced  into  truck  and 
driven  or  made  to  drive  to  another  location 
while  the  money  was  taken  from  him,  the  two 
offenses  occurred  within  five  days  of  each  other 
and,  when  defendant  was  removed  from  police 
car  after  arrest,  a  revolver  was  found  beside 
seat  on  side  where  he  had  been  sitting,  joinder 
of  the  two  robbery  charges  and  charge  of  carry- 
ing dangerous  weapon  was  proper.  18  U.S.C. 
§  5010(c);  D.C.  Code  §§  22-502,  22-2901  to 
22-3202.  Coins  v.  United  States,  353  A.2d  298, 
1976  D.C.  App.  LEXIS  490  (1976). 

Proof  that  defendant  pointed  a  blank  or  gas 
cartridge-type  pistol  at  another  was  not  at 
variance  with  indictment  charging  that  the 
weapon  was  a  "pistol,"  and,  in  any  event,  no 
prejudice  to  defendant  existed  in  view  of  defen- 
dant's admission  that  he  knew  the  nature  of  the 
weapon  seized  from  him.  D.C.  Code  §  22-502. 
Harris  v.  United  States,  333  A.2d  397,  1975 
D.C.  App.  LEXIS  332  (1975). 

Instructions. 

—  Discharge  of  jury  before  verdict,  in- 
structions. 

In  prosecution  for  burglary  and  robbery  and 
assault  with  a  dangerous  weapon,  appearance 


injury  room  of  bullet  which  had  no  relationship 
to  case  did  not  necessitate  declaration  of  mis- 
trial, in  view  of  trial  court's  instructions  to  jury 
to  disregard.  D.C.  Code  §§  22-502,  22-1801, 
22-2901,  22-3202,  22-3204.  Evans  v  United 
States,  392  A.2d  1015,  1978  D.C.  App.  LEXIS 
327  (1978). 

—  Evidentiary  basis,  instructions. 

In  prosecution  for  assault  with  a  dangerous 
weapon  (ADW),  trial  committed  reversible  er- 
ror when  it  instructed  jury  on  law  of  aiding  and 
abetting  in  absence  of  evidentiary  support  for 
such  instruction;  in  closing  argument,  prosecu- 
tor sought  to  exploit  the  instruction  by  telling 
the  jury  that  because  of  "the  concept  of  aiding 
and  abetting,"  it  was  the  jury's  duty  to  convict 
as  long  as  it  concluded  "that  the  act  occurred 
and  that  defendant  participated"  in  the  act, 
even  if  it  did  not  believe  that  defendant  stabbed 
or  cut  victim.  Hairston  v.  United  States,  908 
A.2d  1195,  2006  D.C.  App.  LEXIS  545  (2006). 

In  prosecution  for  assault  with  a  dangerous 
weapon  (ADW),  there  was  no  evidentiary  basis 
for  instructing  jury  that  defendant  may  have 
been  aider  or  abettor;  victim's  testimony  indi- 
cated that  defendant  acted  as  principal,  while 
victim's  prior  statements  cast  defendant  in  the 
role  of  accomplice  rather  than  principal,  such 
statements  were  admitted  only  for  their  rele- 
vance to  assessing  victim's  credibility  and  could 
not  be  considered  for  their  truth,  and  while 
impeachment  of  victim's  testimony  by  use  of 
prior  statements  might  have  created  a  reason- 
able doubt  on  the  issue  of  whether  defendant 
was  the  principal,  it  could  not  serve  as  evidence 
that  there  was  a  different  principal  whose  ex- 
istence was  supported  by  no  other,  non-conjec- 
tural evidence.  Hairston  v.  United  States,  908 
A.2d  1195,  2006  D.C.  App.  LEXIS  545  (2006). 

—  In  general. 

Refusal,  in  prosecution  for  assault  with  a 
dangerous  weapon,  to  instruct  on  lesser  in- 
cluded offense  of  simple  assault  was  proper 
where  there  was  neither  evidence  nor  any  the- 
ory advanced  by  defense  as  to  an  unloaded  gun 
being  used,  defense  throughout  evidence  was 
that  no  gun  existed  and  live  cartridge  found  in 
one  defendant's  pocket  made  gun  a  dangerous 
weapon,  even  if  there  had  been  no  cartridge  in 
chamber,  and  gun  police  officers  related  had 
been  in  possession  of  both  defendants  could  not 
be  found  on  search  following  chase.  D.C.  Code 
§  22-502.  United  States  v.  Daniels,  437  F.2d 
656,  1970  U.S.  App.  LEXIS  6923  (C.A.D.C. 
1970). 

Defendant  charged  with  drug  trafficking  and 
weapons  offenses  was  not  entitled  to  missing 
witness  instruction  regarding  individual  who 
filed  complaint  with  Civilian  Complaint  Review 
Board  (CCRB)  for  arresting  police  officers'  con- 
duct, as  defendant  failed  to  establish  the  pecu- 
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liar  availability  of  the  witness  to  the  govern- 
ment, where  government  attempted, 
unsuccessfully,  to  subpoena  witness  for  trial, 
and  defendant's  counsel  was  given  witness's 
name  and  address,  and  when  he  attempted  to 
contact  witness,  defendant's  brother  answered 
the  door  of  witness's  apartment.  Farley  v. 
United  States,  767  A.2d  225,  2001  D.C.  App. 
LEXIS  33  (2001),  writ  of  certiorari  denied  by 
534  U.S.  982,  122  S.  Ct.  415,  151  L.  Ed.  2d  316, 
2001  U.S.  LEXIS  9927,  70  U.S.L.W.  3280 
(2001). 

Trial  court  adequately  instructed  jury  on 
elements  required  for  intent-to-frighten  assault 
by  use  of  pattern  instruction  and  further  in- 
struction that  offense  involves  pointing  danger- 
ous weapon  at  another  person  in  menacing  or 
threatening  manner  or  using  weapon  in  man- 
ner that  would  reasonably  justify  other  person 
in  believing  that  weapon  might  be  immediately 
used  against  him,  despite  contention  that  in- 
structions were  inadequate  because  first  part 
mirrored  instruction  on  attempted-battery  as- 
sault. D.C.  Code  1981,  §  22-502.  Peterson  v. 
United  States,  657  A.2d  756,  1995  D.C.  App. 
LEXIS  66(1995). 

In  prosecution  for  assault  with  a  deadly 
weapon  and  possession  of  a  pistol  without  a 
license,  evidence  was  sufficient  to  warrant  trial 
court's  "mere  presence"  jury  instruction.  Barker 
V.  United  States,  373  A.2d  1215,  1977  D.C.  App. 
LEXIS  326  (1977). 

—  Instructions  after  submission  of  cause. 

Jury  instructions  with  respect  to  liability  for 
assault  with  a  dangerous  weapon  (ADW)  as  an 
aider  and  abettor  fairly  apprised  jury  that  such 
liability  required  finding  that  defendants  either 
actually  knew  or  that  it  was  reasonably  fore- 
seeable to  them  that  principal  would  use  shod 
foot  to  kick  victim,  and  instructions  were  thus 
not  plain  error;  in  addition  to  "natural  and 
probable  consequences"  language,  instructions 
told  jury  that  legal  responsibility  of  aider  and 
abettor  for  principal's  use  of  weapon  was  con- 
ditioned on  actual  knowledge  that  some  type  of 
weapon  would  be  used,  or  reasonable  foresee- 
ability  of  use  of  weapon.  Perry  v.  United  States, 
36  A.3d  799,  2011  D.C.  App.  LEXIS  687  (2011). 

Trial  court  was  not  required  to  reinstruct 
jury,  in  response  to  jury  note  that  it  had  not  yet 
reached  decision,  that  conviction  for  assault 
with  deadly  weapon  was  necessary  for  convic- 
tion for  possession  of  firearm  during  crime  of 
violence  in  order  to  avoid  inconsistent  verdicts, 
where  original  instructions  stated  that  convic- 
tion on  assault  charge  was  prerequisite  to  pos- 
session charge,  and  there  was  no  request  for 
reinstruction  by  defense  counsel  or  evidence  of 
jury  confusion.  D.C.  Code  1981,  §§  22-502,  22- 
3204.  Smith  v.  United  States,  684  A.2d  307, 
1996  D.C.  App.  LEXIS  210  (1996). 


Where  jury  had  commenced  its  deliberations 
in  prosecution  for  armed  robbery,  assault  with 
a  dangerous  weapon,  receiving  stolen  property, 
and  carrying  a  pistol  without  a  license,  when  it 
presented  to  the  court  a  question  concerning 
the  armed  robbery  count,  the  court  did  not 
abuse  its  discretion  by  giving,  in  the  face  of 
defendant's  objection  but  in  the  absence  of  a 
request  to  present  argument,  a  supplemental 
instruction  on  aiding  and  abetting.  D.C.  Code 
§§  22-502,  22-2205,  22-2901,  22-3202,  22-3204. 
Atkinson  v.  United  States,  322  A.2d  587,  1974 
D.C.  App.  LEXIS  243  (1974). 

—  Lesser  included  offenses,  instructions. 

Where  deceased  died  of  gunshot  wound  in- 
flicted by  the  defendant,  defendant  was  not 
entitled  to  have  lesser  included  offense  of  as- 
sault with  dangerous  weapon  submitted  to  jury 
as  alternative  verdict  in  murder  prosecution. 
United  States  v.  Hardin,  443  F.2d  735,  1970 
U.S.  App.  LEXIS  5866  (C.A.D.C.  1970). 

In  murder  prosecution,  failure  to  instruct 
that  the  jury  might,  if  so  persuaded  by  evi- 
dence, find  defendant  guilty  of  assault  with  a 
dangerous  weapon  as  a  lesser  offense  included 
within  murder  charge  was  not  error,  where  jury 
was  instructed  as  to  elements  of  first-degree 
murder,  second-degree  murder  and  manslaugh- 
ter, and  was  authorized  to  convict  of  one  or  to 
acquit  and  there  was  no  foundation  in  evidence 
for  conviction  of  assault  with  a  dangerous 
weapon.  United  States  v.  Marcey,  440  F.2d  281, 
1971  U.S.  App.  LEXIS  11708  (C.A.D.C.  1971). 

In  prosecution  for  assault  with  a  dangerous 
weapon  court  did  not  err  in  failing  to  instruct 
jury  on  lesser  offense  of  simple  assault  where 
there  was  no  foundation  in  evidence  for  giving 
of  such  an  instruction.  D.C.  Code  1961,  §  22- 
502.  Parker  v.  United  States,  359  F.2d  1009, 
1966  U.S.  App.  LEXIS  6529  (C.A.D.C.  1966). 

A  defendant  accused  of  assault  with  a  dan- 
gerous weapon  is  entitled  to  instruction  on 
simple  assault  as  a  lesser  included  offense  if  a 
foundation  for  it  is  found  in  the  evidence.  D.C, 
Code  1961,  §  22-502;  Fed.Rules  Crim.Proc. 
rule  31(c),  18  U.S.C.  Greenfield  v.  United 
States,  341  R2d  411,  1964  U.S.  App.  LEXIS 
3558  (C.A.D.C.  1964). 

Defendant  accused  of  assault  with  dangerous 
weapon  was  entitled  to  instruction  on  lesser 
included  offense  of  simple  assault,  where  jury 
question  was  raised  as  to  whether  soda  pop 
bottle  used  by  defendant  was  a  dangerous 
weapon  and  jury  was  instructed  that  if  it 
should  find  that  assault  was  with  a  bottle  and 
that  bottle  was  a  dangerous  weapon  this  would 
come  within  statutory  definition  of  assault  with 
dangerous  weapon.  D.C.  Code  1961,  §  22-502. 
Greenfield  v.  United  States,  341  F.2d  411,  1964 
U.S.  App.  LEXIS  3558  (C.A.D.C.  1964). 

In  trial  for  assault  with  dangerous  weapon. 
District  Court  is  not  required  by  criminal  pro- 
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cedure  rule  to  instruct  jury  that  they  may  firfd 
defendant  guilty  of  lesser  offense  of  simple 
assault  and  should  not  so  instruct  them,  in 
absence  of  evidence,  justifying  conviction  of 
simple  assault.  D.C.  Code  1940,  §  22-502; 
Fed.Rules  Crim.Proc.  rule  31(c),  18  U.S.C. 
Maclllrath  v.  U.S.,  188  F.2d  1009,  1951  U.S. 
App.  LEXIS  3139  (C.A.D.C.  1951). 

In  prosecution  for  assaults  on  three  persons 
with  deadly  weapon,  evidence  that  defendant 
shot  one  of  such  persons  with  a  pistol  and  then 
clubbed  the  others  on  their  heads  therewith, 
causing  serious  injuries,  established  assaults 
with  dangerous  weapon  and  did  not  justify 
instruction  on  simple  assault.  D.C.  Code  1940, 
§  22-502;  Fed.Rules  Crim.Proc.  rule  31(c),  18 
U.S.C.  Maclllrath  v.  U.S.,  188  F.2d  1009,  1951 
U.S.  App.  LEXIS  3139  (C.A.D.C.  1951). 

Instruction  on  assault  with  dangerous 
weapon  as  lesser-included  offense  of  assault 
with  intent  to  kill  while  armed  was  appropri- 
ate, given  evidence  of  assault  on  defendant's 
sister-in-law  in  kitchen  resulting  on  gunshot 
wound.  D.C.  Code  1981,  §§  22-501,  22-502. 
Alexander  V.  United  States,  718  A.2d  137,  1998 
D.C.  App.  LEXIS  184  (1998). 

Defendant  charged  with  armed  assault  with 
intent  to  kill  and  armed  mayhem  was  entitled 
to  charge  that  jury  could  consider  assault  with 
dangerous  weapon  as  lesser  included  offense 
for  both  of  charged  offenses;  evidence  indicated 
that,  after  victim  had  argued  with  defendant  in 
convenience  store  and  defendant  threatened  to 
kill  him,  defendant  left  store,  and  that  when 
victim  left  store,  defendant  produced  handgun 
and  fired  gun,  striking  victim  in  right  hip. 
Hayward  v.  United  States,  612  A.2d  224,  1992 
D.C.  App.  LEXIS  221  (1992). 

Evidence,  including  complainant's  testimony 
that  defendant  had  baseball  bat  in  hand  when 
two  of  them  were  standing  in  bedroom,  that  he 
put  bat  down  when  she  screamed  and  that  she 
thought  he  hit  her  with  something,  provided 
rational  basis  for  finding  that  defendant  as- 
saulted complainant  with  his  hands,  but  not 
with  baseball  bat,  and  thus,  evidence  war- 
ranted instruction  on  simple  assault  as  lesser 
included  offense  to  charge  of  assault  with  a 
dangerous  weapon.  D.C.  Code  1981,  §§  22-502, 
22-504.  Glymph  v.  United  States,  490  A.2d 
1157,  1985  D.C.  App.  LEXIS  355  (1985). 

Evidence  that  series  of  beatings  and  other 
abuses  defendant  administered  to  complainant 
lasted  little  more  than  an  hour  established  a 
continuing  course  of  assaultive  conduct,  and  all 
of  the  beatings,  kickings,  and  shovings  were 
encompassed  within  single  charge  of  assault 
with  dangerous  weapon,  and  thus  were  charged 
in  indictment  and  could  be  considered  along 
with  incident  involving  baseball  bat  in  deciding 
whether  lesser  included  offense  instruction 
should  have  been  given,  even  though  some  of 
the  individual  blows  may  have  been  struck  by 


defendant's  bare  hands.  D.C.  Code  1981,  §  22- 
502.  Glymph  v.  United  States,  490  A.2d  1157, 
1985  D.C.  App.  LEXIS  355  (1985). 

Defendant  convicted  of  assault  with  intent  to 
kill  while  armed  was  not  entitled  to  instruction 
on  alleged  lesser  included  offense  of  assault 
with  dangerous  weapon  where  evidence  did  not 
warrant  such  instruction,  and  there  was  no 
legitimate  factual  dispute  in  evidence  as  to  any 
of  elements  of  crime  charged.  D.C.  Code  1981, 
§  22-501.  White  v.  United  States,  451  A.2d  848, 
1982  D.C.  App.  LEXIS  450  (1982). 

In  prosecution  for  first-degree  felony-murder, 
second-degree  murder,  armed  robbery,  and  rob- 
bery, evidence  provided  no  rational  basis  for  a 
lesser  charge  of  assault  with  a  deadly  weapon, 
or  simple  assault,  and  court  was  not  required  to 
put  case  to  jury  on  basis  that  essentially  in- 
dulged and  even  encouraged  speculations  as  to 
bizarre  reconstruction.  D.C.  Code  §§  22-2401, 
22-2901,  22-3202.  Day  v.  United  States,  390 
A.2d  957,  1978  D.C.  App.  LEXIS  485  (1978). 

—  Malice,  instructions. 

In  prosecution  for  second-degree  murder 
while  armed  and  assault  with  a  dangerous 
weapon,  jury  instructions  defining  express  mal- 
ice and  implied  malice  did  not  necessarily  cause 
jury  to  view  defendant's  flight  from  police  as  a 
wrongful  act,  and  jury  did  not  convict  on  that 
thesis  alone.  D.C.  Code  1981,§§  22-502,  22- 
2403,  22-3202.  Powell  v.  United  States,  485 
A.2d  596,  1984  D.C.  App.  LEXIS  565  (1984), 
writ  of  certiorari  denied  by  474  U.S.  981,  106  S. 
Ct.  420,  88  L.  Ed.  2d  339,  1985  U.S.  LEXIS 
4406,  54  U.S.L.W.  3328  (1985). 

—  Necessity  and  sufficiency,  instructions. 

Explanation  of  penalty  for  offense  is  required 
only  for  charge  of  first-degree  murder;  in  every 
other  instance,  sentencing  is  solely  the  province 
of  the  court,  and  not  of  jury.  D.C.  Code  §§  22- 
502,  22-2401,  22-2403,  22-2901,  22-3202,  22- 
3204.  United  States  v.  Caldwell,  543  F2d  1333, 
1974  U.S.  App.  LEXIS  5417  (C.A.D.C.  1974), 
writ  of  certiorari  denied  by  423  U.S.  1087,  96  S. 
Ct.  877,  47  L.  Ed.  2d  97,  1976  U.S.  LEXIS  1234 
(1976). 

Viewing  court's  charge  in  its  entirety  clearly 
showed  that  instruction  on  specific  intent  was 
not  omitted  in  prosecution  for  armed  robbery, 
assault  with  a  dangerous  weapon,  and  carrying 
a  dangerous  weapon.  D.C.  Code  §§  22-502, 
22-2901,  22-3202,  22-3204.  United  States  v. 
Gaither,  440  F.2d  262,  1971  U.S.  App.  LEXIS 
11869  (C.A.D.C.  1971). 

Instruction  in  prosecution  for  assault  with 
dangerous  weapon  that  case  was  a  serious  case 
from  government's  standpoint  because  serious 
felony  had  been  committed  did  not  have  effect 
of  negating  defendant's  plea  of  self-defense, 
where  court  gave  full  charge  on  self-defense. 
D.C.  Code  1951,  §  22-502.  Scurry  v.  United 
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states,  347  F.2d  468,  1965  U.S.  App.  LEXIS 
5889  (C.A.D.C.  1965),  writ  of  certiorari  denied 
by  389  U.S.  883,  88  S.  Ct.  139,  19  L.  Ed.  2d  179, 
1967  U.S.  LEXIS  1026  (1967). 

Trial  judge's  jury  instruction,  in  prosecution 
for  aggravated  assault  while  armed  and  assault 
with  a  dangerous  weapon,  that  the  jury  could 
give  evidence  of  the  court's  holding  recalcitrant 
witness  in  contempt  such  weight  as  it  deemed 
fair,  was  inappropriate  and  an  unnecessary 
accommodation  of  defense  counsel's  request  to 
have  the  court  take  judicial  notice  of  the  con- 
tempt, in  that  witness's  failure  to  testify  had  no 
probative  value.  Martin  v.  United  States,  756 
A.2d  901,  2000  D.C.  App.  LEXIS  172  (2000). 

Trial  court's  aiding  and  abetting  instruction 
correctly  and  unambiguously  stated  applicable 
law  in  prosecution  for  murder,  assault  with 
dangerous  weapon  (ADW),  conspiracy  to  dis- 
tribute cocaine,  and  carrying  pistol  without 
license,  despite  fact  that  alleged  act  of  aiding 
and  abetting  by  furnishing  murder  weapon  to 
murderer,  was  itself  a  crime.  D.C.  Code  1981, 
§§  22-502,  22-2403,  22-3202,  22-3204.  Lyons  v. 
United  States,  683  A.2d  1080,  1996  D.C.  App. 
LEXIS  306  (1996). 

Substitution  of  phrase  "deep  rooted  belief" 
for  phrase  "abiding  conviction"  in  standard  in- 
■  struction  on  reasonable  doubt  was  improper  in 
defendant's  trial  for  assault  with  dangerous 
weapon.  D.C.  Code  1981,  §  22-502.  Foreman  v. 
United  States,  633  A.2d  792,  1993  D.C.  App. 
LEXIS  282  (1993). 

Wliere  both  Government  and  defendant  op- 
posed instructions  on  lesser  included  offenses 
as  to  defendant  charged  with  burglary,  at- 
tempted robbery,  assault,  and  murder,  trial 
court's  refusal  to  so  instruct  jury  on  request  of 
codefendant  was  not  error.  D.C.  Code  1981, 
§§  22-502,  22-1801(a),  22-2401,  22-2402,  22- 
3202,  22-3204.  Adams  v.  United  States,  466 
A.2d  439,  1983  D.C.  App.  LEXIS  483  (1983). 

Instruction  that  jury  had  to  find  defendant 
guilty  of  charged  crimes  of  burglary  and  assault 
if  Government  proved  existence  of  each  ele- 
ment of  offenses  beyond  reasonable  doubt  was 
not  equivalent  to  trial  court  directing  guilty 
verdict  in  light  of  other  instructions  explaining, 
inter  alia,  presumption  of  innocence.  Govern- 
ment's duty  to  prove  each  element  of  offense 
beyond  reasonable  doubt,  meaning  of  reason- 
able doubt  and  Government's  need  to  establish 
defendant's  presence  at  time  and  place  of  of- 
fenses in  face  of  his  alibi  defense  and  thus  was 
not  plain  error.  D.C.  Code  §§  22-502,  22- 
1801(a).  Watts  v.  United  States,  362  A.2d  706, 
1976  D.C.  App.  LEXIS  343  (1976). 

Where,  during  prosecution  for  assault  with 
dangerous  weapon  and  carrying  pistol  without 
license,  defendant  testified  that  he  did  not  act 
at  all,  repudiating  his  initial  admission  to  po- 
lice that  he  shot  complainant  in  self-defense, 
evidence  of  self-defense  was  absent  and  trial 


court  properly  refused  instruction  on  that  sub- 
ject. D.C.  Code  §§  22-502,  22-3204.  Hale  v. 
U.S.,  361  A.2d  212,  1976  D.C.  App.  LEXIS  336 
(1976). 

An  instruction  under  the  aiding  and  abetting 
statute  is  not  necessary  in  order  for  the  acts  of 
one  principal  in  furtherance  of  a  crime  to  be 
imputed  to  another  principal;  hence,  fact  that 
defendant  may  have  only  held  gun  during 
armed  robbery  of  supermarket  did  not  require 
finding  that  since  he  did  not  physically  commit 
all  elements  of  the  offense  he  could  not  be  held 
legally  responsible  for  the  acts  of  the  other 
individual,  who  seized  the  cash  from  the  safe, 
unless  he  was  found  to  have  aided  and  abetted 
such  individual.  D.C.  Code  §§  22-105,  22-502, 
22-2901  to  22-3202.  Hazel  v.  United  States,  353 
A.2d  280,  1976  D.C.  App.  LEXIS  486  (1976). 

Promptly  corrected  misstatement  by  court  to 
effect  that  no  specific  intent  and  only  general 
intent  need  be  found  for  conviction  on  count 
charging  possession  of  a  prohibited  weapon  was 
not  so  confusing  as  to  prevent  fair  deliberation 
of  defendant's  innocence  by  jury  which  con- 
victed him  of  the  greater  offense  of  assault  with 
a  dangerous  weapon,  the  general  intent  crime, 
and  reached  no  verdict,  as  it  was  instructed,  on 
lesser  included  offense  of  possession  of  a  pro- 
hibited weapon.  D.C.  Code  §§  22-502,  22- 
3214(b).  Darden  v.  United  States,  342  A.2d  24, 
1975  D.C.  App.  LEXIS  417  (1975). 

Where  police  officers  testified  that  they  ar- 
rived at  apartment  in  response  to  disorderly 
conduct  complaint,  that  they  were  confronted 
by  defendant  who  was  kicking  at  the  door  and 
yelling  profanities,  that  they  placed  her  under 
arrest,  which  she  resisted  violently,  that  she 
broke  away  and  obtained  a  knife,  and  that  she 
advanced  on  the  officers,  requiring  them  to 
draw  their  guns  and  seek  reinforcements  to 
subdue  her,  and  where  defendant  testified  that 
she  had  not  threatened  any  officer  with  a  knife 
but  had  herself  been  attacked  by  the  officers, 
defendant  was  not  entitled  to  an  instruction  on 
self-defense.  D.C.  Code  §§  22-502,  22-505(a). 
Holt  V.  United  States,  340  A.2d  827,  1975  D.C. 
App.  LEXIS  413  (1975). 

—  Necessity  for  request,  instructions. 

Although,  in  prosecution  for  assault  with  a 
dangerous  weapon  and  for  carrying  a  pistol 
without  a  license,  prosecution  evidence  was 
introduced  to  the  effect  that  defendant  as- 
saulted the  complainant  in  retaliation  for  her 
telling  the  police  she  believed  he  had  been 
involved  in  a  robbery,  trial  judge  was  not  re- 
quired to,  sua  sponte,  give  a  limiting  instruc- 
tion concerning  the  evidence  connecting  defen- 
dant with  the  robbery,  particularly  since  the 
evidence  in  question  concerned  not  so  much 
acts  which  had  been  engaged  in  by  defendant, 
but  rather  the  activities  of  the  complainant, 
and  since  that  evidence  was  relevant  on  the 
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issues  of  identity  and  motive.  D.C.  Code  §§  22- 
502,  22-3204.  United  States  v.  Mizzell,  452  F.2d 
1328,  1971  U.S.  App.  LEXIS  7048  (C.A.D.C. 
1971). 

Trial  court  was  not  required  to  give  sua 
sponte  special  unanimity  instruction  with  re- 
spect to  charge  of  assault  with  dangerous 
weapon  predicated  on  striking  victim  with  hard 
object,  even  if  there  was  some  jury  confusion 
about  whether  hard  object  had  been  gun  held  to 
victim's  head;  charge  arose  from  single  inci- 
dent, prosecutor  never  argued  that  holding  gun 
to  victim's  head  was  basis  of  assault  charge, 
and  there  was  no  indication  of  jury  confusion 
during  deliberations.  D.C.  Code  1981,  §  22- 
502.  Simms  v.  United  States,  634  A.2d  442, 
1993  D.C.  App.  LEXIS  304  (1993). 

Trial  court  did  not  err  in  failing  to  sua  sponte 
instruct,  in  prosecution  for  assault  with  a  dan- 
gerous weapon  and  burglary  in  the  second 
degree,  on  lesser  included  offenses  of  simple 
assault,  carrying  a  dangerous  weapon,  and  un- 
lawful entry  D.C.  Code  §§  22-502,  22-1801(b), 
22-2201.  Jackson  v.  United  States,  377  A.2d 
1151,  1977  D.C.  App.  LEXIS  392  (1977). 

—  Province  of  jury,  instructions. 

In  prosecution  for  robbery  and  assault, 
court's  statement  in  instruction  to  jury,  that 
"one  of  the  persons  charged  here"  had  suc- 
ceeded in  getting  pocketbook  of  one  complain- 
ing witness  went  beyond  permissible  comment 
on  evidence,  where  identification  was  issue  for 
jury  D.C.  Code  1961,  §§  22-502,  22-2901.  Bat- 
tle V.  United  States,  345  F.2d  438,  1965  U.S. 
App.  LEXIS  6265  (C.A.D.C.  1965). 

In  prosecution  for  assault  with  dangerous 
weapon,  trial  court's  instruction  on  self-defense 
should  not  assume  that  the  assault  was  by  use 
of  dangerous  weapon.  D.C.  Code  1961,  §  22- 
502.  Greenfield  v.  United  States,  341  F.2d  411, 
1964  U.S.  App.  LEXIS  3558  (C.A.D.C.  1964). 

—  Self-defense,  instructions. 

In  prosecution  for  assault  with  a  dangerous 
weapon,  requested  instruction  that  if  defen- 
dant had  reasonable  grounds  to  believe  that 
complaining  witness  was  about  to  inflict  vio- 
lence on  her  and  was  coming  at  her  with  a  knife 
in  a  menacing  manner,  defendant  was  justified 
in  defending  herself  and  didn't  have  to  retreat 
was  fatally  defective  and  was  properly  refused. 
D.C.  Code  1940,  §  22-502.  Josey  v.  U.S.,  135 
F.2d  809,  1943  U.S.  App.  LEXIS  3423  (1943). 

Defendant's  attempt  to  sell  soap  instead  of 
cocaine  to  assault  victim  presented  at  least  a 
factual  issue  for  jury  as  to  whether  defendant 
invited  and  provoked  encounter  that  led  to 
shooting  of  homicide  victim  who  was  also  pres- 
ent in  room,  and  thus,  trial  court  did  not  abuse 
its  discretion  in  giving  jury  an  instruction  on 
provocation,  with  respect  to  claim  of  self-de- 
fense against  homicide  victim.  D.C.  Code  1981, 


§§  22-502,  22-2405,  22-3202.  Edwards  v. 
United  States,  721  A.2d  938,  1998  D.C.  App. 
LEXIS  223  (1998). 

Defendant  was  not  entitled  to  self-defense 
instruction  as  to  one  of  two  shooting  victims,  in 
homicide  and  assault  prosecution  arising  from 
incident  in  which  defendant  shot  victims  upon 
victims'  perceived  discovery  that  defendant  and 
friend  were  attempting  to  dupe  victims  by  sell- 
ing them  soap  rather  than  cocaine;  defendant 
used  excessive  force  when  he  fired  two  shots 
virtually  straight  down  into  victim's  body, 
while  victim's  weaponless  hands  were  visible 
and  after  defendant  shot  second  victim  in  head, 
and  defendant  did  not  do  everything  in  his 
power,  consistent  with  his  safety,  to  avoid  dan- 
ger and  avoid  necessity  of  taking  a  life.  D.C. 
Code  1981,  §§  22-502,  22-2405,  22-3202.  Ed- 
wards V.  United  States,  721  A.2d  938,  1998  D.C. 
App.  LEXIS  223  (1998). 

Trial  court  did  not  err  in  instructing  jury  to 
assess  defendant's  actions  against  second 
shooting  victim  separately  from  defendant's  ac- 
tions against  first  shooting  victim,  in  consider- 
ing defendant's  self-defense  claim  in  homicide 
and  assault  prosecution  arising  from  incident 
in  which  defendant  shot  victims  upon  victims' 
perceived  discovery  that  defendant  and  friend 
were  attempting  to  dupe  victims  by  selling 
them  soap  rather  than  cocaine;  by  time  defen- 
dant shot  second  victim,  defendant  no  longer 
could  reasonably  believe  that  defendant  faced  a 
concerted  threat  from  second  victim  and  first 
victim,  whom  defendant  had  just  killed.  D.C. 
Code  1981,  §§  22-502,  22-2405,  22-3202.  Ed- 
wards V.  United  States,  721  A.2d  938,  1998  D.C. 
App.  LEXIS  223  (1998). 

Trial  judge  could  properly  consider  compara- 
tive sizes  of  defendant  and  victim  in  evaluating 
objective  circumstances  for  purposes  of  deter- 
mining whether  to  instruct  jury  on  self-defense 
in  prosecution  for  assault  with  dangerous 
weapon.  D.C.  Code  1981,  §§  22-502,  22-3202. 
Harper  v.  United  States,  608  A.2d  152,  1992 
D.C.  App.  LEXIS  360  (1992). 

Defendant  charged  with  assaulting  police  of- 
ficer while  armed  was  not  entitled  to  self- 
defense  instructions,  where  no  lesser-included 
charge  of  simple  assault  was  before  jury  and 
defendant  did  not  claim  that  police  officers  used 
excessive  force.  D.C.  Code  1981,  §§  22-504, 
22-505,  22-3202.  Nelson  v.  United  States,  580 
A.2d  114,  1990  D.C.  App.  LEXIS  244  (1990). 

Jury  instructions  in  prosecution  for  assault 
on  police  officer  while  armed,  in  which  jury  was 
advised  three  times  that  government  had  to 
prove  beyond  reasonable  doubt  that  defendant 
knew  or  had  reason  to  know  that  men  at  whom 
he  fired  shots  were  police  officers,  adequately 
explained  law  to  jury  and  adequately  encom- 
passed defense  theory  that  defendant  thought 
his  pursuers  were  drug  dealers;  it  was  not 
necessary  that  instructions  be  modified  to  focus 
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jury's  attention  on  defendant's  claim  that  he 
had  not  heard  poHce  officers  identify  them- 
selves, that  under  circumstances  he  had  no 
reason  to  believe  his  plain  clothes  pursuers 
were  police  officers,  and  that  he  therefore  rea- 
sonably believed  they  were  drug  dealers.  D.C. 
Code  1981,  §§  22-505,  22-3202.  Nelson  v. 
United  States,  580  A.2d  114,  1990  D.C.  App. 
LEXIS  244  (1990). 

Although  sole  evidence  bearing  on  use  of 
nondeadly  force  in  prosecution  for  assault  with 
dangerous  weapon  came  from  defendant  him- 
self, it  was  error  to  deny  him  requested  instruc- 
tion which  would  explain  permissible  use  of 
nondeadly  force  to  defend  oneself  D.C.  Code 
1981,  §  22-502.  McPhaul  v.  United  States,  452 
A.2d  371,  1982  D.C.  App.  LEXIS  475  (1982). 

—  Urging  or  coercing  agreement  of  jury, 
instructions. 

After  having  given  "Winters  instruction"  to 
apparently  deadlocked  jury  in  prosecution  for 
armed  robbery,  robbery,  and  assault  with  dan- 
gerous weapon,  sending  jury  back  for  delibera- 
tion still  another  time  for  "a  short  period  after 
lunch,"  following  subsequent  report  that  jury 
was  still  "hung,"  did  not  in  effect  coerce  verdict. 
D.C.  Code  §§  22-502,  22-2901,  22-3202. 
Thompson  v.  United  States,  354  A.2d  848,  1976 
D.C.  App.  LEXIS  510  (1976). 

Joint  or  separate  trial  of  charges  or  defen- 
dants. 

In  view  of  fact  that  scene  of  armed  robbery 
and  assaults  on  January  17  was  different  from 
that  of  armed  robbery  and  assault  on  January 
11  and  assaults  on  January  16,  the  victims 
were  different,  and  only  common  factor  was 
that  in  each  case  the  offender  was  a  man 
wearing  a  fur  coat  and  fur  hat,  and  that  there 
was  no  evidence  of  a  common  scheme  or  plan 
embracing  commission  of  all  of  the  offenses,  it 
was  prejudicial  error  to  join  trial  of  charges 
relating  to  offenses  on  January  17  with  trial  on 
other  counts  alleging  offenses  on  January  11 
and  January  16,  notwithstanding  Govern- 
ment's contention  that  evidence  of  each  offense 
was  simple  and  distinct  so  that  jury  could  not 
possibly  have  been  confused.  D.C.  Code  §§  22- 
502,  22-2901,  22-3202;  Fed.Rules  Crim.Proc. 
rule  14,  18  U.S.C.  United  States  v.  Carter,  475 
F.2d  349,  1973  U.S.  App.  LEXIS  12198 
(C.A.D.C.  1973). 

Denial  of  defendant's  pretrial  motion  for  sev- 
erance, in  bank  robbery  prosecution  in  which 
defendant's  brother  was  a  codefendant,  did  not 
constitute  abuse  of  discretion,  where  there 
were  no  statements  by  defendant's  brother  re- 
ceived in  evidence  against  defendant,  and  at 
defendant's  request  jury  was  instructed  that 
fact  that  defendants  were  brothers  in  and  of 
itself  should  not  lead  them  to  conclude  that 
they  acted  in  concert  in  robbing  the  bank.  18 


U.S.C.  §  2113(a);  18  U.S.C.  §  292(c);  D.C.  Code 
§§  22-502,  22-2901,  22-3202;  Fed.Rules 
Crim.Proc.  rule  8,  18  U.S.C.  United  States  v. 
Hopkins,  464  F.2d  816,  1972  U.S.  App.  LEXIS 
8848  (C.A.D.C.  1972). 

Refusal  to  grant  a  severance  for  trial  pur- 
poses as  to  defendant  tried  for  several  crimes 
including  first-degree  murder  arising  out  of  two 
separate  robberies  was  prejudicial  to  defendant 
because  there  was  not  only  the  danger  that 
evidence  with  respect  to  two  robberies  would 
cumulate  in  jurors'  minds  and  tend  to  prove 
defendant  guilty  of  each,  but  also  because  the 
evidence  as  to  one  of  the  robberies  was  so  weak 
that  its  primary  usefulness  was  to  support 
government's  case  as  to  robbery  which  resulted 
in  the  murder.  D.C.  Code  1961,§§  22-502,  22- 
2401,  22-2403,  22-2901;  Fed.Rules  Crim.Proc. 
rules  8(a),  14,  16,  18  U.S.C.  Gregory  v.  United 
States,  369  F.2d  185,  1966  U.S.  App.  LEXIS 
5327  (C.A.D.C.  1966). 

Joint  trial  of  defendant  for  second-degree 
murder  while  armed  and  assault  with  a  deadly 
weapon  with  codefendant  charged  with  second- 
degree  murder  while  armed  did  not  cause  jury 
to  be  inflamed  against  defendant  by  evidence  of 
murder;  it  was  undisputed  that  defendant  cut 
victim  on  the  wrist  prior  to  his  being  stabbed  by 
codefendant  in  the  chest,  and  jury  acquitted 
each  of  defendants  for  murder,  convicting  de- 
fendant instead  of  assault  with  deadly  weapon 
and  codefendant  of  assault  with  intent  to  kill 
while  armed.  D.C.  Code  1981,  §§  22-501,  22- 
502,  22-2403,  22-3202,  23-311.  Jackson  v. 
United  States,  650  A.2d  659,  1994  D.C.  App. 
LEXIS  218  (1994). 

Trial  court  did  not  err  in  denjdng  defendants' 
motions  for  severance  in  trial  on  charges  of 
conspiracy  to  possess  and  distribute  cocaine, 
assault  with  dangerous  weapon,  and  attempted 
distribution  of  cocaine  where  in  neither  case 
was  evidence  against  defendant  insignificant 
when  compared  with  evidence  against  codefen- 
dants  nor  was  defendant's  defense  irreconcil- 
able with  defenses  of  codefendants.  D.C,  Code 
1981,  §§  22-502,  33-541(a)(l),  33-549.  Belton  v. 
United  States,  581  A.2d  1205,  1990  D.C.  App. 
LEXIS  220  (1990). 

Defendant's  statement  that  defendant  would 
become  embarrassed  and  confounded  by  having 
to  present  separate  defenses  to  robbery  charges 
for  two  separate  incidents  and  that  defendant 
would  testify  as  to  one  case  but  not  other,  but 
which  did  not  reveal  content  of  defendant's 
testimony,  was  not  convincing  showing  that 
defendant  had  both  important  testimony  to 
give  concerning  one  count  and  strong  need  to 
refrain  from  testifjdng  on  other  robbery  count 
and,  therefore,  did  not  establish  prejudice  to 
defendant  which  would  justify  severance  of 
prosecutions.  D.C.  Code  1981,  §§  22-501,  22- 
502,  22-2901,  22-3202,  22-3204;  Criminal  Rule 
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8(a).  Arnold  v.  United  States,  511  A.2d  399, 
1986  D.C.  App.  LEXIS  357  (1986). 

Two  robbery  incidents  prosecuted  against  de- 
fendant in  same  trial,  which  were  proved  by 
prosecution's  use  of  four  witnesses  testifying  as 
to  first  robbery  and  then  use  of  nine  witnesses 
testifying  as  to  second  robbery,  which  were 
defended  by  claim  of  misidentification  as  to 
first  robbery  and  denial  of  commission  of  any 
crime  as  to  second  robbery,  which  prosecutor 
argued  as  distinct  offenses,  which  led  trial 
court  to  instruct  jury  at  beginning  and  end  of 
trial  to  view  robberies  as  separate  and  distinct 
incidents,  involved  sufficiently  distinct  and  sep- 
arate evidence  as  to  each  robbery,  were  not 
confused  in  mind  of  jury  to  prejudice  of  defen- 
dant, and,  therefore,  did  not  need  to  be  severed. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204;  Criminal  Rule  8(a).  Arnold  v. 
United  States,  511  A.2d  399,  1986  D.C.  App. 
LEXIS  357  (1986). 

Charges  against  defendant,  including  two 
counts  of  assault  with  a  dangerous  weapon,  one 
count  of  second-degree  murder  while  armed, 
and  two  counts  of  carrying  a  pistol  without  a 
license,  were  properly  joined  based  on  the  sim- 
ilar character  of  the  offenses,  which  arose  out  of 
two  incidents,  one  occurring  at  about  5:30  p.m. 
and  the  other,  an  unrelated  incident,  at  about 
1:00  a.m.  the  following  morning,  in  that  the 
evidence  of  each  offense  tended  to  negate  the 
possibility  that  defendant  had  acted  in  self- 
defense,  as  he  asserted,  and  tended  to  establish 
rather  that  he  had  pursued  a  deliberate  course 
of  action  in  each  incident,  and  the  evidence 
regarding  the  two  incidents  was  separate  and 
distinct  so  that  it  was  not  likely  to  be  amalgam- 
ated in  the  jury's  mind  into  a  single  inculpatory 
mass.  D.C.  Code  1981,  §§  22-502,  22-2403,  22- 
3204;  Criminal  Rule  8.  Bruce  v.  United  States, 
471  A.2d  1005,  1984  D.C.  App.  LEXIS  311 
(1984). 

In  prosecutions  for  murder,  kidnapping,  etc., 
arising  out  of  the  so-called  "Hanafi"  take-overs 
of  three  buildings,  the  trial  court  did  not  abuse 
its  discretion  in  refusing  to  sever  that  count  of 
the  indictment  charging  assault  with  a  deadly 
weapon.  D.C.  Code  §§  22-105a,  22-501,  22-502, 
22-2101,  22-2401,  22-2403,  22-3202.  Khaalis  v. 
United  States,  408  A.2d  313,  1979  D.C.  App. 
LEXIS  461  (1979),  writ  of  certiorari  denied  by 
444  U.S.  1092,  100  S.  Ct.  1059,  62  L.  Ed.  2d 
781,  1980  U.S.  LEXIS  912  (1980). 

Where  assault  and  weapon  charges  against 
one  defendant  were  distinct  in  time  and  place 
from  charges  of  first-degree  murder  while 
armed,  brought  against  other  defendants,  and 
evidence  of  murder  was  overwhelmingly  major 
portion  of  five-week  trial  while  there  was  com- 
paratively meager  evidence  on  assault  and 
weapon  charges,  and  evidence  of  murder  would 
not  have  been  admissible  at  separate  trial  of 
particular  defendant  on  assault  and  weapon 


charges,  it  was  error  to  deny  severance.  D.C. 
Code  §§  22-502,  22-2401,  22-3202,  22-3204,  23- 
311(c);  D.C.  Code  SCR,  Criminal  Rule  8(b). 
Sousa  V.  United  States,  400  A.2d  1036,  1979 
D.C.  App.  LEXIS  316  (1979),  writ  of  certiorari 
denied  by  444  U.S.  981,  100  S.  Ct.  484,  62  L.  Ed. 
2d  408,  1979  U.S.  LEXIS  3979  (1979),  writ  of 
certiorari  denied  by  444  U.S.  981,  100  S.  Ct. 
485,  62  L.  Ed.  2d  408  (1979). 

Denial  of  motion  to  sever  counts  of  indict- 
ment in  proceeding  in  which  accused  was  con- 
victed of  four  rape  offenses  and  other  offenses 
was  not  abuse  of  discretion,  in  view  of  similar 
characteristics  of  such  offenses,  in  which  assail- 
ant entered  through  rear  of  apartments,  awoke 
victims,  threatened  them  with  weapon,  de- 
manded silence  and  submission  and  committed 
no  act  of  violence  if  there  was  compliance  with 
his  orders,  in  which,  in  three  of  the  cases,  he 
sought  to  prevent  victims  from  getting  good 
look  at  him  and  cut  or  threatened  to  cut  phone 
lines  and  in  which  he  cut  off  any  pants  worn  by 
victims.  D.C.  Code  §§  22-502,  22-1801(a),  22- 
2801,  22-3202,  23-311(a),  23-313;  D.C.  Code 
SCR,  Criminal  Rules  8(a),  14.  Bridges  v.  United 
States,  381  A.2d  1073,  1977  D.C.  App.  LEXIS 
304  (1977),  writ  of  certiorari  denied  by  439  U.S. 
842,  99  S.  Ct.  135,  58  L.  Ed.  2d  141,  1978  U.S. 
LEXIS  2828  (1978). 

Jurisdiction. 

Even  if  joinder  of  D.C.  Code  offense  of  rob- 
bery with  charges  of  possession  of  unregistered 
firearm,  possession  of  firearm  not  identified  by 
serial  number,  assault  with  intent  to  commit 
rape  while  armed  and  assault  with  a  dangerous 
weapon  was  proper  under  rule  pertaining  to 
joinder  of  defendants,  district  court  divested 
itself  of  jurisdiction  over  the  robbery  count 
when  it  granted  defendants'  pretrial  motion  to 
sever  the  robbery  charge  in  order  to  avoid  the 
possibly  prejudicial  atmosphere  of  a  single 
trial.  26  U.S.C.  (I.R.C.1954)s  5861(d,  i);  D.C. 
Code  §§  22-501,  22-502,  22-2901,  22-3202; 
Fed.Rules  Crim.Proc.  rules  8,  8(b),  14,  18 
U.S.C;  18  U.S.C.  §  5010(b).  United  States  v. 
Jackson,  562  F.2d  789,  1977  U.S.  App.  LEXIS 
12056  (C.A.D.C.  1977). 

Where  District  of  Columbia  superior  court 
judge  dismissed  juvenile's  petition  for  habeas 
corpus  without  prejudice  to  its  being  filed  in  the 
United  States  district  court  for  the  District  of 
Columbia,  the  respondent  was  federal  officer, 
petitioner  was  charged  with  federal  offense  as 
well  as  with  violations  of  District  of  Columbia 
law  and  petitioner  was  challenging  the  condi- 
tions of  his  confinement,  federal  court  had 
jurisdiction  to  consider  the  petition.  D.C.  Code 
§§  16-1901,  16-2301,  16-2301(3)(A),  22-502,  22- 
2901,  22-3202,  23-110(d);  18  U.S.C.  §  2114;  18 
U.S.C.  §§  2241(c)(l,  3),  2254(b,  c);  U.S.  Const, 
art.  1,  §  9,  cl.  2;  Amend  8.  Bland  v.  Rodgers,  332 
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F.  Supp.  989,  1971  U.S.  Dist.  LEXIS  12463 
(1971). 

In  view  of  defendant's  concession  that  he 
approached  complainant  in  his  car  within  dis- 
trict, rode  with  complainant  into  Maryland  and 
returned  with  him  to  district,  and  in  view  of 
fact  that  defendant  was  overheard  by  officer 
threatening  complainant  with  injury  if  he  did 
not  remain  silent  while  they  were  all  at  inter- 
section concededly  within  district  line,  trial 
court  did  not  lack  jurisdiction  of  offenses  of 
armed  robbery,  assault  with  dangerous  weapon 
and  mayhem  and  malicious  disfigurement.  D.C. 
Code  §§  ll-923(b)(l),  22-502,  22-506,  22-2901, 
22-3202;  D.C.  Code  SCR,  Criminal  Rule 
12(b)(2).  Adair  v.  United  States,  391  A.2d  288, 
1978  D.C.  App.  LEXIS  567  (1978). 

Juvenile  offenders,  generally. 

Trial  court  met  requirements  of  Youth  Reha- 
bilitation Act  by  weighing  and  rejecting  option 
of  sentencing  defendant  under  Act,  for  volun- 
tary manslaughter,  assault,  and  weapon  con- 
victions. D.C.  Code  1981,  §§  22-502,  22-2405, 
22-3202,  22-3204,  24-801  et  seq.  Edwards  v. 
United  States,  721  A.2d  938,  1998  D.C.  App. 
LEXIS  223  (1998). 

Trial  court's  finding  that  defendant,  who  was 
convicted  of  assault  with  a  dangerous  weapon 
and  assault,  who  had  a  long  record  of  offenses 
and  poor  employment  record,  who  committed 
instant  offense  while  serving  sentence  under 
Youth  Act,  and  who  was  unlikely  to  receive  any 
training  under  Youth  Act  that  he  could  not 
receive  under  adult  sentence,  would  derive  "no 
benefit"  from  sentence  under  the  Youth  Act, 
satisfied  requirements  of  statute  pertaining  to 
sentencing  under  another  applicable  statute  of 
one  otherwise  eligible  for  sentencing  under 
Youth  Act.  18  U.S.C.  §  5010(d);  D.C.  Code 
§§  22-502,  22-504.  Tuckson  v.  United  States, 
364  A.2d  138,  1976  D.C.  App.  LEXIS  373 
(1976). 

Where  juvenile,  who  had  stopped  at  road- 
block but  on  spying  an  opening  swerved  toward 
opening  and  approaching  officer,  with  officer 
leaping  to  safety  as  vehicle  brushed  his  trou- 
sers, was  charged  with,  among  other  things, 
assault  on  a  police  officer  and  assault  with  a 
dangerous  weapon,  i.e.,  the  automobile,  dis- 
missal of  count  charging  assault  on  a  police 
officer  did  not  also  require  dismissal  of  charge 
of  assault  with  a  dangerous  weapon.  D.C.  Code 
§  22-502.  In  re  J.A.H.,  315  A.2d  825,  1974  D.C. 
App.  LEXIS  377  (1974). 

Trial  judge's  statement  that  it  was  almost 
inconceivable  that  youth,  who  had  been  con- 
victed of  two  counts  of  assault  with  a  dangerous 
weapon  and  one  count  of  carrying  a  dangerous 
weapon,  could  be  handled  under  Federal  Youth 
Corrections  Act  in  view  of  his  prior  convictions 
of  armed  robbery  and  assault  with  dangerous 
weapon,  his  extensive  juvenile  record  and  fact 


that  he  had  repeatedly  absconded  from  juvenile 
correctional  facilities  constituted  a  sufficient 
affirmative  on-the-record  finding  that  youth 
would  not  benefit  from  treatment  under  the  Act 
and  trial  judge's  refusal  to  sentence  youth  un- 
der the  Act  was  within  his  discretion.  D.C.  Code 
§§  22-502,  22-3204;  18  U.S.C.  §§  5005  et  seq., 
5006(e),  5010(b,  d,  e),  5025.  Paul  v.  United 
States,  301  A.2d  226,  1973  D.C.  App.  LEXIS 
240  (1973). 

Record  sustained  conviction  of  juvenile  of 
manslaughter  and  assault  with  a  deadly 
weapon,  and  decision  of  juvenile  court  that 
juvenile  was  within  its  jurisdiction  and  should 
be  committed  to  custody  of  Department  of  Pub- 
lic Welfare  for  indeterminate  period  was 
proper.  D.C.  Code  §§  22-502,  22-2403.  In  re 
Bumphus,  254  A.2d  400,  1969  D.C.  App.  LEXIS 
267  (App.  1969). 

Lesser  included  offenses,  generally. 

An  assault  with  a  dangerous  weapon  on  the 
victim  of  an  armed  robbery  is  lesser  offense 
included  within  robbery  offense  and  does  not 
support  a  separate  conviction.  D.C.  Code  §§  22- 
502,  22-2901,  22-3202(a).  United  States  v.  Jack- 
son, 509  F2d  499,  1974  U.S.  App.  LEXIS  5687 
(C.A.D.C.  1974). 

Assaults  of  bank  tellers  with  dangerous 
weapons  were  lesser  included  offenses  of  armed 
robberies  of  tellers  and  defendants  could  not  be 
convicted  of  both  the  robberies  and  the  as- 
saults. D.C.  Code  §§  22-502,  22-2901,  22-3202. 
United  States  v.  Cooper,  504  F.2d  260,  1974 
U.S.  App.  LEXIS  6885  (C.A.D.C.  1974). 

Whether  unlawful  entry  is  lesser  included 
offense  with  respect  to  any  particular  crime 
that  is  charged  depends  not  solely  upon  com- 
parison of  statutory  requirements  for  respec- 
tive crimes  but  also  upon  analysis  of  facts  of 
offense  as  charged  in  each  indictment  and  as 
proved  at  trial.  D.C.  Code  §§  22-502,  22- 
1801(a,  b),  22-2901,  22-3101,  22-3202.  United 
States  V.  Kearney  498  F.2d  61,  1974  U.S.  App. 
LEXIS  8584  (C.A.D.C.  1974). 

Inasmuch  as  assault  with  a  dangerous 
weapon  is  included  in  armed  robbery,  and  de- 
fendant was  convicted  of  both  offenses,  judg- 
ments and  sentences  for  assault  with  a  danger- 
ous weapon  were  required  to  be  vacated. 
United  States  v.  Anderson,  490  F.2d  785,  1974 
U.S.  App.  LEXIS  10723  (C.A.D.C.  1974). 

Assault  with  a  dangerous  weapon  is  a  lesser 
included  offense  of  assault  with  intent  to  com- 
mit robbery  while  armed,  and  thus  defendant 
could  not  be  convicted  of  the  lesser  as  well  as 
the  greater  offense.  U.S.  Const.  Amend.  6;  D.C. 
Code  §§  22-501,  22-502,  22-3202.  United 
States  V.  Alston,  483  F2d  1264,  1973  U.S.  App. 
LEXIS  8807  (C.A.D.C.  1973). 

Assault  with  dangerous  weapon  is  lesser  in- 
cluded offense  of  assault  with  intent  to  rob 
while  armed.  D.C.  Code  §§  22-501,  22-502, 
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22-3202,  22-3204.  United  States  v.  Chavis,  476 
F.2d  1137,  1973  U.S.  App.  LEXIS  10719 
(C.A.D.C.  1973). 

Where  charges  of  assault  with  intent  to  com- 
mit rape  while  armed  and  charges  of  assault 
with  a  dangerous  weapon  arose  from  the  same 
act  or  transaction,  the  latter  charge,  requiring 
proof  of  two  of  the  three  elements  constituting 
former  offense,  merged  with  and  became  a 
lesser  offense  to  the  charge  of  assault  with 
intent  to  commit  rape  while  armed,  barring 
conviction  on  the  lesser  offense.  D.C.  Code 
§§  22-501,  22-502,  22-3202.  United  States  v. 
Chavis,  476  F.2d  1137,  1973  U.S.  App.  LEXIS 
10719  (C.A.D.C.  1973). 

Under  District  of  Columbia  statute  assault 
with  a  dangerous  weapon  is  a  lesser  included 
offense  of  robbery  while  armed.  D.C.  Code 
§§  22-502,  22-2901,  22-3202.  United  States  v. 
Johnson,  475  F.2d  1297,  1973  U.S.  App.  LEXIS 
11465  (C.A.D.C.  1973). 

Offense  of  assault  with  dangerous  weapon 
was  not  necessarily  included  in  indictment 
charging  robbery.  Fed. Rules  Crim.Proc.  rule 
31(c),  18  U.S.C.;  D.C.  Code  1961,  §§  22-502, 
22-2901;  U.S.  Const.  Amend.  5.  Crosby  v. 
United  States,  339  F.2d  743,  1964  U.S.  App. 
LEXIS  3783  (C.A.D.C.  1964). 

Simple  assault  is  a  lesser  included  offense  of 
assault  with  a  dangerous  weapon  (ADW);  fac- 
tual element  which  separates  ADW  from  simple 
assault  is  the  use  of  a  weapon.  Beaner  v.  United 
States,  845  A.2d  525,  2004  D.C.  App.  LEXIS  75 
(2004). 

Assault  with  dangerous  weapon  was  lesser 
included  offense  of  armed  robbery  because  all 
elements  of  assault  with  dangerous  weapon 
were  included  in  armed  robbery  and  assault 
was  committed  to  effect  robbery;  therefore,  con- 
viction for  assault  with  dangerous  weapon 
merged  into  conviction  for  armed  robbery  and 
double  jeopardy  clause  precluded  punishment 
for  both  defenses.  U.S.  Const.Amend.  5;  D.C. 
Code  1981,  §§  22-501,  22-2901,  22-3202.  Norris 
V.  United  States,  585  A.2d  1372,  1991  D.C.  App. 
LEXIS  26  (1991). 

Assault  with  dangerous  weapon  was  lesser 
included  offense  of  mayhem  while  armed,  aris- 
ing out  of  incident  in  which  defendant,  while 
fighting  with  victim  and  with  general  intent  to 
injure,  struck  victim  with  pencil,  lodging  pencil 
in  victim's  right  eye;  there  was  evidence  that 
defendant  acted  in  self-defense  and  did  not 
realize  pencil  was  in  his  hand  when  he  struck 
victim.  D.C.  Code  1981,  §§  22-502,  22-506,  22- 
3202,  22-3202(a).  Wynn  v.  United  States,  538 
A.2d  1139,  1988  D.C.  App.  LEXIS  51  (1988). 

Assault  with  dangerous  weapon  was  lesser- 
included  offense  of  robbery  while  armed  and 
two  offenses  merged  where  they  both  arose  out 
of  same  act  of  defendant.  Leftwitch  v.  United 
States,  460  A.2d  993,  1983  D.C.  App.  LEXIS 
378  (1983). 


Counts  of  assault  with  a  dangerous  weapon 
were  lesser  included  offenses  of  offenses  of 
assault  with  attempt  to  commit  robbery  and 
armed  robbery  and,  therefore,  defendant  could 
not  be  convicted  of  the  former  offenses  in  addi- 
tion to  the  latter.  D.C.  Code  §§  22-501,  22-502, 
22-3202.  Quick  v.  United  States,  316  A.2d  875, 
1974  D.C.  App.  LEXIS  386  (1974). 

Crime  of  assault  with  a  dangerous  weapon  is 
a  lesser  included  offense  within  the  crime  of 
armed  robbery  and  where  defendant  was  sen- 
tenced upon  conviction  of  both  crimes,  sentence 
on  crime  of  assault  with  a  dangerous  weapon 
was  vacated.  D.C.  Code  §§  22-502,  22-2901, 
22-3202.  Skinner  v.  United  States,  310  A.2d 
231,  1973  D.C.  App.  LEXIS  372  (1973). 

Merger  of  offenses. 

Convictions  of  assault  with  a  dangerous 
weapon  merged  with  armed  robbery  convic- 
tions connected  with  same  robbery  of  drugstore 
and  would  thus  be  set  aside.  United  States  v. 
Toy,  482  F2d  741,  1973  U.S.  App.  LEXIS  8806 
(C.A.D.C.  1973). 

Defendant's  convictions  for  assault  with  dan- 
gerous weapon  and  assaulting,  resisting,  or 
interfering  with  police  officer  with  dangerous 
weapon,  stemming  from  defendant's  actions 
against  police  officers,  did  not  merge;  action 
that  gave  rise  to  assault  with  dangerous 
weapon  charge  occurred  when  defendant 
stopped  in  front  of  unmarked  police  vehicle  and 
pointed  his  pistol  directly  at  windshield,  caus- 
ing officers  to  crouch  down  to  seek  cover,  and  at 
time  of  this  assault,  defendant  would  not  yet 
have  known  he  was  assaulting  police  officers, 
and  moments  later,  after  officers  exited  vehicle 
and  identified  themselves,  they  commanded 
that  defendant  stop  and,  as  they  gave  chase, 
the  next  assault  by  defendant  occurred,  and 
there  was  clear  separation  between  the  first 
and  second  assaults.  Scott  v.  United  States,  975 
A.2d  831,  2009  D.C.  App.  LEXIS  249  (2009). 

Offenses  of  attempted  aggravated  assault 
while  armed  (attempted  AAWA)  and  assault 
with  a  dangerous  weapon  (ADW)  merged;  ele- 
ments of  proof  that  jury  was  instructed  to 
consider  for  attempted  AAWA  and  ADW  over- 
lapped, serious  bodily  injury,  the  only  element 
distinguishing  ADW  from  AAWA,  was  not  re- 
quired to  prove  attempted  AAWA,  and  when 
resulting  serious  bodily  injury  was  eliminated 
as  element  of  proof  for  attempted  AAWA,  of- 
fense contained  no  element  that  ADW  did  not. 
Frye  v.  United  States,  926  A.2d  1085,  2005  D.C. 
App.  LEXIS  532  (2005). 

Offenses  of  attempted  aggravated  assault 
while  armed  (attempted  AAWA)  and  assault 
with  a  dangerous  weapon  (ADW)  merged;  ele- 
ments of  proof  that  jury  was  instructed  to 
consider  for  attempted  AAWA  and  ADW  over- 
lapped, serious  bodily  injury,  the  only  element 
distinguishing  ADW  from  AAWA,  was  not  re- 
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quired  to  prove  attempted  AAWA,  and  when 
resulting  serious  bodily  injury  was  eliminated 
as  element  of  proof  for  attempted  AAWA,  of- 
fense contained  no  element  that  ADW  did  not. 
Frye  v.  United  States,  926  A.2d  1085,  2005  D.C. 
App.  LEXIS  532  (2005). 

Conviction  for  assault  with  a  dangerous 
weapon  (ADW)  and  conviction  for  aggravated 
assault  did  not  merge;  "serious  bodily  injury" 
was  an  element  of  aggravated  assault  but  not 
ADW,  and  use  of  a  weapon  was  an  element  of 
ADW  but  not  aggravated  assault.  Bodrick  v. 
United  States,  892  A.2d  1116,  2006  D.C.  App. 
LEXIS  80  (2006). 

Three  of  defendant's  four  convictions  for  pos- 
session of  a  firearm  during  the  commission  of  a 
crime  of  violence  (PFDCV)  merged,  as  convic- 
tions were  based  on  single  possession  of  single 
weapon  during  violent  act.  Roy  v.  United 
States,  871  A.2d  498,  2005  D.C.  App.  LEXIS 
150  (2005),  writ  of  certiorari  denied  by  547  U.S. 
1162,  126  S.  Ct.  2346,  164  L.  Ed.  2d  839,  2006 
U.S.  LEXIS  4167,  74  U.S.L.W.  3668  (2006). 

Where  a  defendant  has  reason  to  know  that 
his  intended  target  is  not  alone  and  fires  mul- 
tiple shots  in  their  direction,  multiple  convic- 
tions for  assault  with  a  dangerous  weapon 
(ADW)  are  permitted.  Roy  v.  United  States,  871 
A.2d  498,  2005  D.C.  App.  LEXIS  150  (2005), 
writ  of  certiorari  denied  by  547  U.S.  1162,  126 
S.  Ct.  2346,  164  L.  Ed.  2d  839,  2006  U.S.  LEXIS 
4167,  74  U.S.L.W.  3668  (2006). 

Defendant's  three  convictions  for  assault 
with  a  dangerous  weapon  (ADW),  which  were 
based  on  defendant's  firing  of  multiple  shots 
into  vehicle  carrying  three  passengers,  did  not 
merge;  windows  of  car  were  not  tinted  and  all 
three  passengers  were  sitting  upright  when 
they  drove  past  defendant,  co-defendant  shot  at 
defendant  from  passenger  seat  as  car  moved  up 
street,  rendering  it  obvious  that  at  least  one 
other  person  was  in  car,  i.e.,  the  driver,  and 
offense  occurred  in  early  daylight  so  it  could  be 
inferred  that  defendant  knew  there  were  others 
in  the  car  when  he  fired  shots  at  them.  Roy  v. 
United  States,  871  A.2d  498,  2005  D.C.  App. 
LEXIS  150  (2005),  writ  of  certiorari  denied  by 
547  U.S.  1162,  126  S.  Ct.  2346,  164  L.  Ed.  2d 
839,  2006  U.S.  LEXIS  4167,  74  U.S.L.W.  3668 
(2006). 

Defendant's  convictions  for  possession  of  a 
firearm  during  a  crime  of  violence  (PFCV),  one 
of  which  was  predicated  on  a  first-degree  bur- 
glary charge  and  the  others  of  which  were 
based  on  armed  robbery  charges,  did  not  merge, 
where  the  underlying  convictions  involved  dif- 
ferent victims  and  were  not  based  on  a  single 
violent  act  in  that  defendant  could  have  turned 
around  and  left  the  house  after  the  burglary, 
but  instead  he  elected  to  proceed  with  the 
robberies.  Bailey  v.  United  States,  831  A.2d 
973,  2003  D.C.  App.  LEXIS  554  (2003),  writ  of 
certiorari  denied  by  540  U.S.  1167,  124  S.  Ct. 


1183,  157  L.  Ed.  2d  1215,  2004  U.S.  LEXIS  925, 
72  U.S.L.W.  3487  (2004). 

No  merger  occurred  between  counts  of  kid- 
napping while  armed  and  assault  with  danger- 
ous weapon  (ADW)  directed  against  different 
victims,  during  same  criminal  incident,  or  be- 
tween any  of  these  counts  and  any  other  count 
involving  crimes  directed  at  still  other  identifi- 
able victims.  D.C.  Code  1981,  §§  22-502,  22- 
2101,  22-3202.  Hanna  v.  United  States,  666 
A.2d  845,  1995  D.C.  App.  LEXIS  202  (1995). 

Two  assault  with  dangerous  weapon  (ADW) 
counts  from  same  criminal  incident  were  sepa- 
rate assaults,  not  a  collective  assault  on  two 
victims,  and  therefore  did  not  merge,  where  the 
first  count  involved  assault  on  victim  in  apart- 
ment and  second  count  involved  assault  on  a 
different  victim  in  hallway.  D.C.  Code  1981, 
§  22-502.  Hanna  v.  United  States,  666  A.2d 
845,  1995  D.C.  App.  LEXIS  202  (1995). 

First-degree  burglary  while  armed  count  did 
not  merge  with  kidnapping,  armed  robbery,  or 
assault  with  dangerous  weapon  (ADW)  counts 
from  same  criminal  incident,  since  burglary 
required  proof  of  element  that  other  crimes  did 
not,  and  kidnapping,  armed  robbery  and  as- 
sault with  dangerous  weapon  all  required  proof 
of  elements  that  burglary  did  not.  D.C.  Code 
1981,  §§  22-502,  22-1801(a),  22-2101,  22-2901, 
22-3202.  Hanna  v.  United  States,  666  A.2d  845, 
1995  D.C.  App.  LEXIS  202  (1995). 

Possession  of  firearm  during  crime  of  vio- 
lence (PFCV)  count  did  not  merge  with  any 
kidnapping  "while  armed"  count,  burglary 
while  armed  count,  armed  robbery  count,  or 
assault  with  dangerous  weapon  (ADW)  count 
from  same  criminal  incident.  D.C.  Code  1981, 
§§  22-502,  22-1801(a),  22-2101,  22-2901,  22- 
3202,  22-3204(b).  Hanna  v.  United  States,  666 
A.2d  845,  1995  D.C.  App.  LEXIS  202  (1995). 

Armed  robbery  count  did  not  merge  with 
assault  with  dangerous  weapon  counts  (ADW) 
from  same  criminal  incident,  since  armed  rob- 
bery count  concerned  different  victim  from 
identifiable  victims  of  ADW  counts.  D.C.  Code 
1981,  §§  22-502,  22-2901,  22-3202.  Hanna  v. 
United  States,  666  A.2d  845,  1995  D.C.  App. 
LEXIS  202  (1995). 

Assault  with  dangerous  weapon  (ADW) 
counts  based  on  collective  assault  of  four  vic- 
tims merged  into  single  count,  but  this  single 
count  did  not  merge  with  ADW  on  a  fifth  victim 
who  was  distinct  from  the  group;  testimony 
clearly  suggested  that  after  defendants  had 
generally  menaced  occupants  of  apartment,  one 
defendant  stuck  his  gun  in  fifth  victim's  face. 
D.C.  Code  1981,  §  22-502.  Hanna  v.  United 
States,  666  A.2d  845,  1995  D.C.  App.  LEXIS 
202  (1995). 

Assault  with  dangerous  weapon  (ADW) 
counts  did  not  merge  with  carrying  pistol  with- 
out license  (CPWL)  count  from  same  criminal 
incident,  as  ADW  required  proof  of  attempt  to 
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injure  while  CPWL  did  not,  and  CPWL  re- 
quired proof  of  carrying  pistol,  which  ADW  did 
not.  D.C.  Code  1981,  §§  22-502,  22-3204(a). 
Hanna  v.  United  States,  666  A.2d  845,  1995 
D.C.  App.  LEXIS  202  (1995). 

Assault  with  dangerous  weapon  (ADW) 
counts  did  not  merge  with  possession  of  prohib- 
ited weapon  (PPW)  count  from  same  criminal 
incident.  D.C.  Code  1981,§§  22-502,  22- 
3214(a).  Hanna  v.  United  States,  666  A.2d  845, 
1995  D.C.  App.  LEXIS  202  (1995). 

First-degree  burglary  while  armed  count  did 
not  merge  with  armed  robbery  count  or  with 
assault  with  dangerous  weapon  (ADW)  count, 
since  each  required  proof  of  element  the  other 
did  not.  D.C.  Code  1981,  §§  22-502,  22-1801(a), 
22-2901,  22-3202.  Hanna  v.  United  States,  666 
A.2d  845,  1995  D.C.  App.  LEXIS  202  (1995). 

Offenses  of  attempted  armed  robbery  and 
assault  with  dangerous  weapon  merged;  both 
were  committed  against  same  victim  and 
achieved  by  same  action  of  placing  gun  against 
victim's  stomach  and  demanding  his  money. 
D.C.  Code  1981,  §§  22-502,  22-2901.  Morris  v. 
United  States,  622  A.2d  1116,  1993  D.C.  App. 
LEXIS  79  (1993),  writ  of  certiorari  denied  by 
510  U.S.  899,  114  S.  Ct.  270,  126  L.  Ed.  2d  221, 
1993  U.S.  LEXIS  6183,  62  U.S.L.W.  3252 
(1993). 

Once  defendant's  conviction  for  assault  with 
dangerous  weapon  merged  with  conviction  for 
attempted  armed  robbery,  his  related  convic- 
tions for  possession  of  firearm  during  crime  of 
violence  or  dangerous  offense  also  merged,  as 
they  concerned  violations  of  same  statute  by 
same  actions  of  placing  gun  against  victim's 
stomach  and  demanding  his  money,  and  there 
was  no  indication  of  legislative  intent  to  allow 
multiple  sentences  in  such  circumstances.  D.C. 
Code  1981,  §§  22-502,  22-2901,  22-3204(b). 
Morris  v.  United  States,  622  A.2d  1116,  1993 
D.C.  App.  LEXIS  79  (1993),  writ  of  certiorari 
denied  by  510  U.S.  899,  114  S.  Ct.  270,  126  L. 
Ed.  2d  221,  1993  U.S.  LEXIS  6183,  62  U.S.L.W 
3252  (1993). 

Conviction  for  kidnapping  did  not  merge  with 
convictions  for  assault  with  intent  to  rape  while 
armed,  mayhem  while  armed,  and  assault  with 
a  deadly  weapon;  assault-related  convictions 
required  proof  that  defendant  was  armed,  and 
kidnapping  conviction  required  proof  of  aspor- 
tation or  confinement.  D.C.  Code  1981,  §§  22- 
501,  22-506,  22-2101,  22-3202.  Whitaker  v. 
United  States,  616  A.2d  843,  1992  D.C.  App. 
LEXIS  287  (1992). 

Offenses  of  assault  with  dangerous  weapon 
and  possession  of  firearm  during  commission  of 
crime  of  violence  did  not  merge  because  each 
required  proof  of  element  that  the  other  did  not, 
and  each  addressed  distinct  societal  interest. 
D.C.  Code  1981,  §§  22-502,  22-3204(b).  Free- 
man V.  United  States,  600  A.2d  1070,  1991  D.C. 
App.  LEXIS  334  (1991). 


As  long  as  assault  was  committed  for  pur- 
poses of  effecting  robbery,  conviction  for  assault 
with  dangerous  weapon  merges  into  conviction 
for  armed  robbery  and  absent  intent  to  kill, 
degree  of  assault  is  irrelevant.  D.C.  Code  1981, 
§§  22-501,  22-2901,  22-3202.  Norris  v  United 
States,  585  A.2d  1372,  1991  D.C.  App.  LEXIS 
26  (1991). 

Any  two  assault  convictions  arising  from  the 
firing  of  a  single  shot  in  the  direction  of  two  or 
more  persons  would  merge.  Horton  v.  United 
States,  541  A.2d  604,  1988  D.C.  App.  LEXIS  65 
(1988). 

Two  offenses  merge  when  the  lesser  offense 
consists  entirely  of  some  but  not  all  of  the 
elements  of  the  greater  offense;  however,  the 
doctrine  of  merger  does  not  apply  where  the 
offenses  arise  out  of  separate  acts  or  transac- 
tions, and  where  offenses  are  separate,  trial 
court's  decision  to  prescribe  concurrent  sen- 
tences may  not  be  reviewed.  Logan  v.  United 
States,  460  A.2d  34,  1983  D.C.  App.  LEXIS  354 
(1983). 

Evidence  in  prosecution  for  assault  with  in- 
tent to  commit  mayhem,  assault  with  a  danger- 
ous weapon  and  malicious  destruction  of  prop- 
erty sustained  finding  that  defendant  twice 
assaulted  victim  at  different  times  and  in  dif- 
ferent places,  once  with  intent  to  commit  may- 
hem and  once  with  a  dangerous  weapon,  and 
therefore,  the  two  offenses  did  not  merge,  and 
trial  court's  imposition  of  concurrent  sentences 
for  the  two  offenses  could  not  be  reviewed. 
Logan  V.  United  States,  460  A.2d  34,  1983  D.C. 
App.  LEXIS  354  (1983). 

Convictions  for  assault  with  a  dangerous 
weapon  were  not  subject  to  being  reversed  on 
ground  that  they  merged  with  convictions  for 
malicious  disfigurement  while  armed  where  it 
was  clear  that  the  jury  found  defendants  guilty 
of  assault  with  a  dangerous  weapon  as  a  lesser 
included  offense  of  either  the  assault  with  in- 
tent to  kill  while  armed  count  or  the  assault 
with  intent  to  commit  robbery  while  armed 
count  and  that,  by  specific  request,  the  lesser 
included  offense  charge  was  limited  to  either  of 
those  counts.  D.C.  Code  1973,  §§  22-401,  22- 
501,  22-502,  22-506,  22-3202,  22-3502.  Perkins 
V.  United  States,  446  A.2d  19,  1982  D.C.  App. 
LEXIS  363  (1982). 

In  prosecution  for  murder,  kidnapping,  and 
assault  arising  out  of  the  "Hanafi"  take-overs  of 
three  buildings,  the  kidnapping  convictions  of 
defendants  did  not  merge  with  the  other  of- 
fenses. D.C.  Code  §§  22-105a,  22-501,  22-502, 
22-2101,  22-2401,  22-2403,  22-3202.  Khaalis  v. 
United  States,  408  A.2d  313,  1979  D.C.  App. 
LEXIS  461  (1979),  writ  of  certiorari  denied  by 
444  U.S.  1092,  100  S.  Ct.  1059,  62  L.  Ed.  2d 
781,  1980  U.S.  LEXIS  912  (1980). 

Convictions  for  first-degree  burglary,  robbery 
and  assault  with  a  dangerous  weapon  merged 
with  more  serious  offenses,  i.e.,  burglary  in  first 
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degree  while  armed  and  armed  robbery,  and 
case  was  accordingly  remanded  with  instruc- 
tions to  vacate  convictions  and  related  sen- 
tences for  the  first-mentioned  convictions.  D.C. 
Code  §§  22-502,  22-1801,  22-2901,  22-3202,  22- 
3204.  Evans  v  United  States,  392  A.2d  1015, 
1978  D.C.  App.  LEXIS  327  (1978). 

Assault  with  a  dangerous  weapon  committed 
by  one  defendant  who,  while  armed  with  shot- 
gun, threatened  and  warned  robbery  victims  to 
return  to  apartment  building  when  victims 
attempted  to  follow  robbers,  was  separate  and 
distinct  from  assault  with  intent  to  commit 
robbery  while  armed  committed  immediately 
previous  to  warning  not  to  follow  by  defendant 
and  other  robbers  in  hallway  of  apartment 
building,  and  thus  former  offense  did  not  merge 
into  latter.  D.C.  Code  §§  22-501,  22-502,  22- 
3202.  Heiligh  v  United  States,  379  A.2d  689, 
1977  D.C.  App.  LEXIS  252  (1977). 

Although  defendant's  robbery  and  assault 
with  a  dangerous  weapon  convictions  had  to  be 
vacated,  defendant's  conviction  of  possession  of 
prohibited  weapon,  which  required  proof  of 
specific  intent  to  use  weapon  unlawfully 
against  another,  an  element  not  present  in 
armed  robbery,  robbery,  or  assault  with  a  dan- 
gerous weapon,  did  not  merge  into  his  armed 
robbery  conviction.  D.C.  Code§§  22-502,  22- 
2901,  22-3202,  22-3214(b).  Woody  v  United 
States,  369  A.2d  592,  1977  D.C.  App.  LEXIS 
420  (1977). 

Convictions  of  both  assault  with  dangerous 
weapon  and  simple  assault  were  sustained 
where  there  were  two  separate  assaults,  each 
proved  by  different  evidence,  despite  contention 
that  conviction  of  simple  assault  should  be 
vacated  because  it  merged  into  conviction  of 
assault  with  a  dangerous  weapon.  D.C.  Code 
§§  22-502,  22-504.  Tuckson  v.  United  States, 
364  A.2d  138,  1976  D.C.  App.  LEXIS  373 
(1976). 

Conviction  of  assault  with  dangerous  weapon 
upon  one  individual  merged  into  greater  of- 
fense of  armed  robbery  against  such  individual 
and  would  be  vacated.  Bell  v.  United  States, 
332  A.2d  351,  1975  D.C.  App.  LEXIS  318 
(1975). 

Where  assault  with  dangerous  weapon  of- 
fense was  submitted  to  jury  on  specific  instruc- 
tion that  it  could  convict  on  assault  with  dan- 
gerous weapon  charge  only  if  it  found  that 
separate  and  apart  from  pointing  the  gun  at 
complaining  witness,  the  complaining  witness 
was  beaten  with  the  gun,  and  jury  returned 
verdict  of  guilty,  assault  with  dangerous 
weapon  was  not  a  lesser  included  offense 
within  the  armed  robbery,  offenses  did  not 
merge,  and  punishment  for  both  did  not  consti- 
tute cumulative  punishment.  D.C.  Code  §§  22- 
502,  22-2901,  22-3203.  Dixon  v  United  States, 
320  A.2d  318,  1974  D.C.  App.  LEXIS  215 
(1974). 


Since  evidence  showed  that  offenses  arose 
out  of  separate  acts  no  need  existed  to  consider 
whether  offense  of  inducing  a  female  to  engage 
in  prostitution  was  a  lesser  included  offense  of 
compelling  female  to  reside  with  defendant  for 
purposes  of  prostitution,  or  whether  assault 
with  a  dangerous  weapon  was  a  lesser  included 
charge  of  malicious  disfigurement.  D.C.  Code 
§§  22-502,  22-506,  22-2705,  22-2706.  Dixon  v 
United  States,  320  A.2d  318,  1974  D.C.  App. 
LEXIS  215  (1974). 

A  count  charging  assault  with  a  dangerous 
weapon  is  merged  with  a  count  charging  armed 
robbery  D.C.  Code  §§  22-502,  22-2901,  22- 
3202.  Smith  v  United  States,  312  A.2d  781, 
1973  D.C.  App.  LEXIS  406  (1973). 

Conviction  for  assault  with  a  dangerous 
weapon  did  not  merge  into  convictions  for  as- 
sault with  intent  to  kidnap  while  armed.  When 
the  plan  to  kidnap  the  victim  went  sour,  and 
the  victim  broke  free  and  ran,  the  offense  of 
assault  on  the  victim  with  intent  to  kidnap 
while  armed  had  ended  and  the  subsequent 
shooting  of  the  victim  invaded  a  separate  inter- 
est, and  thus  constituted  a  separate  offense. 
United  States  v  Rodriguez,  115  WLR  2729 
(Super.  Ct.  1987). 

Nature  and  elements  of  offenses. 

—  Ability  to  execute  intent,  nature  and 

elements  of  offenses. 

Under  expanded  concept  of  common-law 
criminal  assault,  focus  is  not  on  defendant's 
actual  ability  or  specific  intent  to  inflict  threat- 
ened harm,  but,  rather,  focus  is  on  defendant's 
apparent  ability  to  accomplish  threatened  in- 
jury. D.C.  Code  1973,  §§  22-502,  22-504.  Wil- 
liamson V  United  States,  445  A.2d  975,  1982 
D.C.  App.  LEXIS  354  (1982). 

Present  ability  of  weapon  to  inflict  great 
bodily  injury  is  not  required  to  prove  an  assault 
with  a  dangerous  weapon;  only  apparent  ability 
through  the  eyes  of  the  victim  is  required.  D.C. 
Code  §  22-502.  Harris  v  United  States,  333 
A.2d  397,  1975  D.C.  App.  LEXIS  332  (1975). 

—  Dangerous  or  deadly  weapon,  nature 

and  elements  of  offenses. 

Throwing  of  sulphuric  acid  in  person's  face 
constitutes  assault  with  dangerous  weapon, 
within  statute.  D.C.  Code  1961,  §  22-502. 
Bishop  v.  United  States,  349  F.2d  220,  1965 
U.S.  App.  LEXIS  5028  (C.A.D.C.  1965),  US 
Supreme  Court  certiorari  denied  by  393  U.S. 
870,  89  S.  Ct.  158,  21  L.  Ed.  2d  139,  1968  U.S. 
LEXIS  868  (1968). 

A  pistol  used  as  a  club  is  a  dangerous 
weapon,  and  fact  that  defendant's  attempt  to 
pistol  whip  complaining  witness  did  not  result 
in  physical  injury  did  not  make  the  action  any 
less  an  assault  with  a  dangerous  weapon. 
McGill  V.  U.S.,  270  F.2d  329,  1959  U.S.  App. 
LEXIS  3402  (C.A.D.C.  1959). 
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Shoes  on  feet  were  such  a  "dangerous 
weapon"  when  used  to  inflict  serious  injuries  by 
kicking  as  to  warrant  conviction  for  assault 
with  dangerous  weapon.  Medhn  v.  U.S.,  207 
F.2d  33,  1953  U.S.  App.  LEXIS  2823  (C.A.D.C. 
1953). 

A  "dangerous  weapon"  within  statute  provid- 
ing for  punishment  for  assault  with  a  danger- 
ous weapon  is  one  likely  to  produce  death  or 
great  bodily  injury,  but  the  weapon  need  not 
meet  both  alternatives,  and  hence  an  assault 
with  a  "dangerous  weapon"  need  not  be  an 
assault  with  a  deadly  weapon.  D.C.  Code  1929, 
T.  6,  §  27.  Tatum  v.  U.S.,  110  F.2d  555,  1940 
U.S.  App.  LEXIS  4594  (1940). 

An  instrument  capable  of  producing  death  or 
serious  bodily  injury  by  its  manner  of  use 
qualifies  as  a  dangerous  weapon  whether  it  is 
used  to  effect  an  attack  or  is  handled  with 
reckless  disregard  for  the  safety  of  others.  Frye 
V.  United  States,  926  A.2d  1085,  2005  D.C.  App. 
LEXIS  532  (2005). 

In  determining  whether  object  used  during 
assault  was  a  "dangerous  weapon"  court  may 
look  to  use  to  which  object  was  put  during 
assault,  and  injury  inflicted  is  another  impor- 
tant, and  often  decisive,  factor  in  establishing 
dangerousness.  D.C.  Code  1981,  §  22-3202^:3). 
Arthur  v.  United  States,  602  A.2d  174,  1992 
D.C.  App.  LEXIS  13  (1992). 

Stationary  bathroom  fixtures  were  not  "dan- 
gerous weapons"  with  which  defendant  could  be 
armed  within  meaning  of  mayhem  while  armed 
and  malicious  disfigurement  while  armed  stat- 
utes; attached  sink,  toilet,  and  bathtub  against 
which  defendant  alleged  hurled  his  wife  were 
preexisting  part  of  suri'oundings  in  which  de- 
fendant found  himself  while  perpetrating  as- 
sault and  not  something  which  defendant  could 
possess  or  with  which  he  could  arm  himself. 
D.C.  Code  1981,  §§  22-502,  22-506,  22-3202. 
Edwards  v.  United  States,  583  A.2d  661,  1990 
D.C.  App.  LEXIS  298  (1990). 

Pencil  is  capable  of  causing  bodily  harm  and 
thus  may  in  some  circumstances  be  "dangerous 
weapon."  D.C.  Code  1981,  §§  22-502,  22-506, 
22-3202,  22-3202(a).  Wynn  v.  United  States, 
538  A.2d  1139, 1988  D.C.  App.  LEXIS  51  (1988). 

In  determining  whether  weapon  is  dangerous 
weapon,  best  evidence  of  dangerous  character 
is  injury  actually  inflicted  by  weapon.  D.C. 
Code  1981,  §§  22-502,  22-506,  22-3202,  22- 
3202(a).  Wynn  v.  United  States,  538  A.2d  1139, 
1988  D.C.  App.  LEXIS  51  (1988). 

A  "deadly  or  dangerous  weapon"  is  an  object 
which  is  likely  to  produce  death  or  great  bodily 
injury  by  use  made  of  it.  Powell  v.  United 
States,  485  A.2d  596,  1984  D.C.  App.  LEXIS 
565  (1984),  writ  of  certiorari  denied  by  474  U.S. 
981,  106  S.  Ct.  420,  88  L.  Ed.  2d  339,  1985  U.S. 
LEXIS  4406,  54  U.S.L.W.  3328  (1985). 

An  instrument  capable  of  producing  death  or 
serious  bodily  injury  by  its  manner  of  use 


qualifies  as  a  dangerous  weapon  whether  it  is 
used  to  effect  an  attack  or  is  handled  with 
reckless  disregard  for  the  safety  of  others.  Pow- 
ell V.  United  States,  485  A.2d  596,  1984  D.C. 
App.  LEXIS  565  (1984),  writ  of  certiorari  de- 
nied by  474  U.S.  981,  106  S.  Ct.  420,  88  L.  Ed. 
2d  339,  1985  U.S.  LEXIS  4406,  54  U.S.L.W. 
3328  (1985). 

Court  would  not  draw  a  distinction  between 
weapons  that  are  dangerous  "per  se"  and  other 
dangerous  weapons.  Williamson  v.  United 
States,  445  A.2d  975,  1982  D.C.  App.  LEXIS 
354  (1982). 

Some  weapons,  under  appropriate  circum- 
stances, are  so  clearly  dangerous  that  it  is 
prudent  for  court  to  declare  them  to  be  such,  as 
a  matter  of  law;  included  in  this  class  are  rifles, 
pistols,  swords  and  daggers,  when  used  as  they 
were  designed  to  be  used  and  within  striking 
distance  of  victim.  Williamson  v.  United  States, 
445  A.2d  975,  1982  D.C.  App.  LEXIS  354 
(1982). 

In  determining  whether  weapon  is  a  "danger- 
ous weapon"  under  aggravated  assault  statute, 
trier  of  fact  must  consider  whether  object  or 
material  is  known  to  be  "likely  to  produce  death 
or  great  bodily  injury"  in  manner  in  which  it  is 
used,  intended  to  be  used,  or  threatened  to  be 
used.  D.C.  Code  1973,  §§  22-502,  22-504.  Wil- 
hamson  v.  United  States,  445  A.2d  975,  1982 
D.C.  App.  LEXIS  354  (1982). 

Gist  of  assault  with  dangerous  weapon  is  in 
character  of  weapon  with  which  assault  is 
made.  D.C.  Code  1973,  §§  22-502,  22-504.  Wil- 
Kamson  v.  United  States,  445  A.2d  975,  1982 
D.C.  App.  LEXIS  354  (1982). 

An  imitation  or  blank  pistol  used  in  an  as- 
sault by  pointing  it  at  another  is  a  "dangerous 
weapon"  in  that  it  is  likely  to  produce  great 
bodily  harm.  D.C.  Code  §  22-502.  Harris  v. 
United  States,  333  A.2d  397,  1975  D.C.  App. 
LEXIS  332  (1975). 

Blank  or  gas  cartridge-type  pistol  was  a  dan- 
gerous weapon  when  used  in  an  assault  by 
pointing  it  at  another.  D.C.  Code  §  22-502. 
Harris  v.  United  States,  333  A.2d  397,  1975 
D.C.  App.  LEXIS  332  (1975). 

—  In  generaL 

Essential  elements  of  assault  with  a  danger- 
ous weapon  (ADW)  are:  (1)  an  attempt,  with 
force  or  violence,  to  injure  another  person,  or  a 
menacing  threat,  which  may  or  may  not  be 
accompanied  by  a  speciflc  intent  to  injure;  (2) 
the  apparent  present  ability  to  injure  the  vic- 
tim; (3)  a  general  intent  to  commit  the  act  or 
acts  which  constitute  the  assault;  and  (4)  the 
use  of  a  dangerous  weapon  in  committing  the 
assault.  Frye  v.  United  States,  926  A.2d  1085, 
2005  D.C.  App.  LEXIS  532  (2005). 

Where  defendant  picked  up  fully  loaded  and 
operable  gun  from  front  car  seat  and  pointed 
gun  at  first  police  officer,  second  officer  in- 
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formed  first  officer  that  defendant  had  a  gun 
pointed  in  his  direction  and  first  officer  grabbed 
defendant,  pulled  him  from  automobile,  and 
caused  him  to  drop  the  gun,  first  officer  had 
well-grounded  apprehension  of  personal  injury 
which  was  accompanied  by  apparent  attempt  to 
commit  violent  personal  injury  which  was  only 
prevented  by  the  acts  of  the  officer  himself  and 
offense  of  "assault  with  a  dangerous  weapon" 
was  made  out.  D.C.  Code  §  22-502.  United 
States  V.  James,  452  F.2d  1375,  1971  U.S.  App. 
LEXIS  7018  (C.A.D.C.  1971). 

Essential  elements  of  assault  with  a  danger- 
ous weapon  (ADW)  are:  (1)  an  attempt,  with 
force  or  violence,  to  injure  another  person,  or  a 
menacing  threat,  which  may  or  may  not  be 
accompanied  by  a  specific  intent  to  injure;  (2) 
the  apparent  present  ability  to  injure  the  vic- 
tim; (3)  a  general  intent  to  commit  the  act  or 
acts  which  constitute  the  assault;  and  (4)  the 
use  of  a  dangerous  weapon  in  committing  the 
assault.  Frye  v.  United  States,  926  A.2d  1085, 
2005  D.C.  App.  LEXIS  532  (2005). 

Elements  of  "attempted-battery"  assault  with 
dangerous  weapon  are  attempt  or  effort,  with 
force  or  violence,  to  do  injury  to  person  of 
another,  apparent  present  ability  to  carry  out 
such  attempt  or  effort,  general  intent  to  engage 
in  attempt  or  effort  and  dangerous  weapon 
used  in  perpetration  thereof.  D.C.  Code  1981, 
§  22-502.  Wynn  v.  United  States,  538  A.2d 
1139,  1988  D.C.  App.  LEXIS  51  (1988). 

Offenses  of  assault  with  intent  to  kill  and 
malicious  disfigurement  are  governed  by  sepa- 
rate statutes  and  each  statutory  provision  re- 
quires proof  of  element  which  other  does  not. 
D.C.  Code  1981,  §§  22-501,  22-506,  22-3202. 
Wilson  V.  United  States,  528  A.2d  876,  1987 
D.C.  App.  LEXIS  392  (1987). 

Fact  that  defendant  knew  or  should  have 
known  that  complainants  were  police  officers 
was  an  element  of  offense  of  assault  on  a  police 
officer  with  a  dangerous  weapon.  D.C.  Code 
§  22-505.  Fletcher  v.  United  States,  335  A.2d 
248,  1975  D.C.  App.  LEXIS  357  (1975). 

—  Mayhem,  nature  and  elements  of  of- 
fenses. 

While  common-law  mayhem  was  tradition- 
ally viewed  as  a  crime  against  the  King  and 
was  therefore  limited  to  injuries  which  de- 
prived a  fighting  man  of  use  of  one  of  his  limbs 
or  some  part  of  his  body  which  affected  his 
ability  or  willingness  to  engage  in  combat, 
modern  view  of  mayhem  relates  more  to  pres- 
ervation of  the  normal  functioning  of  the  hu- 
man body  and  proscription  against  malicious 
disfigurement  focuses  upon  willful  permanent 
disfigurement  rather  than  disablement.  D.C. 
Code  1981,  §  22-506.  Smith  v.  United  States, 


466  A.2d  429,  1983  D.C.  App.  LEXIS  482 
(1983). 

—  Motive  and  intent,  nature  and  elements 
of  offenses. 

Statute  providing  that  every  person  con- 
victed of  an  assault  with  a  dangerous  weapon 
shall  be  sentenced  to  imprisonment  for  not 
more  than  ten  years  should  not  be  construed  to 
require  that  the  weapon  be  used  with  a  con- 
scious purpose  to  inflict  injury.  D.C.  Code  1961, 
§  22-502.  Parker  v.  United  States,  359  F.2d 
1009,  1966  U.S.  App.  LEXIS  6529  (C.A.D.C. 
1966). 

Fact  that  statute  relating  to  assault  with  a 
dangerous  weapon  is  grouped  with  other  crimes 
which  all  require  particular  intent  does  not 
mean  that  assault  with  a  dangerous  weapon, 
unlike  simple  assault,  should  be  viewed  as 
requiring  a  similar  intent  where  the  statute 
was  silent  as  to  any  requirement  of  intent, 
although  in  all  other  offenses  to  which  refer- 
ence was  made  the  requirement  was  explicit. 
D.C.  Code  1961,  §§  22-501  to  22-504.  Parker  v. 
United  States,  359  F.2d  1009,  1966  U.S.  App. 
LEXIS  6529  (C.A.D.C.  1966). 

There  is  no  statutory  requirement  for  either 
robbery  or  assault  with  a  dangerous  weapon, 
that  there  be  a  specific  intent  to  commit  the 
other.  D.C.  Code  1961,  §§  22-501,  22-502,  22- 
1801,  22-2901,  22-3102,  22-3202.  United  States 
V.  Suggs,  269  F.  Supp.  732,  1967  U.S.  Dist. 
LEXIS  8793  (D.D.C1967). 

Assault  with  a  dangerous  weapon  is  a  gen- 
eral intent  crime.  Williams  v.  United  States, 
881  A.2d  557,  2005  D.C.  App.  LEXIS  453 
(2005),  writ  of  certiorari  denied  by  546  U.S. 
1112,  126  S.  Ct.  1132,  163  L.  Ed.  2d  892,  2006 
U.S.  LEXIS  700  (2006). 

Defendant  could  be  convicted  of  assault  on 
police  officer  with  dangerous  weapon  based  on 
theory  of  intent  to  frighten,  even  if  officer  was 
not  aware  that  defendant  was  reaching  for  his 
pistol  and  bringing  it  up,  where  evidence  that 
defendant  did  reach  for  pistol  was  reliable  and 
it  was  reasonable  for  a  juror  to  find  that  defen- 
dant had  necessary  intent  either  to  injure  or 
create  apprehension  of  fear  in  officer;  it  was  not 
necessary  that  officer  actually  experience  ap- 
prehension or  fear.  Parks  v.  United  States,  627 
A.2d  1,  1993  D.C.  App.  LEXIS  135  (1993). 

Person  may  be  convicted  of  assault  with 
intent  to  kill  even  though  state  of  mind  at  time 
of  the  crime  was  not  sufficient  to  constitute 
murder;  person  who  commits  an  assault  with 
specific  intent  to  kill  but  who  acts  with  ade- 
quate provocation,  justification  or  excuse  may 
be  charged  and  convicted  despite  the  fact  that, 
had  the  victim  of  the  assault  died,  charge  of 
manslaughter  not  murder  would  have  been 
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appropriate.  D.C.  Code  1981,  §§  22-501,  22- 
2405.  Logan  v.  United  States,  483  A.2d  664, 
1984  D.C.  App.  LEXIS  531  (1984). 

Assault  is  general  intent  crime,  and  atten- 
tion is  focused  upon  menacing  conduct  of  ac- 
cused and  his  purposeful  design  either  to  en- 
gender fear  in,  or  do  violence  to,  his  victim.  D.C. 
Code  §  22-502.  Sousa  v.  United  States,  400 
A.2d  1036,  1979  D.C.  App.  LEXIS  316  (1979), 
writ  of  certiorari  denied  by  444  U.S.  981,  100  S. 
Ct.  484,  62  L.  Ed.  2d  408,  1979  U.S.  LEXIS 
3979  (1979),  writ  of  certiorari  denied  by  444 
U.S.  981,  100  S.  Ct.  485,  62  L.  Ed.  2d  408 
(1979). 

Intent  to  use  unlawfully  is  a  required  ele- 
ment in  both  the  offense  of  assault  with  a 
dangerous  weapon  and  the  offense  of  posses- 
sion of  a  dangerous  weapon  with  intent  to  use 
unlawfully  against  another.  D.C.  Code  §§  22- 
502,  22-32 14(b).  United  States  v.  Brooks,  330 
A.2d  245,  1974  D.C.  App.  LEXIS  335  (1974). 

Pleas. 

In  prosecution  for  assault  with  a  dangerous 
weapon,  court's  comments  to  defendant  encour- 
aging him  to  plead  guilty  to  charge  of  assault 
with  a  dangerous  weapon  went  beyond  permis- 
sible range  and  thus  defendant's  motion  to 
withdraw  his  plea  of  guilty  should  have  been 
granted  and  failure  to  do  so  constituted  revers- 
ible error.  D.C.  Code  SCR,  Criminal  Rule  11; 
D.C.  Code  §  22-502.  Byrd  v.  United  States,  377 
A.2d  400,  1977  D.C.  App.  LEXIS  371  (1977). 

Where  defendant,  indicted  for  sodomy,  as- 
sault with  dangerous  weapon  and  mayhem, 
neither  raised  defense  of  insanity  prior  to  re- 
turn of  jury  verdict  of  guilty  nor  brought  to 
court's  attention  prior  imprisonment  for  sex- 
related  crime  or  attempted  suicide  while  in 
prison  and  confinement  there  for  psychiatric 
treatment,  defendant  had  not  been  improperly 
deprived  of  defense  of  insanity  during  trial. 
D.C.  Code  §§  22-502,  22-506,  24-301,  24-301(j). 
Hughes  V.  United  States,  308  A.2d  238,  1973 
D.C.  App.  LEXIS  331  (1973). 

Post-conviction  bail. 

Federal  Bail  Reform  Act,  rather  than  District 
of  Columbia  Code  bail  provisions,  is  applicable 
where  a  defendant,  convicted  in  federal  court  of 
a  District  of  Columbia  Code  offense,  presents  a 
motion  for  release  pending  appeal  in  federal 
courts  of  District  of  Columbia.  18  U.S.C. 
§§  3146,  3148,  3772;  D.C.  Code  §§  22-502,  22- 
2901,  22-3202,  23-1325,  23-1325(c);  Fed.Rules 
App.Proc.  rules  9,  9(c),  18  U.S.C;  Fed.Rules 
Crim.Proc.  rules  46,  46(c),  18  U.S.C.  United 
States  v.  Brown,  483  F.2d  1314,  1973  U.S.  App. 
LEXIS  8492  (C.A.D.C.  1973). 

Appellant,  convicted  of  robbery  and  assault 
with  a  deadly  weapon,  whose  appeal  presented 
a  substantial  claim  that  he  was  wrongfully 
identified,  would  be  released  on  personal  recog- 


nizance on  certain  enumerated  conditions 
which  were  so  structured  as  to  allow  for  a 
maximum  amount  of  supervision  over  appel- 
lant while  still  allowing  for  his  freedom  from 
incarceration.  D.C.  Code  §§  22-502,  22-2901; 
18  U.S.C.  §§  3146,  3148,  3150.  Banks  v.  United 
States,  414  F.2d  1150,  1969  U.S.  App.  LEXIS 
12256  (C.A.D.C.  1969). 

Presumptions  and  burden  of  proof. 

To  support  conviction  for  assault  with  a  dan- 
gerous weapon,  government  must  prove  beyond 
a  reasonable  doubt  that  defendant  made  an 
attempt,  with  force  or  violence,  to  injure  an- 
other person,  or  a  menacing  threat,  which  may 
or  may  not  be  accompanied  by  a  specific  intent 
to  injure,  but  no  actual  injury  to  the  victim  is 
necessary,  that  defendant  had  the  apparent 
present  ability  to  injure  the  victim,  that  defen- 
dant had  a  general  intent  to  commit  act  or  acts 
which  constitute  the  assault,  and  that  a  dan- 
gerous weapon  was  used  in  committing  the 
assault.  McCoy  v.  United  States,  781  A.2d  765, 
2001  D.C.  App.  LEXIS  211  (2001). 

Government  was  not  required  to  prove  that 
no  one  else  had  opportunity  to  commit  the 
crime,  to  obtain  conviction  for  assault  with 
dangerous  weapon  (ADW)  arising  from  incident 
in  which  defendant  fired  shots  into  former 
girlfriend's  apartment;  it  was  enough  if  evi- 
dence permitted  jury  reasonably  to  infer,  be- 
yond reasonable  doubt,  that  defendant  commit- 
ted the  assault.  D.C.  Code  1981,  §  22-502. 
James  v.  United  States,  718  A.2d  1083,  1998 
D.C.  App.  LEXIS  193  (1998). 

To  convict  on  charge  of  assault  with  danger- 
ous weapon,  prosecution  must  prove  each  ele- 
ment of  assault  in  addition  to  proving  that 
assault  was  committed  with  dangerous 
weapon.  Ruffin  v.  United  States,  642  A.2d  1288, 
1994  D.C.  App.  LEXIS  86  (1994). 

To  convict  defendant  of  crime  of  assault  on 
police  officer  with  dangerous  weapon,  govern- 
ment must  prove  beyond  reasonable  doubt  each 
element  of  offense  of  simple  assault,  defen- 
dant's knowledge  that  victim  was  police  officer 
engaged  in  performance  of  official  duties,  and 
defendant's  use  of  dangerous  weapon  during 
assault.  Parks  v.  United  States,  627  A.2d  1, 
1993  D.C.  App.  LEXIS  135  (1993). 

To  convict  defendant  of  assault  on  police 
officer  with  dangerous  weapon,  the  Govern- 
ment must  prove  elements  of  simple  assault, 
use  of  dangerous  weapon  by  defendant  in  com- 
mission of  the  assault,  and  that  defendant 
knew  or  should  have  known  that  victim  was 
police  officer.  Carter  v.  United  States,  531  A.2d 
956,  1987  D.C.  App.  LEXIS  450  (1987). 

Assault  with  a  dangerous  weapon  requires 
proof  that  the  weapon  actually  was  used  in 
assault  while  malicious  disfigurement,  with  the 
punishment  enhancement  element  of  being 
armed,  requires  only  proof  that  the  accused 
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was  armed  or  had  a  dangerous  weapon  readily 
available;  malicious  disfigurement  while  armed 
requires  proof  of  specific  intent  and  permanent 
disfigurement  while  assault  with  a  dangerous 
weapon  does  not  require  proof  of  either  fact. 
D.C.  Code  1973,§§  22-401,  22-501,  22-502,  22- 
506,  22-3202,  22-3502.  Perkins  v.  United 
States,  446  A.2d  19,  1982  D.C.  App.  LEXIS  363 
(1982). 

In  prosecution  for  assault  with  a  dangerous 
weapon,  government  does  not  have  to  prove  an 
attempted  battery  in  every  case  where  an  as- 
sault is  not  committed  with  weapon  that  is 
dangerous  "per  se";  thus,  appropriate  inquiry 
for  jury  is,  as  it  has  been  in  the  past:  did 
defendant  commit  assault,  that  is,  was  his 
threatening  act  coupled  with  an  apparent  abil- 
ity to  injure  the  victim,  and  did  he  commit  that 
assault  with  a  dangerous  weapon.  D.C.  Code 
1973,  §§  22-502,  22-504.  Williamson  v.  United 
States,  445  A.2d  975,  1982  D.C.  App.  LEXIS 
354  (1982). 

For  government  to  prove  assault  with  dan- 
gerous weapon,  it  must  prove  elements  of  sim- 
ple assault  plus  crucial  fourth  element,  that 
defendant  committed  an  assault  with  a  danger- 
ous weapon  and  to  sustain  conviction,  govern- 
ment must  prove  each  of  these  elements  beyond 
a  reasonable  doubt.  D.C.  Code  1973,  §§  22-502, 
22-504.  Williamson  v  United  States,  445  A.2d 
975,  1982  D.C.  App.  LEXIS  354  (1982). 

To  support  a  conviction  for  assault,  the  gov- 
ernment must  prove  an  attempt  or  effort  with 
force  or  violence  to  inflict  bodily  harm  with 
apparent  present  intent  to  carry  out  this  at- 
tempt or  effort.  D.C.  Code  §  22-504.  Jones  v 
United  States,  401  A.2d  473,  1979  D.C.  App. 
LEXIS  351  (1979). 

To  prove  assault  with  dangerous  weapon. 
Government  must  not  only  prove  that  defen- 
dant made  attempt  or  effort,  with  force  or 
violence  to  do  injury  to  person  of  another,  that 
defendant  had  apparent  present  ability  to  effect 
such  injury  when  he  made  attempt  or  effort, 
and  that,  at  time  of  commission  of  assault,  he 
intended  to  do  the  acts  which  constituted  the 
assault,  but  also  that  defendant  committed 
assault  with  dangerous  weapon.  D.C.  Code 
§  22-502.  Sousa  v  United  States,  400  A.2d 
1036,  1979  D.C.  App.  LEXIS  316  (1979),  writ  of 
certiorari  denied  by  444  U.S.  981,  100  S.  Ct. 
484,  62  L.  Ed.  2d  408,  1979  U.S.  LEXIS  3979 
(1979),  writ  of  certiorari  denied  by  444  U.S. 
981,  100  S.  Ct.  485,  62  L.  Ed.  2d  408  (1979). 

If  instrument  found  on  defendant  after  arrest 
was  not  used  in  crime  and  is  not  per  se  danger- 
ous weapon.  Government  must  show  something 
in  addition  to  fact  that  it  was  found  on  defen- 
dant to  meet  tests  laid  down  for  various  dan- 
gerous weapons  statutes.  D.C.  Code  §§  22-502, 
22-3204,  22-3214.  Cooper  v  United  States,  368 
A.2d  554,  1977  D.C.  App.  LEXIS  403  (1977). 

Questions  of  law  and  fact. 

Testimony  of  operator  of  coin-operated  laun- 


dry and  dry  cleaning  establishment  that  he  had 
seen  defendant  many  times  before  robbery,  that 
room  was  well  lighted,  and  that  he  had  oppor- 
tunity to  observe  robber  for  about  30  seconds, 
was  sufficient  for  jury  on  issue  of  identity  in 
armed  robbery  prosecution.  D.C.  Code  §§  22- 
502,  22-2901,  22-3202.  United  States  v  Inge, 
494  F.2d  1102,  1974  U.S.  App.  LEXIS  9695 
(C.A.D.C.  1974). 

Competency  of  mentally  retarded  18-year-old 
prosecutrix  to  testify  in  prosecution  for  assault 
with  intent  to  commit  rape  while  armed,  as- 
sault with  a  dangerous  weapon  and  carrying  a 
dangerous  weapon,  was  a  threshold  question  of 
law  committed  to  the  trial  court's  discretion;  it 
remained  for  the  jury,  however,  to  assess  cred- 
ibility of  the  witness  and  the  weight  to  be  given 
her  testimony.  D.C.  Code  §§  22-501,  22-502, 
22-3202,  22-3204.  United  States  v.  Benn,  476 
F.2d  1127,  1972  U.S.  App.  LEXIS  6483 
(C.A.D.C.  1972). 

Evidence  in  prosecution  for  assault  with  dan- 
gerous weapon  and  carrying  a  dangerous 
weapon  after  conviction  of  felony  did  not  war- 
rant grant  of  motion  for  acquittal  on  theory  of 
seff  defense.  D.C.  Code  §§  22-502,  22-3204. 
United  States  v  James,  452  F.2d  1375,  1971 
U.S.  App.  LEXIS  7018  (C.A.D.C.  1971). 

Evidence  that  defendant  was  seen  entering 
getaway  car,  carrying  a  gun,  some  ten  minutes 
before  robbery,  accompanied  by  one  of  confessed 
active  perpetrators,  that  someone  drove  get- 
away car,  and  that  defendant  was  seen  with 
two  of  active  robbers  one  day  later  was  suffi- 
cient to  take  to  jury  aiding  and  abetting  case 
against  defendant  for  entering  bank  with  in- 
tent to  commit  robbery  therein,  bank  robbery, 
armed  robbery,  and  assault  with  a  dangerous 
weapon.  18  U.S.C.  §  2113(a);  D.C.  Code  §§  22- 
502,  22-2901,  22-3202.  United  States  v  Parker, 
442  F.2d  779,  1971  U.S.  App.  LEXIS  11966 
(C.A.D.C.  1971). 

That  weapon  allegedly  used  by  defendant  in 
holding  up  complaining  witness  was  not  recov- 
ered and  put  in  evidence  at  trial  did  not  raise 
reasonable  doubt  as  a  matter  of  law  as  to 
defendant's  guilt  of  assault  with  dangerous 
weapon.  D.C.  Code  §  22-502.  United  States  v. 
Curtis,  427  F.2d  630,  1970  U.S.  App.  LEXIS 
9170  (C.A.D.C.  1970). 

Whether  defendant  was  one  of  holdup  men  in 
robbery  of  shoe  store  was  question  for  jury  in 
robbery  and  assault  with  dangerous  weapon 
prosecution.  D.C.  Code§§  22-502,  22-2901. 
United  States  v.  York,  426  F.2d  1191,  1969  U.S. 
App.  LEXIS  10675  (C.A.D.C.  1969). 

Evidence  was  sufficient  to  present  question 
for  jury  as  to  whether  defendant  was  guilty  of 
assault  with  a  dangerous  weapon.  D.C.  Code 
1961,  §  22-502.  Dean  v  U.S.,  314  F.2d  250, 
1962  U.S.  App.  LEXIS  3285  (C.A.D.C.  1962). 

Fact  of  use  of  a  dangerous  weapon  or  the 
dangerous  use  of  an  object  in  committing  an 
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assault  is  all  that  is  required  for  conviction  oC 
assault  with  a  dangerous  weapon  (ADW)  as  a 
principal,  as  the  principal  actor  is  the  one  who 
actually  handles  the  dangerous  object  or  uses 
an  object  in  a  manner  that  is  found  to  be 
dangerous.  Perry  v.  United  States,  36  A.3d  799, 
2011  D.C.  App.  LEXIS  687  (2011). 

Question  of  whether  an  object  used  in  an 
assault  that  is  not  inherently  a  weapon  should 
be  considered  a  "dangerous  weapon"  for  pur- 
poses of  a  charge  of  assault  with  a  dangerous 
weapon  (ADW)  is  answered  by  a  factual  finding 
that  the  object  was  used  in  a  manner  that 
actually  caused  a  risk  of  serious  injury;  such  a 
finding  necessarily  proves  that  the  object  was 
capable  of  producing  death  or  serious  bodily 
injury  by  its  manner  of  use,  whether  used  to 
effect  an  attack  or  handled  with  reckless  disre- 
gard for  the  safety  of  others.  Perry  v.  United 
States,  36  A.3d  799,  2011  D.C.  App.  LEXIS  687 
(2011). 

Statute  criminalizing  assault  with  a  danger- 
ous weapon  (ADW)  does  not  define  the  ele- 
ments of  the  crime,  leaving  the  definition  of  the 
offense  to  the  common  law;  because  there  was 
no  crime  of  "assault  with  a  dangerous  weapon" 
at  common  law,  courts  interpret  the  statute  to 
require  no  more  than  is  required  to  prove  the 
common  law  crime  of  simple  assault,  plus  the 
fact  that  the  assault  is  committed  with  a  dan- 
gerous weapon.  Perry  v.  United  States,  36  A.3d 
799,  2011  D.C.  App.  LEXIS  687  (2011). 

Trial  court  did  not  abuse  its  discretion,  in 
prosecution  for  aggravated  assault  while  armed 
(AAWA)  and  assault  with  a  dangerous  weapon 
(ADW),  in  denying  motion  for  new  trial  based 
on  newly  discovered  evidence,  where  proffered 
new  testimony  would  have  offered  little  or  no 
aid  to  jury  on  key  factual  issue  of  who  had 
repeatedly  kicked  victim  so  as  to  cause  his 
injuries.  Perry  v.  United  States,  36  A.3d  799, 
2011  D.C.  App.  LEXIS  687  (2011). 

Whether  an  object  used  in  the  assault  is  a 
dangerous  weapon  is  a  question  of  fact  for  the 
jury.  Bailey  v.  United  States,  831  A.2d  973, 
2003  D.C.  App.  LEXIS  554  (2003),  writ  of 
certiorari  denied  by  540  U.S.  1167,  124  S.  Ct. 
1183,  157  L.  Ed.  2d  1215,  2004  U.S.  LEXIS  925, 
72  U.S.L.W.  3487  (2004). 

Jury  could  reasonably  find  beyond  reason- 
able doubt  that  defendant's  boot-clad  foot  was 
dangerous  weapon  and  that  complainant's  in- 
juries were  inflicted  with  it  so  as  to  support 
conviction  for  assault  with  dangerous  weapon. 
D.C.  Code  1981,  §  22-502.  Moore  v.  United 
States,  599  A.2d  1381,  1991  D.C.  App.  LEXIS 
324  (1991). 

Jury,  which  was  given  broad  definitions  of 
concept  of  malice  in  prosecution  for  second- 
degree  murder  while  armed  and  assault  with  a 
dangerous  weapon,  was  free  to  apply  those 
concepts  on  the  basis  of  its  own  findings  of  fact. 
D.C.  Code  1981,  §§  22-502,  22-2403,  22-3202. 


Powell  V.  United  States,  485  A.2d  596,  1984 
D.C.  App.  LEXIS  565  (1984),  writ  of  certiorari 
denied  by  474  U.S.  981,  106  S.  Ct.  420,  88  L.  Ed. 
2d  339,  1985  U.S.  LEXIS  4406,  54  U.S.L.W. 
3328  (1985). 

Whether  an  object  or  material  which  is  not 
specifically  designed  as  a  dangerous  weapon  is 
a  "dangerous  weapon"  under  aggravated  as- 
sault statute  is  ordinarily  a  question  of  fact  to 
be  determined  by  all  circumstances  surround- 
ing assault.  D.C.  Code  1973,  §§  22-502,  22-504. 
Williamson  v.  United  States,  445  A.2d  975, 
1982  D.C.  App.  LEXIS  354  (1982). 

Whether  or  not  witness  made  truly  indepen- 
dent identification  of  defendant  was  factually  a 
matter  of  credibility  which  was  reasonably  re- 
served to  jury  by  trial  judge,  in  prosecution  for 
armed  robbery,  robbery  and  assault  with  a 
dangerous  weapon.  D.C.  Code  §§  22-502,  22- 
2901,  22-3202.  Hill  v.  United  States,  367  A.2d 
110,  1976  D.C.  App.  LEXIS  436  (1976). 

Review. 

—  Determination  and  disposition,  review. 

Where  armed  assault  was  essential  part  of 
proof  establishing  armed  rape,  armed  assault 
was  lesser  offense  included  within  the  armed 
rape,  and  assault  conviction  was  vacated.  D.C. 
Code  §§  22-502,  22-2801,  22-3202(a).  United 
States  V.  Edmonds,  524  F.2d  62,  1975  U.S.  App. 
LEXIS  11658  (C.A.D.C.  1975). 

Where  concurrent  sentences  imposed  on  each 
conviction  for  assault  with  a  dangerous  weapon 
were  adjudged  to  run  concurrently  with  bur- 
glary and  armed  robbery  convictions,  no  re- 
mand for  resentencing  was  necessary  on  vaca- 
tion of  convictions  for  assault  with  a  dangerous 
weapon.  D.C.  Code  §§  22-502,  22-2901,  22- 
3202.  United  States  v.  Kearney,  498  F.2d  61, 
1974  U.S.  App.  LEXIS  8584  (C.A.D.C.  1974). 

Where  armed  robberies  and  assaults  with  a 
dangerous  weapon  were  committed  against 
same  persons,  latter  offenses  merged  into  for- 
mer, and  convictions  on  assault  charges  could 
not  stand,  though  ,  a  remand  for  resentencing 
was  not  required,  where  defendant  had  been 
given  separate  sentences,  and  all  sentences 
were  set  to  run  concurrently.  D.C.  Code  §§  22- 
502,  22-2901,  22-3202.  United  States  v.  Holi- 
day, 482  F.2d  729,  1973  U.S.  App.  LEXIS  8834 
(C.A.D.C.  1973). 

Where  prosecutor's  improper  closing  and  re- 
buttal arguments  were  so  highly  prejudicial  as 
to  require  reversal  of  conviction  of  defendant 
who  relied  upon  insanity  as  a  defense  and  was 
convicted  of  first-degree  murder  and  assault 
with  intent  to  kill  while  armed,  judgment  of 
conviction  of  codefendant,  who  was  charged  as 
an  aider  and  abettor,  asserted  lack  of  intent  to 
commit  murder,  and  was  convicted  of  second- 
degree  murder,  would  also  be  nullified.  D.C. 
Code  §§  22-105,  22-501,  22-502,  22-2401,  22- 
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2403,  22-3202.  United  States  v.  Hawkins,  480 
F.2d  1151,  1973  U.S.  App.  LEXIS  9498 
(C.A.D.C.  1973). 

Where  defendant  had  been  convicted  of  as- 
sault with  intent  to  kill  armed  with  dangerous 
weapon,  with  sentence  of  from  three  to  nine 
years,  for  assault  with  dangerous  weapon,  with 
concurrent  two  to  six-year  sentence,  and  carry- 
ing pistol  without  license,  with  concurrent  one- 
year  sentence,  two  to  six-year  sentence  would 
be  vacated  on  appeal,  without  remand.  D.C. 
Code  §§  22-502,  22-3204.  United  States  v. 
Wimbush,  475  F.2d  347,  1973  U.S.  App.  LEXIS 
12222  (C.A.D.C.  1973). 

Where,  in  prosecution  for  first-degree  bur- 
glary and  for  assault  with  a  deadly  weapon, 
evidence  disclosed  a  single  act  on  part  of  defen- 
dant directed  simultaneously  at  two  persons,  so 
that  only  a  single  conviction  for  assault  on  two 
persons  was  supported  by  evidence,  convictions 
of  first-degree  burglary  and  of  one  assault 
would  be  affirmed,  but  conviction  of  an  addi- 
tional assault  would  be  set  aside,  and  sentences 
would  be  vacated  and  case  would  be  remanded 
for  resentencing.  D.C.  Code  §§  22-502,  22- 
1801(a).  United  States  v.  Carmichael,  469  F.2d 
937,  1972  U.S.  App.  LEXIS  7118  (C.A.D.C. 
1972). 

Conviction  of  juvenile  of  first-degree  felony- 
murder, armed  robbery,  assault  with  dangerous 
weapon,  assault  upon  police  officer  with  dan- 
gerous weapon  and  carrying  dangerous  weapon 
would  be  remanded  to  district  court  to  consider 
possibility  of  sentencing  under  Youth  Correc- 
tions Act.  D.C.  Code  §§  22-502,  22-505(b),  22- 
2401,  22-3202,  22-3204;  18  U.S.C.  §  5005  et 
seq.  United  States  v.  Howard,  449  F.2d  1086, 
1971  U.S.  App.  LEXIS  9212  (C.A.D.C.  1971). 

Facts  of  case  in  which  defendant  convicted  of 
assault  with  intent  to  kill  and  two  counts  of 
assault  with  dangerous  weapon  received  gen- 
eral sentence  of  five  to  fifteen  years,  which  was 
maximum  permitted  for  assault  with  intent  to 
kill,  but  more  than  maximum  limits  in  respect 
to  other  two  counts  of  indictment,  presented 
especially  appealing  case  for  careful  and  pre- 
cise sentencing,  and,  though  conviction  was 
affirmed,  sentence  was  vacated  and  case  was 
remanded  for  resentencing.  D.C.  Code  §§  22- 
501,  22-502.  United  States  v.  Straite,  425  F.2d 
594,  1970  U.S.  App.  LEXIS  10026  (C.A.D.C. 
1970). 

Conviction  for  robbery  and  assault  with  a 
dangerous  weapon  was  remanded  for  determi- 
nation whether  new  trial  was  warranted  on 
ground  of  ineffective  assistance  of  counsel 
where  counsel  was  not  appointed  until  almost 
one  year  after  offense,  counsel  was  appointed 
slightly  more  than  one  month  before  trial,  al- 
though counsel's  failure  to  appear  on  date  case 
was  first  set  was  allegedly  due  to  misunder- 
standing case  was  not  removed  from  ready 
calendar,  and  it  was  alleged  that  counsel  had 


inadequate  time  in  which  to  obtain  specified 
physical  evidence  and  interview  specified  wit- 
nesses. D.C.  Code  §§  22-2901,  22-502.  United 
States  V.  Weaver,  422  F.2d  711,  1970  U.S.  App. 
LEXIS  11108  (C.A.D.C.  1970). 

Reconstructed  photo  array  permitted  Court 
of  Appeals  to  conduct  fair  de  novo  review  re- 
garding both  suggestibility  and  reliability  of 
original  array,  in  assault  prosecution;  police 
detective  who  created  original  array  testified 
that  reconstructed  array  was  an  accurate  rep- 
resentation of  original  array  shown  to  victim, 
five  of  nine  photos  in  array  were  originals, 
copies  of  remaining  four  photos  in  array  were 
made  from  original  negatives,  and  process  em- 
ployed to  replicate  original  array  was  trustwor- 
thy McCoy  V.  United  States,  781  A.2d  765,  2001 
D.C.  App.  LEXIS  211  (2001). 

Reduction  of  convictions  to  assault  with  dan- 
gerous weapon,  rather  than  dismissal,  would  be 
appropriate  remedy  for  failure  to  prove  assault 
with  intent  to  commit  robbery  of  two  victims  as 
charged  in  indictment,  despite  constructive 
amendment  to  indictment.  D.C.  Code  1981, 
§§  22-501,  22-502,  22-3202.  Long  v.  United 
States,  687  A.2d  1331,  1996  D.C.  App.  LEXIS 
234  (1996). 

In  prosecution  for  assault  with  a  dangerous 
weapon,  wherein  Government  erroneously 
proffered  to  court  that  grandson  of  defense 
witness  had  been  convicted  of  raping  complain- 
ant and  had  been  sentenced  for  that  crime  after 
complainant  had  testified  against  him,  but  in 
truth  the  grandson's  case  had  been  dismissed 
upon  motion  of  the  Government,  which  defense 
learned  with  certainty  only  after  trial,  limita- 
tion of  cross-examination  of  complainant  be- 
cause of  Government's  erroneous  proffer, 
assertedly  precluding  impeachment  of  com- 
plainant by  showing  that  she  had  made  false 
statement  under  oath  and  had  made  false  crim- 
inal accusations  before,  did  not  compel  grant- 
ing of  new  trial  on  ground  of  newly  discovered 
evidence,  in  view  of  fact  that  evidence  of  dis- 
missal, had  it  been  introduced,  would  have  had 
minimal  probative  value  in  showing  complain- 
ant's tendency  to  make  false  accusation.  D.C. 
Code  SCR,  Criminal  Rule  33;  D.C.  Code  §  22- 
502.  Freeman  v.  United  States,  391  A.2d  239, 
1978  D.C.  App.  LEXIS  297  (1978). 

Although  defendant  was  convicted  of  first- 
degree  burglary  while  armed,  first-degree  bur- 
glary, armed  robbery,  robbery  and  assault  with 
dangerous  weapon,  convictions  for  three  lesser 
offenses  of  first-degree  burglary,  robbery  and 
assault  with  dangerous  weapon  must  be  va- 
cated on  basis  that  they  were  lesser  included 
offenses  of  first-degree  burglary  while  armed 
and  armed  robbery  D.C.  Code  §§  22-502,  22- 
1801(a),  22-2901,  22-3202.  Franey  v.  United 
States,  382  A.2d  1019,  1978  D.C.  App.  LEXIS 
419  (1978). 
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Where  names  of  alleged  alibi  witnesses  were 
known  on  day  of  trial  and  alibi  testimony  of 
witnesses,  in  light  of  complainant's  positive 
identification  of  his  assailant,  would  not  have 
produced  defendant's  acquittal,  refusal  of  de- 
fendant's motion  for  new  trial  on  basis  of  newly 
discovered  evidence  consisting  of  alibi  wit- 
nesses was  not  an  abuse  of  discretion.  D.C. 
Code  SCR,  Criminal  Rule  33;  D.C.  Code  §§  22- 
502,  22-3204.  Williams  v.  United  States,  295 
A.2d  503,  1972  D.C.  App.  LEXIS  266  (1972). 

—  In  general. 

Where  respective  penalties  for  mayhem  and 
assault  with  a  dangerous  weapon  were  identi- 
cal, contention  that  defendant  who  poured  acid 
on  girl  should  have  been  indicted  for  mayhem 
rather  than  assault  with  dangerous  weapon 
was  frivolous.  D.C.  Code  1961,  §§  22-502,  22- 
506.  Bishop  v.  United  States,  349  F.2d  220, 
1965  U.S.  App.  LEXIS  5028  (C.A.D.C.  1965), 
US  Supreme  Court  certiorari  denied  by  393 
U.S.  870,  89  S.  Ct.  158,  21  L.  Ed.  2d  139,  1968 
U.S.  LEXIS  868  (1968). 

Trial  court's  failure,  prior  to  its  ruling  and 
instruction,  to  strike  government's  reference  to 
prior  bad  acts  was  not  plain  error,  in  prosecu- 
tion for  attempted  aggravated  assault  while 
armed  (attempted  AAWA)  and  assault  with  a 
dangerous  weapon  (ADW);  court  ruled  prior  to 
prosecutor's  opening  statement  that  govern- 
ment could  introduce  most  of  prior  bad  acts 
evidence,  and  defendant  had  not  demonstrated 
that  prosecutor  strayed  from  parameters  of 
court's  ruling,  and  thus,  mentioning  of  prior 
bad  acts  evidence  during  prosecutor's  opening 
statement  was  not  plain  error.  Frye  v.  United 
States,  926  A.2d  1085,  2005  D.C.  App.  LEXIS 
532  (2005). 

—  Presentation    and    reservation  of 
grounds  for  review. 

In  prosecution  for,  inter  alia,  carrying  a  dan- 
gerous weapon,  where  comment  by  the  court 
that  if  there  was  any  believable  evidence  in  the 
case,  it  was  to  effect  that  pistol  was  carried 
outside  defendants'  home  or  place  of  business 
was  sustained  by  uncontradicted  evidence  and 
judge  explicitly  charged  that  all  matters  of  fact 
were  to  be  determined  by  the  jury,  no  harm 
could  result  to  defendants,  who,  in  any  event, 
failed  to  object.  Fed. Rules  Crim.Proc.  rule  30, 
18  U.S.C.;  D.C.  Code  §§  22-502,  22-3204. 
United  States  v.  Dixon,  469  F.2d  940,  1972  U.S. 
App.  LEXIS  7038  (C.A.D.C.  1972). 

Where  no  objection  was  made  to  admission  of 
hearsay  evidence  concerning  number  of 
stitches  required  to  close  victim's  wounds  in 
prosecution  for  assault  with  dangerous 
weapon,  and  no  objection  was  made  to  prosecu- 
tor's repetitive  reference  to  number  of  stitches 
in  summation,  and  there  was  strong  evidence  of 
guilt,  there  was  no  basis  for  reversal  because  of 


prosecutor's  repetitive  reference  to  number  of 
stitches  in  summation.  Fed. Rules  Crim.Proc. 
rule  52(b),  18  U.S.C.;  D.C.  Code  1961,  §  22-502. 
Scurry  v.  United  States,  347  F.2d  468,  1965 
U.S.  App.  LEXIS  5889  (C.A.D.C.  1965),  writ  of 
certiorari  denied  by  389  U.S.  883,  88  S.  Ct.  139, 
19  L.  Ed.  2d  179,  1967  U.S.  LEXIS  1026  (1967). 

An  assignment  of  error  in  failing  to  instruct 
jury  on  simple  assault  in  prosecution  for  as- 
saults with  dangerous  weapon  comes  too  late 
on  appeal  from  district  court's  judgment,  in 
absence  of  request  during  trial  for  such  instruc- 
tion. D.C.  Code  1940,  §  22-502;  Fed.Rules 
Crim.Proc.  rule  31(c),  18  U.S.C.  Maclllrath  v. 
U.S.,  188  F2d  1009,  1951  U.S.  App.  LEXIS 
3139  (C.A.D.C.  1951). 

In  prosecution  for  aggravated  assault  while 
armed,  defendant's  request  for  a  definition  of 
"serious  bodily  injury"  was  sufficient  to  pre- 
serve for  appellate  review  contention  that  such 
an  instruction  should  have  been  given,  as  it 
apprised  the  judge  of  the  defense's  view. 
Zeledon  v.  United  States,  770  A.2d  972,  2001 
D.C.  App.  LEXIS  97  (2001). 

In  prosecution  for  aggravated  assault  while 
armed,  defendant  did  not  waive  appellate  re- 
view of  contention  that  an  instruction  defining 
"serious  bodily  injury"  should  have  been  given, 
even  though  trial  judge,  in  order  to  respond  to  a 
note  sent  by  jury  during  deliberations,  pro- 
posed to  give  several  definitions,  but  yielded  to 
defendant's  preference  to  let  the  jury  decide  on 
term's  meaning;  as  both  courses  of  action  were 
incorrect,  defendant  did  not  waive  claim  by 
choosing  one.  Zeledon  v.  United  States,  770 
A.2d  972,  2001  D.C.  App.  LEXIS  97  (2001). 

In  defendant's  trial  for  assault  with  danger- 
ous weapon,  discernible  difference  between 
phrase  "deep  rooted  belief"  which  was  substi- 
tuted for  "abiding  conviction"  in  standard  rea- 
sonable doubt  was  not  enough  to  establish 
"forfeited  error."  Criminal  Rule  52(b);  D.C.  Code 
1981,  §  22-502.  Foreman  v.  United  States,  633 
A.2d  792,  1993  D.C.  App.  LEXIS  282  (1993). 

In  defendant's  trial  for  assault  with  danger- 
ous weapon,  it  was  not  "obvious  or  readily 
apparent"  that  circuit  court's  substitution  of 
phrase  "abiding  conviction"  with  phrase  "deep 
rooted  belief"  in  standard  reasonable  doubt 
instruction  lessened  standard  of  proof  for  con- 
viction and,  therefore,  reformation  of  instruc- 
tion was  not  plain  error.  D.C.  Code  1981,  §  22- 
502.  Foreman  v.  United  States,  633  A.2d  792, 
1993  D.C.  App.  LEXIS  282  (1993). 

In  defendant's  trial  for  assault  with  danger- 
ous weapon,  replacement  of  phrase  "abiding 
conviction"  with  phrase  "deep  rooted  belief"  in 
instruction  on  reasonable  doubt  did  not  so  prej- 
udice defendant's  rights  as  to  jeopardize  very 
fairness  and  integrity  of  trial,  where  case  was 
not  complex,  where  government  presented 
strong  proof  of  assault  with  dangerous  weapon, 
and  where  instruction  did  not  eliminate  essen- 
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tial  elements  of  charged  offense  or  omit  to 
mention  reasonable  doubt  altogether.  D.C. 
Code  1981,  §  22-502.  Foreman  v.  United 
States,  633  A.2d  792,  1993  D.C.  App.  LEXIS 
282  (1993). 

Defendant's  failure  to  raise  before  trial  court 
in  support  of  motion  to  sever  two  robbery  pros- 
ecutions justified  decision  of  Court  of  Appeals 
not  to  consider  arguments.  D.C.  Code  1981, 
§§  22-501,  22-502,  22-2901,  22-3202,  22-3204; 
Criminal  Rule  8(a).  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

Defendant,  who  specifically  objected  to  first 
two  prosecution  witnesses  on  ground  that  each 
witness  could  not  remember  anything,  pre- 
served for  review  issue  that  prosecutor  should 
not  have  called  both  witnesses  in  prosecution 
for  armed  robbery,  assault  with  intent  to  kill 
while  armed,  assault  with  dangerous  weapon, 
assault  with  intent  to  commit  robbery  while 
armed,  and  carrying  pistol  without  license. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

Trial  court's  failure  to  give  more  particular- 
ized unanimity  instruction  was  not  plain  error 
in  trial  for  assault  with  intent  to  commit  rob- 
bery and  assault  with  intent  to  kill  while 
armed,  of  which  assault  with  dangerous 
weapon  was  lesser  included  offense,  where  ar- 
guments of  prosecutor  and  defense  counsel, 
taken  together  with  verdict  form  and  jury  in- 
structions, made  clear  to  jury  that  shooting 
related  only  to  charge  of  assault  with  intent  to 
kill  while  armed.  Criminal  Rule  31(a);  U.S.C. 
Const.Amend.  6;  D.C.  Code  1981,  §§  22-501, 
22-502,  22-3202.  Owens  v.  United  States,  497 
A.2d  1086,  1985  D.C.  App.  LEXIS  477  (1985), 
writ  of  certiorari  denied  by  474  U.S.  1085,  106 
S.  Ct.  861,  88  L.  Ed.  2d  900,  1986  U.S.  LEXIS 
1161,  54  U.S.L.W.  3484  (1986). 

In  a  case  involving  alleged  assault  with  um- 
brella with  pipe  attached,  trial  court's  failure  to 
instruct  jury  on  lesser  included  offense  of  sim- 
ple assault  did  not  constitute  "plain  error."  D.C. 
Code  1973,  §§  22-502,  22-504.  Wilhamson  v. 
United  States,  445  A.2d  975,  1982  D.C.  App. 
LEXIS  354  (1982). 

Under  facts  of  prosecution  for  assault  with 
dangerous  weapon,  kidnapping,  and  other 
charges,  it  was  not  plain  error  to  elicit  testi- 
mony concerning  complainant's  fear  of  a  gun  or 
to  reiterate  this  testimony  in  Government's 
closing  argument  even  though  it  was  the  "pipe," 
and  not  the  gun,  which  constituted  a  dangerous 
weapon,  as  evidence,  although  irrelevant  to 
charge  of  assault  with  a  dangerous  weapon, 
was  relevant  to  the  kidnapping  charge,  as  de- 
fendant was  acquitted,  not  convicted,  of 
charges  to  which  questioned  testimony  was 
relevant,  and  as  prosecutor  made  clear  in  his 
closing  argument  that  it  was  the  pipe  and  not 
the  gun  which  constituted  the  dangerous 


weapon.  D.C.  Code  1973,  §§  22-502,  22-504. 
Williamson  v.  United  States,  445  A.2d  975, 
1982  D.C.  App.  LEXIS  354  (1982). 

In  prosecution  in  which  defendant  was  con- 
victed of  assault  with  a  dangerous  weapon  and 
assault,  prosecutor's  remarks  in  closing  argu- 
ment regarding  the  finding  of  a  bullet  fragment 
in  apartment  into  which  defendant  fled  merely 
drew  permissible  inferences  from  evidence  pre- 
sented, and  did  not  rise  to  the  level  of  plain 
error.  D.C.  Code  §§  22-502,  22-504.  Tuckson  v. 
United  States,  364  A.2d  138,  1976  D.C.  App. 
LEXIS  373  (1976). 

In  prosecution  in  which  defendant  was  con- 
victed of  assault  with  a  dangerous  weapon  and 
assault,  admission  of  police  officer's  testimony 
that  bullet  fragment  was  given  to  him  by 
woman  who  resided  in  apartment  was  not  plain 
error  affecting  substantial  rights.  D.C.  Code 
§§  22-502,  22-504.  Tuckson  v.  United  States, 
364  A.2d  138,  1976  D.C.  App.  LEXIS  373 
(1976). 

In  prosecution  for  cruelty  to  a  child  and 
assault  with  a  dangerous  weapon,  it  was  not 
plain  error  for  the  trial  judge  to  read  to  the  jury 
evidence  of  defendant's  prior  guilty  plea  to  a 
charge  of  assault  involving  the  same  child.  D.C. 
Code  §§  22-502,  22-901.  Robinson  v.  United 
States,  317  A.2d  508,  1974  D.C.  App.  LEXIS 
397  (1974). 

The  identification  of  defendant's  photograph 
by  assault  victim,  the  two  lineup  identifica- 
tions, the  composite  drawing,  defendant's  pres- 
ence in  the  area  of  the  attack,  the  two  in-court 
identifications  of  him,  and  the  clothing  recov- 
ered from  his  home  left  so  small  a  probability 
that  probable  cause  was  lacking  in  the  case 
that  the  discretion  of  the  Court  of  Appeals  to 
consider  plain  error  would  not  be  wisely  exer- 
cised by  entertaining  unraised  issue  regarding 
the  trial  court's  alleged  error  in  not  suppressing 
identifications  flowing  from  photographs  taken 
of  defendant  when  he  was  allegedly  taken  to 
police  station  without  probable  cause.  D.C. 
Code  §§  22-502,  22-3204;  U.S.  Const.  Amend. 
4.  Adams  v.  United  States,  302  A.2d  232,  1973 
D.C.  App.  LEXIS  246  (1973). 

Instruction  that  the  Government  had  no  af- 
flrmative  duty  to  make  a  paraffin  test  of  gun 
seized  from  defendant  charged  with  assault 
with  a  dangerous  weapon  and  with  carrying  a 
concealed  weapon  to  determine  if  he  had  ever 
used  it  was  not  "plain  error"  warranting  review 
in  absence  of  objection.  D.C.  Code  SCR,  Crimi- 
nal Rules,  52(b);  D.C.  Code  §§  22-502,  22-3204. 
Wooten  V.  United  States,  285  A.2d  308,  1971 
D.C.  App.  LEXIS  258  (1971). 

Right  to  trial  by  jury. 

On  record  of  appeal  from  conviction  for  as- 
sault with  intent  to  kill  and  assault  with  dan- 
gerous weapon,  waiver  of  jury  trial  was  not 
shown  to  be  involuntary,  however,  passive  na- 
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ture  of  role  played  by  trial  court  in  inquiry  as  to 
defendant's  understanding  was  subject  to  crit- 
icism on  appeal.  Fed. Rules  Crim.Proc.  rules  11, 
23(a),  18  U.S.C.;  D.C.  Code  §§  22-501,  22-502. 
United  States  v.  Straite,  425  F.2d  594,  1970 
U.S.  App.  LEXIS  10026  (C.A.D.C.  1970). 

Search  and  seizure. 

Where  two  police  officers  had  been  provided 
information  by  a  reliable  informant,  indicating 
possible  illegal  narcotics  activity  and,  after  ob- 
serving defendant  and  another  emerge  from 
building  as  predicted,  officers  had  right  to  stop 
the  occupants  of  the  taxicab  long  enough  to  ask 
to  talk  to  them  and  to  investigate,  seizure  of  the 
pistol,  which  defendant  held  in  plain  view  of  the 
officers,  was  proper  and,  once  defendant  was 
lawfully  under  arrest,  the  seizure  of  the  car- 
tridges, in  reasonable  search  of  the  vehicle 
incident  to  such  arrest,  was  clearly  appropri- 
ate. D.C.  Code  §§  22-502,  22-3204;  U.S.  Const. 
Amend.  4.  United  States  v.  James,  452  F.2d 
1375,  1971  U.S.  App.  LEXIS  7018  (C.A.D.C. 
1971). 

Where  automobile  stopped  by  police  45  min- 
utes after  offense  was  reliably  identified  as  one 
used  by  suspect  to  leave  scene  of  offense  and 
search  of  defendant  operator  and  his  compan- 
ion failed  to  produce  any  weapon,  police  had 
ample  grounds  for  concluding  that  weapon  used 
in  assault  was  likely  secreted  in  automobile, 
authorizing  a  warrantless  search  of  automobile 
at  scene  of  arrest,  since  only  way  in  which  a 
warrant  could  have  been  obtained  would  have 
been  by  temporarily  seizing  automobile  and 
immobilizing  it.  U.S.  Const.  Amend.  4;  D.C. 
Code  §§  22-502,  22-3204.  United  States  v.  Free, 
437  F.2d  631,  1970  U.S.  App.  LEXIS  7754 
(C.A.D.C.  1970). 

Where  police  officers  had  reason  to  believe 
that  revolver  used  by  defendant  charged  with 
assault  with  a  dangerous  weapon  might  be 
concealed  in  defendant's  truck  and  that  bags  of 
pastry  and  eyeglasses  left  behind  by  victims 
who  had  successfully  escaped  from  the  truck 
were  also  in  the  truck,  warrantless  search  of 
the  truck  following  arrest  of  defendant  was 
lawful,  and  thus  evidence  seized  in  such  search 
was  admissible.  D.C.  Code  §  22-502.  United 
States  V  Bowles,  304  A.2d  277,  1973  D.C.  App. 
LEXIS  276  (1973). 

Self-defense. 

Defendant  charged  with  assault  with  danger- 
ous weapon  was  not  entitled  to  instruction  on 
self-defense  where  defendant  put  herself  in 
position  that  was  likely  to  result  in  escalation 
of  tensions  and  used  deadly  force  against  man 
whose  empty  hands  were  in  plain  view,  evi- 
dence did  not  show  that  victim  was  first  aggres- 
sor, and  defendant's  witness  confirmed  that 
there  was  no  fight  or  circumstances  in  which 
defendant  was  in  danger  of  serious  bodily  in- 


jury. D.C.  Code  1981,  §§  22-502,  22-3202. 
Harper  v.  United  States,  608  A.2d  152,  1992 
D.C.  App.  LEXIS  360  (1992). 

In  prosecution  for  assault  with  intent  to  kill 
and  assault  with  a  dangerous  weapon,  defen- 
dant had  no  legitimate  claim  to  defense  of 
self-defense,  where  he  voluntarily  placed  him- 
self in  a  position  which  he  could  reasonably 
expect  would  result  in  violence.  D.C.  Code 
§§  22-501,  22-502.  Nowlin  v.  United  States, 
382  A.2d  9,  1978  D.C.  App.  LEXIS  404  (1978). 

Sentence  and  judgment,  generally. 

Trial  court's  imposition  of  a  condition  of  res- 
titution as  part  of  sentence  imposed  upon  de- 
fendant convicted  of  assault  with  a  deadly 
weapon  and  possession  of  a  pistol  without  a 
license  was  not  contrary  to  statute  nor  an  abuse 
of  trial  court's  sentencing  discretion.  D.C.  Code 
§§  22-105,  22-502,  22-3204.  Barker  v.  United 
States,  373  A.2d  1215,  1977  D.C.  App.  LEXIS 
326  (1977). 

Speedy  trial. 

Right  to  speedy  trial  of  defendant,  charged 
with  armed  robbery,  assault  with  dangerous 
weapon,  and  of  carrying  a  pistol  without  a 
license,  was  not  impinged  by  nine-month  delay 
extending  from  his  indictment  to  his  trial 
where,  during  the  first  two  months  defendant 
was  still  at  large  and  police  were  doing  their 
best  to  locate  him,  where  defendant  did  not 
press  a  speedy  trial  right  until  five  months 
after  he  was  arrested,  and  where  record  was 
sufficient  to  sustain  finding  that  defendant  suf- 
fered no  prejudice  to  his  defense  which  could  be 
attributed  to  the  delay  at  the  postarrest  stage 
of  the  prosecution.  U.S.  Const.  Amend.  6;  D.C. 
Code  §§  22-502,  22-2901,  22-3202.  United 
States  V.  Parish,  468  F.2d  1129,  1972  U.S.  App. 
LEXIS  7437  (C.A.D.C.  1972),  writ  of  certiorari 
denied  by  410  U.S.  957,  93  S.  Ct.  1430,  35  L.  Ed. 
2d  690,  1973  U.S.  LEXIS  3259  (1973). 

Record  was  devoid  of  any  indication  that 
delay  in  arresting  defendant,  which  occurred 
ten  months  after  date  of  the  offenses,  was  the 
product  of  any  deliberate  effort  by  police  to  gain 
an  advantage,  record  furnished  abundant  evi- 
dentiary support  for  finding  that  a  reasonable 
endeavor  was  made  to  locate  defendant  and,  in 
addition,  record  sustained  additional  finding 
that,  in  any  event,  defendant  was  not  harmed 
by  the  delay,  in  prosecution  for  armed  robbery, 
assault  with  a  dangerous  weapon,  and  for  car- 
rjdng  a  pistol  without  a  license.  U.S.  Const. 
Amends.  5,  6;  D.C.  Code  §§  22-502,  22-2901, 
22-3202.  United  States  v.  Parish,  468  F.2d  1129, 
1972  U.S.  App.  LEXIS  7437  (C.A.D.C.  1972), 
writ  of  certiorari  denied  by  410  U.S.  957,  93  S. 
Ct.  1430,  35  L.  Ed.  2d  690,  1973  U.S.  LEXIS 
3259  (1973). 

Verdict. 

Assault  with  dangerous  weapon  was  lesser 
included  offense  of  principal  offense  of  armed 
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robbery;  accordingly,  defendant  could  not  be 
convicted  of  lesser  offense  in  addition  to 
greater.  D.C.  Code  §§  22-502,  22-2901,  22- 
3202.  United  States  v.  Inge,  494  F.2d  1102,  1974 
U.S.  App.  LEXIS  9695  (C.A.D.C.  1974). 

Where  jury  returned  a  verdict  of  guilty  on 
each  of  four  counts  of  robbery  while  armed 
involving  different  victims  it  was  error  to  re- 
ceive verdicts  from  the  jury  on  the  four  counts 
of  assault  with  a  dangerous  weapon,  a  lesser 
included  offense,  with  respect  to  the  same  vic- 
tims. D.C.  Code  §§  22-502,  22-2901,  22-3202. 
United  States  v.  Johnson,  475  F.2d  1297,  1973 
U.S.  App.  LEXIS  11465  (C.A.D.C.  1973). 

Where  first  jury  returned  verdict  of  not  guilty 
of  armed  robbery  but  was  unable  to  agree  as  to 
whether  defendant  was  an  unarmed  robber  and 
mistrial  was  declared,  the  acquittal  of  armed 
robbery  was  not  an  acquittal  of  unarmed  rob- 
bery charge  and  double  jeopardy  prohibition 
did  not  preclude  retrial  of  unarmed  robbery 
charge.  D.C.  Code  §§  22-502,  22-2901,  22-3202. 
United  States  v.  Scott,  464  F.2d  832,  1972  U.S. 
App.  LEXIS  8719  (C.A.D.C.  1972). 

Acquittal  by  defendant  of  assault  with  a 
dangerous  weapon  did  not  require  his  acquittal 
on  companion  charge  of  carrying  a  pistol  which 
he  used  to  defend  himself  on  ground  that  such 
acquittal  demonstrated  conclusively  that  de- 
fendant was  carrying  pistol  for  a  lawful  pur- 
pose notwithstanding  defendant  was  exposed 
to  a  serious  current  threat  by  victim,  that  he 
did  not  have  time  to  get  a  license  and  that  he 
made  a  serious  attempt  to  secure  police  protec- 
tion, in  light  of  the  history  of  antiweapons 
legislation  evidencing  the  clearest  intent  to 
drastically  tighten  ban  on  carrying  dangerous 
weapons.  D.C.  Code  1951,  §§  22-502,  22-3204, 
22-3214.  Cooke  v.  U.S.,  275  F.2d  887,  1960  U.S. 
App.  LEXIS  5296  (C.A.D.C.  1960). 

Jury's  return  of  not  guilty  verdict  on  charge 
of  assault  with  a  deadly  weapon  did  not  auto- 
matically require  acquittal  of  defendant  on 
charge  of  possession  of  firearm  during  crime  of 
violence  which  was  based  on  same  incident. 
D.C.  Code  1981,  §§  22-502,  22-3204.  Smith  v. 
United  States,  684  A.2d  307,  1996  D.C.  App. 
LEXIS  210  (1996). 

Trial  court  which  individually  polled  jurors 
as  to  whether  they  agreed  with  announced 
guilty  verdict  as  to  last  eight  counts  was  not 
required  to  individually  poll  each  juror  with 
respect  to  agreement  to  each  count  and  did  not 
abuse  discretion  in  prosecution  for  armed  rob- 
bery, assault  with  intent  to  commit  robbery  and 
to  kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

Fact  that  jury  acquitted  defendant  on  charge 
of  carrjdng  a  dangerous  weapon  did  not  require 
them  to  find  defendant  not  guilty  on  charge  of 


assault  with  deadly  weapon.  D.C.  Code  §§  22- 
502,  22-3204.  Winters  v.  United  States,  317 
A.2d  530,  1974  D.C.  App.  LEXIS  391  (1974). 

Defendant's  actions  in  holding  child  under 
shower  in  such  a  manner  as  to  cause  child  to 
fight  for  air,  and  in  repeatedly  slapping  and 
kicking  the  child  after  removing  him  from  the 
shower,  supported  verdict  of  guilty  on  charge  of 
cruelty  to  a  child,  irrespective  of  fact  that  child 
was  also  beaten  with  a  belt  and  defendant  was 
also  convicted  of  assault  with  a  dangerous 
weapon.  D.C.  Code§§  22-502,  22-901.  Winters 
V.  United  States,  317  A.2d  530,  1974  D.C.  App. 
LEXIS  391  (1974). 

Weight  and  sufficiency  of  evidence. 

—  Assault  of  women  and  children,  weight 
and  sufficiency  of  evidence. 

Evidence  supported  two  of  four  convictions 
for  assault  with  dangerous  weapon  (ADW)  aris- 
ing from  incident  in  which  defendant  fired  gun 
into  former  girlfriend's  apartment  while  girl- 
friend and  her  three  children  were  present; 
defendant  fired  two  shots  into  apartment  and 
knew  of  presence  of  at  least  girlfriend  and  his 
son.  D.C.  Code  1981,  §  22-502.  James  v.  United 
States,  718  A.2d  1083,  1998  D.C.  App.  LEXIS 
193  (1998). 

Evidence  was  sufficient  to  support  convic- 
tions for  assault  with  dangerous  weapon 
(ADW),  even  though  there  was  no  direct  evi- 
dence that  defendant  actually  fired  shots  into 
former  girlfriend's  apartment;  circumstantial 
evidence  placed  defendant  at  scene  of  assault, 
established  defendant's  desire  to  frighten  girl- 
friend so  that  she  would  not  go  out  and  let  him 
spend  night,  demonstrated  defendant's  anger 
and  distress  at  girlfriend's  refusal  to  allow  him 
entry,  and  linked  defendant  spatially  and  tem- 
porally with  gunshots  constituting  the  assault. 
D.C.  Code  1981,  §  22-502.  James  v.  United 
States,  718  A.2d  1083,  1998  D.C.  App.  LEXIS 
193  (1998). 

Evidence  that  defendant  stared  at  child  vic- 
tim from  pay  phone,  followed  her  to  car, 
knocked  on  window  with  barrel  of  shotgun,  and 
brandished  barrel  of  weapon  at  two  occupants 
of  car  was  sufficient  for  jury  to  conclude  that 
defendant  acted  in  manner  which  would  rea- 
sonably justify  the  occupants  to  believe  that 
defendant  would  use  weapon  against  them,  and 
thus  was  sufficient  to  support  convictions  of 
assault  with  a  deadly  weapon  on  an  attempt- 
to-frighten  theory  D.C.  Code  1981,  §  22-502. 
Peterson  v.  United  States,  657  A.2d  756,  1995 
D.C.  App.  LEXIS  66  (1995). 

While  the  development  of  direct  testimony  on 
the  beating  of  child  was  less  than  a  model  of 
precision,  the  evidence  as  a  whole  was  ade- 
quate to  sustain  jury's  verdict  finding  defen- 
dant guilty  of  assault  with  a  dangerous 
weapon,  namely,  a  belt.  D.C.  Code  §  22-502. 
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Robinson  v.  United  States,  317  A.2d  508,  1974 
D.C.  App.  LEXIS  397  (1974). 

In  prosecution  on  charges  of  cruelty  to  child 
and  assault  with  a  dangerous  weapon,  namely, 
a  belt,  intent  was  an  essential  element  of  the 
offenses  and  hence  had  to  be  proved  by  the 
Government  beyond  a  reasonable  doubt.  D.C. 
Code  §§  22-502,  22-901.  Robinson  v.  United 
States,  317  A.2d  508,  1974  D.C.  App.  LEXIS 
397  (1974). 

—  Defenses  generally,  weight  and  suffi- 

ciency of  evidence. 

Where  there  was  no  proof  that  cylinderless 
gun  found  in  possession  of  defendant's  accom- 
plice when  arrested  40  hours  after  robbery  had 
been  the  gun  used  in  the  robbery,  there  was  no 
basis  for  defendant's  claim  that  the  robbery  gun 
was  inoperable  and  therefore  could  not  legally 
be  vehicle  of  an  assault  with  a  dangerous 
weapon.  United  States  v.  Alexander,  430  F.2d 
904,  1970  U.S.  App.  LEXIS  7440  (C.A.D.C. 
1970). 

—  Identity  and  characteristics  of  persons 

or  things,  weight  and  sufficiency  of 
evidence. 

Evidence  on  issue  of  joint  criminal  venture 
and  possession  of  purse  and  shotgun  found  in 
speeding  automobile,  occupied  by  defendants 
as  driver  and  passenger,  a  short  time  after  a 
purse  had  been  forcibly  taken  from  a  pedes- 
trian by  two  men,  one  of  whom  was  armed  with 
pistol,  was  sufficient  to  support  conviction  of 
armed  robbery,  assault  with  a  dangerous 
weapon  and  possession  of  unregistered  firearm, 
notwithstanding  that  at  least  one  of  four  or  five 
original  occupants  of  vehicle  had  fled  and  that 
identification  of  defendants  was  "inconclusive" 
at  best.  D.C.  Code  §§  22-502,  22-2901,  22-3202; 
26  U.S.C.  (I.R.C.1954)  §  5861(d).  United  States 
v.  McCall,  460  F.2d  952,  1972  U.S.  App.  LEXIS 
10560  (C.A.D.C.  1972). 

Identification  testimony  of  victim  and  chief 
prosecution  witness  was  sufficient  to  sustain 
conviction  of  assault  with  intent  to  kill  and 
convictions  of  assault  with  a  deadly  weapon. 
D.C.  Code  §§  22-501,  22-502.  Allen  v.  United 
States,  420  F.2d  223,  1969  U.S.  App.  LEXIS 
9997  (C.A.D.C.  1969). 

Conviction  for  robbery  and  assault  with  dan- 
gerous weapon  was  not  vitiated  by  failure  of 
police  to  fingerprint  pistol.  Harling  v.  United 
States,  401  F.2d  392,  1968  U.S.  App.  LEXIS 
6335  (C.A.D.C.  1968),  writ  of  certiorari  denied 
by  393  U.S.  1068,  89  S.  Ct.  725,  21  L.  Ed.  2d 
711,  1969  U.S.  LEXIS  2750  (1969). 

Evidence  was  sufficient  to  establish  identit}'' 
of  defendant  as  perpetrator  of  assault  with  a 
dangerous  weapon  and  malicious  destruction  of 
property,  even  though  defendant  argued  that 
victim  did  not  recall  giving  a  description  of 
assailant  as  having  facial  hair,  while  defendant 


had  a  mustache,  and  that  there  were  discrep- 
ancies between  testimonies  of  victim  and  eye- 
witness; victim  had  ample  time  to  observe  de- 
fendant's face  as  they  approached  each  other 
while  making  near-continuous  eye  contact  and 
while  it  was  daylight,  victim  made  a  positive 
show-up  identification  of  defendant  a  few  min- 
utes later  and  identified  him  at  trial,  and  vic- 
tim's identification  was  corroborated  by  eyewit- 
ness. Lewis  V.  United  States,  930  A.2d  1003, 
2007  D.C.  App.  LEXIS  550  (2007). 

Convictions  for  multiple  charges  arising  out 
of  armed  robbery  of  apartment  building  were 
supported  by  the  identification  of  defendants  by 
victims  and  police  officers,  and  testimony  that 
the  defendants' weapons  were  operational.  D.C. 
Code  1981,  §§  22-502,  22-1801(a),  22-2101,  22- 
2901,  22-3202,  22-3204(a,  b),  22-3214(a). 
Hanna  v.  United  States,  666  A.2d  845,  1995 
D.C.  App.  LEXIS  202  (1995). 

Sufficient  evidence  of  defendants'  identities 
as  perpetrators  of  charged  assault  with  danger- 
ous weapon  and  possession  of  firearm  during 
crime  of  violence  was  provided  by  identifica- 
tions made  by  victims  and  circumstantial  evi- 
dence, in  light  of  child  victim's  selection  of 
photograph  of  one  defendant  from  photo  array 
and  fact  that  adult  victim  pointed  out  both 
defendants  to  police  when  he  saw  them  a  sec- 
ond time  the  same  night,  within  five  to  ten 
minutes  after  the  assault,  and  had  accurately 
described  one  defendant  prior  to  his  apprehen- 
sion, and  in  light  of  evidence  of  defendants' 
consciousness  of  guilt  in  that  one  defendant  fled 
and  the  other  attempted  to  hide  clothing  which 
would  identify  him.  D.C.  Code  1981,  §§  22-502, 
22-3204(b).  Peterson  v.  United  States,  657  A.2d 
756,  1995  D.C.  App.  LEXIS  66  (1995). 

Fact  that  victim  identified  defendant  as  one 
of  two  men  carrying  pistols  who  assaulted  vic- 
tim was  sufficient  to  sustain  conviction  of  as- 
sault with  dangerous  weapon.  D.C.  Code  1981, 
§  22-502.  Owens  v.  United  States,  497  A.2d 
1086,  1985  D.C.  App.  LEXIS  477  (1985),  writ  of 
certiorari  denied  by  474  U.S.  1085,  106  S.  Ct. 
861,  88  L.  Ed.  2d  900,  1986  U.S.  LEXIS  1161, 
54  U.S.L.W.  3484  (1986). 

Evidence  in  trial  against  various  defendants 
failed  to  prove  beyond  a  reasonable  doubt  that 
particular  defendant  made  attempt  or  effort, 
with  force  or  violence,  to  do  injury  to  deceased, 
and  thus  failed  to  establish  assault  by  such 
particular  defendant.  D.C.  Code  §  22-502. 
Sousa  V.  United  States,  400  A.2d  1036,  1979 
D.C.  App.  LEXIS  316  (1979),  writ  of  certiorari 
denied  by  444  U.S.  981, 100  S.  Ct.  484,  62  L.  Ed. 
2d  408,  1979  U.S.  LEXIS  3979  (1979),  writ  of 
certiorari  denied  by  444  U.S.  981,  100  S.  Ct. 
485,  62  L.  Ed.  2d  408  (1979). 

—  In  general. 

Evidence,  including  permissible  inference 
jury  was  permitted  to  draw  from  fact  that 
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defendant  was  found  within  an  hour  of  larceny 
in  exclusive  possession  of  recently  stolen  truck, 
supported  convictions  of  kidnapping  of  truck 
helper,  armed  robbery  and  assault  with  a  dan- 
gerous weapon.  D.C.  Code  §§  22-502,  22-2101, 
22-2901,  22-3202.  United  States  v.  Wolford,  444 
F.2d  876,  1971  U.S.  App.  LEXIS  11155 
(C.A.D.C.  1971). 

Evidence  sustained  conviction  for  assault 
and  carrying  dangerous  weapon.  D.C.  Code 
§§  22-502,  22-3204.  United  States  v  White, 
429  F.2d  711,  1970  U.S.  App.  LEXIS  9357 
(C.A.D.C.  1970). 

From  visual  evidence  presented,  and  partic- 
ularly a  demonstration  in  which  prosecutor 
assisted  by  standing  on  a  courtroom  table  to 
simulate  defendant's  position  on  a  ledge  above 
assault  victim,  it  was  possible  with  great  accu- 
racy to  determine  projectory  of  bullet  and  hence 
to  furnish  a  basis  from  which  court  and  jury 
could  conclude  beyond  a  reasonable  doubt  that 
defendant  fired  bullet  that  hit  victim,  that 
defendant  had  a  dangerous  weapon  in  his  pos- 
session at  time  victim  was  shot  and  that  defen- 
dant fired  shot  from  a  pistol;  thus,  evidence, 
though  visual,  was  sufficient  to  sustain  defen- 
dant's conviction  of  assault  with  a  dangerous 
weapon.  D.C.  Code  §  22-502.  United  States  v 
Skinner,  425  F2d  552,  1970  U.S.  App.  LEXIS 
10775  (C.A.D.C.  1970). 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  of  six  counts  of  armed  kidnap- 
ping, five  counts  of  armed  rape,  two  counts  of 
armed  robbery,  and  one  count  each  of  assault 
with  a  deadly  weapon  and  armed  assault  with 
intent  to  commit  sodomy.  D.C.  Code  §§  22-502, 
22-2101,  22-2801,  22-2901,  22-3202,  22-3502. 
Davis  V  United  States,  367  A.2d  1254,  1976 
D.C.  App.  LEXIS  448  (1976),  writ  of  certiorari 
denied  by  434  U.S.  847,  98  S.  Ct.  154,  54  L.  Ed. 
2d  114,  1977  U.S.  LEXIS  3112  (1977). 

—  Insanity  or  other  incapacity,  weight  and 
sufficiency  of  evidence. 

Testimony  by  prison  guards  that  they  were 
locked  in  a  cell  and  held  as  hostages,  that 
defendant  frequently  checked  the  cell  where 
the  guards  were  confined,  that  he  told  the 
guards  that  he  "had  nothing  to  lose  by  going  out 
looking,"  that  defendant  separated  himself 
from  a  group  of  inmates  who  did  not  want  to 
escape  immediately  before  rebellious  inmates 
clustered  for  breakout  attempt,  and  that  defen- 
dant thereafter  came  by  the  cell  many  times 
armed  with  a  short  piece  of  steel  with  a  sharp 
end  and  threatened  the  hostages  was  sufficient 
to  sustain  defendant's  convictions  for  at- 
tempted escape,  armed  kidnapping,  robbery, 
and  riot.  18  U.S.C.  §  751;  D.C.  Code  §§  22-502, 
22-1122,  22-2901,  22-3202.  United  States  v 
Bridgeman,  523  F2d  1099,  1975  U.S.  App. 
LEXIS  11742  (C.A.D.C.  1975),  writ  of  certiorari 
denied  by  425  U.S.  961,  96  S.  Ct.  1743,  96  S.  Ct. 


1744,  48  L.  Ed.  2d  206,  1976  U.S.  LEXIS  1553 
(1976). 

Record,  including  testimony  of  a  private  psy- 
chiatrist who  examined  defendant  at  govern- 
ment expense,  was  sufficient  to  support  finding 
that  criminal  acts  committed  by  defendant 
(armed  robbery,  assault  with  a  dangerous 
weapon,  and  carrjdng  a  dangerous  weapon) 
were  not  so  proximately  tied  to  defendant's 
mental  impairment  as  to  require  his  exculpa- 
tion. D.C.  Code  §§  22-502,  22-2901,  22-3202, 
22-3204;  18  U.S.C.  United  States  v.  Wilson,  471 
F2d  1072,  1972  U.S.  App.  LEXIS  7095 
(C.A.D.C.  1972),  writ  of  certiorari  denied  by  410 
U.S.  957,  93  S.  Ct.  1431,  35  L.  Ed.  2d  691,  1973 
U.S.  LEXIS  3264  (1973). 

Finding  that  commission  of  robbery  and  as- 
sault with  dangerous  weapon  was  not  causally 
connected  with  defendant's  alleged  mental  ill- 
ness and  narcotic  addiction  was  supported  by 
substantial  testimony  D.C.  Code  §§  22-502, 
22-2901.  United  States  v  Carter,  436  F.2d  200, 
1970  U.S.  App.  LEXIS  8882  (C.A.D.C.  1970). 

In  light  of  evidence  on  issue  whether  offense 
was  a  product  of  mental  illness,  conviction  for 
robbery  of  property  belonging  to  United  States, 
assault  with  dangerous  weapon  and  carrying 
dangerous  weapon  would  be  affirmed.  18  U.S.C. 
§  2112;  D.C.  Code  §§  22-502,  22-2901,  24- 
301(a).  Adams  v.  United  States,  413  F.2d  411, 
1969  U.S.  App.  LEXIS  12488  (C.A.D.C.  1969). 

—  Juvenile  offenders,  weight  and  suffi- 
ciency of  evidence. 

Complainant's  testimony  that,  just  before  she 
felt  a  blow  from  behind,  juvenile  had  run  be- 
hind her,  and  that  neither  of  the  two  attackers 
who  initially  engaged  her  in  fight  had  struck 
the  blow  to  her  back,  and  had  been  too  far  away 
to  do  so,  was  sufficient  to  prove  simple  assault, 
but  was  insufficient  to  establish  that  juvenile 
had  used  a  weapon,  as  required  to  establish 
assault  with  dangerous  weapon;  although  com- 
plainant testified  that  she  felt  blood  coming 
down  her  back,  no  weapon  was  recovered,  com- 
plainant testified  she  never  had  seen  a  weapon, 
and  government  did  not  elicit  testimony  re- 
garding nature  and  extent  of  complainant's 
injury  D.C.  Code  1981,  §  22-502.  In  re  M.M.S., 
691  A.2d  136,  1997  D.C.  App.  LEXIS  55  (1997). 

It  was  within  province  of  court,  as  trier  of 
fact,  to  disbelieve  testimony  of  waitress  who 
had  chosen  juvenile's  photograph  from  display 
on  day  after  robbery  of  restaurant  but  who 
testified  at  trial  that  defendant  was  not  the  boy 
who  had  pointed  gun  at  her.  D.C.  Code  §§  22- 
502,  22-2901.  In  re  W.K.,  323  A.2d  442,  1974 
D.C.  App.  LEXIS  251  (1974). 

Positive  identification  by  one  eyewitness  and 
somewhat  tentative  identifications  by  two 
other  eyewitnesses  were  sufficient  basis  for 
finding  juvenile  guilty  of  robbery  and  assault 
with  dangerous  weapon.  D.C.  Code  §§  22-502, 
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22-2901.  In  re  W.K.,  323  A.2d  442,  1974  D.G. 
App.  LEXIS  251  (1974). 

Under  record,  trial  court's  finding  that  juve- 
nile was  an  aider  and  abettor  in  assault  and 
robbery,  and  hence  a  delinquent,  was  not 
plainly  wrong.  D.C.  Code  §§  22-105,  22-502, 
22-2901.  In  re  W.,  294  A.2d  174,  1972  D.C.  App. 
LEXIS  237  (1972). 

Uncontroverted  testimony  afforded  ample 
basis  for  trier  of  fact  to  draw  reasonable  and 
permissible  inference  that  the  juvenile  was 
involved  as  aider  and  abettor  in  the  criminal 
conduct  of  robbing  and  assaulting  another  ju- 
venile notwithstanding  there  was  contradictory 
testimony  by  complaining  witness.  D.C.  Code 
§§  22-105,  22-502,  22-2901.  In  re  W.,  294  A.2d 
174,  1972  D.C.  App.  LEXIS  237  (1972). 

—  Mayhem,  weight  and  sufficiency  of  evi- 

dence. 

Evidence  that  victim  had  facial  scars  from 
cuts  and  had  lost  some  use  of  her  right  arm  and 
hand  was  sufficient  to  support  finding  that  she 
was  permanently  disabled  required  to  support 
conviction  for  mayhem.  D.C.  Code  1981,  §  22- 
506.  Whitaker  v.  United  States,  616  A.2d  843, 
1992  D.C.  App.  LEXIS  287  (1992). 

Jury  could  infer  from  evidence  in  prosecution 
for  malicious  disfigurement  that  defendant  had 
required  deliberate  intent  to  disfigure  victim  by 
throwing  caustic  liquid  at  him,  even  though  no 
evidence  was  presented  to  show  that  defendant 
knew  liquid  would  cause  harmful  burns.  D.C. 
Code  1981,  §  22-506.  Curtis  v.  United  States, 
568  A.2d  1074,  1990  D.C.  App.  LEXIS  4  (1990). 

In  light  of  ferocity  of  the  attack,  the  injuries 
sustained,  and  defendant's  own  comments 
while  assaulting  victim,  there  was  ample  cir- 
cumstances from  which  jury  could  infer  evi- 
dence of  defendant's  specific  intent  to  commit 
mayhem.  D.C.  Code  1981,  §  22-506.  Smith  v. 
United  States,  466  A.2d  429,  1983  D.C.  App. 
LEXIS  482  (1983). 

—  Motive  and  intent,  weight  and  suffi- 

ciency of  evidence. 

Evidence  that  while  defendant  and  victim 
were  fighting,  defendant,  with  general  intent  to 
injure,  struck  victim  with  pencil  in  hand,  lodg- 
ing pencil  in  victim's  eye,  was  sufficient  to 
sustain  conviction  for  assault  with  dangerous 
weapon.  D.C.  Code  1981,  §  22-502.  Wynn  v. 
United  States,  538  A.2d  1139,  1988  D.C.  App. 
LEXIS  51  (1988). 

Evidence  of  a  defendant's  intent  to  commit 
offenses  of  attempted  armed  robbery,  conspir- 
acy and  two  counts  of  assault  with  deadly 
weapon  was  sufficient  to  sustain  his  convictions 
of  such  offenses.  Jones  v.  United  States,  386 
A.2d  308,  1978  D.C.  App.  LEXIS  515  (1978), 
writ  of  certiorari  denied  by  444  U.S.  925,  100  S. 
Ct.  263,  62  L.  Ed.  2d  181,  1979  U.S.  LEXIS 
3472  (1979). 


Evidence  concerning  threats  made  by  one 
defendant  to  robbery  victims  as  they  attempted 
to  follow  robbers  was  sufficient  to  support  con- 
viction of  that  defendant  for  assault  with  a 
dangerous  weapon.  D.C.  Code  §  22-502. 
Heiligh  v.  United  States,  379  A.2d  689,  1977 
D.C.  App.  LEXIS  252(1977). 

—  Motor  vehicle  offenses,  weight  and  suf- 

ficiency of  evidence. 

Evidence  adduced  at  trial  permitted  jury  to 
conclude  beyond  a  reasonable  doubt  that  an 
automobile,  driven  at  speeds  and  in  manner 
that  defendant  employed,  was  likely  to  produce 
death  or  serious  bodily  injury  because  of  wan- 
ton and  reckless  manner  of  its  use  in  disregard 
of  lives  and  safety  of  others  and  was  sufficient 
to  support  defendant's  conviction  for  assault 
with  a  dangerous  weapon.  D.C.  Code  1981, 
§  22-502.  Powell  v.  United  States,  485  A.2d 
596,  1984  D.C.  App.  LEXIS  565  (1984),  writ  of 
certiorari  denied  by  474  U.S.  981,  106  S.  Ct. 
420,  88  L.  Ed.  2d  339,  1985  U.S.  LEXIS  4406, 
54  U.S.L.W.  3328  (1985). 

In  prosecution  for  assault  with  a  dangerous 
weapon,  assault  on  a  police  officer  with  a  dan- 
gerous weapon  and  assault  on  a  police  officer, 
jury  could  have  found  that  both  defendants 
were  participants  in  altercation  provoked  by 
one  defendant's  obstruction  of  public  street  in 
violation  of  traffic  regulations,  that  fisticuffs 
followed,  and  that  other  defendant  drove  auto- 
mobile into  officer  with  guilty  knowledge,  in- 
tending to  aid  the  other  defendant.  D.C.  Code 
§§  22-502,  22-505(a,  b).  Johnson  v.  United 
States,  386  A.2d  710,  1978  D.C.  App.  LEXIS 
382  (1978). 

In  prosecution  for  assault  with  a  dangerous 
weapon,  an  automobile,  jury  could  have  found 
that  defendant,  who  did  not  drive  automobile, 
who  did  not  tell  other  defendant  to  do  so  and 
who  had  allegedly  abandoned  affray  and 
stepped  aside  in  retreat  before  automobile  col- 
lided with  officer,  stepped  aside  for  purpose  of 
providing  a  clear  path  for  the  other  defendant 
to  run  the  officer  down.  D.C.  Code  §  22-502. 
Johnson  v.  United  States,  386  A.2d  710,  1978 
D.C.  App.  LEXIS  382  (1978). 

—  Persons  liable,  weight  and  sufficiency  of 

evidence. 

Evidence  including  testimony  showing  that 
defendant  walked  behind  victims  and  tried  to 
remove  wallet  from  victim's  pocket  was  suffi- 
cient to  support  the  implicit  finding  of  verdict 
that  defendant  aided  and  abetted  the  offense  of 
assault  with  intent  to  commit  robbery  while 
armed  with  a  dangerous  weapon  and  the  of- 
fense of  assault  with  a  dangerous  weapon.  D.C. 
Code  §§  22-105,  22-501  et  seq.,  22-502.  United 
States  V.  Prater,  462  F.2d  292,  1972  U.S.  App. 
LEXIS  10401  (C.A.D.C.  1972). 
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Evidence  that  inter  alia,  defendant  and  two 
other  men  entered  store  together,  that  they 
conversed  together  until  other  customers  left 
the  store,  that  defendant  did  not  lie  on  the  floor 
when  one  of  the  codefendants,  with  a  gun, 
announced  a  "stick-up"  and  said  "To  the  floor.", 
and  that  defendant  moved  from  near  the  door 
to  near  the  cash  register  after  a  codefendant 
ordered  store  employee  to  open  it  was  sufficient 
to  support  defendant's  conviction  for  armed 
robbery  and  assault  with  a  dangerous  weapon, 
and  conflicting  testimony  of  defendant  and  his 
codefendants  whereby  they  all  sought  to  estab- 
lish that  defendant  and  one  of  his  codefendants 
were  innocent  bystanders  did  not  destroy  the 
permissible  inference  of  defendant's  guilt.  D.C. 
Code  §§  22-105,  22-502,  22-2901,  22-3202. 
United  States  v  Lumpkin,  448  F.2d  1085,  1971 
U.S.  App.  LEXIS  9452  (C.A.D.C.  1971). 

Evidence  was  sufficient  to  convict  defendant 
as  aider  and  abettor  with  respect  to  assault 
with  a  deadly  weapon;  defendant  drove  code- 
fendant to  the  scene  and  sat  in  car  while 
codefendant  got  out  of  the  car  with  gun  drawn, 
and  when  codefendant  returned  with  robbery 
victim's  purse,  defendant  drove  away  and  led 
police  on  chase  with  codefendant  still  at  his 
side.  Maddox  v  United  States,  745  A.2d  284, 
2000  D.C.  App.  LEXIS  15  (2000). 

Evidence  was  insufficient  to  convict  defen- 
dant of  assault  with  deadly  weapon,  on  aiding 
and  abetting  theory;  although  defendant  talked 
to  attacker  before  assault,  then  brushed  several 
inches  from  victim,  and  then  talked  to  attacker 
again  after  the  assault,  defendant's  presence  at 
scene  was  not  enough  to  establish  participation 
in  crime,  and  act  of  brushing  by  victim  was  not 
reasonable  basis  for  inferring  defendant  dis- 
tracted victim  in  order  to  facilitate  stabbing. 
Jones  V  United  States,  625  A.2d  281,  1993  D.C. 
App.  LEXIS  121  (1993). 

Defendant  was  properly  convicted  for  assault 
with  dangerous  weapon  based  upon  pistol 
whipping  of  victim  by  coconspirators.  D.C.  Code 
1981,  §§  22-502,  33-541(a)(l),  33-549.  Belton  v 
United  States,  581  A.2d  1205,  1990  D.C.  App. 
LEXIS  220  (1990). 

There  was  sufficient  evidence  from  which 
jury  could  reasonably  find  that  defendant  aided 
and  abetted  shooting  of  victim  outside  of  night- 
club following  fight  in  nightclub,  thus  sustain- 
ing conviction  for  assault  with  a  dangerous 
weapon,  where  evidence  showed  that  inside 
and  outside  events  were  part  of  continuous 
chain  of  events  and  the  shooting  outside  the 
club  was  natural  and  probable  consequence  of 
defendant's  actions  in  handing  gun,  inside  the 
club,  to  person  who  shot  victim  outside  of  club. 
D.C.  Code  1981,  §  22-105.  Murchison  v  United 
States,  486  A.2d  77,  1984  D.C.  App.  LEXIS  575 
(1984). 

Evidence  that  defendant  aided  and  abetted 
codefendant  in  crime  of  robbing  decedent  and 


burglarizing  her  home  was  sufficient  to  sustain 
conviction  of  felony-murder.  D.C.  Code  1981, 
§§  22-502,  22-1801(a),  22-2401,  22-2402,  22- 
3202,  22-3204.  Adams  v  United  States,  466 
A.2d  439,  1983  D.C.  App.  LEXIS  483  (1983). 

Evidence  was  sufficient  to  sustain  defen- 
dant's assault  with  dangerous  deadly  weapon 
conviction  on  theory  that  coparticipant  engaged 
in  such  assault  and  that  assault  was  natural 
and  probable  consequence  of  attempted  robbery 
or  defendant's  participation  in  events  leading  to 
assault  warranted  holding  him  responsible,  or 
that  assault  took  place  during  defendant's  and 
coparticipant's  escape  after  committing  an- 
other offense,  or  that  defendant  aided  and  abet- 
ted coparticipant  in  escape  and  thus  was 
equally  responsible  for  intended  assault  by 
coparticipant  or  that  assault  was  object  of  con- 
spiracy. D.C.  Code  §  22-105.  Jones  v.  United 
States,  386  A.2d  308,  1978  D.C.  App.  LEXIS 
515  (1978),  writ  of  certiorari  denied  by  444  U.S. 
925,  100  S.  Ct.  263,  62  L.  Ed.  2d  181,  1979  U.S. 
LEXIS  3472  (1979). 

Evidence  was  sufficient  to  sustain  a  defen- 
dant's conviction  of  two  counts  of  assault  with 
deadly  weapon  on  theory  that  they  were  perpe- 
trated in  course  of  conspiracy  in  which  defen- 
dant was  involved.  D.C.  Code  §  22-105a.  Jones 
V  United  States,  386  A.2d  308,  1978  D.C.  App. 
LEXIS  515  (1978),  writ  of  certiorari  denied  by 
444  U.S.  925,  100  S.  Ct.  263,  62  L.  Ed.  2d  181, 
1979  U.S.  LEXIS  3472  (1979). 

Evidence  in  prosecution  resulting  in  convic- 
tions of  codefendants  for  second-degree  bur- 
glary, armed  robbery,  and  assault  with  danger- 
ous weapon  was  sufficient  to  establish 
involvement  of  one  codefendant  as  an  aider  and 
abettor.  Dixon  v  United  States,  320  A.2d  318, 
1974  D.C.  App.  LEXIS  215  (1974). 

—  Robbery,  weight  and  sufficiency  of  evi- 

dence. 

Evidence  sustained  determination  that  as- 
saults with  dangerous  weapons  upon  persons 
other  than  bank  tellers,  committed  in  connec- 
tion with  bank  robbery,  were  separate  assaults 
rather  than  a  single  group  assault.  D.C.  Code 
§  22-502.  United  States  v  Cooper,  504  F.2d 
260,  1974  U.S.  App.  LEXIS  6885  (C.A.D.C. 
1974). 

Evidence  that  assaults  of  two  victims  were 
used  to  effectuate  robbery  of  third  victim  could 
not  support  convictions  for  assault  with  intent 
to  commit  robbery  of  first  two  victims,  as 
charged  in  indictment.  D.C.  Code  1981,  §§  22- 
501,  22-502,  22-3202.  Long  v  United  States, 
687  A.2d  1331,  1996  D.C.  App.  LEXIS  234 
(1996). 

—  Self-defense,  weight  and  sufficiency  of 

evidence. 

Evidence  supported  finding  that  defendant 
accused  of  manslaughter  and  assault  with 
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deadly  weapon  had  not  acted  in  self-defense. 
D.C.  Code  1961,  §§  22-502,  22-2405.  Rowe  v. 
United  States,  370  F.2d  240,  1966  U.S.  App. 
LEXIS  4197  (C.A.D.C.  1966). 

—  Use  of  dangerous  weapon,  weight  and 
sufficiency  of  evidence. 

Evidence,  including  testimony  of  identifica- 
tion witness,  was  sufficient  to  sustain  convic- 
tion of  armed  robbery  and  assault  with  deadly 
weapon.  D.C.  Code  §§  22-502,  22-2901,  22- 
3202.  United  States  v.  Jones,  517  F.2d  176, 
1975  U.S.  App.  LEXIS  13243  (C.A.D.C.  1975). 

Evidence  sustained  conviction  for  assault  on 
police  officer  while  armed  with  dangerous 
weapon.  D.C.  Code  §  22-505(b).  United  States 
V  Lee,  509  F.2d  400,  1974  U.S.  App.  LEXIS 
5476  (C.A.D.C.  1974),  writ  of  certiorari  denied 
by  420  U.S.  1006,  95  S.  Ct.  1451,  43  L.  Ed.  2d 
765,  1975  U.S.  LEXIS  1180  (1975). 

In  prosecution  for  armed  robbery  and  assault 
with  deadly  weapon,  evidence  that  a  weapon 
was  used  in  robbery  was  sufficient.  United 
States  V  DeCoster,  487  F.2d  1197,  1973  U.S. 
App.  LEXIS  7660  (C.A.D.C.  1973). 

Evidence  sustained  conviction  of  armed  rob- 
bery, assault  with  dangerous  weapon,  posses- 
sion of  prohibited  weapon,  a  sawed-off  shotgun, 
and  possession  of  unregistered  firearm.  United 
States  V  Thomas,  485  F.2d  1012,  1973  U.S. 
App.  LEXIS  8265  (C.A.D.C.  1973). 

Evidence  was  sufficient  to  support  convic- 
tions of  first-degree  burglary  and  of  assault 
with  a  deadly  weapon  despite  claim  that,  ab- 
sent corroborating  evidence,  testimony  of  com- 
plaining witness  alone  could  not  support  find- 
ings of  guilt.  D.C.  Code  §§  22-502,  22-1801(a). 
United  States  v  Carmichael,  469  F.2d  937, 
1972  U.S.  App.  LEXIS  7118  (C.A.D.C.  1972). 

Evidence  sustained  robbery  and  assault  with 
dangerous  weapon  convictions  of  defendant 
who  was  identified  by  victims  as  robber  who 
used  sawed-off  shotgun  and  who  was  observed 
in  area  where  robbery  occurred  shortly  before 
and  shortly  after  robbery.  United  States  v.  Ran- 
dolph, 443  F.2d  729,  1970  U.S.  App.  LEXIS 
5865  (C.A.D.C.  1970). 

Evidence  was  sufficient  to  support  conviction 
for  assault  with  dangerous  weapon  upon  Ca- 
nine Corps  police  officer  and  did  not  require 
conclusion  that  shots  were  fired  not  at  police- 
man but  at  police  dog.  Jackson  v.  United  States, 
412  F2d  149,  1969  U.S.  App.  LEXIS  9100 
(C.A.D.C.  1969). 

Evidence  sustained  conviction  for  house- 
breaking, impersonation  of  police  officer,  as- 
sault with  dangerous  weapon  and  robbery. 
Parker  v  United  States,  391  F2d  457,  1967 
U.S.  App.  LEXIS  5317  (C.A.D.C.  1967). 

Sufficient  evidence  supported  defendant's 
conviction  for  assault  with  a  dangerous  weapon 
(ADW);  there  was  evidence  that  defendant  in- 
tended to  and  did  try  to  injure  or  frighten 


victim  by  using  his  van  as  weapon  in  manner 
likely  to  cause  her  to  have  a  car  accident,  and 
victim's  testimony  concerning  the  manner  in 
which  defendant  used  his  vehicle,  trying  to  run 
her  off  the  road  and  force  her  into  oncoming 
traffic,  was  sufficient  to  permit  jury  to  find 
reasonably  that  defendant  used  his  vehicle  as 
dangerous  weapon  in  committing  assault.  Frye 

V  United  States,  926  A.2d  1085,  2005  D.C.  App. 
LEXIS  532  (2005). 

Sufficient  evidence  supported  defendant's 
conviction  for  assault  with  a  dangerous  weapon 
(ADW);  there  was  evidence  that  defendant  in- 
tended to  and  did  try  to  injure  or  frighten 
victim  by  using  his  van  as  weapon  in  manner 
likely  to  cause  her  to  have  a  car  accident,  and 
victim's  testimony  concerning  the  manner  in 
which  defendant  used  his  vehicle,  trying  to  run 
her  off  the  road  and  force  her  into  oncoming 
traffic,  was  sufficient  to  permit  jury  to  find 
reasonably  that  defendant  used  his  vehicle  as 
dangerous  weapon  in  committing  assault.  Frye 

V  United  States,  926  A.2d  1085,  2005  D.C.  App. 
LEXIS  532  (2005). 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  for  assault  with  a  dangerous 
weapon;  vehicle  was  immediately  to  the  right  of 
car,  and  as  defendant  leaned  out  of  the  passen- 
ger side  window  of  car  to  fire  shots  at  vehicle, 
defendant  would  have  had  an  unobstructed  line 
of  sight  directly  into  vehicle,  and  jury  could 
have  reasonably  inferred  from  these  facts  that 
defendant  realized  that  vehicle's  driver  was  not 
alone  in  vehicle.  McCoy  v.  United  States,  890 
A.2d  204,  2006  D.C.  App.  LEXIS  7  (2006). 

Evidence  that  defendant  drove  car  to  scene  of 
shootings,  that  he  and  other  occupants  of  car 
called  out  to  intended  victim,  and  that  he  and 
others  pointed  their  guns  and  fired  shots  at 
intended  victim,  was  sufficient  to  show  that 
defendant  had  general  intent  to  commit  assault 
with  deadly  weapon,  as  required  to  support 
conviction  for  that  offense.  Williams  v.  United 
States,  881  A.2d  557,  2005  D.C.  App.  LEXIS 
453  (2005),  writ  of  certiorari  denied  by  546  U.S. 
1112,  126  S.  Ct.  1132,  163  L.  Ed.  2d  892,  2006 
U.S.  LEXIS  700  (2006). 

Sufficient  evidence  supported  convictions  for 
aggravated  assault  while  armed  and  assault 
with  a  dangerous  weapon;  during  argument 
between  defendant  and  victim,  defendant 
plunged  knife  deep  into  victim's  neck,  and  vic- 
tim required  emergency  surgery  to  repair  two 
life-threatening  lacerations  to  his  right  carotid 
artery.  Finch  v  United  States,  867  A.2d  222, 
2005  D.C.  App.  LEXIS  19  (2005),  writ  of  certio- 
rari denied  by  544  U.S.  1055,  125  S.  Ct.  2313, 
161  L.  Ed.  2d  1100,  2005  U.S.  LEXIS  4294,  73 
U.S.L.W.  3685  (2005). 

Defendant's  mere  display  of  knife  in  order  to 
allegedly  deter  onrushing  attacker  did  not  con- 
stitute excessive  use  of  deadly  force  as  matter 
of  law,  for  purposes  of  defendant's  claim  that  he 


108 


Assault;  Mayhem;  Threats 


§  22-402 


acted  in  self-defense,  in  trial  for  simple  assault 
and  attempted  possession  of  prohibited 
weapon.  Douglas  v.  United  States,  859  A.2d 
641,  2004  D.C.  App.  LEXIS  460  (2004). 

Sufficient  evidence  supported  convictions  for 
armed  carjacking,  armed  robbery,  aggravated 
assault  while  armed  (AAWA),  assault  with  a 
dangerous  weapon  (ADW),  possession  of  a  fire- 
arm while  committing  a  crime  of  violence,  and 
carrying  a  pistol  without  a  license;  victim  was 
able  to  determine  defendants'  relative  heights 
and  complexions,  although  they  masked  their 
faces,  officer  apprehended  defendant  after  he 
fled  from  car  bearing  license  number  of  car 
reported  stolen  only  a  few  minutes  earlier,  and 
wearing  very  shoes  identified  as  those  stolen 
from  victim's  feet,  and  defendant's  girlfriend 
testified  that  defendants  brought  into  her 
apartment  several  person  items  belonging  to 
victim.  Beaner  v.  United  States,  845  A.2d  525, 
2004  D.C.  App.  LEXIS  75  (2004). 

Defendant's  conviction  for  assault  with  a 
deadly  weapon  was  required  to  be  reduced  to 
simple  assault,  where  there  was  no  evidence 
that  defendant  struck  victim  with  any  sort  of 
weapon  and  witness  did  not  see  what  object,  if 
any,  defendant  might  have  used  to  strike  vic- 
tim. Bailey  v.  United  States,  831  A.2d  973,  2003 
D.C.  App.  LEXIS  554  (2003),  writ  of  certiorari 
denied  by  540  U.S.  1167,  124  S.  Ct.  1183,  157  L. 
Ed.  2d  1215,  2004  U.S.  LEXIS  925,  72  U.S.L.W. 
3487  (2004). 

Evidence  was  sufficient  to  support  conclu- 
sion, in  prosecution  for  assault  with  a  danger- 
ous weapon  (ADW),  that  defendant  used  his 
hiking  boot  as  a  dangerous  weapon  when  he 
kicked  victim;  defendant  admitted  at  plea  hear- 
ing that  he  had  been  drinking  "for  the  most 
part  of  the  evening,"  that  he  kicked  victim 
because  he  was  upset  by  rumors  that  she  was 
being  escorted  around  town  by  another  man, 
and  that  he  punched  victim  at  the  same  time 
that  he  kicked  her.  Pringle  v.  United  States, 
825  A.2d  924,  2003  D.C.  App.  LEXIS  297 
(2003). 

Evidence  was  sufficient  to  support  convic- 
tions for  assault  with  a  dangerous  weapon  and 
possession  of  a  prohibited  weapon,  where  de- 
fendant grabbed  victim  from  behind,  pointed 
knife  at  her  throat,  and  threatened  to  kill  her, 
defendant  choked  victim  and  pushed  her  down 
a  flight  of  stairs,  and  defendant  wielded  knife 
that  was  seven  to  nine  inches  long  with  ser- 
rated edges.  McCoy  v.  United  States,  781  A. 2d 
765,  2001  D.C.  App.  LEXIS  211  (2001). 

Evidence  was  sufficient  to  support  conviction 
for  aggravated  assault  while  armed;  defendant 
caused  arterial  bleeding  and  a  broken  collar- 
bone by  stabbing  his  wife  repeatedly  with  a 
knife,  medical  testimony  established  that 
bleeding  was  severe  enough  to  result  in  death  if 
left  untreated,  and  circumstantial  evidence 
showed  that  victim  suffered  extreme  physical 


pain.  Zeledon  v.  United  States,  770  A.2d  972, 
2001  D.C.  App.  LEXIS  97  (2001). 

Evidence  was  sufficient  to  establish  identity, 
and  thus,  was  sufficient  to  support  convictions 
for  aggravated  assault  while  armed  and  assault 
with  a  dangerous  weapon,  where  eyewitness 
who  identified  defendant  observed  the  entire 
altercation,  the  gymnasium  where  the  fight 
occurred  was  adequately  lit,  and  eyewitness 
was  no  more  than  30  feet  from  the  incident, 
which  was  close  enough  to  see  a  small,  sharp 
object  in  defendant's  hand  and  to  observe  de- 
fendant's face.  Martin  v.  United  States,  756 
A.2d  901,  2000  D.C.  App.  LEXIS  172  (2000). 

Reasonable  jury  could  infer  that  defendant 
was  in  process  of  committing  actual  battery 
when,  while  looking  at  officer,  defendant 
started  car,  put  it  in  gear,  reached  down  to  floor, 
retrieved  pistol  from  under  seat,  brought  it 
back  up  in  his  hands,  and  leaned  to  his  right 
while  raising  pistol  up  as  far  as  his  knee.  Parks 
V.  United  States,  627  A.2d  1,  1993  D.C.  App. 
LEXIS  135  (1993). 

Testimony  by  police  officer  about  manner  in 
which  defendant  retrieved  pistol  to  carry  out 
intended  escape  from  officer,  either  by  shooting 
or  frightening  officer,  supported  finding  that 
defendant  used  pistol  during  alleged  assault. 
Parks  V.  United  States,  627  A.2d  1,  1993  D.C. 
App.  LEXIS  135  (1993). 

Evidence  supported  conviction  for  assault  of 
police  officer  with  deadly  weapon;  officer  and 
bystander  testified  that  defendant  pointed 
handgun  at  officer  in  patrol  car  who  was  at- 
tempting to  catch  defendant  after  defendant 
had  run  from  police,  although  handgun  was 
inoperable  when  found  by  police.  Bruce  v. 
United  States,  617  A.2d  986,  1992  D.C.  App. 
LEXIS  315  (1992),  writ  of  certiorari  denied  by 
507  U.S.  1042,  113  S.  Ct.  1878,  123  L.  Ed.  2d 
496,  1993  U.S.  LEXIS  2967,  61  U.S.L.W.  3715 
(1993). 

Evidence  that  both  defendant  and  accomplice 
used  their  gun  in  a  menacing  and  threatening 
manner  toward  victims  was  sufficient  to  sup- 
port defendant's  conviction  for  assault  with  a 
dangerous  weapon,  even  though  there  was  no 
evidence  that  the  object  used  to  strike  victim  in 
the  head  was  a  pistol,  as  stated  in  the  indict- 
ment, not  the  victim's  cane.  Butler  v.  United 
States,  614  A.2d  875,  1992  D.C.  App.  LEXIS 
188  (1992),  writ  of  certiorari  denied  by  506  U.S. 
1009,  113  S.  Ct.  625,  121  L.  Ed.  2d  558,  1992 
U.S.  LEXIS  7611,  61  U.S.L.W.  3401  (1992). 

Sufficient  evidence  was  adduced  at  trial  to 
demonstrate  that  defendant  used  knife  in  his 
attack  on  victim  where  closed  pocket  knife  was 
noticed  on  ground  close  to  victim  after  attack, 
and  victim's  emergency  physician  testified  that 
lacerations  of  victim's  face  resembled  stab  inju- 
ries caused  by  sharp  object;  thus,  all  of  Govern- 
ment's alternative  theories  regarding  assault 
with  dangerous  weapon  were  sustainable  on 
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record.  Williams  v.  United  States,  521  A.2d  663, 
1987  D.C.  App.  LEXIS  295  (1987). 

There  was  sufficient  evidence  before  the  jury 
to  prove  beyond  a  reasonable  doubt  the  ele- 
ments of  simple  assault,  where  defendant  stood 
30  or  40  yards  away  from  police  officer  and 
pointed  a  gun  at  him,  which  was  later  found  to 
contain  live  ammunition.  D.C.  Code  1981,  §  22- 
504.  Robinson  v.  United  States,  506  A.2d  572, 
1986  D.C.  App.  LEXIS  507  (1986). 

In  prosecution  for  aggravated  assault,  fact 
that  Government  did  not  introduce  extra  testi- 
mony concerning  seriousness  of  the  injuries 
that  weapon,  i.e.,  umbrella  with  pipe  attached, 
could  inflict  would  not  preclude  jury  from  rea- 
sonably concluding  that  weapon  which  was 
exhibited  in  court  was  "dangerous."  D.C.  Code 
1973,  §§  22-502,  22-504.  Wilhamson  v.  United 
States,  445  A.2d  975,  1982  D.C.  App.  LEXIS 
354  (1982). 

Testimony  of  robbery  victims  was  sufficient 
proof  that  defendant  carried  a  pistol,  and,  as  it 
was  reasonable  to  assume  that  pistol  directed 
at  victims  in  a  menacing  manner  was  loaded 
and  operable,  there  was  sufficient  evidence  that 
pistol  involved  in  armed  burglary,  robbery  and 
assaults  was  in  fact  operable.  D.C.  Code  §§  22- 
502,  22-1801,  22-2901,  22-3204.  Morrison  v. 
United  States,  417  A.2d  409,  1980  D.C.  App. 
LEXIS  324  (1980). 


Evidence,  though  meager,  was  sufficient  to 
sustain  conviction  of  one  defendant  for  assault 
with  dangerous  weapon.  D.C.  Code  §  22-502. 
Sousa  V  United  States,  400  A.2d  1036,  1979 
D.C.  App.  LEXIS  316  (1979),  writ  of  certiorari 
denied  by  444  U.S.  981,  100  S.  Ct.  484,  62  L.  Ed. 
2d  408,  1979  U.S.  LEXIS  3979  (1979),  writ  of 
certiorari  denied  by  444  U.S.  981,  100  S.  Ct. 
485,  62  L.  Ed.  2d  408  (1979). 

Uncontradicted  evidence  that  defendant 
grabbed  pistol  out  of  hand  of  complainant  and, 
as  he  threw  pistol  to  his  brother,  yelled  at 
brother  to  kill  victim  was  sufficient  for  jury  to 
find  that  defendant  was  guilty  of  assault  with  a 
dangerous  weapon.  D.C.  Code  §  22-502.  Blango 
V.  United  States,  335  A.2d  230,  1975  D.C.  App. 
LEXIS  350  (1975). 

Evidence,  including  testimony  that  shotgun 
shells  similar  to  those  used  in  gun  used  in 
armed  robbery  were  found  in  defendant's  auto- 
mobile, was  sufficient  to  sustain  convictions  of 
armed  robbery  and  assault  with  dangerous 
weapon.  D.C.  Code  §§  22-502,  22-2901,  22- 
3202.  Borrero  v  United  States,  332  A.2d  363, 
1975  D.C.  App.  LEXIS  324  (1975). 

Evidence  was  sufficient  to  sustain  conviction 
for  assault  with  a  deadly  weapon  charged  as 
separate  and  distinct  from  armed  robbery  of- 
fense. D.C.  Code  §§  22-502,  22-2901,  22-3202. 
Dixon  V.  United  States,  320  A.2d  318,  1974  D.C. 
App.  LEXIS  215  (1974). 


§  22-403.  Assault  with  intent  to  commit  any  other  offense. 

Whoever  assaults  another  with  intent  to  commit  any  other  offense  which 
may  be  punished  by  imprisonment  in  the  penitentiary  shall  be  imprisoned  not 
more  than  5  years. 

(Mar.  3,  1901,  31  Stat.  1322,  ch.  854,  §  805.) 


Cross  references.  —  Additional  penalty  for 
possession  of  firearm,  see  §  22-4502. 

Age,  defenses  to  child  sexual  abuse,  see  §  22- 
3011. 

Consent  defense  to  sexual  abuse,  see  §  22- 
3007. 


Knowledge  of  age,  state  of  mind  proof  re- 
quirement, see  §  22-3012. 

Marriage,  defenses  to  child  sexual  abuse,  see 
§  22-3011. 

Prior  Codifications.  —  1981  Ed.,  §  22-503. 
1973  Ed.,  §  22-503. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Bail. 

Defenses. 

Double  jeopardy. 

Indictment  and  information. 

Instructions. 

Joint  or  separate  trial. 

Juvenile  offenders. 

Merger  of  offenses. 

Nature  and  elements  of  offenses. 


Preliminary  proceedings. 
Presumptions  and  burden  of  proof. 
Review. 
Verdict. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

"Other  crimes"  evidence,  in  form  of  testimony 
by  defendant's  sister  on  cross-examination  by 
defense  counsel,  that  defendant  had  set  fires 
before  in  his  father's  house  was  inadmissible  in 
prosecution  for  felony  malicious  destruction  of 
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property,  alleging  that  defendant  again  set  that 
house  on  fire.  Coleman  v.  United  States,  779 
A.2d  297,  2001  D.C.  App.  LEXIS  183  (2001). 

In  prosecution  for  assault  of  an  indecent 
nature  on  a  ten-year-old  boy,  evidence  of  what 
occurred  between  boy  and  defendant  in  defen- 
dant's apartment  on  date  preceding  and  day 
after  date  charged  in  the  information  was  ad- 
missible as  an  exception  to  general  rule.  Posey 
V.  U.S.,  41  A.2d  300,  1945  D.C.  App.  LEXIS  79 
(Cr.App.  1945). 

Evidence  of  a  separate  offense  other  than  one 
for  which  accused  is  on  trial  is  admissible  as  an 
exception  to  the  general  rule,  when  the  several 
offenses  are  so  closely  connected  in  time  and 
locality  as  to  be  but  parts  of  a  single  continuing 
transaction.  Posey  v.  U.S.,  41  A.2d  300,  1945 
D.C.  App.  LEXIS  79  (Cr.App.  1945). 

Bail. 

Defendant's  past  conduct  is  important  evi- 
dence, perhaps  the  most  important,  in  predict- 
ing his  probable  future  conduct,  with  respect  to 
determination  of  whether  preventive  detention 
is  warranted  in  an  assault  with  intent  to  kill 
while  armed  (AWIKWA)  case;  therefore,  sub- 
stantial weight  must  be  accorded  to  presence 
in,  or  absence  from,  the  defendant's  record  of 
convictions  of  dangerous  crimes  or  a  history  of 
violent  conduct.  D.C.  Code  1981,  §§  22-503, 
22-3202,  23-1322(e),  23-1325(a).  Pope  v.  United 
States,  739  A.2d  819,  1999  D.C.  App.  LEXIS 
242  (1999). 

In  most,  if  not  all,  cases,  proof  of  (1)  probable 
cause  that  defendant  committed  assault  with 
intent  to  kill  while  armed  (AWIKWA)  and  (2) 
facts  and  circumstances  of  charged  offense  will 
be  insufficient,  without  more,  to  establish  by 
clear  and  convincing  evidence  that  a  defendant 
is  dangerous  and  preventively  detainable.  D.C. 
Code  1981,  §§  22-503,  22-3202,  23-1322(e),  23- 
1325(a).  Pope  v.  United  States,  739  A.2d  819, 
1999  D.C.  App.  LEXIS  242  (1999). 

Preventive  detention  of  defendant  was  not 
warranted,  in  an  assault  with  intent  to  kill 
while  armed  (AWIKWA)  case;  though  alleged 
attempted  assassination  was  chilling,  in  that 
man  shot  was  under  a  car,  weight  of  evidence 
against  defendant  was  marginal,  defendant 
had  no  criminal  record  with  exception  of  single 
expunged  conviction,  there  was  no  evidence  of 
recent  drug  or  alcohol  involvement,  defendant 
apparently  had  unusually  strong  community 
support  and  ties,  and  defendant  was  not  on 
probation,  parole,  or  other  supervised  release 
at  time  of  charged  offense.  D.C.  Code  1981, 
§§  22-503,  22-3202,  23-1322(e),  23-1325(a). 
Pope  V.  United  States,  739  A.2d  819,  1999  D.C. 
App.  LEXIS  242  (1999). 

Defendant  can  never  be  presumed  to  be  dan- 
gerous, as  would  subject  defendant  to  preven- 
tive detention,  solely  on  basis  of  finding  of 
probable  cause  that  he  has  committed  assault 


with  intent  to  kill  while  armed  (AWIKWA)  or 
first-degree  murder  while  armed  (FDMWA). 
D.C.  Code  1981,  §§  22-503,  22-3202,  23- 
1322(e),  23-1325(a).  Pope  v.  United  States,  739 
A.2d  819,  1999  D.C.  App.  LEXIS  242  (1999). 

In  absence  of  statutory  presumption  based  on 
finding  of  substantial  probability,  government's 
burden  to  prove  by  clear  and  convincing  evi- 
dence that  defendant  is  properly  subject  to 
preventive  detention  cannot  be  satisfied  simply 
by  reference  to  known  facts  regarding  crime  of 
which  defendant  has  been  accused;  court's  cal- 
culus must  include  not  only  the  nature  and 
circumstances  of  offense  charged,  but  also,  in- 
ter alia,  weight  of  evidence  against  defendant, 
defendant's  history  and  criminal  record,  if  any, 
defendant's  community  ties  and  resources, 
whether  defendant  was  on  parole,  probation,  or 
release  pending  trial  at  time  of  charged  offense, 
and  danger  that  defendant's  release  would  pose 
to  any  person  in  community.  D.C.  Code  1981, 
§§  22-503,  22-3202,  23-1322(e),  23-1325(a). 
Pope  V.  United  States,  739  A.2d  819,  1999  D.C. 
App.  LEXIS  242  (1999). 

Defenses. 

An  assault  may  be  committed  upon  a  child 
irrespective  of  whether  there  is  submission  or 
resistance  thereto.  Beausoliel  v.  U.S.,  107  F.2d 
292,  1939  U.S.  App.  LEXIS  2731  (1939). 

Double  jeopardy. 

Conviction  on  one  count  of  second-degree 
child  sexual  abuse  while  armed  and  three 
counts  of  first-degree  child  sexual  abuse  while 
armed  did  not  violate  Double  Jeopardy  Clause; 
sexual  assaults  took  two  hours,  and  involved 
various  specific  types  of  sexual  activity.  San- 
chez-Rengifo  v.  United  States,  815  A.2d  351, 
2002  D.C.  App.  LEXIS  799  (2002). 

Repeated  acts  of  forced  sexual  intercourse,  if 
committed  in  a  single  course  of  conduct,  will  not 
be  converted  into  separate  rapes,  under  Double 
Jeopardy  Clause.  Sanchez-Rengifo  v.  United 
States,  815  A.2d  351,  2002  D.C.  App.  LEXIS 
799  (2002). 

Trial  court's  imposition  of  two  separate  and 
concurrent  sentences  for  defendant's  conviction 
of  assault  with  intent  to  commit  rape  and 
conviction  of  assault  with  intent  to  commit 
sodomy  did  not  violate  double  jeopardy  clause, 
even  though  assaults  were  committed  against 
one  complainant  within  short  period  of  time 
and  in  confined  area,  where  first  assault  ended 
when  attempt  at  forced  sodomy  failed  and  as- 
sault with  intent  to  commit  rape  was  result  of 
fresh  impulse.  D.C.  Code  1981,  §§  22-501,  22- 
503,  22-3502;  U.S.  Const.Amend.  5.  Robinson  v. 
United  States,  501  A.2d  1273,  1985  D.C.  App. 
LEXIS  538  (1985). 

Indictment  and  information. 

Government's  proof  at  trial  that  defendant 
and  others  shot  into  crowd  of  people  at  close 
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range  did  not  impermissibly  vary  from  indict- 
ment charging  defendant  with  assault  with 
intent  to  murder  while  armed,  despite  defen- 
dant's claim  that  he  was  charged  with  assault- 
ing each  individual  with  intent  to  "murder 
him,"  rather  than  random  shooting,  absent  any 
indication  that  government  switched  theories 
of  intent  between  grand  jury  proceedings  and 
trial.  D.C.  Code  1981,§  22-503.  United  States  v. 
Richardson,  167  F.3d  621,  1999  U.S.  App. 
LEXIS  3011  (C.A.D.C.  1999),  writ  of  certiorari 
denied  by  528  U.S.  895,  120  S.  Ct.  225,  145  L. 
Ed.  2d  189,  1999  U.S.  LEXIS  6155,  68  U.S.L.W. 
3230  (1999). 

Assault  with  intent  to  commit  sodomy 
(AWIS)  was  not  lesser  included  offense  of  sod- 
omy, and  therefore,  statutory  bar  on  applying 
indecent  acts  with  children  statute  to  offenses 
covered  by  sodomy  statute  did  not  prohibit 
defendant's  conviction  of  taking  indecent  liber- 
ties with  minor  child  and  enticing  minor  child 
for  purpose  of  taking  indecent  liberties,  in  ad- 
dition to  his  conviction  of  AWIS.  D.C.  Code 
1981,  §§  22-503,  22-3501(a,  b,  d),  28-3502. 
Hicks  V.  United  States,  658  A.2d  200,  1995  D.C. 
App.  LEXIS  95  (1995). 

As  to  crime  of  assault  with  intent  to  commit 
sodomy  and  sodomy,  "necessarily  includes"  in 
D.C.  Code  §  22-104,  governing  imposition  of 
longer  sentences  for  persons  convicted  in  past 
of  any  felony,  may  be  construed  by  reference  to 
fact  of  previous  crime,  not  merely  to  statutory 
elements  of  that  crime;  more  specifically,  if  and 
only  if  prior  sodomy  conviction  is  based  solely 
on  record  of  force  or  violence,  that  is,  if  there  is 
no  evidence  that  sodomy  was  consensual,  then 
that  sodomy  conviction  may  be  deemed  to  in- 
clude assault  for  purpose  of  applying  D.C.  Code 
§  22-104  and  finding  assault  with  intent  crime 
"necessarily  included"  within  it.  D.C.  Code 
1981,  §§  22-104(a),  22-503,  22-3502.  Brake  v. 
United  States,  494  A.2d  646,  1985  D.C.  App. 
LEXIS  405  (1985). 

Instructions. 

Note  from  jury,  during  deliberations  in  pros- 
ecution for  assault  with  intent  to  kill  while 
armed  (AWIKAVA)  and  related  offenses,  dem- 
onstrated specific  confusion  as  to  the  law  and 
required  re-instruction  from  trial  court;  jury's 
note  indicated  its  belief  that  defendant  had 
subjectively  perceived  need  to  act  as  he  did  in 
self-defense  and  had  never  intended  to  harm 
victim,  consistent  with  court's  self-defense  in- 
struction, but  further  indicated  that  it  did  not 
believe  it  could  accept  defendant's  claim  of 
self-defense  because  force  used  by  defendant 
was  excessive.  Alcindore  v.  United  States,  818 
A.2d  152,  2003  D.C.  App.  LEXIS  92  (2003). 

"Other  crimes"  evidence  in  form  of  testimony 
by  defendant's  sister  on  cross-examination  by 
defense  counsel  that  defendant  had  set  fires 
before  in  his  father's  house  was  so  prejudicial 


that  only  immediate  corrective  instruction 
would  suffice  in  lieu  of  mistrial,  in  prosecution 
for  felony  malicious  destruction  of  property, 
alleging  that  defendant  again  set  that  house  on 
fire.  Coleman  v  United  States,  779  A.2d  297, 
2001  D.C.  App.  LEXIS  183  (2001). 

Instruction  that  jury  could  convict  defendant 
of  possession  of  firearm  during  crime  of  violence 
(PFCV)  only  if  it  also  convicted  him  of  assault 
with  dangerous  weapon  (ADW)  was  not  re- 
quired to  cure  allegedly  confusing  verdict  form, 
since  defense  counsel's  equivocal  statement  re- 
garding PFCV  charge  in  verdict  form,  that  it 
was  "unclear"  and  "should  relate  to  both  counts 
involved,"  did  not  amount  to  objection  on 
grounds  of  jury  confusion.  D.C.  Code  1981, 
§§  22-503,  22-3204(b).  Ransom  v.  United 
States,  630  A.2d  170,  1993  D.C.  App.  LEXIS 
221  (1993). 

Instruction  that  jury  could  convict  defendant 
of  possession  of  firearm  during  crime  of  violence 
(PFCV)  only  if  it  also  convicted  him  of  assault 
with  dangerous  weapon  (ADW)  was  not  re- 
quired, where  neither  of  two  notes  sent  by  jury 
to  trial  judge  gave  any  indication  that  jury  was 
on  verge  of  reaching  inconsistent  verdicts.  D.C. 
Code  1981,  §§  22-503,  22-3204(b).  Ransom  v. 
United  States,  630  A.2d  170,  1993  D.C.  App. 
LEXIS  221  (1993). 

Trial  court's  erroneous  failure  to  give  re- 
quested instruction  that  consent  is  a  defense  to 
charge  of  assault  with  intent  to  commit  sodomy 
was  harmless  since  there  was  neither  direct  nor 
persuasive  evidence  in  record  to  suggest  that 
complainant  consented  to  defendant's  behavior, 
and  in  view  of  jury's  rejection  of  findings  of 
consent  to  kidnapping  and  rape,  offenses  which 
took  place  both  before  and  after  the  intervening 
sexual  assault.  D.C.  Code  1981,  §§  22-503,  22- 
2101,  22-2801,  22-2901,  22-3502,  23-1327(a). 
Jenkins  v.  United  States,  506  A.2d  1120,  1986 
D.C.  App.  LEXIS  304  (1986),  writ  of  certiorari 
denied  by  479  U.S.  845, 107  S.  Ct.  160,  93  L.  Ed. 
2d  99,  1986  U.S.  LEXIS  3765,  55  U.S.L.W.  3234 
(1986). 

Evidence  required  giving  of  requested  in- 
struction that  consent  is  a  defense  to  charge  of 
assault  with  intent  to  commit  sodomy.  D.C. 
Code  1981,  §§  22-503,  22-3502.  Jenkins  v. 
United  States,  506  A.2d  1120,  1986  D.C.  App. 
LEXIS  304  (1986),  writ  of  certiorari  denied  by 
479  U.S.  845,  107  S.  Ct.  160,  93  L.  Ed.  2d  99, 
1986  U.S.  LEXIS  3765,  55  U.S.L.W.  3234 
(1986). 

Trial  court  ruled  properly  in  refusing  to  give 
a  corroboration  instruction  on  charge  of  crime 
of  assault  with  intent  to  commit  sodomy  where 
it  was  clear  that  complainant,  a  26-year-old 
full-time  student  and  part-time  computer  oper- 
ator, was  a  mature  female.  D.C.  Code  1973, 
§  22-503.  Sweet  v.  United  States,  449  A.2d  315, 
1982  D.C.  App.  LEXIS  407  (1982). 
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In  prosecution  for  assaulting  a  15-year-old 
girl,  defendant  was  entitled  to  an  instruction 
that,  if  jury  had  any  reasonable  doubt  about 
any  material  point  or  question  in  the  case,  they 
must  resolve  such  doubt  in  favor  of  defendant, 
and  an  instruction  that,  if  jury  had  any  reason- 
able doubt  finally  after  considering  evidence 
both  for  and  against  defendant  as  to  defen- 
dant's guilt,  jury  must  bring  verdict  of  not 
guilty,  was  error.  Davenport  v.  U.S.,  60  A.2d 
226,  1948  D.C.  App.  LEXIS  160  (Cr.App.  1948). 

Joint  or  separate  trial. 

Prosecution  of  defendant  for  various  assaults 
was  properly  joined  with  prosecution  of  code- 
fendant  for  perjury,  where  perjury  charge  was 
based  on  codefendant's  allegedly  false  testi- 
mony before  grand  jury,  in  which  he  failed  to 
implicate  defendant  in  assaults;  while  codefen- 
dant's perjury  was  not  inevitable  result  of  de- 
fendant's crimes,  it  surely  was  a  "sequel"  to 
those  crimes.  Criminal  Rule  8(b).  Taylor  v. 
United  States,  603  A.2d  451,  1992  D.C.  App. 
LEXIS  49  (1992),  writ  of  certiorari  denied  by 
506  U.S.  852,  113  S.  Ct.  155,  121  L.  Ed.  2d  105, 
1992  U.S.  LEXIS  5134,  61  U.S.L.W.  3259 
(1992). 

Juvenile  offenders. 

Juvenile  may  be  charged  with  assault  to 
commit  murder  under  statute  which  provides 
for  imprisonment  of  defendant  convicted  of  as- 
saulting another  with  intent  to  commit  any 
offense  not  enumerated  in  either  of  two  other 
assault  statutes,  and  offense  of  assault  with 
intent  to  commit  murder  falls  within  provision 
authorizing  automatic  transfer  of  juvenile  of- 
fenders for  prosecution  as  adults.  D.C.  Code 
1981,  §§  16-2301(3)(A),  22-501  to  22-503. 
United  States  v  Hobbs,  594  A.2d  66,  1991  D.C. 
App.  LEXIS  193  (1991). 

"Attempt  to  commit  murder"  as  used  in  stat- 
ute allowing  16  and  17-year-olds  so  charged  to 
be  tried  as  adults  without  judicial  transfer  from 
family  court  to  criminal  division  does  not  in- 
clude "assault  with  intent  to  kill."  D.C.  Code 
1981,  §§  16-2301(3)(A),  22-501.  Logan  v 
United  States,  483  A.2d  664,  1984  D.C.  App. 
LEXIS  531  (1984). 

"Child"  as  used  in  the  statute  to  determine 
whether  individual  should  be  tried  as  an  adult 
in  criminal  court  without  judicial  transfer  ex- 
cludes juvenile  when  he  or  she  is  charged  with 
assault  with  intent  to  commit  murder,  but  not 
when  he  or  she  is  charged  with  assault  with 
intent  to  kill.  D.C.  Code  1981,  §§  16-2301(3), 
(3)(A),  16-2307,  22-501.  Logan  v  United  States, 
483  A.2d  664,  1984  D.C.  App.  LEXIS  531 
(1984). 

Merger  of  offenses. 

Aggravated  assault  while  armed  (AAWA) 
does  not  merge  with  assault  with  intent  to 
murder  while  armed  (AWIMWA);  AAWA  re- 


quires proof  of  serious  bodily  injury,  which 
AWIMWA  does  not,  while  AWIMWA  requires 
proof  of  a  specific  intent  to  kill  and  malice, 
which  AAWA  does  not.  Ginyard  v.  United 
States,  816  A.2d  21,  2003  D.C.  App.  LEXIS  32 
(2003),  writ  of  certiorari  denied  by  538  U.S. 
1066,  123  S.  Ct.  2237,  155  L.  Ed.  2d  1123,  2003 
U.S.  LEXIS  4218,  71  U.S.L.W.  3735  (2003). 

Offenses  of  taking  indecent  liberties  with 
minor  child  and  enticing  minor  child  for  pur- 
pose of  taking  indecent  liberties  did  not  merge 
into  offense  of  assault  with  intent  to  commit 
sodomy  (AWIS),  so  as  to  preclude  defendant's 
conviction  on  all  three  charges,  as  offenses 
required  proof  of  different  elements  and  AWIS 
was  not  "greater  offense";  indecent  liberties  and 
enticement  charges  required  proof  that  victim 
was  under  age  16  and  that  defendant's  specific 
intent  was  to  gratify  his  sexual  desires,  while 
AWIS  charge  required  proof  that  defendant 
assaulted  victim  and  that  his  specific  intent 
was  to  commit  sodomy,  and  AWIS  did  not  carry 
larger  penalty  than  other  offenses.  D.C.  Code 
1981,  §§  22-503,  22-3501(a,  b),  22-3502.  Hicks 
V  United  States,  658  A.2d  200,  1995  D.C.  App. 
LEXIS  95  (1995). 

In  determining  whether  offenses  of  taking 
indecent  liberties  with  minor  child,  enticing 
minor  child  for  purpose  of  taking  indecent  lib- 
erties, and  assault  with  intent  to  commit  sod- 
omy (AWIS)  merged,  court  was  required  to  look 
only  to  elements  of  each  offense,  rather  than 
facts  of  case  as  alleged  in  indictment  or  ad- 
duced at  trial.  D.C.  Code  1981,  §§  22-503,  22- 
3501(a,  b),  22-3502,  23-112.  Hicks  v.  United 
States,  658  A.2d  200,  1995  D.C.  App.  LEXIS  95 
(1995). 

Conviction  for  assault  with  a  dangerous 
weapon  did  not  merge  into  convictions  for  as- 
sault with  intent  to  kidnap  while  armed.  When 
the  plan  to  kidnap  the  victim  went  sour,  and 
the  victim  broke  free  and  ran,  the  offense  of 
assault  on  the  victim  with  intent  to  kidnap 
while  armed  had  ended  and  the  subsequent 
shooting  of  the  victim  invaded  a  separate  inter- 
est, and  thus  constituted  a  separate  offense. 
United  States  v  Rodriguez,  115  WLR  2729 
(Super.  Ct.  1987). 

Nature  and  elements  of  offenses. 

The  assault  contemplated  by  statute  provid- 
ing that  whoever  unlawfully  assaults  or  threat- 
ens another  in  a  menacing  manner  shall  be 
fined  or  imprisoned  is  common-law  assault. 
D.C.  Code  1929,  T.  6,  §  29.  Beausoliel  v.  U.S., 
107  F.2d  292,  1939  U.S.  App.  LEXIS  2731 
(1939). 

The  action  of  taxicab  driver  in  exposing  a 
private  part  of  his  body  to  child  passenger  and 
requesting  the  child  to  hold  it  constituted  an 
"assault,"  irrespective  of  threat  or  danger  of 
physical  suffering  or  injury  or  child's  knowl- 
edge of  the  nature  of  the  act  or  of  the  danger,  as 
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the  injury  suffered  might  be  the  fear,  shame, 
humihation,  and  mental  anguish  caused 
thereby.  D.C.  Code  1929,  T.  6,  §  29.  BeausoUel 
V.  U.S.,  107  F.2d  292,  1939  U.S.  App.  LEXIS 
2731  (1939). 

Crime  of  assault  "with  intent  to  commit  any 
other  offense"  occurs  when  defendant  is  shown 
to  have  assaulted  one  victim  with  intent  to 
effectuate  commission  of  another  crime  against 
second  victim.  D.C.  Code  1981,  §  22-503.  Battle 
V.  United  States,  515  A.2d  1120,  1986  D.C.  App. 
LEXIS  443  (1986). 

Essential  elements  of  "sodomy,"  applicable  to 
charge  of  assault  with  intent  to  commit  sodomy, 
are  that  defendant  took  sex  organ  of  another 
person  or  animal  into  defendant's  mouth  or 
anus,  or  placed  defendant's  sexual  organ  in 
mouth  or  anus  of  another  person  or  animal,  or 
had  carnal  copulation  with  another  person  in 
opening  of  body  other  than  sexual  parts,  with 
intent  to  do  act  described.  D.C.  Code  1981, 
§§  22-503,  22-3502.  Robinson  v.  United  States, 
501  A.2d  1273,  1985  D.C.  App.  LEXIS  538 
(1985). 

Preliminary  proceedings. 

Brady  claim,  arising  from  government's  fail- 
ure during  pretrial  discovery  in  aggravated 
armed  assault  prosecution  to  disclose  victim's 
grand  jury  testimony  purportedly  showing  that 
victim  did  not  initially  identify  defendant  with 
certainty  and  that  police-sponsored  showup 
procedure  was  suggestive,  was  effectively  sub- 
sumed within  ineffective  assistance  claim, 
where  that  grand  jury  testimony  was  appar- 
ently turned  over  to  defense  counsel  at  time  of 
victim's  direct  examination  and  thus  was  dis- 
closed in  time  for  counsel  to  have  moved  for  a 
mistrial  or  for  suppression  of  victim's  identifi- 
cation testimony.  Perry  v.  United  States,  812 
A.2d  924,  2002  D.C.  App.  LEXIS  741  (2002). 

Remand  was  necessary  in  prosecution  for 
armed  aggravated  assault  with  intent  to  rob, 
for  consideration  of  whether  defense  counsel 
was  ineffective  in  failing  to  move  for  mistrial  or 
seek  suppression  of  victim's  identification  tes- 
timony upon  receiving  victim's  grand  jury  tes- 
timony purportedly  showing  that  victim  did  not 
initially  identify  defendant  with  certainty  and 
that  police-sponsored  showup  procedure  was 
suggestive,  where  trial  court  had  not  consid- 
ered suppression  issue  because  defense  strat- 
egy at  trial  was  to  present  victim  as  aggressor 
and  defendant  as  victim,  rather  than  to  chal- 
lenge reliability  of  identification.  Perry  v. 
United  States,  812  A.2d  924,  2002  D.C.  App. 
LEXIS  741  (2002). 

Presumptions  and  burden  of  proof. 

In  the  crime  of  assault  there  are  at  least  two 
elements  or  material  facts  to  be  proved,  namely, 
the  act  itself  and  the  unlawful  intent.  Daven- 


port V.  U.S.,  60  A.2d  226,  1948  D.C.  App.  LEXIS 
160  (Cr.App.  1948). 

Review. 

Fact  that  "other  crimes"  evidence  in  form  of 
testimony  that  defendant  had  set  fires  before  in 
his  father's  house  was  elicited  on  cross-exami- 
nation by  defense  counsel  did  not  preclude 
defendant  from  arguing  that  such  testimony 
should  be  basis  for  reversal  of  his  conviction  for 
felony  malicious  destruction  of  property,  alleg- 
ing that  defendant  again  set  that  house  on  fire; 
initial  question  that  elicited  response  was  de- 
signed to  delve  into  witness's  possible  bias,  it 
required  simple  yes  or  no  response  and  did  not 
invite  inflammatoiy  remark  given,  and  even 
though  defense  counsel  repeated  witness's 
statement  when  questioning  resumed,  counsel 
had  right  to  attempt  to  rehabilitate  defendant 
by  showing  witness's  bias,  in  light  of  trial 
court's  ruling  that  it  would  not  give  instruction 
or  declare  mistrial  at  that  time.  Coleman  v. 
United  States,  779  A.2d  297,  2001  D.C.  App. 
LEXIS  183  (2001). 

Failure  to  give  immediate  corrective  instruc- 
tion upon  erroneous  admission  of  "other 
crimes"  evidence  in  form  of  testimony  that 
defendant  had  set  fires  before  in  his  father's 
house  could  not  be  deemed  harmless  in  prose- 
cution for  felony  malicious  destruction  of  prop- 
erty, alleging  that  defendant  again  set  that 
house  on  fire;  case  against  defendant  was  cir- 
cumstantial, and  defense  expert  testified  at 
length  about  inadequacies  of  government  in- 
vestigation and  proof  to  establish  that  fire  was 
intentionally  set  or  to  have  originated  as  gov- 
ernment claimed.  Coleman  v.  United  States, 
779  A.2d  297,  2001  D.C.  App.  LEXIS  183 
(2001). 

Dismissal  of  charge  of  assault  with  intent  to 
kill  while  armed  (AWIKWA)  against  defendant 
without  prejudice  approximately  seven  weeks 
after  Court  of  Appeals  issued  order  summarily 
reversing  defendant's  preventive  detention  and 
stating  that  opinion  would  follow  did  not  render 
appeal  moot,  where,  at  time  of  Court's  ruling, 
defendant  was  in  detention,  present  opinion  set 
forth  legal  basis  for  that  ruling,  and  issue  was 
capable  of  repetition  but  evaded  review.  D.C. 
Code  1981,  §§  22-503,  22-3202,  23-1325(a). 
Pope  V.  United  States,  739  A.2d  819,  1999  D.C. 
App.  LEXIS  242  (1999). 

Question  of  whether,  in  an  assault  with  in- 
tent to  kill  while  armed  (AWIKWA)  case,  a 
preventive  detention  order  could  rest  solely  on 
a  probable  cause  finding  plus  circumstances  of 
the  charged  crime  was  principally  one  of  law, 
and  Court  of  Appeals  would  review  de  novo  the 
trial  judge's  disposition  of  it.  D.C.  Code  1981, 
§§  22-503,  22-3202,  23-1325(a).  Pope  v.  United 
States,  739  A.2d  819,  1999  D.C.  App.  LEXIS 
242  (1999). 
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Trial  judge  did  not  abuse  his  discretion  in 
holding  that  ten-year-old  boy  was  competent  to 
testify  as  witness  in  prosecution  for  assault  of 
an  indecent  nature  on  the  boy,  notwithstanding 
that  boy  stated  when  preliminarily  questioned 
that  he  did  not  know  difference  between  right 
and  wrong  and  did  not  know  meaning  of  an 
oath.  Posey  v.  U.S.,  41  A.2d  300,  1945  D.C.  App. 
LEXIS  79  (Cr.App.  1945). 

Verdict. 

Where  defendant  was  convicted  of  armed 
assault  on  police  officer  (AAPO)  but  acquitted  of 
assault  with  dangerous  weapon  (ADW),  his 
conviction  of  possession  of  firearm  during  crime 
of  violence  (PFCV)  was  not  improper  on 
grounds  that  jury  might  have  convicted  defen- 
dant of  PFCV  based  on  belief  that  AAPO  was 
proper  predicate  offense  to  PFCV,  rather  than 
ADW  as  alleged  in  indictment;  the  indictment 
was  read  to  jury  at  beginning  of  trial,  prosecu- 
tor explained  in  closing  argument  that  ADW 
was  predicate  offense,  and  trial  court  in- 
structed jury  that  possession  of  weapon  must 
have  occurred  at  time  when  defendant  was 
engaged  in  commission  of  crime  of  violence. 
D.C.  Code  1981,  §§  22-503,  22-505(b),  22- 
3204(b).  Ransom  v.  United  States,  630  A.2d 
170,  1993  D.C.  App.  LEXIS  221  (1993). 

No  conclusions  as  to  jury's  confusion  in  con- 
victing defendant  of  possession  of  firearm  dur- 
ing crime  of  violence  (PFCV)  but  acquitting  him 
of  assault  with  dangerous  weapon  (ADW)  could 
be  drawn  from  markings  on  verdict  form,  since 
it  was  unknown  who  made  notations  or  if 
notations  had  support  of  each  juror,  and  deter- 
mining why  juror  or  jurors  made  notations 
would  require  sheer  speculation.  D.C.  Code 
1981,  §§  22-503,  22-505(b),  22-3204(b).  Ran- 
som V.  United  States,  630  A.2d  170,  1993  D.C. 
App.  LEXIS  221  (1993). 

Weight  and  sufficiency  of  evidence. 

Finding  of  intent  to  rob  was  supported,  in 
prosecution  for  assault  with  intent  to  rob  while 
armed,  by  evidence  that  defendant  told  victim, 
"Do  you  think  I'm  fucking  joking?  Empty  your 
pockets,"  and  was  not  negated  by  fact  that 
when  victim  held  out  the  money,  defendant  did 
not  immediately  take  it  but  kept  on  speaking. 
Perry  v.  United  States,  812  A.2d  924,  2002  D.C. 
App.  LEXIS  741  (2002). 

Victim's  identification  testimony  was  corrob- 
orated, in  prosecution  for  assault  with  intent  to 
rob  while  armed,  by  medical  evidence  that 
pellets  from  shotgun  had  entered  defendant's 
hand  from  the  back  instead  of  the  palm  in  a 
manner  consistent  with  victim's  version  of 
events,  and  by  defendant's  evasive  police  inter- 
view when  questioned  at  hospital  where  he  was 


being  treated.  Perry  v.  United  States,  812  A.2d 
924,  2002  D.C.  App.  LEXIS  741  (2002). 

Evidence  that  defendant  was  in  possession  of 
pistol  and  that  he  pointed  pistol  at  police  officer 
was  sufficient  to  support  jury  verdict  that  de- 
fendant was  guilty  of  possession  of  firearm 
during  crime  of  violence  (PFCV),  even  though 
he  was  acquitted  of  assault  with  dangerous 
weapon  (ADW),  the  predicate  offense  for  PFCV. 
D.C.  Code  1981,  §§  22-503,  22-3204(b).  Ran- 
som V.  United  States,  630  A.2d  170,  1993  D.C. 
App.  LEXIS  221  (1993). 

Evidence  that  defendant  grabbed  victim  and 
forced  her  into  his  car  and  then  drove  her  three 
miles  from  point  of  abduction  to  empty  lot, 
where  he  assaulted  her  with  intent  to  commit 
sodomy  and  assaulted  her  with  intent  to  com- 
mit rape,  was  sufficient  to  support  separate 
kidnapping  conviction.  D.C.  Code  1981,  §§  22- 
501,  22-503,  22-2101,  22-3502.  Robinson  v. 
United  States,  501  A.2d  1273,  1985  D.C.  App. 
LEXIS  538  (1985). 

Rule  in  Arnold  that,  at  least  where  complain- 
ant is  a  mature  female,  it  should  not  be  pre- 
sumed that  her  testimony  is  inherently  suspect 
and  thus  in  need  of  corroboration  is  not  only 
applicable  in  a  prosecution  for  rape,  but  is  also 
applicable  in  a  prosecution  for  assault  with 
intent  to  commit  sodomy.  D.C.  Code  1973,  §  22- 
503.  Sweet  v.  United  States,  449  A.2d  315,  1982 
D.C.  App.  LEXIS  407  (1982). 

Where  defendant  encountered  complainant 
and  persuaded  him  to  leave  public  street  in 
order  to  take  a  shortcut  that  led  into  a  field,  and 
thereafter  drew  a  knife  and  compelled  victim  to 
accompany  him  to  a  secluded  area  about  100 
feet  from  road,  and  then  committed  sodomy, 
defendant's  conduct  could  not  support  separate 
convictions  for  both  kidnapping  and  assault 
with  intent  to  commit  sodomy,  and  kidnapping 
conviction  would  be  reversed,  even  though,  af- 
ter being  sexually  assaulted,  victim  ran  from 
the  place  of  attack  and  defendant  pursued  and 
recaptured  him  and  brought  him  back  to 
wooded  area  where  he  suffered  multiple  stab 
wounds  before  being  able  to  make  successful 
escape.  D.C.  Code§§  22-503,  22-2101,  22-3202. 
Morgan  v.  United  States,  402  A.2d  598,  1979 
D.C.  App.  LEXIS  367  (1979). 

Assuming  that  complainant's  testimony  that 
defendant  sodomized  him  required  some  cor- 
roboration, charge  of  assault  with  intent  to 
commit  sodomy  was  adequately  corroborated 
by  testimony  of  witnesses  concerning  observa- 
tion of  complainant's  flight  from  the  scene  and 
concerning  certain  statements  made  by  defen- 
dant. D.C.  Code  §  22-503.  Morgan  v.  United 
States,  402  A.2d  598,  1979  D.C.  App.  LEXIS 
367  (1979). 
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§  22-404.  Assault  or  threatened  assault  in  a  menacing 
manner;  stalking. 

(a)  (1)  Whoever  unlawfully  assaults,  or  threatens  another  in  a  menacing 
manner,  shall  be  fined  not  more  than  $1,000  or  be  imprisoned  not  more  than 
180  days,  or  both. 

(2)  Whoever  unlawfully  assaults,  or  threatens  another  in  a  menacing 
manner,  and  intentionally,  knowingly,  or  recklessly  causes  significant  bodily 
injury  to  another  shall  be  fined  not  more  than  $3,000  or  be  imprisoned  not 
more  than  3  years,  or  both.  For  the  purposes  of  this  paragraph,  the  term 
"significant  bodily  injury"  means  an  injury  that  requires  hospitalization  or 
immediate  medical  attention. 

(b)  Repealed. 

(c)  Repealed. 

(d)  Repealed. 

(e)  Repealed. 

(Mar.  3,  1901,  31  Stat.  1322,  ch.  854,  §  806;  May  8,  1993,  D.C.  Law  9-269,§  2, 
39  DCR  9014;  Nov.  17, 1993,  D.C.  Law  10-53,  §  2,  40  DCR  5446;  Aug.  20,  1994, 
D.C.  Law  10-151,  §  105(d),  41  DCR  2608;  May  16,  1995,  D.C.  Law  10-255, 
§  16,  41  DCR  5193;  June  3,  1997,  D.C.  Law  11-275,  §  3,  44  DCR  1408;  Apr.  24, 
2007,  D.C.  Law  16-306,  §  207,  53  DCR  8610;  Dec.  10,  2009,  D.C.  Law  18-88, 
§  302,  56  DCR  7413.) 


Cross  references.  —  Firearms  control,  reg- 
istration certificates,  prerequisites  for  issu- 
ance, see  §  7-2502.03. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  7-2502.03  and  23 

Prior  Codifications.  —  1981  Ed.,  §  22-504. 

1973  Ed.,  §  22-504. 

Effect  of  amendments.  —  D.C.  Law  16-306 
rewrote  subsec.  (a),  which  had  read  as  follows: 
"(a)  Whoever  unlawfully  assaults,  or  threatens 
another  in  a  menacing  manner,  shall  be  fined 
not  more  than  $1,000  or  be  imprisoned  not 
more  than  180  days,  or  both." 

D.C.  Law  18-88  repealed  subsecs.  (b)  to  (e). 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  105(d)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  207  of  Omnibus  Public  Safety  Emer- 
gency Amendment  Act  of  2006  (D.C.  Act  16-445, 
July  19,  2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  207  of  Omnibus  Public  Safety  Con- 
gressional Review  Emergency  Amendment  Act 
of  2006  (D.C.  Act  16-490,  October  18,  2006,  53 
DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  207  of  Omnibus  Public  Safety  Con- 
gressional Review  Emergency  Amendment  Act 
of  2007  (D.C.  Act  17-10,  January  16,  2007,  54 
DCR  1479). 


For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  207  of  Omnibus  Public  Safety  Sec- 
ond Congressional  Review  Emergency  Amend- 
ment Act  of  2007  (D.C.  Act  17-25,  April  19, 
2007,  54  DCR  4036). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  302  of  Omnibus  Public  Safety  and 
Justice  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-181,  August  6,  2009,  56  DCR 
6903). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  302  of  Omnibus  Public  Safety  and 
Justice  Congressional  Review  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-227,  Oc- 
tober 21,  2009,  56  DCR  8668). 

Legislative  history  of  Law  9-269.  —  Law 
9-269,  the  "Anti-Stalking  Temporary  Amend- 
ment of  1992,"  was  introduced  in  Council  and 
assigned  Bill  No.  9-659.  The  Bill  was  adopted 
on  first  and  second  readings  on  October  6,  1992, 
and  November  4,  1992,  respectively.  Signed  by 
the  Mayor  on  November  23,  1992,  it  was  as- 
signed Act  No.  9-317  and  transmitted  to  both 
Houses  of  Congress  for  its  review.  D.C.  Law 

9-  269  became  effective  on  May  8,  1993. 
Legislative  history  of  Law  10-53.  —  Law 

10-  53,  the  "Anti-Stalking  Amendment  Act  of 
1993,"  was  introduced  in  Council  and  assigned 
Bill  No.  10-42,  which  was  referred  to  the  Com- 
mittee on  the  Judiciary.  The  Bill  was  adopted 
on  first  and  second  readings  on  June  1,  1993, 
and  June  29,  1993,  respectively.  Signed  by  the 
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Mayor  on  July  16, 1993,  it  was  assigned  Act  No. 
10-46  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  10-53  became 
effective  on  November  17,  1993. 

Legislative  history  of  Law  10-151.  —  Law 
10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 
Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
tively. Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-151  became  effective  on  August  20, 
1994. 

Legislative  history  of  Law  10-255.  —  Law 

10-255,  the  "Technical  Amendments  Act  of 
1994,"  was  introduced  in  Council  and  assigned 
Bill  No.  10-673,  which  was  referred  to  the 
Committee  of  the  Whole.  The  Bill  was  adopted 
on  first  and  second  readings  on  June  21,  1994, 
and  July  5,  1994,  respectively.  Signed  by  the 
Mayor  on  July  25,  1994,  it  was  assigned  Act  No. 

10-  302  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  10-255  became 
effective  May  16,  1995. 

Legislative  history  of  Law  11-275.  —  Law 

11-  275,  the  "Second  Criminal  Code  Technical 
Amendments  Act  of  1996,"  was  introduced  in 
Council  and  assigned  Bill  No.  11-909,  which 


was  referred  to  the  Committee  of  the  Whole. 
The  Bill  was  adopted  on  first  and  second  read- 
ings on  November  7,  1996,  and  December  3, 
1996,  respectively.  Signed  by  the  Mayor  on 
December  24,  1996,  it  was  assigned  Act  No. 
11-520  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  11-275  became 
effective  on  June  3,  1997. 

Legislative  history  of  Law  16-306.  —  Law 
16-306,  the  "Omnibus  Public  Safety  Amend- 
ment Act  of  2006",  was  introduced  in  Council 
and  assigned  Bill  No.  16-247,  which  was  re- 
ferred to  Committee  on  the  Judiciary.  The  Bill 
was  adopted  on  first  and  second  readings  on 
June  6,  2006,  and  October  3,  2006,  respectively 
Signed  by  the  Mayor  on  October  17,  2006,  it 
was  assigned  Act  No.  16-482  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  16-306  became  effective  on  April  24,  2007. 

Legislative  history  of  Law  18-88.  —  Law 
18-88,  the  "Omnibus  Public  Safety  and  Justice 
Amendment  Act  of  2009",  as  introduced  in 
Council  and  assigned  Bill  No.  18-151,  which 
was  referred  to  the  Committee  on  Public  Safety 
and  the  Judiciary.  The  bill  as  adopted  on  first 
and  second  readings  on  June  30,  2009,  and  July 
31,  2009,  respectively.  Signed  by  the  Mayor  on 
August  26,  2009,  it  was  assigned  Act  No.  18-189 
and  transmitted  to  both  Houses  of  Congress  for 
its  review.  D.C.  Law  18-88  became  effective  on 
December  10,  2009. 
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— Sentence  and  punishment,  weight  and  suffi- 
ciency of  evidence. 
— Weapons,  weight  and  sufficiency  of  evidence. 

Adequacy  of  representation. 

Record  on  appeal  from  conviction  for  petit 
larceny  and  assault  did  not  establish  denial  of 
effective  assistance  of  counsel.  D.C.  Code 
§§  22-504,  22-2202.  Bell  v.  United  States,  260 
A.2d  690,  1970  D.C.  App.  LEXIS  200  (App. 
1970). 

Record  did  not  show  that  defendant's  trial 
counsel  who  declined  to  cross-examine  either 
complainant  or  arresting  officer  ineffectively 
assisted  defendant  who  himself  testified  and 
denied  assault.  D.C.  Code  §§  22-504,  22-3205. 
Scott  V.  United  States,  259  A.2d  353,  1969  D.C. 
App.  LEXIS  351  (App.  1969). 

Evidence  did  not  sustain  claim  of  ineffective 
assistance  of  counsel  who  presented  all  sub- 
stantial defenses,  made  appropriate  motions 
and  objections,  attempted  to  suppress  evidence 
on  charge  of  unlawful  possession  of  pistol  after 
conviction  of  felony,  and  was  able  to  obtain 
acquittal  on  charge  of  threats  to  do  bodily  harm 
and  directed  verdict  in  defendant's  favor  on 
charge  of  assault  by  threatening  in  menacing 
manner.  D.C.  Code  §§  22-504,  22-507,  22-3203. 
Gressette  v.  United  States,  256  A.2d  418,  1969 
D.C.  App.  LEXIS  286  (App.  1969). 

Fact  that  new  counsel  was  appointed  not 
more  than  60  minutes  before  trial  did  not 
amount  to  ineffective  assistance  of  counsel  of 
defendant  charged  with  simple  assault,  unlaw- 
ful entry  and  petit  larceny  where  no  continu- 
ance was  requested  and  defendant  announced 
he  was  ready  for  trial,  factual  situation  was  not 
so  complex  as  to  necessitate  any  extensive 
investigation  and  there  were  no  witnesses  that 
defense  could  have  called,  new  counsel  was 
experienced  and  diligent  and  made  no  claim 
that  he  was  hampered  by  appointment  shortly 
before  trial.  D.C.  Code  1967,  §§  22-504,  22- 
2202,  22  -3102.  Tuttle  v.  United  States,  238  A.2d 
590,  1968  D.C.  App.  LEXIS  131  (App.  1968). 

Admissibility  of  evidence. 

Assault  victim's  statements  to  officer  quali- 
fied as  excited  utterances  and,  thus,  were  ad- 
missible pursuant  to  excited  utterance  excep- 
tion to  hearsay  rule;  officer  arrived  on  the  scene 
two  to  three  minutes  after  the  911  call  was 
made  and  officer  spoke  with  victim  immedi- 
ately upon  arrival,  and  officer's  testimony 
about  victim's  mental  and  physical  state  upon 
her  arrival  made  clear  that  victim  was  still  in  a 
state  of  nervous  excitement  due  to  the  assault. 
Phylhs  Goodwine  v.  United  States,  990  A.2d 
965,  2010  D.C.  App.  LEXIS  138  (2010). 

Trial  court  error  in  admitting  the  victim's 
statements  to  police  officer  after  she  left  her 
vehicle  and  sat  on  curb,  in  violation  of  the 
Confrontation  Clause,  was  harmless,  during 


prosecution  for  assault;  the  victim's  admissible 
statement  to  police  officer,  which  were  made 
while  victim  sat  in  her  vehicle,  identified  defen- 
dant as  her  assailant  and  described  the  nature 
of  the  assault,  the  state  offered  seven  pictures 
depicting  the  victim's  injuries,  and  defendant 
admitted  that  he  "smacked  the  stem  out  of  (the 
victim's]  mouth."  Lewis  v.  United  States.  938 
A.2d  771,  2007  D.C.  App.  LEXIS  702  (2007). 

Assault  victim's  statements  to  police  officer, 
which  were  made  after  victim  left  her  vehicle 
and  sat  down  on  the  curb,  were  testimonial  in 
nature,  and  thus  their  admission,  during  pros- 
ecution for  assault,  violated  the  Confrontation 
Clause;  a  second  officer  had  arrived  on  the 
scene  and  had  detained  defendant,  dissipating 
the  emergency,  and  officer  was  questioning  vic- 
tim about  past  criminal  conduct.  Lewis  v. 
United  States,  938  A.2d  771,  2007  D.C.  App. 
LEXIS  702  (2007). 

Assault  victim's  initial  statements  to  police 
officer,  which  were  made  while  victim  was  sit- 
ting in  her  vehicle,  were  non-testimonial  in 
nature,  and  thus  their  admission  during  pros- 
ecution for  assault  did  not  violate  the  Confron- 
tation Clause;  the  primary  purpose  of  officer's 
questioning  was  to  enable  him  to  effectively 
respond  to  an  on-going  emergency.  Lewis  v. 
United  States,  938  A.2d  771,  2007  D.C.  App. 
LEXIS  702  (2007). 

Assault  victim's  statements  to  police  officer 
were  admissible  under  the  excited  utterance 
rule;  officer  arrived  at  the  scene  within  minutes 
of  receiving  radio  transmission  of  assault,  when 
he  arrived  victim  was  "excited,"  "crying,"  "agi- 
tated," and  "very,  very  upset,"  and  the  fact  that 
victim  made  statements  in  response  to  police 
questioning  did  not  establish  reflection  by  vic- 
tim. Lewis  V.  United  States,  938  A.2d  771,  2007 
D.C.  App.  LEXIS  702  (2007). 

Trial  court's  failure  to  consider  defendant's 
argument  that  evidence  of  alleged  victim's  past 
behavior  was  probative  of  his  bias,  did  not 
result  in  manifest  injustice  in  proceeding  in 
which  defendant  sought  to  seal  records  relating 
to  his  arrest;  alleged  victim's  termination  from 
his  previous  job  had  taken  place  three  years 
before  assault  for  which  defendant  was  ar- 
rested, and  argument  made  on  appeal,  that 
alleged  victim  would  have  been  motivated  by 
that  experience  to  lie  in  court  in  order  to  protect 
his  present  employment,  was  not  so  plain  or 
obvious  that  judge  should  have  raised  it  sua 
sponte.  Rose  v.  United  States,  879  A.2d  986, 
2005  D.C.  App.  LEXIS  408  (2005). 

Trial  court  did  not  abuse  its  discretion  in 
concluding  that  witness's  testimony  as  to  defen- 
dant's reputation  for  truthfulness,  when  of- 
fered, was  irrelevant  in  proceeding  in  which 
defendant  sought  to  seal  records  relating  to  his 
arrest  after  government  entered  nolle  prosequi 
to  charges  of  simple  assault  and  taking  prop- 
erty without  right;  witness  was  called  in  defen- 
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dant's  case-in-chief,  before  his  credibihty  was 
even  called  into  question  by  alleged  victim's 
account,  and  defendant  did  not  seek  to  call 
witness  as  a  rebuttal  witness.  Rose  v.  United 
States,  879  A.2d  986,  2005  D.C.  App.  LEXIS 
408  (2005). 

General  rule  in  civil  cases  for  assault  and 
battery,  is  that  character  of  neither  party  is  an 
issue  and  cannot  be  the  subject  of  attack,  un- 
less it  is  first  attacked  or  supported  by  the 
adversary  Rose  v.  United  States,  879  A.2d  986, 
2005  D.C.  App.  LEXIS  408  (2005). 

Statement  to  police  by  assault  victim  consti- 
tuted excited  utterance,  and  thus,  trial  court 
did  not  abuse  its  discretion  in  admitting  state- 
ment into  evidence;  statement  was  made  in 
response  to  a  startling  event  which  caused  the 
victim  to  be  in  a  state  of  nervous  excitement  or 
physical  shock,  statement  was  within  a  reason- 
ably short  period  of  time  after  the  event,  and 
the  statement  was  spontaneous  and  sincere. 
Jones  V.  United  States,  829  A.2d  464,  2003  D.C. 
App.  LEXIS  472  (2003). 

Unsworn  written  statement  by  assault  vic- 
tim, in  the  absence  of  a  detailed  proffer,  was  not 
shown  to  be  either  prior  to  or  inconsistent  with 
her  excited  utterance  within  the  meaning  of  the 
hearsay  exception  for  prior  inconsistent  state- 
ments, and  thus,  was  inadmissable  at  trial, 
where  defendant  failed  to  lay  foundation  for 
written  statement's  admission.  Jones  v.  United 
States,  829  A.2d  464,  2003  D.C.  App.  LEXIS 
472  (2003). 

Trial  court  in  assault  case  properly  refused  to 
admit  police  officer's  report  that  arguably  con- 
tained a  prior  inconsistent  statement  by  the 
complaining  witness  regarding  her  injuries;  de- 
fendant did  not  confront  the  witness  with  the 
prior  statement  and  give  her  an  opportunity  to 
explain  it,  and  while  report  might  have  been 
admissible  under  the  business  record  exception 
to  the  hearsay  rule,  defendant  failed  to  invoke 
that  exception  or,  more  importantly,  to  call  any 
police  witness  to  establish  a  proper  foundation 
for  admitting  the  report.  Johnson  v.  United 
States,  800  A.2d  696,  2002  D.C.  App.  LEXIS 
306  (2002). 

Assault  defendant's  concern,  that  the  Domes- 
tic Violence  Unit  of  the  Superior  Court  was 
structured  so  that  a  judge  could  be  privy  to 
information  regarding  intrafamily  matters  that 
would  be  inadmissible  in  a  criminal  trial,  was 
purely  hypothetical  and  failed  to  raise  an  argu- 
able due  process  violation  in  his  case.  Robinson 
V.  United  States,  769  A.2d  747,  2001  D.C.  App. 
LEXIS  64  (2001). 

Evidence  of  victim's  filing  previous  criminal 
complaint  against  defendant,  which  was  dis- 
missed for  want  of  prosecution,  was  inadmissi- 
ble in  stalking  prosecution  as  irrelevant,  absent 
a  showing  that  the  prior  complaint  was  false. 
Washington  v.  United  States,  760  A.2d  187, 
2000  D.C.  App.  LEXIS  234  (2000). 


Probative  value  of  psychologist's  expert  testi- 
mony on  battered  woman  syndrome  (BWS)  was 
not  substantially  outweighed  by  its  prejudicial 
effect,  and  thus,  testimony  was  admissible  in 
domestic  violence  prosecution.  D.C.  Code 
1981,§§  22-504,  22-3204(b).  Nixon  v.  United 
States,  728  A.2d  582,  1999  D.C.  App.  LEXIS  54 
(1999),  writ  of  certiorari  denied  by  528  U.S. 
1098,  120  S.  Ct.  841,  145  L.  Ed.  2d  707,  2000 
U.S.  LEXIS  465,  68  U.S.L.W.  3432  (2000). 

Experienced  psychologist  who  wrote  and  lec- 
tured widely  on  subject  of  domestic  violence 
and  who  previously  had  been  qualified  as  ex- 
pert witness  approximately  75  times  was  qual- 
ified to  give  expert  testimony  on  battered 
woman  syndrome  (BWS)  in  domestic  violence 
prosecution,  despite  claim  that  psychologist 
had  severe  feminist  bias.  D.C.  Code  1981, 
§§  22-504,  22-3204(b).  Nixon  v.  United  States, 
728  A.2d  582,  1999  D.C.  App.  LEXIS  54  (1999), 
writ  of  certiorari  denied  by  528  U.S.  1098,  120 
S.  Ct.  841,  145  L.  Ed.  2d  707,  2000  U.S.  LEXIS 
465,  68  U.S.L.W.  3432  (2000). 

Psychologist's  expert  testimony  on  battered 
woman  syndrome  (BWS)  was  relevant,  and 
prosecution  laid  sufficient  foundation  for  its 
admission  in  domestic  violence  prosecution, 
even  though  psychologist  did  not  examine  or 
specifically  diagnose  victim.  D.C.  Code  1981, 
§§  22-504,  22-3204(b).  Nixon  v.  United  States, 
728  A.2d  582,  1999  D.C.  App.  LEXIS  54  (1999), 
writ  of  certiorari  denied  by  528  U.S.  1098,  120 
S.  Ct.  841,  145  L.  Ed.  2d  707,  2000  U.S.  LEXIS 
465,  68  U.S.L.W.  3432  (2000). 

Trial  judge  made  sufficient  inquiry,  in  domes- 
tic violence  prosecution,  to  determine  whether 
psychologist's  proposed  testimony  on  battered 
woman  sjmdrome  (BWS)  satisfied  Dyas  re- 
quirements for  admissibility  of  expert  testi- 
mony, where  judge  held  proceeding  in  limine 
with  respect  to  proposed  testimony  and  judge 
took  judicial  notice  of,  and  adopted,  transcript 
of  Dyas  hearing  from  case  involving  BWS  tes- 
timony from  psychologist.  D.C.  Code  1981, 
§§  22-504,  22-3204(b).  Nixon  v.  United  States, 
728  A.2d  582,  1999  D.C.  App.  LEXIS  54  (1999), 
writ  of  certiorari  denied  by  528  U.S.  1098,  120 
S.  Ct.  841,  145  L.  Ed.  2d  707,  2000  U.S.  LEXIS 
465,  68  U.S.L.W.  3432  (2000). 

Psychologist's  expert  testimony  on  battered 
woman  syndrome  (BWS)  was  beyond  ken  of  lay 
trier  of  fact  and  would  be  helpful  to  jurors  in 
their  consideration  of  evidence  in  domestic  vio- 
lence prosecution,  and  thus,  testimony  was 
admissible.  D.C.  Code  1981,  §§  22-504,  22- 
3204(b).  Nixon  v.  United  States,  728  A.2d  582, 
1999  D.C.  App.  LEXIS  54  (1999),  writ  of  certio- 
rari denied  by  528  U.S.  1098,  120  S.  Ct.  841, 
145  L.  Ed.  2d  707,  2000  U.S.  LEXIS  465,  68 
U.S.L.W.  3432  (2000). 

Defendant  put  his  state  of  mind  and  motive 
at  issue  in  simple  assault  prosecution  when  he 
attempted  to  justify  his  use  of  force  against  his 


119 


§  22-404 


Criminal  Offenses  and  Penalties 


wife  as  self-defense;  therefore,  evidence  that 
defendant  had  previously  assaulted  wife  was 
admissible  under  motive  exception  to  usual 
rule  that  evidence  of  one  crime  is  inadmissible 
to  prove  disposition  to  commit  another  crime,  to 
show  that  defendant's  malice  toward  wife, 
rather  than  fear  of  harm,  prompted  his  acts. 
D.C.  Code  1981,  §  22-504.  Garibay  v.  United 
States,  634  A.2d  946,  1993  D.C.  App.  LEXIS 
303  (1993). 

Testimony  about  facts  underl3dng  arrest  war- 
rant, when  prosecutor  allegedly  knew  and  con- 
ceded that  defendant  was  not  suspected  of- 
fender, was  nevertheless  admissible  to  explain 
circumstances  surrounding  defendant's  arrest 
for  simple  assault  following  incident  with 
metro  transit  police  officers.  D.C.  Code  1981, 
§  22-504.  McDonald  v.  United  States,  496  A.2d 
274,  1985  D.C.  App.  LEXIS  453  (1985). 

Police  officer's  compelled  immunized  testi- 
mony, which  was  given  during  administrative 
police  investigation  of  officer's  alleged  assault 
of  arrestee,  would  be  admissible  in  prosecution 
for  perjury  or  false  swearing.  D.C.  Code  1973, 
§  22-504;  U.S.  Const.Amend.  5.  United  States 
V.  Anderson,  450  A.2d  446,  1982  D.C.  App. 
LEXIS  427  (1982). 

Facts  that  police  officer  might  have  been 
suspected  of  l5ring,  just  as  fact  that  he  was 
suspected  of  having  assaulted  arrestee,  did  not 
of  themselves  establish  any  impermissible  di- 
rect or  indirect  use  of  officer's  compelled  immu- 
nized testimony  given  during  administrative 
police  investigation.  D.C.  Code  1973,  §  22-504; 
U.S.  Const.Amend.  5.  United  States  v.  Ander- 
son, 450  A.2d  446,  1982  D.C.  App.  LEXIS  427 
(1982). 

In  prosecution  of  police  officer  for  assaulting 
arrestee  and  obstruction  of  justice, 
prosecutorial  motives  were  not  probative  of 
whether  evidence  sought  to  be  introduced  was 
obtained  from  legitimate  independent  source  or 
whether  officer's  compelled  immunized  testi- 
mony given  during  administrative  police  inves- 
tigation was  improperly  used  as  investigative 
lead  or  focused  investigation  on  officer;  officer's 
Fifth  Amendment  protections  did  not  depend 
upon  integrity  and  good  faith  of  prosecuting 
authorities.  D.C.  Code  1973,  §§  22-504,  22-703; 
U.S.  Const.Amend.  5.  United  States  v.  Ander- 
son, 450  A.2d  446,  1982  D.C.  App.  LEXIS  427 
(1982). 

Fact  that  police  officer  gave  no  new  informa- 
tion to  police  investigators  meant  that  no  leads 
could  have  been  developed  from  officer's  com- 
pelled immunized  testimony  given  during  ad- 
ministrative police  investigation  of  officer's  al- 
leged assault  of  arrestee,  and  thus  prohibition 
against  using  compelled  testimony  as  investi- 
gative lead  was  not  violated.  D.C.  Code  1973, 
§  22-504;  U.S.  Const.Amend.  5.  United  States 
V.  Anderson,  450  A.2d  446,  1982  D.C.  App. 
LEXIS  427  (1982). 


Fact  that  police  officer  had  always  been  sub- 
ject and  focus  of  administrative  police  investi- 
gation of  officer's  assault  of  arrestee  meant  that 
officer's  compelled  immunized  testimony  given 
during  investigation  had  not  impermissibly 
caused  investigation  to  focus  on  officer.  D.C. 
Code  1973,  §§  22-504,  22-703;  U.S. 
Const.Amend.  5.  United  States  v.  Anderson, 
450  A.2d  446,  1982  D.C.  App.  LEXIS  427 
(1982). 

Trial  court,  in  prosecution  for  assault  with  a 
deadly  weapon  and  other  crimes,  did  not  abuse 
discretion  in  admitting,  over  objection,  evi- 
dence of  defendant's  alleged  flight  from  juris- 
diction prior  to  trial,  notwithstanding  objection 
that  any  probative  value  was  outweighed  by 
possible  prejudicial  impact  which  testimony 
would  have  on  jury  D.C.  Code  1973,  §§  22-502, 
22-504.  Williamson  v  United  States,  445  A.2d 
975,  1982  D.C.  App.  LEXIS  354  (1982). 

In  prosecution  for  assault  and  threats  to  do 
bodily  harm,  admission  of  defendant's  prior 
conviction  of  manslaughter  was  not  error, 
where  at  time  prior  conviction  was  introduced 
and  during  final  instructions  trial  court  in- 
formed jury  that  it  should  consider  the  convic- 
tion only  in  evaluating  defendant's  credibility. 
D.C.  Code  §§  14-305(b)(l),  22-504,  22-507.  Da- 
vis V.  United  States,  313  A.2d  884,  1974  D.C. 
App.  LEXIS  342  (1974). 

Exclusion  of  testimony  as  to  victim's  prior 
specific  acts  of  violence,  communicated  to  but 
not  personally  observed,  by  defendant  who  was 
accused  of  assault  and  claimed  self-defense, 
was  error.  D.C.  Code  1961,  §  22-504.  King  v. 
U.S.,  177  A.2d  912,  1962  D.C.  App.  LEXIS  254 
(Cr.App.  1962). 

In  simple  assault  prosecution,  arresting  offi- 
cer's testimony,  in  response  to  question 
whether  defendant  had  denied  the  assault,  that 
denial  took  place  in  presence  of  defendant's 
parole  officer  constituted  reversible  error,  and, 
when  officer  volunteered  such  information, 
court  should  have  cautioned  him  and  in- 
structed jury  to  disregard  the  information  or 
should  have  granted  defendant's  motion  for 
mistrial.  D.C.  Code  1951,  §  22-504.  Yeldell  v. 
U.S.,  153  A.2d  637,  1959  D.C.  App.  LEXIS  276 
(Cr.App.  1959). 

In  assault  prosecution  of  defendant  who  al- 
legedly approached  prosecution  witness  and 
placed  his  hand  on  witness'  privates  and 
squeezed  them,  the  sexual  nature  of  the  alleged 
assault  rendered  admissible  testimony  by  pros- 
ecution witness,  who  was  an  officer  assigned  to 
morals  division  of  police  department,  that  de- 
fendant had,  after  his  arrest,  admitted  to  officer 
the  prior  commission  of  acts  of  sodomy.  D.C. 
Code  1951,  §  22-504.  Dyson  v.  U.S.,  97  A.2d 
135,  1953  D.C.  App.  LEXIS  141  (Cr.App.  1953). 

Arguments  and  conduct  of  counseL 

Prosecutor's  comments  during  opening  state- 
ment of  stalking  trial,  asking  the  jurors  to  put 
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themselves  in  the  victim's  shoes  and  playing 
upon  their  own  fears  of  being  victimized,  were 
improper.  Washington  v.  United  States,  760 
A.2d  187,  2000  D.C.  App.  LEXIS  234  (2000). 

Police  officer  did  not  act  in  bad  faith  in 
permitting  destruction  of  paper  towel  used  by 
victim  to  wipe  her  face  of  substance  smeared  by 
assailant;  police  officer  told  victim  that  she 
could  discard  paper  towel  when  she  asked  him 
what  to  do  with  it.  Criminal  Rule  16;  D.C.  Code 
1981,  §  22-504.  Cantizano  v  United  States, 
614  A.2d  870,  1992  D.C.  App.  LEXIS  266 
(1992). 

Destruction  of  paper  towel  used  by  simple 
assault  victim  to  wipe  her  face  of  substance 
smeared  on  her  face  by  defendant  did  not 
compel  disallowance  of  defendant's  assertion  to 
witness  about  nature  of  substance;  proof  of 
crime  did  not  depend  upon  whether  substance 
was  what  defendant  asserted  it  to  be.  Criminal 
Rule  16;  D.C.  Code  1981,  §  22-504.  Cantizano 
V.  United  States,  614  A.2d  870,  1992  D.C.  App. 
LEXIS  266  (1992). 

Once  defense  counsel,  in  his  closing  remarks 
in  prosecution  for  simple  assault,  attacked  the 
complainant's  motives  for  testifying,  the  door 
was  opened  for  the  prosecutor  to  defend  the 
complainant's  motives  and  to  set  the  record 
straight.  D.C.  Code  §  22-504.  Medina  v  United 
States,  315  A.2d  169,  1974  D.C.  App.  LEXIS 
366  (1974). 

Prosecutor's  allusion,  in  simple  assault  case, 
to  complainant's  belief  that  he  was  coming  to 
court  for  defendant's  sentencing,  rather  than 
his  retrial,  was  not  necessary  to  an  effective 
rebuttal  of  defense  counsel's  insinuations  and 
was  therefore  improper,  but,  viewing  the  trial 
as  a  whole,  including  the  weight  of  the  Govern- 
ment's case  against  defendant,  it  could  not  be 
said  that  the  judgment  of  the  jury  against 
defendant  was  substantially  swayed  by  the 
error.  D.C.  Code  §  22-504.  Medina  v.  United 
States,  315  A.2d  169,  1974  D.C.  App.  LEXIS 
366  (1974). 

Refusal  to  declare  a  mistrial  after  prosecut- 
ing attorney  stated  in  his  summation  that  as- 
saulting a  correctional  officer  was  basically  no 
different  from  regular  assault  did  not  consti- 
tute error.  D.C.  Code  §§  22-504,  22-505.  John- 
son V.  United  States,  298  A.2d  516,  1972  D.C. 
App.  LEXIS  312  (1972). 

Prosecution's  statement  to  jury  that  guilty 
verdict  as  to  larceny  would  require  guilty  ver- 
dict as  to  assault  was  erroneous  but  was  not 
plain  error  which  affected  substantial  rights 
and,  therefore,  would  not  require  reversal.  D.C. 
Code  1961,  §§  22-504,  22-2202.  Harris  v 
United  States,  201  A.2d  532,  1964  D.C.  App. 
LEXIS  245  (App.  1964). 

Arrest. 

Deputy  United  States  marshal  was  legally 
justified  in  stopping  and  detaining  plaintiff  on 


steps  of  courthouse  for  questioning  in  regard  to 
a  possible  breach  of  courtroom  security  and  in 
requesting  a  driver's  license  in  an  effort  to 
obtain  trustworthy  identification  from  plaintiff, 
and  once  plaintiff  forcefully  grabbed  deputy, 
probable  cause  to  arrest  plaintiff  for  assaulting 
and  interfering  with  a  federal  officer  in  perfor- 
mance of  his  official  duties  existed,  notwith- 
standing whether  deputy  was  placed  in  fear  or 
whether  bodily  injury  was  inflicted,  and  oper- 
ated as  a  defense  under  common  law  of  District 
of  Columbia  to  deputy  and  United  States,  sued 
under  theory  of  respondeat  superior,  for  torts  of 
assault,  battery,  false  arrest  and  personal  in- 
jury. 18  U.S.C.  §§  111,  1114,  3053;  18  U.S.C. 
§§  1346(b),  2672,  2674,  2680(h);  D.C.  Code 
§§  22-504,  23-501(2),  23-581(a)(l)(B).  Lucas  v. 
United  States,  443  F.  Supp.  539, 1977  U.S.  Dist. 
LEXIS  13669  (1977),  affirmed  without  opinion 
by  590  F.2d  356,  191  U.S.  App.  D.C.  225  (1979). 

Defendant  failed  to  establish  equal  protec- 
tion claim  that  his  arrest  and  prosecution  for 
simple  assault  were  due  to  his  gender,  as  he  did 
not  show  that  those  actions  were  motivated,  at 
least  in  part,  by  his  gender,  and  he  did  not 
make  a  prima  facie  showing  that  others  simi- 
larly situated,  i.e.,  women  who  committed 
crimes  of  domestic  violence,  were  generally  not 
arrested  and  prosecuted.  Robinson  v.  United 
States,  769  A.2d  747,  2001  D.C.  App.  LEXIS  64 
(2001). 

Officer  had  probable  cause  to  arrest  defen- 
dant after  observing  him  and  another  person 
engaged  in  what  appeared  to  be  sale  of  drugs. 
D.C.  Code  1981,  §§  22-504,  33-541(a).  Allison  v. 
United  States,  623  A.2d  590,  1993  D.C.  App. 
LEXIS  95  (1993). 

Claim  that  defendant's  finger-pointing  ges- 
ture from  car  and  mouthing  of  word  "pow"  to 
undercover  police  officers  in  unmarked  vehicle 
justified  Terry  stop  as  coming  very  close  to 
being  crime  in  itself  did  not  establish  officer's 
reasonable  articulable  suspicion  for  investiga- 
tory stop,  where  officer  testified  that  he  stopped 
car  because  he  thought  defendant  may  have 
gun,  not  because  he  thought  gesture  was  itself 
a  crime,  and  there  was  no  evidence  that  defen- 
dants knew  that  individuals  in  vehicle  were 
police  officers.  D.C.  Code  1981,  §§  22-504,  22- 
507,  22-1121.  United  States  v.  Bellamy  619 
A.2d  515,  1993  D.C.  App.  LEXIS  18  (1993). 

Information  known  to  arresting  officer,  in- 
cluding description  obtained,  after  initial  erro- 
neous description,  from  officer  who  was  with 
victim,  and  arresting  officer's  observations  that 
defendant  appeared  to  match  description  was 
sufficient  to  support  defendant's  brief  detention 
to  allow  victim  to  view  defendant;  therefore, 
victim's  identification  of  defendant  and  arrest- 
ing officer's  seizure  of  helmet  and  statement  by 
defendant  during  detention  did  not  result  from 
unlawful  detention  and  arrest.  D.C.  Code  1981, 
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§  22-504.  Cantizano  v.  United  States,  614  A.2d 
870,  1992  D.C.  App.  LEXIS  266  (1992). 

Police  officers  who  had  probable  cause  to 
arrest  accused  at  about  10:15  p.  m.,  following 
fellow  apartment  dweller's  accusation  that  ac- 
cused had  pointed  a  gun  at  him  and  threatened 
to  kill  him,  were  not  required  to  obtain  an 
arrest  warrant  for  the  accused  in  light  of  the 
exigent  nature  of  the  circumstances.  D.C.  Code 
§§  22-504,  22-3214(b);  U.S.  Const.  Amend.  4. 
United  States  v.  Simpson,  330  A.2d  756,  1975 
D.C.  App.  LEXIS  305  (1975). 

Police  officer  who  had  interviewed  alleged 
assault  victim  and  concluded  that  his  com- 
plaint, to  the  effect  that  accused  had  pointed  a 
gun  at  him  and  threatened  to  kill  him,  was 
genuine,  had  probable  cause  to  believe  that  an 
armed  assault  had  taken  place  and  that  ac- 
cused had  committed  it,  and  had  probable 
cause  to  arrest  accused.  D.C.  Code  §§  22-504, 
22-32 14(b).  United  States  v.  Simpson,  330  A.2d 
756,  1975  D.C.  App.  LEXIS  305  (1975). 

Where  police  officers  had  received  complaint 
that  accused,  who  lived  in  the  same  apartment 
building  as  the  complainant,  had  pointed  a  gun 
at  him  and  threatened  to  kill  him  and  where, 
upon  knocking  on  accused's  apartment  door, 
accused  answered  the  door,  the  entry  of  the 
police  was  permissible  under  the  circum- 
stances, even  though  not  consented  to.  D.C. 
Code  §§  22-504,  22-3214(b);  U.S.  Const. 
Amend.  4.  United  States  v.  Simpson,  330  A.2d 
756,  1975  D.C.  App.  LEXIS  305  (1975). 

Where  police  officer  had  a  conversation  with 
victim  of  assault  and  petit  larceny  and  pro- 
ceeded in  patrol  car  in  search  of  the  assailants, 
and  stolen  articles  were  in  plain  view  of  officer 
in  defendant's  hand  and  at  his  feet  in  the 
gutter,  an  arrest  was  authorized  when  officer 
saw  the  stolen  articles.  D.C.  Code  §§  22-504, 
22-2202,  23-306(c).  Thompkins  v.  United 
States,  251  A.2d  636,  1969  D.C.  App.  LEXIS 
231  (App.  1969). 

Where  defendant,  charged  with  disorderly 
conduct  and  simple  assault,  subsequent  to  or- 
der of  police  officer  to  clear  street  corner  walked 
away  reluctantly  and  when  about  five  feet  from 
officer  spoke  obscene  words  in  fairly  loud  voice, 
defendant's  arrest  was  legal.  D.C.  Code  1961, 
§§  22-504,  22-1107.  Duncan  v.  United  States, 
219  A.2d  110,  1966  D.C.  App.  LEXIS  166  (App. 
1966),  remanded  by  379  F.2d  148, 126  U.S.  App. 
D.C.  371,  1967  U.S.  App.  LEXIS  6334  (1967). 

Assaults  resulting  in  death. 

Category  of  misdemeanors  which  are  danger- 
ous in  and  of  themselves  and  thus  will  support 
conviction  for  misdemeanor-manslaughter  en- 
compasses misdemeanors  which  bear  an  inher- 
ent danger  of  physical  injury,  including  assault. 
D.C.  Code  1981,  §  22-504.  Comber  v.  United 


States,  584  A.2d  26,  1990  D.C.  App.  LEXIS  324 
(1990). 

Common  law. 

The  assault  contemplated  by  statute  provid- 
ing that  whoever  unlawfully  assaults  or  threat- 
ens another  in  a  menacing  manner  shall  be 
fined  or  imprisoned  is  common  law  assault. 
D.C.  Code  1951,  §  22-504.  Guarro  v.  U.S.,  237 
F.2d  578,  1956  U.S.  App.  LEXIS  2939  (C.A.D.C. 
1956). 

The  essence  of  the  common  law  offense  of 
assault  is  the  intentional  infliction  of  bodily 
injury  or  the  creation  of  fear  thereof.  Williams 
V.  United  States,  887  A.2d  1000,  2005  D.C.  App. 
LEXIS  644  (2005). 

Assault  is  defined  in  accord  with  its  common 
law  elements  as  the  unlawful  use  of  force  caus- 
ing injury  to  another  or  the  attempt  to  cause 
injury  with  the  present  ability  to  do  so.  Mungo 
V.  United  States,  772  A.2d  240,  2001  D.C.  App. 
LEXIS  103  (2001). 

Construction  with  other  laws. 

Sexual-abuse  statute's  definition  of  "bodily 
injury,"  which  is  an  "injury  involving  loss  or 
impairment  of  the  function  of  a  bodily  member, 
organ,  or  mental  faculty,  or  physical  disfigure- 
ment, disease,  sickness,  or  injury  involving 
significant  pain,"  may  be  used  to  determine  the 
evidence  necessary  to  prove  "injury"  under  the 
felony-assault  statute's  definition  of  "signifi- 
cant bodily  injury,"  which  is  an  "injury  that 
requires  hospitalization  or  immediate  medical 
attention."  In  the  Matter  of  R.P.,  136  WLR  549 
(Super.  Ct.  2008). 

Defenses. 

Where  plainclothes  police  officer  was  member 
of  morals  squad,  conduct  of  officer  just  before 
alleged  sexual  assault  was  of  crucial  signifi- 
cance bearing  on  criminal  responsibility  of  as- 
sailant. D.C.  Code  1951,  §  22-504.  Guarro  v. 
U.S.,  237  F.2d  578,  1956  U.S.  App.  LEXIS  2939 
(C.A.D.C.  1956). 

Evidence  failed  to  prove  that  force  used  by 
defendant  in  slapping  his  teenage  daughter  on 
the  back  of  her  neck  and  grabbing  her  by  the 
shirt  was  unreasonable  for  purpose  of  exercis- 
ing parental  discipline,  and  thus  was  insuffi- 
cient to  disprove  defendant's  parental  disci- 
pline defense  in  prosecution  for  assault; 
defendant  testified  that  when  he  slapped 
daughter  on  the  back  of  the  head,  he  did  so  to 
discipline  her  and  to  urge  her  to  the  car,  defen- 
dant also  testified  that  when  he  grabbed  daugh- 
ter by  the  shirt,  he  did  so  in  response  to  correct 
her  statement  that  defendant  did  not  love  her 
and  to  tell  her  that  he  did  love  her,  and  daugh- 
ter testified  that  she  did  not  suffer  any  physical 
injuries  from  either  incident.  Longus  v.  United 
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states,  935  A.2d  1108,  2007  D.C.  App.  LEXIS 
663  (2007). 

Trial  court  properly  rejected  defendant's  prof- 
fered self-defense  argument  in  proceeding  in 
which  defendant  sought  to  seal  records  relating 
to  his  arrest  after  government  entered  nolle 
prosequi  to  charges  of  simple  assault  and  tak- 
ing property  without  right;  judge  not  only  dis- 
believed defendant's  contention  that  he  never 
punched  alleged  victim,  but  also  did  not  believe 
that  he  hit  alleged  victim  in  response  to  latter's 
aggression.  Rose  v.  United  States,  879  A.2d  986, 
2005  D.C.  App.  LEXIS  408  (2005). 

Defendant,  who  sought  to  seal  records  relat- 
ing to  his  arrest  after  government  entered  nolle 
prosequi  to  charges  of  simple  assault  and  tak- 
ing property  without  right,  was  not  precluded 
from  making  self-defense  argument;  although 
government  contended  that  defendant  was  pre- 
cluded from  making  self-defense  argument 
since  he  denied  ever  hitting  alleged  victim, 
defendant  was  still  allowed  to  submit,  as  alter- 
native argument,  that  if  finder  of  fact  disbe- 
lieved his  factual  testimony  and  found  that  he 
did  hit  alleged  victim,  he  was  nonetheless  not 
guilty  on  theory  that  he  did  so  in  self-defense. 
Rose  V.  United  States,  879  A.2d  986,  2005  D.C. 
App.  LEXIS  408  (2005). 

In  criminal  cases,  where  the  burden  rests 
with  the  government  and  not  the  accused,  if  the 
sole  evidence  is  the  conflicting  testimony  of  the 
accused  and  the  accuser,  the  judge  is  permitted 
to  reject  a  proffered  self-defense  argument. 
Rose  V.  United  States,  879  A.2d  986,  2005  D.C. 
App.  LEXIS  408  (2005). 

Record  supported  trial  court's  rejection  of 
defendant's  claim  of  self-defense  in  trial  for 
simple  assault;  based  on  testimonies  of  victim 
and  her  brother,  defendant  assaulted  victim 
with  flip-flop  sandal  after  altercation  had 
ended.  Stroman  v.  United  States,  878  A.2d 
1241,  2005  D.C.  App.  LEXIS  376  (2005). 

Privilege  of  parental  discipline  as  defense  to 
assault  or  cruelty  to  children  has  two  compo- 
nents: (1)  the  force  used  by  the  defendant  must 
have  been  used  for  the  purpose  of  exercising 
parental  discipline,  and  (2)  the  force  must  have 
been  reasonable.  Lee  v.  United  States,  831  A.2d 
378,  2003  D.C.  App.  LEXIS  547  (2003). 

Government  is  not  required,  in  simple  as- 
sault prosecution  involving  alleged  assault  by 
parent  on  parent's  own  child,  to  prove  malice  in 
order  to  overcome  parental  discipline  defense. 
Newby  v.  United  States,  797  A.2d  1233,  2002 
D.C.  App.  LEXIS  105  (2002). 

Rule  that  one  cannot  invoke  right  of  self- 
defense  to  justify  assaultive  behavior  toward 
police  officer  is  subject  to  two  relatively  narrow 
exceptions:  (1)  where  defendant  is  charged  with 
felony  offense  of  assault  on  an  officer,  limited 
right  of  self-defense  arises  when  defendant 
presents  evidence  that  officer  used  excessive 
force  in  carrying  out  his  duties,  and  (2)  where 


defendant  charged  only  with  misdemeanor  of- 
fense of  simple  assault  invokes  right  of  self- 
defense  against  police  officer.  D.C.  Code  1981, 
§  22-504.  Robinson  v.  United  States,  649  A.2d 
584,  1994  D.C.  App.  LEXIS  204  (1994). 

Once  defendant  raises  defense  of  self-defense 
to  offense  of  simple  assault,  government  bears 
burden  of  proving  beyond  a  reasonable  doubt 
that,  at  the  time  of  assault,  complainant  was  a 
police  officer  engaged  in  official  duties  and  that 
defendant  did  not  act  with  justifiable  and  ex- 
cusable cause.  D.C.  Code  1981,  §  22-504.  Rob- 
inson V.  United  States,  649  A.2d  584,  1994  D.C. 
App.  LEXIS  204  (1994). 

If  defendant  invokes  right  of  self-defense  to 
charge  of  simple  assault  of  a  police  officer  and 
government  fails  to  prove  that  complainant 
was  an  officer  engaged  in  official  duties  and 
that  defendant  did  not  act  with  justifiable  and 
excusable  cause,  defendant  is  entitled  to  defend 
against  use  of  any  force  under  general  right  of 
self-defense.  D.C.  Code  1981,  §  22-504.  Robin- 
son V.  United  States,  649  A.2d  584,  1994  D.C. 
App.  LEXIS  204  (1994). 

Generally,  one  cannot  invoke  right  of  self- 
defense  to  justify  assaultive  behavior  toward 
police  officer.  D.C.  Code  1981,  §§  22-504,  22- 
505.  Nelson  v.  United  States,  580  A.2d  114, 
1990  D.C.  App.  LEXIS  244  (1990). 

One  can  claim  self-defense  against  police 
officer  who  was  using  excessive  force  in  carry- 
ing out  official  duties,  under  exception  to  gen- 
eral rule  precluding  invocation  of  right  of  self- 
defense  to  justify  assaultive  behavior  toward 
police  officer,  whether  charge  is  simple  assault 
or  assault  on  police  officer;  if  officer  used  exces- 
sive force  and  defendant  responded  with  force 
that  was  "reasonably  necessary  under  the  cir- 
cumstances" for  self-protection,  defendant  will 
have  acted  with  "justifiable  and  excusable 
cause"  and  government  will  have  failed  to  prove 
its  case.  D.C.  Code  1981,  §§  22-504,  22-505. 
Nelson  v.  United  States,  580  A.2d  114,  1990 
D.C.  App.  LEXIS  244  (1990). 

Exception  to  general  rule  precluding  invoca- 
tion of  right  of  self-defense  to  justify  assaultive 
behavior  toward  police  officer,  when  defendant 
did  not  know  or  have  reason  to  know  that 
complainant  was  police  officer,  was  available 
only  when  defendant  was  charged  with  simple 
assault;  it  was  not  available  to  defendant 
charged  with  assault  on  police  officer.  D.C. 
Code  1981,  §§  22-504,  22-505.  Nelson  v.  United 
States,  580  A.2d  114,  1990  D.C.  App.  LEXIS 
244  (1990). 

Since  defendant's  slap  of  his  13-year-old 
cousin  was  not  an  exercise  of  reasonable  disci- 
pline, self-defense  could  not  be  at  issue  because 
defendant  was  the  first  aggressor.  D.C.  Code 
1981,  §  22-504.  Martin  v.  United  States,  452 
A.2d  360,  1982  D.C.  App.  LEXIS  473  (1982). 

When  one  is  the  aggressor  in  an  altercation, 
he  cannot  rely  upon  the  right  of  self-defense  to 
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justify  his  first  use  of  force.  D.C.  Code  1981, 
§  22-504.  Martin  v.  United  States,  452  A.2d 
360,  1982  D.C.  App.  LEXIS  473  (1982). 

Fact  that  poHce  officer's  compelled  immu- 
nized testimony  given  during  administrative 
police  investigation  of  officer's  alleged  assault 
of  arrestee  was  devoid  of  any  helpful  or  incrim- 
inating evidence  meant  that  it  was  not  possible 
to  assume  that  compelled  testimony  might 
have  been  improperly  indirectly  used  in  focus- 
ing investigation,  deciding  to  prosecute  or  in 
planning  trial  strategy,  such  as  cross-examina- 
tion. D.C.  Code  1973,  §§  22-504,  22-703;  U.S. 
Const.Amend.  5.  United  States  v.  Anderson, 
450  A.2d  446,  1982  D.C.  App.  LEXIS  427 
(1982). 

Even  though  defendant,  who  was  charged 
with  making  threats  in  a  menacing  manner 
and  with  unlawfully  possessing  an  automatic 
pistol,  had  been  discharged  from  hospital  as 
having  recovered  from  a  mental  disorder  less 
than  two  months  before  date  of  alleged  crimes, 
usual  presumption  of  defendant's  sanity,  under 
District  of  Columbia  law,  existed  at  the  time  of 
trial.  D.C.  Code  1951,  §§  22-504,  22-3203.  Wil- 
liams V.  U.S.,  104  A.2d  828,  1954  D.C.  App. 
LEXIS  135  (Cr.App.  1954). 

A  case  of  assault  by  a  man  touching  another 
man's  genital  organ  with  invitation  to  homosex- 
ual act  can  be  made  out  only  by  proof  that 
complaining  witness  did  not  consent.  D.C.  Code 
1951,  §  22-504.  McDermett  v.  U.S.,  98  A.2d 
287,  1953  D.C.  App.  LEXIS  156  (Cr.App.  1953). 

A  police  officer,  by  his  own  insidious  conduct 
in  patiently  and  cleverly  encouraging  and  set- 
ting stage  for  furtive  homosexual  gesture  by 
another  man,  charged  with  assault,  placed 
himself  in  position  of  consenting  to  touching  of 
his  genital  organ  by  such  man,  with  invitation 
to  homosexual  act,  and  should  not  be  heard  to 
say,  as  prosecuting  witness,  that  he  was  as- 
saulted by  accused.  D.C.  Code  1951,  §  22-504. 
McDermett  v.  U.S.,  98  A.2d  287,  1953  D.C.  App. 
LEXIS  156  (Cr.App.  1953). 

A  man  who  takes  improper  liberties  with  the 
person  of  another  man  without  the  latter's 
consent  is  guilty  of  assault,  unless  man  so 
fondled  is  himself  a  deviate  and  responds  favor- 
ably to  the  approach,  in  which  case  response 
would  constitute  consent  and  would  nullify  the 
offense.  D.C.  Code  1951,  §  22-504.  Dyson  v. 
U.S.,  97  A.2d  135,  1953  D.C.  App.  LEXIS  141 
(Cr.App.  1953). 

Where  13  year  old  boy  committed  an  indecent 
act  upon  a  girl  4  years  and  8  months  old,  act 
clearly  constituted  an  assault,  since  child's  ac- 
quiescence or  submission  was  immaterial.  D.C. 
Code  1940,  §  22-504.  In  re  Lewis,  88  A.2d  582, 
1952  D.C.  App.  LEXIS  166  (Cr.App.  1952). 

Though  due  process  does  not  absolutely  re- 
quire appointment  of  counsel  in  all  cases  where 
person  is  deprived  of  his  liberty  because  of 
unsound  mind,  where  person  charged  with 


criminal  offense  of  assault  was  subjected  to 
lunacy  inquisition  prior  to  trial,  due  process 
required  that  defendant  be  represented  by 
counsel  in  spite  of  ostensible  waiver  of  that 
right  or  privilege.  D.C.  Code,  1940,  §§  22-504, 
24-301;  U.S.  Const.  Amend.  6.  Evans  v.  U.S.,  83 
A.2d  876,  1951  D.C.  App.  LEXIS  228  (Cr.App. 
1951). 

Discovery. 

Defendant  failed  to  establish  that  photo- 
graphs taken  of  victim  at  scene  of  assault, 
which  the  prosecution  failed  to  produce,  were 
material,  as  necessary  to  establish  Brady  vio- 
lation; defense  counsel  failed  to  request  details 
from  government  regarding  its  efforts  to  locate 
photographs,  and  defense  counsel  made  no 
comment  to  assertion  of  trial  court  and  prose- 
cutor that  there  was  no  reason  to  believe  there 
was  anything  exculpatory  in  photographs,  but 
could  have  explored  how  that  determination 
was  made  in  absence  of  photographs.  Cook  v. 
United  States,  828  A.2d  194,  2003  D.C.  App. 
LEXIS  435  (2003). 

In  assault  case,  once  the  apparent  existence 
of  police  notes  was  established  by  the  complain- 
ing witness's  testimony,  and  defense  counsel 
moved  for  their  production  under  the  Jencks 
Act,  the  trial  court  had  an  affirmative  duty, 
either  by  interrogation  or  by  in  camera  inspec- 
tion, to  ascertain  whether  the  notes  were  a 
Jencks  Act  statement  in  the  government's  pos- 
session. Johnson  v.  United  States,  800  A.2d 
696,  2002  D.C.  App.  LEXIS  306  (2002). 

Double  jeopardy. 

Double  jeopardy  barred  prosecution  of  defen- 
dant, who  had  previously  been  found  guilty  of 
contempt  for  violating  provisions  of  civil  protec- 
tion order  for  assaulting  his  wife,  on  charge  of 
assault.  (Per  Justice  Scalia  with  one  Justice 
concurring  and  three  Justices  concurring  in  the 
judgment.)  U.S.  Const.Amend.  5;  D.C.  Code 
1981,  §  22-504.  U.S.  v.  Dixon,  113  S.Ct.  2849, 
1993  U.S.  LEXIS  4405  (U.S.Dist.Col.  1993). 

Civil  protection  order  previously  issued 
against  defendant  charged  with  domestic  vio- 
lence offenses  was  quintessentially  remedial, 
and  did  not  implicate  double  jeopardy  protec- 
tions. U.S.  Const.Amend.  5;  D.C.  Code  1981, 
§  22-504.  Nixon  v.  United  States,  728  A.2d  582, 
1999  D.C.  App.  LEXIS  54  (1999),  writ  of  certio- 
rari denied  by  528  U.S.  1098,  120  S.  Ct.  841, 
145  L.  Ed.  2d  707,  2000  U.S.  LEXIS  465,  68 
U.S.L.W.  3432  (2000). 

Examination  of  witnesses. 

In  prosecution  for  stalking,  defendant  was 
properly  precluded  from  recross-examining 
government's  eyewitness  regarding  whether 
defendant  had  actually  threatened  her  during 
an  incident;  scope  of  redirect  examination,  dur- 
ing which  witness  was  asked  if  she  felt  threat- 
ened by  defendant,  was  limited  to  matters 
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raised  during  cross-examination,  and  defen- 
dant had  an  opportunity  during  that  cross- 
examination  to  ask  particular  question,  but 
failed  to  do  so.  Washington  v.  United  States, 
760  A.2d  187,  2000  D.C.  App.  LEXIS  234 
(2000). 

Domestic  abuse  assault  victim's  consumption 
of  alcohol  before  day  of  assault  was  extrinsic 
evidence  that  was  irrelevant  to  issue  of 
whether  victim  was  intoxicated  and  abusive  on 
day  of  assault,  as  claimed  by  defendant  and 
defense  witnesses  and,  thus,  limiting  impeach- 
ment of  victim  with  evidence  of  her  prior  drink- 
ing habits  did  not  interfere  with  defendant's 
right  to  present  a  defense.  U.S.  Const.Amend. 
6;  D.C.  Code  1981,  §  22-504.  Robinson  v. 
United  States,  642  A.2d  1306,  1994  D.C.  App. 
LEXIS  90  (1994). 

Domestic  abuse  assault  victim's  general  use 
of  alcohol  was  not  probative  of  victim's  dimin- 
ished sensory  capacity;  defense  was  given  free 
rein  to  demonstrate  that  victim  was  intoxicated 
on  night  of  assault  and  there  was  no  suggestion 
that  victim  was  intoxicated  during  trial.  D.C. 
Code  1981,  §  22-504.  Robinson  v.  United 
States,  642  A.2d  1306,  1994  D.C.  App.  LEXIS 
90  (1994). 

In  prosecution  for  assault,  manner  in  which 
complaining  witness  reacted  to  a  defense  inves- 
tigator was  not  an  issue  and,  therefore,  trial 
court  did  not  abuse  its  discretion  in  limiting 
inquiry  into  that  issue  on  cross-examination  of 
complainant.  D.C.  Code  §  22-504.  Mitchell  v. 
United  States,  408  A.2d  1213,  1979  D.C.  App. 
LEXIS  501  (1979). 

In  prosecution  for  offenses  relating  to  assault 
which  accused  police  officers  allegedly  partici- 
pated in  while  on  off-duty  status,  trial  court  did 
not  abuse  its  discretion  in  asking  government 
witness,  who  was  on-duty  officer  called  to  scene 
of  crime,  to  state  his  reason  for  concluding  that 
there  had  been  no  assault  and  in  seeking  to 
elicit  his  definition  of  the  term  "assault"  or  in 
inquiring  of  police  lieutenant,  who  investigated 
alleged  crime,  with  regard  to  his  conclusory 
statement  that  an  accused,  who  had  not  passed 
on  his  notes  of  interviews  with  eyewitnesses  to 
lieutenant,  did  not  impede  but  actually  aided 
investigation.  D.C.  Code  §§  4-176,  22-504,  22- 
703.  Womack  v.  United  States,  350  A.2d  381, 
1976  D.C.  App.  LEXIS  453  (1976). 

In  prosecution  for  simple  assault  and  ob- 
structing justice,  limiting  cross-examination  of 
complaining  witness  on  issues  of  his  credibility 
and  bias  was  not  abuse  of  discretion.  D.C.  Code 
§§  22-504,  22-703.  Hall  v.  United  States,  343 
A.2d  35,  1975  D.C.  App.  LEXIS  428  (1975). 

Although  goal  of  counsel  of  defendants 
charged  with  assault  was  to  show  victim's  real 
background  by  examining  him  concerning  his 
employment  history  and  experience,  ordering 
discontinuance  of  such  line  of  questioning  after 
a  recitation  that  victim  had  worked  at  last 


employment  for  eight  months,  before  that  for 
six  months  at  another  employment  and  still 
earlier  at  a  third  employment  was  justified  to 
avoid  needless  preoccupation  with  collateral 
matters.  D.C.  Code  1951,  §  22-504.  Rogers  v. 
U.S.,  174  A.2d  356,  1961  D.C.  App.  LEXIS  324 
(Cr.App.  1961). 

Indictment  and  information. 

Admission  of  evidence  that  complainant  was 
sprayed  with  mace  was  not  a  variance,  requir- 
ing reversal  of  assault  conviction,  although 
defendant  alleged  that  government  had  consis- 
tently represented  prior  to  trial  that  it  consid- 
ered throwing  of  rocks  and  bottles,  rather  than 
defendant's  use  of  mace,  to  be  conduct  underly- 
ing assault  charge,  where  government  did  not 
specify  in  information  means  by  which  assault 
was  committed  and  it  had  no  obligation  to  do  so. 
D.C.  Code  1981,  §  22-504(a).  Burgess  v.  United 
States,  681  A.2d  1090,  1996  D.C.  App.  LEXIS 
307  (1996). 

Where  complaint  was  filed  charging  defen- 
dant with  felony,  but  grand  jury  returned  igno- 
ramus bill  and  felony  complaint  was  dismissed, 
federal  rule  providing  that  prosecution  shall 
terminate  upon  filing  of  dismissal  by  prosecutor 
did  not  preclude  trial  on  information  charging 
misdemeanor.  Fed. Rules  Crim.Proc.  rule  48(a), 
18  U.S.C.;  D.C.  Code  1961,  §§  22-504,  22-505. 
United  States  v.  Kennedy  220  A.2d  322,  1966 
D.C.  App.  LEXIS  188  (App.  1966). 

Where  defendant  was  charged  with  commit- 
ting "indecent  assault"  upon  girl  4  years  and  8 
months  old  and  laws  in  jurisdiction  made  an 
unlawful  assault  a  misdemeanor  and  did  not 
use  term  "indecent  assault",  addition  of  word 
"indecent"  to  charge  could  be  treated  as  sur- 
plusage and  neither  added  to  nor  detracted 
from  the  charge.  D.C.  Code  1940,  §  22-504.  In 
re  Lewis,  88  A.2d  582,  1952  D.C.  App.  LEXIS 
166  (Cr.App.  1952). 

Instructions. 

Defendant  in  robbery  prosecution  was  enti- 
tled to  instruction  on  assault,  where  he  testified 
that  there  had  been  justifiable  assault. 
Fed.Rules  Crim.Proc.  rule  31(c),  18  U.S.C.;  D.C. 
Code  1961,  §  22-504.  Broughman  v.  United 
States,  361  F.2d  71, 1966  U.S.  App.  LEXIS  6330 
(C.A.D.C.  1966). 

Trial  court's  requirement  in  assault  trial  to 
give  jury  instruction  on  self-defense  that  had 
sufficient  evidentiary  support  was  not  negated 
by  facts  that  trial  court  informed  jury  that 
defendant's  theory  was  self-defense  and  al- 
lowed defendant  to  argue  self-defense  in  sum- 
mation; jury  learned  nothing  about  legal  mean- 
ing of  self-defense,  including  concepts  that 
could  have  been  vital  to  jury's  proper  evalua- 
tion of  evidence.  Hernandez  v.  United  States, 
853  A.2d  202,  2004  D.C.  App.  LEXIS  374 
(2004). 
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Defendant  was  entitled  in  assault  trial  to 
jury  instruction  on  self-defense,  even  though 
government's  evidence  depicted  multiple  stab- 
bing by  defendant  precipitated  by  victim's  idle 
question  of  whether  defendant  had  courage  to 
stick  knife  into  someone,  where  defendant's 
mother  testified  that,  as  little  as  half  hour  after 
incident,  defendant  returned  home  with  inju- 
ries to  his  neck  that  appeared  to  mother  as  if 
someone  had  grabbed  him  around  neck  and 
choked  him  and  that  he  had  debris  in  his  hair 
and  on  his  back  suggesting  that  he  had  been 
lying  on  his  back,  and  pathology  expert  testified 
from  record  of  victim's  wounds  that  they  could 
have  been  inflicted  by  someone  lying  on  ground 
and  stabbing  upwards.  Hernandez  v.  United 
States,  853  A.2d  202,  2004  D.C.  App.  LEXIS 
374  (2004). 

Jury  instruction,  which  reminded  jurors  to 
perform  their  duties  to  apply  law  to  evidence 
presented  to  them  and  which  was  given  after 
prior  issuance  of  anti-deadlock  instruction  and 
upon  subsequent  receipt  of  individual  juror's 
note  complaining  of  obstructionist  juror  on 
panel,  was  not  improper  second  anti-deadlock 
instruction  and  did  not  improperly  coerce  ver- 
dict in  assault  prosecution;  trial  judge  only 
reminded  jurors  to  abide  by  oath  that  they  had 
sworn  to  at  beginning  of  trial.  Jones  v.  United 
States,  999  A.2d  917,  2010  D.C.  App.  LEXIS 
414  (2010). 

Defendant's  testimony  that  he  participated 
in  the  crimes  because  he  was  instructed  to  do  so 
at  gunpoint  by  his  cousin,  and  that  he  was 
afraid  of  his  cousin  because  "he's  shot  at  peo- 
ple," warranted  instruction  on  the  defense  of 
duress,  in  prosecution  for  armed  robbery,  kid- 
napping while  armed,  assault,  and  burglary. 
McClam  v.  United  States,  775  A.2d  1100,  2001 
D.C.  App.  LEXIS  138  (2001). 

Defendant  was  not  entitled,  in  stalking  pros- 
ecution, to  a  special  unanimity  jury  instruction 
that  differentiated  between  the  "following"  and 
the  "harassing"  elements  of  the  offense,  where 
the  government  agreed  to  present  its  case  only 
on  a  "harassing"  theory.  Washington  v.  United 
States,  760  A.2d  187,  2000  D.C.  App.  LEXIS 
234  (2000). 

Defendant  was  not  entitled,  in  stalking  pros- 
ecution, to  a  special  unanimity  jury  instruction 
with  respect  to  events  that  occurred  before  and 
after  victim  and  defendant  reconciled;  defen- 
dant's behavior  constituted  a  continuing  course 
of  conduct.  Washington  v.  United  States,  760 
A.2d  187,  2000  D.C.  App.  LEXIS  234  (2000). 

Impartial  juror  could  reasonably  find  that 
Metropolitan  Transit  Authority  (MTA)  Officer 
attacked  defendant  and  that  defendant  de- 
fended himself,  and,  thus,  defendant  was  enti- 
tled to  instruction  on  self-defense  in  trial  for 
assaulting  officer,  even  though  defendant  pro- 
fessed his  innocence  and  denied  striking  officer; 
officer  testified  that  fight  began  when  defen- 


dant started  swinging  bottle  at  him  after  officer 
justifiably  pulled  defendant  off  bus,  while  de- 
fendant testified  that,  without  any  provocation 
whatsoever,  officer  tackled  him  from  behind 
and  wrestled  him  down,  and  that  defendant 
struggled  with  officer  only  after  officer  had  him 
on  ground  with  officer's  knee  between  defen- 
dant's shoulder  blades.  D.C.  Code  1981,  §  22- 
504.  Wilson  v.  United  States,  673  A.2d  670, 
1996  D.C.  App.  LEXIS  58  (1996). 

Evidence  supported  jury  instructions  on  aid- 
ing and  abetting  in  simple  assault  prosecution; 
victim  testified  that  defendants  had  told  them 
he  was  going  to  "have  his  as  §  kicked"  and  was 
going  to  be  jumped,  victim  could  not  identify 
defendants  as  ones  who  kicked  him  but  his 
girlfriend  testified  that  defendants  had  kicked 
victim  in  head,  and  jury  could  therefore  reason- 
ably have  believed  that  defendants  had  led 
group  and  threatened  victim  but,  disbelieving 
girlfriend,  could  have  found  defendants  had  not 
kicked  victim.  D.C.  Code  1981,  §  22-504.  Bayer 
V.  United  States,  651  A.2d  308,  1994  D.C.  App. 
LEXIS  233  (1994). 

Where  only  offense  charged  is  simple  assault, 
government  is,  as  part  of  the  instructions  on 
that  offense,  entitled  to  limited  self-defense 
instruction.  D.C.  Code  1981,  §  22-504.  Robin- 
son V.  United  States,  649  A.2d  584,  1994  D.C. 
App.  LEXIS  204  (1994). 

Defendant  charged  with  assaulting  his  girl- 
friend was  not  entitled  to  reinstruction  on  self- 
defense  when  trial  court  responded  to  jury 
question  about  general  and  specific  intent;  ju- 
ry's request  for  additional  instructions  on  in- 
tent was  made  20  minutes  after  deliberations 
began  and  trial  court  invited  jury  to  send  out 
additional  notes  if  confusion  remained.  D.C. 
Code  1981,  §  22-504.  Robinson  v  United 
States,  642  A.2d  1306,  1994  D.C.  App.  LEXIS 
90  (1994). 

Denial  of  motion  for  mistrial  which  was 
based  on  government's  failure  to  disclose  iden- 
tification made  by  victim  who  attended  lineup 
and  failed  to  identify  defendant  as  assailant 
was  not  an  abuse  of  discretion;  government  had 
informed  defense  counsel  that  victim  did  not 
identify  defendant  during  lineup  and  that  she 
would  make  no  in-court  identification,  defense 
counsel  made  assertion  in  questioning  victim 
that  she  had  never  identified  defendant  and 
victim  responded  that  after  leaving  lineup  she 
did,  jury  had  opportunity  to  view  lineup  and 
observe  that  victim  did  not  identify  defendant, 
and  court  instructed  jury  to  disregard  victim's 
testimony  to  the  contrary.  D.C.  Code  1981, 
§  22-504.  Cantizano  v.  United  States,  614  A.2d 
870,  1992  D.C.  App.  LEXIS  266  (1992). 

Arresting  officer's  hearsay  testimony  in  sim- 
ple assault  prosecution  that  people  at  courier 
office  at  which  defendant  was  employed  told 
officer  that  defendant  was  only  one  who  arrived 
shortly  before  officer  did  and  that  someone  said 
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that  white  motorcycle  helmet  belonged  to  de- 
fendant did  not  warrant  mistrial;  defendant's 
objection  to  the  testimony  was  sustained  and 
trial  court  instructed  jury  to  disregard  it.  D.C. 
Code  1981,  §  22-504.  Cantizano  v.  United 
States,  614  A.2d  870,  1992  D.C.  App.  LEXIS 
266  (1992). 

Photographs  of  victim  and  testimony  of  pros- 
ecution eyewitness  indicating  assault  by  defen- 
dant and  testimony  of  defendant  and  his  wit- 
nesses indicating  objects  thrown  by  victim  at 
defendant  could  be  credited  by  jury  to  find  that 
victim  was  initial  aggressor  and  that  defendant 
committed  assault  and,  therefore,  entitled  de- 
fendant to  self-defense  instruction.  D.C.  Code 
1981,  §  22-504.  Guillard  v  United  States,  596 
A.2d  60,  1991  D.C.  App.  LEXIS  246  (1991). 

Trial  judge  deciding  whether  to  give  self- 
defense  instruction  in  simple  assault  prosecu- 
tion was  required  to  determine  if  evidence 
raised  issues  as  to  whether  defendant  actually 
believed  he  was  in  imminent  danger  of  bodily 
harm  and  had  reasonable  grounds  for  that 
belief.  D.C.  Code  1981,  §  22-504.  Guillard  v 
United  States,  596  A.2d  60,  1991  D.C.  App. 
LEXIS  246  (1991). 

Defendant  charged  with  assaulting  police  of- 
ficer while  armed  was  not  entitled  to  self- 
defense  instructions,  where  no  lesser-included 
charge  of  simple  assault  was  before  jury  and 
defendant  did  not  claim  that  police  officers  used 
excessive  force.  D.C.  Code  1981,  §§  22-504, 
22-505,  22-3202.  Nelson  v  United  States,  580 
A.2d  114,  1990  D.C.  App.  LEXIS  244  (1990). 

That  Government  chose  to  prosecute  defen- 
dant for  simple  assault,  rather  than  assault  on 
police  officer,  for  altercation  involving  police 
officer  did  not  require  that  jury  be  instructed  on 
general  law  of  self-defense,  rather  than  specific 
self-defense  rights  applicable  when  person  us- 
ing force  is  police  officer  engaged  in  official 
police  duties.  D.C.  Code  1981,  §§  22-504,  22- 
505.  Speed  v  United  States,  562  A.2d  124,  1989 
D.C.  App.  LEXIS  135  (1989). 

Evidence,  including  complainant's  testimony 
that  defendant  had  baseball  bat  in  hand  when 
two  of  them  were  standing  in  bedroom,  that  he 
put  bat  dow^n  when  she  screamed  and  that  she 
thought  he  hit  her  with  something,  provided 
rational  basis  for  finding  that  defendant  as- 
saulted complainant  with  his  hands,  but  not 
with  baseball  bat,  and  thus,  evidence  war- 
ranted instruction  on  simple  assault  as  lesser 
included  offense  to  charge  of  assault  with  a 
dangerous  weapon.  D.C.  Code  1981,  §§  22-502, 
22-504.  Glymph  v  United  States,  490  A.2d 
1157,  1985  D.C.  App.  LEXIS  355  (1985). 

In  order  to  be  entitled  to  a  jury  instruction  on 
the  right  of  one  acting  "in  loco  parentis"  to  use 
reasonable  disciplinary  measures,  two  issues 
must  be  fairly  raised  by  the  evidence:  first, 
there  must  be  evidence  that  the  aggressor  stood 
"in  loco  parentis"  to  the  child,  and  second,  there 


must  be  evidence  upon  which  a  jury  could 
conclude  that  reasonable  discipline  was  used 
under  the  circumstances.  D.C.  Code  1981, 
§  22-504.  Martin  v.  United  States,  452  A.2d 
360,  1982  D.C.  App.  LEXIS  473  (1982). 

In  prosecution  for  simple  assault,  there  was 
no  evidence  that  defendant  stood  "in  loco  par- 
entis" to  his  13-year-old  cousin,  the  complain- 
ant; at  best,  the  record  reflected  only  that 
defendant  helped  on  occasion  with  the  basic 
running  of  the  household;  thus,  defendant's 
requested  instruction  on  the  right  of  one  stand- 
ing "in  loco  parentis"  to  use  reasonable  disci- 
pline was  rightly  refused  by  the  trial  court. 
D.C.  Code  1981,  §  22-504.  Martin  v  United 
States,  452  A.2d  360,  1982  D.C.  App.  LEXIS 
473  (1982). 

In  prosecution  for  simple  assault,  defendant's 
theory  of  defense,  viz.,  that  when  he  struck  the 
victim,  his  young  cousin,  he  was  acting  first  as 
a  disciplinarian  "in  loco  parentis"  and  then  in 
self-defense,  was  not  fairly  raised  by  the  evi- 
dence, and  defendant  thus  was  not  entitled  to  a 
jury  instruction  on  such  theory.  D.C.  Code 
1981,  §  22-504.  Martin  v  United  States,  452 
A.2d  360,  1982  D.C.  App.  LEXIS  473  (1982). 

In  prosecution  of  defendant  on  charge  of 
assault  on  a  police  officer,  evidence,  which  indi- 
cated that  officer  was  wearing  jeans  and  which 
was  contradictory  as  to  whether  officer  identi- 
fied himself,  was  sufficient  to  support  charge  on 
lesser  included  offense  of  simple  assault  as 
requested  by  defendant.  D.C.  Code  §§  22-504, 
22-505.  Petway  V  United  States,  420A.2d  1211, 
1980  D.C.  App.  LEXIS  376  (1980). 

In  prosecution  for  assault  on  neighbor  who 
had  gone  upon  defendant's  parking  lot  to  re- 
trieve pet  cat  which  had  escaped  and  had 
hidden  in  air  shaft  in  defendant's  building, 
charge  that,  if  defendant  acted  in  honest  belief 
that  there  would  be  injury  to  his  property  by 
virtue  of  what  took  place  and  he  used  no  more 
force  than  was  necessary  to  prevent  injury  to 
his  property,  he  would  have  right  to  do  what  he 
did  was  erroneous  but  was  beneficial  to  com- 
plaining defendant  since  he  had  no  right  to 
eject  neighbors.  D.C.  Code  §  22-504.  Shehyn  v. 
United  States,  256  A.2d  404,  1969  D.C.  App. 
LEXIS  287  (App.  1969). 

Testimony  of  assault  victim  that  defendant 
and  two  other  men  were  "after"  him  authorized 
instruction  to  jury  on  theory  of  aiding  and 
abetting  even  if  defendant's  actions  did  not 
assume  proportions  of  assault.  D.C.  Code  1951, 
§§  22-105,  22-504.  Rogers  v  U.S.,  174  A.2d  356, 
1961  D.C.  App.  LEXIS  324  (Cr.App.  1961). 

In  assault  prosecution  of  defendant  who  al- 
legedly approached  prosecution  witness  and 
placed  his  hand  on  witness'  privates  and 
squeezed  them,  where  defense  was  categorical 
denial  of  the  touching,  and  record  did  not 
disclose  that  defendant  requested  instruction 
on  accidental  touching,  trial  court's  failure  to 
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instruct  that  accidental  touching  was  good  de- 
fense was  not  error,  even  though  burden  was  on 
Government  to  show  that  alleged  touching  was 
not  accidental  or  innocent.  D.C.  Code  1951, 
§  22-504.  Dyson  v.  U.S.,  97  A.2d  135,  1953  D.C. 
App.  LEXIS  141  (Cr.App.  1953). 

Joint  or  separate  trial. 

Simple  assaults,  which  were  classic  signa- 
ture crimes  with  unusual  modus  operandi  such 
that  there  was  reasonable  probability  that  one 
person  committed  all  the  offenses,  were  prop- 
erly joined  and  defendant  was  not  entitled  to 
severance  because  evidence  of  each  crime 
would  have  been  admissible  at  separate  trial  of 
the  other  to  prove  identity  and  trial  court  was 
not  required  to  find  by  clear  and  convincing 
evidence  that  defendant  committed  each  as- 
sault before  failing  to  sever  the  crimes;  the  four 
simple  assaults  charged  involved  assailant 
smearing  substance  on  each  victim's  face  and 
saying  that  it  was  sperm  or  semen.  Criminal 
Rule  8(a);  D.C.  Code  1981,  §  22-504.  Cantizano 
V.  United  States,  614  A.2d  870,  1992  D.C.  App. 
LEXIS  266  (1992). 

Inclusion  of  assault  count  against  one  indi- 
vidual may  have  resulted  in  some  confusion 
and  prejudice  to  defendant's  case  involving  the 
murder  of  another  individual  on  a  different 
date;  however,  given  the  interest  in  judicial 
efficiency,  and  it  could  not  be  said  that  the  trial 
court  abused  its  discretion  in  refusing  to  sever 
the  assault  count.  D.C.  Code  1981,  §§  22-504, 
22-2403,  22-3202.  Bowler  v.  United  States,  480 
A.2d  678,  1984  D.C.  App.  LEXIS  571  (1984). 

Judges,  disqualification. 

Assault  defendant's  motion  to  recuse  trial 
judge  for  bias  or  prejudice  was  procedurally 
deficient  for  failure  to  file  a  certificate  of  good 
faith  or  an  affidavit  asserting  the  factual  basis 
for  the  claim  along  with  the  recusal  motion, 
although  the  defendant  did  object  orally;  defen- 
dant was  charged  with  assault  upon  a  police 
officer,  and  trial  judge  disclosed  before  start  of 
trial  that  she  was  married  to  police  officer  and 
that  her  brother  had  once  been  Chief  of  Police. 
York  V.  United  States,  785  A.2d  651,  2001  D.C. 
App.  LEXIS  234  (2001). 

Trial  judge's  recusal  was  not  required  in 
assault  case  in  which  one  of  the  two  complain- 
ants and  other  testifying  government  witnesses 
were  police  officers,  notwithstanding  that  the 
judge  was  married  to  a  police  detective  and,  in 
addition,  had  a  brother  who  had  previously 
been  the  Chief  of  Police;  judge's  family  relation- 
ships with  police  officers  did  not,  in  and  of 
themselves,  create  an  appearance  of  judicial 
bias  warranting  recusal,  and  there  was  no 
significant  connections  between  the  judge's  rel- 
atives and  the  facts,  parties  or  witnesses  in- 
volved in  the  assault  case.  York  v.  United 


States,  785  A.2d  651,  2001  D.C.  App.  LEXIS 
234  (2001). 

Judicial  notice. 

Trial  court,  in  prosecution  for  stalking,  ap- 
propriately took  judicial  notice  of  civil  protec- 
tion order  issued  by  another  Superior  Court 
judge;  order  was  relevant  to  prosecution  of  the 
charge,  since  it  was  entered  during  the  period 
encompassed  within  the  charge  and  was  based 
on  some  of  the  same  facts  about  which  victim 
had  testified.  Washington  v.  United  States,  760 
A.2d  187,  2000  D.C.  App.  LEXIS  234  (2000). 

Jurisdiction. 

Trial  court  had  territorial  jurisdiction  over 
prosecution  for  attempted  threats  to  do  bodily 
harm  and  intent-to-frighten  assault;  other  than 
asserting  that  police  officer  victim  never  speci- 
fied the  jurisdiction  where  he  was  on  duty  on 
night  offenses  allegedly  occurred,  defendant 
has  made  no  affirmative  showing  that  the  of- 
fenses occurred  outside  of  the  District  of  Co- 
lumbia. Joiner-Die  v.  United  States,  899  A.2d 
762,  2006  D.C.  App.  LEXIS  218  (2006). 

Even  assuming  that  the  Chief  Judge  of  the 
Superior  Court  did  not  have  authority  to  create 
a  special  unit  to  exclusively  hear  domestic 
violence  cases,  the  trial  court  still  had  jurisdic- 
tion over  defendant's  prosecution  for  simple 
assault,  as  the  alleged  defect  was  not  jurisdic- 
tional. Robinson  v.  United  States,  769  A.2d  747, 
2001  D.C.  App.  LEXIS  64  (2001). 

Prosecution  of  defendant  in  the  Domestic 
Violence  Unit  of  the  Superior  Court  for  simple 
assault  substantially  satisfied  criminal  rule 
providing  that  misdemeanor  prosecutions  were 
to  be  conducted  in  the  Misdemeanor  Branch  of 
the  Criminal  Division.  Robinson  v.  United 
States,  769  A.2d  747,  2001  D.C.  App.  LEXIS  64 
(2001). 

Domestic  Violence  Unit  of  the  Superior  Court 
did  not  lack  jurisdiction  to  prosecute  defendant 
for  simple  assault,  even  though  defendant  con- 
tended that  assignment  of  certain  divorce,  cus- 
tody, paternity,  and  child  support  cases  to  that 
unit  was  explicitly  proscribed  by  the  Court 
Reorganization  Act,  in  that  such  cases  were 
within  the  exclusive  jurisdiction  of  the  Family 
Division;  whether  or  not  the  Chief  Judge  lacked 
authority  to  assign  such  cases  to  the  Domestic 
Violence  Unit  was  irrelevant  to  defendant's 
case,  as  Chief  Judge  had  authority  to  assign 
criminal  misdemeanor  cases  to  that  unit.  Rob- 
inson V.  United  States,  769  A.2d  747,  2001  D.C. 
App.  LEXIS  64  (2001). 

Juvenile  adjudications. 

Juvenile  who  participated  in  group  that  sur- 
rounded and  attacked  pedestrian  was  guilty  of 
aiding  and  abetting  an  assault  with  intent  to 
commit  robbery,  and  not  merely  simple  assault, 
though  he  may  not  himself  have  intended  to  rob 
victim,  where  defendant  stood  in  close  proxim- 
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ity  as  another  group  member  put  his  hands  into 
unconscious  victim's  pockets,  removed  item, 
and  placed  it  in  his  own  pockets,  and  where 
defendant  subsequently  participated  in  process 
of  trying  to  remove  victim  from  street,  not  as 
humane  gesture  but  as  part  of  his  contribution 
to  overall  criminal  scheme.  D.C.  Code  1981, 
§§  22-501,  22-504.  In  re  T.H.B.,  670  A.2d  895, 
1996  D.C.  App.  LEXIS  6  (1996). 

Delinquency  adjudication  s  of  juvenile  defen- 
dant for  assault  and  assault  with  intent  to 
commit  robbery,  stemming  from  his  participa- 
tion in  gang  attack  upon  pedestrian  who  was 
knocked  unconscious  and  whose  pockets  were 
searched  as  he  lay  unconscious,  were  both 
based  solely  on  first  count  of  two-count  petition 
that  charged  him,  first,  with  armed  robbery 
and  second,  with  armed  assault  with  intent  to 
kill;  second  charge  could  only  have  referred  to 
shooting  of  victim  by  another  gang  member 
that  occurred  a  brief  but  appreciable  time  after 
group  attack,  and  given  lack  of  evidence  that 
defendant  was  involved  in  that  shooting  at  all, 
and  failure  of  trial  court  to  mention  shooting  in 
its  findings  of  fact,  adjudication  of  delinquency 
against  defendant  was  not  based  on  that  inci- 
dent. D.C.  Code  1981,  §§  22-501,  22-504,  22- 
2901,  22-3202.  In  re  T.H.B.,  670  A.2d  895,  1996 
D.C.  App.  LEXIS  6  (1996). 

Appropriate  disposition  of  defendant's  appeal 
of  two  delinquency  adjudications,  one  for  sim- 
ple assault  and  one  for  assault  with  intent  to 
commit  robbery,  after  Court  of  Appeals  found 
that  simple  assault  merged  into  assault  to 
commit  robbery,  was  simply  to  affirm 
unvacated  portion  of  judgment,  where  defen- 
dant, tried  as  a  juvenile,  had  not  received 
separate  sentence  for  each  offense  but  rather  a 
single  judgment  of  delinquency,  where  period  of 
time  for  which  defendant  had  been  committed 
to  Department  of  Human  Services  had  expired, 
and  where  defendant  at  time  of  appeal  was 
21-years  old  and  thus  no  longer  subject  to 
jurisdiction  of  juvenile  court.  D.C.  Code  1981, 
§§  16-2303,  16-2320(c),  22-501,  22-504;  Juve- 
nile Rule  32(b).  In  re  T.H.B.,  670  A.2d  895, 1996 
D.C.  App.  LEXIS  6  (1996). 

Juvenile  defendant's  participation  in  inci- 
dent in  which  pedestrian  was  surrounded  by 
group  of  young  men,  punched  in  face  and 
knocked  unconscious,  was  urinated  upon,  and 
had  his  pockets  searched  as  he  lay  on  street 
constituted  one  offense  of  assault  with  intent  to 
rob  rather  than  two  separate  offenses  of  simple 
assault  and  assault  with  intent  to  rob,  where 
these  events  occurred  in  rapid  succession, 
where  nature  of  defendant's  participation  re- 
mained the  same  during  this  time,  and  where 
all  of  the  offenders  in  the  group  were  acting 
pursuant  to  a  plan  to  beat  up  would-be  drug 
buyers;  thus,  two  separate  guilty  verdicts  based 
on  this  incident  were  redundant.  D.C.  Code 


1981,  §§  22-501,  22-504.  In  re  T.H.B.,  670  A.2d 
895,  1996  D.C.  App.  LEXIS  6  (1996). 

Juvenile  male's  grasping  of  juvenile  female's 
buttocks  was  a  sexual  touching  suppljdng  the 
element  of  violence  or  threat  of  violence  neces- 
sary to  support  juvenile  delinquency  conviction 
for  assault.  D.C.  Code  1981,  §  22-504.  In  re 
A.B.,  556  A.2d  645,  1989  D.C.  App.  LEXIS  50 
(1989). 

Alleged  playfulness  of  juvenile  male  defen- 
dant's original  encounter  with  juvenile  female, 
which  resulted  in  his  grasping  her  buttocks,  did 
not  affect  juvenile  delinquency  conviction  for 
assault,  as  showing  of  lustful  intent  was  not 
necessary  D.C.  Code  1981,  §  22-504.  In  re  A.B., 
556  A.2d  645,  1989  D.C.  App.  LEXIS  50  (1989). 

Evidence  sustained  juvenile  delinquency  con- 
viction for  assault  based  on  juvenile  male's 
grabbing  and  squeezing  of  juvenile  female's 
buttocks,  where  they  were  not  of  same  peer 
group,  victim  testified  she  did  not  like  her 
perpetrator,  he  blocked  her  from  continuing  on 
her  way  home  stating  he  wanted  "to  squeeze 
[her]  butt,"  did  so  and  ran  away,  while  being 
chased  by  emotional  victim.  D.C.  Code  1981, 
§  22-504.  In  re  A.B.,  556  A.2d  645,  1989  D.C. 
App.  LEXIS  50  (1989). 

In  absence  of  any  corroboration  of  12-year-old 
female's  claim  that  13-year-old  male  whom  she 
encountered  in  the  junior  high  school  corridor 
had  reached  out  and  touched  her  vagina  and 
then  laughed  and  walked  away,  the  boy  could 
not  be  convicted  of  simple  assault.  D.C.  Code 
§  22-504.  In  re  L.A.G.,  407  A.2d  688,  1979  D.C. 
App.  LEXIS  467  (1979). 

Trial  court's  finding  that  defendant,  who  was 
convicted  of  assault  with  a  dangerous  weapon 
and  assault,  who  had  a  long  record  of  offenses 
and  poor  employment  record,  who  committed 
instant  offense  while  serving  sentence  under 
Youth  Act,  and  who  was  unlikely  to  receive  any 
training  under  Youth  Act  that  he  could  not 
receive  under  adult  sentence,  would  derive  "no 
benefit"  from  sentence  under  the  Youth  Act, 
satisfied  requirements  of  statute  pertaining  to 
sentencing  under  another  applicable  statute  of 
one  otherwise  eligible  for  sentencing  under 
Youth  Act.  18  U.S.C.  §  5010(d);  D.C.  Code 
§§  22-502,  22-504.  Tuckson  v.  United  States, 
364  A.2d  138,  1976  D.C.  App.  LEXIS  373 
(1976). 

Even  though  better  course  would  have  been 
for  trial  judge  who  conducted  prior  detention 
hearing  on  sodomy  charge  against  17-year-old 
defendant  and  heard  prejudicial  evidence  re- 
garding defendant's  history  of  committing  sex- 
ual attacks  to  recuse  himself  from  subsequent 
fact-finding  hearing  on  assault  charge  against 
defendant,  where  record  revealed  no  untoward 
conduct  by  judge  during  fact-finding  hearing 
and  where  there  was  no  defense  testimony  and 
defendant's  confession  was  received  in  evidence 
without  objection,  judge's  decision  not  to  recuse 
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himself  did  not  require  reversal.  U.S.  Const. 
Amend.  5;  D.C.  Code  §  22-504.  In  re  W.N.W., 
343  A.2d  55,  1975  D.C.  App.  LEXIS  223  (1975). 

Even  though  juvenile  did  not  file  notice  of 
appeal  from  order  denjring  application  to  recon- 
sider order  detaining  him  pending  trial  within 
two-day  period  provided  for  interlocutory  ap- 
peals, appellate  court  had  jurisdiction  to  review 
order  by  viewing  it  as  final  order,  as  to  which 
such  two-day  limitation  did  not  apply.  D.C. 
Code  §§  ll-721(a)(l),  16-2327,  16-2327(a,  b), 
22-504,  22-2801.  In  re  M.L.  DEJ.,  310  A.2d  834, 
1973  D.C.  App.  LEXIS  380  (1973). 

Juvenile  seeking  summary  reversal  of  order 
detaining  him  pending  trial  on  charges  of  car- 
nal knowledge  and  assault  had  burden  of  dem- 
onstrating that  merits  of  claim  so  clearly  war- 
ranted relief  as  to  justify  expedited  action.  D.C. 
Code  §§  16-2312(d),  16-2327,  22-504,  22-2801. 
In  re  M.L.  DEJ.,  310  A.2d  834,  1973  D.C.  App. 
LEXIS  380  (1973). 

Lesser  included  offense. 

Simple  assault  is  lesser  included  offense  of 
assault  on  police  officer.  Gatlin  v.  United  States, 
833  A.2d  995,  2003  D.C.  App.  LEXIS  620 
(2003). 

Even  if  assault  was  a  lesser  included  offense 
of  cruelty  to  a  child,  trial  court  did  not  commit 
reversible  error  by  failing  to  submit  assault 
charges  to  jury  because  defendant  suffered  no 
harm  due  to  jury  acquitting  her  on  cruelty  to  a 
child  charges.  York  v.  United  States,  803  A.2d 
1009,  2002  D.C.  App.  LEXIS  392  (2002). 

Trial  court  in  bench  trial  could  properly  sua 
sponte  raise  issue  of  lesser-included  offense  of 
simple  assault  in  prosecution  for  misdemeanor 
sexual  abuse  (MSA),  and,  after  consulting  with 
counsel  and  obtaining  government's  acquies- 
cence, court  could  consider  that  lesser  offense 
and  convict  defendant  thereof.  Mungo  v.  United 
States,  772  A.2d  240,  2001  D.C.  App.  LEXIS 
103  (2001). 

Non-violent  sexual  touching  simple  assault  is 
lesser-included  offense  of  misdemeanor  sexual 
abuse  (MSA);  MSA  includes  all  elements  of 
non-violent  sexual  touching  assault,  plus  at 
least  one  additional  element  of  intent  not  found 
in  latter,  i.e.,  intent  to  abuse,  humiliate,  harass, 
degrade,  or  arouse  or  gratify  the  sexual  desire 
of  any  person.  Mungo  v.  United  States,  772  A.2d 
240,  2001  D.C.  App.  LEXIS  103  (2001). 

Evidence  in  bench  trial  for  misdemeanor  sex- 
ual abuse  (MSA)  supported  consideration  of 
lesser-included  offense  of  simple  assault;  there 
was  rational  basis  for  concluding  that  defen- 
dant's acts,  which  allegedly  involved  touching 
victims'  breasts,  buttocks,  and  vaginal  areas 
with  spray  can,  were  not  undertaken  with  in- 
tent to  abuse,  humiliate,  harass,  degrade,  or 
arouse  or  gratify  sexual  desire  of  any  person, 
but  would  nonetheless  be  offensive  to  people  of 
reasonable  sensibility.  Mungo  v.  United  States, 


772  A.2d  240,  2001  D.C.  App.  LEXIS  103 
(2001). 

Simple  assault  is  lesser  included  offense  of 
assault  on  police  officer.  D.C.  Code  1981,  §§  22- 
504,  22-505(a).  McDonald  v  United  States,  496 
A.2d  274,  1985  D.C.  App.  LEXIS  453  (1985). 

Assault  was  lesser  included  offense  of  taking 
indecent  liberties  with  a  minor  child,  and  thus 
defendant  could  not  be  convicted  of  both  of- 
fenses. D.C.  Code§§  22-504,  22-3501(a,  c).  Hall 
V.  United  States,  400  A.2d  1063,  1979  D.C.  App. 
LEXIS  350  (1979). 

Simple  assault  was  not  a  lesser  included 
offense  of  obstruction  of  justice  and  thus  charge 
of  simple  assault  did  not  merge  into  accused's 
conviction  of  obstruction  of  justice.  D.C.  Code 
§§  22-504,  22-703.  Hall  v.  United  States,  343 
A.2d  35,  1975  D.C.  App.  LEXIS  428  (1975). 

Merger  of  offenses. 

Convictions  for  assault  with  intent  to  kill 
while  armed  (AWIKWA)  and  aggravated  as- 
sault while  armed  (AAWA),  which  both  arose 
from  same  incident  with  one  victim,  did  not 
merge  under  Blockburger  test  for  merger  based 
on  principles  of  double  jeopardy;  each  offense 
required  proof  of  a  fact  that  other  one  did  not, 
in  that  AAWA  required  showing  of  facts  that 
proved  serious  bodily  injury  while  AWIKWA  did 
not,  and  AWIKWA  required  proof  of  facts  show- 
ing specific  intent  to  kill  while  AAWA  did  not. 
Tolbert  v.  United  States,  905  A.2d  186,  2006 
D.C.  App.  LEXIS  435  (2006). 

Convictions  for  attempted  threats  to  do 
bodily  harm  and  intent-to-frighten  assault  aris- 
ing from  same  criminal  transaction  did  not 
merge,  so  as  to  trigger  double  jeopardy  protec- 
tion; each  of  the  two  crimes  required  a  proof  of 
a  fact  that  the  other  did  not.  Joiner-Die  v. 
United  States,  899  A.2d  762,  2006  D.C.  App. 
LEXIS  218  (2006). 

Conviction  for  mayhem  merged  with  convic- 
tion for  aggravated  assault.  Bodrick  v.  United 
States,  892  A.2d  1116,  2006  D.C.  App.  LEXIS  80 
(2006). 

Convictions  for  simple  assault  did  not  merge 
into  convictions  for  attempted  second-degree 
cruelty  to  children,  as  each  offense  required 
element  of  proof  that  other  did  not;  statute 
criminalizing  attempted  second-degree  cruelty 
to  children  prohibited  attempts  to  inflict  unnec- 
essary or  unreasonable  mental  pain  and  suffer- 
ing or  psychological  harm,  and,  thus  this  stat- 
ute could  be  violated  without  commission  of  an 
assault,  an  offense  which,  by  definition,  had  to 
actually  or  potentially  impair  victim's  bodily 
integrity.  Alfaro  v.  United  States,  859  A.2d  149, 
2004  D.C.  App.  LEXIS  459  (2004). 

Conviction  for  simple  assault  did  not  merge 
with  conviction  for  attempted  second-degree 
child  cruelty;  the  child  cruelty  offense  required 
proof  that  the  act  was  committed  upon  a  child 
while  simple  assault  did  not  have  the  same 
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requirement,  and  simple  assault  required  an 
act  involving  "force  or  violence"  while  child 
cruelty  could  be  committed  by  "maltreating  a 
child."  Bradley  v.  United  States,  856  A.2d  1157, 
2004  D.C.  App.  LEXIS  434  (2004),  writ  of 
certiorari  denied  by  545  U.S.  1121,  125  S.  Ct. 
2923, 162  L.  Ed.  2d  307,  2005  U.S.  LEXIS  4785, 
73  U.S.L.W.  3719  (2005). 

Where  defendant  was  charged  with  taking 
indecent  liberties  with  a  minor  child  and  sod- 
omy, where  he  was  found  guilty  of  taking  inde- 
cent liberties  and  assault,  the  latter  being  a 
lesser  included  offense  of  sodomy,  but  where 
assault  was  found  to  be  lesser  included  offense 
of  taking  indecent  liberties  with  a  minor  child, 
facts  that  assault  conviction  was  derived  from 
sodomy  indictment  and  that  sodomy  was  not 
lesser  included  offense  of  indecent  acts  did  not 
preclude  merger  of  offenses  and  did  not  permit 
convictions  of  both  indecent  liberties  and  lesser 
included  offense  of  assault.  D.C.  Code  §§  22- 
504,  22-350 l(a,  c).  Hall  v.  United  States,  400 
A.2d  1063,  1979  D.C.  App.  LEXIS  350  (1979). 

Convictions  of  both  assault  with  dangerous 
weapon  and  simple  assault  were  sustained 
where  there  were  two  separate  assaults,  each 
proved  by  different  evidence,  despite  contention 
that  conviction  of  simple  assault  should  be 
vacated  because  it  merged  into  conviction  of 
assault  with  a  dangerous  weapon.  D.C.  Code 
§§  22-502,  22-504.  Tuckson  v.  United  States, 
364  A.2d  138,  1976  D.C.  App.  LEXIS  373 
(1976). 

Nature  and  elements  of  offenses. 

—  Ability  to  execute  intent,  nature  and 

elements  of  offenses. 

Assault  by  recklessly  causing  significant 
bodily  injury  did  not  require  proof  that  risk  of 
injury  was  specifically  directed  at  victim.  Flores 
V.  United  States,  37  A.3d  866,  2011  D.C.  App. 
LEXIS  792  (2011),  writ  of  certiorari  denied  by 
132  S.  Ct.  1946,  182  L.  Ed.  2d  801,  2012  U.S. 
LEXIS  2767,  80  U.S.L.W.  3581  (U.S.  2012). 

Simple  assault  is  lesser  included  offense  of 
assault  on  police  officer.  Gatlin  v.  United  States, 
833  A.2d  995,  2003  D.C.  App.  LEXIS  620 
(2003). 

Under  expanded  concept  of  common-law 
criminal  assault,  focus  is  not  on  defendant's 
actual  ability  or  specific  intent  to  inflict  threat- 
ened harm,  but,  rather,  focus  is  on  defendant's 
apparent  ability  to  accomplish  threatened  in- 
jury. D.C.  Code  1973,  §§  22-502,  22-504.  Wil- 
hamson  v.  United  States,  445  A.2d  975,  1982 
D.C.  App.  LEXIS  354  (1982). 

—  In  general. 

Under  District  of  Columbia  law,  assault  in  a 
menacing  manner  consists  of:  (1)  an  act  on  the 
part  of  the  accused  (which  need  not  result  in 
injury);  (2)  the  apparent  present  ability  to  in- 
jure the  victim  at  the  time  the  act  is  committed; 


and  (3)  the  intent  to  perform  the  act  which 
constitutes  the  assault  at  the  time  the  act  is 
committed.  United  States  v.  Barnes,  295  F.3d 
1354,  2002  U.S.  App.  LEXIS  14726  (C.A.D.C. 
2002). 

Under  District  of  Columbia  law,  spitting  on 
individual  constitutes  assault  on  that  person. 
D.C.  Code  1981,  §  22-504.  Saidi  v.  Washington 
Metro.  Area  Transit  Auth.,  928  F.  Supp.  21, 
1996  U.S.  Dist.  LEXIS  7399  (1996). 

To  support  a  conviction  of  assault,  the  evi- 
dence must  prove  (1)  a  voluntary  (2)  act  on  the 
part  of  the  defendant  to  harm  another  person, 
and  (3)  that  at  the  time  the  defendant  commit- 
ted the  act,  he  must  have  had  the  apparent 
ability  to  injure  the  person.  Long  v.  United 
States,  940  A.2d  87,  2007  D.C.  App.  LEXIS  667 
(2007),  amended  by  2008  D.C.  App.  LEXIS  88 
(D.C.  Feb.  28,  2008). 

To  establish  intent-to-frighten  assault,  the 
government  must  prove:  (1)  that  the  defendant 
committed  a  threatening  act  that  reasonably 
would  create  in  another  person  a  fear  of  imme- 
diate injury;  (2)  that,  when  he  or  she  committed 
the  act,  the  defendant  had  the  apparent  pres- 
ent ability  to  injure  that  person;  and  (3)  that 
the  defendant  committed  the  act  voluntarily,  on 
purpose,  and  not  by  accident  or  mistake.  Join- 
er-Die V.  United  States,  899  A.2d  762,  2006  D.C. 
App.  LEXIS  218  (2006). 

The  essence  of  the  common  law  offense  of 
assault  is  the  intentional  infliction  of  bodily 
injury  or  the  creation  of  fear  thereof.  Alfaro  v. 
United  States,  859  A.2d  149,  2004  D.C.  App. 
LEXIS  459  (2004). 

Simple  assault  consists  of  three  elements:  (1) 
an  act  on  the  part  of  the  accused,  which  need 
not  result  in  injury;  (2)  the  apparent  present 
ability  to  injure  the  victim  at  the  time  the  act  is 
committed;  and  (3)  the  intent  to  perform  the  act 
which  constitutes  the  assault  at  the  time  the 
act  is  committed.  Bradley  v.  United  States,  856 
A.2d  1157,  2004  D.C.  App.  LEXIS  434  (2004), 
writ  of  certiorari  denied  by  545  U.S.  1121,  125 
S.  Ct.  2923,  162  L.  Ed.  2d  307,  2005  U.S.  LEXIS 
4785,  73  U.S.L.W.  3719  (2005). 

Parent-child  assaults  may  be  prosecuted  un- 
der misdemeanor  simple-assault  statute;  there 
is  no  requirement  that  they  be  prosecuted  ex- 
clusively under  cruelty  to  children  statute. 
Newby  v.  United  States,  797  A.2d  1233,  2002 
D.C.  App.  LEXIS  105  (2002). 

Kinds  of  criminal  assault  recognized  in  the 
District  of  Columbia  are  "attempted-battery" 
assault,  which  requires  proof  of  attempt  to 
cause  physical  injury,  and  "intent-to-frighten" 
assault,  which  requires  proof  of  intent  either  to 
cause  injury  or  to  create  apprehension  in  victim 
by  engaging  in  some  threatening  conduct;  ac- 
tual battery  need  not  be  attempted  with  respect 
to  intent-to-frighten  assault.  D.C.  Code  1981, 
§  22-504.  McGee  v.  United  States,  533  A.2d 
1268,  1987  D.C.  App.  LEXIS  494  (1987). 
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Essential  elements  of  assault  are  that  there 
be  an  act  on  part  of  defendant,  that  at  time 
defendant  commits  the  act,  defendant  have 
apparent  present  ability  to  injure  the  victim, 
and  that  at  time  act  is  committed  defendant 
have  intent  to  perform  the  acts  which  consti- 
tute the  assault.  D.C.  Code  1973,  §  22-504. 
Williamson  v.  United  States,  445  A.2d  975, 
1982  D.C.  App.  LEXIS  354  (1982). 

"Violence"  in  its  ordinary  meaning  is  not  a 
necessary  element  of  assault,  for  attempt  to  do 
unlawfully  to  another  any  bodily  injury,  how- 
ever small,  constitutes  an  assault.  D.C.  Code 
§  22-504.  In  re  G.,  396  A.2d  981,  1979  D.C. 
App.  LEXIS  285  (1979). 

Violence  in  its  ordinary  meaning  is  not  a 
necessary  element  of  assault,  and  attempt  to  do 
unlawfully  to  another  any  bodily  injury  how- 
ever small  constitutes  an  "assault".  D.C.  Code 
1961,  §  22-504.  Harris  v.  United  States,  201 
A.2d  532,  1964  D.C.  App.  LEXIS  245  (App. 
1964). 

—  Indecent  assault,  nature  and  elements 
of  offenses. 

Unless  there  is  consent,  a  sexual  touching  is 
sufficiently  offensive  to  constitute  an  assault. 
D.C.  Code  1951,  §  22-504.  Guarro  v.  U.S.,  237 
F.2d  578,  1956  U.S.  App.  LEXIS  2939  (C.A.D.C. 
1956). 

Fact  that  police  officer  specifically  denied 
being  hurt,  embarrassed  or  humiliated  by  al- 
leged touching  of  his  private  parts  did  not 
negative  assault.  D.C.  Code  1951,  §  22-504. 
Guarro  v.  U.S.,  237  F.2d  578,  1956  U.S.  App. 
LEXIS  2939  (C.A.D.C.  1956). 

Non-violent  sexual  touching  is  a  distinct  type 
of  assault;  the  sexual  nature  of  the  conduct 
supplies  the  element  of  violence  or  threat  of 
violence.  Mungo  v.  United  States,  772  A.2d  240, 
2001  D.C.  App.  LEXIS  103  (2001). 

Touching  another's  body  in  a  place  that 
would  cause  fear,  shame,  humiliation  or  mental 
anguish  in  a  person  of  reasonable  sensibility,  if 
done  without  consent,  constitutes  "sexual 
touching,"  for  purposes  of  an  assault  prosecu- 
tion. Mungo  V.  United  States,  772  A.2d  240, 
2001  D.C.  App.  LEXIS  103  (2001). 

In  an  assault  prosecution  based  on  non-vio- 
lent sexual  touching,  the  touching  need  only 
consist  of  a  touching  that  could  offend  a  person 
of  reasonable  sensibility.  Mungo  v.  United 
States,  772  A.2d  240,  2001  D.C.  App.  LEXIS 
103  (2001). 

Defendant's  engaging  in  sexual  intercourse 
with  another  mental  patient  at  hospital  was 
conduct  which  constituted  an  "assault,"  as  its 
sexual  nature  supplied  the  element  of  violence 
or  threat  of  violence,  and,  to  establish  the 
assault,  the  Government  was  not  required  to 
prove  lack  of  consent,  as  consent  is  an  affirma- 
tive defense  to  a  charge  of  assault.  D.C.  Code 
1981,  §  22-504.  Goudy  v.  United  States,  495 


A.2d  744,  1985  D.C.  App.  LEXIS  439  (1985), 
amended  by  505  A.2d  461,  1986  D.C.  App. 
LEXIS  281  (D.C.  1986). 

Where  circumstances  surrounding  incident 
in  junior  high  school  corridor  wherein  13-year- 
old  boy  reached  out  and  touched  vagina  of 
12-year-old  girl  and  then  laughed  and  walked 
away  did  not  tend  to  support  an  intention  to  do 
any  bodily  injury,  however  small,  the  incident 
could  constitute  an  assault  only  if  the  sexual 
nature  of  the  touching  was  taken  into  consid- 
eration. D.C.  Code  §  22-504.  In  re  L.A.G.,  407 
A.2d  688,  1979  D.C.  App.  LEXIS  467  (1979). 

A  nonviolent  action  involving  sexual  miscon- 
duct may  constitute  an  assault;  the  sexual 
nature  of  the  conduct  may  supply  the  missing 
element  of  violence  or  threat  of  violence.  D.C. 
Code  §  22-504.  In  re  L.A.G.,  407  A.2d  688,  1979 
D.C.  App.  LEXIS  467  (1979). 

Missing  element  of  violence  necessary  for 
conviction  of  simple  assault  was  supplied  by 
sexual  nature  of  heterosexual  contact  with  mi- 
nor female.  D.C.  Code  §  22-504.  In  re  G.,  396 
A.2d  981,  1979  D.C.  App.  LEXIS  285  (1979). 

Acts,  on  part  of  defendant  who,  having  ap- 
proached a  man  whom  he  did  not  know  was  an 
officer  assigned  to  the  morals  division  of  the 
police  department  and  asked  man  to  light  de- 
fendant's cigarette,  placed  his  left  hand  on  the 
officer's  privates  and  squeezed  them,  consti- 
tuted an  "assault"  within  meaning  of  statute 
relating  to  unlawful  assaults  or  threats.  D.C. 
Code  1951,  §  22-504.  Dyson  v.  U.S.,  97  A.2d 
135,  1953  D.C.  App.  LEXIS  141  (Cr.App.  1953). 

—  Intent  and  malice,  nature  and  elements 
of  offenses. 

Defendant's  general  intent  to  throw  his  shoe, 
which  struck  the  victim  in  victim's  face,  would 
not  establish  defendant's  intent  to  use  actual 
violence  against  the  victim  by  striking  victim 
with  the  shoe,  as  element  of  attempted-battery 
assault.  WilHams  v.  United  States,  887  A.2d 
1000,  2005  D.C.  App.  LEXIS  644  (2005). 

In  an  attempted-battery  assault  case,  the 
prosecution  must  prove,  inter  alia,  an  intention 
of  using  actual  violence  against  the  person. 
Williams  v.  United  States,  887  A.2d  1000,  2005 
D.C.  App.  LEXIS  644  (2005). 

Assault  requires  general  intent,  which  may 
be  inferred  from  doing  the  act  that  constituted 
the  assault.  Stroman  v.  United  States,  878  A. 2d 
1241,  2005  D.C.  App.  LEXIS  376  (2005). 

Because  assault  is  a  general  intent  crime, 
there  need  be  no  subjective  intention  to  bring 
about  an  injury.  Lee  v.  United  States,  831  A.2d 
378,  2003  D.C.  App.  LEXIS  547  (2003). 

Intent  required  for  simple  assault  conviction 
may  be  inferred  from  doing  the  act  which 
constituted  the  assault.  D.C.  Code  1981,  §  22- 
504.  Macklin  v.  United  States,  733  A.2d  962, 
1999  D.C.  App.  LEXIS  149  (1999). 
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To  establish  intent-to-frighten  type  of  as- 
sault, government  must  offer  proof  that  defen- 
dant intended  either  to  cause  injury  or  to  create 
apprehension  in  victim  by  engaging  in  some 
threatening  conduct;  actual  battery  need  not  be 
attempted,  and  the  requisite  intent  is  the  gen- 
eral intent  to  perform  the  acts  which  constitute 
the  assault.  D.C.  Code  1981,  §  22-504.  Mihas  v. 
United  States,  618  A.2d  197,  1992  D.C.  App. 
LEXIS  341  (1992). 

Crime  of  assault  requires  that  perpetrator 
have  general  intent  to  do  act  which  constitutes 
threat,  and  does  not  require  specific  intent  to 
cause  injury  or  to  frighten.  D.C.  Code  1981, 
§  22-504.  Smith  v.  United  States,  593  A.2d  205, 
1991  D.C.  App.  LEXIS  180  (1991). 

—  Significant  bodily  injury,  nature  and 
elements  of  offenses. 

Offense  of  assault  with  significant  bodily 
injury  was  not  a  crime  of  violence,  and  thus, 
defendant  should  not  have  been  charged  with 
assault  w^ith  significant  bodily  injury  while 
armed  or  with  a  related  count  of  possessing  a 
firearm  during  a  crime  of  violence  (PFCV), 
which  increased  his  potential  term  of  imprison- 
ment. Colter  V.  United  States,  37  A.3d  282, 
2012  D.C.  App.  LEXIS  63  (2012),  writ  of  certio- 
rari denied  by  133  S.  Ct.  554,  184  L.  Ed.  2d  360, 
2012  U.S.  LEXIS  8443,  81  U.S.L.W.  3229  (U.S. 
2012). 

Victim's  injuries  met  the  "significant  bodily 
injury"  requirement  of  felony  assault  statute, 
where  injury  to  victim's  ear  required  four  to  six 
stitches  and  left  a  scar,  and  treatment  was 
sought  and  administered  with  reasonable 
promptness.  In  re  R.S.,  6  A.3d  854,  2010  D.C. 
App.  LEXIS  605  (2010). 

"Hospitalization,"  as  used  in  the  felony-as- 
sault statute's  definition  of  "significant  bodily 
injury,"  which  is  an  "injury  that  requires  hospi- 
talization or  immediate  medical  attention," 
means  being  placed  in  or  admitted  to  a  hospital 
for  the  diagnosis,  care,  or  treatment  of  a  bodily 
injury.  In  the  Matter  of  R.P.,  136  WLR  549 
(Super.  Ct.  2008). 

Medical  attention  is  "immediate,"  as  used  in 
the  felony-assault  statute's  definition  of  "signif- 
icant bodily  injury,"  which  is  an  "injury  that 
requires  hospitalization  or  immediate  medical 
attention,"  when  it  occurs  shortly  after  the 
physical  injury  was  inflicted.  In  the  Matter  of 
R.P.,  136  WLR  549  (Super.  Ct.  2008). 

"Medical  attention,"  as  used  in  the  felony- 
assault  statute's  definition  of  "significant  bodily 
injury,"  which  is  an  "injury  that  requires  hospi- 
talization or  immediate  medical  attention,"  in- 
cludes medical  care,  diagnosis,  or  treatment  of 
a  bodily  injury  In  the  Matter  of  R.P.,  136  WLR 
549  (Super.  Ct.  2008). 

"Hospitalization  or  immediate  medical  atten- 
tion," as  used  in  the  felony-assault  statute's 
definition  of  "significant  bodily  injury,"  which  is 


an  "injury  that  requires  hospitalization  or  im- 
mediate medical  attention,"  is  required  when 
the  severity  of  a  bodily  injury  is  such  that 
hospitalization  or  medical  attention  is  neces- 
sary to  preserve  the  victim's  health  and  wellbe- 
ing,  e.g.,  to  prevent  long-term  physical  damage, 
possible  disability,  disfigurement,  or  severe 
pain.  In  the  Matter  of  R.R,  136  WLR  549 
(Super.  Ct.  2008). 

•—  Threats  and  stalking,  nature  and  ele- 
ments of  offenses. 

Petition  for  civil  protection  order  (CPO)  met 
requirement,  for  stating  a  claim  under 
Intrafamily  Offenses  Act  for  issuance  of  CPO,  of 
alleging  that  petitioner's  former  lover  had  com- 
mitted a  criminal  offense  against  petitioner; 
petitioner  fairly  alleged  that  the  former  lover 
had  stalked  petitioner  by  making  repeated, 
abusive,  and  threatening  telephone  calls  to 
petitioner  that  were  intended  to  frighten,  tor- 
ment, and  annoy  petitioner  for  the  purpose  of 
interfering  with  his  personal  and  professional 
Ufe.  Richardson  v.  Easterling,  878  A.2d  1212, 
2005  D.C.  App.  LEXIS  379  (2005). 

Although  assault  is  most  often  charged  in 
circumstances  involving  violent  behavior,  it 
may  also  be  premised  on  threatening  behavior 
accompanied  by  an  intent  to  frighten  the  vic- 
tim. Mungo  V.  United  States,  772  A.2d  240, 
2001  D.C.  App.  LEXIS  103  (2001). 

Crime  of  stalking  can  be  committed  either  by 
"following"  or  by  "harassing"  the  victim.  Wash- 
ington V.  United  States,  760  A.2d  187,  2000 
D.C.  App.  LEXIS  234  (2000). 

Provision  of  stalking  statute  relating  to  con- 
duct with  intent  to  cause  "emotional  distress" 
was  not  unconstitutionally  vague,  since  statute 
required  proof  of  the  elements  of  malice  and 
willfulness,  along  with  actus  reus  of  "repeat- 
edly following  or  harassing."  D.C.  Code  1981, 
§  22-504.  United  States  v.  Smith,  685  A.2d  380, 
1996  D.C.  App.  LEXIS  233  (1996),  writ  of 
certiorari  denied  by  522  U.S.  856,  118  S.  Ct. 
152,  139  L.  Ed.  2d  98,  1997  U.S.  LEXIS  5273, 
66  U.S.L.W.  3258  (1997). 

Phrase  "willfully,  maliciously  and  repeat- 
edly" contained  in  stalking  statute  modifies 
both  following  and  harassing.  D.C.  Code  1981, 
§  22-504.  United  States  v.  Smith,  685  A.2d  380, 
1996  D.C.  App.  LEXIS  233  (1996),  writ  of 
certiorari  denied  by  522  U.S.  856,  118  S.  Ct. 
152,  139  L.  Ed.  2d  98,  1997  U.S.  LEXIS  5273, 
66  U.S.L.W.  3258  (1997). 

Phrase  "on  more  than  one  occasion"  con- 
tained in  stalking  statute  requires  that  the  acts 
described  have  occurred  at  two  or  more  distinct 
times.  D.C.  Code  1981,  §  22-504.  United  States 
V.  Smith,  685  A.2d  380,  1996  D.C.  App.  LEXIS 
233  (1996),  writ  of  certiorari  denied  by  522  U.S. 
856,  118  S.  Ct.  152,  139  L.  Ed.  2d  98,  1997  U.S. 
LEXIS  5273,  66  U.S.L.W  3258  (1997). 


133 


§  22-404 


Criminal  Offenses  and  Penalties 


Terms  "on  more  than  one  occasion,"  "repeat- 
edly," and  "course  of  conduct"  contained  in 
stalking  statute  are  not  meant  to  modify  each 
other,  but  rather  are  separate  requirements  of 
the  statute;  stalking  statute  requires  proof  that 
defendant  engaged  in  the  conduct  "on  more 
than  one  occasion,"  that  he  or  she  acted  "repeat- 
edly," and  that  conduct  was  "course  of  conduct" 
in  that  it  showed  continuity  of  purpose.  D.C. 
Code  1981,  §  22-504.  United  States  v.  Smith, 
685  A.2d  380,  1996  D.C.  App.  LEXIS  233 
(1996),  writ  of  certiorari  denied  by  522  U.S. 
856,  118  S.  Ct.  152,  139  L.  Ed.  2d  98,  1997  U.S. 
LEXIS  5273,  66  U.S.L.W.  3258  (1997). 

Stalking  statute  was  not  void  for  vagueness, 
since  it  defined  the  offense  so  ordinary  people 
could  understand  what  conduct  was  prohibited 
and  it  sufficiently  limited  the  discretion  of  those 
who  were  responsible  for  enforcing  it;  statute 
required  individual  to  engage  in  described  con- 
duct "willfully,  maliciously  and  repeatedly,"  def- 
inition of  "harassing"  contained  reasonable  per- 
son standard,  and  term  "following"  was  easily 
understood  and  was  not  vague.  D.C.  Code  1981, 
§  22-504.  United  States  v.  Smith,  685  A.2d  380, 
1996  D.C.  App.  LEXIS  233  (1996),  writ  of 
certiorari  denied  by  522  U.S.  856,  118  S.  Ct. 
152,  139  L.  Ed.  2d  98,  1997  U.S.  LEXIS  5273, 
66  U.S.L.W.  3258  (1997). 

Proof  of  threats  in  a  menacing  manner  by 
words  alone  does  not  suffice  under  statute  pro- 
scribing assault  or  threatened  assault  in  a 
menacing  manner.  D.C.  Code  §  22-504.  In  re  D. 
W.  J.,  293  A.2d  268,  1972  D.C.  App.  LEXIS  213 
(1972). 

—  Use  of  weapons,  nature  and  elements  of 
offenses. 

Defendant's  misdemeanor  conviction  under 
District  of  Columbia  statute  prohibiting  as- 
saults in  a  menacing  manner  was  "misde- 
meanor crime  of  domestic  violence,"  and  thus 
supported  defendant's  conviction  for  possession 
of  firearm  and  ammunition  by  person  convicted 
of  such  misdemeanor,  because  District  of  Co- 
lumbia statute  had  element  of  use  or  attempted 
use  of  force  or  threatened  use  of  a  deadly 
weapon,  and  victim  of  assault  was  mother  of 
defendant's  son.  United  States  v.  Barnes,  295 
F.3d  1354,  2002  U.S.  App.  LEXIS  14726 
(C.A.D.C.  2002). 

Fact  that  statute  relating  to  assault  with  a 
dangerous  weapon  is  grouped  with  other  crimes 
which  all  require  particular  intent  does  not 
mean  that  assault  with  a  dangerous  weapon, 
unlike  simple  assault,  should  be  viewed  as 
requiring  a  similar  intent  where  the  statute 
was  silent  as  to  any  requirement  of  intent, 
although  in  all  other  off'enses  to  which  refer- 
ence was  made  the  requirement  was  explicit. 
D.C.  Code  1961,  §§  22-501  to  22-504.  Parker  v. 
United  States,  359  F.2d  1009,  1966  U.S.  App. 
LEXIS  6529  (C.A.D.C.  1966). 


To  point  a  dangerous  weapon  such  as  a  pistol 
at  another  person  in  a  menacing  or  threatening 
manner,  or  to  use  weapon  such  as  a  pistol  in 
any  manner  that  would  reasonably  justify  the 
other  person  in  believing  that  the  weapon 
might  be  immediately  used  against  him,  consti- 
tutes an  assault.  D.C.  Code  1981,  §  22-504. 
Robinson  v  United  States,  506  A.2d  572,  1986 
D.C.  App.  LEXIS  507  (1986). 

Gist  of  assault  with  dangerous  weapon  is  in 
character  of  weapon  with  which  assault  is 
made.  D.C.  Code  1973,  §§  22-502,  22-504.  Wil- 
hamson  v.  United  States,  445  A.2d  975,  1982 
D.C.  App.  LEXIS  354  (1982). 

In  determining  whether  weapon  is  a  "danger- 
ous weapon"  under  aggravated  assault  statute, 
trier  of  fact  must  consider  whether  object  or 
material  is  known  to  be  "likely  to  produce  death 
or  great  bodily  injury"  in  manner  in  which  it  is 
used,  intended  to  be  used,  or  threatened  to  be 
used.  D.C.  Code  1973,  §§  22-502,  22-504.  Wil- 
hamson  v.  United  States,  445  A.2d  975,  1982 
D.C.  App.  LEXIS  354  (1982). 

Persons  liable. 

Aiding  and  abetting  assault  renders  one 
guilty  of  crime  even  if  he  does  not  actively 
participate.  D.C.  Code  1951,  §§  22-105,  22-504. 
Rogers  v.  U.S.,  174  A.2d  356,  1961  D.C.  App. 
LEXIS  324  (Cr.App.  1961). 

Presumptions  and  burden  of  proof. 

Before  use  of  assault  statute  to  cover  conduct 
that  appears  to  fall  within  bounds  of  misde- 
meanor statutes  can  be  countenanced  court 
must  be  certain  that  elements  of  assault  had 
been  established.  D.C.  Code  1951,  §§  22-504, 
22-1112,  22-2701.  Guarro  v.  U.S.,  237  F.2d  578, 
1956  U.S.  App.  LEXIS  2939  (C.A.D.C.  1956). 

Prosecutor  was  not  required  to  obtain  leave 
of  court  to  dismiss  charge  of  simple  assault,  and 
once  prosecutor  moved  to  dismiss,  trial  court 
should  have  clarified  prosecutor's  erroneous 
belief  that  leave  of  court  was  required  and 
informed  prosecutor  that  it  lacked  authority  to 
either  grant  or  deny  motion  because  decision 
whether  to  prosecute  charge  lay  with  prosecu- 
tor. Ferrell  v.  United  States,  990  A.2d  1015, 
2010  D.C.  App.  LEXIS  137  (2010). 

To  prove  simple  assault,  the  government 
must  prove  beyond  a  reasonable  doubt  three 
elements:  (1)  an  attempt,  with  force  or  violence, 
to  injure  another,  (2)  the  apparent  present 
ability  to  effect  the  injury,  and  (3)  the  intent  to 
do  the  act  constituting  the  assault.  Powell  v. 
United  States,  916  A.2d  890,  2006  D.C.  App. 
LEXIS  643  (2006). 

Trial  court  did  not  abuse  its  discretion  in 
summarily  denying  defendant's  motion  to  have 
arrest  record  sealed,  where  hearing  would  not 
result  in  evidence  sufficient  to  meet  clear  and 
convincing  standard  required  for  sealing  of 
arrest  records;  even  though  defendant  filed 
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sworn  statement,  its  description  of  events, 
which  could  be  viewed  as  self-serving,  was  fully 
rebutted  by  officer's  statement,  and  did  little  to 
explain  apparently  serious  injury  he  inflicted 
on  complainant,  and  defendant,  who  had  bur- 
den of  proof,  did  not  seek  discovery  from  gov- 
ernment that  could  have  yielded  information  of 
assistance  in  meeting  that  burden.  Bums  v. 
United  States,  880  A.2d  258,  2005  D.C.  App. 
LEXIS  407  (2005). 

In  a  prosecution  for  simple  assault,  the  gov- 
ernment must  prove,  beyond  a  reasonable 
doubt,  that  the  defendant  made  (1)  an  attempt, 
with  force  or  violence,  to  injure  another  (2)  with 
the  apparent  present  ability  to  effect  the  injury 
and  (3)  with  the  intent  to  do  the  act  constitut- 
ing the  assault.  Stroman  v.  United  States,  878 
A.2d  1241,  2005  D.C.  App.  LEXIS  376  (2005). 

To  convict  someone  of  simple  assault,  the 
government  must  prove  (1)  an  act  on  the  part  of 
the  defendant,  (2)  the  apparent  present  ability 
to  injure  or  frighten  the  victim,  and  (3)  the 
intent  to  do  the  act  that  constituted  the  assault. 
Lee  V.  United  States,  831  A.2d  378,  2003  D.C. 
App.  LEXIS  547  (2003). 

Once  privilege  of  parental  discipline  is  raised 
as  defense  to  assault  or  cruelty  to  children,  the 
government  has  the  burden  of  refuting  it  by 
proving  beyond  a  reasonable  doubt  that  the 
parent's  purpose  in  resorting  to  force  against 
her  child  was  not  disciplinary  or  that  the  force 
she  used  was  unreasonable.  Lee  v.  United 
States,  831  A.2d  378,  2003  D.C.  App.  LEXIS 
547  (2003). 

Government  does  not  need  to  prove  malice  to 
make  out  a  prima  facie  case  of  the  general 
intent  crime  of  simple  assault.  Newby  v.  United 
States,  797  A.2d  1233,  2002  D.C.  App.  LEXIS 
105  (2002). 

In  an  assault  prosecution  based  on  non-vio- 
lent sexual  touching,  the  government  need  not 
prove  that  the  victim  actually  suffered  anger, 
fear,  or  humiliation.  Mungo  v.  United  States, 
772  A.2d  240,  2001  D.C.  App.  LEXIS  103 
(2001). 

For  conviction  of  simple  assault,  government 
must  prove  three  elements:  (1)  attempt,  with 
force  or  violence,  to  injure  another;  (2)  apparent 
present  ability  to  effect  injury;  and  (3)  intent  to 
do  act  constituting  the  assault.  D.C.  Code  1981, 
§  22-504.  Macklin  v.  United  States,  733  A.2d 
962,  1999  D.C.  App.  LEXIS  149  (1999). 

Assault  requires  proof  of  either  attempt  to 
cause  physical  injury  or  attempt  to  frighten 
victim.  D.C.  Code  1981,  §  22-504.  Allison  v. 
United  States,  623  A.2d  590,  1993  D.C.  App. 
LEXIS  95  (1993). 

There  are  two  types  of  assault:  attempted 
battery  assault,  which  requires  proof  of  at- 
tempt to  cause  physical  injury,  and  intent- to- 
frighten  assault,  which  requires  proof  of  threat- 
ening conduct  intended  either  to  injure  or 
frighten  the  victim.  D.C.  Code  1981,  §  22-504. 


Mihas  V.  United  States,  618  A.2d  197, 1992  D.C. 
App.  LEXIS  341  (1992). 

To  support  a  conviction  for  assault,  the  gov- 
ernment must  prove  an  attempt  or  effort  with 
force  or  violence  to  inflict  bodily  harm  with 
apparent  present  intent  to  carry  out  this  at- 
tempt or  effort.  D.C.  Code  §  22-504.  Jones  v. 
United  States,  401  A.2d  473,  1979  D.C.  App. 
LEXIS  351  (1979). 

In  a  prosecution  for  assault,  showing  of  vio- 
lence is  not  necessary,  and  any  attempt  to  do 
any  bodily  injury,  however  small,  will  suffice. 
D.C.  Code  §  22-504.  Hall  v.  United  States,  400 
A.2d  1063,  1979  D.C.  App.  LEXIS  350  (1979). 

In  assault  prosecution,  it  was  incumbent 
upon  Government  to  show  that  the  act  of  the 
defendant  was  not  accidental  and  that  he  had 
necessary  criminal  intent.  D.C.  Code  1951, 
§  22-504.  Dyson  V.  U.S.,  97  A.2d  135, 1953  D.C. 
App.  LEXIS  141  (Cr.App.  1953). 

Public  officers  and  public  employees. 

Officer  who  had  identified  himself  to  defen- 
dant did  not  assault  defendant  by  pursuing  him 
when  defendant  fled  in  response  to  officer's 
show  of  authority.  D.C.  Code  1981,  §  22-504. 
Allison  V.  United  States,  623  A.2d  590,  1993 
D.C.  App.  LEXIS  95  (1993). 

Correctional  officer's  off-duty  conduct  of 
agreeing  to  split  cost  of  bag  of  heroin  with 
former  jail  inmate  and  assaulting  inmate  when 
deal  fell  through  and  subsequent  misdemeanor 
conviction  based  on  the  assault  did  not  entitle 
the  Department  of  Corrections  to  dismiss  offi- 
cer; under  the  Comprehensive  Merit  Personnel 
Act,  officer  could  only  be  dismissed  for  "cause," 
and  officer's  conduct  was  not  one  of  the  twenty- 
one  types  of  "cause"  listed  in  the  act.  D.C.  Code 
1981,  §§  l-617.1(d)(l-21),  22-504.  District  of 
Columbia  Dep't  of  Corrections  v.  Teamsters 
Union  Local  246,  554  A.2d  319,  1989  D.C.  App. 
LEXIS  23  (1989). 

Statute  making  it  unlawful  to  assault,  with- 
out justifiable  and  excusable  cause,  any  officer 
of  any  penal  or  correctional  institution  does  not 
contemplate  a  level  of  conduct  measurably  dif- 
ferent from  simple  assault.  D.C.  Code  §§  22- 
504,  22-505.  Johnson  v.  United  States,  298  A.2d 
516,  1972  D.C.  App.  LEXIS  312  (1972). 

Questions  of  law  or  fact. 

Whether  an  object  or  material  which  is  not 
specifically  designed  as  a  dangerous  weapon  is 
a  "dangerous  weapon"  under  aggravated  as- 
sault statute  is  ordinarily  a  question  of  fact  to 
be  determined  by  all  circumstances  surround- 
ing assault.  D.C.  Code  1973,  §§  22-502,  22-504. 
Williamson  v.  United  States,  445  A.2d  975, 
1982  D.C.  App.  LEXIS  354  (1982). 

Whether  defendant,  charged  with  assault, 
public  intoxication  and  disorderly  conduct  in 
violation  of  District  of  Columbia  Code,  had 
mental  disease  which  should  have  excused  him 
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from  criminal  responsibility  was  issue  of  ulti- 
mate fact  for  trier  thereof.  D.C.  Code  §§  22- 
504,  22-1107,  25-128.  Dempsey  v.  United 
States,  251  A.2d  650,  1969  D.C.  App.  LEXIS 
230  (App.  1969). 

Weight  to  be  given  testimony  of  witnesses 
who  related  that  conduct  of  defendant  at  time 
of  alleged  assault,  public  intoxication  and  dis- 
orderly conduct,  in  violation  of  District  of  Co- 
lumbia Code,  and  shortly  thereafter  was  bi- 
zarre and  weight  to  be  given  testimony  of 
government  witness  who  related  that  defen- 
dant was  intoxicated  at  time  of  alleged  offenses 
and  that  assault  was  triggered  by  refusal  to 
serve  him  beer  was  for  trier  of  fact.  D.C.  Code 
§§  22-504,  22-1107,  25-128.  Dempsey  v.  United 
States,  251  A.2d  650,  1969  D.C.  App.  LEXIS 
230  (App.  1969). 

Question  of  identification  was  one  of  fact  for 
jury  in  prosecution  for  assault  and  for  carrying 
a  deadly  weapon.  D.C.  Code  §§  22-504,  22- 
3204.  Durham  v.  United  States,  237  A.2d  830, 
1968  D.C.  App.  LEXIS  127  (App.  1968). 

Evidence  that  defendant  jostled  victim  and 
fumbled  with  victim's  trouser  cuffs,  and  that 
there  was  impact  at  area  of  victim's  hip  pocket 
constituted  sufficient  evidence  to  send  to  jury 
on  question  of  assault  in  case  involving  defen- 
dant who  had  allegedly  taken  wallet  from  vic- 
tim's hip  pocket.  D.C.  Code  1961,  §  22-504. 
Harris  v.  United  States,  201  A.2d  532,  1964 
D.C.  App.  LEXIS  245  (App.  1964). 

Even  assuming  that  defendant  might  both 
deny  offense  of  indecent  assault  on  member  of 
morals  squad  of  police  department  and  rely  on 
apparent  consent,  evidence  did  not  require 
finding  as  a  matter  of  law  that  there  had  been 
apparent  consent  on  part  of  police  officer.  D.C. 
Code  1951,  §§  ll-776(b),  22-504.  Day  v.  U.S., 
148  A.2d  462,  1959  D.C.  App.  LEXIS  233 
(Cr.App.  1959). 

Review. 

—  Determination  and  disposition,  review. 

Court  of  Appeals,  on  appeal  from  conviction 
for  disorderly  conduct  and  simple  assault,  was 
reluctant  to  determine  whether  police  depart- 
ment form  containing  information  as  to  time, 
place  and  date  of  offense,  name  of  complainant, 
names  and  addresses  of  witnesses,  and  descrip- 
tion of  details  of  offense  was  producible  under 
Jencks  Act  but  would  give  trial  court  opportu- 
nity in  first  instance  to  decide  issue  of 
produceability  under  established  guidelines. 
D.C.  Code  1961,  §§  22-504,  22-1107;  18  U.S.C. 
§  3500.  Duncan  v.  United  States,  379  F.2d  148, 
1967  U.S.  App.  LEXIS  6334  (C.A.D.C.  1967). 

On  appellate  review  of  simple  assault  convic- 
tion of  defendant  who  asserted  parental  disci- 
pline defense,  according  substantial  deference 
to  the  trial  court.  Court  of  Appeals  must  con- 
sider whether  the  facts,  when  viewed  in  the 


light  most  favorable  to  the  government,  are 
such  that  a  reasonable  fact  finder  could  con- 
clude that  the  government  rebutted  defendant's 
parental  discipline  defense  by  proving  beyond  a 
reasonable  doubt  that  the  use  of  force  was  not 
used  in  a  reasonable  manner  for  disciplinary 
purposes.  Powell  v.  United  States,  916  A. 2d 
890,  2006  D.C.  App.  LEXIS  643  (2006). 

Whether  the  simple  assault  statute  applied 
to  parent-child  assaults  at  all,  and  whether  the 
government  was  required  in  prosecution  in- 
volving such  an  assault  to  prove  malice  to 
overcome  parental  discipline  defense,  were 
questions  of  law  over  which  appellate  court's 
review  was  de  novo.  Newby  v.  United  States, 
797  A.2d  1233,  2002  D.C.  App.  LEXIS  105 
(2002). 

As  trial  court  found  every  fact  required  for 
conviction  of  lesser  included  offense  of  assault, 
a  predicate  offense  for  insanity  verdict  was 
established,  and  thus  judgment  against  defen- 
dant who  had  engaged  in  sexual  intercourse 
with  another  mental  patient  had  to  be  modified 
to  state  that  defendant  was  adjudged  not  guilty 
by  reason  of  insanity  of  lesser  included  offense 
of  assault  rather  than  not  guilty  of  rape  by 
reason  of  insanity  D.C.  Code  1981,  §§  22-504, 
22-2801.  Goudy  v.  United  States,  495  A.2d  744, 
1985  D.C.  App.  LEXIS  439  (1985),  amended  by 
505  A.2d  461,  1986  D.C.  App.  LEXIS  281  (D.C. 
1986). 

—  Harmless  or  reversible  error,  review. 

If  trial  court,  in  determining  issue  of 
producibility  of  police  report  form  under  Jencks 
Act,  found  that  statement  should  have  been 
made  available,  error  in  failing  to  require  pro- 
duction of  statement  would  not  be  harmless 
and  would  require  new  trial  on  charges  of 
disorderly  conduct  and  simple  assault.  D.C. 
Code  1961,  §§  22-504,  22-1107;  18  U.S.C. 
§  3500.  Duncan  v.  United  States,  379  F.2d  148, 
1967  U.S.  App.  LEXIS  6334  (C.A.D.C.  1967). 

Trial  court's  interjection  of  its  opinion  about 
sufficiency  of  evidence  to  support  charge  for 
simple  assault  in  response  to  prosecutor's  "mo- 
tion" to  dismiss,  rather  than  clarifying  prosecu- 
tor's apparent  misunderstanding  that  he  had  to 
obtain  leave  of  court  to  dismiss  charge  for  lack 
of  evidence  and  informing  prosecutor  that  it 
lacked  authority  to  either  grant  or  deny  motion, 
was  plain  error  that  affected  defendant's  sub- 
stantial rights,  in  that,  but  for  trial  court's 
errors,  defendant  would  have  been  excused, 
there  was  reasonable  probability  that  prosecu- 
tor would  have  filed  nolle  prosequi  papers,  and 
trial  court's  substitution  of  its  views  for  prose- 
cutor's seriously  affected  fairness  and  integrity 
of  proceedings.  Ferrell  v.  United  States,  990 
A.2d  1015,  2010  D.C.  App.  LEXIS  137  (2010). 

Error  in  trial  court's  determination  that  de- 
fendant's display  of  knife  constituted  use  of 
excessive  deadly  force,  thus  precluding  claim  of 
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self-defense,  was  harmless,  in  bench  trial  for 
simple  assault  and  attempted  possession  of 
prohibited  weapon,  in  view  of  trial  court's  dis- 
belief of  defendant's  story  that  he  displayed 
weapon  to  deter  onrushing  attacker,  and  find- 
ing that  defendant,  not  alleged  attacker,  was 
aggressor.  Douglas  v.  United  States,  859  A.2d 
641,  2004  D.C.  App.  LEXIS  460  (2004). 

Remand  of  assault  case  was  required  for  the 
trial  court  to  determine  whether  police  notes 
should  have  been  turned  over  to  defendant 
under  the  Jencks  Act  for  use  in  cross-examining 
complaining  witness,  as  trial  court  failed  to 
conduct  a  proper  Jencks  Act  inquiry  or  grant 
defendant  other  suitable  relief  when  govern- 
ment did  not  produce  the  notes  on  defendant's 
request  after  their  existence  became  apparent 
during  witness's  testimony.  Johnson  v.  United 
States,  800  A.2d  696,  2002  D.C.  App.  LEXIS 
306  (2002). 

Defendant  was  not  entitled  to  a  new  trial  on 
stalking  charge  due  to  prosecutor's  improper 
comments  during  opening  statement,  in  which 
she  asked  the  jurors  to  put  themselves  in  the 
victim's  shoes  and  played  upon  their  own  fears 
of  being  victimized;  defendant  was  not  substan- 
tially prejudiced,  as  the  remarks  were  not  re- 
peated, the  trial  court  instructed  the  jury  that 
the  opening  statement  was  not  evidence,  the 
evidence  against  defendant  was  strong,  and  his 
defense  was  weak.  Washington  v.  United 
States,  760  A.2d  187,  2000  D.C.  App.  LEXIS 
234  (2000). 

Victim's  testifying  unresponsively  during  di- 
rect examination  that  defendant  slashed  her 
car's  tires  did  not  warrant  reversal  of  stalking 
conviction,  on  contention  testimony  was  preju- 
dicial evidence  of  uncharged  criminal  conduct; 
comment  was  brief  and  was  immediately  fol- 
lowed by  a  curative  instruction.  Washington  v. 
United  States,  760  A.2d  187,  2000  D.C.  App. 
LEXIS  234  (2000). 

Even  if  admission  of  evidence  that  complain- 
ant was  sprayed  with  mace  was  variance  on  the 
ground  that  government  had  consistently  rep- 
resented prior  to  trial  that  it  considered  throw- 
ing of  rocks  and  bottles  to  be  the  conduct 
underljdng  assault  charge,  reversal  of  assault 
conviction  was  not  required  absent  a  demon- 
stration of  prejudice.  D.C.  Code  1981,  §  22- 
504(a).  Burgess  v  United  States,  681  A.2d 
1090,  1996  D.C.  App.  LEXIS  307  (1996). 

Error  in  denying  defendant's  request  for  self- 
defense  instruction  in  trial  for  assaulting  officer 
of  Metropolitan  Transit  Authority  (MTA)  was 
not  harmless,  even  though  defendant  denied 
that  he  assaulted  officer,  where  defendant  ad- 
mitted that  he  was  present  during  altercation 
and  that  he  struggled  with  officer.  D.C.  Code 
1981,  §  22-504.  Wilson  v  United  States,  673 
A.2d  670,  1996  D.C.  App.  LEXIS  58  (1996). 

Any  error  in  limiting  impeachment  of  domes- 
tic abuse  assault  victim's  testimony  with  ex- 


trinsic evidence  about  her  prior  drinking  habits 
was  not  prejudicial  given  that  defense  was  able 
to  present  considerable  evidence  showing  that 
victim  had  been  drinking  on  night  of  assault 
and  lied  on  cross-examination;  jury  simply  re- 
jected defense  suggestion  that  victim  was 
drunk  on  evening  of  assault.  D.C.  Code  1981, 
§  22-504.  Robinson  v  United  States,  642  A.2d 
1306,  1994  D.C.  App.  LEXIS  90  (1994). 

Prosecutor's  alleged  misstatement  of  evi- 
dence did  not  result  in  prejudice  and,  thus,  did 
not  constitute  reversible  error  in  simple  assault 
prosecution;  trial  court  sustained  defense  objec- 
tion and  prosecutor  adequately  corrected  al- 
leged misstatement.  D.C.  Code  1981,  §  22-504. 
Cantizano  v.  United  States,  614  A.2d  870,  1992 
D.C.  App.  LEXIS  266  (1992). 

Prosecutor's  alleged  inflammatory  argument, 
which  was  within  allowable  bounds  and  not 
outright  expression  of  prosecutor's  opinion,  did 
not  constitute  reversible  error  in  simple  assault 
prosecution.  D.C.  Code  1981,  §  22-504. 
Cantizano  v  United  States,  614  A. 2d  870,  1992 
D.C.  App.  LEXIS  266  (1992). 

In  assault  prosecution,  trial  court's  pursuit  of 
inquiry  as  to  whether  any  member  of  jury  panel 
had  any  independent  knowledge  of  facts  of  case 
did  not  constitute  error  particularly  in  light  of 
publicity  which  case  had  received.  D.C.  Code 
1981,  §  22-504.  Musgrove  v  United  States,  441 
A.2d  980,  1982  D.C.  App.  LEXIS  281  (1982). 

In  assault  prosecution  against  policeman, 
trial  court's  refusal  to  ask  some  of  proposed  voir 
dire  questions  which  focused  on  prospective 
jurors'  attitudes  toward  police  brutality  did  not 
constitute  reversible  error  in  light  of  fact  that 
jurors'  feelings  about  police  misconduct  were 
explored  to  some  extent.  D.C.  Code  1981,  §  22- 
504.  Musgrove  v  United  States,  441  A.2d  980, 
1982  D.C.  App.  LEXIS  281  (1982). 

In  assault  prosecution,  trial  court  erred  re- 
versibly  in  admitting  citizen  complaint  form 
prepared  two  weeks  after  alleged  incident  in 
light  of  fact  that  complaint  form  was  neither 
signed  by  complainant  nor  was  in  his  handwrit- 
ing and,  did  not  use  complainant's  own  lan- 
guage or  quote  him,  case  was  close  one  and 
there  was  greater  likelihood  that  defendant 
was  prejudiced  by  erroneous  admission  of  ex- 
hibit. D.C.  Code  1981,  §  22-504.  Musgrove  v. 
United  States,  441  A.2d  980,  1982  D.C.  App. 
LEXIS  281  (1982). 

Where  assault  victim  was  cross-examined  as 
to  whether  he  had  informed  treating  physician 
that  he  had  been  hit  in  face  by  a  cane  or  stick, 
victim's  testimony  that  he  remembered  telling 
doctor  he  had  been  stomped  and  kicked  on  but 
that  he  didn't  remember  telling  doctor  that  he 
was  beaten  in  face  with  a  stick  was  not  clearly 
inconsistent  with  medical  history,  which  de- 
fense counsel  introduced  through  testimony  of 
treating  physician,  that  victim  was  also  hit  by 
cane,  or  stick,  of  some  sort  in  the  face,  and  that 
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might  have  been  what  victim  told  physician; 
thus,  refusal  to  give  requested  instruction  on 
use  of  prior  inconsistent  statements  for  purpose 
of  impeachment  was  not  prejudicial.  D.C.  Code 
§  22-504.  Marksman  v.  United  States,  275  A.2d 
241,  1971  D.C.  App.  LEXIS  294  (1971). 

Where  government  witness,  who  was  in  wit- 
ness room  throughout  trial,  was  there  to  testify 
that  defendant  had  made  threatening  state- 
ments against  victim  prior  to  assault,  testi- 
mony which  the  government  asserted  in  its 
opening  statement  would  be  forthcoming, 
proper  procedure  would  have  been  for  the  gov- 
ernment to  have  called  witness  to  testify  in  its 
case  in  chief  rather  than  as  rebuttal  witness; 
however,  procedure  did  not  require  reversal 
where  prosecutor  did  not  act  by  design  but 
rather  inadvertently  and  any  prejudice  was 
rectified  by  court's  allowing  defendants  to  recall 
any  witness  they  wished  in  surrebuttal.  D.C. 
Code  §  22-504.  Marksman  v.  United  States, 
275  A.2d  241,  1971  D.C.  App.  LEXIS  294 
(1971). 

While  testimony  as  to  one  defendant  interfer- 
ing with  arrest  of  other  defendant  and  being 
charged  with  disorderly  conduct  may  have  had 
no  relevance  to  alleged  assault  for  which  defen- 
dant was  charged,  error  in  its  admission  was 
harmless.  D.C.  Code  §  22-504.  Davis  v.  United 
States,  272  A.2d  106,  1971  D.C.  App.  LEXIS 
261  (App.  1971). 

Failure  of  trial  judge  to  sua  sponte  order 
continuance  when  counsel  was  assigned  to  rep- 
resent defendant  on  date  of  trial  did  not  consti- 
tute error  requiring  reversal  of  convictions  for 
attempted  petit  larceny,  assault  and  carrjdng  a 
deadly  weapon.  D.C.  Code  §§  22-103,  22-504, 
22-3204.  Smith  v.  United  States,  235  A.2d  574, 
1967  D.C.  App.  LEXIS  207  (App.  1967). 

—  In  generaL 

Failure  to  file  timely  notice  of  appeal  de- 
prived the  District  of  Columbia  Court  of  Ap- 
peals of  jurisdiction  over  a  direct  appeal.  D.C. 
Code  §§  22-504,  22-507;  D.C.  Code  Court  of 
Appeals  Rules,  rule  27(b).  Hines  v.  United 
States,  237  A.2d  827,  1968  D.C.  App.  LEXIS 
124  (App.  1968). 

Defendant  who  was  convicted  of  indecent 
assault  and  whose  sentence  was  suspended 
with  requirement  that  defendant  give  his  per- 
sonal recognizance  or  bond  not  to  repeat  the 
offense  could  appeal  as  a  matter  of  right  rather 
than  by  application  for  appeal,  notwithstand- 
ing statute  providing  that  where  penalty  im- 
posed is  less  than  $50  review  shall  be  by 
application.  D.C.  Code  1951,  §§  ll-772(a),  22- 
504.  Thomas  v.  U.S.,  129  A.2d  852,  1957  D.C. 
App.  LEXIS  338  (Cr.App.  1957). 

Defendant  convicted  of  indecent  assault  had 
a  right  of  appeal  notwithstanding  that  imposi- 
tion of  sentence  was  suspended  and  that  defen- 
dant was  required  to  give  his  personal  recogni- 


zance or  bond  not  to  repeat  the  offense.  D.C. 
Code  1951,  §§  11-757,  ll-776(b),  22-504. 
Thomas  v.  U.S.,  129  A.2d  852,  1957  D.C.  App. 
LEXIS  338  (Cr.App.  1957). 

—  Nonjury  or  bench  trial,  review. 

In  prosecution  wherein  trial  judge,  sitting 
without  jury,  found  that  defendant  was  guilty  of 
simple  assault  but  not  guilty  of  possession  of 
prohibited  weapon  and  wherein  trial  judge  ex- 
plained that  he  found  victim's  testimony  con- 
cerning assault  incredible,  it  was  probable  that 
lenity,  rather  than  confusion,  led  to  defendant's 
acquittal  on  the  one  charge,  and  his  conviction 
for  assault  would  not  be  reversed.  D.C.  Code 
1981,  §§  22-504,  22-1211,  22-3214(b). 
Haynesworth  v.  United  States,  473  A.2d  366, 
1984  D.C.  App.  LEXIS  327  (1984). 

Where  judge  hearing  case  without  jury  had 
opportunity  visually  to  inspect  knife,  which 
was  included  in  record,  and  it  appeared  that 
blade  exceeded  requisite  length  by  fraction  of 
inch,  denying  defense  the  opportunity  to  dem- 
onstrate in  court  by  measuring  instrument  that 
blade  was  not  beyond  requisite  length  was  not 
error  even  if  cutting  edge  of  blade  measured 
less  than  requisite  length.  D.C.  Code  §§  22- 
504,  22-32 14(b).  Mclntyre  v.  United  States,  283 
A.2d  814,  1971  D.C.  App.  LEXIS  241  (1971). 

—  Presentation    and    reservation  of 
grounds  for  review. 

By  making  general  motion  at  close  of  all 
evidence  for  judgment  of  acquittal,  defendant 
in  prosecution  for  simple  assault  preserved  for 
appellate  review  her  claims  that  misdemeanor 
simple  assault  statute  did  not  apply  at  all  to 
assaults  by  parents  on  their  own  children  and 
that,  assuming  applicability  of  statute  to  such 
assaults,  government  was  required  to  prove 
parent  acted  with  malice  in  order  to  overcome 
"parental  discipline"  defense;  each  claim  was  in 
reality  a  challenge  to  sufficiency  of  evidence  to 
sustain  conviction.  Newby  v.  United  States,  797 
A.2d  1233,  2002  D.C.  App.  LEXIS  105  (2002). 

Trial  court  did  not  commit  plain  error  in 
stalking  prosecution  by  not  sua  sponte  exclud- 
ing, as  evidence  of  uncharged  criminal  conduct, 
victim's  testimony  that  she  was  upset  when  she 
heard  that  defendant  was  calling  her  friends 
for  her  unlisted  number  because  she  thought 
defendant  was  incarcerated;  victim's  comment 
was  merely  mentioned  in  passing,  the  comment 
contained  no  further  information  about  the 
supposed  incarceration,  and  government  had  a 
very  strong  case  against  defendant.  Washing- 
ton V.  United  States,  760  A.2d  187,  2000  D.C. 
App.  LEXIS  234  (2000). 

There  was  no  error,  plain  or  otherwise,  in 
trial  court's  not  sua  sponte  excluding,  as  evi- 
dence of  uncharged  criminal  conduct,  testi- 
mony of  government's  witness  that  defendant 
"didn't  come  to  school  regular,"  as  failure  to 
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"come  to  school  regular"  was  not  a  crime.  Wash- 
ington V.  United  States,  760  A.2d  187,  2000 
D.C.  App.  LEXIS  234  (2000). 

Trial  court  did  not  commit  plain  error  in 
stalking  prosecution  by  not  sua  sponte  exclud- 
ing, as  evidence  of  uncharged  criminal  conduct, 
victim's  testimony  that  defendant  slapped  her 
face  during  a  visit  to  her  house;  given  the 
strength  of  the  government's  case  and  the 
weakness  of  the  defense,  any  possible  harm 
was  too  trivial  to  worry  about.  Washington  v. 
United  States,  760  A.2d  187,  2000  D.C.  App. 
LEXIS  234  (2000). 

Any  error  for  the  trial  court  not  to  have,  sua 
sponte,  declared  in  prosecution  for  assault  that 
a  deferred  sentencing  agreement  usurped  the 
adjudicative  power  of  the  court  in  violation  of 
the  separation  of  powers  doctrine,  was  not 
plain  error,  where  defendant,  who  previously 
pleaded  guilty,  was  sentenced  after  the  prose- 
cution revoked  the  agreement  after  it  deter- 
mined that  defendant  violated  a  condition  of 
the  agi-eement.  D.C.  Code  1981,  §  22-504. 
Brawner  v.  United  States,  745  A.2d  354,  2000 
D.C.  App.  LEXIS  57  (2000). 

Under  the  plain  error  standard,  defendant's 
due  process  rights  were  not  violated,  in  prose- 
cution for  assault,  by  the  revocation  of  a  de- 
ferred sentence  agreement  by  the  prosecution 
upon  its  determination  that  defendant  violated 
the  agreement  by  committing  a  subsequent 
assault,  where  defendant,  after  executing  the 
deferred  sentencing  agreement,  readily  admit- 
ted his  guilt  with  respect  to  the  first  assault 
and  never  sought  to  withdraw  his  guilty  plea, 
defendant  did  not  argue  that  the  court  had  no 
authority  to  sentence  him  under  the  agree- 
ment, and  defendant  did  not  contend  that  his 
sentence  as  to  the  first  assault  would  have  been 
lighter,  or  not  imposed  at  all,  had  the  agree- 
ment not  been  terminated  without  a  prior  judi- 
cial determination  of  his  guilt  concerning  the 
second  assault.  D.C.  Code  1981,  §  22-504. 
Brawner  v.  United  States,  745  A.2d  354,  2000 
D.C.  App.  LEXIS  57  (2000). 

Assuming  that  psychologist's  proposed  ex- 
pert testimony  on  battered  woman  syndrome 
(BWS)  was  subject  to  Frye  standard  for  admis- 
sibility of  scientific  evidence,  defendant  could 
not  demonstrate  lack  of  requisite  consensus, 
where  defendant  made  no  claim  at  trial  that 
there  were  scientists  who  dissented  from  BWS 
methodology,  and  theory  on  which  defendant 
relied  was  presented  for  first  time  on  appeal. 
D.C.  Code  1981,  §§  22-504,  22-3204(b).  Nixon 
V.  United  States,  728  A.2d  582,  1999  D.C.  App. 
LEXIS  54  (1999),  writ  of  certiorari  denied  by 
528  U.S.  1098,  120  S.  Ct.  841,  145  L.  Ed.  2d 
707,  2000  U.S.  LEXIS  465,  68  U.S.L.W.  3432 
(2000). 

Defendant  was  required  to  demonstrate 
plain  error  to  prevail  on  claim  that  trial  judge 
did  not  make  sufficient  inquiry,  in  domestic 


violence  prosecution,  to  determine  whether 
psychologist's  proposed  testimony  on  battered 
woman  syndrome  (BWS)  satisfied  Dyas  re- 
quirements for  admissibility  of  expert  testi- 
mony, where  counsel  failed  to  object  to  basic 
procedure  utilized  by  judge  in  determining 
whether  psychologist  should  be  permitted  to 
testify.  D.C.  Code  1981,  §§  22-504,  22-3204(b); 
Criminal  Rule  52(b).  Nixon  v.  United  States, 
728  A.2d  582,  1999  D.C.  App.  LEXIS  54  (1999), 
writ  of  certiorari  denied  by  528  U.S.  1098,  120 
S.  Ct.  841,  145  L.  Ed.  2d  707,  2000  U.S.  LEXIS 
465,  68  U.S.L.W.  3432  (2000). 

Admission  of  psychologist's  expert  testimony 
on  battered  woman  s5nidrome  (BWS)  in  domes- 
tic violence  prosecution  was  not  plainly  wrong 
and  did  not  result  in  or  threaten  miscarriage  of 
justice;  contrary  to  defendant's  thesis,  testi- 
mony was  not  "junk  science."  D.C.  Code  1981, 
§§  22-504,  22-3204(b).  Nixon  v.  United  States, 
728  A.2d  582,  1999  D.C.  App.  LEXIS  54  (1999), 
writ  of  certiorari  denied  by  528  U.S.  1098,  120 
S.  Ct.  841,  145  L.  Ed.  2d  707,  2000  U.S.  LEXIS 
465,  68  U.S.L.W.  3432  (2000). 

Defendant  waived  claim  that  convictions  for 
assault  with  dangerous  weapon  (ADW)  and 
assault  violated  double  jeopardy  clause  because 
civil  protection  order  (CPO)  was  previously 
issued  against  him,  where  defendant  failed  to 
raise  defense  in  trial  court.  U.S.C. 
Const.Amend.  5;  D.C.  Code  1981,  §  22-504. 
Nixon  V.  United  States,  728  A.2d  582,  1999  D.C. 
App.  LEXIS  54  (1999),  writ  of  certiorari  denied 
by  528  U.S.  1098,  120  S.  Ct.  841,  145  L.  Ed.  2d 
707,  2000  U.S.  LEXIS  465,  68  U.S.L.W.  3432 
(2000). 

Trial  court's  failure,  in  domestic  violence 
prosecution,  to  give  limiting  instruction  regard- 
ing use  of  psychologist's  expert  testimony  on 
battered  woman  syndrome  (BWS)  was  not  plain 
error,  where,  on  direct  examination,  psycholo- 
gist testified  that  she  had  not  met  defendant  or 
victim  and  that  she  had  no  opinion  regarding 
defendant's  guilt,  and,  on  cross-examination, 
defendant  elicited  from  psychologist,  even  more 
forcefully,  exactly  what  testimony  psychologist 
did  not  give.  D.C.  Code  1981,  §§  22-504,  22- 
3204(b);  Criminal  Rules  30,  52(b).  Nixon  v. 
United  States,  728  A.2d  582,  1999  D.C.  App. 
LEXIS  54  (1999),  writ  of  certiorari  denied  by 
528  U.S.  1098,  120  S.  Ct.  841,  145  L.  Ed.  2d 
707,  2000  U.S.  LEXIS  465,  68  U.S.L.W.  3432 
(2000). 

Juiy  instruction  defining  simple  assault,  pro- 
viding that  where  complainant  is  police  officer, 
government  must  also  prove  that  complainant, 
at  time  of  assault,  was  member  of  police  force, 
operating  in  District  of  Columbia,  and  that  at 
time  of  acts,  defendant  knew  or  had  reason  to 
believe  complainant  was  member  of  police 
force,  engaged  in  official  police  duties,  was  not 
plain  error  where  jury  was  instructed  to  re- 
quire proof  of  an  additional  element  not  re- 
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quired  to  sustain  conviction  for  simple  assault, 
and  defendant's  chance  of  acquittal  was  en- 
hanced by  instruction.  D.C.  Code  1981,  §  22- 
504.  Robinson  v.  United  States,  649  A.2d  584, 
1994  D.C.  App.  LEXIS  204  (1994). 

Jury  reinstructions,  stating  that  general 
right  of  self-defense  was  applicable  to  both 
offenses  of  assault  on  a  police  officer  (APO)  and 
simple  assault  and  that  government  had  to 
prove  beyond  a  reasonable  doubt  that  defen- 
dant had  not  acted  in  self-defense,  were  not 
plain  error  where  defendant  was  aff^orded 
greater  right  of  self-defense  than  that  to  which 
he  was  entitled  by  law.  D.C.  Code  1981,  §§  22- 
504,  22-505.  Robinson  v.  United  States,  649 
A.2d  584,  1994  D.C.  App.  LEXIS  204  (1994). 

Under  facts  of  prosecution  for  assault  with 
dangerous  weapon,  kidnapping,  and  other 
charges,  it  was  not  plain  error  to  elicit  testi- 
mony concerning  complainant's  fear  of  a  gun  or 
to  reiterate  this  testimony  in  Government's 
closing  argument  even  though  it  was  the  "pipe," 
and  not  the  gun,  which  constituted  a  dangerous 
weapon,  as  evidence,  although  irrelevant  to 
charge  of  assault  with  a  dangerous  weapon, 
was  relevant  to  the  kidnapping  charge,  as  de- 
fendant was  acquitted,  not  convicted,  of 
charges  to  which  questioned  testimony  was 
relevant,  and  as  prosecutor  made  clear  in  his 
closing  argument  that  it  was  the  pipe  and  not 
the  gun  which  constituted  the  dangerous 
weapon.  D.C.  Code  1973,  §§  22-502,  22-504. 
Williamson  v.  United  States,  445  A.2d  975, 
1982  D.C.  App.  LEXIS  354  (1982). 

In  a  case  involving  alleged  assault  with  um- 
brella with  pipe  attached,  trial  court's  failure  to 
instruct  jury  on  lesser  included  offense  of  sim- 
ple assault  did  not  constitute  "plain  error."  D.C. 
Code  1973,  §§  22-502,  22-504.  WiUiamson  v. 
United  States,  445  A.2d  975,  1982  D.C.  App. 
LEXIS  354  (1982). 

In  prosecution  in  which  defendant  was  con- 
victed of  assault  with  a  dangerous  weapon  and 
assault,  admission  of  police  officer's  testimony 
that  bullet  fragment  was  given  to  him  by 
woman  who  resided  in  apartment  was  not  plain 
error  affecting  substantial  rights.  D.C.  Code 
§§  22-502,  22-504.  Tuckson  v.  United  States, 
364  A.2d  138,  1976  D.C.  App.  LEXIS  373 
(1976). 

In  prosecution  in  which  defendant  was  con- 
victed of  assault  with  a  dangerous  weapon  and 
assault,  prosecutor's  remarks  in  closing  argu- 
ment regarding  the  finding  of  a  bullet  fragment 
in  apartment  into  which  defendant  fled  merely 
drew  permissible  inferences  from  evidence  pre- 
sented, and  did  not  rise  to  the  level  of  plain 
error.  D.C.  Code  §§  22-502,  22-504.  Tuckson  v. 
United  States,  364  A.2d  138,  1976  D.C.  App. 
LEXIS  373  (1976). 

In  prosecution  wherein  defendant  was  con- 
victed of  assault,  there  was  no  plain  error  in 
court's  instructions  to  the  jury  which  would 


enable  defendant  to  raise  error  on  appeal  for 
the  first  time.  D.C.  Code  1951,  §  22-504;  Mu- 
nicipal Court  Rules,  Criminal  Division,  rule  18. 
Hale  V  U.S.,  114  A.2d  74,  1955  D.C.  App.  LEXIS 
252  (Cr.App.  1955). 

Action  of  court  in  finding  defendant  guilty  of 
assault,  without  giving  defendant's  attorney  an 
opportunity  to  examine  defendant  on  redirect 
examination  or  to  call  defendant's  witnesses 
who  had  been  previously  sworn,  was  reversible 
error,  though  no  objection  was  made  at  the  time 
by  defendant's  counsel.  D.C.  Code  1940,  §  22- 
504.  Varrella  v  U.S.,  64  A.2d  310,  1949  D.C. 
App.  LEXIS  156  (Cr.App.  1949). 

Right  to  trial  by  jury. 

The  trial  court's  failure  to  sua  sponte  em- 
panel a  jury  for  defendant's  simple  assault 
trial,  since  a  conviction  would  subject  defen- 
dant to  deportation  under  federal  immigration 
law,  did  not  constitute  plain  error;  simple  as- 
sault was  not  a  jury-demandable  offense,  and 
the  collateral  consequence  of  deportation  did 
not  transform  the  petty  offense  of  simple  as- 
sault to  a  serious  offense.  Fretes-Zarate  v. 
United  States,  40  A.3d  374,  2012  D.C.  App. 
LEXIS  136  (2012). 

Defendants  were  not  entitled  to  jury  trial,  in 
prosecution  for  assault;  facts  showed  violation 
of  two  statutes,  which  were  simple  assault  and 
assault  on  a  police  officer,  prosecution  could 
elect  to  charge  defendants  under  either  statute, 
and  prosecution  elected  to  charge  defendants 
with  non-jury  demandable  simple  assault  of- 
fense. Gatlin  v.  United  States,  833  A.2d  995, 
2003  D.C.  App.  LEXIS  620  (2003). 

A  person  charged  with  simple  assault,  a  mis- 
demeanor with  a  maximum  penalty  of  180  days 
in  jail,  is  not  entitled  to  a  jury  trial.  York  v. 
United  States,  785  A.2d  651,  2001  D.C.  App. 
LEXIS  234  (2001). 

Possibility  that  defendant  might  lose  his  job 
as  a  police  officer  did  not  convert  petty  crime  of 
simple  assault  into  a  "serious  crime"  that  enti- 
tled defendant  to  jury  trial;  termination  did  not 
follow  automatically  upon  conviction  of  assault. 
Smith  V.  United  States,  768  A.2d  577,  2001  D.C. 
App.  LEXIS  52  (2001). 

Simple  assault  is  not  serious  crime,  such  that 
defendant  would  have  right  to  jury  trial,  on 
basis  that  assault  was  jury  triable  at  common 
law;  relevant  statute  supersedes  common  law. 
U.S.  Const.  Art.  3,  §  2,  cl.  3;  Amend.  6;  D.C. 
Code  1981,  §§  22-504,  49-301.  Day  v.  United 
States,  682  A.2d  1125,  1996  D.C.  App.  LEXIS 
184  (1996),  writ  of  certiorari  denied  by  520  U.S. 
1170,  117  S.  Ct.  1435,  137  L.  Ed.  2d  542,  1997 
U.S.  LEXIS  2284,  65  U.S.L.W.  3692  (1997). 

Neither  assault  nor  destruction  of  property 
were  "serious  crimes"  which  entitled  defendant 
to  a  jury  trial  under  Sixth  Amendment,  where 
District  of  Columbia  legislature  had  reduced 
the  crimes  to  petty  offenses.  D.C.  Code  1981, 
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§§  22-403,  22-504(a).  Burgess  v.  United  States, 
681  A.2d  1090,  1996  D.C.  App.  LEXIS  307 
(1996). 

Without  a  showing  of  an  intentional  and 
systematic  exclusion  of  some  recognizable 
group  from  the  jury  panel,  defendant  had  no 
right  to  complain  of  the  composition  of  the 
particular  panel  assigned  for  his  assault  case. 
D.C.  Code  §  22-504;  18  U.S.C.  §  1861  et  seq. 
Medina  v.  United  States,  315  A.2d  169,  1974 
D.C.  App.  LEXIS  366  (1974). 

The  Superior  Court  would  not  aggregate  the 
penalties  for  multiple  misdemeanor  offenses 
charged  in  order  to  reach  the  threshold  penalty 
required  for  a  jury  trial.  United  States  v.  Jo- 
seph, 122  WLR  2337  (Super.  Ct.  1994). 

Search  and  seizure. 

Office  of  courier  company  by  which  defendant 
was  employed  was  open  to  those  who  walked  in, 
as  arresting  officer  did,  and,  thus,  defendant 
did  not  have  expectation  of  privacy  in  open 
office  in  which  arresting  officer  seized  defen- 
dant's motorcycle  helmet.  D.C.  Code  1981, 
§  22-504.  Cantizano  v.  United  States,  614  A.2d 
870,  1992  D.C.  App.  LEXIS  266  (1992). 

Trial  court  was  plainly  wrong  in  finding  that 
Government  had  not  carried  its  burden  to  affir- 
matively prove  that  arrestee's  second  state- 
ment and  all  subsequently  obtained  evidence, 
upon  which  Government  proposed  to  prosecute 
police  officer  for  assaulting  arrestee  and  ob- 
struction of  justice,  were  derived  from  legiti- 
mate source  wholly  independent  of  officer's 
compelled  immunized  testimony  given  during 
administrative  police  investigation,  and  thus 
error  occurred  in  suppressing  such  evidence. 
D.C.  Code  1973,  §§  17-305(a),  22-504,  22-703; 
U.S.  Const.Amend.  5.  United  States  v.  Ander- 
son, 450  A.2d  446,  1982  D.C.  App.  LEXIS  427 
(1982). 

Government  had  met  its  burden  at  suppres- 
sion hearing  of  establishing  that  arrestee's  sec- 
ond statement  and  all  subsequently  obtained 
evidence,  upon  which  Government  proposed  to 
prosecute  police  officer  for  assaulting  arrestee 
and  obstruction  of  justice,  were  derived  from 
Government's  independent  knowledge  of 
arrestee's  identity  and  not  from  officer's  com- 
pelled immunized  testimony  given  during  ad- 
ministrative police  investigation,  and  thus  er- 
ror occurred  in  suppressing  such  evidence.  D.C. 
Code  1973,  §§  22-504,  22-703;  U.S. 
Const.Amend.  5.  United  States  v.  Anderson, 
450  A.2d  446,  1982  D.C.  App.  LEXIS  427 
(1982). 

In  finding  that  government  had  sustained  its 
burden  at  suppression  hearing  of  establishing 
that  its  evidence  was  obtained  independently  of 
police  officer's  compelled  immunized  testimony 
given  during  administrative  police  investiga- 
tion of  incident  in  which  officer  allegedly  delib- 
erately kicked  handcuffed  arrestee  in  stomach 


while  he  was  laying  on  ground,  and  concerning 
which  officer  was  subsequently  charged  with 
assault  and  obstruction  of  justice.  Court  of 
Appeals  noted  that  there  was  nothing  to  sug- 
gest that  government  needed  officer's  com- 
pelled testimony  to  help  make  out  its  case,  even 
though  at  time  such  testimony  was  given,  gov- 
ernment did  not  yet  have  knowledge  of  incrim- 
inating evidence,  but  only  of  its  source,  ar- 
restee. D.C.  Code  1973,  §§  22-504,  22-703;  U.S. 
Const.  Amend.  5.  United  States  v.  Anderson, 
450  A.2d  446,  1982  D.C.  App.  LEXIS  427 
(1982). 

Trial  court,  which  had  suppressed  arrestee's 
second  statement  and  all  subsequently  ob- 
tained evidence,  upon  which  Government  pro- 
posed to  prosecute  police  officer  for  assaulting 
arrestee  and  obstruction  of  justice,  as  having 
been  derived  from  officer's  compelled  immu- 
nized testimony  given  during  administrative 
police  investigation,  incorrectly  found  that 
there  was  no  evidence  that  police  investigators 
were  going  to  go  back  to  arrestee  under  any 
circumstances,  given  investigator's  testimony 
that  he  would  have  made  inquiries  on  arrest- 
ee's first  statement  that  assault  was  accidental, 
regardless  of  whether  he  had  officer's  compelled 
testimony.  D.C.  Code  1973,  §§  22-504,  22-703; 
U.S.  Const.Amend.  5.  United  States  v.  Ander- 
son, 450  A.2d  446,  1982  D.C.  App.  LEXIS  427 
(1982). 

Trial  court,  which  had  suppressed  arrestee's 
second  statement  and  all  subsequently  ob- 
tained evidence,  upon  which  Government  pro- 
posed to  prosecute  police  officer  for  assaulting 
arrestee  and  obstruction  of  justice,  as  having 
been  derived  from  officer's  compelled  immu- 
nized testimony  given  during  administrative 
police  investigation,  incorrectly  concluded  that 
compelled  testimony  was  impermissibly  used  in 
decision  to  prosecute.  D.C.  Code  1973,  §  22- 
504;  U.S.  Const.Amend.  5.  United  States  v. 
Anderson,  450  A.2d  446,  1982  D.C.  App.  LEXIS 
427  (1982). 

Police,  who  had  learned  of  armed  assault 
committed  by  accused,  and  who,  before  enter- 
ing accused's  apartment,  heard  close  of  squeaky 
door,  were  entitled  to  make  an  arrest  and  effect 
a  limited  search  for  weapons  incident  thereto 
and  for  their  own  safety,  and  .38  revolver  found 
in  stove  which  was  readily  accessible  to  the 
three  people  in  the  room  was  admissible 
against  the  accused,  subsequently  identified  by 
the  victim,  even  though  the  accused  was  a 
functional  cripple  and  was  not  arrested  until 
the  pistol  had  been  seized.  D.C.  Code  §§  22- 
504,  22-32 14(b);  U.S.  Const.  Amend.  4.  United 
States  V.  Simpson,  330  A.2d  756,  1975  D.C.  App. 
LEXIS  305  (1975). 

Speedy  trial  rights. 

Dismissal  of  assault  charge  because  of  22- 
month  delay  between  arrest  and  trial  date  was 
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not  error  in  view  of  assertion  of  faded  memories 
of  eye  witnesses  and  anxiety  on  part  of  defen- 
dant, who  felt  that  police  had  a  vendetta 
against  him  and  moved  his  business  from  the 
area.  D.C.  Code  §  22-504;  U.S.  Const.  Amend. 
6.  United  States  v.  Ellis,  408  A.2d  971,  1979 
D.C.  App.  LEXIS  494  (1979). 

Validity. 

Stalking  statute  which  criminalized  certain 
conduct,  such  as  harassing,  that  could  in  cer- 
tain situations  include  speech  was  not  substan- 
tially overbroad  in  light  of  its  legitimate  pur- 
pose; harassing  did  not  rise  to  level  of 
criminality  until  it  was  undertaken  "willfully, 
maliciously,  and  repeatedly,"  harassing  had  to 
be  engaged  in  with  intent  to  cause  emotional 
distress  or  to  place  another  person  in  reason- 
able fear  of  death  or  bodily  injury,  and  statute 
stated  that  constitutionally  protected  activity 
was  not  included  within  meaning  of  statute. 
U.S.  Const.Amend.  1;  D.C.  Code  1981,  §  22- 
504.  United  States  v.  Smith,  685  A.2d  380,  1996 
D.C.  App.  LEXIS  233  (1996),  writ  of  certiorari 
denied  by  522  U.S.  856,  118  S.  Ct.  152,  139  L. 
Ed.  2d  98,  1997  U.S.  LEXIS  5273,  66  U.S.L.W. 
3258  (1997). 

Stalking  statute  was  not  overbroad  as  ap- 
plied to  defendant;  while  certain  of  defendant's 
actions  could  have  appeared  to  be  constitution- 
ally protected  when  viewed  separately,  when 
such  activities  were  repeated  and  combined 
with  criminal  intent  necessary  to  violate  stalk- 
ing statute,  they  were  no  longer  protected.  D.C. 
Code  1981,  §  22-504.  United  States  v.  Smith, 
685  A.2d  380,  1996  D.C.  App.  LEXIS  233 
(1996),  writ  of  certiorari  denied  by  522  U.S. 
856,  118  S.  Ct.  152,  139  L.  Ed.  2d  98,  1997  U.S. 
LEXIS  5273,  66  U.S.L.W.  3258  (1997). 

Felony-assault  statute,  which  requires  "sig- 
nificant bodily  injury,"  defined  as  an  "injury 
that  requires  hospitalization  or  immediate 
medical  attention,"  is  not  void  for  vagueness 
and  does  not  violate  due  process.  In  the  Matter 
of  R.P.,  136  WLR  549  (Super.  Ct.  2008). 

Verdict. 

A  defendant  charged  with  assault  may  be 
convicted  of  that  offense  even  though  the  evi- 
dence establishes  that  he  or  she  committed  an 
actual  battery.  Lee  v.  United  States,  831  A. 2d 
378,  2003  D.C.  App.  LEXIS  547  (2003). 

Jury  did  not  necessarily  find  that  defendant 
intended  to  frighten  victim,  which  was  element 
of  intent-to-frighten  assault,  by  finding  defen- 
dant guilty  of  possession  of  prohibited  weapon 
with  intent  to  use  it  unlawfully.  D.C.  Code 
1981,  §§  22-504,  22-3214(b).  McGee  v.  United 
States,  533  A.2d  1268,  1987  D.C.  App.  LEXIS 
494  (1987). 

Acquittal  of  codefendant  did  not  void  defen- 
dant's conviction  of  obstructing  justice  and  sim- 
ple assault.  D.C.  Code  §§  22-504,  22-703.  Hall 


V.  United  States,  343  A.2d  35,  1975  D.C.  App. 
LEXIS  428  (1975). 

Where  there  was  evidence  that  defendant  not 
only  struck  officer  with  nightstick  but  also  hit 
him  and  engaged  in  general  scuffling,  finding 
that  defendant  was  not  guilty  of  charge  involv- 
ing possession  of  nightstick  did  not  preclude 
conviction  on  charge  of  simple  assault.  D.C. 
Code  §§  22-504,  22-3214(b).  Matthews  v. 
United  States,  267  A.2d  826,  1970  D.C.  App. 
LEXIS  316  (App.  1970),  writ  of  certiorari  de- 
nied by  404  U.S.  884,  92  S.  Ct.  221,  30  L.  Ed.  2d 
166,  1971  U.S.  LEXIS  820  (1971). 

Weight  and  sufficiency  of  evidence. 

—  In  generaL 

Testimony  of  complaining  witness  in  prosecu- 
tion for  assault  was  sufficiently  corroborated. 
D.C.  Code  1951,  §  22-504.  Konvahnka  v.  U.S., 
287  F.2d  346,  1961  U.S.  App.  LEXIS  5475 
(C.A.D.C.  1961). 

Great  caution  should  be  applied  in  consider- 
ing testimony  of  arresting  officer  in  cases  where 
alleged  assault  is  nonviolent  sexual  touching 
which  by  its  nature  left  no  traces  and  to  which 
there  were  no  other  witnesses.  D.C.  Code  1951, 
§§  22-504,  22-1112,  22-2701.  Guarro  v.  U.S., 
237  F.2d  578,  1956  U.S.  App.  LEXIS  2939 
(C.A.D.C.  1956). 

Evidence  in  support  of  claimed  nonviolent 
sexual  touching  was  not  sufficient  to  support 
conviction  under  general  assault  statute.  D.C. 
Code  1951,  §  22-504.  Guarro  v.  U.S.,  237  F.2d 
578,  1956  U.S.  App.  LEXIS  2939  (C.A.D.C. 
1956). 

Trial  court's  disagreement  with  prosecutor's 
belief  that  it  lacked  sufficient  evidence  to  sup- 
port charge  for  simple  assault,  as  justification 
for  dismissing  case,  impermissibly  intruded  on 
prosecutor's  executive  authority  to  determine 
whether  to  prosecute  case  or  not.  Ferrell  v. 
United  States,  990  A.2d  1015,  2010  D.C.  App. 
LEXIS  137  (2010). 

Evidence  was  sufficient  to  support  conviction 
for  assault;  trial  court  credited  the  testimony  of 
victim,  which  was  corroborated  by  the  cut  on 
her  thumb  and  the  police  officer's  recovery  of 
the  knife  from  the  crime  scene,  and  trial  court 
also  discredited  defendant's  version  of  events, 
which  provided  the  only  support  for  her  claim  of 
self-defense.  Davis  v.  United  States,  984  A.2d 
1255,  2009  D.C.  App.  LEXIS  639  (2009). 

Conviction  for  simple  assault  was  supported 
by  evidence  that  defendant  entered  his  wife's 
car  unbidden  during  a  heated  conversation, 
that  wife  flipped  open  her  mobile  telephone  to 
make  a  call,  that  defendant  grabbed  and  broke 
phone's  fliptop  in  attempt  to  stop  her,  and  that 
circumstances  of  the  encounter  made  defen- 
dant's actions  seem  particularly  threatening. 
Watson  V.  United  States,  979  A.2d  1254,  2009 
D.C.  App.  LEXIS  452  (2009). 
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Evidence  was  sufficient  to  show  that  defen- 
dant came  into  contact  with  victim,  so  as  to 
support  a  conviction  for  assault;  victim  testified 
that  defendant  pushed  him,  and  a  detective 
testified  to  having  seen  defendant  push  victim. 
Dunn  V  United  States,  976  A.2d  217,  2009  D.C. 
App.  LEXIS  258  (2009). 

Evidence  was  sufficient  to  support  assault 
conviction;  evidence  showed  that  two  police 
officers  saw  the  bleeding  laceration  on  the  vic- 
tim's face  and  heard  him  accuse  defendant  of 
cutting  him,  officers  heard  defendant  make 
statements  which  appeared  to  be  an  attempt  to 
explain  her  reasons  for  injuring  victim,  and 
defendant  readily  admitted  that  she  cut  victim 
when  she  swung  her  arm  in  his  direction.  Long 
V  United  States,  940  A.2d  87,  2007  D.C.  App. 
LEXIS  667  (2007),  amended  by  2008  D.C.  App. 
LEXIS  88  (D.C.  Feb.  28,  2008). 

Evidence  was  sufficient  to  support  conviction 
for  assault;  defendant  admitted  that  he 
"smacked  the  stem  out  of  [the  victim's]  mouth," 
victim  identified  defendant  as  her  assailant, 
and  the  state  admitted  seven  photographs  that 
depicted  the  victim's  injuries.  Lewis  v.  United 
States,  938  A.2d  771,  2007  D.C.  App.  LEXIS 
702  (2007). 

Evidence  was  insufficient  to  disprove  defen- 
dant's parental  discipline  defense,  in  prosecu- 
tion for  simple  assault;  defendant  prohibited 
his  16-year-old  daughter  from  leaving  resi- 
dence, when  daughter  disobeyed  defendant,  he 
sought  to  enforce  his  command  that  she  not 
leave  by  restraining  her,  there  was  sparse  evi- 
dence as  to  how  and  when  daughter's  injuries 
were  sustained  during  course  of  the  extended 
altercation  with  defendant,  and,  while  govern- 
ment offered  some  evidence  to  rebut  the  de- 
fense, it  was  based  on  an  abbreviated  set  of 
facts  and  framed  within  erroneous  legal  argu- 
ment that  in  order  for  parental  discipline  to  be 
reasonable,  it  must  have  been  applied  only  in 
reaction  to  imminent  danger.  Powell  v.  United 
States,  916  A.2d  890,  2006  D.C.  App.  LEXIS 
643  (2006). 

Evidence  was  sufficient  to  support  convic- 
tions for  attempted  threats  to  do  bodily  harm 
and  intent-to-frighten  assault;  police  officer  tes- 
tified that  after  he  asked  defendant  to  move  his 
vehicle  from  an  area  in  front  of  the  night  club, 
defendant  exited  his  vehicle,  with  an  angry  look 
on  his  face,  reached  into  his  front  jacket  pocket 
and  used  cuss  words  to  state  a  threat.  Joiner- 
Die  V.  United  States,  899  A.2d  762,  2006  D.C. 
App.  LEXIS  218  (2006). 

Attempted-battery  assault  requires  proof  of 
an  attempt  to  cause  a  physical  injury,  which 
may  consist  of  any  act  tending  to  such  corporal 
injury,  accompanied  with  such  circumstances 
as  denote  at  the  time  an  intention,  coupled  with 
the  present  ability,  of  using  actual  violence 
against  the  person.  Williams  v.  United  States, 


887  A.2d  1000,  2005  D.C.  App.  LEXIS  644 
(2005). 

Evidence  was  sufficient  to  support  conviction 
for  simple  assault;  victim  testified  that  after 
altercation  between  her  and  defendant  had 
ended,  defendant  ran  up  to  her  and  hit  her  in 
head  with  flip-flop  sandal,  and  victim's  brother 
testified  that  bystander  was  restraining  victim 
in  attempt  to  end  fight  when  defendant  hit 
victim  with  flip-flop.  Stroman  v.  United  States, 
878  A.2d  1241,  2005  D.C.  App.  LEXIS  376 
(2005). 

Evidence  supported  conviction  for  assault; 
victim  testified  that  defendant  reached  over  the 
police  officers  and  punched  him  in  his  shoulder 
area  with  fist.  Gatlin  v.  United  States,  833  A. 2d 
995,  2003  D.C.  App.  LEXIS  620  (2003). 

Evidence  supported  conclusions  that  force 
used  by  parent  in  striking  sixteen-year-old 
daughter  with  a  wooden  dowel  exceeded  limits 
of  reasonableness  as  discipline  for  not  attend- 
ing child's  day-care  luncheon  and  that  privilege 
of  parental  discipline  was  not  satisfied  as  de- 
fense to  simple  assault  or  attempted  cruelty  to 
children;  although  the  child  had  a  history  of 
poor  behavior,  the  beating  warranted  trip  to 
emergency  room,  and  judge  as  fact-finder  heard 
physician's  testimony  and  viewed  photographs 
of  the  injuries.  Lee  v.  United  States,  831  A.2d 
378,  2003  D.C.  App.  LEXIS  547  (2003). 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  for  simple  assault;  police  offi- 
cer who  responded  to  the  scene  testified  that 
defendant  matched  the  description  given  to 
police  dispatcher,  that  defendant  stated  that  he 
headbutted  victim,  and  that  victim  had  injuries 
to  her  lower  lip,  was  crying,  and  had  a  shaky 
voice.  Jones  v.  United  States,  829  A.2d  464, 
2003  D.C.  App.  LEXIS  472  (2003). 

Sufficient  evidence  supported  defendant's  as- 
sault convictions;  six  year  old  victim  testified 
that  defendant  held  his  hands  behind  his  back 
and  told  his  classmates  to  hit  him,  two  students 
and  a  teacher's  aide  corroborated  his  story,  and 
school  principal  testified  that  defendant  admit- 
ted the  incident  to  him.  York  v.  United  States, 
803  A.2d  1009,  2002  D.C.  App.  LEXIS  392 
(2002). 

That  the  jury  might  have  thought  the  evi- 
dence insufficient  to  convict  on  the  felony 
charge  of  second  degree  cruelty  to  a  child, 
which  requires  "a  grave  risk  of  bodily  injury  to 
a  child,"  did  not  make  its  verdict  acquitting 
defendant  inconsistent  with  the  finding  of  mis- 
demeanor assault  by  the  trial  judge,  which  was 
supported  by  sufficient  evidence.  York  v.  United 
States,  803  A.2d  1009,  2002  D.C.  App.  LEXIS 
392  (2002). 

Conviction  for  simple  assault  was  sufficiently 
supported  by  evidence  that  defendant  touched 
victims'  breasts,  buttocks,  and  vaginal  areas 
with  spray  can.  Mungo  v.  United  States,  772 
A.2d  240,  2001  D.C.  App.  LEXIS  103  (2001). 
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Evidence  was  sufficient  to  prove  beyond  rea- 
sonable doubt  that  assault  defendant  was  not 
acting  in  self-defense  when  he  sprayed  criminal 
complainant  with  pepper  spray,  as  evidence 
showed  that  defendant  provoked  incident,  and 
trial  court  did  not  credit  defendant's  testimony 
that  complainant  threatened  to  beat  him.  D.C. 
Code  1981,  §  22-504.  Snell  v.  United  States, 
754  A.2d  289,  2000  D.C.  App.  LEXIS  111  (2000). 

Defendant's  conviction  for  simple  assault  was 
supported  by  evidence  that  defendant  struck 
police  officer  with  his  left  elbow  when  officer 
was  attempting  to  place  defendant's  hand  in 
handcuff  and  that  defendant  was  hostile  to 
officer  after  defendant  struck  officer.  D.C.  Code 
1981,  §  22-504.  Macklin  v.  United  States,  733 
A.2d  962,  1999  D.C.  App.  LEXIS  149  (1999). 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  for  assaulting  officer  of  Met- 
ropolitan Transit  Authority  (MTA),  and,  thus, 
there  was  no  bar  to  new  trial  following  deter- 
mination that  trial  court  erred  in  denying  de- 
fendant's request  for  self-defense  instruction, 
where  police  officer  testified  that  fight  began 
when  defendant  started  swinging  bottle  at  him 
after  officer  justifiably  pulled  defendant  off  bus, 
even  though  defendant  testified  that,  without 
any  provocation  whatsoever,  officer  tackled  him 
from  behind  and  wrestled  him  down,  and  that 
defendant  struggled  with  officer  only  after  offi- 
cer had  him  on  ground  with  officer's  knee 
between  defendant's  shoulder  blades.  D.C. 
Code  1981,  §  22-504.  Wilson  v.  United  States, 
673  A.2d  670,  1996  D.C.  App.  LEXIS  58  (1996). 

Evidence  in  assault  prosecution  was  suffi- 
cient to  establish  that  defendant  committed  an 
act  which  constituted  assault  and  had  neces- 
sary criminal  intent;  evidence  indicated  that 
the  defendant  initiated  conversation  with  com- 
plainant and  instructed  him  to  "get  out  of  here" 
while  approaching  complainant  with  a  knife. 
D.C.  Code  1981,  §  22-504.  Mihas  v  United 
States,  618  A.2d  197,  1992  D.C.  App.  LEXIS 
341  (1992). 

Evidence  was  sufficient  to  sustain  conviction 
for  simple  assault;  all  witnesses  identified  mo- 
torcycle used  by  defendant  from  photographs, 
two  complainants  knew  license  plate  which 
traced  it  to  defendant;  one  witness  positively 
identified  defendant  as  person  who  committed 
offense  against  her,  and  other  complaining  wit- 
nesses gave  descriptions  of  their  assailant  con- 
sistent with  defendant's  appearance.  D.C.  Code 
1981,  §  22-504.  Cantizano  v.  United  States, 
614  A.2d  870,  1992  D.C.  App.  LEXIS  266 
(1992). 

Evidence  that  defendant,  a  police  officer, 
struck  handcuffed  burglary  suspect  during 
course  of  escorting  detainee  to  and  placing  him 
in  police  transport  vehicle  was  sufficient  to 
sustain  conviction  of  simple  assault.  D.C.  Code 
1981,  §  22-504.  Annetti  v.  United  States,  600 
A.2d  387,  1991  D.C.  App.  LEXIS  337  (1991). 


Assault  conviction  was  sufficiently  supported 
by  evidence  that  arrestee  spat  in  officer's  face. 
D.C.  Code  1981,  §  22-504.  Ray  v  United 
States,  575  A.2d  1196,  1990  D.C.  App.  LEXIS 
134  (1990). 

Evidence  was  insufficient  to  sustain  defen- 
dant's conviction  of  assault,  where  jury  was 
instructed  only  on  theory  of  attempted-battery 
assault,  and  Government  presented  no  evi- 
dence that  defendant  displayed  handgun  in 
attempt  to  harm  anyone  or  that  he  either  fired 
handgun  or  attempted  to  fire  it.  D.C.  Code 
1981,  §  22-504.  McGee  v  United  States,  533 
A.2d  1268,  1987  D.C.  App.  LEXIS  494  (1987). 

While  Government's  case  was  not  strong, 
evidence  presented  against  defendant  met 
threshold  requirement  for  withstanding  a  mo- 
tion for  judgment  of  acquittal  on  assault 
charge.  D.C.  Code  1981,  §  22-504.  Musgrove  v. 
United  States,  441  A.2d  980,  1982  D.C.  App. 
LEXIS  281  (1982). 

Corroboration  was  not  required  to  sustain 
conviction  of  male  for  simple  assault  upon  12- 
year-old  girl,  although  element  of  force  and 
violence  necessary  to  conviction  was  supplied 
by  sexual  nature  of  the  act.  D.C.  Code  §  22-504. 
In  re  G.,  396  A.2d  981,  1979  D.C.  App.  LEXIS 
285  (1979). 

Evidence,  including  police  officer's  testimony 
that  two  accused,  who  were  off  duty  police 
officers,  approached  while  such  officer  held  vic- 
tim on  ground  and  that  officer  could  "feel 
punches  being  thrown"  and  another  officer's 
testimony  that  victim  was  beaten  when  third 
accused,  who  was  also  off  duty  police  officer, 
gave  assurances  that  there  was  no  need  for  the 
other  officer's  services  was  sufficient  to  sustain 
first  accused's  conviction  of  two  counts  of  simple 
assault,  second  accused's  conviction  of  one 
count  of  simple  assault  and  third  accused's 
conviction  of  aiding  and  abetting  commission  of 
simple  assault  and  obstruction  of  justice.  D.C. 
Code  §§  4-176,  22-504,  22-703.  Womack  v. 
United  States,  350  A.2d  381,  1976  D.C.  App. 
LEXIS  453  (1976). 

Evidence  did  not  sustain  holding  that  juve- 
nile, who  told  13-year-old  complainant  that 
juvenile  and  another  would  kill  him  or  get 
someone  else  to  "jump  him"  if  he  did  not  go 
through  broken  window  and  remove  certain 
items  from  ground-floor  apartment  and  who 
later  received  money  which  the  complainant 
obtained  after  being  made  to  sell  the  items, 
threatened  complainant  in  a  menacing  manner 
within  meaning  of  statute  proscribing  assault 
or  threatened  assault  in  a  menacing  manner. 
D.C.  Code  §  22-504.  In  re  D.  W.  J.,  293  A.2d 
268,  1972  D.C.  App.  LEXIS  213  (1972). 

Evidence,  including  eyewitness  testimony  by 
two  police  officers  that  defendant  bumped  into 
complaining  witness  and  stealthily  removed 
wallet  from  her  handbag,  that  he  quickly 
passed  wallet  to  an  accomplice,  who  hurried 
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from  scene,  and  that  victim  of  crime  reacted  in 
an  emotional  manner  on  discovering  her  loss, 
was  sufficient  to  support  convictions  of  petit 
larceny  and  of  assault.  D.C.  Code  §§  22-504, 
22-2202.  Riley  v.  United  States,  291  A.2d  190, 
1972  D.C.  App.  LEXIS  396  (1972). 

Evidence  supported  conviction  of  assault, 
public  intoxication  and  disorderly  conduct  in 
violation  of  District  of  Columbia  Code.  D.C. 
Code  §§  22-504,  22-1107,  25-128.  Dempsey  v. 
United  States,  251  A.2d  650,  1969  D.C.  App. 
LEXIS  230  (App.  1969). 

Evidence  that  heavy  bag  of  coins  was  taken 
from  victim's  hand  supported  a  finding  of  an 
interference  with  person  of  another  sufficient  to 
constitute  an  assault.  D.C.  Code  §  22-504.  Ma- 
honey  V.  United  States,  243  A.2d  684, 1968  D.C. 
App.  LEXIS  173  (App.  1968). 

Evidence  sustained  defendant's  conviction 
for  disorderly  conduct  and  simple  assault.  D.C. 
Code  1961,  §§  22-504,  22-1107.  Duncan  v. 
United  States,  219  A.2d  110,  1966  D.C.  App. 
LEXIS  166  (App.  1966),  remanded  by  379  F.2d 
148,  126  U.S.  App.  D.C.  371,  1967  U.S.  App. 
LEXIS  6334  (1967). 

Evidence  supported  conviction  of  appealing 
defendants  of  assault  and  of  attempted  petit 
larceny,  since  court  could  conclude  that  defen- 
dants were  associated  with  principal  offender 
in  the  venture  and  made  a  conscious  effort  to 
help  it  succeed.  D.C.  Code  1961,  §§  ll-776(b), 
22-105,  22-504,  22-2202.  WilHams  v.  United 
States,  190  A.2d  269,  1963  D.C.  App.  LEXIS 
222  (App.  1963). 

Evidence  sustained  conviction  for  assault. 
D.C.  Code  1961,  §  22-504.  WilHams  v.  United 
States,  190  A.2d  269,  1963  D.C.  App.  LEXIS 
222  (App.  1963). 

Evidence  supported  conviction  of  defendant, 
who  at  no  time  struck  or  pushed  assault  victim 
during  altercation  between  victim,  defendant 
and  two  others,  and  who  could  not  be  said  by 
victim  to  have  joined  the  other  two  in  searching 
victim's  pockets,  for  assault  either  on  theory 
that  concert  of  action  by  defendant  and  the 
other  two  threatened  or  menaced  the  victim  or 
that  defendant  aided  and  abetted  the  other  two. 
D.C.  Code  1951,  §§  22-105,  22-504.  Rogers  v. 
U.S.,  174  A.2d  356,  1961  D.C.  App.  LEXIS  324 
(Cr.App.  1961). 

In  prosecution  for  assault  of  a  homosexual 
nature  upon  a  child,  child's  accusation  against 
defendant  must  be  treated  with  great  caution 
and  government's  proof  must  be  of  the  most 
convincing  kind.  D.C.  Code  1951,  §  22-504. 
Konvalinka  v.  U.S.,  162  A.2d  778,  1960  D.C. 
App.  LEXIS  230  (Cr.App.  1960). 

Evidence  sustained  conviction  for  assault. 
D.C.  Code  1951,  §  22-504.  Hensley  v.  U.S.,  155 
A.2d  77,  1959  D.C.  App.  LEXIS  314  (Cr.App. 
1959). 

Evidence  did  not  sustain  conviction  for  inde- 
cent assault  upon  a  police  officer.  D.C.  Code 


1951,  §  22-504.  Thomas  v.  U.S.,  129  A.2d  852, 
1957  D.C.  App.  LEXIS  338  (Cr.App.  1957). 

Evidence  sustained  conviction  for  assault. 
D.C.  Code  1951,  22-504.  Goodman  v.  U.S.,  118 
A.2d  517,  1955  D.C.  App.  LEXIS  269  (Cr.App. 
1955). 

Assault  conviction,  predicated  upon  homo- 
sexual overture,  was  sustained.  D.C.  Code 
1951,  §  22-504.  Henderson  v.  U.S.,  117  A.2d 
456,  1955  D.C.  App.  LEXIS  218  (Cr.App.  1955). 

Evidence  was  sufficient  to  sustain  conviction 
for  assault.  D.C.  Code  1951,  §  22-504.  Ingram 
V.  U.S.,  110  A.2d  693,  1955  D.C.  App.  LEXIS 
158  (Cr.App.  1955). 

Testimony  of  complaining  witness  in  prosecu- 
tion for  assault  need  not  be  corroborated.  D.C. 
Code  1951,  §  22-504.  Ingram  v.  U.S.,  110  A.2d 
693,  1955  D.C.  App.  LEXIS  158  (Cr.App.  1955). 

Evidence  showed  that  victim  suffered  inju- 
ries that  required  "hospitalization  or  immedi- 
ate medical  attention"  within  the  meaning  of 
the  felony-assault  statute's  definition  of  "signif- 
icant bodily  injury";  juvenile  used  his  closed 
fists  to  repeatedly  punch  victim  in  his  face, 
victim  suffered  a  fractured  nose,  contusions 
and  abrasions  to  his  face,  a  painful  shoulder 
injury,  and  a  deep  cut  or  gash  to  his  nose,  victim 
bled  profusely  from  his  nose  and  had  trouble 
breathing,  paramedics  examined  victim  and 
decided  to  take  him  to  a  hospital  for  immediate 
medical  attention,  and  victim  was  diagnosed 
and  treated  at  the  hospital.  In  the  Matter  of 
R.P.,  136  WLR  549  (Super.  Ct.  2008). 

—  Obstructing  justice,  weight  and  suffi- 

ciency of  evidence. 

Evidence  in  prosecution  for  obstructing  jus- 
tice and  simple  assault  was  sufficient  to  sup- 
port a  finding  that  alleged  assault  was  intended 
to  prevent  further  cooperation  of  the  complain- 
ing witness  in  a  criminal  case.  D.C.  Code§§  22- 
504,  22-703.  Hall  v.  United  States,  343  A.2d  35, 
1975  D.C.  App.  LEXIS  428  (1975). 

—  Sentence  and  punishment,  weight  and 

sufficiency  of  evidence. 

The  rule  of  lenity  did  not  require  the  imposi- 
tion of  concurrent  sentences  for  defendant's 
convictions  for  simple  assault  and  attempted 
second-degree  child  cruelty;  offenses  were  dis- 
tinct and  did  not  merge  for  sentencing  purpose, 
and  statute  provided  for  consecutive  sentences 
for  two  or  more  offense  that  arose  out  of  a  single 
criminal  act.  Bradley  v.  United  States,  856  A.2d 
1157,  2004  D.C.  App.  LEXIS  434  (2004),  writ  of 
certiorari  denied  by  545  U.S.  1121,  125  S.  Ct. 
2923, 162  L.  Ed.  2d  307,  2005  U.S.  LEXIS  4785, 
73  U.S.L.W.  3719  (2005). 

—  Weapons,  weight  and  sufficiency  of  evi- 

dence. 

Any  noncompliance  with  procedural  rules  in 
connection  with  delayed  production  of  an  alleg- 
edly exculpatory  recording  of  a  911  call  made 
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from  the  scene  was  harmless  in  juvenile  pro- 
ceeding on  charge  of  felony  assault;  trial  court 
as  the  finder  of  fact  made  it  clear  that  the 
failure  to  mention  guns  during  the  call  would 
not  be  dispositive  and  was  not  that  important 
or  prejudicial,  and  the  denial  of  the  need  for  an 
ambulance  did  not  control  the  existence  of  a 
"significant  bodily  injury."  In  re  R.S.,  6  A.3d 
854,  2010  D.C.  App.  LEXIS  605  (2010). 

Evidence  was  sufficient  to  support  conviction 
for  aggravated  assault  while  armed  (AAWA); 
victim  testified  that  defendant  stabbed  him 
with  a  knife  in  his  abdomen  and  chest,  and, 
according  to  physician  who  treated  victim,  in- 
juries caused  by  stabbing  were  life  threatening. 
Tolbert  v.  United  States,  905  A.2d  186,  2006 
D.C.  App.  LEXIS  435  (2006). 

Defendant's  mere  display  of  knife  in  order  to 
allegedly  deter  onrushing  attacker  did  not  con- 
stitute excessive  use  of  deadly  force  as  matter 
of  law,  for  purposes  of  defendant's  claim  that  he 
acted  in  self-defense,  in  trial  for  simple  assault 
and  attempted  possession  of  prohibited 
weapon.  Douglas  v.  United  States,  859  A.2d 
641,  2004  D.C.  App.  LEXIS  460  (2004). 

Defendant's  conviction  for  assault  with  a 
deadly  weapon  was  required  to  be  reduced  to 
simple  assault,  where  there  was  no  evidence 
that  defendant  struck  victim  with  any  sort  of 
weapon  and  witness  did  not  see  what  object,  if 
any,  defendant  might  have  used  to  strike  vic- 
tim. Bailey  v.  United  States,  831  A.2d  973,  2003 
D.C.  App.  LEXIS  554  (2003),  writ  of  certiorari 
denied  by  540  U.S.  1167,  124  S.  Ct.  1183,  157  L. 
Ed.  2d  1215,  2004  U.S.  LEXIS  925,  72  U.S.L.W. 
3487  (2004). 

Evidence  was  sufficient  to  sustain  conviction 
for  carrying  a  pistol  without  a  license  arising 
from  incident  in  which  defendant,  a  security 
guard  who  did  not  have  license  to  carry  pistol, 
deviated  from  traveling  to  work  to  threaten 
complaining  witness  with  gun.  D.C.  Code  1981, 


§§  22-504,  22-3204.  Shivers  v.  United  States, 
533  A.2d  258,  1987  D.C.  App.  LEXIS  484 
(1987). 

There  was  sufficient  evidence  before  the  jury 
to  prove  beyond  a  reasonable  doubt  the  ele- 
ments of  simple  assault,  where  defendant  stood 
30  or  40  yards  away  from  police  officer  and 
pointed  a  gun  at  him,  which  was  later  found  to 
contain  live  ammunition.  D.C.  Code  1981,  §  22- 
504.  Robinson  v.  United  States,  506  A.2d  572, 
1986  D.C.  App.  LEXIS  507  (1986). 

For  government  to  prove  assault  with  dan- 
gerous weapon,  it  must  prove  elements  of  sim- 
ple assault  plus  crucial  fourth  element,  that 
defendant  committed  an  assault  with  a  danger- 
ous weapon  and  to  sustain  conviction,  govern- 
ment must  prove  each  of  these  elements  beyond 
a  reasonable  doubt.  D.C.  Code  1973,  §§  22-502, 
22-504.  Williamson  v.  United  States,  445  A.2d 
975,  1982  D.C.  App.  LEXIS  354  (1982). 

In  prosecution  for  assault  with  a  dangerous 
weapon,  government  does  not  have  to  prove  an 
attempted  battery  in  every  case  where  an  as- 
sault is  not  committed  with  weapon  that  is 
dangerous  "per  se";  thus,  appropriate  inquiry 
for  jury  is,  as  it  has  been  in  the  past:  did 
defendant  commit  assault,  that  is,  was  his 
threatening  act  coupled  with  an  apparent  abil- 
ity to  injure  the  victim,  and  did  he  commit  that 
assault  with  a  dangerous  weapon.  D.C.  Code 
1973,  §§  22-502,  22-504.  Williamson  v.  United 
States,  445  A.2d  975,  1982  D.C.  App.  LEXIS 
354  (1982). 

In  prosecution  for  aggravated  assault,  fact 
that  Government  did  not  introduce  extra  testi- 
mony concerning  seriousness  of  the  injuries 
that  weapon,  i.e.,  umbrella  with  pipe  attached, 
could  inflict  would  not  preclude  jury  from  rea- 
sonably concluding  that  weapon  which  was 
exhibited  in  court  was  "dangerous."  D.C.  Code 
1973,  §§  22-502,  22-504.  WilHamson  v.  United 
States,  445  A.2d  975,  1982  D.C.  App.  LEXIS 
354  (1982). 


§  22-404.01.  Aggravated  assault. 

(a)  A  person  commits  the  offense  of  aggravated  assault  if: 

(1)  By  any  means,  that  person  knowingly  or  purposely  causes  serious 
bodily  injury  to  another  person;  or 

(2)  Under  circumstances  manifesting  extreme  indifference  to  human  life, 
that  person  intentionally  or  knowingly  engages  in  conduct  which  creates  a 
grave  risk  of  serious  bodily  injury  to  another  person,  and  thereby  causes 
serious  bodily  injury. 

(b)  Any  person  convicted  of  aggravated  assault  shall  be  fined  not  more  than 
$10,000  or  be  imprisoned  for  not  more  than  10  years,  or  both. 

(c)  Any  person  convicted  of  attempted  aggravated  assault  shall  be  fined  not 
more  than  $5,000  or  be  imprisoned  for  not  more  than  5  years,  or  both. 
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(Mar.  3,  1901,  31  Stat.  1322,  ch.  854,  §  806a,  as  added  Aug.  20,  1994,  D.C.  Law 
10-151,  §  202,  41  DCR  2608.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
504.1. 

Emergency  legislation.  —  For  temporary 
addition  of  section,  see  §  202  of  the  Omnibus 
Criminal  Justice  Reform  Emergency  Amend- 
ment Act  of  1994  (D.C.  Act  10-255,  June  22, 
1994,  41  DCR  4286). 

Legislative  history  of  Law  10-151.  —  Law 
10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 


Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
tively. Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C, 
Law  10-151  became  effective  on  August  20, 
1994. 
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Admissibility  of  evidence. 
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Double  jeopardy. 
Extreme  physical  pain. 
Instructions. 
Jury  trial  rights. 
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Protracted  and  obvious  disfigurement. 
Remand. 
Review. 

Sentence  and  punishment. 

Serious  bodily  injury. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Defendant's  failure  to  object  to  trial  court's 
failure  to  strike,  sua  sponte,  government's  al- 
legedly self-vouching  statements  during  its 
cross-examination  of  defendant's  wife  about 
whether  law  enforcement,  during  its  investiga- 
tion, had  asked  her  whether  she  had  any  infor- 
mation that  would  help  defendant  rendered  the 
issue  subject  to  review  for  plain  error  on  ap- 
peal, in  prosecution  for  assault  with  intent  to 
kill  while  armed,  aggravated  assault  while 
armed,  possession  of  a  firearm  during  a  crime  of 
violence,  carrying  a  pistol  without  a  license, 
and  malicious  destruction  of  property.  Shelton 
v.  United  States,  26  A.3d  216,  2009  D.C.  App. 
LEXIS  752  (2011). 

Error,  under  the  Confrontation  Clause,  in 
admitting  victim's  hearsay  testimonial  state- 
ments to  police  officers  at  fire  station  and 
hospital  after  the  stabbing  was  not  harmless 
beyond  a  reasonable  doubt,  in  prosecution  for 
assault,  though  it  was  undisputed  that  defen- 
dant had  stabbed  the  victim;  defendant  claimed 
that  he  stabbed  the  victim  in  self-defense  after 
grabbing  knife  from  victim,  but  victim's  hear- 


say statements  to  police  indicated  that  the 
stabbing  was  without  provocation  and  a  wit- 
ness testified  that  it  was  defendant,  not  victim, 
who  was  armed  with  a  knife,  and  two  notes 
from  jury  asked  whether  ownership  of  knife 
was  relevant  to  assault  charges,  suggesting 
that  at  least  one  juror  might  have  thought 
defendant  was  not  armed.  Zanders  v.  United 
States,  999  A.2d  149,  2010  D.C.  App.  LEXIS 
408  (2010). 

Trial  judge's  error  during  bench  trial  in  ex- 
cluding proposed  testimony  of  defense  witness, 
due  to  judge's  anticipatory  assessment  that 
witness  was  not  credible,  was  not  harmless 
beyond  a  reasonable  doubt  in  delinquency  pro- 
ceeding; it  was  understandable  that  minor  wit- 
ness would  lie  to  judge  when  challenged  about 
what  she  herself  had  said  outside  courtroom, 
but  it  did  not  necessarily  follow  that  witness 
would  lie  under  oath  when  giving  testimony  as 
a  fact  witness  about  actions  of  others,  witness's 
proposed  testimony  did  not  reflect  evidentiary 
decision  on  merely  collateral  matter  or  issue  on 
which  there  already  had  been  ample  cross- 
examination,  and  judge  already  knew  that  wit- 
ness's proposed  testimony  would  be  exculpa- 
tory, giving  juvenile's  counsel  little  incentive  to 
make  proffer  of  witness's  testimony.  In  re  D.E., 
991  A.2d  1205,  2010  D.C.  App.  LEXIS  148 
(2010). 

Corroborating  circumstances  did  not  clearly 
indicate  the  trustworthiness  of  an  alleged 
statement  of  a  third  party  that  he  shot  victim, 
and  thus  the  statement  was  not  admissible  as  a 
declaration  against  penal  interest;  third  party 
made  the  statement  eight  months  after  the 
shooting  and  to  defendant's  counsel,  who  was 
not  a  close  friend  or  relative,  third  party  had  a 
motive  to  provide  a  false  confession  given  his 
friendship  with  defendant  and  his  belief  that 
defendant's  counsel  would  not  tell  anyone 
about  his  confession,  and,  inter  alia,  third  party 
gave  varying  accounts  of  the  shooting.  Ingram 
V.  United  States,  976  A.2d  180.  2009  D.C.  App. 
LEXIS  263  (2009). 
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Other  crimes  evidence  about  the  bags  jof 
suspected  marijuana  which  the  pohce  recov- 
ered from  defendant's  person  and  from  his  car's 
console,  next  to  the  gun,  more  than  six  weeks 
after  the  shooting  of  victim  was  admissible  in 
prosecution  of  defendant  for  aggravated  assault 
while  armed  (AAWA)  and  related  firearms  of- 
fenses; bags  directly  connected  defendant  to  the 
gun  that  was  found  in  the  console  of  the  car  he 
was  driving  at  the  time  of  his  arrest,  and  that 
gun  was  later  linked  to  the  shooting  of  victim 
through  ballistics  evidence  which  confirmed 
that  the  bullet  taken  from  victim's  foot  was 
fired  from  the  gun  found  in  the  console  of  the 
car,  and  the  degree  of  prejudice  that  defendant 
might  face  if  jury  concluded  that  he  also  pos- 
sessed drugs  was  minimal.  Scott  v.  United 
States,  954  A.2d  1037,  2008  D.C.  App.  LEXIS 
377  (2008). 

Trial  judge's  error  in  barring  the  shooter- 
identification  portion  of  putative  eyewitness's 
excited  utterance,  on  grounds  that  the  eyewit- 
ness was  not  available  for  cross-examination, 
was  not  harmless,  during  prosecution  for  ag- 
gravated assault  while  armed;  eyewitness's 
hearsay  statement  identified  someone  else  as 
the  shooter,  the  government's  case  against  de- 
fendant was  less  than  overwhelming,  and,  be- 
fore it  finally  found  defendant  guilty,  the  jury 
deliberated  for  four  days  and  sent  three  notes, 
one  after  receiving  an  anti-deadlock  instruc- 
tion, stating  that  it  was  unable  to  reach  a 
unanimous  verdict.  Simmons  v.  United  States, 
945  A.2d  1183,  2008  D.C.  App.  LEXIS  122 
(2008). 

Although  trial  judge  did  not  abuse  his  discre- 
tion in  finding  that  putative  eyewitness's  hear- 
say statements  were  admissible  as  an  excited 
utterance,  during  prosecution  for  aggravated 
assault  while  armed,  judge  erred  as  a  matter  of 
law  in  barring  the  shooter-identification  por- 
tion of  that  excited  utterance  because  the  de- 
clarant was  not  available  for  cross-examina- 
tion; judge's  hypothesized  possibilities,  that  the 
putative  eyewitness  might  have  been  intoxi- 
cated or  otherwise  impaired,  or  biased  in  defen- 
dant's favor,  would  not  justify  excluding  the 
man's  excited  utterance,  even  if  they  were  true. 
Simmons  v.  United  States,  945  A.2d  1183,  2008 
D.C.  App.  LEXIS  122  (2008). 

Trial  judge  did  not  abuse  his  discretion  in 
finding  that  putative  eyewitness's  hearsay 
statements  were  admissible  as  an  excited  ut- 
terance, during  prosecution  for  aggravated  as- 
sault while  armed;  witness  described  the  el- 
derly eyewitness  as  being  in  a  state  of 
considerable  distress,  pacing  back  and  forth, 
mumbling  to  himself,  and  looking  and  acting  so 
patently  "scared  and  upset"  that  she  was  moved 
to  ask  this  total  stranger  whether  he  was 
"okay,"  the  shooting  of  victim  in  the  head  cer- 
tainly was  a  serious  enough  occurrence  to  ex- 
cite and  shock  an  elderly  bystander,  witness 


came  upon  the  elderly  eyewitness  at  the  scene 
of  the  shooting  only  minutes  after  it  happened, 
and  the  totality  of  the  circumstances  reason- 
ably suggested  that  the  elderly  declarant's  re- 
marks were  a  spontaneous  reaction  to  the  ex- 
citing event,  rather  than  the  result  of  reflective 
thought.  Simmons  v.  United  States,  945  A. 2d 
1183,  2008  D.C.  App.  LEXIS  122  (2008). 

Message  complainant  left  on  defendant's  an- 
swering machine  in  which  she  complained 
about  having  to  pay  for  damage  she  caused  to 
defendant's  car  when  she  threw  brick  at  it  was 
not  relevant,  in  trial  for  aggravated  assault,  to 
show  that  defendant  did  not  work  and  was 
"sponging  off'  complainant.  Earl  v.  United 
States,  932  A.2d  1122,  2007  D.C.  App.  LEXIS 
844  (2007). 

Exclusion  of  complainant's  message  left  on 
defendant's  answering  machine  in  which  she 
commented  about  defendant's  sexual  relation- 
ships with  other  women  and  said  that  he 
"think[s]  with  [his]  head  in  [his]  pants,"  was  not 
abuse  of  discretion,  in  trial  for  aggravated  as- 
sault; even  assuming  message  was  relevant  to 
impeach  victim's  testimony  that  she  was  not 
jealous,  and  had  motive  to  fabricate  charges, 
message  was  cumulative  of  other  message  that 
trial  court  determined  was  admissible  to  im- 
peach same  testimony  and  evidence  that  she 
had  thrown  brick  through  his  car  window  when 
he  refused  to  hang  up  while  talking  to  another 
girlfriend.  Earl  v.  United  States,  932  A.2d  1122, 
2007  D.C.  App.  LEXIS  844  (2007). 

Trial  court  had  discretion  to  allow  defendant 
to  introduce  otherwise  inadmissible  exculpa- 
tory hearsay  in  order  to  remedy  a  perceived 
Brady  violation  that  impeded  defendant  from 
presenting  the  declarant's  exculpatory  testi- 
mony at  trial,  in  prosecution  for  aggravated 
assault  while  armed  (AAWA)  and  other  of- 
fenses. Odom  V.  United  States,  930  A.2d  157, 
2007  D.C.  App.  LEXIS  396  (2007). 

Evidence  of  uncharged  prior  threats  and  as- 
saultive conduct  that  victim  testified  defendant 
had  committed  against  her  was  admissible  un- 
der motive  exceptions  to  general  rule  preclud- 
ing admission  of  evidence  of  uncharged  crimes 
against  accused,  in  prosecution  for  attempted 
aggravated  assault  while  armed  (attempted 
AAWA)  and  assault  with  a  dangerous  weapon 
(ADW);  defendant's  threats  and  assaultive  con- 
duct toward  victim  during  month  preceding 
offenses  charged,  in  an  unsuccessful  attempt  to 
coerce  her  into  continuing  their  relationship, 
was  indicative  of  defendant's  motive  to  engage 
in  assaultive  conduct  against  victim  that 
formed  basis  for  charges.  Frye  v.  United  States, 
926  A.2d  1085,  2005  D.C.  App.  LEXIS  532 
(2005). 

Probative  value  of  evidence  of  uncharged 
prior  threats  and  assaultive  conduct  that  vic- 
tim testified  defendant  had  committed  against 
her  outweighed  its  prejudicial  effect,  in  prose- 
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cution  for  attempted  aggravated  assault  while 
armed  (attempted  AAWA)  and  assault  with  a 
dangerous  weapon  (ADW).  Frye  v.  United 
States,  926  A.2d  1085,  2005  D.C.  App.  LEXIS 
532  (2005). 

Evidence  of  uncharged  prior  threats  and  as- 
saultive conduct  that  victim  testified  defendant 
had  committed  against  her  was  admissible  un- 
der motive  exceptions  to  general  rule  preclud- 
ing admission  of  evidence  of  uncharged  crimes 
against  accused,  in  prosecution  for  attempted 
aggravated  assault  while  armed  (attempted 
AAWA)  and  assault  with  a  dangerous  weapon 
(ADW);  defendant's  threats  and  assaultive  con- 
duct toward  victim  during  month  preceding 
offenses  charged,  in  an  unsuccessful  attempt  to 
coerce  her  into  continuing  their  relationship, 
was  indicative  of  defendant's  motive  to  engage 
in  assaultive  conduct  against  victim  that 
formed  basis  for  charges.  Frye  v.  United  States, 
926  A.2d  1085,  2005  D.C.  App.  LEXIS  532 
(2005). 

Evidence  of  complainant's  past  acts  of  vio- 
lence to  show  the  reasonableness  of  the  defen- 
dant's fear  of  the  complainant,  in  addition  to 
reputation  evidence  for  that  purpose,  were  ad- 
missible in  prosecution  for  aggravated  assault 
while  armed.  Hart  v.  United  States,  863  A.2d 
866,  2004  D.C.  App.  LEXIS  686  (2004). 

Evidence  of  victim's  reputation  for  violence  to 
prove  she  was  the  first  aggressor  was  inadmis- 
sible in  prosecution  for  aggravated  assault 
while  armed.  Hart  v  United  States,  863  A.2d 
866,  2004  D.C.  App.  LEXIS  686  (2004). 

Except  in  homicide  cases  (where  the  person 
alleged  to  have  been  the  aggressor  is  unavail- 
able for  questioning),  neither  evidence  of  the 
victim's  prior  violent  acts  nor  evidence  of  repu- 
tation for  violence  can  be  admitted  for  the 
purpose  of  proving  that  the  victim  was  the  first 
aggressor.  Hart  v  United  States,  863  A.2d  866, 
2004  D.C.  App.  LEXIS  686  (2004). 

Evidence  of  the  defendant's  knowledge  of  the 
victim's  reputation  for  violence  is  admissible  to 
support  a  self-defense  claim,  because  it  tends  to 
support  the  contention  that  the  accused  acted 
from  an  honest  and  reasonable  apprehension  of 
imminent  bodily  harm  because  of  the  informa- 
tion imparted  to  him  about  the  complainant. 
Hart  V  United  States,  863  A.2d  866,  2004  D.C. 
App.  LEXIS  686  (2004). 

To  support  a  self-defense  claim,  the  accused 
may  show  prior  acts  of  violence  committed  by 
the  victim  about  which  the  accused  knew,  be- 
cause such  evidence  is  relevant  to  the  reason- 
ableness of  the  accused's  fear  of  the  victim. 
Hart  V.  United  States,  863  A.2d  866,  2004  D.C. 
App.  LEXIS  686  (2004). 

Officer's  testimony  regarding  a  nontestifying 
eyewitness's  statement  that  she  saw  defendant 
stab  victim  was  not  offered  to  prove  the  truth  of 
the  matter  asserted  and  was  not  hearsay  in 
assault  prosecution.  Anderson  v.  United  States, 


857  A.2d  451,  2004  D.C.  App.  LEXIS  425 
(2004). 

Prosecution's  reference  to  defendant's  testi- 
mony regarding  evidence  of  crime  for  which 
defendant  was  not  on  trial,  for  the  purpose  of 
attacking  defendant's  credibility,  was  proper  in 
assault  prosecution;  defendant's  testimony  was 
already  before  jury  without  objection,  defen- 
dant's testimony  that  he  "did  not  recall"  stab- 
bing someone  in  an  earlier  incident  was  rele- 
vant to  defendant's  credibility  on  his  claim  of 
self-defense  in  assault  case,  jury  was  instructed 
that  government's  questions  were  not  evidence, 
and  jury  was  instructed  that  it  could  not  convict 
defendant  for  any  bad  acts  he  had  committed  in 
the  past.  Anderson  v.  United  States,  857  A.2d 
451,  2004  D.C.  App.  LEXIS  425  (2004). 

Any  error  in  admission  of  911  tape  on 
grounds  that  caller  did  not  have  personal 
knowledge  of  statement  was  harmless  error  in 
assault  prosecution;  defendant  knew  in  ad- 
vance of  discrepancy  between  statement  and 
caller's  grand  jury  testimony,  caller  was  pres- 
ent at  trial  and  was  fully  cross-examined,  caller 
admitted  on  911  tape  that  she  did  not  see  the 
assault,  defendant  admitted  to  conduct  re- 
ferred to  on  tape,  and  victim  testified  as  to  what 
occurred.  Anderson  v.  United  States,  857  A.2d 
451,  2004  D.C.  App.  LEXIS  425  (2004). 

Probative  value  of  evidence  of  officer's  testi- 
mony regarding  witness's  adoption  of  another 
eyewitness's  account  was  not  substantially  out- 
weighed by  danger  of  unfair  prejudice  in  as- 
sault prosecution;  questioning  was  to  rehabili- 
tate government's  witness,  the  other 
eyewitness  was  barely  mentioned,  government 
cut  off  any  additional  testimony  regarding 
other  eyewitness,  and  government  did  not  refer 
to  other  eyewitness  in  its  subsequent  argu- 
ments. Anderson  v.  United  States,  857  A. 2d 
451,  2004  D.C.  App.  LEXIS  425  (2004). 

The  trial  court's  restriction  of  defense  coun- 
sel's closing  argument  to  prevent  counsel  from 
referring  to  what  occurred  during  grand  jury 
proceedings  was  not  an  abuse  of  discretion, 
during  prosecution  for  aggravated  assault 
while  armed;  evidence  concerning  the  proce- 
dure of  the  grand  jury  was  not  in  evidence. 
Haley  v  United  States,  799  A.2d  1201,  2002 
D.C.  App.  LEXIS  312  (2002). 

Trial  court  followed  the  correct  course  of 
action,  in  prosecution  for  aggravated  assault 
while  armed  and  assault  with  a  dangerous 
weapon,  when  it  prevented  a  recalcitrant  wit- 
ness from  being  called  to  the  stand  in  front  of 
the  jury  for  the  sole  purpose  of  his  refusing  to 
answer  the  government's  questions,  and  in 
holding  a  contempt  hearing  of  the  witness  out 
of  the  presence  of  the  jury;  though  witness  did 
not  assert  a  Fifth  Amendment  privilege  or  any 
valid  reason  for  refusing  to  testify,  it  was  likely 
that  the  jury  would  speculate  as  to  the  possible 
reasons  for  the  refusal.  Martin  v.  United  States, 
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756  A.2d  901,  2000  D.C.  App.  LEXIS  172 
(2000). 

Comments  of  counsel. 

Prosecutor's  remarks  in  opening  and  closing 
statements  were  not  improper,  in  prosecution 
for  attempted  aggravated  assault  while  armed 
(attempted  AAWA)  and  assault  with  a  danger- 
ous weapon  (ADW);  challenged  statements  in 
opening,  describing  defendant  as  man  who 
could  not  let  go  and  who  had  almost  cost  victim 
her  life,  did  not  go  beyond  permissible  bounds, 
and  use  of  words  "ram"  and  "kill"  in  closing 
argument  were  not  improper  since  victim  tes- 
tified that  defendant  used  very  words  on  day  of 
offenses.  Frye  v.  United  States,  926  A.2d  1085, 
2005  D.C.  App.  LEXIS  532  (2005). 

Prosecutor's  remarks  in  opening  and  closing 
statements  were  not  improper,  in  prosecution 
for  attempted  aggravated  assault  while  armed 
(attempted  AAWA)  and  assault  with  a  danger- 
ous weapon  (ADW);  challenged  statements  in 
opening,  describing  defendant  as  man  who 
could  not  let  go  and  who  had  almost  cost  victim 
her  life,  did  not  go  beyond  permissible  bounds, 
and  use  of  words  "ram"  and  "kill"  in  closing 
argument  were  not  improper  since  victim  tes- 
tified that  defendant  used  very  words  on  day  of 
offenses.  Frye  v.  United  States,  926  A.2d  1085, 
2005  D.C.  App.  LEXIS  532  (2005). 

Prosecutor's  improper  comment  during  re- 
buttal argument,  to  effect  that  defense  was 
asking  jury  "to  accept  the  word  of  a  convicted 
thief  and  a  convicted  drug  dealer,"  even  when 
viewed  in  context  of  prosecutor's  other  im- 
proper remarks,  did  not  result  in  defendant 
suffering  substantial  prejudice,  and  thus  defen- 
dant was  not  entitled  to  have  his  convictions  for 
aggravated  assault  while  armed  and  assault 
with  a  dangerous  weapon  overturned  on  this 
ground.  Finch  v.  United  States,  867  A.2d  222, 
2005  D.C.  App.  LEXIS  19  (2005),  writ  of  certio- 
rari denied  by  544  U.S.  1055,  125  S.  Ct.  2313, 
161  L.  Ed.  2d  1100,  2005  U.S.  LEXIS  4294,  73 
U.S.L.W.  3685  (2005). 

Prosecutor's  comment  during  rebuttal  argu- 
ment, to  effect  that  defense  was  asking  jury  "to 
accept  the  word  of  a  convicted  thief  and  a 
convicted  drug  dealer"  was  improper,  in  prose- 
cution for  aggravated  assault  while  armed  and 
assault  with  a  dangerous  weapon;  while  prose- 
cutor was  entitled  to  remind  jury  of  defendant's 
convictions  during  closing  argument  as  part  of 
her  challenge  to  his  credibility,  given  that  de- 
fendant had  testified  and  had  been  impeached 
with  prior  convictions  for  receiving  stolen  prop- 
erty, shoplifting,  and  distribution  of  marijuana, 
there  was  significant  distinction  between  citing 
defendant's  prior  convictions  as  bearing  on  his 
credibility  and  castigating  defendant  as  a  crim- 
inal. Finch  V.  United  States,  867  A.2d  222,  2005 
D.C.  App.  LEXIS  19  (2005),  writ  of  certiorari 
denied  by  544  U.S.  1055,  125  S.  Ct.  2313,  161  L. 


Ed.  2d  1100,  2005  U.S.  LEXIS  4294,  73 
U.S.L.W.  3685  (2005). 

Prosecutor's  improper  comments  during  re- 
buttal argument,  including  that  defendant  had 
clearly  made  false  statements  because  he  knew 
that  he  was  guilty,  and  that  he  had  something 
to  hide  did  not  warrant  reversal,  in  prosecution 
for  aggravated  assault  while  armed  and  assault 
with  a  dangerous  weapon;  defendant  voiced  no 
objection  that  trial  court's  curative  instruction 
following  prosecutor's  improper  comments 
were  inadequate  to  remedy  impropriety  to 
which  it  had  been  directed,  and  government's 
case  against  defendant  was  strong.  Finch  v. 
United  States,  867  A.2d  222,  2005  D.C.  App. 
LEXIS  19  (2005),  writ  of  certiorari  denied  by 
544  U.S.  1055,  125  S.  Ct.  2313,  161  L.  Ed.  2d 
1100,  2005  U.S.  LEXIS  4294,  73  U.S.L.W.  3685 
(2005). 

Prosecutor's  comments  during  rebuttal  clos- 
ing argument  regarding  defendant,  including 
that  defendant  had  clearly  made  false  state- 
ments because  he  knew  that  he  was  guilty,  and 
that  he  had  something  to  hide,  were  unques- 
tionably improper,  in  prosecution  for  aggra- 
vated assault  while  armed  and  assault  with  a 
dangerous  weapon;  comments  did  not  consti- 
tute discussion  of  the  evidence  at  all  and  artic- 
ulated only  the  prosecutor's  unsupported,  not 
wholly  coherent,  but  nonetheless  forceful,  as- 
sertions that  defendant  had  been  lying  to  avoid 
admitting  his  guilt.  Finch  v.  United  States,  867 
A.2d  222,  2005  D.C.  App.  LEXIS  19  (2005),  writ 
of  certiorari  denied  by  544  U.S.  1055,  125  S.  Ct. 
2313,  161  L.  Ed.  2d  1100,  2005  U.S.  LEXIS 
4294,  73  U.S.L.W.  3685  (2005). 

Prosecutor  did  not  engage  in  argument  of 
facts  not  in  evidence  when  she  argued  that 
sideways  nature  of  victim's  stab  wound  was 
consistent  with  victim's  version  of  events, 
rather  than  defendant's  version  that  he  had 
stabbed  victim  in  self-defense  when  victim 
"leaped"  on  him,  in  prosecution  for  aggravated 
assault  while  armed  and  assault  with  a  danger- 
ous weapon,  as  surgeon  who  had  operated  on 
victim  testified  that  instead  of  going  "directly 
backward,"  victim's  knife  wound  had  gone 
"across  the  neck"  from  left  to  right.  Finch  v. 
United  States,  867  A.2d  222,  2005  D.C.  App. 
LEXIS  19  (2005),  writ  of  certiorari  denied  by 
544  U.S.  1055,  125  S.  Ct.  2313,  161  L.  Ed.  2d 
1100,  2005  U.S.  LEXIS  4294,  73  U.S.L.W.  3685 
(2005). 

Confrontation  of  witnesses. 

Even  if  trial  court's  refusal  to  allow  defen- 
dant to  ask  additional  questions  to  victim  fol- 
lowing cross-examination  regarding  presence  of 
other  individuals  other  than  defendant  at  time 
of  shooting  violated  defendant's  right  of  con- 
frontation, consistent  with  victim's  grand  jury 
testimony,  which  was  allegedly  inconsistent 
with  testimony  on  direct  examination  that 
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there  were  no  other  individuals  present  when 
he  was  shot,  such  violation  did  not  prejudice 
defendant,  in  trial  for  assault  with  intent  to  kill 
while  armed  and  related  weapons  offenses,  in 
view  of  extensive,  independent  evidence  of  de- 
fendant's guilt.  Timms  v.  United  States,  25  A.3d 
29,  2011  D.C.  App.  LEXIS  377  (2011). 

Defendant  adequately  preserved  for  appel- 
late review  claim  that  admission  of  certificates 
of  no  record  (CNR)  without  giving  defendant 
opportunity  to  confront  author  or  authors  vio- 
lated defendant's  right  of  confrontation,  in  trial 
for  assault  with  intent  to  kill  while  armed  and 
related  weapons  offenses,  even  though  he  did 
not  raise  argument  until  after  Government  had 
admitted  evidence  and  rested  its  case,  where 
trial  court  still  had  opportunity  to  consider 
claim  and  granted  effective  relief  at  that  point 
by  instructing  jury  to  disregard  certificates. 
Timms  v.  United  States,  25  A.3d  29,  2011  D.C. 
App.  LEXIS  377  (2011). 

Trial  court's  limitation  on  defense  counsel's 
cross-examination  of  the  complainant  to  three 
of  her  prior  acts  of  violence  did  not  amount  to 
plain  or  constitutional  error  in  prosecution  for 
aggravated  assault  while  armed;  defense  coun- 
sel was  permitted  to  introduce  through  the 
defendant  and  three  other  witnesses  at  least  10 
prior  violent  acts  committed  by  the  complain- 
ant. Hart  V.  United  States,  863  A.2d  866,  2004 
D.C.  App.  LEXIS  686  (2004). 

Defendant  was  not  denied  his  right  of  con- 
frontation, in  prosecution  on  offenses  including 
assault  with  intent  to  murder  while  armed, 
when  government  implied  in  opening  state- 
ment that  alleged  accomplice  would  give  testi- 
mony indicating  that  he  furnished  gun  with 
which  defendant  allegedly  fired  shots,  then 
failed  to  present  that  testimony  after  alleged 
accomplice  invoked  privilege  against  self-in- 
crimination in  connection  with  a  self-incrimi- 
nating letter  he  had  written;  limiting  instruc- 
tion to  jury  to  disregard  remarks  in  opening 
statement  about  that  witness'  anticipated  tes- 
timony adequately  protected  defendant's 
rights.  Ginyard  v.  United  States,  816  A.2d  21, 
2003  D.C.  App.  LEXIS  32  (2003),  writ  of  certio- 
rari denied  by  538  U.S.  1066,  123  S.  Ct.  2237, 
155  L.  Ed.  2d  1123,  2003  U.S.  LEXIS  4218,  71 
U.S.L.W.  3735  (2003). 

Trial  court's  holding  criminal  contempt  hear- 
ing of  recalcitrant  witness  outside  the  presence 
of  the  jury,  in  prosecution  for  aggravated  as- 
sault while  armed  and  assault  with  a  danger- 
ous weapon,  did  not  deprive  defendant  of  his 
Sixth  Amendment  right  of  confrontation,  as  the 
contempt  hearing  was  not  part  of  the  prosecu- 
tion of  the  defendant,  but  a  proceeding  against 
the  witness.  Martin  v.  United  States,  756  A.2d 
901,  2000  D.C.  App.  LEXIS  172  (2000). 

Double  jeopardy. 

Defendant  could  not  be  convicted  for  both 
assault  with  intent  to  kill  while  armed  and 


aggravated  assault  while  armed,  under  District 
of  Columbia  statutes,  consistent  with  Double 
Jeopardy  Clause,  even  though  each  statute 
contained  elements  other  statute  did  not;  both 
statutes  were  part  of  common  statutory 
scheme,  and  Congress  did  not  intend  double 
penalty  for  single  assaultive  act.  D.C.  Code 
1981,  §§  22-501,  22-504.1.  United  States  v. 
McLaughlin,  164  F.3d  1,  1998  U.S.  App.  LEXIS 
31488  (C.A.D.C.  1998),  writ  of  certiorari  denied 
by  526  U.S.  1079,  119  S.  Ct.  1485,  143  L.  Ed.  2d 
567,  1999  U.S.  LEXIS  2792,  67  U.S.L.W.  3642 
(1999). 

Conviction  under  federal  statute  criminaliz- 
ing retaliation  against  witnesses,  victims  and 
informants,  and  District  of  Columbia  statute 
criminalizing  aggravated  assault,  did  not  vio- 
late Double  Jeopardy  Clause;  retaliation  provi- 
sion required  intent  to  retaliate,  not  present  in 
aggravated  assault  provision,  while  aggravated 
assault  provision  required  proof  of  serious 
bodily  injury  and  that  perpetrator  was  armed, 
while  retaliation  statute  required  only  proof  of 
bodily  injury,  and  there  was  no  indication  that 
Congress  intended  both  provisions  to  apply. 
U.S.  Const.Amend.  5;  18  U.S.C.  §  1513(b);  D.C. 
Code  1981,  §  22-504.1.  United  States  v. 
McLaughlin,  164  F.3d  1,  1998  U.S.  App.  LEXIS 
31488  (C.A.D.C.  1998),  writ  of  certiorari  denied 
by  526  U.S.  1079,  119  S.  Ct.  1485,  143  L.  Ed.  2d 
567,  1999  U.S.  LEXIS  2792,  67  U.S.L.W.  3642 
(1999). 

Defendant's  successive  acts  of  possessing  a 
firearm  during  three  armed  assaults  did  not 
merge  under  Double  Jeopardy  Clause,  and  thus 
three  counts  of  possessing  a  firearm  during 
commission  of  a  violent  or  dangerous  crime 
(PFCV)  were  not  multiplicious;  defendant  at 
each  stage  of  assaults  presumptively  was  able 
to  desist  from  violence  against  another  victim 
but  chose  not  to  do  so,  in  that  defendant  de- 
manded money  from  first  victim  and,  while 
struggling  to  seize  money,  struck  him  in  face 
with  gun,  next  turned  to  second  victim  and, 
instead  of  leaving  scene,  demanded  money  and 
ultimately  struck  him  in  forehead,  and  then, 
instead  of  leaving,  saw  third  victim  trying  to 
move  away  and  shot  him.  Reeves  v.  United 
States,  902  A.2d  88,  2006  D.C.  App.  LEXIS  427 
(2006),  writ  of  certiorari  denied  by  549  U.S. 
983,  127  S.  Ct.  464,  166  L.  Ed.  2d  322,  2006 
U.S.  LEXIS  7930,  75  U.S.L.W.  3206  (2006). 

Defendant's  convictions  for  aggravated  as- 
sault while  armed  (AAWA)  and  assault  with 
intent  to  kill  while  armed  (AWIKWA),  arising 
from  shooting  of  occupant  of  vehicle,  did  not 
merge  under  Blockburger  test  prohibiting  du- 
plicative prosecution  for  same  offense  pursuant 
to  double  jeopardy  principles,  where  elements 
of  proof  and  underlying  facts  were  not  the  same 
for  AAWA  and  AWIKWA.  U.S.  Const.Amend.  5; 
D.C.  Code  1981,  §§  22-501,  22-504.1,  22-3202. 
Nixon  V.  United  States,  730  A.2d  145,  1999  D.C. 
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App.  LEXIS  88  (1999),  writ  of  certiorari  denied 
by  528  U.S.  899,  120  S.  Ct.  233,  145  L.  Ed.  2d 
196,  1999  U.S.  LEXIS  6211,  68  U.S.L.W.  3230 
(1999). 

Extreme  physical  pain. 

Where  a  finding  of  serious  bodily  injury,  as 
element  of  aggravated  assault,  is  based  on 
extreme  physical  pain,  the  level  of  pain  must  be 
exceptionally  severe  if  not  unbearable.  In  re 
PR,  954  A.2d  949,  2008  D.C.  App.  LEXIS  328 
(2008). 

For  a  victim  to  suffer  "extreme  physical 
pain,"  for  purposes  of  "serious  bodily  injury" 
element  of  aggravated  assault  while  armed 
(AAWA),  the  level  of  pain  must  be  exceptionally 
severe,  if  not  unbearable.  Bolanos  v.  United 
States,  938  A.2d  672,  2007  D.C.  App.  LEXIS 
700  (2007),  writ  of  certiorari  denied  by  553  U.S. 
1072,  128  S.  Ct.  2517,  171  L.  Ed.  2d  799,  2008 
U.S.  LEXIS  4463,  76  U.S.L.W.  3629  (2008). 

To  show  that  a  victim  suffered  extreme  phys- 
ical pain,  such  as  would  satisfy  the  serious- 
bodily-injury  element  of  aggravated  assault,  a 
victim  need  not  use  the  specific  word  "extreme" 
to  describe  her  pain,  and  even  absent  graphic 
descriptions  of  suffering  from  the  victim  herself 
or  other  witnesses,  a  reasonable  juror  may  be 
able  to  infer  that  pain  was  extreme  from  the 
nature  of  the  injuries  and  the  victim's  reaction 
to  them.  Swinton  v.  United  States,  902  A.2d 
772,  2006  D.C.  App.  LEXIS  350  (2006). 

Extremity  of  a  victim's  pain,  for  purposes  of 
the  serious-bodily-injury  element  of  aggravated 
assault,  must  be  established  by  probative  evi- 
dence, not  left  to  the  jury's  untethered  specula- 
tion. Swinton  v.  United  States,  902  A.2d  772, 
2006  D.C.  App.  LEXIS  350  (2006). 

For  a  victim  to  suffer  "extreme  physical 
pain,"  such  as  would  satisfy  the  serious-bodily- 
injury  element  of  aggravated  assault,  the  level 
of  pain  must  be  exceptionally  severe  if  not 
unbearable.  Swinton  v.  United  States,  902  A. 2d 
772,  2006  D.C.  App.  LEXIS  350  (2006). 

Evidence  was  insufficient  to  show  that  victim 
endured  extreme  physical  pain,  for  purpose  of 
determining  whether  victim  suffered  serious 
bodily  injury  as  required  for  aggravated  as- 
sault, even  though  there  was  no  dispute  that 
victim  suffered  significant  pain,  as  she  testified 
that  she  "hurt  bad"  and  screamed  in  pain  when 
defendant  hit  her,  and  victim's  bruises  were 
undoubtedly  both  painful  in  themselves  and 
evidence  of  pain;  nothing  indicated  that  victim 
complained  of  great  physical  pain  to  any  person 
who  saw  her  after  incident,  and,  at  hospital 
after  incident,  victim  did  not  receive  any  pain 
medication,  was  not  prescribed  any,  and  was 
simply  told  to  treat  bruises  with  ice  packs. 
Swinton  v.  United  States,  902  A.2d  772,  2006 
D.C.  App.  LEXIS  350  (2006). 

Instructions. 

Clearly  erroneous  aiding  and  abetting  in- 
struction in  prosecution  for  aggravated  assault 


affected  defendants'  substantial  rights  and 
amounted  to  plain  error,  where  there  was  rea- 
sonable probability  of  different  outcome  had 
jury  been  properly  instructed  on  mens  rea  ele- 
ment of  offense;  there  was  evidentiary  support 
for  reasonable  doubt,  prosecutor  rebutted  at- 
tack on  one  witness'  credibility  by  shifting  to 
theory  of  aiding  and  abetting  liability  in  closing 
argument,  previous  jury  had  deadlocked  when 
asked  to  convict  defendants  as  principals,  and 
timeline  of  deliberations  supported  conclusion 
that  jurors  relied  on  reiteration  of  erroneous 
instruction  in  breaking  deadlock.  Perry  v. 
United  States,  36  A.3d  799,  2011  D.C.  App. 
LEXIS  687  (2011). 

For  purposes  of  plain  error  review,  giving  of 
jury  instruction  which  allowed  conviction  of 
aggravated  assault  as  aiders  and  abettors  with- 
out requiring  finding  of  either  mens  rea  ele- 
ment set  forth  in  applicable  statute  constituted 
clear  error.  Perry  v.  United  States,  36  A.3d  799, 
2011  D.C.  App.  LEXIS  687  (2011). 

Instruction  defining  "serious  bodily  injury," 
as  element  of  aggravated  assault,  was  not  plain 
error  based  on  syntactical  error  requiring  proof 
of  "substantial  risk  of"  each  statutorily  enumer- 
ated physical  injury,  when  "substantial  risk  of" 
phrase  applied  only  to  "death"  and  not  other 
physical  injury,  where  instruction  was  never 
objected  to,  jury  did  not  appear  confused,  and 
trial  court  did  not  otherwise  invite  misapplica- 
tion. Timms  v.  United  States,  25  A.3d  29,  2011 
D.C.  App.  LEXIS  377  (2011). 

"Attitude  and  conduct  of  jurors"  instruction, 
which  impliedly  informed  jury  that  they  fail 
test  of  responsible  service  if  they  do  not  over- 
come their  opinions  and  reach  agreement  on 
verdict,  while  erroneous  and  should  not  have 
been  given,  did  not  rise  to  level  of  plain  error 
requiring  reversal  of  convictions  for  assault 
with  intent  to  kill  while  armed.  Timms  v. 
United  States,  25  A.3d  29,  2011  D.C.  App. 
LEXIS  377  (2011). 

Requested  instruction  on  circumstances  in 
which  initial  aggressor  may  recover  the  right  of 
self-defense  was  warranted  in  prosecution  for 
aggravated  assault  while  armed  in  which  de- 
fendant claimed  that  he  was  an  innocent  victim 
of  alleged  victim's  schizophrenic  paranoia  and 
drug-induced  rage,  where  alleged  victim  testi- 
fied that  defendant  came  to  collect  a  drug  debt, 
and  defendant  testified  that  he  "backed  up" 
when  alleged  victim  pulled  a  knife  on  him. 
Murphy-Bey  v.  United  States,  982  A.2d  682, 
2009  D.C.  App.  LEXIS  506  (2009). 

Trial  court's  error  in  formulating  erroneous 
reinstruction  on  aggravated  assault  which  ex- 
panded the  definition  of  "serious  bodily  injury" 
was  not  harmless;  although  evidence  might 
well  support  the  verdict  of  a  properly  instructed 
jury  that  the  victim  suffered  serious  bodily 
injury,  that  did  not  mean  the  jury  was  com- 
pelled so  to  find,  and  jury  returned  its  verdict 
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only  18  minutes  after  being  reinstructed,  and 
given  the  very  brief  passage  of  time  between 
the  erroneous  instruction  and  the  verdict,  ap- 
pellate court  could  only  conclude  that  the  in- 
structional error  substantially  swayed  the  ju- 
ry's verdict.  Scott  v.  United  States,  954  A.2d 
1037,  2008  D.C.  App.  LEXIS  377  (2008). 

Aggravated  assault  instruction  which  per- 
mitted jury  to  find  "serious  bodily  injury"  if  it 
determined  that  the  victim  sustained  injury 
involving  not  just  a  substantial  risk  of  death, 
but  a  substantial  risk  of  unconsciousness,  ex- 
treme physical  pain,  disfigurement,  or  pro- 
tracted loss  or  impairment  of  the  function  of  a 
bodily  member,  organ  or  mental  faculty  ex- 
panded the  definition  of  "serious  bodily  injury" 
and,  thus,  was  not  an  accurate  statement  of  the 
law  and  was  erroneous;  such  an  instruction 
contradicted  what  the  legislature  intended  in 
fashioning  a  crime  that  increased  twenty-fold 
the  maximum  prison  term  for  a  simple  assault. 
Scott  V.  United  States,  954A.2d  1037,  2008  D.C. 
App.  LEXIS  377  (2008). 

Trial  court's  instructional  error  incorrectly 
defining  "serious  bodily  injury,"  an  element  of 
aggravated  assault  while  armed  (AAWA),  did 
not  result  in  per  se  reversal;  if  there  was 
sufficient  evidence  to  convict  based  upon  the 
instruction  given,  then,  necessarily,  the  verdict 
satisfied  one  of  the  Nixon  elements  of  serious 
bodily  injury.  Bolanos  v.  United  States,  938 
A.2d  672,  2007  D.C.  App.  LEXIS  700  (2007), 
writ  of  certiorari  denied  by  553  U.S.  1072,  128 
S.  Ct.  2517,  171  L.  Ed.  2d  799,  2008  U.S.  LEXIS 
4463,  76  U.S.L.W.  3629  (2008). 

Trial  court's  instruction  defining  "serious 
bodily  injury,"  an  element  of  aggravated  assault 
while  armed  (AAWA),  was  incorrect,  where  trial 
court  failed  to  instruct  the  jury  on  two  of  the 
Nixon  prongs,  i.e.,  extreme  pain  and  uncon- 
sciousness. Bolanos  v.  United  States,  938  A.2d 
672,  2007  D.C.  App.  LEXIS  700  (2007),  writ  of 
certiorari  denied  by  553  U.S.  1072,  128  S.  Ct. 
2517, 171  L.  Ed.  2d  799,  2008  U.S.  LEXIS  4463, 
76  U.S.L.W.  3629  (2008). 

Trial  court  acted  within  its  discretion  at  trial 
for  aggravated  assault  while  armed  when  it 
rejected  defendant's  proposed  jury  instruction 
on  self-defense  and,  instead,  gave  instruction 
on  self-defense  that  was  very  similar  to  stan- 
dard instruction;  proposed  instruction  was  a 
summary  of  defendant's  testimony  rather  than 
a  statement  of  legal  principles,  and  trial  court 
allowed  defendant  to  argue  proposed  instruc- 
tion as  a  theory  during  closing  argument. 
Payne  v.  United  States,  932  A.2d  1095,  2007 
D.C.  App.  LEXIS  478  (2007). 

In  prosecution  for  malicious  disfigurement 
and  aggravated  assault,  trial  court  should  have 
linked  self-defense  instruction  to  specific 
charge  of  aggravated  assault,  upon  co-defen- 
dant's request.  Jones  v.  United  States,  893  A.2d 
564,  2006  D.C.  App.  LEXIS  92  (2006). 


Trial  court's  definition  of  "serious  bodily  in- 
jury" element  of  aggravated  assault  while 
armed  (AAWA),  in  which  court  defined  term  as 
an  injury  that  "causes  serious  impairment  of 
physical  condition,"  constituted  an  impermissi- 
ble broadening  of  the  meaning  of  term;  defini- 
tion untethered  "impairment"  from  the  specific- 
ity or  concreteness  that  it  possesses  when 
linked  to  the  functions  of  a  bodily  member, 
organ  or  mental  faculty,  and  definition  con- 
noted a  level  of  generality  not  conveyed  by 
companion  terms  of  substantial  risk  of  death, 
unconsciousness,  extreme  physical  pain,  pro- 
tracted and  obvious  disfigurement.  Jenkins  v. 
United  States,  877  A.2d  1062,  2005  D.C.  App. 
LEXIS  338  (2005). 

Trial  court's  failure  to  instruct  the  jury  on  the 
elements  of  "serious  bodily  injury"  did  not 
amount  to  plain  error  in  prosecution  for  aggra- 
vated assault  while  armed;  the  point  was  con- 
ceded by  defense  counsel  in  closing  argument, 
and  the  State  produced  ample  evidence  of  the 
seriousness  of  the  injuries  in  question.  Hart  v. 
United  States,  863  A.2d  866,  2004  D.C.  App. 
LEXIS  686  (2004). 

Defendant  was  entitled  in  assault  trial  to 
jury  instruction  on  self-defense,  even  though 
government's  evidence  depicted  multiple  stab- 
bing by  defendant  precipitated  by  victim's  idle 
question  of  whether  defendant  had  courage  to 
stick  knife  into  someone,  where  defendant's 
mother  testified  that,  as  little  as  half  hour  after 
incident,  defendant  returned  home  with  inju- 
ries to  his  neck  that  appeared  to  mother  as  if 
someone  had  grabbed  him  around  neck  and 
choked  him  and  that  he  had  debris  in  his  hair 
and  on  his  back  suggesting  that  he  had  been 
lying  on  his  back,  and  pathology  expert  testified 
from  record  of  victim's  wounds  that  they  could 
have  been  inflicted  by  someone  lying  on  ground 
and  stabbing  upwards.  Hernandez  v.  United 
States,  853  A.2d  202,  2004  D.C.  App.  LEXIS 
374  (2004). 

Trial  court's  requirement  in  assault  trial  to 
give  jury  instruction  on  self-defense  that  had 
sufficient  evidentiary  support  was  not  negated 
by  facts  that  trial  court  informed  jury  that 
defendant's  theory  was  self-defense  and  al- 
lowed defendant  to  argue  self-defense  in  sum- 
mation; jury  learned  nothing  about  legal  mean- 
ing of  self-defense,  including  concepts  that 
could  have  been  vital  to  jury's  proper  evalua- 
tion of  evidence.  Hernandez  v.  United  States, 
853  A.2d  202,  2004  D.C.  App.  LEXIS  374 
(2004). 

Trial  courts  must  instruct  juries  on  the  defi- 
nition of  serious  bodily  injury  in  aggravated 
assault  cases.  Beaner  v.  United  States,  845 
A.2d  525,  2004  D.C.  App.  LEXIS  75  (2004). 

Defendant  was  not  entitled  to  instruction  on 
simple  assault  as  lesser  included  offense  of 
aggravated  assault  while  armed  (AAWA);  de- 
fendant was,  at  minimum,  an  aider  and  abetter 
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of  co-defendant,  whom  victim  clearly  saw 
standing  in  front  of  him  with  pistol  pointed  at 
his  stomach,  and  thus  there  was  no  rational 
basis  for  jury  to  find  that  weapon  was  not  used 
in  assault,  regardless  of  whether  victim  was 
ever  struck.  Beaner  v.  United  States,  845  A. 2d 
525,  2004  D.C.  App.  LEXIS  75  (2004). 

Error  in  failing  to  instruct  on  definition  of 
"serious  bodily  injury"  element  of  aggravated 
assault  while  armed  (AAWA)  was  not  plain 
error  requiring  reversal  of  conviction;  jury  was 
instructed  on  each  element  of  AAWA,  there  was 
no  reason  to  believe  jury  would  have  voted  to 
acquit,  given  victim's  testimony  that  he  lost 
consciousness,  and  thus  substantial  rights 
were  not  affected.  Beaner  v.  United  States,  845 
A.2d  525,  2004  D.C.  App.  LEXIS  75  (2004). 

Trial  court  erred  in  failing  to  provide  jury 
with  definition  of  "serious  bodily  injury,"  but 
error  was  not  plain  error  warranting  reversal  of 
conviction  for  aggravated  assault,  even  assum- 
ing that  the  law  regarding  the  necessity  of 
proving  the  "seriousness"  of  the  victim's  injury 
was  "settled"  at  the  time  of  trial  and  was  clearly 
contrary  to  the  law  at  the  time  of  appeal,  where 
there  was  no  miscarriage  of  justice  nor  any 
undermining  of  the  fairness  and  integrity  of  the 
judicial  proceedings;  trial  court  had  completely 
enumerated  all  elements  of  the  crime,  and 
evidence  of  the  seriousness  of  the  bodily  injury 
to  the  victim  was  ample.  Riddick  v.  United 
States,  806  A.2d  631,  2002  D.C.  App.  LEXIS 
529  (2002). 

Error  in  failing  to  instruct  jury  on  definition 
of  "serious  bodily  injury"  was  harmless,  in  pros- 
ecution for  aggravated  assault  while  armed, 
where  jury's  finding  of  guilt  as  to  malicious 
disfigurement  while  armed,  which  required 
finding  of  permanent  disfigurement,  left  no 
doubt  that  if  jury  had  been  instructed  on  defi- 
nition of  "serious  bodily  injury,"  it  would  have 
found  protracted  and  obvious  disfigurement,  as 
element  of  malicious  disfigurement  while 
armed.  Hudson  v.  United  States,  790  A.2d  531, 
2002  D.C.  App.  LEXIS  8  (2002). 

Trial  court's  failure  to  instruct  jury,  in  pros- 
ecution for  aggravated  assault,  on  definition  of 
"serious  bodily  injury,"  although  error,  and  ar- 
guably in  contravention  of  settled  law,  did  not 
implicate  any  substantial  right  and  was  not 
plain  error,  absent  any  indication  that  jury 
misunderstood  elements  of  offense  or  that  in- 
struction given  misled  or  confused  jury,  where 
definition  was  not  integral  part  of  any  element 
of  offense,  trial  court  did  not  omit  any  element 
of  offense  from  final  instructions,  and  evidence 
that  victim  suffered  protracted  loss  of  vision  in 
his  left  eye  was  sufficient  to  prove  serious 
bodily  injury,  given  that  victim  was  legally 
blind  in  his  right  eye.  Wilson  v.  United  States, 
785  A.2d  321,  2001  D.C.  App.  LEXIS  240 
(2001). 


Trial  court's  failure  to  instruct  jury,  in  pros- 
ecution for  aggravated  assault,  on  definition  of 
"serious  bodily  injury,"  was  arguably  in  contra- 
vention of  settled  law  for  purposes  of  plain 
error  analysis;  competent  prosecutors  and 
judges  reading  aggravated  assault  statute 
should  have  known  that  the  words  "serious 
bodily  injury"  were  significant  and  did  not 
mean  simply  any  type  of  injury,  no  matter  how 
small.  Wilson  v.  United  States,  785  A.2d  321, 
2001  D.C.  App.  LEXIS  240  (2001). 

Assuming  that  trial  court's  failure  to  instruct 
jury,  in  prosecution  for  aggravated  assault,  on 
definition  of  "serious  bodily  injury"  affected 
some  substantial  right  enjoyed  by  defendant, 
such  error  did  not  amount  to  plain  error,  where 
defendant  could  demonstrate  neither  actual 
innocence  nor  any  impact  on  fairness,  integrity, 
or  public  reputation  of  his  trial;  defendant 
admitted  to  cutting  victim's  eyeball  during  an 
altercation,  and  evidence  was  sufficient  to  sup- 
port finding  of  serious  bodily  injury.  Wilson  v. 
United  States,  785  A.2d  321,  2001  D.C.  App. 
LEXIS  240  (2001). 

Trial  judge's  jury  instruction,  in  prosecution 
for  aggravated  assault  while  armed  and  assault 
with  a  dangerous  weapon,  that  the  jury  could 
give  evidence  of  the  court's  holding  recalcitrant 
witness  in  contempt  such  weight  as  it  deemed 
fair,  was  inappropriate  and  an  unnecessary 
accommodation  of  defense  counsel's  request  to 
have  the  court  take  judicial  notice  of  the  con- 
tempt, in  that  witness's  failure  to  testify  had  no 
probative  value.  Martin  v.  United  States,  756 
A.2d  901,  2000  D.C.  App.  LEXIS  172  (2000). 

Trial  court  committed  reversible  error  by 
failing  to  instruct  the  jury  that  "serious  bodily 
injury,"  as  element  of  aggravated  assault  while 
armed,  "involved  a  substantial  risk  of  death, 
unconsciousness,  extreme  physical  pain,  pro- 
tracted and  obvious  disfigurement,  or  pro- 
tracted loss  or  impairment  of  the  function  of  a 
bodily  member,  organ,  or  mental  faculty."  D.C. 
Code  1981,  §§  22-504.1,  22-3202.  Gathy  v 
United  States,  754  A.2d  912,  2000  D.C.  App. 
LEXIS  128  (2000). 

Trial  court  should  have  instructed  the  jury 
that  "serious  bodily  injury,"  as  element  of  ag- 
gravated assault  while  armed,  "involved  a  sub- 
stantial risk  of  death,  unconsciousness,  ex- 
treme physical  pain,  protracted  and  obvious 
disfigurement,  or  protracted  loss  or  impairment 
of  the  function  of  a  bodily  member,  organ,  or 
mental  faculty."  D.C.  Code  1981,  §§  22-504.1, 
22-3202.  Gathy  v.  United  States,  754  A.2d  912, 
2000  D.C.  App.  LEXIS  128  (2000). 

Jury  trial  rights. 

To  distinguish  "serious"  from  "petty"  offenses, 
for  purposes  of  determining  whether  a  defen- 
dant is  entitled  to  a  jury  trial  under  the  Sixth 
Amendment,  court  looks  to  objective  standards 
such  as  may  be  observed  in  laws  and  practices 
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of  community  taken  as  a  gauge  of  its  social  and 
ethical  judgments.  U.S.C.  Const.Amend.  6. 
Burgess  v.  United  States,  681  A. 2d  1090,  1996 
D.C.  App.  LEXIS  307  (1996). 

Neither  assault  nor  destruction  of  property 
were  "serious  crimes"  which  entitled  defendant 
to  a  jury  trial  under  Sixth  Amendment,  where 
District  of  Columbia  legislature  had  reduced 
the  crimes  to  petty  offenses.  D.C.  Code  1981, 
§§  22-403,  22-504(a).  Burgess  v.  United  States, 
681  A.2d  1090,  1996  D.C.  App.  LEXIS  307 
(1996). 

Lesser  included  offenses. 

Assault  with  a  dangerous  weapon  (ADW)  is  a 
lesser  included  offense  of  aggravated  assault 
while  armed  (AAWA).  Beaner  v.  United  States, 
845  A.2d  525,  2004  D.C.  App.  LEXIS  75  (2004). 

Aggravated  assault  while  armed  (AAWA) 
does  not  merge  with  assault  with  intent  to 
murder  while  armed  (AWIMWA);  AAWA  re- 
quires proof  of  serious  bodily  injury,  which 
AWIMWA  does  not,  while  AWIMWA  requires 
proof  of  a  specific  intent  to  kill  and  malice, 
which  AAWA  does  not.  Ginyard  v.  United 
States,  816  A.2d  21,  2003  D.C.  App.  LEXIS  32 
(2003),  writ  of  certiorari  denied  by  538  U.S. 
1066,  123  S.  Ct.  2237,  155  L.  Ed.  2d  1123,  2003 
U.S.  LEXIS  4218,  71  U.S.L.W  3735  (2003). 

Conviction  for  aggravated  assault  while 
armed  merged  with  conviction  for  malicious 
disfigurement  while  armed.  Hudson  v.  United 
States,  790  A.2d  531,  2002  D.C.  App.  LEXIS  8 
(2002). 

Assault  with  a  dangerous  weapon  is  a  lesser 
included  offense  of  aggravated  assault  while 
armed.  D.C.  Code  1981,  §§  22-504.1,  22-3202. 
Gathy  V.  United  States,  754  A.2d  912,  2000  D.C. 
App.  LEXIS  128  (2000). 

On  remand  following  reversal  of  aggravated 
assault  while  armed  conviction,  due  to  instruc- 
tional error  on  element  of  "serious  bodily  in- 
jury," trial  court  would  be  required  to  enter  a 
judgment  of  conviction  against  defendant  for 
lesser-included  offense  of  assault  with  a  dan- 
gerous weapon;  there  was  no  dispute  that  de- 
fendant used  a  beer  bottle  to  commit  the  as- 
sault, and  there  was  no  other  evidence  upon 
which  the  jury  could  have  rested  its  finding 
that  defendant  committed  the  assault  "while 
armed."  D.C.  Code  1981,  §§  22-504.1,  22-3202. 
Gathy  V.  United  States,  754  A.2d  912,  2000  D.C. 
App.  LEXIS  128  (2000). 

Merger  of  offenses. 

Offenses  of  attempted  aggravated  assault 
while  armed  (attempted  AAWA)  and  assault 
with  a  dangerous  weapon  (ADW)  merged;  ele- 
ments of  proof  that  jury  was  instructed  to 
consider  for  attempted  AAWA  and  ADW  over- 
lapped, serious  bodily  injury,  the  only  element 
distinguishing  ADW  from  AAWA,  was  not  re- 
quired to  prove  attempted  AAWA,  and  when 


resulting  serious  bodily  injury  was  eliminated 
as  element  of  proof  for  attempted  AAWA,  of- 
fense contained  no  element  that  ADW  did  not. 
Frye  v.  United  States,  926  A.2d  1085,  2005  D.C. 
App.  LEXIS  532  (2005). 

Offenses  of  attempted  aggravated  assault 
while  armed  (attempted  AAWA)  and  assault 
with  a  dangerous  weapon  (ADW)  merged;  ele- 
ments of  proof  that  jury  was  instructed  to 
consider  for  attempted  AAWA  and  ADW  over- 
lapped, serious  bodily  injury,  the  only  element 
distinguishing  ADW  from  AAWA,  was  not  re- 
quired to  prove  attempted  AAWA,  and  when 
resulting  serious  bodily  injury  was  eliminated 
as  element  of  proof  for  attempted  AAWA,  of- 
fense contained  no  element  that  ADW  did  not. 
Frye  v.  United  States,  926  A.2d  1085,  2005  D.C. 
App.  LEXIS  532  (2005). 

Aggravated  assault  by  punching  victim  in 
face  and  aggravated  assault  while  armed  by 
forcing  bottle  into  victim's  rectum  were  sepa- 
rated by  fresh  impulse,  and  thus  convictions 
did  not  merge;  defendant  first  forced  bottle  into 
victim's  rectum  and  then  removed  it,  victim 
saw  bottle  and  began  to  scream,  and  defen- 
dant's second  impulse,  separated  by  "fork  in 
road,"  was  punching  victim  in  face.  Jones  v. 
United  States,  853  A.2d  146,  2004  D.C.  App. 
LEXIS  370  (2004). 

Pleas. 

Dismissal  of  indictment  for  felony  threats 
and  assault  with  dangerous  weapon  was  not 
warranted  due  to  allegedly  false  testimony  pre- 
sented to  grand  jury  by  two  eyewitnesses;  trial 
judge  knew  from  proceedings  that  indictment 
had  been  based  on  testimony  by  at  least  two 
other  witnesses  who  also  testified  at  trial,  and 
circumstances  of  witnesses'  inconsistent  sto- 
ries, including  letter  immunity  each  had  re- 
ceived, were  fully  arrayed  before  jury  under 
instructions  directing  it  to  scrutinize  carefully 
the  testimony  of  an  admitted  perjurer  and  to 
consider  such  inconsistencies  in  evaluating 
credibility.  Jones  v.  United  States,  893  A. 2d 
564,  2006  D.C.  App.  LEXIS  92  (2006). 

By  asking  that  aggravated  assault  defendant 
remain  incarcerated,  government  breached  its 
duty  to  strictly  comply  with  terms  of  plea 
agreement  that  defendant's  sentence  would  be 
suspended  and  he  would  be  placed  on  proba- 
tion; government's  breach  was  material, 
whether  or  not  its  allocution  actually  influ- 
enced the  sentencing  judge.  Roye  v.  United 
States,  772  A.2d  837,  2001  D.C.  App.  LEXIS 
115  (2001). 

Aggravated  assault  defendant  was  entitled  to 
withdraw  guilty  plea  in  order  to  remedy  gov- 
ernment's material  breach  of  plea  agreement; 
specific  performance  of  agreement  over  defen- 
dant's objection  was  not  instead  the  preferred 
remedy,  as  the  value  of  the  plea  bargain 
changed,  where  defendant  negotiated  for  a  rec- 
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ommendation  that  his  imprisonment  cease  af- 
ter eleven  months,  and  he  spent  a  total  of  over 
four  years  in  prison  when  appeal  was  decided. 
Roye  V.  United  States,  772  A.2d  837,  2001  D.C. 
App.  LEXIS  115  (2001). 

Defendant  was  not  entitled  to  evidentiary 
hearing  on  postsentencing  motion  to  withdraw 
guilty  pleas  to  second-degree  burglary  and  ag- 
gravated assault;  defendant's  claims  of  ineffec- 
tive assistance  of  counsel  were  vague  and 
conclusory,  and  failed  to  assert  how  trial  coun- 
sel was  ineffective  and  otherwise  warranted  no 
relief.  U.S.  Const.Amend.  6;  D.C.  Code  §  22- 
504.1,  22-1801(b),  23-110(c);  Criminal  Rule 
23(e).  Southall  v.  United  States,  716  A.2d  183, 
1998  D.C.  App.  LEXIS  127  (1998). 

Sufficient  factual  basis  existed  for  defen- 
dant's guilty  plea  to  aggravated  assault;  though 
defendant  claimed  that  he  did  not  intend  to 
assault  complainant  when  he  entered  her 
dwelling,  but  only  the  person  allegedly  in  com- 
plainant's company,  government  made  unchal- 
lenged proffer  at  time  of  plea  that  defendant 
smashed  complainant  in  face  with  a  shovel, 
knocking  out  complainant's  teeth  once  inside. 
D.C.  Code  1981,  §  22-504.1.  Southall  v.  United 
States,  716  A.2d  183,  1998  D.C.  App.  LEXIS 
127  (1998). 

Defendant's  guilty  pleas  to  second-degree 
burglary  and  aggravated  assault  were  not  co- 
erced; trial  court  took  steps  to  assure  that 
defendant  understood  his  rights,  terms  of 
agreement,  factual  basis  for  plea,  and  that  plea 
was  voluntarily  entered.  D.C.  Code  1981,  §  22- 
504.1,  22-1801(b),  23-110.  Southall  v.  United 
States,  716  A.2d  183,  1998  D.C.  App.  LEXIS 
127  (1998). 

Preliminary  proceedings. 

Brady  claim,  arising  from  government's  fail- 
ure during  pretrial  discovery  in  aggravated 
armed  assault  prosecution  to  disclose  victim's 
grand  jury  testimony  purportedly  showing  that 
victim  did  not  initially  identify  defendant  with 
certainty  and  that  police-sponsored  showup 
procedure  was  suggestive,  was  effectively  sub- 
sumed within  ineffective  assistance  claim, 
where  that  grand  jury  testimony  was  appar- 
ently turned  over  to  defense  counsel  at  time  of 
victim's  direct  examination  and  thus  was  dis- 
closed in  time  for  counsel  to  have  moved  for  a 
mistrial  or  for  suppression  of  victim's  identifi- 
cation testimony.  Perry  v.  United  States,  812 
A.2d  924,  2002  D.C.  App.  LEXIS  741  (2002). 

Presumptions  and  burden  of  proof. 

In  order  to  show  that  a  victim  suffered  seri- 
ous bodily  injury,  as  required  to  support  a 
charge  for  aggravated  assault,  the  government 
must  prove  (1)  the  complainant  suffered  a  seri- 
ous physical  disfigurement,  (2)  that  was  pro- 
tracted, in  that  it  remained  beyond  a  very  brief 
recovery  period,  and  (3)  the  disfigurement  had 


a  degree  of  genuine  prominence  sufficient  to 
make  it  obvious.  Jackson  v.  United  States,  970 
A.2d  277,  2009  D.C.  App.  LEXIS  69  (2009). 

In  order  to  sustain  a  verdict  for  aggravated 
assault,  the  government  must  prove,  by  the 
appropriate  standard,  that  the  accused  pur- 
posely caused  serious  bodily  injury  to  the  com- 
plainant. Jackson  v.  United  States,  970  A. 2d 
277,  2009  D.C.  App.  LEXIS  69  (2009). 

To  secure  a  conviction  for  aggravated  assault, 
either  armed  or  unarmed,  the  government 
must  establish  that  the  defendant  caused  "se- 
rious bodily  injury."  Scott  v.  United  States,  954 
A.2d  1037,  2008  D.C.  App.  LEXIS  377  (2008). 

The  extremity  of  the  victim's  pain,  for  pur- 
poses of  the  serious  bodily  injury  element  of 
aggravated  assault,  must  be  established  by 
probative  evidence,  a  burden  which  falls  to  the 
government,  and  not  left  to  the  factfinder's 
untethered  speculation.  Scott  v.  United  States, 
954  A.2d  1037,  2008  D.C.  App.  LEXIS  377 
(2008). 

To  show  that  a  victim  suffered  extreme  phys- 
ical pain,  such  as  would  satisfy  the  serious 
bodily  injury  element  of  aggravated  assault,  a 
victim  need  not  use  the  specific  word  "extreme" 
to  describe  her  pain;  rather,  the  severity  of  the 
pain  may  be  inferred  from  the  nature  of  the 
injuries  and  the  victim's  reaction  to  them.  Scott 
v.  United  States,  954  A.2d  1037,  2008  D.C.  App. 
LEXIS  377  (2008). 

To  prove  an  attempt  to  commit  the  offense  of 
aggravated  assault  while  armed  (AAWA),  gov- 
ernment must  prove  that  accused:  (1)  intended 
to  commit  that  particular  crime;  (2)  did  some 
act  towards  its  commission;  and  (3)  and  failed 
to  consummate  its  commission.  Frye  v.  United 
States,  926  A.2d  1085,  2005  D.C.  App.  LEXIS 
532  (2005). 

To  prove  aggravated  assault  while  armed 
(AAWA),  government  must  prove  beyond  a  rea- 
sonable doubt  that  accused,  while  armed:  (1)  by 
any  means,  knowingly  or  purposely  caused  se- 
rious bodily  injury  to  another  person,  or  (2) 
under  circumstances  manifesting  extreme  in- 
difference to  human  life,  that  person  intention- 
ally or  knowingly  engaged  in  conduct  which 
created  a  grave  risk  of  serious  bodily  injury  to 
another  person,  and  thereby  caused  serious 
bodily  injury.  Frye  v.  United  States,  926  A.2d 
1085,  2005  D.C.  App.  LEXIS  532  (2005). 

Protracted  and  obvious  disfigurement. 

To  be  "protracted  and  obvious  disfigure- 
ment," for  purposes  of  "serious  bodily  injury" 
element  of  aggravated  assault  while  armed 
(AAWA),  a  scar  must  be  a  serious  permanent  or 
physical  disfigurement,  meaning  that  the  per- 
son is  appreciably  less  attractive  or  that  a  part 
of  his  body  is  to  some  appreciable  degree  less 
useful  or  functional  than  it  was  before  the 
injury.  Bolanos  v.  United  States,  938  A.2d  672, 
2007  D.C.  App.  LEXIS  700  (2007),  writ  of 
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certiorari  denied  by  553  U.S.  1072,  128  S.  Ct. 
2517, 171  L.  Ed.  2d  799,  2008  U.S.  LEXIS  4463, 
76  U.S.L.W.  3629  (2008). 

Remand. 

Since  simultaneous  convictions  of  both  the 
greater  and  the  lesser  included  offenses  would 
not  be  permissible,  the  trial  court  acted  prop- 
erly in  not  sentencing  defendant  on  the  lesser 
assault  with  a  dangerous  weapon  (ADW)  count, 
but  given  appellate  court's  holding  that  the 
aggravated  assault  while  armed  (AAWA)  con- 
viction had  to  be  reversed,  it  would  be  entirely 
permissible  for  the  trial  court  on  remand  to 
impose  an  appropriate  sentence  for  ADW.  Scott 
V.  United  States,  954  A.2d  1037,  2008  D.C.  App. 
LEXIS  377  (2008). 

Review. 

Court  of  appeals  would  exercise  its  discretion 
to  reverse  defendants'  convictions  of  aggra- 
vated assault  while  armed  (AAWA),  where  es- 
sential element  of  offense  was  contested  and 
was  not  found  by  the  jury,  thereby  necessarily 
affecting  integrity  of  proceeding  and  impugning 
public  reputation  of  judicial  proceedings  in  gen- 
eral; evidence  about  defendants'  participation 
in  assault  was  controverted  by  testimony  of  two 
defense  witnesses,  and  defendants  presented 
plausible  argument  that  they  might  have  been 
wrongly  convicted  of  aggravated  assault  on 
aiding  and  abetting  theory  without  a  jury  de- 
termination that  they  had  requisite  mens  rea. 
Perry  v.  United  States,  36  A.3d  799,  2011  D.C. 
App.  LEXIS  687  (2011). 

Trial  court's  failure,  prior  to  its  ruling  and 
instruction,  to  strike  government's  reference  to 
prior  bad  acts  was  not  plain  error,  in  prosecu- 
tion for  attempted  aggravated  assault  while 
armed  (attempted  AAWA)  and  assault  with  a 
dangerous  weapon  (ADW);  court  ruled  prior  to 
prosecutor's  opening  statement  that  govern- 
ment could  introduce  most  of  prior  bad  acts 
evidence,  and  defendant  had  not  demonstrated 
that  prosecutor  strayed  from  parameters  of 
court's  ruling,  and  thus,  mentioning  of  prior 
bad  acts  evidence  during  prosecutor's  opening 
statement  was  not  plain  error.  Frye  v.  United 
States,  926  A.2d  1085,  2005  D.C.  App.  LEXIS 
532  (2005). 

Trial  court's  error  in  amending  judgment  and 
commitment  order  outside  of  defendant's  pres- 
ence, to  add  provision  for  supervised  release  to 
his  sentence,  was  harmless  in  prosecution  for 
attempted  aggravated  assault  while  armed  (at- 
tempted AAWA)  and  assault  with  a  dangerous 
weapon  (ADW);  sentence  correction  affected 
only  mandatory  release  provision,  court  was 
aware  of  requirement  to  impose  release  term  at 
time  of  sentencing,  being  mistaken  only  as  to 
its  term,  and  in  denying  motion  to  reduce,  made 
clear  that  original  sentence  was  lenient,  leav- 
ing no  reasonable  possibility  that  court  would 


have  reduced  term  of  incarceration  further. 
Frye  v.  United  States,  926  A.2d  1085,  2005  D.C. 
App.  LEXIS  532  (2005). 

Trial  court's  impermissibly  broad  definition 
of  "serious  bodily  injury"  element  of  aggravated 
assault  while  armed  (AAWA),  which  occurred 
when  court  defined  term  as  an  injury  that 
"causes  serious  impairment  of  physical  condi- 
tion," was  likely  to  have  had  a  substantial 
influence  on  verdict,  and  thus  constituted  re- 
versible error;  while  the  evidence  was  sufficient 
to  permit  a  properly  instructed  jury  to  convict 
defendant,  the  evidence  was  not  overwhelming 
or  particularly  strong  as  to  any  of  the  proper 
components  of  definition  of  "serious  bodily  in- 
jury" Jenkins  v.  United  States,  877  A.2d  1062, 
2005  D.C.  App.  LEXIS  338  (2005). 

Trial  court's  impermissibly  broad  definition 
of  "serious  bodily  injury"  element  of  aggravated 
assault  while  armed  (AAWA),  which  occurred 
when  court  defined  term  as  an  injury  that 
"causes  serious  impairment  of  physical  condi- 
tion," did  not  rise  to  level  of  constitutional  error 
to  be  tested  under  Chapman  harmless  error 
standard,  where  trial  court  instructed  the  jury 
on  each  element  of  the  offense  and  provided 
guidance,  albeit  partially  erroneous,  on  the 
meaning  of  "serious  bodily  injury."  Jenkins  v. 
United  States,  877  A.2d  1062,  2005  D.C.  App. 
LEXIS  338  (2005). 

Prosecutor's  comments  during  rebuttal  argu- 
ment, with  respect  to  alleged  victim's  testi- 
mony, including  that  victim  had  been  honest 
about  what  had  happened,  as  well  as  similar 
comments  regarding  state's  witness,  including 
that  his  testimony  had  been  "incredibly 
straightforward,"  some  of  which  might  have 
been  infelicitous,  were  relatively  innocuous,  in 
prosecution  for  aggravated  assault  while  armed 
and  assault  with  a  dangerous  weapon,  as  it  was 
likely  that  jury  understood  prosecutor  to  be 
arguing  merely  that  particular  testimony  she 
cited  evinced  that  victim  and  state's  witness 
were  credible.  Finch  v.  United  States,  867  A.2d 
222,  2005  D.C.  App.  LEXIS  19  (2005),  writ  of 
certiorari  denied  by  544  U.S.  1055,  125  S.  Ct. 
2313,  161  L.  Ed.  2d  1100,  2005  U.S.  LEXIS 
4294,  73  U.S.L.W.  3685  (2005). 

Defendant,  convicted  of  aggravated  assault 
while  armed,  was  estopped  from  questioning 
the  sufficiency  of  the  evidence  of  the  complain- 
ant's injuries  to  constitute  "serious  bodily  in- 
jury" on  appeal,  where  defense  counsel  con- 
ceded that  issue  during  closing  argument  at 
trial.  Hart  v.  United  States,  863  A.2d  866,  2004 
D.C.  App.  LEXIS  686  (2004). 

Jury's  inconsistent  verdict  of  acquitting  de- 
fendant of  possession  of  a  prohibited  dangerous 
weapon  charge  while  convicting  defendant  of 
aggravated  assault  while  armed  charge  did  not 
warrant  reversal,  since  sufficient  evidence  was 
presented  at  trial  for  a  reasonable  jury  to  find 
defendant  guilty  of  aggravated  assault  while 
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armed.  Hart  v.  United  States,  863  A.2d  866, 
2004  D.C.  App.  LEXIS  686  (2004). 

Error  in  refusing  to  admit  evidence  of  the 
complainant's  reputation  for  violence  in  the 
community  to  show  the  reasonableness  of  the 
defendant's  fear  of  the  complainant  was  harm- 
less in  prosecution  for  aggravated  assault  while 
armed,  given  the  abundance  of  specific  acts  of 
violence  by  the  complainant  introduced  into 
evidence  by  several  defense  witnesses,  includ- 
ing testimony  by  the  defendant  that  the  com- 
plainant had  attacked  her  on  previous  occa- 
sions. Hart  V.  United  States,  863  A.2d  866,  2004 
D.C.  App.  LEXIS  686  (2004). 

Remand  was  necessary  in  prosecution  for 
armed  aggravated  assault  with  intent  to  rob, 
for  consideration  of  whether  defense  counsel 
was  ineffective  in  failing  to  move  for  mistrial  or 
seek  suppression  of  victim's  identification  tes- 
timony upon  receiving  victim's  grand  jury  tes- 
timony purportedly  showing  that  victim  did  not 
initially  identify  defendant  with  certainty  and 
that  police-sponsored  showup  procedure  was 
suggestive,  where  trial  court  had  not  consid- 
ered suppression  issue  because  defense  strat- 
egy at  trial  was  to  present  victim  as  aggressor 
and  defendant  as  victim,  rather  than  to  chal- 
lenge reliability  of  identification.  Perry  v. 
United  States,  812  A.2d  924,  2002  D.C.  App. 
LEXIS  741  (2002). 

Assuming  that  evidence  and  jury  instruction 
plainly  amended  language  of  indictment  charg- 
ing defendant  with  aggravated  assault,  by  ap- 
plying to  and  quoting  from  subsection  of  aggra- 
vated assault  statute  other  than  that  under 
which  defendant  was  charged,  such  amend- 
ment posed  no  risk  to  fairness,  integrity  or 
public  reputation  of  judicial  proceedings  and 
was  not  plain  error,  where  indictment  included 
citation  that  encompassed  both  subsections  of 
aggravated  assault  statute,  and  evidence  am- 
ply supported  defendant's  conviction.  Smith  v. 
United  States,  801  A.2d  958,  2002  D.C.  App. 
LEXIS  366  (2002),  writ  of  certiorari  denied  by 
537  U.S.  1011, 123  S.  Ct.  479, 154  L.  Ed.  2d  413, 
2002  U.S.  LEXIS  8233,  71  U.S.L.W.  3318 
(2002). 

Trial  court's  failure  sua  sponte  to  give  una- 
nimity instruction  in  prosecution  for  aggra- 
vated assault  with  respect  to  two  subsections  of 
applicable  statute  was  not  plain  error,  where 
conviction  was  based  on  single  incident  and 
statute  permitted  conviction  based  on  either  of 
the  two  mens  rea  bases  presented  to  jury. 
Smith  V.  United  States,  801  A.2d  958,  2002  D.C. 
App.  LEXIS  366  (2002),  writ  of  certiorari  de- 
nied by  537  U.S.  1011, 123  S.  Ct.  479, 154  L.  Ed. 
2d  413,  2002  U.S.  LEXIS  8233,  71  U.S.L.W. 
3318  (2002). 

Defendant  charged  with  aggravated  assault 
failed  to  preserve  for  appellate  review  his  con- 
tention that  trial  court's  failure  to  instruct  jury 
on    definition    of    "serious    bodily  injury" 


amounted  to  reversible  error,  where  defendant 
neither  requested  such  instruction  nor  failed  to 
object  to  instructions  as  given.  Wilson  v.  United 
States,  785  A.2d  321,  2001  D.C.  App.  LEXIS 
240  (2001). 

Court  of  Appeals  would  consider  defendant's 
argument  that  evidence  was  insufficient  to  sus- 
tain conviction  for  aggravated  assault  while 
armed,  though  issue  was  raised  for  the  first 
time  in  an  appellate  reply  brief;  in  case  decided 
after  the  parties  filed  their  briefs,  Court  ad- 
opted definition  of  "serious  bodily  injury,"  as  set 
forth  in  the  sexual  abuse  statute,  for  the  pur- 
poses of  the  aggravated  assault  statute,  and  the 
government  was  not  substantially  prejudiced, 
in  that  it  had  the  opportunity  to  argue  the 
sufficiency  of  the  evidence  and  to  file  a  supple- 
mental brief  on  the  subject.  D.C.  Code  1981, 
§§  22-504.1,  22-3202,  22-4101(7).  Gathy  v. 
United  States,  754  A.2d  912,  2000  D.C.  App. 
LEXIS  128  (2000). 

Defendant's  timely  written  submission  to 
trial  court  questioning  restitution  component  of 
sentence  for  second-degree  burglary  and  aggra- 
vated assault  could  properly  be  considered 
challenge  to  correctness  of  restitution  element 
of  sentence,  and  denial  of  that  motion  was 
properly  before  Court  of  Appeals  for  review. 
D.C.  Code  1981,  §§  16-711(a),  22-504.1,  22- 
1801(b);  Criminal  Rule  35(a).  Southall  v. 
United  States,  716  A.2d  183,  1998  D.C.  App. 
LEXIS  127  (1998). 

Sentence  and  punishment. 

Defendant  had  right  to  be  present  when  trial 
court  amended  judgment  and  commitment  or- 
der to  add  provision  for  supervised  release  to 
his  sentence,  in  prosecution  for  attempted  ag- 
gravated assault  while  armed  (attempted 
AAWA)  and  assault  with  a  dangerous  weapon 
(ADW).  Frye  v.  United  States,  926  A.2d  1085, 
2005  D.C.  App.  LEXIS  532  (2005). 

Serious  bodily  injury. 

"Serious  bodily  injury,"  as  required  to  support 
a  conviction  for  aggravated  assault,  is  con- 
strued to  mean  injury  that  involves  a  substan- 
tial risk  of  death,  unconsciousness,  extreme 
physical  pain,  protracted  and  obvious  disfigure- 
ment, or  loss  or  impairment  of  a  bodily  member 
or  function.  Jackson  v.  United  States,  970  A.2d 
277,  2009  D.C.  App.  LEXIS  69  (2009). 

Complainant's  injuries  from  assault  and  rob- 
bery, namely  superficial  lacerations  that  were 
closed  with  staples,  did  not  rise  to  level  of 
serious  bodily  injury,  as  required  to  support 
conviction  for  aggravated  assault;  injuries  did 
not  cause  risk  of  death,  did  not  render  com- 
plainant unconscious,  and  did  not  cause  ex- 
treme pain  or  protracted  and  obvious  disfigure- 
ment. Jackson  v.  United  States,  970  A.2d  277, 
2009  D.C.  App.  LEXIS  69  (2009). 
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Aggravated  assault  victims  typically  require 
urgent  and  continuing  medical  treatment  and, 
often,  surgery,  carry  visible  and  long-lasting,  if 
not  permanent  scars,  and  suffer  other  conse- 
quential damage,  such  as  significant  impair- 
ment of  their  faculties.  Scott  v.  United  States, 
954  A.2d  1037,  2008  D.C.  App.  LEXIS  377 
(2008). 

Injuries  such  as  knife  or  gunshot  wounds  are 
not  per  se  "serious  bodily  injury,"  as  required 
for  aggravated  assault  conviction.  Scott  v. 
United  States,  954  A.2d  1037,  2008  D.C.  App. 
LEXIS  377  (2008). 

To  establish  serious  bodily  injury  through 
proof  of  protracted  and  obvious  disfigurement, 
for  purposes  of  offense  of  aggravated  assault, 
the  government  has  to  prove:  (1)  that  the  victim 
suffered  a  serious  physical  disfigurement,  (2) 
that  the  disfigurement  was  protracted  in  that  it 
remained  beyond  a  brief  recovery  period,  and 
(3)  that  the  disfigurement  had  a  degree  of 
genuine  prominence  sufficient  to  make  it  obvi- 
ous. Jackson  v.  United  States,  940  A.2d  981, 
2008  D.C.  App.  LEXIS  8  (2008). 

Serious  bodily  injury,  an  element  of  aggra- 
vated assault  while  armed  (AAWA),  usually 
involves  a  life-threatening  or  disabling  injury, 
but  the  court  must  also  consider  all  the  conse- 
quences of  the  injury  to  determine  whether  the 
appropriate  "high  threshold  of  injury"  has  been 
met.  Bolanos  v.  United  States,  938  A.2d  672, 
2007  D.C.  App.  LEXIS  700  (2007),  writ  of 
certiorari  denied  by  553  U.S.  1072,  128  S.  Ct. 
2517,  171  L.  Ed.  2d  799,  2008  U.S.  LEXIS  4463, 
76  U.S.L.W.  3629  (2008). 

The  fact  that  an  individual  suffered  from 
knife  or  gunshot  wounds  does  not  make  that 
injury  a  per  se  "serious  bodily  injury,"  an  ele- 
ment of  aggravated  assault  while  armed 
(AAWA).  Bolanos  v.  United  States,  938  A.2d 
672,  2007  D.C.  App.  LEXIS  700  (2007),  writ  of 
certiorari  denied  by  553  U.S.  1072,  128  S.  Ct. 
2517,  171  L.  Ed.  2d  799,  2008  U.S.  LEXIS  4463, 
76  U.S.L.W.  3629  (2008). 

"Serious  bodily  injury,"  an  element  of  aggra- 
vated assault  while  armed  (AAWA),  encom- 
passes bodily  injury  that  involves  a  substantial 
risk  of  death,  unconsciousness,  extreme  physi- 
cal pain,  protracted  and  obvious  disfigurement, 
or  protracted  loss  or  impairment  of  the  function 
of  a  bodily  member,  organ,  or  mental  faculty. 
Bolanos  v.  United  States,  938  A.2d  672,  2007 
D.C.  App.  LEXIS  700  (2007),  writ  of  certiorari 
denied  by  553  U.S.  1072,  128  S.  Ct.  2517,  171  L. 
Ed.  2d  799,  2008  U.S.  LEXIS  4463,  76  U.S.L.W. 
3629  (2008). 

In  the  offense  of  aggravated  assault,  the  jury 
may  infer  from  a  description  of  the  nature  and 
extent  of  injuries  that  an  individual  has  suf- 
fered serious  bodily  injury  as  defined  by  stat- 
ute. Earl  V.  United  States,  932  A.2d  1122,  2007 
D.C.  App.  LEXIS  844  (2007). 


"Serious  bodily  injury,"  which  is  required  to 
be  shown  to  prove  aggravated  assault  while 
armed,  is  bodily  injury  that  involves  a  substan- 
tial risk  of  death,  unconsciousness,  extreme 
physical  pain,  protracted  and  obvious  disfigure- 
ment, or  protracted  loss  or  impairment  of  the 
function  of  a  bodily  member,  organ,  or  mental 
faculty.  Earl  v.  United  States,  932  A.2d  1122, 
2007  D.C.  App.  LEXIS  844  (2007). 

"Serious  bodily  injury,"  as  element  of  aggra- 
vated assault  while  armed  (AAWA),  is  bodily 
injury  that  involves  a  substantial  risk  of  death, 
unconsciousness,  extreme  physical  pain,  pro- 
tracted and  obvious  disfigurement,  or  pro- 
tracted loss  or  impairment  of  the  function  of  a 
bodily  member,  organ,  or  mental  faculty.  Frye  v. 
United  States,  926  A.2d  1085,  2005  D.C.  App. 
LEXIS  532  (2005). 

Victim's  bruises  were  not  sufficiently  severe 
or  extensive  to  be  disfiguring,  as  required  for 
bruises  to  involve  protracted  and  obvious  dis- 
figurement and  thus  constitute  "serious  bodily 
injury"  for  purposes  of  aggravated  assault; 
bruises  were  on  victim's  left  arm  and  inner 
thighs,  numbered  three  or  four,  and  were  a  few 
or  several  centimeters  in  diameter.  Swinton  v. 
United  States,  902  A.2d  772,  2006  D.C.  App. 
LEXIS  350  (2006). 

For  purposes  of  aggravated  assault  while 
armed  charge,  the  weapon  used  need  not  be  a 
conventional  weapon,  but  can  be  any  instru- 
ment that  the  defendant  uses  as  a  weapon  and 
which  can  cause  serious  bodily  injury.  Hart  v. 
United  States,  863  A.2d  866,  2004  D.C.  App. 
LEXIS  686  (2004). 

Jury  may  infer  from  description  of  nature 
and  extent  of  injuries  that  individual  has  suf- 
fered "serious  bodily  injury,"  within  meaning  of 
offense  of  aggravated  assault.  Anderson  v. 
United  States,  857  A.2d  451,  2004  D.C.  App. 
LEXIS  425  (2004). 

For  aggravated  assault,  "serious  bodily  in- 
jury" means  bodily  injury  that  involves  sub- 
stantial risk  of  death,  unconsciousness,  ex- 
treme physical  pain,  protracted  and  obvious 
disfigurement,  or  protracted  loss  or  impairment 
of  function  of  bodily  member,  organ,  or  mental 
faculty.  Anderson  v.  United  States,  857  A.2d 
451,  2004  D.C.  App.  LEXIS  425  (2004). 

"Serious  bodily  injury,"  as  element  of  aggra- 
vated assault,  is  bodily  injury  that  involves  a 
substantial  risk  of  death,  unconsciousness,  ex- 
treme physical  pain,  protracted  and  obvious 
disfigurement,  or  protracted  loss  or  impairment 
of  the  function  of  a  bodily  member,  organ,  or 
mental  faculty.  Riddick  v.  United  States,  806 
A.2d  631,  2002  D.C.  App.  LEXIS  529  (2002). 

Definition  of  "serious  bodily  injury"  appear- 
ing in  sexual  abuse  statute  was  consistent  with 
that  followed  in  majority  of  jurisdictions,  and 
thus,  Court  of  Appeals  would  adopt  it  for  pur- 
pose of  determining  whether  Government  met 
its  burden  to  prove  "serious  bodily  injury"  un- 
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der  aggravated  assault  statute,  which  did  not 
define  "serious  bodily  injury."  D.C.  Code  1981, 
§§  22-504.1,  22-3202,  22-4101(7).  Nixon  v. 
United  States,  730  A.2d  145,  1999  D.C.  App. 
LEXIS  88  (1999),  writ  of  certiorari  denied  by 
528  U.S.  899,  120  S.  Ct.  233,  145  L.  Ed.  2d  196, 
1999  U.S.  LEXIS  6211,  68  U.S.L.W.  3230 
(1999). 

Weight  and  sufficiency  of  evidence. 

Aiding  and  abetting  instruction  in  prosecu- 
tion for  aggravated  assault  which  allowed  con- 
viction if  defendants  participated  in  "a  crime" 
or  "the  crime,"  but  specifically  told  jurors  that 
defendants  did  not  need  to  have  intent  "to 
commit  the  particular  crime  committed  by  the 
principal  offender,"  was  insufficient  to  convey  to 
jury  that  to  convict  defendants  as  aiders  and 
abettors,  they  were  required  to  be  found  to  have 
had  requisite  mens  rea  element  of  aggravated 
assault,  and  thereby  allowed  jury  to  find  defen- 
dants guilty  of  aggravated  assault  without 
mens  rea  element  required  by  statute.  Perry  v. 
United  States,  36  A.3d  799,  2011  D.C.  App. 
LEXIS  687  (2011). 

In  light  of  the  mens  rea  required  for  aggra- 
vated assault,  when  the  government  prosecutes 
a  defendant  under  an  aiding-and-abetting  the- 
ory of  criminal  liability,  in  addition  to  proving 
that  the  aider  and  abettor  participated  in  the 
assault,  the  government  must  prove  also  that 
the  aider  and  abettor  himself  intended  to  cause 
serious  bodily  injury  or  acted  with  extreme 
indifference  to  human  life  because  he  knew 
either  that  the  principal  would  commit  an  as- 
sault with  such  intent,  or  that  the  principal 
would  intentionally  engage  in  an  assaultive  act 
that  actually  created  a  grave  risk  of  serious 
bodily  injury.  Perry  v.  United  States,  36  A.3d 
799,  2011  D.C.  App.  LEXIS  687  (2011). 

There  was  sufficient  evidence  that  victim 
suffered  a  protracted  loss  or  impairment  of  the 
function  of  a  bodily  member,  such  that  she 
experienced  requisite  "serious  bodily  injury"  to 
support  juvenile's  adjudication  of  delinquency 
based  on  aggravated  assault;  victim  testified 
that,  immediately  following  the  attack,  she 
could  not  see  for  about  two  months  and  that,  at 
the  time  of  the  hearing,  six  months  after  the 
attack,  her  left  eye  had  not  recovered  well  like 
her  right  eye,  and  she  still  suffered  from  sharp 
pains  in  her  left  eye.  In  re  D.E.,  991  A.2d  1205, 
2010  D.C.  App.  LEXIS  148  (2010). 

Evidence  was  sufficient  to  support  conviction 
for  aggravated  assault;  witnesses  testified  that 
defendant  repeatedly  and  forcefully  struck  vic- 
tim with  his  fists,  and  defendant  assaulted 
victim  at  the  same  time  that  two  other  co- 
defendants  assaulted  victim.  Owens  v.  United 
States,  982  A.2d  310,  2009  D.C.  App.  LEXIS 
503  (2009),  writ  of  certiorari  denied  by  131  S. 
Ct.  258,  178  L.  Ed.  2d  171,  2010  U.S.  LEXIS 
7014,  79  U.S.L.W.  3202  (U.S.  2010). 


Despite  the  contradictions  in  testimony  re- 
garding the  identity  of  the  shooter,  there  was 
ample  evidence  to  support  the  jury's  finding  of 
defendant's  guilt  for  aggravated  assault  while 
armed  (AAWA)  and  assault  with  dangerous 
weapon  (ADW);  victim  testified  that  he  had 
known  defendant  since  childhood,  and  eight 
days  after  the  shooting,  detective  showed  vic- 
tim an  array  of  photographs,  and  victim  iden- 
tified defendant  as  his  assailant,  and  officer 
stated  that  he  discovered  victim  soon  after  the 
shooting  and  overheard  victim  speaking  to  his 
brother  when  he  identified  defendant  by  a  nick- 
name and  described  the  car  that  defendant  was 
driving.  Scott  v.  United  States,  954  A.2d  1037, 
2008  D.C.  App.  LEXIS  377  (2008). 

A  victim's  statements  regarding  pain  are  not 
alone  sufficient  to  support  a  finding  of  serious 
bodily  injury,  as  required  for  aggravated  as- 
sault. Scott  V.  United  States,  954  A.2d  1037, 
2008  D.C.  App.  LEXIS  377  (2008). 

Evidence  was  insufficient  to  show  that  inju- 
ries sustained  by  victim  following  juvenile's 
attack  caused  victim  extreme  physical  pain, 
and  thus  amounted  to  serious  bodily  injury,  as 
required  to  sustain  adjudication  of  guilt  on 
aggravated  assault  charge;  at  no  time  after  the 
attack  did  victim  state  she  was  in  extreme  pain, 
nor  did  she  ever  lose  consciousness  or  claim  to 
have  felt  faint  as  a  result  of  her  injuries,  victim 
walked  away  from  the  scene  of  the  attack  on 
her  own  accord,  victim  gave  no  indication  that 
her  pain  was  severe  or  unbearable  when  report- 
ing attack  to  officer,  and  there  was  no  evidence 
that  victim  sought  immediate  medical  care. 
Scott  V.  United  States,  954  A.2d  1037,  2008  D.C. 
App.  LEXIS  377  (2008). 

Evidence  during  prosecution  for  aggravated 
assault  while  armed  was  insufficient  as  a  mat- 
ter of  law  to  establish  that  victim  suffered 
either  "extreme  physical  pain"  or  "protracted 
and  obvious  disfigurement";  victim  was  not 
shot  or  stabbed  by  defendant  during  the  as- 
sault, she  suffered  no  broken  bones,  no  perfo- 
rated organs  or  other  internal  injuries,  and  no 
severed  muscles,  tendons,  or  nerves,  she  bled 
only  a  moderate  amount,  and  she  never  needed 
surgery,  lost  consciousness,  or  had  to  be  admit- 
ted to  the  hospital  after  receiving  outpatient 
treatment,  all  of  her  wounds  except  the  lacera- 
tion to  her  right  ear  were  superficial,  described 
by  her  own  treating  physicians  as  "skin  deep," 
"relatively  minor,"  "not  very  bad,"  and  "not  very 
serious,"  and  record  contained  no  reliable  clues 
regarding  the  size,  shape,  and  color  of  the  scars 
and  the  extent  to  which,  if  at  all,  the  scars  may 
have  been  noticeable.  Jackson  v.  United  States, 
940  A.2d  981,  2008  D.C.  App.  LEXIS  8  (2008). 

Evidence  was  insufficient  to  support  finding 
that  victim  faced  a  substantial  risk  of  death, 
serious  permanent  disfigurement,  or  protracted 
loss  or  impairment  of  the  functions  of  any 
bodily  organ,  for  purposes  of  "serious  bodily 
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injury"  element  of  aggravated  assault  while 
armed  (AAWA);  there  was  no  expert  testimony 
presented  regarding  the  effects  of  victim's  knife 
wounds,  or  whether  the  wounds  were  life- 
threatening,  and  the  evidence  failed  to  demon- 
strate if  the  wounds  or  incisions  from  the  sur- 
gery physically  scarred  victim  and  the  extent  of 
the  scarring,  if  any.  Bolanos  v.  United  States, 
938  A.2d  672,  2007  D.C.  App.  LEXIS  700 

(2007)  ,  writ  of  certiorari  denied  by  553  U.S. 
1072,  128  S.  Ct.  2517,  171  L.  Ed.  2d  799,  2008 
U.S.  LEXIS  4463,  76  U.S.L.W.  3629  (2008). 

Evidence  supported  finding  that  victim  suf- 
fered extreme  physical  pain  from  the  multiple 
stab  wounds  he  received,  sufficient  to  satisfy 
the  threshold  required  for  a  conviction  of  aggra- 
vated assault  while  armed  (AAWA);  victim  tes- 
tified that  he  told  an  officer  that  he  was  in  pain 
and  that  he  could  not  breathe,  he  also  testified 
that  his  muscles  hurt,  his  chest  was  in  pain, 
and  he  kept  thinking  that  he  was  going  to  die, 
and  his  medical  records  indicated  that,  upon 
his  arrival  at  the  hospital,  victim  complained  of 
shortness  of  breath  related  to  pain.  Bolanos  v. 
United  States,  938  A.2d  672,  2007  D.C.  App. 
LEXIS  700  (2007),  writ  of  certiorari  denied  by 
553  U.S.  1072,  128  S.  Ct.  2517,  171  L.  Ed.  2d 
799,  2008  U.S.  LEXIS  4463,  76  U.S.L.W.  3629 

(2008)  . 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  for  assault  with  a  dangerous 
weapon  (ADW),  as  an  aider  and  abettor;  there 
was  uncontroverted  evidence  that  defendant 
was  with  co-defendant,  the  victim's  attacker, 
not  only  from  the  beginning  of  the  fight,  but 
throughout,  each  of  the  victims  testified  that 
defendant  was  the  one  who  initiated  the  con- 
frontation, and  evidence  showed  that  defen- 
dant was  the  first  to  draw  his  knife,  thereby 
encouraging  the  other  members  of  his  group  to 
do  the  same.  Bolanos  v.  United  States,  938  A.2d 
672,  2007  D.C.  App.  LEXIS  700  (2007),  writ  of 
certiorari  denied  by  553  U.S.  1072,  128  S.  Ct. 
2517,  171  L.  Ed.  2d  799,  2008  U.S.  LEXIS  4463, 
76  U.S.L.W.  3629  (2008). 

Evidence  was  insufficient  to  support  findings 
that  two  victims  suffered  extreme  physical 
pain,  for  purposes  of  "serious  bodily  injury" 
element  of  aggravated  assault  while  armed 
(AAWA);  neither  victim  testified  as  to  how 
much  pain,  if  any,  he  felt,  and  although  at  trial 
detective  testified  that  all  the  victims  were  in 
pain  and  that  each  was  given  pain  medication, 
this  evidence  was  not  enough  to  satisfy  the 
showing  of  extreme  pain  that  the  statute  re- 
quired. Bolanos  v.  United  States,  938  A.2d  672, 
2007  D.C.  App.  LEXIS  700  (2007),  writ  of 
certiorari  denied  by  553  U.S.  1072,  128  S.  Ct. 
2517,  171  L.  Ed.  2d  799,  2008  U.S.  LEXIS  4463, 
76  U.S.L.W.  3629  (2008). 

Evidence  was  insufficient  to  support  finding 
that  victim  faced  a  substantial  risk  of  death,  or 
suffered  from  either  protracted  and  obvious 


disfigurement  or  protracted  loss  or  impairment 
of  the  function  of  a  bodily  member  as  a  result  of 
the  stabbing  wound  he  received  from  defen- 
dant, for  purposes  of  "serious  bodily  injury" 
element  of  aggravated  assault  while  armed 
(AAWA);  though  victim  testified  that  defendant 
stabbed  him  in  his  arm  and  cut  his  wrist, 
medical  records  described  the  upper  arm 
wound  as  "without  complication"  and  the  wrist 
wound  as  "superficial,"  requiring  only  stitches, 
and  the  record  was  void  of  any  evidence  of  the 
medical,  consequential  or  lasting  effects  of  the 
wounds  inflicted  on  victim.  Bolanos  v.  United 
States,  938  A.2d  672,  2007  D.C.  App.  LEXIS 
700  (2007),  writ  of  certiorari  denied  by  553  U.S. 
1072,  128  S.  Ct.  2517,  171  L.  Ed.  2d  799,  2008 
U.S.  LEXIS  4463,  76  U.S.L.W.  3629  (2008). 

Evidence  was  insufficient  to  show  that  com- 
plainant suffered  "serious  bodily  injury,"  as 
required  to  support  conviction  for  aggravated 
assault;  although  complainant  suffered 
sprained  wrist  and  bruises  to  body  and  to 
kidney,  injuries  were  not  life  threatening  or 
disabling.  Earl  v.  United  States,  932  A.2d  1122, 
2007  D.C.  App.  LEXIS  844  (2007). 

Evidence  was  sufficient  to  show  that  victim 
suffered  serious  bodily  injury,  as  required  for 
conviction  for  aggravated  assault  while  armed; 
victim  was  stabbed  16  times  with  defendant's 
scissors  and,  as  a  result,  bled  from  his  back, 
hands,  and  shoulder,  victim  could  no  longer 
move  and  was  losing  consciousness  when  he 
arrived  at  hospital,  two  bones  in  victim's  left 
hand  were  broken,  victim  wore  a  case  for  four 
months  and  missed  11  months  of  work,  which 
was  evidence  of  protracted  loss  or  impairment 
of  his  arm,  and  victim  also  testified  that  he 
attended  physical  therapy  for  three  months, 
developed  arthritis,  and  developed  multiple 
scars.  Earl  v.  United  States,  932  A.2d  1122, 
2007  D.C.  App.  LEXIS  844  (2007). 

Sufficient  evidence  supported  defendant's 
conviction  for  attempted  aggravated  assault 
while  armed  (attempted  AAWA);  victim  testi- 
fied that  defendant  drove  his  van  at  her  vehicle 
and  forced  her  onto  shoulder  of  road,  and  ac- 
cording to  victim,  defendant  actually  threat- 
ened to  "ram"  her,  beat  her  and  kill  her,  and 
thus,  jury  could  conclude  reasonably  that  it  was 
likely  that  victim  would  have  sustained  serious 
bodily  injuries  if  she  had  not  successfully 
avoided  collision  while  fleeing  from  defendant, 
who  had  threatened  her  life  and  was,  by  his 
action,  attempting  to  cause  her  to  have  acci- 
dent. Frye  v.  United  States,  926  A.2d  1085, 
2005  D.C.  App.  LEXIS  532  (2005). 

Evidence  was  sufficient  to  establish  that  the 
nature  of  victim's  three  gunshot  wounds,  one  of 
which  broke  a  vertebra  and  lodged  inside  his 
body,  constituted  serious  bodily  injury,  as  re- 
quired to  sustain  conviction  for  aggravated  as- 
sault while  armed,  even  though  victim  was  not 
in  critical  condition,  was  not  paralyzed,  and  did 
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not  receive  emergency  surgery;  victim  nearly 
lost  consciousness,  indicated  that  he  was  in 
pain,  and  suffered  from  an  impairment  of  the 
function  of  his  right  leg,  victim  was  at  risk  of 
paralysis  if  his  spine  started  to  swell  in  the  area 
where  the  bullet  had  lodged,  and  bullet  was 
only  an  inch  from  victim's  aorta.  Freeman  v. 
United  States,  912  A.2d  1213,  2006  D.C.  App. 
LEXIS  654  (2006). 

Evidence  was  insufficient  to  show  that  vic- 
tim's bruises,  even  if  disfiguring,  were  pro- 
tracted and  obvious,  as  required  for  bruises  to 
involve  protracted  and  obvious  disfigurement 
and  thus  constitute  "serious  bodily  injury"  for 
purposes  of  aggravated  assault,  even  though 
victim  testified  that  she  was  "still  bruised  up" 
five  months  after  incident;  testimony  did  not 
establish  whether  or  how  long  her  bruises, 
which  numbered  three  or  four  and  were  a  few 
or  several  centimeters  in  diameter  at  time  of 
hospital  examination  shortly  after  incident,  re- 
mained prominent  or  even  visible.  Swinton  v. 
United  States,  902  A.2d  772,  2006  D.C.  App. 
LEXIS  350  (2006). 

Evidence  that  defendant  threatened  to  burn 
victim  by  setting  bed  on  fire  if  victim  did  not 
leave,  and  that  defendant  actually  tried  to 
ignite  bed  clothes  with  lighter,  was  sufficient  to 
support  conviction  for  felony  threats  and  as- 
sault with  dangerous  weapon.  Jones  v.  United 
States,  893  A.2d  564,  2006  D.C.  App.  LEXIS  92 
(2006). 

Evidence  was  sufficient  to  show  that  the 
injury  to  victim,  after  being  stabbed  multiple 
times  by  defendant,  involved  extreme  pain  and 
serious  protracted  disfigurement,  as  required 
to  establish  "serious  bodily  injury"  element  of 
aggravated  assault  while  armed;  victim  sus- 
tained stab  wounds  to  the  stomach,  chest  and 
arm  in  addition  to  minor  nicks  from  defendant's 
knife  attack,  victim  testified  that  he  screamed 
when  stabbed  and  that  he  was  bleeding  pro- 
fusely, officer  testified  that  when  he  arrived  at 
the  scene  he  observed  that  victim  had  a  lot  of 
blood  on  his  shirt  and  that  victim  appeared  to 
be  disoriented  and  in  a  great  deal  of  pain, 
victim  underwent  surgery  and  was  hospitalized 
for  five  days,  and  victim  had  scarring  as  a 
result  of  the  stabbings.  Jenkins  v.  United 
States,  877  A.2d  1062,  2005  D.C.  App.  LEXIS 
338  (2005). 

Sufficient  evidence  supported  convictions  for 
aggravated  assault  while  armed  and  assault 
with  a  dangerous  weapon;  during  argument 
between  defendant  and  victim,  defendant 
plunged  knife  deep  into  victim's  neck,  and  vic- 
tim required  emergency  surgery  to  repair  two 
life-threatening  lacerations  to  his  right  carotid 
artery.  Finch  v.  United  States,  867  A.2d  222, 
2005  D.C.  App.  LEXIS  19  (2005),  writ  of  certio- 
rari denied  by  544  U.S.  1055,  125  S.  Ct.  2313, 
161  L.  Ed.  2d  1100,  2005  U.S.  LEXIS  4294,  73 
U.S.L.W.  3685  (2005). 


Sufficient  evidence  supported  conclusion  that 
victim  suffered  "serious  bodily  injury,"  as  nec- 
essary to  sustain  conviction  for  aggravated  as- 
sault while  armed;  victim  was  stabbed  multiple 
times  on  both  arms  and  in  the  vagina,  wounds 
resulted  in  a  four-day  hospitalization,  and  a 
total  of  72  stitches,  and  victim  testified  that  the 
wounds  caused  her  a  great  deal  of  ongoing  pain. 
Hart  V.  United  States,  863  A.2d  866,  2004  D.C. 
App.  LEXIS  686  (2004). 

Evidence  was  sufficient  to  support  conviction 
for  aggravated  assault  while  armed;  issue  of 
who  was  the  first  aggressor  came  down  to  a 
credibility  contest  between  complainant  and 
defendant,  and  even  if  the  jury  had  believed 
that  the  complainant  attacked  defendant  first, 
the  evidence  of  the  injuries  suffered  by  the 
complainant  from  stabbing,  coupled  with  the 
fact  that  defendant  suffered  none  of  conse- 
quence, permitted  the  jury  to  find  that  defen- 
dant forfeited  her  right  of  self-defense  by  using 
excessive  force.  Hart  v.  United  States,  863  A.2d 
866,  2004  D.C.  App.  LEXIS  686  (2004). 

Evidence  was  sufficient  to  support  finding 
that  victim  suffered  serious  bodily  injury,  thus 
supporting  conviction  for  aggravated  assault; 
victim  testified  that  stabbing  was  very  painful, 
victim  was  taken  to  surgery  because  knife  had 
gone  through  kidney,  surgery  resulted  in  a  six 
to  eleven  inch  scar,  victim  underwent  second 
surgery  due  to  complications,  victim  testified 
that  defendant  jumped  on  her  face,  victim's 
nose  and  sinus  bone  were  broken,  and  physi- 
cian testified  that  long  term  effects  of  such 
injuries  could  be  painful  conditions  including 
sinus  infections  and  sinusitis.  Anderson  v. 
United  States,  857  A.2d  451,  2004  D.C.  App. 
LEXIS  425  (2004). 

Sufficient  evidence  supported  convictions  for 
armed  carjacking,  armed  robbery,  aggravated 
assault  while  armed  (AAWA),  assault  with  a 
dangerous  weapon  (ADW),  possession  of  a  fire- 
arm while  committing  a  crime  of  violence,  and 
carrjdng  a  pistol  without  a  license;  victim  was 
able  to  determine  defendants'  relative  heights 
and  complexions,  although  they  masked  their 
faces,  officer  apprehended  defendant  after  he 
fled  from  car  bearing  license  number  of  car 
reported  stolen  only  a  few  minutes  earlier,  and 
wearing  very  shoes  identified  as  those  stolen 
from  victim's  feet,  and  defendant's  girlfriend 
testified  that  defendants  brought  into  her 
apartment  several  person  items  belonging  to 
victim.  Beaner  v.  United  States,  845  A.2d  525, 
2004  D.C.  App.  LEXIS  75  (2004). 

Sufficient  evidence  supported  conclusion  that 
victim  suffered  "serious  bodily  injury,"  as  nec- 
essary to  sustain  conviction  for  aggravated  as- 
sault while  armed  (AAWA);  victim  testified  that 
he  lost  consciousness  from  multiple  blows  to  his 
head,  from  which  could  be  concluded  that  there 
was  not  merely  substantial  risk  of  unconscious- 
ness, but  actual  loss  of  consciousness,  thus 
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placing  his  injuries  squarely  within  statutory 
definition  of  "serious  bodily  injury."  Beaner  v. 
United  States,  845  A.2d  525,  2004  D.C.  App. 
LEXIS  75  (2004). 

Evidence  was  sufficient  to  support  defen- 
dant's convictions  for  aggravated  assault  and 
malicious  disfigurement  while  armed;  jury  was 
well  within  its  authority  in  rejecting  defen- 
dant's claim  that  he  acted  in  self-defense  in 
seriously  burning  victim  with  an  electric  iron, 
and  it  likewise  had  ample  grounds  on  which  to 
conclude  that  her  injuries  constituted  disfig- 
urement. Burton  v.  United  States,  818  A.2d 
198,  2003  D.C.  App.  LEXIS  135  (2003). 

Evidence  was  insufficient,  in  prosecution  for 
armed  aggravated  assault  arising  from  inci- 
dent in  which  shotgun  carried  by  defendant 
fired  and  shot  victim  through  the  palm  after 
victim  shoved  gun  with  his  hand,  to  support  a 
finding  that  defendant  knowingly  or  purpose- 
fully caused  serious  bodily  injury;  evidence  was 
entirely  consistent  with  an  argument  that  gun 
discharged  accidentally  when  victim  struck  it 
in  attempt  to  divert  it  from  himself.  Perry  v. 
United  States,  812  A.2d  924,  2002  D.C.  App. 
LEXIS  741  (2002). 

Evidence  established  that  defendant,  at  a 
minimum,  aided  and  abetted  the  assault  with 
intent  to  kill  while  armed  and  the  aggravated 
assault  while  armed;  victim  testified  that  de- 
fendant retrieved  the  knife  that  was  used 
against  her,  that  he  alternately  beat  and 
"stomped"  on  her,  and  that  he  held  her  arms 
while  the  other  assailants  brutally  attacked 
her,  and  defendant  was  smeared  with  blood 
when  he  was  arrested.  Riddick  v.  United  States, 
806  A.2d  631,  2002  D.C.  App.  LEXIS  529 
(2002). 

Evidence  established  "serious  bodily  injury," 
as  element  of  aggravated  assault;  victim  re- 
counted how  she  moaned  in  pain,  cried,  and 
screamed  for  help  during  and  immediately  af- 
ter being  stabbed  with  broken  stick  and  piece  of 
glass,  officer  gave  detailed  and  graphic  descrip- 
tion of  her  being  soaked  in  blood  and  bleeding 
profusely  from  neck,  paramedics  told  detective 
at  crime  scene  that  they  believed  victim  would 
die  as  result  of  blood  loss,  and  medical  records 
showed  neck  wound  transecting  muscle  and 
nerve  which  necessitated  emergency  explor- 
atory surgery.  Riddick  v.  United  States,  806 
A.2d  631,  2002  D.C.  App.  LEXIS  529  (2002). 

Defendant  was  not  entitled  to  a  new  trial  for 
aggravated  assault  based  on  newly  discovered 
evidence;  the  alleged  new  evidence  was  an 
affidavit  which  stated  that  defendant  did  not 
serve  a  jail  sentence  for  his  previous  assault 
conviction,  the  evidence  had  been  readily  avail- 
able to  defendant  prior  to  or  during  trial,  and 
defendant  was  aware  that  the  State  planned  to 
use  defendant's  assault  conviction  as  a  "link"  to 
his  murder  conviction  for  impeachment  pur- 


poses. Haley  v.  United  States,  799  A.2d  1201, 
2002  D.C.  App.  LEXIS  312  (2002). 

Evidence  that  defendant  maliciously  beat 
and  burned  the  victim,  leaving  a  permanent 
scar  on  her  leg  from  a  clothes  iron,  because  in 
working  for  him  as  a  prostitute  she  had  failed 
to  turn  over  an  indeterminate  sum  of  money, 
supported  conviction  for  aggravated  assault 
while  armed.  Hudson  v.  United  States,  790  A.2d 
531,  2002  D.C.  App.  LEXIS  8  (2002). 

Evidence  that  defendant  cut  victim's  left  eye- 
ball with  a  knife  or  razor  blade,  cutting  through 
full  thickness  of  wall  of  victim's  eye,  threaten- 
ing victims'  vision  in  that  eye  and  requiring 
months  of  monitoring  for  development  of  com- 
plications, together  with  evidence  that  victim 
was  legally  bind  in  his  right  eye  before  the 
attack,  was  sufficient  to  support  finding  that 
defendant  inflicted  "serious  bodily  injury,"  as 
required  to  support  conviction  of  aggravated 
assault.  Wilson  v.  United  States,  785  A.2d  321, 
2001  D.C.  App.  LEXIS  240  (2001). 

Evidence  was  sufficient  to  establish  identity, 
and  thus,  was  sufficient  to  support  convictions 
for  aggravated  assault  while  armed  and  assault 
with  a  dangerous  weapon,  where  eyewitness 
who  identified  defendant  observed  the  entire 
altercation,  the  gymnasium  where  the  fight 
occurred  was  adequately  lit,  and  eyewitness 
was  no  more  than  30  feet  from  the  incident, 
which  was  close  enough  to  see  a  small,  sharp 
object  in  defendant's  hand  and  to  observe  de- 
fendant's face.  Martin  v.  United  States,  756 
A.2d  901,  2000  D.C.  App.  LEXIS  172  (2000). 

Victim's  identification  of  the  defendant,  a 
friend  for  at  least  twenty  years,  supported 
aggravated  assault  conviction,  even  though  the 
victim  was  uncertain  of,  or  recanted,  his  prior 
identification  at  trial.  Sparks  v.  United  States, 
755  A.2d  394,  2000  D.C.  App.  LEXIS  109 
(2000). 

Testimony  by  the  defendant's  girlfriend  that 
she  found  a  pellet  gun  under  the  defendant's 
bed  was  relevant  in  an  aggravated  assault 
prosecution.  Sparks  v.  United  States,  755  A.2d 
394,  2000  D.C.  App.  LEXIS  109  (2000). 

Evidence  was  sufficient  to  show  that  the 
injury  to  victim,  after  being  struck  with  a  beer 
bottle  by  defendant,  involved  a  substantial  risk 
of  death,  unconsciousness,  extreme  physical 
pain,  protracted  and  obvious  disfigurement,  or 
protracted  loss  or  impairment  of  the  function  of 
a  bodily  member,  organ,  or  mental  faculty,  as 
required  to  establish  "serious  bodily  injury" 
element  of  aggravated  assault  while  armed, 
where  victim  testified  that  he  was  "semi-uncon- 
scious," "in  total  shock,"  and  "not  totally  coher- 
ent" after  the  assault,  photographs  revealed 
deep  cuts  around  victim's  nose  and  left  eye,  and 
medical  records  established  that  victim's  "re- 
pair level"  was  "intermediate,"  and  that  the  48 
stitches  he  received  were  "layered."  D.C.  Code 
1981,  §§  22-504.1,  22-3202.  Gathy  v.  United 
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States,  754  A.2d  912,  2000  D.C.  App.  LEXIS 
128  (2000). 

Evidence  did  not  establish  that  two  shooting 
victims  suffered  serious  bodily  injury,  as  was 
required  for  convictions  for  aggravated  assault 
while  armed  (AAWA);  although  witness  stated 
that  he  saw  two  holes  on  first  victim's  body, 
including  hole  behind  victim's  ear  with  blood 
coming  out,  and  that  second  victim  grabbed  his 
shoulder  and  there  was  blood  on  back  of  his 


shirt  "like  he  got  hit  in  the  back  of  his  neck  or 
his  shoulder,"  there  was  no  testimony  from 
victims,  health  professionals  who  treated  them, 
or  medical  records  detailing  nature  and  extent 
of  their  injuries.  D.C.  Code  1981,  §§  22-504.1, 
22-3202,  22-4101(7).  Nixon  v  United  States, 
730A.2d  145,  1999  D.C.  App.  LEXIS  88(1999), 
writ  of  certiorari  denied  by  528  U.S.  899,  120  S. 
Ct.  233,  145  L.  Ed.  2d  196,  1999  U.S.  LEXIS 
6211,  68  U.S.L.W.  3230  (1999). 


§  22-405.  Assault  on  member  of  police  force,  campus  or 
university  special  police,  or  fire  department. 

(a)  For  the  purposes  of  this  section,  the  term  "law  enforcement  officer" 
means  any  officer  or  member  of  any  pohce  force  operating  and  authorized  to  act 
in  the  District  of  Columbia,  including  any  reserve  officer  or  designated  civilian 
employee  of  the  Metropolitan  Police  Department,  any  licensed  special  police 
officer,  any  officer  or  member  of  any  fire  department  operating  in  the  District 
of  Columbia,  any  officer  or  employee  of  any  penal  or  correctional  institution  of 
the  District  of  Columbia,  any  officer  or  employee  of  the  government  of  the 
District  of  Columbia  charged  with  the  supervision  of  juveniles  being  confined 
pursuant  to  law  in  any  facility  of  the  District  of  Columbia  regardless  of 
whether  such  institution  or  facility  is  located  within  the  District,  any  investi- 
gator or  code  inspector  employed  by  the  government  of  the  District  of 
Columbia,  or  any  officer  or  employee  of  the  Department  of  Youth  Rehabilitation 
Services,  Court  Services  and  Offender  Supervision  Agency,  the  Social  Services 
Division  of  the  Superior  Court,  or  Pretrial  Services  Agency  charged  with 
intake,  assessment,  or  community  supervision. 

(b)  Whoever  without  justifiable  and  excusable  cause,  assaults,  resists, 
opposes,  impedes,  intimidates,  or  interferes  with  a  law  enforcement  officer  on 
account  of,  or  while  that  law  enforcement  officer  is  engaged  in  the  performance 
of  his  or  her  official  duties  shall  be  guilty  of  a  misdemeanor  and,  upon 
conviction,  shall  be  imprisoned  not  more  than  180  days  or  fined  not  more  than 
$1,000,  or  both. 

(c)  A  person  who  violates  subsection  (b)  of  this  section  and  causes  significant 
bodily  injury  to  the  law  enforcement  officer,  or  commits  a  violent  act  that 
creates  a  grave  risk  of  causing  significant  bodily  injury  to  the  officer,  shall  be 
guilty  of  a  felony  and,  upon  conviction,  shall  be  imprisoned  not  more  than  10 
years  or  fined  not  more  than  $10,000,  or  both. 

(d)  It  is  neither  justifiable  nor  excusable  cause  for  a  person  to  use  force  to 
resist  an  arrest  when  such  an  arrest  is  made  by  an  individual  he  or  she  has 
reason  to  believe  is  a  law  enforcement  officer,  whether  or  not  such  arrest  is 
lawful. 

(R.S.,  D.C,  §  432;  June  29,  1953,  67  Stat.  95,  ch.  159,  §  205;  Oct.  20,  1965,  79 
Stat.  1011,  Pub.  L.  89-277,  §  1;  July  29, 1970,  84  Stat.  601,  Pub.  L.  91-358,  title 
II,  §  206;  Aug.  11,  1971,  85  Stat.  316,  Pub.  L.  92-92;  May  21,  1994,  D.C.  Law 
10-119,  §  3,  41  DCR  1639;  Oct.  18,  1995,  D.C.  Law  11-63,  §  3,  42  DCR  4109; 
June  3,  1997,  D.C.  Law  11-275,  §  4,  44  DCR  1408;  June  12,  1999,  D.C.  Law 
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12-284,  §  2,  46  DCR  1328;  June  18,  1999,  D.C.  Law  12-288,  §  2,  45  DCR  4471; 
Apr.  24,  2007,  D.C.  Law  16-306,  §  208,  53  DCR  8610.) 


Cross  references.  —  Minimum  sentence  for 
violation  of  section,  see  §  24-403. 

Offenses  committed  against  any  private  cor- 
rectional officer  or  other  employee  of  the  pri- 
vate operator,  inmates  confined  to  CTF,  see 
§  24-261.03. 

Sentencing,  supervised  release,  and  good 
time  credit  for  felonies  committed  on  or  after 
August  5,  2000,  see  §  24-403.01. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  23-524  and  24-403. 

Prior  Codifications.  —  1981  Ed.,  §  22-505. 

1973  Ed.,  §  22-505. 

Effect  of  amendments.  —  D  C.  Law  16-306 
rewrote  the  section. 
Temporary  Amendment  of  Section.  — 

Section  2  of  D.C.  Law  12-282  inserted  "any 
designated  civilian  employee  of  the  Metropoli- 
tan Police  Department"  near  the  beginning  of 
(a). 

Section  13(b)  of  D.C.  Law  12-282  provided 
that  the  act  shall  expire  after  225  days  of  its 
having  taken  effect. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  2  of  the  Metropol- 
itan Police  Department  Civilianization  and 
Street  Solicitation  for  Prostitution  Emergency 
Amendment  Act  of  1998  (D.C.  Act  12-428,  Au- 
gust 6,  1998,  45  DCR  5884),  §  2  of  the  Metro- 
politan Police  Department  Civilianization  Leg- 
islative Review  Emergency  Amendment  Act  of 
1998  (D.C.  Act  12-506,  November  10,  1998,  45 
DCR  45  8139),  and  §  2  of  the  Metropolitan 
Police  Department  Civilianization  Congressio- 
nal Review  Emergency  Amendment  Act  of  1999 
(D.C.  Act  13-13,  February  8,  1999,  46  DCR 
2333). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  208  of  Omnibus  Public  Safety  Emer- 
gency Amendment  Act  of  2006  (D.C.  Act  16-445, 
July  19,  2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  208  of  Omnibus  Public  Safety  Con- 
gressional Review  Emergency  Amendment  Act 
of  2006  (D.C.  Act  16-490,  October  18,  2006,  53 
DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  208  of  Omnibus  Public  Safety  Con- 
gressional Review  Emergency  Amendment  Act 
of  2007  (D.C.  Act  17-10,  January  16,  2007,  54 
DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  208  of  Omnibus  Pubhc  Safety  Sec- 
ond Congressional  Review  Emergency  Amend- 
ment Act  of  2007  (D.C.  Act  17-25,  April  19, 
2007,  54  DCR  4036). 

Legislative  history  of  Law  10-119.  —  Law 
10-119,  the  "Anti-Gender  Discriminatory  Lan- 
guage Criminal  Offenses  Amendment  Act  of 


1994,  "  was  introduced  in  Council  and  assigned 
Bill  No.  10-332,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  February 
1,  1994,  and  March  1,  1994,  respectively. 
Signed  by  the  Mayor  on  March  17,  1994,  it  was 
assigned  Act  No.  10-209  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-119  became  effective  on  May  21,  1994. 

Legislative  history  of  Law  11-63.  —  Law 

11-  63,  the  "College  and  University  Campus 
Security  Amendment  Act  of  1995,"  was  intro- 
duced in  Council  and  assigned  Bill  No.  11-152, 
which  was  referred  to  the  Committee  on  the 
Judiciary.  The  Bill  was  adopted  on  first  and 
second  readings  on  June  20,  1995,  and  July  11, 

1995,  respectively.  Signed  by  the  Mayor  on  July 
25,  1995,  it  was  assigned  Act  No.  11-120  and 
transmitted  to  both  Houses  of  Congress  for  its 
review.  D.C.  Law  11-63  became  effective  on 
October  18,  1995. 

Legislative  history  of  Law  11-275.  —  For 
legislative  history  of  D.C.  Law  11-275,  see  His- 
torical and  Statutory  Notes  following  §  22-404. 

Legislative  history  of  Law  12-282.  —  Law 

12-  282,  the  "MetropoHtan  Police  Department 
Civilianization  Temporary  Amendment  Act  of 
1998,"  was  introduced  in  Council  and  assigned 
Bill  No.  12-709.  The  Bill  was  adopted  on  first 
and  second  readings  on  July  7,  1998,  and  Sep- 
tember 22,  1998,  respectively.  Signed  by  the 
Mayor,  it  was  assigned  Act  No.  12-492  and 
transmitted  to  both  Houses  of  Congress  for  its 
review.  D.C.  Law  12-282  became  effective  on 
May  28,  1999. 

Legislative  history  of  Law  12-284.  —  Law 
12-284,  the  "Metropolitan  Police  Department 
Civilianization  Amendment  Act  of  1998,"  was 
introduced  in  Council  and  assigned  Bill  No. 
12-710,  which  was  referred  to  the  Committee 
on  the  Judiciary.  The  Bill  was  adopted  on  first 
and  second  readings  on  December  1,  1998,  and 
December  15,  1998,  respectively.  Signed  by  the 
Mayor,  it  was  assigned  Act  No.  12-613  and 
transmitted  to  both  Houses  of  Congress  for  its 
review.  D.C.  Law  12-284  became  effective  on 
June  12,  1999. 

Legislative  history  of  Law  12-288.  —  Law 
12-288,  the  "Assault  on  an  Inspector  or  Inves- 
tigator and  Revitalization  Corporation  Amend- 
ment Act  of  1998,"  was  introduced  in  Council 
and  assigned  Bill  No.  12-21,  which  was  referred 
to  the  Committee  on  the  Judiciary.  The  Bill  was 
adopted  on  first  and  second  readings  on  May  5, 
1998,  and  May  19,  1998,  respectively  Signed  by 
the  Mayor,  it  was  assigned  Act  No.  12-380  and 
transmitted  to  both  Houses  of  Congress  for  its 
review.  D.C.  Law  12-288  became  effective  on 
June  18,  1999. 
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Legislative  history  of  Law  16-306.  —  For 

Law  16-306,  see  notes  following  §  22-404. 


CASE  NOTES 


Analysis 

Active  confrontation. 
Adequacy  of  representation. 
Admissibility  of  evidence. 
Arguments  and  conduct  of  counsel. 
Arrest. 

Construction  and  application. 

Deadly  or  dangerous  weapon. 

Defenses. 

Discovery. 

Discretion  of  court. 

Double  jeopardy. 

Examination  of  witnesses. 

Expungement  of  records. 

Identification  of  accused. 

Indictment  and  information. 

Instructions. 

Jurisdiction. 

Juvenile  adjudications. 

Legislative  power  of  Congress. 

Lesser  included  offenses. 

Merger  of  offenses. 

Nature  and  elements  of  offense. 

— In  general. 

— Obstruction  of  justice,  nature  and  elements 

of  offense. 
Off-duty  officer. 
Pleas. 

Presumptions  and  burden  of  proof. 

Purpose. 

Review. 

Validity 

Verdict. 

Weight  and  sufficiency  of  evidence. 

Active  confrontation. 

Police  officers  are  required  to  take  police 
action  when  crimes  are  committed  in  their 
presence,  and  the  same  holds  true  for  a  member 
of  police  department  engaged  in  police-related 
outside  employment  when  the  member's  police 
powers  are  in  effect  for  purposes  of  statute 
making  it  unlawful  for  person  to  assault  or 
resist  law  enforcement  officer  while  officer  is 
engaged  in  the  performance  of  his  official  du- 
ties. Mattis  V  United  States,  995  A.2d  223, 
2010  D.C.  App.  LEXIS  268  (2010). 

Defendant's  flight  from  the  scene  was  im- 
properly considered  as  a  basis  for  his  conviction 
for  assaulting  a  police  officer;  defendant's  flight 
was  not  active  conduct  directed  against  the 
officers,  and  while  defendant  frustrated  the 
officer's  purpose,  the  manner  in  which  he  did  so 
did  not  contravene  the  statute,  prohibiting  one 
from  assaulting  a  police  officer,  because  he  did 
not  resist,  oppose  or  impede  the  officer  from 
questioning  him  or  attempting  to  arrest  him, 


and  instead,  he  chose  not  to  comply.  Coghill  v. 
United  States,  982  A.2d  802,  2009  D.C.  App. 
LEXIS  544  (2009). 

To  violate  the  assaulting  a  police  officer  stat- 
ute, a  person's  conduct  must  cross  the  line  into 
active  confrontation,  obstruction  or  other  action 
directed  against  an  officer's  performance  in  the 
line  of  duty  by  actively  interposing  some  obsta- 
cle that  precluded  the  officer  from  questioning 
him  or  attempting  to  arrest  him.  Coghill  v. 
United  States,  982  A.2d  802,  2009  D.C.  App. 
LEXIS  544  (2009). 

Defendant  did  not  actively  or  physically  op- 
pose or  interfere  with  the  officers  simply  by 
failing  to  remove  her  hands  from  her  pockets, 
and  this  aspect  of  defendant's  conduct  did  not 
cross  the  line  into  active  confrontation,  obstruc- 
tion or  other  action  directed  against  an  officer's 
performance  in  the  line  of  duty,  as  required  to 
convict  defendant  of  assaulting,  resisting,  or 
interfering  with  a  police  officer.  Howard  v. 
United  States,  966  A.2d  854,  2009  D.C.  App. 
LEXIS  42  (2009). 

Adequacy  of  representation. 

Defense  counsel's  performance  in  prosecution 
for  assault  on  police  officer  with  dangerous 
weapon,  assault  with  dangerous  weapon  and 
carrjdng  pistol  without  license,  including  inci- 
dents at  suppression  hearing,  opening  and  clos- 
ing statements  at  trial,  examination  of  wit- 
nesses and  arguments  at  sentencing  hearing, 
constituted  gross  incompetence  for  purposes  of 
determining  whether  defendant  was  denied  ef- 
fective assistance  of  counsel.  D.C.  Code  §§  22- 
502,  22-505(a,  b),  22-3204;  U.S.  Const.  Amend. 
6.  Oesby  V  United  States,  398A.2d  1,  1979  D.C. 
App.  LEXIS  332  (1979). 

Accused,  who  was  convicted  of  armed  rob- 
bery, assault  with  a  dangerous  weapon,  assault 
on  police  officer  and  possession  of  prohibited 
weapon  and  who  asserted  that  there  had  been 
inadequate  preparation  by  his  trial  counsel, 
was  not  denied  his  right  to  effective  assistance 
of  counsel,  absent  any  indication  of  any  sub- 
stantial defense  which  accused  might  have  ad- 
vanced and  which  was  excluded  as  result  of 
such  alleged  lack  of  preparation.  D.C.  Code 
§§  22-502,  22-505(a),  22-2901,  22-3202,  22- 
3214(a);  U.S.  Const.  Amend.  6.  White  v  United 
States,  358  A.2d  645,  1976  D.C.  App.  LEXIS 
279  (1976). 

Failure  to  preserve,  for  appeal,  the  issue 
whether  trial  court  erred  in  allowing  in-court 
identifications  of  accused,  who  were  convicted 
of  armed  robbery,  assault  with  a  dangerous 
weapon,  assault  on  police  officer  and  possession 
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of  prohibited  weapon,  did  not  deny  effective 
assistance  of  counsel  where  sole  ground  ad- 
vanced for  suppression  of  in-court  identifica- 
tions was  the  failure  of  government  to  conduct 
pretrial  lineups  and  there  was  no  indication 
that  on-scene  confrontations  between  accused 
and  government  witnesses  were  tainted  by  any 
impermissible  police  procedure.  D.C.  Code 
§§  22-502,  22-505(a),  22-2901,  22-3202,  22- 
3214(a);  U.S.  Const.  Amends.  5,  6;  D.C.  Code 
SCR,  Criminal  Rule  12(b)(3).  White  v  United 
States,  358  A.2d  645,  1976  D.C.  App.  LEXIS 
279  (1976). 

Admissibility  of  evidence. 

In  prosecution  for  assault  with  a  deadly 
weapon  upon  a  member  of  the  police  depart- 
ment, under  the  circumstances,  failure  of  de- 
fendant's counsel  in  the  trial  court  to  pursue  his 
attempt  to  impeach  a  government  witness  did 
not  constitute  ineffective  assistance  of  counsel, 
nor,  under  the  circumstances,  did  trial  court  err 
in  permitting  introduction  of  evidence  on  the 
doctrine  of  flight  or  in  giving  an  erroneous 
instruction  thereon.  D.C.  Code  1951,  §  22- 
505(b).  TolHver  v  U.S.,  273  F.2d  523,  1959  U.S. 
App.  LEXIS  2872  (C.A.D.C.  1959). 

Although  defendant's  flight  was  not  a  basis 
for  assaulting  a  police  officer  violation,  the  fact 
that  defendant  fled  from  the  traffic  stop  had 
relevance  as  to  whether  the  officer  had  reason- 
able suspicion  to  pursue  defendant  into  the 
woods,  and  under  these  circumstances,  defen- 
dant's headlong  flight  was  sufficient  to  give 
officer  reasonable  articulable  suspicion  to  jus- 
tify an  investigative  Terry  stop  and  to  pursue 
defendant  into  the  woods,  and  because  officer 
was  alone,  could  not  tell  if  defendant  was 
armed,  and  defendant  refused  to  show  his 
hands  when  repeatedly  ordered  to  do  so,  it  was 
reasonable  for  officer  to  handcuff"  defendant  to 
perform  the  investigatory  stop.  Coghill  v. 
United  States,  982  A.2d  802,  2009  D.C.  App. 
LEXIS  544  (2009). 

Order  excluding  evidence  regarding  alleged 
injuries  sustained  by  defendant  during  arrest 
for  assault  deprived  him  of  meaningful  oppor- 
tunity to  present  defense,  in  trial  for  assault; 
evidence  was  relevant  to  defendant's  theory  of 
case  that  officers  involved  in  arrest  were  bi- 
ased, namely  by  showing  that  officer  lied  about 
assault  by  arresting  officer  in  order  to  cover  up 
fact  that  arresting  officer  allegedly  appre- 
hended defendant  for  no  reason  and  injured 
him  in  process,  and  issue  whether  defendant 
suffered  injuries  during  assault  was  factually 
disputed.  McDonald  v  United  States,  904  A.2d 
377,  2006  D.C.  App.  LEXIS  444  (2006). 

Where  prosecution  presented  evidence  which 
placed  revolver  and  air  pistol  in  hands  of  defen- 
dant and  codefendant,  such  guns  had  connec- 
tion with  crime  and  thus  it  was  not  error  to 
admit  guns  into  evidence  and  show  them  to  jury 


in  prosecution  for  assault  on  police  officer  with 
dangerous  weapon,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  §§  22-502,  22-505(a,  b),  22-3204. 
Oesby  v  United  States,  398  A.2d  1,  1979  D.C. 
App.  LEXIS  332  (1979). 

Evidence,  including  testimony  of  police  offi- 
cer, was  sufficient  to  support  trial  judge's  find- 
ing that  defendant  charged  with  assault  and 
possession  of  prohibited  weapon  knowingly  and 
intelligently  waived  his  constitutional  rights, 
despite  fact  that  police  officer  failed  to  secure 
defendant's  signature  on  standard  police  form 
which  acknowledged  that  arrestee  understood 
his  rights  and  chose  to  waive  them.  D.C.  Code 
§§  22-505,  22-3214(b).  Walden  v  United 
States,  351  A.2d  515,  1976  D.C.  App.  LEXIS 
470  (1976). 

Defendant's  statement  to  epidemiologist,  af- 
ter epidemiologist  had  assisted  in  subduing 
defendant  following  attack  on  correctional  offi- 
cer and  in  response  to  epidemiologist's  inquiry 
as  to  why  defendant  had  attacked  officer,  that 
defendant  had  nothing  to  lose  as  he  was  a 
lifetimer  was  admissible  in  prosecution  for  as- 
sault on  correctional  officer  and  of  assaulting 
and  interfering  with  officer.  D.C.  Code  §  22- 
505(a,  b).  Smith  v  United  States,  318  A.2d  891, 
1974  D.C.  App.  LEXIS  417  (1974). 

Arguments  and  conduct  of  counseL 

Trial  court  did  not  err  in  refusing  to  give 
curative  instruction  after  prosecutor  suggested, 
in  closing  argument,  that  defendant  may  have 
carried  his  pistol  prior  to  the  incident  in  ques- 
tion with  intent  of  using  it  to  commit  a  crime 
since  that  statement  was  a  proper  rebuttal  to 
defense  counsel's  argument  that  defendant  had 
been  carrying  the  gun  to  defend  himself  and 
that  the  government  had  failed  to  show  any 
motive  for  the  shooting  and,  in  addition,  court 
subsequently  instructed  jury  that  arguments  of 
counsel  are  not  evidence.  D.C.  Code  §§  22-501, 
22-505,  22-3202,  22-3204.  Fletcher  v.  United 
States,  335  A.2d  248,  1975  D.C.  App.  LEXIS 
357  (1975). 

Refusal  to  declare  a  mistrial  after  prosecut- 
ing attorney  stated  in  his  summation  that  as- 
saulting a  correctional  officer  was  basically  no 
different  from  regular  assault  did  not  consti- 
tute error.  D.C.  Code  §§  22-504,  22-505.  John- 
son V  United  States,  298  A.2d  516,  1972  D.C. 
App.  LEXIS  312  (1972). 

Arrest. 

Defendant's  actions  during  Terry  stop  of 
pushing  officer  and  reaching  for  his  own  waist- 
band provided  officer  with  probable  cause  to 
arrest  defendant  for  assaulting  a  police  officer 
and  to  search  for  gun.  United  States  v.  Jones, 
584  F.3d  1083,  2009  U.S.  App.  LEXIS  23359 
(C.A.D.C.  2009),  writ  of  certiorari  denied  by  130 
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S.  Ct.  2081,  176  L.  Ed.  2d  428,  2010  U.S.  LEXIS 
2894,  78  U.S.L.W.  3565  (U.S.  2010). 

Officer  had  a  reasonable  suspicion  supported 
by  articulable  facts  to  make  a  Terry  stop  in 
order  to  investigate  whether  or  not  defendant 
was  drinking  alcoholic  beverages  in  a  public 
place  in  violation  of  District  of  Columbia  law; 
about  20  people  were  outside  in  residential 
neighborhood,  there  appeared  to  be  a  party 
atmosphere,  defendant  was  carrying  large 
white  styrofoam  cup  in  his  hand  and  brown 
paper  bag  under  his  arm,  when  five  or  six 
officers  exited  two  cars  the  group  began  to 
disperse  in  other  direction  from  officers,  and 
defendant  voluntarily  stated  to  officer  "I  ain't 
doing  nothing.  I'm  just  drinking."  United  States 
V.  Jones,  584  F.3d  1083,  2009  U.S.  App.  LEXIS 
23359  (C.A.D.C.  2009),  writ  of  certiorari  denied 
by  130  S.  Ct.  2081,  176  L.  Ed.  2d  428,  2010  U.S. 
LEXIS  2894,  78  U.S.L.W.  3565  (U.S.  2010). 

Defendant's  acquittal  of  driving  with  a  sus- 
pended permit  and  running  a  stop  sign  did  not 
establish  that  there  was  no  probable  cause  for 
arrest  for  driving  automobile  without  permit 
and  prosecution  for  assault  on  police  officer  at 
time  of  arrest  did  not  place  defendant  twice  in 
jeopardy  for  the  same  offense.  D.C.  Code  §  22- 
505(a).  United  States  v.  Spencer,  448  F.2d  1093, 
1971  U.S.  App.  LEXIS  8554  (C.A.D.C.  1971). 

Even  assuming  that  defendant  had  made 
request  for  specific  findings  in  bench  trial  on 
claim  that  assault  was  justified  in  light  of 
excessive  force  by  police,  as  defense  to  assault 
on  police  officer,  trial  court  did  consider  his 
claim,  but  rejected  it  in  view  of  police  officer's 
testimony  that  defendant  had  resisted  arrest, 
and  trial  court  made  finding  that  defendant 
had  no  right  to  resist  arrest.  Tyson  v.  United 
States,  30  A.3d  804,  2011  D.C.  App.  LEXIS  620 
(2011). 

Ultimate  guilt  of  defendant  of  offense  of  as- 
sault of  a  police  officer  would  be  irrelevant  to 
question  of  a  valid  arrest,  where  existence  of 
probable  cause  to  arrest  for  assault  on  the 
police  officer  was  clear.  D.C.  Code  §  22-505. 
Terrell  v.  United  States,  294  A.2d  860,  1972 
D.C.  App.  LEXIS  255  (1972),  writ  of  certiorari 
denied  by  410  U.S.  938,  93  S.  Ct.  1398,  35  L.  Ed. 
2d  603,  1973  U.S.  LEXIS  3458  (1973). 

Officers,  who,  during  course  of  immediate 
investigation  of  alleged  robbery,  were  informed 
by  victim  that  defendant  passerby  was  perpe- 
trator of  the  crime,  had  probable  cause  to  arrest 
defendant,  and  thus  defendant,  who,  as  result 
of  efforts  to  resist  arrest,  was  convicted  of 
simple  assault,  was  not  entitled  to  relief  on 
theory  that  he  had  right  to  use  force  to  resist 
illegal  arrest.  D.C.  Code  §  22-505;  Act  of  July 
29,  1970,  §  206,  84  Stat.  601.  Brown  v.  United 
States,  274  A.2d  683,  1971  D.C.  App.  LEXIS 
285  (1971). 

Construction  and  application. 

District  of  Columbia  statute  under  which 
assault  on  correctional  officer  is  criminal  act 


not  only  expressly  includes  assault  in  District 
of  Columbia  facilities  located  outside  District 
but  would  apply  by  implication  also  to  assaults 
on  District  policemen  engaged  in  official  duties 
elsewhere.  D.C.  Code  §  22-505(a).  Thompson  v. 
United  States,  548  F.2d  1031,  1976  U.S.  App. 
LEXIS  6102  (C.A.D.C.  1976). 

Police  force  from  another  jurisdiction  can 
lawfully  "operate"  in  the  District  of  Columbia  so 
long  as  the  police  are  in  fresh  pursuit  of  person 
believed  to  have  committed  a  felony  in  their 
own  jurisdiction  for  purposes  of  statute  provid- 
ing that  person  who  assaults  any  officer  or 
member  of  any  police  force  operating  in  the 
District  of  Columbia  can  be  convicted  of  assault 
on  a  police  officer.  D.C.  Code  1981,  §  22-505(a). 
Watkins  v.  United  States,  724  A.2d  1200,  1999 
D.C.  App.  LEXIS  22(1999). 

If  a  police  officer  from  another  jurisdiction 
enters  the  District  of  Columbia  in  fresh  pursuit 
of  defendant,  who  is  believed  to  have  committed 
a  felony  in  that  jurisdiction,  the  defendant  may 
be  convicted  of  assault  on  a  police  officer  for 
acts  against  that  police  officer  occurring  within 
the  District  of  Columbia.  D.C.  Code  1981, 
§§  22-505,  23-901.  Watkins  v.  United  States, 
724  A.2d  1200,  1999  D.C.  App.  LEXIS  22 
(1999). 

Virginia  police  became  a  "police  force  operat- 
ing in  the  District  of  Columbia"  when  they 
entered  the  District  of  Columbia  in  fresh  pur- 
suit of  defendant,  who  was  suspected  of  having 
committed  the  felony  offense  of  burglary,  and 
therefore,  defendant  could  be  convicted  of  as- 
saulting a  Virginia  police  officer  who  was  in  the 
District  of  Columbia.  D.C.  Code  1981,  §§  22- 
505,  23-901.  Watkins  v.  United  States,  724  A.2d 
1200,  1999  D.C.  App.  LEXIS  22  (1999). 

Metro  transit  police  fell  within  scope  of  stat- 
ute prohibiting  assault  on  police  officer,  D.C. 
Code  1981,  §  22-505(a),  as  they  were  duly 
authorized  police  force  with  authority  to  oper- 
ate in  District  of  Columbia,  and  as  the  statute 
placed  no  limitation  on  type  of  "law  enforce- 
ment officer"  who  was  intended  to  be  covered. 
D.C.  Code  1981,.  §  1-2431,  Tit.  Ill,  §§  3,  76. 
McDonald  v.  United  States,  496  A.2d  274,  1985 
D.C.  App.  LEXIS  453  (1985). 

Deadly  or  dangerous  weapon. 

Juvenile's  teeth  could  be  found  to  be  a 
"deadly  or  dangerous  weapon"  supporting  de- 
linquency adjudication  for  assaulting  a  police 
officer  with  a  deadly  or  dangerous  weapon;  the 
question  for  the  jury  would  be  whether  the 
teeth  were  likely  to  cause  death  or  great  bodily 
injury  in  the  manner  in  which  juvenile  used 
them,  threatened  to  use  them  or  intended  to 
use  them.  In  re  D.T,  977  A.2d  346,  2009  D.C. 
App.  LEXIS  334  (2009). 

Defenses. 

Statute  governing  offense  of  assaulting,  re- 
sisting, opposing,  impeding,  intimidating,  or 
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interfering  with  a  police  officer  (APO)  prohibits 
forceful  resistance  even  if  the  officer's  conduct 
is  unlawful;  an  individual  wronged  by  an  un- 
lawful search  or  arrest  has  recourse  through 
legal  means,  such  as  the  exclusionary  rule  or 
civil  claims  for  constitutional  rights  violations, 
and  need  not  resort  to  physical  violence  in  order 
to  protect  his  or  her  rights.  Dolson  v.  United 
States,  948  A.2d  1193,  2008  D.C.  App.  LEXIS 
251  (2008). 

A  defendant  cannot  claim  self-defense  to  jus- 
tify an  assault  on  a  police  officer  unless  there  is 
some  evidence  that  the  officer  used  excessive 
force  to  effect  an  arrest.  Blocker  v.  United 
States,  940  A.2d  1042,  2008  D.C.  App.  LEXIS 
11  (2008). 

Generally,  one  cannot  invoke  right  of  self- 
defense  to  justify  assaultive  behavior  toward 
police  officer.  D.C.  Code  1981,  §§  22-504,  22- 
505.  Nelson  v.  United  States,  580  A.2d  114, 
1990  D.C.  App.  LEXIS  244  (1990). 

One  can  claim  self-defense  against  police 
officer  who  was  using  excessive  force  in  carry- 
ing out  official  duties,  under  exception  to  gen- 
eral rule  precluding  invocation  of  right  of  self- 
defense  to  justify  assaultive  behavior  toward 
police  officer,  whether  charge  is  simple  assault 
or  assault  on  police  officer;  if  officer  used  exces- 
sive force  and  defendant  responded  with  force 
that  was  "reasonably  necessary  under  the  cir- 
cumstances" for  self-protection,  defendant  will 
have  acted  with  "justifiable  and  excusable 
cause"  and  government  will  have  failed  to  prove 
its  case.  D.C.  Code  1981,  §§  22-504,  22-505. 
Nelson  v.  United  States,  580  A.2d  114,  1990 
D.C.  App.  LEXIS  244  (1990). 

Exception  to  general  rule  precluding  invoca- 
tion of  right  of  self-defense  to  justify  assaultive 
behavior  toward  police  officer,  when  defendant 
did  not  know  or  have  reason  to  know  that 
complainant  was  police  officer,  was  available 
only  when  defendant  was  charged  with  simple 
assault;  it  was  not  available  to  defendant 
charged  with  assault  on  police  officer.  D.C. 
Code  1981,  §§  22-504,  22-505.  Nelson  v.  United 
States,  580  A.2d  114,  1990  D.C.  App.  LEXIS 
244  (1990). 

Use  of  force  against  police  officer  who  is 
attempting  to  detain  citizen  for  any  legitimate 
purpose  associated  with  official  police  duties  is 
limited  only  to  defense  against  excessive  force. 
D.C.  Code  1981,  §  22-505.  Speed  v.  United 
States,  562  A.2d  124,  1989  D.C.  App.  LEXIS 
135  (1989). 

Arrestee's  conviction  for  criminal  assault  on 
police  officer  who  shot  him  during  the  arrest  did 
not  collaterally  estop  him  from  claiming  that 
police  officer  used  excessive  force.  D.C.  Code 
1981,  §  22-505.  District  of  Columbia  v.  Peters, 
527  A.2d  1269,  1987  D.C.  App.  LEXIS  374 
(1987). 

Illegality  of  an  arrest  is  not  a  defense  and 
thus  is  irrelevant  to  charge  of  assaulting  a 


police  officer.  D.C.  Code  1973,  §  22-505(a). 
Lassiter  v.  District  of  Columbia,  447  A.2d  456, 
1982  D.C.  App.  LEXIS  378  (1982). 

Where  prosecutor  reindicted  17  defendants 
under  a  26-count  indictment,  after  defendants, 
eight  of  whom  were  charged  under  a  15-count 
indictment,  and  nine  of  whom  were  charged 
under  an  11-count  indictment,  made  motion  to 
join  all  17  defendants  to  be  tried  together,  such 
action  resulted  in  the  appearance  of  vindictive- 
ness  on  the  part  of  the  government,  and  the 
burden  was  on  the  government  to  dispel  that 
appearance.  (Per  Pratt,  J.,  with  one  Judge 
concurring.)  D.C.  Code  §§  22-105,  22-505(a,  b), 
22- 1122(b).  United  States  v.  Schiller,  424  A.2d 
51,  1980  D.C.  App.  LEXIS  395  (1980),  writ  of 
certiorari  denied  by  451  U.S.  964,  101  S.  Ct. 
2035,  68  L.  Ed.  2d  341,  1981  U.S.  LEXIS  1897, 
49  U.S.L.W.  3807  (1981). 

Discovery. 

In  proceeding  in  which  accused  were  charged 
with  assault  on  three  police  officers,  constitu- 
tional dictates  of  United  States  Supreme  Court 
decision  pertaining  to  suppression  of  material 
evidence  by  prosecution  did  not  require  that 
Government  disclose  documents  sought  under 
accused's  motion  for  discovery  and  inspection  of 
complaints  alleging  misconduct  against  such 
officers,  forms  filed  with  respect  to  the  officers 
and  "supporting  documents.  ..  reports,  results 
of  any  investigations"  in  connection  with  any 
complaint  against  the  officers.  D.C.  Code  §§  4- 
134,  22-505(a).  United  States  v.  Akers,  374  A.2d 
874,  1977  D.C.  App.  LEXIS  333  (1977). 

In  proceeding  in  which  accused  were  charged 
with  assault  on  three  police  officers  and  in 
which  defense  was  to  be  based  on  theory  of 
self-defense  against  excessive  force  in  effecting 
arrest,  documents,  which  were  within  officers' 
personnel  files,  which  pertained  to  prior  con- 
duct of  officers  and  which  were  essentially 
unusable  to  the  defense  as  they  were,  were  not 
material  to  defense,  within  meaning  of  rule 
providing  for  disclosure  of  material  documents, 
on  theory  that  they  could  have  been  material  to 
counseling  accused  whether  to  plead  guilty  or 
would  influence  decision  by  counsel  to  investi- 
gate facts  truly  at  issue  before  trial.  D.C.  Code 
§§  14-305,  22-505(a);  D.C.  Code  SCR,  Criminal 
Rules  16,  16(a)(1)(C),  (b).  United  States  v.  Ak- 
ers, 374  A.2d  874,  1977  D.C.  App.  LEXIS  333 
(1977). 

In  proceeding  in  which  accused  were  charged 
with  assault  on  three  police  officers,  granting  of 
accused's  discovery  requests,  under  rule  provid- 
ing for  disclosure  of  documents  material  to 
preparation  of  the  defense,  for  disclosure  of 
certain  documents,  within  officers'  personnel 
records,  on  theory  that  accused,  who  did  not 
assert  that  reputation  of  any  officer  for  violence 
was  known  to  accused  at  time  of  alleged  as- 
sault, would  be  permitted  at  trial  to  introduce 
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the  documents  as  evidence  of  violence  by  ofi;- 
cers  to  prove  that  they  were  of  violent  character 
and  likely  to  have  been  the  first  aggressors  was 
error.  D.C.  Code  §  22-505(a);  D.C.  Code  SCR, 
Criminal  Rules  16,  16(a)(1)(C),  (b).  United 
States  V.  Akers,  374  A.2d  874,  1977  D.C.  App. 
LEXIS  333  (1977). 

In  proceeding  in  which  accused  were  charged 
with  assault  on  three  police  officers,  even  if 
documents,  which  were  within  officers'  person- 
nel records  and  which  accused  sought  to  dis- 
cover, reflected  prior  unlawful  assaultive  acts 
on  part  of  such  officers,  the  documents  were  not 
discoverable,  under  rule  providing  for  disclo- 
sure of  documents  material  to  preparation  of 
the  defense,  on  ground  that  such  documents 
could  be  used  to  impeach  officers'  credibility,  in 
view  of  fact  that  unlawful  assaultive  conduct 
does  not  involve  dishonesty  or  false  statement. 
D.C.  Code  §§  14-305,  22-505(a);  D.C.  Code 
SCR,  Criminal  Rules  16,  16(a)(1)(C),  (b). 
United  States  v.  Akers,  374  A.2d  874,  1977  D.C. 
App.  LEXIS  333  (1977). 

Where  action  of  government  in  regard  to 
missing  disciplinary  report  describing  alleged 
assault  on  correctional  officer  for  which  defen- 
dant was  being  prosecuted  did  not  amount  to 
bad  faith  and  did  not  rise  to  level  of  gross 
negligence  but  simply  amounted  to  negligence, 
failure  to  apply  sanction  under  Jencks  Act  in 
striking  testimony  of  correctional  officer,  who 
made  report,  and  ordering  new  trial  was  not 
abuse  of  discretion.  D.C.  Code  §  22-505(a);  18 
U.S.C.  §  3500.  Johnson  v.  United  States,  336 
A.2d  545,  1975  D.C.  App.  LEXIS  363  (1975), 
writ  of  certiorari  denied  by  423  U.S.  1058,  96  S. 
Ct.  793,  46  L.  Ed.  2d  648,  1976  U.S.  LEXIS 
1056  (1976). 

Discretion  of  court. 

Trial  court  acted  within  its  discretion  when, 
during  jury  deliberations  and  after  realizing 
that  it  had  erroneously  instructed  jury  on  as- 
sault on  a  police  officer  (APO)  while  armed 
rather  than  on  charged  offense  of  APO  with  a 
dangerous  weapon,  it  instructed  jury  on  APO  as 
lesser-included  offense  of  APO  with  a  danger- 
ous weapon  and  withdrew  from  jury's  consider- 
ation charge  of  APO  with  a  dangerous  weapon 
and  related  charge  of  possession  of  a  firearm 
during  a  crime  of  violence  (PFCV);  facts  of  case 
supported  instruction  on  APO,  erroneous  in- 
struction could  not  be  allowed  to  stand  uncor- 
rected, and  defendant  was  not  prejudiced  as  a 
result  of  reinstructions.  Blocker  v.  United 
States,  940  A.2d  1042,  2008  D.C.  App.  LEXIS 
11  (2008). 

Double  jeopardy. 

Defendant  was  not  put  in  double  jeopardy 
when,  after  having  been  convicted  of  disorderly 
conduct,  he  was  prosecuted  for  assaulting  a 
police  officer,  notwithstanding  fact  that  both 


incidents  occurred  in  relatively  short  span  of 
time  and  at  same  place.  D.C.  Code  §§  22- 
505(a),  22-1107.  Harris  v.  United  States,  402 
F.2d  205,  1968  U.S.  App.  LEXIS  5575  (C.A.D.C. 
1968). 

Defendant's  conviction  of  assault  and  of  pos- 
session of  prohibited  weapon,  both  offenses 
arising  out  of  same  incident,  did  not  result  in 
double  jeopardy,  since  each  offense  demanded 
proof  of  essential  element  not  needed  in  other. 
D.C.  Code  §§  22-505,  22-3214(b).  Walden  v. 
United  States,  351  A.2d  515,  1976  D.C.  App. 
LEXIS  470  (1976). 

Examination  of  witnesses. 

Prior  conviction  of  attempted  housebreaking 
was  properly  used  for  impeachment  of  defen- 
dant charged  with  unauthorized  use  of  vehicle 
and  assault  on  police  officer.  D.C.  Code  §§  22- 
505(a),  22-2204.  United  States  v.  White,  427 
F.2d  634,  1970  U.S.  App.  LEXIS  9103  (C.A.D.C. 
1970). 

Trial  court's  refusal  to  allow  defendant  to 
cross-examine  police  officer,  who  was  shot  while 
trying  to  arrest  defendant,  about  police  regula- 
tions that  required  reports  to  be  filed  "immedi- 
ately" when  officers  drew  and  pointed  their 
firearms  and  to  be  sequestered  during  the  re- 
sulting investigation,  did  not  violate  the  Con- 
frontation Clause,  in  prosecution  for  resisting  a 
police  officer  and  other  offenses,  as  such  cross- 
examination  would  have  resulted  in  a  distract- 
ing "mini-trial"  on  collateral  issues;  report  reg- 
ulation did  not  establish  time  limit  for  filing 
reports  or  provide  for  any  sanctions  if  report 
was  submitted  late,  officer  had  been  shot  such 
that  some  delay  in  submission  of  his  report  was 
to  be  expected,  and  responsibility  to  sequester 
officers  during  a  use-of-force  investigation  was 
placed  on  investigating  officer.  Coles  v.  United 
States,  36  A.3d  352,  2012  D.C.  App.  LEXIS  19 
(2012). 

Expungement  of  records. 

Trial  court  was  not  plainly  wrong  in  conclud- 
ing from  conflicting  testimony  that  defendant 
failed  to  establish  by  clear  and  convincing  evi- 
dence that  he  did  not  assault  a  police  officer; 
accordingly,  defendant  was  not  entitled  to  have 
his  arrest  record  sealed  even  though  assault 
charges  against  him  had  been  dismissed,  and 
even  though  he  was  successful  in  his  civil 
action  against  the  District  of  Columbia  for 
malicious  prosecution,  false  imprisonment,  un- 
reasonable seizure  of  his  pistol,  and  trespass. 
D.C.  Code  1981,  §  22-505.  Earle  v.  District  of 
Columbia,  479  A.2d  877,  1984  D.C.  App.  LEXIS 
462  (1984). 

Identification  of  accused. 

Even  if  accused,  who  elected  not  to  testify  at 
trial  on  charge  of  armed  robbery,  assault  with  a 
dangerous  weapon,  assault  on  police  officer  and 
possession  of  prohibited  weapon,  had  "testimo- 
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nial  privilege"  at  trial  to  don  jacket  he  was 
alleged  to  have  worn  at  time  of  the  offenses, 
denial  of  request  that  he  be  permitted  to  put  on 
such  jacket  "to  make  double  sure"  that  jacket 
had  never  been  seen  by  his  wife,  who  had 
testified  that  she  had  never  seen  the  jacket, 
was  not  error.  D.C.  Code  §§  22-502,  22-505(a), 
22-2901,  22-3202,  22-3214(a).  White  v.  United 
States,  358  A.2d  645,  1976  D.C.  App.  LEXIS 
279  (1976). 

Indictment  and  information. 

Indictment's  allegedly  erroneous  reference  to 
statutes  relating  to  use  of  a  weapon  did  not 
warrant  reversal  of  defendant's  conviction  for 
assaulting  police  officers,  absent  prejudice  to 
defendant,  but  case  would  be  remanded  for 
resentencing.  D.C.  Code  1981,  §§  22-505(a,  b), 
22-3202(a)(l).  United  States  v.  Bowie,  198  F.3d 
905,  1999  U.S.  App.  LEXIS  33134  (C.A.D.C. 
1999). 

Where  offenses  of  robbery,  assault  with  dan- 
gerous weapon,  assault  on  member  of  police 
force,  unauthorized  use  of  vehicle,  and  carrying 
dangerous  weapon  were  based  on  two  or  more 
connected  acts  constituting  part  of  common 
scheme  and  plan,  defendants  were  alleged  to 
have  participated  in  same  series  of  acts  consti- 
tuting offenses  and  each  of  defendants  aided 
and  abetted  offenses  charged  against  other 
defendants,  it  was  proper  for  grand  jury  to  join 
defendants  and  offenses  in  the  indictment.  D.C. 
Code  §§  22-502,  22-505(a),  22-2204,  22-2901, 
22-3204;  Fed.Rules  Crim.Proc.  rule  8(a,  b),  18 
U.S.C.  United  States  v  Wilson,  434  F.2d  494, 
1970  U.S.  App.  LEXIS  8760  (C.A.D.C.  1970). 

Constructive  amendment  of  indictment  did 
not  result  from  fact  that  acts  listed  in  armed 
assault  on  police  officer  (AAPO)  charge  were 
stated  in  conjunctive  but  verdict  form  and  in- 
structions were  in  disjunctive.  D.C.  Code  1981, 
§  22-505.  Ransom  v  United  States,  630  A.2d 
170,  1993  D.C.  App.  LEXIS  221  (1993). 

Ruling  by  trial  court  that  action  of  prosecutor 
in  reindicting  17  defendants  under  a  single 
26-count  indictment,  after  defendants,  who 
were  charged  under  one  of  two  indictments 
with  11  and  15  counts,  respectively,  made  a 
motion  to  be  tried  together,  was  motivated  by 
vindictiveness  in  seeking  the  new  indictment 
was  without  support  in  the  record.  (Per  Pratt, 
J.,  with  one  Judge  concurring.)  D.C.  Code 
§§  22-105,  22-505(a,  b),  22-1122(b).  United 
States  V.  Schiller,  424  A.2d  51,  1980  D.C.  App. 
LEXIS  395  (1980),  writ  of  certiorari  denied  by 
451  U.S.  964,  101  S.  Ct.  2035,  68  L.  Ed.  2d  341, 
1981  U.S.  LEXIS  1897,  49  U.S.L.W.  3807 
(1981). 

Where  complaint  was  filed  charging  defen- 
dant with  felony,  but  grand  jury  returned  igno- 
ramus bill  and  felony  complaint  was  dismissed, 
federal  rule  providing  that  prosecution  shall 
terminate  upon  filing  of  dismissal  by  prosecutor 


did  not  preclude  trial  on  information  charging 
misdemeanor.  Fed.Rules  Crim.Proc.  rule  48(a), 
18  U.S.C;  D.C.  Code  1961,  §§  22-504,  22-505. 
United  States  v  Kennedy  220  A.2d  322,  1966 
D.C.  App.  LEXIS  188  (App.  1966). 

Instructions. 

Instruction  that  erroneously  conflated  and 
broadly  defined  "use"  and  "carry"  as  used  in 
offense  for  use  or  carrying  of  firearm  during 
and  in  relation  to  crime  of  violence  was  harm- 
less, given  overwhelming  evidence  of  guilt,  in- 
cluding defendant's  assault  convictions  for 
pointing  and  firing  gun  at  police  officers,  which 
showed  that  jury  found  defendant  had  carried 
gun  while  robbing  restaurant  immediately 
prior  to  encounter  with  officers,  as  well  as 
restaurant  employees'  testimony  that  defen- 
dant jumped  over  counter  brandishing  gun.  18 
U.S.C.  §  924(c);  D.C.  Code  1981,  §  22-505(a, 
b).  United  States  v.  Kennedy  133  F.3d  53,  1998 
U.S.  App.  LEXIS  568  (C.A.D.C.  1998),  writ  of 
certiorari  denied  by  525  U.S.  911,  119  S.  Ct. 
255,  142  L.  Ed.  2d  210,  1998  U.S.  LEXIS  6229, 
67  U.S.L.W.  3238  (1998). 

In  prosecution  for  assaulting  police  officer, 
requested  instruction  as  to  defendant's  right  to 
resist  unlawful  arrest  and  use  such  force  as  was 
at  his  command  and  necessary  to  prevent  such 
arrest  was  properly  refused  as  being  too  broad 
and  inapplicable  to  issues  of  case.  D.C.  Code 
1951,  §  22-505.  Abrams  v  U.S.,  237  F.2d  42, 
1956  U.S.  App.  LEXIS  2857  (C.A.D.C.  1956). 

Even  if  defendant,  charged  with  assaulting, 
resisting,  opposing,  impeding,  intimidating,  or 
interfering  with  a  police  officer  (APO),  was 
entitled  to  jury  instruction  that  he  could  not  be 
convicted  based  solely  on  his  conduct  in  ver- 
bally asserting  his  Fourth  Amendment  right  to 
be  free  of  police  intrusion  onto  his  property 
without  a  warrant,  trial  court's  failure  to  give 
such  instruction  was  not  plain  error;  omission 
of  instruction  could  not  have  had  a  prejudicial 
impact  on  jury's  deliberations,  as  three  defense 
witnesses  agreed  that  defendant  did  not  use 
words  only,  but  used  force  to  hold  shut  a  gate  in 
order  to  prevent  officer  from  getting  through. 
Dolson  V  United  States,  948  A.2d  1193,  2008 
D.C.  App.  LEXIS  251  (2008). 

Defendant,  charged  with  assaulting,  resist- 
ing, opposing,  impeding,  intimidating,  or  inter- 
fering with  a  police  officer  (APO),  was  not 
entitled  to  requested  jury  instruction  that  he 
could  not  be  convicted  based  solely  on  his  con- 
duct in  verbally  asserting  his  Fourth  Amend- 
ment right  to  be  free  of  police  intrusion  onto  his 
property  without  a  warrant;  even  if  evidence 
supported  such  a  "words  only"  instruction,  de- 
fendant failed  to  sufficiently  distinguish  such 
argument  from  his  request  for  an  instruction 
that  defendant  could  not  be  convicted  based  on 
his  conduct  in  preventing  officer  from  entering 
his  property  by  holding  a  gate  shut  while  as- 
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serting  his  Fourth  Amendment  right.  Dolson  v. 
United  States,  948  A.2d  1193,  2008  D.C.  App. 
LEXIS  251  (2008). 

Defendant  was  not  entitled  at  trial  for  as- 
sault on  a  police  officer  (APO)  to  a  jury  instruc- 
tion on  justifiable  or  excusable  cause,  even 
though  officers  who  encountered  defendant  tes- 
tified that  they  sprayed  defendant  with  pepper 
spray;  no  evidence  suggested  that  officers  used 
excessive  force  to  effect  arrest,  as  officers  testi- 
fied that  they  sprayed  defendant  because  he 
failed  to  follow  their  commands  and  strongly 
resisted  being  handcuffed,  both  of  two  eyewit- 
nesses testified  that  they  called  911  because 
they  feared  for  safety  of  officers,  and  one  eye- 
witness saw  no  physical  force  on  officers'  part 
"other  than  just  wrestling  with  [defendant]"  in 
an  effort  to  subdue  him.  Blocker  v.  United 
States,  940  A.2d  1042,  2008  D.C.  App.  LEXIS 
11  (2008). 

Any  error  in  trial  court's  omission  of  instruc- 
tions for  jury  to  not  treat  instruction  on  assault 
on  a  police  officer  (APO)  any  differently  than 
other  instructions,  in  context  of  trial  court's 
realization  that  it  had  erroneously  instructed 
jury  on  APO  while  armed  rather  than  on 
charged  offense  of  APO  with  a  dangerous 
weapon  and  its  subsequent  instruction  on  APO 
as  lesser-included  offense  of  APO  with  a  dan- 
gerous weapon  and  withdrawal  from  jury's  con- 
sideration charge  of  APO  with  a  dangerous 
weapon  and  related  charge  of  possession  of  a 
firearm  during  a  crime  of  violence  (PFCV),  was 
not  plain  error;  reinstructions,  considered  as  a 
whole,  fairly  and  accurately  stated  applicable 
law.  Blocker  v.  United  States,  940  A.2d  1042, 
2008  D.C.  App.  LEXIS  11  (2008). 

Trial  court  had  an  affirmative  obligation  to 
correct  its  error  in  instructing  jury  on  assault 
on  a  police  officer  (APO)  while  armed,  rather 
than  on  offense  that  was  charged  in  indictment, 
which  was  offense  of  APO  with  a  dangerous 
weapon,  even  though  jury,  which  was  deliber- 
ating, had  not  yet  expressed  any  confusion 
regarding  offense  charged  in  indictment;  trial 
court  recognized  that  jury,  because  it  had  re- 
ceived an  erroneous  instruction,  could  not  have 
had  a  correct  understanding  of  law  applicable 
to  offense  charged  in  indictment.  Blocker  v. 
United  States,  940  A.2d  1042,  2008  D.C.  App. 
LEXIS  11  (2008). 

Jury  reinstructions,  stating  that  general 
right  of  self-defense  was  applicable  to  both 
offenses  of  assault  on  a  police  officer  (APO)  and 
simple  assault  and  that  government  had  to 
prove  beyond  a  reasonable  doubt  that  defen- 
dant had  not  acted  in  self-defense,  were  not 
plain  error  where  defendant  was  afforded 
greater  right  of  self-defense  than  that  to  which 
he  was  entitled  by  law.  D.C.  Code  1981,  §§  22- 
504,  22-505.  Robinson  v.  United  States,  649 
A.2d  584,  1994  D.C.  App.  LEXIS  204  (1994). 


Trial  court  was  not  required  to  instruct  jury 
as  to  definition  of  terms  outlined  in  statute 
governing  charged  offense  of  armed  assault  on 
police  officer  (AAPO),  where  defendant  never 
requested  it  to  do  so.  D.C.  Code  1981, §  22-505. 
Ransom  v.  United  States,  630  A.2d  170,  1993 
D.C.  App.  LEXIS  221  (1993). 

Defendant  charged  with  assaulting  police  of- 
ficer while  armed  was  not  entitled  to  self- 
defense  instructions,  where  no  lesser-included 
charge  of  simple  assault  was  before  jury  and 
defendant  did  not  claim  that  police  officers  used 
excessive  force.  D.C.  Code  1981,  §§  22-504, 
22-505,  22-3202.  Nelson  v.  United  States,  580 
A.2d  114,  1990  D.C.  App.  LEXIS  244  (1990). 

Jury  instructions  in  prosecution  for  assault 
on  police  officer  while  armed,  in  which  jury  was 
advised  three  times  that  government  had  to 
prove  beyond  reasonable  doubt  that  defendant 
knew  or  had  reason  to  know  that  men  at  whom 
he  fired  shots  were  police  officers,  adequately 
explained  law  to  jury  and  adequately  encom- 
passed defense  theory  that  defendant  thought 
his  pursuers  were  drug  dealers;  it  was  not 
necessary  that  instructions  be  modified  to  focus 
jury's  attention  on  defendant's  claim  that  he 
had  not  heard  police  officers  identify  them- 
selves, that  under  circumstances  he  had  no 
reason  to  believe  his  plain  clothes  pursuers 
were  police  officers,  and  that  he  therefore  rea- 
sonably believed  they  were  drug  dealers.  D.C. 
Code  1981,  §§  22-505,  22-3202.  Nelson  v. 
United  States,  580  A.2d  114,  1990  D.C.  App. 
LEXIS  244  (1990). 

That  Government  chose  to  prosecute  defen- 
dant for  simple  assault,  rather  than  assault  on 
police  officer,  for  altercation  involving  police 
officer  did  not  require  that  jury  be  instructed  on 
general  law  of  self-defense,  rather  than  specific 
self-defense  rights  applicable  when  person  us- 
ing force  is  police  officer  engaged  in  official 
police  duties.  D.C.  Code  1981,  §§  22-504,  22- 
505.  Speed  v.  United  States,  562  A.2d  124,  1989 
D.C.  App.  LEXIS  135  (1989). 

In  prosecution  for  simple  assault  in  which 
complainant  was  police  officer,  instructions  to 
jury  on  when  use  of  force  against  police  officer  is 
justified  were  incomplete,  requiring  reversal; 
instructions  did  not  outline  defendant's  right  to 
defend  himself  when  no  arrest  was  being  made, 
and  instructions  did  not  state  that  Government 
was  required  to  prove  that  predicate  facts  lim- 
iting defendant's  right  to  defend  himself  were 
present  or  that  Government  bore  burden  of 
proof  on  issue  of  self-defense  or  justification. 
D.C.  Code  1981,  §  22-505.  Speed  v.  United 
States,  562  A.2d  124,  1989  D.C.  App.  LEXIS 
135  (1989). 

In  prosecution  for  simple  assault,  general 
instructions  that  Government  had  burden  of 
proving  defendant's  guilt  beyond  reasonable 
doubt  were  insufficient  to  inform  jury  that 
Government  also  had  burden  of  proof  on  issue 
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of  self-defense.  D.C.  Code  1981,  §  22-505. 
Speed  V.  United  States,  562  A.2d  124, 1989  D.C. 
App.  LEXIS  135  (1989). 

Defendant  accused  of  assaulting  and  inter- 
fering with  police  officer  was  entitled  to  instruc- 
tion as  to  right  to  come  to  defense  of  third 
person,  in  light  of  defendant's  testimony  that 
situation  in  which  officers  were  attempting  to 
arrest  suspected  drug  buyer  appeared  to  him  to 
be  two  men  assaulting  and  apparently  robbing 
a  third,  the  apparent  victim  gasping  for  breath, 
unable  to  talk,  and  slobbering.  D.C.  Code  1981, 
§  22-505(a).  Jones  v.  United  States,  555  A.2d 
1024,  1989  D.C.  App.  LEXIS  44  (1989). 

Trial  court's  failure  to  give  instruction  on 
defense  of  third  person  was  not  harmless  error, 
since  it  was  reasonably  possible  that  jury  ap- 
prised of  defendant's  right  to  defend  third  per- 
son would  not  have  convicted  defendant  of 
assaulting  and  interfering  with  a  police  officer. 
D.C.  Code  1981,  §  22-505(a).  Jones  v.  United 
States,  555  A.2d  1024,  1989  D.C.  App.  LEXIS 
44  (1989). 

In  prosecution  of  defendant  on  charge  of 
assault  on  a  police  officer,  evidence,  which  indi- 
cated that  officer  was  wearing  jeans  and  which 
was  contradictory  as  to  whether  officer  identi- 
fied himself,  was  sufficient  to  support  charge  on 
lesser  included  offense  of  simple  assault  as 
requested  by  defendant.  D.C.  Code  §§  22-504, 
22-505.  Petway  V.  United  States,  420  A.2d  1211, 
1980  D.C.  App.  LEXIS  376  (1980). 

Where  police  officers  testified  that  they  ar- 
rived at  apartment  in  response  to  disorderly 
conduct  complaint,  that  they  were  confronted 
by  defendant  who  was  kicking  at  the  door  and 
yelling  profanities,  that  they  placed  her  under 
arrest,  which  she  resisted  violently,  that  she 
broke  away  and  obtained  a  knife,  and  that  she 
advanced  on  the  officers,  requiring  them  to 
draw  their  guns  and  seek  reinforcements  to 
subdue  her,  and  where  defendant  testified  that 
she  had  not  threatened  any  officer  with  a  knife 
but  had  herself  been  attacked  by  the  officers, 
defendant  was  not  entitled  to  an  instruction  on 
self-defense.  D.C.  Code  §§  22-502,  22-505(a). 
Holt  V.  United  States,  340  A.2d  827,  1975  D.C. 
App.  LEXIS  413  (1975). 

Jurisdiction. 

Superior  court  properly  exercised  jurisdiction 
over  prosecution  for  assault  on  District  of  Co- 
lumbia correctional  officer  by  defendant  who 
allegedly  attacked  two  members  of  correctional 
force  with  steel  bar.  D.C.  Code  1973,  §§  11- 
923(b)(1),  22-505(a).  Jackson  v.  United  States, 
441  A.2d  1000,  1982  D.C.  App.  LEXIS  286 
(1982). 

Statute  providing  that  superior  court  has 
jurisdiction  of  any  criminal  case  under  any  law 
applicable  exclusively  to  District  of  Columbia 
vests  jurisdiction  in  superior  court  to  try  as- 
saults on  correctional  officers  charged  under 


statute  prohibiting  such  assaults  when  assault 
was  committed  within  geographical  boundaries 
of  city  D.C.  Code  1973,  §§  ll-923(b)(l),  22- 
505(a).  Jackson  v.  United  States,  441  A.2d 
1000,  1982  D.C.  App.  LEXIS  286  (1982). 

If  superior  court  were  constitutionally  barred 
from  exercising  jurisdiction  over  assaults  on 
correctional  officers  outside  District  of  Colum- 
bia, such  bar  would  have  no  effect  on  its  juris- 
diction over  such  assaults  inside  District.  D.C. 
Code  1973,  §  22-505(a);  U.S.  Const.Art.  1,  §  8, 
cl.  17.  Jackson  v.  United  States,  441  A.2d  1000, 
1982  D.C.  App.  LEXIS  286  (1982). 

Superior  court  had  jurisdiction  to  try  accused 
for  offense  of  assaulting  police  officer.  D.C.  Code 
§  22-505(a).  White  v.  United  States,  358  A.2d 
645,  1976  D.C.  App.  LEXIS  279  (1976). 

Statute  proscribing  interfering  with  member 
of  police  force  operating  in  District  of  Columbia, 
proscribing  assaulting  district  employee 
charged  with  supervision  of  juveniles  confined 
in  district  facility  located  within  District  or 
elsewhere  and  proscribing  assaulting  member 
of  fire  department  operating  in  District  con- 
tains three  different  "laws,"  within  statute  pro- 
viding that  superior  court  has  jurisdiction  of 
any  criminal  case  under  any  law  applicable 
exclusively  to  District;  thus  superior  court  had 
jurisdiction  of  prosecution  for  assault  on  police 
officer  in  District,  even  if  that  court  would  have 
no  jurisdiction  over  prosecution  for  assault  on 
supervisor  of  confined  juvenile  on  ground  that 
it  was  an  extraterritorial  offense.  D.C.  Code 
§  22-505(a).  United  States  v.  Thompson,  347 
A.2d  581,  1975  D.C.  App.  LEXIS  276  (1975). 

Within  statute  providing  that  superior  court 
has  jurisdiction  of  any  criminal  case  under  any 
law  applicable  exclusively  to  District  of  Colum- 
bia, "any  law"  does  not  mean  "any  statute"  but 
means  any  distinct,  self-contained  directive  or 
prohibition;  thus  it  is  not  required  that  a  stat- 
utory section  in  its  entirety  apply  exclusively  to 
district  in  order  for  superior  court  to  have 
jurisdiction  of  any  prohibition  in  unseverable 
statute.  D.C.  Code  §§  ll-923(b)(l),  22-505(a). 
United  States  v.  Thompson,  347  A.2d  581,  1975 
D.C.  App.  LEXIS  276  (1975). 

Juvenile  adjudications. 

Conviction  of  juvenile  of  first-degree  felony- 
murder, armed  robbery,  assault  with  dangerous 
weapon,  assault  upon  police  officer  with  dan- 
gerous weapon  and  carrying  dangerous  weapon 
would  be  remanded  to  district  court  to  consider 
possibility  of  sentencing  under  Youth  Correc- 
tions Act.  D.C.  Code  §§  22-502,  22-505(b),  22- 
2401,  22-3202,  22-3204;  18  U.S.C.  §  5005  et 
seq.  United  States  v.  Howard,  449  F.2d  1086, 
1971  U.S.  App.  LEXIS  9212  (C.A.D.C.  1971). 

Evidence  supported  conclusion  that  defen- 
dants assaulted  officers,  given  police  officers' 
testimony  that  defendants  hit  them.  Gatlin  v. 
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United  States,  833  A.2d  995,  2003  D.C.  App. 
LEXIS  620  (2003). 

Juvenile's  intent  to  cause  injury  to  another 
juvenile  could  be  transferred  from  intended 
victim  to  actual  unintended  victims,  three  ju- 
venile supervisors,  as  required  to  support  adju- 
dication of  delinquency  for  assault  on  employ- 
ees charged  with  supervising  confined 
juveniles.  D.C.  Code  1986  Supp.  §  22-505(a).  In 
re  E.D.P.,  573  A.2d  1307,  1990  D.C.  App.  LEXIS 
106  (1990). 

Evidence  that  juvenile  interfered  with  three 
juvenile  supervisors  as  they  were  attempting  to 
control  fray  involving  three  juveniles  would  be 
sufficient  to  support  conviction  for  violating 
statute  proscribing  interference  with  employee 
charged  with  supervising  confined  juveniles. 
D.C.  Code  1986  Supp.  §  22-505(a).  In  re  E.D.P., 
573  A.2d  1307,  1990  D.C.  App.  LEXIS  106 
(1990). 

Trial  court  had  jurisdiction  over  delinquency 
proceeding  arising  out  of  assault  on  juvenile 
supervisors  at  facility  where  juvenile  was  serv- 
ing two-year  commitment.  D.C.  Code  1986 
Supp.  §  22-505(a).  In  re  E.D.P.,  573  A.2d  1307, 
1990  D.C.  App.  LEXIS  106  (1990). 

Trial  judge  did  not  abuse  its  discretion  in 
denying  juvenile's  motion  to  dismiss  delin- 
quency petition  for  social  reasons,  in  light  of 
factual  circumstances  of  assault  giving  rise  to 
the  petition.  D.C.  Code  1986  Supp.  §  22-505(a). 
In  re  E.D.P.,  573  A.2d  1307,  1990  D.C.  App. 
LEXIS  106  (1990). 

In  proceeding  to  have  juvenile  adjudged  a 
delinquent,  evidence  was  sufficient  to  justify 
finding  that  juvenile  assaulted  police  officer. 
D.C.  Code  §  22-505(a).  In  re  G.,  427  A.2d  440, 
1981  D.C.  App.  LEXIS  230  (1981). 

In  proceeding  to  have  juvenile  adjudged  de- 
linquent as  result  of  alleged  assault  of  police 
officer,  there  was  no  abuse  in  trial  court's  refus- 
ing to  exercise  its  discretion  to  examine  in 
camera  disciplinary  records  and  records  of  cit- 
izen complaints  filed  against  police  officer  per- 
taining to  use  of  force,  in  view  of  fact  that  trial 
court's  ruling  granting  government's  motion  to 
quash  juvenile's  subpoena  duces  tecum  was 
based  on  premise  that,  even  if  it  existed,  mate- 
rial sought  would  not  be  admissible.  D.C.  Code 
§  22-505(a);  D.C.  Code  SCR,  Juvenile  Rule 
17(c).  In  re  G.,  427  A.2d  440,  1981  D.C.  App. 
LEXIS  230  (1981). 

Juvenile  charged  with  assaulting  police  offi- 
cer was  not  entitled  to  examine  arresting  police 
officer's  records  in  order  to  prepare  self-defense 
defense  to  the  charge  where  juvenile  did  not 
have  prior  knowledge  of  police  officer's  alleg- 
edly violent  personality.  D.C.  Code  §  22-505(a); 
D.C.  Code  SCR,  Juvenile  Rule  17(c).  In  re  G., 
427  A.2d  440,  1981  D.C.  App.  LEXIS  230 
(1981). 

Statutory  provision  proscribing  assaults  on 
officers  or  employees  of  juvenile  facility  "located 


within  the  District  of  Columbia  or  elsewhere" 
was  intended  to  reach  attacks  on  personnel  of 
juvenile  facility  taking  place  outside,  as  well  as 
inside,  the  District,  and  thus  family  division 
had  jurisdiction  of  proceedings  brought  against 
two  juveniles  based  upon  their  assaults  on 
counselors  at  District  juvenile  facility  located  in 
Maryland.  D.C.  Code  §§  16-2301(7),  22-505(a). 
In  re  W.,  391  A.2d  1385,  1978  D.C.  App.  LEXIS 
315  (1978). 

Reasonable  trier  of  fact  could  have  found  that 
two  juveniles,  who  were  involved  in  assault  on 
counselors  at  District  of  Columbia  juvenile  de- 
tention facility  located  in  Maryland,  beyond  a 
reasonable  doubt  were  principals  or  aiders  and 
abettors  and  their  adjudications  of  delinquency 
were  therefore  affirmed.  D.C.  Code  §  22-505(a). 
In  re  W.,  391  A.2d  1385,  1978  D.C.  App.  LEXIS 
315  (1978). 

In  juvenile  court  prosecution  for  interfering 
with  police  officer  in  performance  of  his  duties, 
standard  to  be  applied  in  determining  involve- 
ment is  not  proof  beyond  reasonable  doubt  but 
proof  by  preponderance  of  evidence.  D.C.  Code 
§  22-505(a).  In  re  Johnson,  253  A.2d  462,  1969 
D.C.  App.  LEXIS  269  (App.  1969),  reversed  by 
429  F.2d  214,  139  U.S.  App.  D.C.  30,  1970  U.S. 
App.  LEXIS  8461  (1970). 

Legislative  power  of  Congress. 

Congress  exercises  exclusive  control  over 
District  of  Columbia  pursuant  to  Constitution 
and  may  distribute  judicial  authority  among 
courts  and  magistrates  and  regulate  judicial 
proceedings  in  District  in  any  way  it  sees  fit  as 
long  as  it  does  not  contravene  Constitution. 
D.C.  Code  1973,  §  22-505(a);  U.S.  Const.Art.  1, 
§  8,  cl.  17.  Jackson  v.  United  States,  441  A.2d 
1000,  1982  D.C.  App.  LEXIS  286  (1982). 

Lesser  included  offenses. 

Simple  assault  is  lesser  included  offense  of 
assault  on  police  officer.  Gatlin  v.  United  States, 
833  A.2d  995,  2003  D.C.  App.  LEXIS  620 
(2003). 

Simple  assault  is  lesser  included  offense  of 
assault  on  pohce  officer.  D.C.  Code  1981,  §§  22- 
504,  22-505(a).  McDonald  v.  United  States,  496 
A.2d  274,  1985  D.C.  App.  LEXIS  453  (1985). 

Assault  on  a  correctional  officer  was  a  lesser 
included  offense  of  assault  on  a  correctional 
officer  while  armed  and  conviction  for  the  for- 
mer could  not  stand  in  face  of  conviction  of  the 
latter.  D.C.  Code  §  22-505(a,  b).  Smith  v. 
United  States,  318  A.2d  891,  1974  D.C.  App. 
LEXIS  417  (1974). 

When  resisting  arrest  involves  force  used  on 
a  police  officer,  that  offense  too  could  be  a  lesser 
included  offense  of  assault  on  a  police  officer 
and  chargeable  as  a  simple  assault.  United 
States  V.  Daramola,  119  WLR  1009  (Super.  Ct. 
1991). 

Merger  of  offenses. 

Defendant's  convictions  for  assault  with  dan- 
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gerous  weapon  and  assaulting,  resisting,  or 
interfering  with  police  officer  with  dangerous 
weapon,  stemming  from  defendant's  actions 
against  police  officers,  did  not  merge;  action 
that  gave  rise  to  assault  with  dangerous 
weapon  charge  occurred  when  defendant 
stopped  in  front  of  unmarked  police  vehicle  and 
pointed  his  pistol  directly  at  windshield,  caus- 
ing officers  to  crouch  down  to  seek  cover,  and  at 
time  of  this  assault,  defendant  would  not  yet 
have  known  he  was  assaulting  police  officers, 
and  moments  later,  after  officers  exited  vehicle 
and  identified  themselves,  they  commanded 
that  defendant  stop  and,  as  they  gave  chase, 
the  next  assault  by  defendant  occurred,  and 
there  was  clear  separation  between  the  first 
and  second  assaults.  Scott  v.  United  States,  975 
A.2d  831,  2009  D.C.  App.  LEXIS  249  (2009). 

Defendant's  convictions  for  possession  of  a 
firearm  during  a  crime  of  violence  (PFCV)  and 
felony  assaulting  a  police  officer  (APO)  did  not 
merge,  though  both  offenses  arose  as  a  result  of 
the  single  action  of  holding  a  gun,  as  each  crime 
required  proof  of  an  element  that  the  other  did 
not,  and,  thus,  were  considered  separate  of- 
fenses. Ball  V.  United  States,  26  A.3d  764,  2011 
D.C.  App.  LEXIS  510  (2011). 

Nature  and  elements  of  offense. 

—  In  generaL 

Simple  assault  is  lesser  included  offense  of 
assault  on  police  officer.  Gatlin  v.  United  States, 
833  A.2d  995,  2003  D.C.  App.  LEXIS  620 
(2003). 

Defendant's  convictions  for  assaulting  a  po- 
lice officer  and  for  escape  from  an  officer  did  not 
merge,  as  each  required  proof  of  an  element 
which  the  other  did  not.  Mack  v.  United  States, 
772  A.2d  813,  2001  D.C.  App.  LEXIS  111  (2001). 

Juvenile's  conduct,  on  a  school  day  after  class 
started  in  high  school  a  block  away,  in  refusing 
to  identify  himself  to  police  officer,  using  pro- 
fanity, and  not  complying  with  officer's  request 
to  remain  did  not  constitute  the  statutory  of- 
fense of  assault  on  a  police  officer.  D.C.  Code 
1981,  §  22-505.  In  re  C.L.D.,  739  A.2d  353, 
1999  D.C.  App.  LEXIS  251  (1999). 

To  commit  the  statutory  offense  of  assault  on 
a  police  officer,  a  person's  conduct  must  go 
beyond  speech  and  mere  passive  resistance  or 
avoidance,  and  cross  the  line  into  active  con- 
frontation, obstruction  or  other  action  directed 
against  an  officer's  performance  in  the  line  of 
duty  D.C.  Code  1981,  §  22-505.  In  re  C.L.D., 
739  A.2d  353,  1999  D.C.  App.  LEXIS  251 
(1999). 

The  key  in  determining  whether  the  statu- 
tory offense  of  assault  on  a  police  officer  oc- 
curred is  the  active  and  oppositional  nature  of 
the  conduct  for  the  purpose  of  thwarting  a 
police  officer  in  his  or  her  duties.  D.C.  Code 


1981,§  22-505.  In  re  C.L.D.,  739  A.2d  353,  1999 
D.C.  App.  LEXIS  251  (1999). 

Speech,  alone,  may  not  permissibly  consti- 
tute the  statutory  offense  of  assault  on  a  police 
officer.  D.C.  Code  1981,  §  22-505.  In  re  C.L.D., 
739  A.2d  353,  1999  D.C.  App.  LEXIS  251 
(1999). 

Fact  that  defendant  knew  or  should  have 
known  that  complainants  were  police  officers 
was  an  element  of  offense  of  assault  on  a  police 
officer  with  a  dangerous  weapon.  D.C.  Code 
§  22-505.  Fletcher  v.  United  States,  335  A.2d 
248,  1975  D.C.  App.  LEXIS  357  (1975). 

Statute  making  it  unlawful  to  assault,  with- 
out justifiable  and  excusable  cause,  any  officer 
of  any  penal  or  correctional  institution  does  not 
contemplate  a  level  of  conduct  measurably  dif- 
ferent from  simple  assault.  D.C.  Code  §§  22- 
504,  22-505.  Johnson  v.  United  States,  298  A.2d 
516,  1972  D.C.  App.  LEXIS  312  (1972). 

The  legislature  has  explicitly  recognized  that 
an  officer  or  member  of  a  police  force  operating 
in  the  District  of  Columbia  may  use  force,  e.g., 
engage  in  an  assault,  to  effect  even  an  unlawful 
arrest,  in  circumstances  where  such  conduct  by 
one  not  an  officer  or  member  of  such  a  police 
force  obviously  would  constitute  a  criminal  as- 
sault. United  States  v.  Holt,  120  WLR  621 
(Super.  Ct.  1992). 

—  Obstruction  of  justice,  nature  and  ele- 
ments of  offense. 

Defendant  accused  of  attempting  without 
justifiable  and  excusable  cause  to  impede,  in- 
terfere with,  or  resist  police  officer  performing 
official  duties  should  have  been  charged  under 
statute  providing  punishment  for  unjustifiably 
impeding  police  officer  performing  official  du- 
ties, not  statute  providing  punishment  for  at- 
tempt to  commit  any  crime.  D.C.  Code  1961, 
§§  22-103,  22-505.  United  States  v.  Caviness, 
192  A.2d  288,  1963  D.C.  App.  LEXIS  251  (App. 
1963). 

Off-duty  officer. 

Statute  prohibiting  person  from  assaulting, 
resisting,  or  interfering  with  a  police  officer 
protected  officer,  even  though  he  was  off  duty 
and  working  for  a  private  employer  at  the  time 
of  the  assault;  in  spite  of  his  off-duty  status, 
when  officer  intervened  in  argument  between 
defendant  and  another  restaurant  patron,  he 
was  engaged  in  the  performance  of  official  du- 
ties. Mattis  V.  United  States,  995  A.2d  223, 
2010  D.C.  App.  LEXIS  268  (2010). 

Pleas. 

Active  role  of  court  in  trying  to  convince 
defendant  that  he  should  follow  counsel's  ad- 
vice to  enter  plea  of  guilty  to  pistol  charge  is 
improper.  (Per  Mack,  A.  J.,  with  three  Judges 
concurring  and  three  Judges  concurring  in 
part).  D.C.  Code  §§  22-505(a),  22-3204;  D.C. 
Code  SCR,  Criminal  Rule  11;  U.S.  Const. 
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Amend.  6.  Butler  v.  United  States,  414  A.2d 
844,  1980  D.C.  App.  LEXIS  288  (1980). 

Presumptions  and  burden  of  proof. 

Defendant  was  entitled  to  benefit  of  pretrial 
rebuttable  presumption  of  vindictiveness  when 
government  added  charge  of  assault  on  a  police 
officer  (APO)  to  preexisting  charge  of  posses- 
sion of  marijuana,  which  shifted  burden  to 
government  to  explain  its  decision  to  add  APO 
charge;  government  knew  from  date  of  defen- 
dant's arrest  that  there  were  facts  potentially 
supporting  charge  of  assault  and  resisting  ar- 
rest, government  added  APO  charge  after  de- 
fendant sought  to  enforce  his  subpoena  and 
trial  was  continued,  and  government,  by  an- 
nouncing that  it  was  ready  to  go  to  trial,  com- 
municated that  fluid  pretrial  litigation  period 
was  over.  Simms  v.  United  States,  41  A.3d  482, 
2012  D.C.  App.  LEXIS  144  (2012). 

Government  had  to  prove  that  defendant 
knew  or  had  reason  to  know  that  victim  was 
police  officer  to  convict  defendant  of  assault  on 
police  officer  while  armed.  D.C.  Code  1981, 
§§  22-505,  22-3202.  Nelson  v.  United  States, 
580  A.2d  114, 1990  D.C.  App.  LEXIS  244  (1990). 

Purpose. 

Purpose  of  statute  governing  offense  of  as- 
saulting, resisting,  opposing,  impeding,  intimi- 
dating, or  interfering  with  a  police  officer  (APO) 
is  to  de-escalate  the  potential  for  violence  which 
exists  whenever  a  police  officer  encounters  an 
individual  in  the  line  of  duty;  this  concern  is  not 
limited  to  the  officer's  safety  but  extends  to  all 
parties  involved,  including  the  prospective  ar- 
restee. Dolson  V.  United  States,  948  A.2d  1193, 
2008  D.C.  App.  LEXIS  251  (2008). 

Review. 

Where  petitioners  were  charged  in  unrelated 
proceedings  in  superior  court  with  assaulting 
District  of  Columbia  police  officer  and  were  not 
charged  with  federal  misdemeanor,  their  cases 
were  not  within  jurisdiction  of  federal  Court  of 
Appeals,  and  their  petitions  for  leave  to  appeal 
from  determination  by  District  of  Columbia 
Court  of  Appeals  that  superior  court  had  power 
to  act  in  their  cases  were  accordingly  dis- 
missed. D.C.  Code  §§  11-301(1,  2),  22-505(a). 
Thompson  v.  United  States,  548  F.2d  1031, 
1976  U.S.  App.  LEXIS  6102  (C.A.D.C.  1976). 

That  defendant  had  served  his  sentence  did 
not  render  case  moot  in  view  of  effect  of  felony 
conviction  on  civil  rights  and  punishment  upon 
subsequent  conviction.  D.C.  Code  1961,  §§  1- 
1102(2)(c),  22-104,  22-505(a).  Dancy  v.  United 
States,  361  F.2d  75, 1965  U.S.  App.  LEXIS  4299 
(C.A.D.C.  1965). 

Defendant,  who  had  served  sentence,  was 
entitled  to  have  conviction  for  assault  reversed 
and  case  remanded,  where  alleged  assault  was 
committed  on  witness  who  testified  against 
defendant  at  preliminary  hearing  at  which  de- 


fendant had  not  been  accorded  right  to  counsel, 
and  no  preliminary  hearing  was  granted  on 
assault  charge.  D.C.  Code  1961,  §  22-505(a). 
Dancy  v.  United  States,  361  F.2d  75,  1965  U.S. 
App.  LEXIS  4299  (C.A.D.C.  1965). 

In  view  of  defendant's  age  and  lack  of  prior 
criminal  record,  and  especially  apparent  feeling 
of  jury  that  punishment  should  be  tempered 
with  mercy,  district  court  might  wish  to  recon- 
sider sentence  imposed  for  assault  upon  police 
officer.  D.C.  Code  1961,  §  22-505(a);  Fed. Rules 
Crim.Proc.  rule  35,  18  U.S.C.  Lee  v.  United 
States,  344  F2d  566,  1965  U.S.  App.  LEXIS 
6268  (C.A.D.C.  1965). 

Although  the  government  argued  alterna- 
tively that,  leaving  aside  defendant's  flight 
from  the  scene,  the  evidence  of  defendant's 
conduct  in  the  woods  sufficiently  supported  his 
conviction  for  assaulting  a  police  officer,  defen- 
dant's conviction  could  not  stand  because, 
based  on  the  record  before  it,  appellate  court 
could  not  determine  whether  the  jury  improp- 
erly relied  on  the  evidence  of  defendant's  flight 
in  convicting  him  of  assaulting  a  police  officer; 
whenever  various  alternative  theories  of  liabil- 
ity were  submitted  to  a  jury,  any  one  of  which 
was  later  determined  to  be  improper,  the  con- 
viction could  not  be  sustained.  Coghill  v.  United 
States,  982  A.2d  802,  2009  D.C.  App.  LEXIS 
544  (2009). 

The  assault  on  a  police  officer  statute,  which 
prohibited  an  individual  from  intimidating  a 
police  officer  in  the  performance  of  his  or  her 
duties,  was  not  unconstitutionally  overbroad  as 
applied  to  defendant  who  ordered  his  dog  to 
attack  officer;  the  statute  did  not  reach  consti- 
tutionally protected  speech.  Dickens  v.  United 
States,  19  A.3d  321,  2011  D.C.  App.  LEXIS  220 
(2011). 

The  assault  on  a  police  officer  statute,  which 
prohibited  an  individual  from  intimidating  a 
police  officer  in  the  performance  of  his  or  her 
duties,  was  not  unconstitutionally  vague  as 
applied  to  defendant;  an  ordinary  person  would 
understand  that  defendant's  conduct  in  telling 
his  dog  to  "get"  the  arresting  officer  was  prohib- 
ited by  statute.  Dickens  v.  United  States,  19 
A.3d  321,  2011  D.C.  App.  LEXIS  220  (2011). 

Defendant's  failure  to  request  specific  find- 
ings by  trial  court,  in  prosecution  for  assault  on 
a  police  officer  tried  to  the  court  in  which  the 
government  advanced  several  theories  of  guilt, 
pursuant  to  rule  requiring  trial  court,  in  a  case 
tried  without  a  jury,  to  make  a  general  finding 
and,  on  request  made  before  the  general  find- 
ing, find  the  facts  specially,  did  not  preclude 
remand  of  case  for  a  determination  on  the 
existing  record  of  the  theory  on  which  the  trial 
court  relied  in  finding  defendant  guilty,  as  the 
government  also  could  have  requested  specific 
findings  under  the  rule  but  did  not  do  so,  and 
factual  findings  by  the  trial  court,  even  though 
not  required,  would  be  helpful  to  proper  appel- 
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late  review  of  conviction.  Jones  v.  United 
States,  16  A.3d  966,  2011  D.C.  App.  LEXIS  155 
(2011). 

Validity. 

Statute,  construed  to  prohibit  individuals 
from  opposing  District  juvenile  supervisors,  did 
not  infringe  on  rights  of  free  speech  and  assem- 
bly and  was  not  overbroad.  D.C.  Code  1986 
Supp.  §  22-505(a);  U.S.C.  Const.Amend.  1.  In 
re  E.D.P.,  573  A.2d  1307,  1990  D.C.  App.  LEXIS 
106  (1990). 

Verdict. 

That  defendant  was  convicted  for  assault 
upon  only  one  of  three  officers  involved  in 
fracas,  with  acquittal  of  assault  upon  the  other 
two,  presented  no  basis  for  reversing  the  con- 
viction on  theory  of  inconsistent  verdict.  D.C. 
Code  §  22-505(a).  United  States  v.  Spencer,  448 
F.2d  1093,  1971  U.S.  App.  LEXIS  8554 
(C.A.D.C.  1971). 

Where  defendant  was  convicted  of  armed 
assault  on  police  officer  (AAPO)  but  acquitted  of 
assault  with  dangerous  weapon  (ADW),  his 
conviction  of  possession  of  firearm  during  crime 
of  violence  (PFCV)  was  not  improper  on 
grounds  that  jury  might  have  convicted  defen- 
dant of  PFCV  based  on  belief  that  AAPO  was 
proper  predicate  offense  to  PFCV,  rather  than 
ADW  as  alleged  in  indictment;  the  indictment 
was  read  to  jury  at  beginning  of  trial,  prosecu- 
tor explained  in  closing  argument  that  ADW 
was  predicate  offense,  and  trial  court  in- 
structed jury  that  possession  of  weapon  must 
have  occurred  at  time  when  defendant  was 
engaged  in  commission  of  crime  of  violence. 
D.C.  Code  1981,  §§  22-503,  22-505(b),  22- 
3204(b).  Ransom  v.  United  States,  630  A.2d 
170,  1993  D.C.  App.  LEXIS  221  (1993). 

No  conclusions  as  to  jury's  confusion  in  con- 
victing defendant  of  possession  of  firearm  dur- 
ing crime  of  violence  (PFCV)  but  acquitting  him 
of  assault  with  dangerous  weapon  (ADW)  could 
be  drawn  from  markings  on  verdict  form,  since 
it  was  unknown  who  made  notations  or  if 
notations  had  support  of  each  juror,  and  deter- 
mining why  juror  or  jurors  made  notations 
would  require  sheer  speculation.  D.C.  Code 
1981,  §§  22-503,  22-505(b),  22-3204(b).  Ran- 
som V.  United  States,  630  A.2d  170,  1993  D.C. 
App.  LEXIS  221  (1993). 

Weight  and  sufficiency  of  evidence. 

Evidence  sustained  conviction  for  assault  on 
police  officer  while  armed  with  dangerous 
weapon.  D.C.  Code  §  22-505(b).  United  States 
V.  Lee,  509  F.2d  400,  1974  U.S.  App.  LEXIS 
5476  (C.A.D.C.  1974),  writ  of  certiorari  denied 
by  420  U.S.  1006,  95  S.  Ct.  1451,  43  L.  Ed.  2d 
765,  1975  U.S.  LEXIS  1180  (1975). 

Evidence  estabHshed  that  assault  on  pohce 
officer  at  time  of  allegedly  unlawful  arrest  was 
part  of  such  excessive  resistance  to  the  arrest 


as  would  warrant  conviction  of  assaulting  a 
pohce  officer.  D.C.  Code  §  22-505(a).  United 
States  V.  Spencer,  448  F.2d  1093, 1971  U.S.  App. 
LEXIS  8554  (C.A.D.C.  1971). 

Evidence  sustained  conviction  for  assault 
upon  police  officer.  D.C.  Code  1961,§  22-505(a). 
Lee  V.  United  States,  344  F2d  566,  1965  U.S. 
App.  LEXIS  6268  (C.A.D.C.  1965). 

Evidence  sustained  conviction  for  assaulting 
and  interfering  with  an  officer  of  the  metropol- 
itan police  department  engaged  in  performance 
of  his  official  duties.  D.C.  Code  1961,  §  22- 
505(a).  Lawson  v,  U.S.,  301  F2d  520,  1962  U.S. 
App.  LEXIS  6110  (C.A.D.C.  1962). 

The  evidence  was  not  so  one-sided  that  rea- 
sonable jurors  would  have  had  to  conclude  that 
police  officer  had  probable  cause  to  make  arrest 
for  resisting  arrest,  so  that  reasonable  jurors 
could  not  have  reached  a  verdict  in  arrestee's 
favor  on  his  claims  against  police  officer  and 
District  of  Columbia  under  District  of  Columbia 
law  for  false  arrest  and  malicious  prosecution, 
as  required  for  officer  and  District  of  Columbia 
to  be  entitled  to  judgment  as  a  matter  of  law; 
arrestee  presented  evidence  from  which  jury 
might  have  concluded  that  he  did  not  commit 
crime  of  resisting  arrest  under  District  of  Co- 
lumbia law  because  he  had  justifiable  or  excus- 
able cause  to  interfere  with  officers'  arrest  of 
another  man,  and  he  did  not  use  force  against 
the  officers.  Hudson  v.  District  of  Columbia,  517 
FSupp.2d  40,  2007  U.S.  Dist.  LEXIS  24178 
(2007),  affirmed  in  part  and  vacated  in  part  by, 
remanded  by  558  R3d  526,  385  U.S.  App.  D.C. 
10,  2009  U.S.  App.  LEXIS  4238  (2009). 

Evidence  was  sufficient  to  support  convic- 
tions for  two  counts  of  assault  on  a  police  officer 
(APO);  first  officer  testified  that  defendant  de- 
livered elbow  strike  and  attempted  to  hit  officer 
while  in  a  "fighting  stance,"  that  defendant  did 
so  without  officer  having  used  any  force  against 
him,  that  second  officer  jumped  on  defendant's 
back  and  struck  his  knees  only  after  defendant 
had  attempted  to  hit  first  officer,  and  that 
defendant  resisted  efforts  of  officers  to  handcuff 
him.  Crossland  v.  United  States,  32  A.3d  1005, 
2011  D.C.  App.  LEXIS  686  (2011). 

Sufficient  evidence  supported  conviction  for 
felony  assaulting  a  police  officer  (APO);  defen- 
dant, while  fleeing  on  foot  from  police  officer 
who  pursued  him,  pointed  a  loaded  gun  at 
officer,  created  a  grave  risk  of  causing  signifi- 
cant bodily  injury  to  officer,  and  even  assuming 
that  defendant's  gun  was  jammed  at  the  time 
he  aimed  it  at  officer,  any  sudden  jostling  dur- 
ing defendant's  "dead  pursuit"  away  from  offi- 
cer could  have  dislodged  the  temporary  jam  of 
his  gun  or  even  used  his  finger  to  pull  the 
trigger.  Ball  v.  United  States,  26  A.3d  764,  2011 
D.C.  App.  LEXIS  510  (2011). 

Evidence  was  sufficient  to  support  adjudica- 
tion of  delinquency  based  on  juvenile  commit- 
ting acts  that  constituted  assault  on  a  police 
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officer;  juvenile  resisted  the  officers  when  he 
pulled  his  arms  away  and  rolled  around  on  his 
stomach  while  two  officers  were  attempting  to 
place  handcuffs  on  juvenile's  wrists.  In  re  J.S., 
19  A.3d  328,  2011  D.C.  App.  LEXIS  221  (2011). 

Defendant's  statement  to  his  dog  to  "get 
them"  or  "get  him,"  without  corresponding 
physical  action,  was  sufficient  to  support  con- 
viction for  assault  on  a  police  officer  based  on 
intimidation;  defendant's  language  was  not 
merely  an  obnoxious  response  to  the  officer,  as 
defendant  used  his  language  to  get  his  dog  to 
attack  officer.  In  re  J.S.,  19  A.3d  328,  2011  D.C. 
App.  LEXIS  221  (2011). 

Evidence  that  defendant  shoved  officer,  if 
credited  by  finder  of  fact,  would  be  sufficient  to 
constitute  an  assault  under  the  statute  setting 
forth  offense  of  assault  on  a  police  officer,  but 
because  testimony  from  officers  and  defendant 
was  conflicting  and  the  trial  court,  in  a  bench 
trial,  did  not  make  any  credibility  determina- 
tions or  specific  factual  findings  to  resolve  the 
conflicts,  case  would  be  remanded  so  that  the 
trial  court  could  clarify  the  basis  of  its  guilty 
verdict.  Jones  v.  United  States,  16  A.3d  966, 
2011  D.C.  App.  LEXIS  155  (2011). 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  for  assaulting  a  police  officer; 
while  he  was  stopped  for  driving  car  with 
unlawfully  tinted  windows,  defendant  abruptly 
sat  back  in  driver's  seat  while  officer  was  at- 
tempting to  conduct  pat-down  search,  shifted 
the  parked  vehicle  into  gear,  and  braced  his 
arms  against  steering  wheel  to  prevent  being 
removed  from  the  vehicle  by  several  officers, 
and  defendant's  active  resistance  of  the  pat- 
down  and  attempts  to  remove  him  from  vehicle 
were  precisely  the  type  of  escalating  conduct 
that  increased  likelihood  of  violence  during 
police  encounters  and  that  statute,  prohibiting 
assaulting  a  police  officer,  was  designed  to 
prevent.  Coghill  v.  United  States,  982  A.2d  802, 
2009  D.C.  App.  LEXIS  544  (2009). 

Evidence  supported  finding  that  juvenile 
used  his  teeth  in  a  manner  likely  to  cause  great 
bodily  injury,  thus  supporting  delinquency  ad- 
judication for  assaulting  a  police  officer  with  a 
deadly  or  dangerous  weapon;  while  struggling 
with  officer  on  the  ground,  juvenile  lunged  at 
officer's  upper  thigh  and  groin  with  his  teeth, 
biting  though  officer's  pants  and  skin,  leaving 


teeth  marks  and  a  bleeding  wound.  In  re  D.T., 
977  A.2d  346,  2009  D.C.  App.  LEXIS  334 

(2009). 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  for  assaulting,  resisting,  or 
interfering  with  a  police  officer  with  a  danger- 
ous weapon;  although  officers  were  in  the  area 
in  street  clothes,  in  an  unmarked  car,  conduct- 
ing undercover  operations,  officers  testified 
that  they  each  issued  multiple  verbal  com- 
mands, in  voice  loud  enough  for  defendant  to 
hear,  in  which  they  stated  that  they  were  police 
officers,  and  defendant  was  approximately 
thirty  to  forty  feet  from  officer  when  defendant 
pointed  his  .45  caliber  pistol  at  officer,  and  jury 
could,  and  inferably  did,  conclude  that  distance 
between  defendant  and  officers  and  the  other 
attendant  circumstances  did  not  prevent  defen- 
dant from  hearing  officers'  commands  and  their 
statements  that  they  were  police  officers.  Scott 
V.  United  States,  975  A.2d  831,  2009  D.C.  App. 
LEXIS  249  (2009). 

Even  if  officer's  warrantless  entry  onto  defen- 
dant's property  was  unlawful,  evidence  that 
defendant  closed  gate  on  his  property,  locked  it, 
then  held  it  shut  in  order  to  prevent  officer  from 
entering  property  to  effect  defendant's  arrest 
supported  conviction  for  assaulting,  resisting, 
opposing,  impeding,  intimidating,  or  interfer- 
ing with  a  police  officer  (APO).  Dolson  v.  United 
States,  948  A.2d  1193,  2008  D.C.  App.  LEXIS 
251  (2008). 

Evidence  that  defendant  resisted  arrest 
while  armed  with  pistol  was  sufficient  to  sus- 
tain conviction  of  armed  assault  on  police  offi- 
cer (AAPO).  D.C.  Code  1981,  §  22-505(b).  Ran- 
som V.  United  States,  630  A.2d  170,  1993  D.C. 
App.  LEXIS  221  (1993). 

In  prosecution  for  assault  with  a  dangerous 
weapon,  assault  on  a  police  officer  with  a  dan- 
gerous weapon  and  assault  on  a  police  officer, 
jury  could  have  found  that  both  defendants 
were  participants  in  altercation  provoked  by 
one  defendant's  obstruction  of  public  street  in 
violation  of  traffic  regulations,  that  fisticuffs 
followed,  and  that  other  defendant  drove  auto- 
mobile into  officer  with  guilty  knowledge,  in- 
tending to  aid  the  other  defendant.  D.C.  Code 
§§  22-502,  22-505(a,  b).  Johnson  v.  United 
States,  386  A.2d  710,  1978  D.C.  App.  LEXIS 
382  (1978). 


§  22-406.  Mayhem  or  maliciously  disfiguring. 

Every  person  convicted  of  mayhem  or  of  maliciously  disfiguring  another 
shall  be  imprisoned  for  not  more  than  10  years. 

(Mar.  3,  1901,  31  Stat.  1322,  ch.  854,  §  807.) 


Cross  references.  —  Additional  penalty  for 
possession  of  firearm,  see  §  22-4502. 


Prior  Codifications. 

1973  Ed.,  §  22-506. 


1981  Ed.,  §  22-506. 
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Analysis 

Adequacy  of  representation. 
Admissibility  of  evidence. 
Indictment  and  information. 
Insanity  defense. 
Instructions. 
Jurisdiction. 

Lesser  included  offenses. 

Merger  of  offenses. 

Nature  and  elements. 

Presumptions  and  burden  of  proof. 

Questions  of  law  and  fact. 

Review. 

Verdict. 

Weight  and  sufficiency  of  evidence. 

Adequacy  of  representation. 

Conceding  that  stab  injuries  resulted  in  per- 
manently disabling  injury,  as  needed  to  support 
mayhem  conviction,  was  not  ineffective  assis- 
tance of  counsel  given  that  extent  of  victim's 
injury  was  irrelevant  to  asserted  alibi  defense 
and  concession  had  effect  of  precluding  gory 
testimony  concerning  victim's  injuries  which 
necessitated  removal  of  16  inches  of  her  small 
intestine.  McKinnon  v.  United  States,  644  A.2d 
438,  1994  D.C.  App.  LEXIS  100  (1994),  writ  of 
certiorari  denied  by  513  U.S.  1005,  115  S.  Ct. 
523,  130  L.  Ed.  2d  428,  1994  U.S.  LEXIS  8113, 
63  U.S.L.W.  3386  (1994). 

Admissibility  of  evidence. 

Limited  evidence  that  defendant  was  victim's 
pimp,  who  had  recruited  her,  together  with 
another  woman,  to  work  for  him  as  prostitutes 
was  admissible,  in  prosecution  for  malicious 
disfigurement  while  armed,  to  explain  defen- 
dant's motive  in  inflicting  injuries  of  such  se- 
verity on  the  victim.  Hudson  v.  United  States, 
790  A.2d  531,  2002  D.C.  App.  LEXIS  8  (2002). 

Golf  club  used  in  beatings  was  properly  ad- 
mitted into  evidence  in  prosecution  for,  inter 
alia,  malicious  disfigurement,  where  complain- 
ant, who  shared  apartment  with  defendant, 
consented  to  warrantless  search  of  the  apart- 
ment. D.C.  Code  §  22-506.  Villines  v.  United 
States,  320  A.2d  313,  1974  D.C.  App.  LEXIS 
227  (1974). 

Admitting  colored  photographs  of  complain- 
ant showing  scars  on  upper  portion  of  her  body 
was  not  an  abuse  of  discretion,  in  prosecution 
for,  inter  alia,  assault  with  a  dangerous  weapon 
and  malicious  disfigurement,  where  photo- 
graphs were  not  inflammatory  and  were  clearly 
probative  of  the  condition  of  complainant's  body 
and,  thus,  were  material  on  issue  of  malicious 
disfigurement.  D.C.  Code  §§  22-502,  22-506. 
Vilhnes  v.  United  States,  320  A.2d  313,  1974 
D.C.  App.  LEXIS  227  (1974). 

Indictment  and  information. 

Indictment  and  proof  were  not  insufficient  in 


prosecution  for  mayhem  because  a  specific  in- 
tent to  maim  and  disfigure  the  complainant 
was  neither  alleged  nor  proved,  since  specific 
intent  was  not  necessary  to  constitute  mayhem. 
Brown  v.  U.S.,  171  F.2d  832,  1948  U.S.  App. 
LEXIS  2925  (C.A.D.C.  1948). 

Although  there  was  no  such  crime  as  assault 
with  "intent  to  maim  and  maliciously  disfig- 
ure," indictment  charging  defendant  with  as- 
sault with  intent  to  maim  and  maliciously 
disfigure  victim  was  not  fatally  deficient  since 
the  charge,  with  the  parenthetical  reference  to 
the  specific  statute  on  which  the  prosecution 
was  based,  apprised  defendant  of  nature  of  the 
accusation  against  him  in  a  manner  which 
would  preclude  a  future  prosecution  against 
him  based  on  the  same  averments.  D.C.  Code 
1981,  §  22-506;  Criminal  Rule  7(c).  Smith  v. 
United  States,  466  A.2d  429,  1983  D.C.  App. 
LEXIS  482  (1983). 

Insanity  defense. 

Where  defendant,  indicted  for  sodomy,  as- 
sault with  dangerous  weapon  and  mayhem, 
neither  raised  defense  of  insanity  prior  to  re- 
turn of  jury  verdict  of  guilty  nor  brought  to 
court's  attention  prior  imprisonment  for  sex- 
related  crime  or  attempted  suicide  while  in 
prison  and  confinement  there  for  psychiatric 
treatment,  defendant  had  not  been  improperly 
deprived  of  defense  of  insanity  during  trial. 
D.C.  Code  §§  22-502,  22-506,  24-301,  24-301(j). 
Hughes  V.  United  States,  308  A.2d  238,  1973 
D.C.  App.  LEXIS  331  (1973). 

Instructions. 

In  prosecution  for  malicious  disfigurement 
and  aggravated  assault,  trial  court  should  have 
linked  self-defense  instruction  to  specific 
charge  of  aggravated  assault,  upon  co-defen- 
dant's request.  Jones  v.  United  States,  893  A.2d 
564,  2006  D.C.  App.  LEXIS  92  (2006). 

In  prosecution  of  defendant  for  malicious 
disfigurement,  there  was  no  error  in  trial  judge 
instructing  jury  in  accordance  with  Criminal 
Jury  Instructions'  definition  of  malicious  disfig- 
urement, substituting  for  undifferentiated 
"malice"  certain  elements  which  the  govern- 
ment had  to  prove,  such  as  defendant  inflicted 
the  injury  and  he  specifically  intended  to  dis- 
figure the  complainant  and  the  defendant  did 
not  act  in  self-defense;  in  case  of  malicious 
disfigurement,  all  of  the  concepts  traditionally 
embraced  by  the  term  "malice"  were  encom- 
passed within  requirements  that  government 
prove  specific  intent  to  permanently  disfigure 
victim,  as  well  as  absence  of  self-defense  (where 
raised)  and  any  mitigating  circumstances.  Bur- 
ton V.  United  States,  818  A.2d  198,  2003  D.C. 
App.  LEXIS  135  (2003). 


179 


§  22-406 


Criminal  Offenses  and  Penalties 


Trial  court  did  not  commit  plain  error*  in 
failing  to  instruct  jury  that,  in  order  to  convict 
defendant  of  mayhem,  government  had  to 
prove  that  defendant  had  specific  intent  to 
maim.  D.C.  Code  1981,  §  22-506.  Clark  v. 
United  States,  639  A.2d  76,  1993  D.C.  App. 
LEXIS  277  (1993). 

Defendant  charged  with  armed  assault  with 
intent  to  kill  and  armed  mayhem  was  entitled 
to  charge  that  jury  could  consider  assault  with 
dangerous  weapon  as  lesser  included  offense 
for  both  of  charged  offenses;  evidence  indicated 
that,  after  victim  had  argued  with  defendant  in 
convenience  store  and  defendant  threatened  to 
kill  him,  defendant  left  store,  and  that  when 
victim  left  store,  defendant  produced  handgun 
and  fired  gun,  striking  victim  in  right  hip. 
Hayward  v.  United  States,  612  A.2d  224,  1992 
D.C.  App.  LEXIS  221  (1992). 

Defendant  did  not  waive  his  right  to  instruc- 
tion on  assault  as  lesser  included  offense  of 
mayhem,  even  though  request  was  not  made 
with  consummate  clarity;  request  was  reason- 
ably clear  in  view  of  confusion  resulting  from 
court's  incorrect  assumptions  about  law.  D.C. 
Code  1981,  §  22-506.  Moore  v.  United  States, 
599  A.2d  1381,  1991  D.C.  App.  LEXIS  324 
(1991). 

Defendant  was  entitled,  upon  timely  request, 
to  instruction  on  assault  as  lesser  included 
offense  of  mayhem  charge  given  defendant's 
testimony  that  he  slapped  complaining  witness 
but  did  not  kick  her  and  his  vigorous  challenge 
to  allegation  that  complainant  suffered  dis- 
abling permanent  injury  as  result  of  kick  which 
was  basis  for  mayhem  charge.  D.C.  Code  1981, 
§  22-506.  Moore  v.  United  States,  599  A.2d 
1381,  1991  D.C.  App.  LEXIS  324  (1991). 

Trial  court's  failure  to  give  instruction  on 
assault  as  lesser  included  offense  of  mayhem 
constituted  reversible  error,  where  court  could 
not  say  with  requisite  assurance  that  error  did 
not  prejudice  defendant  who  was  convicted  of 
mayhem.  D.C.  Code  1981,  §  22-506.  Moore  v. 
United  States,  599  A.2d  1381,  1991  D.C.  App. 
LEXIS  324  (1991). 

Defendant  did  not  waive  his  right  to  instruc- 
tion on  assault  as  lesser  included  offense  of 
mayhem  by  failing  to  again  request  such  in- 
struction after  jurors  sent  note  during  their 
deliberation  inquiring  whether  they  could  con- 
vict defendant  even  if  they  had  some  doubt  as 
to  whether  defendant's  kick  injured  defen- 
dant's eye,  where  judge  had  already  denied 
counsel's  request  for  such  instruction  before 
delivering  his  charge  to  jury;  it  would  have 
been  extraordinary  for  judge  to  instruct  jury 
about  lesser  included  offense  for  first  time  in 
response  to  note  sent  during  deliberations.  D.C. 
Code  1981,  §  22-506.  Moore  v.  United  States, 
599  A.2d  1381,  1991  D.C.  App.  LEXIS  324 
(1991). 


Instruction  that  in  order  to  establish  mali- 
cious disfigurement,  the  Government  had  to 
prove  beyond  a  reasonable  doubt  that  as  a 
result  of  the  injury,  complaining  witness  was 
permanently  disfigured,  that  is,  that  complain- 
ing witness  was  appreciably  less  attractive  or 
that  a  part  of  the  body  of  complaining  witness 
was  to  some  appreciable  degree  less  useful  or 
functional  than  it  was  before  injury,  was  not 
erroneous  as  failing  to  suggest  that  disfigure- 
ment was  not  permanent  if  it  could  be  removed 
through  medical  procedures.  D.C.  Code  1973, 
§  22-506.  Perkins  v.  United  States,  446  A.2d 
19,  1982  D.C.  App.  LEXIS  363  (1982). 

Instruction  of  malicious  disfigurement  re- 
quired proof  that  defendant  inflicted  injury  on 
complaining  witness,  that  as  a  result  of  injury 
complaining  witness  was  permanently  disfig- 
ured, that  defendant  inflicted  injury  on  com- 
plaining witness  with  malice,  and  that  defen- 
dant inflicted  injury  while  armed  with  or 
having  readily  available  a  dangerous  or  deadly 
weapon  was  reversibly  erroneous  in  failing  to 
charge  essential  element  of  specific  intent.  D.C. 
Code  1973,  §  22-506.  Perkins  v.  United  States, 
446  A.2d  19,  1982  D.C.  App.  LEXIS  363  (1982). 

Jurisdiction. 

In  view  of  defendant's  concession  that  he 
approached  complainant  in  his  car  within  dis- 
trict, rode  with  complainant  into  Maryland  and 
returned  with  him  to  district,  and  in  view  of 
fact  that  defendant  was  overheard  by  officer 
threatening  complainant  with  injury  if  he  did 
not  remain  silent  while  they  were  all  at  inter- 
section concededly  within  district  line,  trial 
court  did  not  lack  jurisdiction  of  offenses  of 
armed  robbery,  assault  with  dangerous  weapon 
and  mayhem  and  malicious  disfigurement.  D.C. 
Code  §§  ll-923(b)(l),  22-502,  22-506,  22-2901, 
22-3202;  D.C.  Code  SCR,  Criminal  Rule 
12(b)(2).  Adair  v.  United  States,  391  A.2d  288, 
1978  D.C.  App.  LEXIS  567  (1978). 

Lesser  included  offenses. 

Assault  is  lesser  included  offense  of  mayhem. 
D.C.  Code  1981,  §  22-506.  Moore  v.  United 
States,  599  A.2d  1381,  1991  D.C.  App.  LEXIS 
324  (1991). 

Assault  with  dangerous  weapon  was  lesser 
included  offense  of  mayhem  while  armed,  aris- 
ing out  of  incident  in  which  defendant,  while 
fighting  with  victim  and  with  general  intent  to 
injure,  struck  victim  with  pencil,  lodging  pencil 
in  victim's  right  eye;  there  was  evidence  that 
defendant  acted  in  self-defense  and  did  not 
realize  pencil  was  in  his  hand  when  he  struck 
victim.  D.C.  Code  1981,  §§  22-502,  22-506,  22- 
3202,  22-3202(a).  Wynn  v.  United  States,  538 
A.2d  1139,  1988  D.C.  App.  LEXIS  51  (1988). 

Merger  of  offenses. 

Defendant's  convictions  for  aggravated  as- 
sault and  simple  assault  should  have  merged 
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with  defendant's  malicious  disfigurement  con- 
viction, and  thus,  on  remand,  defendant's  con- 
victions for  aggravated  assault  and  simple  as- 
sault should  be  vacated.  Burton  v.  United 
States,  818  A.2d  198,  2003  D.C.  App.  LEXIS 
135  (2003). 

Conviction  for  aggravated  assault  while 
armed  merged  with  conviction  for  malicious 
disfigurement  while  armed.  Hudson  v.  United 
States,  790  A.2d  531,  2002  D.C.  App.  LEXIS  8 
(2002). 

Defendant's  convictions  for  armed  mayhem 
and  assault  with  intent  to  kill  while  armed 
(AWIKWA)  did  not  merge,  even  though  they 
arose  from  single  shooting.  D.C.  Code  1981, 
§§  22-501,  22-506,  22-3202.  Green  v.  United 
States,  718  A.2d  1042,  1998  D.C.  App.  LEXIS 
161  (1998),  writ  of  certiorari  denied  by  526  U.S. 
1011,  119  S.  Ct.  1156,  143  L.  Ed.  2d  222,  1999 
U.S.  LEXIS  1836,  67  U.S.L.W.  3560  (1999). 

Convictions  on  mayhem  while  armed  and 
assault  with  dangerous  weapon  merged  into 
one  offense.  D.C.  Code  1981,  §§  22-501,  22-506, 
22-3202.  Sterling  v.  United  States,  691  A.2d 
126,  1997  D.C.  App.  LEXIS  38  (1997),  amended 
by  1997  D.C.  App.  LEXIS  107  (D.C.  May  13, 
1997). 

Conviction  for  kidnapping  did  not  merge  with 
convictions  for  assault  with  intent  to  rape  while 
armed,  mayhem  while  armed,  and  assault  with 
a  deadly  weapon;  assault-related  convictions 
required  proof  that  defendant  was  armed,  and 
kidnapping  conviction  required  proof  of  aspor- 
tation or  confinement.  D.C.  Code  1981,  §§  22- 
501,  22-506,  22-2101,  22-3202.  Whitaker  v. 
United  States,  616  A.2d  843,  1992  D.C.  App. 
LEXIS  287  (1992). 

Convictions  for  malicious  disfigurement  and 
for  mayhem  did  not  merge;  Government  offered 
evidence  that  victim  suffered  permanent  dis- 
abilities which  did  not  involve  permanent  dis- 
figurement as  necessary  to  show  mayhem  and 
that  she  had  suffered  disfigurement  and  inju- 
ries to  her  appearance  which  were  not  neces- 
sarily disabling  as  necessary  to  support  mali- 
cious disfigurement.  D.C.  Code  1981,  §§  22- 
506,  22-3202.  Edwards  v.  United  States,  583 
A.2d  661,  1990  D.C.  App.  LEXIS  298  (1990). 

Convictions  for  assault  with  a  dangerous 
weapon  were  not  subject  to  being  reversed  on 
ground  that  they  merged  with  convictions  for 
malicious  disfigurement  while  armed  where  it 
was  clear  that  the  jury  found  defendants  guilty 
of  assault  with  a  dangerous  weapon  as  a  lesser 
included  offense  of  either  the  assault  with  in- 
tent to  kill  while  armed  count  or  the  assault 
with  intent  to  commit  robbery  while  armed 
count  and  that,  by  specific  request,  the  lesser 
included  offense  charge  was  limited  to  either  of 
those  counts.  D.C.  Code  1973,  §§  22-401,  22- 
501,  22-502,  22-506,  22-3202,  22-3502.  Perkins 
V.  United  States,  446  A.2d  19,  1982  D.C.  App. 
LEXIS  363  (1982). 


Doctrine  of  merger  did  not  apply  to  charge  of 
assault  with  intent  to  kill  while  armed  and 
charge  of  mayhem  while  armed,  although  of- 
fenses arose  from  single  occurrence,  since  ele- 
ments of  proof  of  two  crimes  were  different, 
statutes  proscribing  crimes  protected  different 
societal  interests,  and  infliction  of  permanent 
injury,  which  is  required  for  finding  of  mayhem, 
is  not  integral  part  of  every  assault.  D.C.  Code 
§§  22-501,  22-506.  Bridgeford  v.  United  States, 
411  A.2d  633, 1980  D.C.  App.  LEXIS  230  (1980). 

Mayhem  was  not  lesser  included  offense  of, 
and  did  not  merge  into,  felony-murder  on  the- 
ory that  defendant's  act  of  burning  victim  was 
simply  the  means  of  killing  him.  D.C.  Code 
§§  22-506,  22-2401,  23-112.  McFadden  v. 
United  States,  395  A.2d  14,  1978  D.C.  App. 
LEXIS  349  (1978). 

Since  evidence  showed  that  offenses  arose 
out  of  separate  acts  no  need  existed  to  consider 
whether  offense  of  inducing  a  female  to  engage 
in  prostitution  was  a  lesser  included  offense  of 
compelling  female  to  reside  with  defendant  for 
purposes  of  prostitution,  or  whether  assault 
with  a  dangerous  weapon  was  a  lesser  included 
charge  of  malicious  disfigurement.  D.C.  Code 
§§  22-502,  22-506,  22-2705,  22-2706.  Villines  v. 
United  States,  320  A.2d  313,  1974  D.C.  App. 
LEXIS  227  (1974). 

Nature  and  elements. 

What  originated  as  narrow  common-law  of- 
fense of  mayhem  is  generally  today  statutory 
offense  of  larger  dimensions,  and  transition  has 
been  accompanied,  if  not  induced,  by  a  shift  in 
emphasis  from  military  and  combative  effects 
of  injury  to  preservation  of  human  body  in 
normal  functioning.  D.C.  Code  §  22-506. 
United  States  v.  Cook,  462  F.2d  301,  1972  U.S. 
App.  LEXIS  10343  (C.A.D.C.  1972). 

Statute  making  it  offense  to  commit  mayhem 
or  maliciously  disfigure  another  requires  per- 
manence of  injury  or  disfigurement  in  some 
appreciable  form.  D.C.  Code  §  22-506.  United 
States  V.  Cook,  462  F.2d  301,  1972  U.S.  App. 
LEXIS  10343  (C.A.D.C.  1972). 

To  "disfigure"  is  to  make  less  complete,  per- 
fect, or  beautiful  in  appearance  or  character, 
and  disfigurement,  in  law  as  in  common  accep- 
tation, may  well  be  something  less  than  total 
and  irreversible  deterioration  of  bodily  organ. 
D.C.  Code  §  22-506.  United  States  v.  Cook,  462 
F.2d  301,  1972  U.S.  App.  LEXIS  10343 
(C.A.D.C.  1972). 

Cosmetic  effects  of  scarring  may  be  suffi- 
ciently severe  to  bring  case  within  ambit  of 
statute  making  it  an  offense  to  commit  mayhem 
or  to  maliciously  disfigure  another.  D.C.  Code 
§  22-506.  United  States  v.  Cook,  462  F.2d  301, 
1972  U.S.  App.  LEXIS  10343  (C.A.D.C.  1972). 

So  long  as  an  act  of  mayhem  is  done  mali- 
ciously and  wilfully,  a  specific  intent  is  not 
necessary  to  constitute  the  crime,  since  the 


181 


§  22-406 


Criminal  Offenses  and  Penalties 


common-law  definition,  which  is  appHcabFe, 
does  not  include  a  specific  intent.  Brown  v.  U.S., 
171  F.2d  832,  1948  U.S.  App.  LEXIS  2925 
(C.A.D.C.  1948). 

If  an  assault  be  so  malicious  and  wilful  as  to 
result  in  the  loss  of  an  eye,  leg,  or  arm,  it  is 
immaterial  to  the  gravity  of  the  offense  of 
mayhem  that  the  assailant  had  no  specific 
intention  of  depriving  his  victim  of  the  eye,  leg, 
or  arm.  Brown  v.  U.S.,  171  F.2d  832,  1948  U.S. 
App.  LEXIS  2925  (C.A.D.C.  1948). 

Permanent  disabling  injury  is  element  of 
mayhem.  McKinnon  v.  United  States,  644  A.2d 
438,  1994  D.C.  App.  LEXIS  100  (1994),  writ  of 
certiorari  denied  by  513  U.S.  1005,  115  S.  Ct. 
523,  130  L.  Ed.  2d  428,  1994  U.S.  LEXIS  8113, 

63  U.S.L.W.  3386  (1994). 

Specific  intent  to  maim  is  not  an  element  of 
the  crime  of  mayhem.  D.C.  Code  1981,  §§  22- 
506,  49-301.  Peoples  v.  United  States,  640  A.2d 
1047,  1994  D.C.  App.  LEXIS  64  (1994). 

The  essential  elements  of  the  crime  of  may- 
hem are:  that  defendant  caused  permanent 
disabling  injury  to  another;  that  he  had  the 
general  intent  to  do  the  injurious  act;  and  that 
he  did  so  willfully  and  maliciously.  D.C.  Code 
1981,  §  22-506.  Peoples  v.  United  States,  640 
A.2d  1047,  1994  D.C.  App.  LEXIS  64  (1994). 

Elements  of  malicious  disfigurement  are: 
that  defendant  inflicted  injury  on  another;  that 
victim  was  permanently  disfigured;  that  defen- 
dant specifically  intended  to  disfigure  victim; 
and  that  defendant  was  acting  with  malice. 
D.C.  Code  1981,  §  22-506.  Peoples  v.  United 
States,  640  A.2d  1047,  1994  D.C.  App.  LEXIS 

64  (1994). 

Stationary  bathroom  fixtures  were  not  "dan- 
gerous weapons"  with  which  defendant  could  be 
armed  within  meaning  of  mayhem  while  armed 
and  malicious  disfigurement  while  armed  stat- 
utes; attached  sink,  toilet,  and  bathtub  against 
which  defendant  alleged  hurled  his  wife  were 
preexisting  part  of  surroundings  in  which  de- 
fendant found  himself  while  perpetrating  as- 
sault and  not  something  which  defendant  could 
possess  or  with  which  he  could  arm  himself. 
D.C.  Code  1981,  §§  22-502,  22-506,  22-3202. 
Edwards  v.  United  States,  583  A.2d  661,  1990 
D.C.  App.  LEXIS  298  (1990). 

Pencil  is  capable  of  causing  bodily  harm  and 
thus  may  in  some  circumstances  be  "dangerous 
weapon."  D.C.  Code  1981,  §§  22-502,  22-506, 
22-3202,  22-3202(a).  Wynn  v.  United  States, 
538  A.2d  1139,  1988  D.C.  App.  LEXIS  51  (1988). 

In  determining  whether  weapon  is  dangerous 
weapon,  best  evidence  of  dangerous  character 
is  injury  actually  inflicted  by  weapon.  D.C. 
Code  1981,  §§  22-502,  22-506,  22-3202,  22- 
3202(a).  Wynn  v.  United  States,  538  A.2d  1139, 
1988  D.C.  App.  LEXIS  51  (1988). 

Offenses  of  assault  with  intent  to  kill  and 
malicious  disfigurement  are  governed  by  sepa- 
rate statutes  and  each  statutory  provision  re- 


quires proof  of  element  which  other  does  not. 
D.C.  Code  1981,  §§  22-501,  22-506,  22-3202. 
Wilson  V.  United  States,  528  A.2d  876,  1987 
D.C.  App.  LEXIS  392  (1987). 

While  common-law  mayhem  was  tradition- 
ally viewed  as  a  crime  against  the  King  and 
was  therefore  limited  to  injuries  which  de- 
prived a  fighting  man  of  use  of  one  of  his  limbs 
or  some  part  of  his  body  which  affected  his 
ability  or  willingness  to  engage  in  combat, 
modern  view  of  mayhem  relates  more  to  pres- 
ervation of  the  normal  functioning  of  the  hu- 
man body  and  proscription  against  malicious 
disfigurement  focuses  upon  willful  permanent 
disfigurement  rather  than  disablement.  D.C. 
Code  1981,  §  22-506.  Smith  v.  United  States, 
466  A.2d  429,  1983  D.C.  App.  LEXIS  482 
(1983). 

The  crime  of  malicious  disfigurement  re- 
quires proof  of  specific  intent  to  maim  or  disfig- 
ure. D.C.  Code  1973,  §  22-506.  Perkins  v. 
United  States,  446  A.2d  19,  1982  D.C.  App. 
LEXIS  363  (1982). 

The  essential  elements  of  the  offense  of  ma- 
licious disfigurement,  each  of  which  the  Gov- 
ernment must  prove  beyond  a  reasonable 
doubt,  are  that  defendant  inflicted  injury  on  the 
complaining  witness,  that  as  a  result  of  injury, 
complaining  witness  was  permanently  disfig- 
ured, that  at  the  time  defendant  inflicted  in- 
jury, he  specifically  intended  to  disfigure  com- 
plaining witness,  and  that  when  he  inflicted  the 
injury,  defendant  was  acting  with  malice.  D.C. 
Code  1973,  §  22-506.  Perkins  v.  United  States, 
446  A.2d  19,  1982  D.C.  App.  LEXIS  363  (1982). 

To  be  permanently  disflgured  in  the  context 
of  the  crime  of  "malicious  disfigurement"  means 
that  the  person  is  appreciably  less  attractive  or 
that  a  part  of  its  body  is  to  some  appreciable 
degree  less  useful  or  functional  than  it  was 
before  the  injury.  D.C.  Code  1973,  §  22-506. 
Perkins  v.  United  States,  446  A.2d  19,  1982 
D.C.  App.  LEXIS  363  (1982). 

In  the  context  of  the  crime  of  malicious  dis- 
figurement, "malice"  is  a  state  of  mind  or  heart 
regardless  of  the  life  and  safety  of  others;  it 
may  also  be  defined  as  the  condition  of  mind 
which  prompts  a  person  to  do  willfully,  that  is 
on  purpose  without  adequate  provocation,  jus- 
tification or  excuse,  a  wrongful  act  before  see- 
able  consequence  of  which  is  a  serious  perma- 
nent disfiguring  bodily  injury  to  another.  D.C. 
Code  1973,  §  22-506.  Perkins  v.  United  States, 
446  A.2d  19,  1982  D.C.  App.  LEXIS  363  (1982). 

Presumptions  and  burden  of  proof. 

In  prosecution  for  malicious  disfigurement, 
specific  intent  to  disfigure  can  be  inferred  from 
the  circumstances  surrounding  the  disfiguring 
act.  D.C.  Code  1981,  §  22-506.  Peoples  v. 
United  States,  640  A.2d  1047,  1994  D.C.  App. 
LEXIS  64  (1994). 
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Assault  with  a  dangerous  weapon  requires 
proof  that  the  weapon  actually  was  used  in 
assault  while  malicious  disfigurement,  with  the 
punishment  enhancement  element  of  being 
armed,  requires  only  proof  that  the  accused 
was  armed  or  had  a  dangerous  weapon  readily 
available;  malicious  disfigurement  while  armed 
requires  proof  of  specific  intent  and  permanent 
disfigurement  while  assault  with  a  dangerous 
weapon  does  not  require  proof  of  either  fact. 
D.C.  Code  1973,§§  22-401,  22-501,  22-502,  22- 
506,  22-3202,  22-3502.  Perkins  v.  United 
States,  446  A.2d  19,  1982  D.C.  App.  LEXIS  363 
(1982). 

Questions  of  law  and  fact. 

Evidence  on  question  whether  victim  was 
permanently  disfigured  was  for  jury  in  prose- 
cution for  malicious  disfigurement  while 
armed,  even  though  Government  offered  no 
evidence  of  victim's  appearance  or  physical  con- 
dition prior  to  his  injury.  D.C.  Code  1981, 
§§  22-506,  22-3202.  Foreman  v  United  States, 
506  A.2d  1124,  1986  D.C.  App.  LEXIS  303 
(1986). 

Review. 

Where  respective  penalties  for  mayhem  and 
assault  with  a  dangerous  weapon  were  identi- 
cal, contention  that  defendant  who  poured  acid 
on  girl  should  have  been  indicted  for  mayhem 
rather  than  assault  with  dangerous  weapon 
was  frivolous.  D.C.  Code  1961,  §§  22-502,  22- 
506.  Bishop  v  United  States,  349  F.2d  220, 
1965  U.S.  App.  LEXIS  5028  (C.A.D.C.  1965), 
US  Supreme  Court  certiorari  denied  by  393 
U.S.  870,  89  S.  Ct.  158,  21  L.  Ed.  2d  139,  1968 
U.S.  LEXIS  868  (1968). 

Trial  concession  by  defense  that  injuries 
which  prompted  removal  of  16  inches  of  assault 
victim's  small  intestine  were  permanent  as 
needed  to  support  mayhem  conviction,  pre- 
cluded challenge  to  injury  requirement  on  ap- 
peal. McKinnon  v  United  States,  644  A.2d  438, 
1994  D.C.  App.  LEXIS  100  (1994),  writ  of 
certiorari  denied  by  513  U.S.  1005,  115  S.  Ct. 
523,  130  L.  Ed.  2d  428,  1994  U.S.  LEXIS  8113, 
63  U.S.L.W.  3386  (1994). 

On  remand  after  reversal  of  conviction  for 
mayhem  on  basis  of  trial  court's  failure  to  give 
lesser  included  offense  instruction,  government 
had  right  to  prosecute  defendant  for  mayhem  a 
second  time;  however,  if  government  did  not 
seek  retrial,  then  mayhem  conviction  had  to  be 
reduced  to  conviction  for  assault.  D.C.  Code 
1981,  §  22-506.  Moore  v.  United  States,  599 
A.2d  1381,  1991  D.C.  App.  LEXIS  324  (1991). 

In  view  of  testimony  of  medical  experts  that 
injuries  suffered  by  child  were  inconsistent 
with  defendant's  testimony,  in  view  of  testi- 
mony by  defendant's  two  sisters-in-law  con- 
cerning defendant's  relationship  with  the  child, 
and  in  view  of  evidence  that  bruises  had  been 


noticed  on  the  child's  body  on  several  occasions, 
error  of  prosecutor  in  stating,  in  defendant's 
trial  for  mayhem,  that  the  child  was  paralyzed 
for  life,  an  assertion  which  was  not  justified  by 
the  testimony,  was  harmless.  D.C.  Code  §  22- 
506.  Cohoon  v  United  States,  387  A.2d  1098, 
1978  D.C.  App.  LEXIS  521  (1978). 

Verdict. 

Jury  could  infer  from  evidence  in  prosecution 
for  malicious  disfigurement  that  defendant  had 
required  deliberate  intent  to  disfigure  victim  by 
throwing  caustic  liquid  at  him,  even  though  no 
evidence  was  presented  to  show  that  defendant 
knew  liquid  would  cause  harmful  burns.  D.C. 
Code  1981,  §  22-506.  Curtis  v  United  States, 
568  A.2d  1074,  1990  D.C.  App.  LEXIS  4  (1990). 

In  light  of  ferocity  of  the  attack,  the  injuries 
sustained,  and  defendant's  own  comments 
while  assaulting  victim,  there  was  ample  cir- 
cumstances from  which  jury  could  infer  evi- 
dence of  defendant's  specific  intent  to  commit 
mayhem.  D.C.  Code  1981,  §  22-506.  Smith  v 
United  States,  466  A.2d  429,  1983  D.C.  App. 
LEXIS  482  (1983). 

Weight  and  suflBciency  of  evidence. 

Evidence  in  prosecution  on  charge  of  mali- 
ciously disfiguring  another  was  sufficient  to 
sustain  conviction  of  defendant  who  threw  lye 
at  victim  who  sustained  partial  loss  of  vision 
and  scars.  D.C.  Code  §  22-506.  United  States  v. 
Cook,  462  F.2d  301,  1972  U.S.  App.  LEXIS 
10343  (C.A.D.C.  1972). 

Evidence  was  sufficient  to  support  finding 
that  defendant  had  requisite  specific  intent  to 
permanently  disfigure  victim,  as  required  to 
support  conviction  for  malicious  disfigurement 
while  armed;  evidence  showed  that  after  defen- 
dant shot  victim  once  and  realized  that  this  had 
not  totally  disabled  him,  defendant  deliberately 
pointed  the  gun  above  victim's  right  eye,  angled 
the  muzzle  downward,  and  shot  victim  point 
blank  in  the  face,  destro3dng  his  eyeball  and 
causing  permanent  disfigurement.  Wages  v. 
United  States,  952  A.2d  952,  2008  D.C.  App. 
LEXIS  293  (2008),  writ  of  certiorari  denied  by 
556  U.S.  1238,  129  S.  Ct.  2417,  173  L.  Ed.  2d 
1298,  2009  U.S.  LEXIS  3796,  77  U.S.L.W  3633 
(2009). 

Evidence  was  sufficient  to  support  defen- 
dant's convictions  for  aggravated  assault  and 
malicious  disfigurement  while  armed;  jury  was 
well  within  its  authority  in  rejecting  defen- 
dant's claim  that  he  acted  in  self-defense  in 
seriously  burning  victim  with  an  electric  iron, 
and  it  likewise  had  ample  grounds  on  which  to 
conclude  that  her  injuries  constituted  disfig- 
urement. Burton  v.  United  States,  818  A.2d 
198,  2003  D.C.  App.  LEXIS  135  (2003). 

Evidence  that  defendant  maliciously  beat 
and  burned  the  victim,  leaving  a  permanent 
scar  on  her  leg  from  a  clothes  iron,  because  in 
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working  for  him  as  a  prostitute  she  had  failed 
to  turn  over  an  indeterminate  sum  of  money, 
supported  conviction  for  mahcious  disfigure- 
ment while  armed.  Hudson  v.  United  States, 
790  A.2d  531,  2002  D.C.  App.  LEXIS  8  (2002). 

Identification  evidence  was  sufficient  to  sup- 
port defendants'  convictions  for  assault  with 
dangerous  weapon  and  mayhem  while  armed, 
where  several  witnesses  positively  identified 
defendants  as  assailants  who  beat  victim.  D.C. 
Code  1981,  §§  22-501,  22-506,  22-3202.  Ster- 
ling V.  United  States,  691  A.2d  126,  1997  D.C. 
App.  LEXIS  38  (1997),  amended  by  1997  D.C. 
App.  LEXIS  107  (D.C.  May  13,  1997). 

Evidence  that  the  skin  is  an  organ  system  of 
the  body  and  that  second  and  third-degree 
burns  greatly  impair,  if  not  destroy,  the  normal 
functioning  of  that  organ  system,  and  that  bum 
victims  suffered  impairment  of  that  system 
including  injury  to  hair  roots  and  sweat  and  oil 
glands,  was  sufficient  evidence  of  the  element 
of  mayhem  that  victims  suffered  injury  which 
rendered  organ  of  the  body  either  wholly  use- 
less or  left  its  "usefulness  greatly  impaired." 
D.C.  Code  1981,  §  22-506.  Peoples  v.  United 
States,  640  A.2d  1047,  1994  D.C.  App.  LEXIS 
64  (1994). 

Evidence  that  defendant  deliberately  set  fire 
to  home,  using  flammable  liquid  accelerant,  in 
early  morning  hours  while  those  inside  were 
sleeping,  and  that  defendant  previously  threat- 


ened to  blow  up  the  house  and  everyone  in  it  if 
girlfriend  left  him,  was  sufficient  to  permit  jury 
to  find  that  defendant  had  requisite  specific 
intent  to  permanently  disfigure,  to  support  con- 
victions for  malicious  disfigurement  of  burn 
victims.  D.C.  Code  1981,  §  22-506.  Peoples  v. 
United  States,  640  A.2d  1047,  1994  D.C.  App. 
LEXIS  64  (1994). 

Evidence  that  victim  had  facial  scars  from 
cuts  and  had  lost  some  use  of  her  right  arm  and 
hand  was  sufficient  to  support  finding  that  she 
was  permanently  disabled  required  to  support 
conviction  for  mayhem.  D.C.  Code  1981,  §  22- 
506.  Whitaker  v  United  States,  616  A.2d  843, 
1992  D.C.  App.  LEXIS  287  (1992). 

In  defendant's  trial  for  mayhem,  testimony 
by  physician  that,  both  before  and  after  victim 
underwent  surgery,  he  exhibited  a  weakness  in 
his  left  arm  and  leg  which  could  be  character- 
ized as  paralysis  was  insufficient  to  permit  an 
inference  that  the  victim  would  be  paralyzed 
for  life.  D.C.  Code  §  22-506.  Cohoon  v.  United 
States,  387  A.2d  1098,  1978  D.C.  App.  LEXIS 
521  (1978). 

Government's  evidence,  although  partly  cir- 
cumstantial, reasonably  permitted  finding  that 
juvenile  was  guilty  of  mayhem  and  malicious 
disfigurement  and  robbery  by  force  and  vio- 
lence. D.C.  Code  §§  22-506,  22-2901.  In  re 
E.G.C.,  373  A.2d  903,  1977  D.C.  App.  LEXIS 
321  (1977). 


§  22-407.  Threats  to  do  bodily  harm. 

Whoever  is  convicted  in  the  District  of  threats  to  do  bodily  harm  shall  be 
fined  not  more  than  $500  or  imprisoned  not  more  than  6  months,  or  both,  and, 
in  addition  thereto,  or  in  lieu  thereof,  may  be  required  to  give  bond  to  keep  the 
peace  for  a  period  not  exceeding  1  year. 

(July  16,  1912,  37  Stat.  193,  ch.  235,  §  2;  June  29,  1953,  67  Stat.  98,  ch.  159, 
§  212;  Dec.  23,  1963,  77  Stat.  618,  Pub.  L.  88-241,  §  11(b).) 


Cross  references.  —  Firearms  control,  reg- 
istration certificates,  prerequisites  for  issu- 
ance, see  §  7-2502.02. 

Section  references.  —  This  section  is  re- 
ferred to  in  §  7-2502.03. 


Prior  Codifications.  —  1981  Ed.,  §  22-507. 
1973  Ed.,  §  22-507. 
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Suppression  of  or  failure  to  disclose  evidence. 
Validity. 

Weight  and  sufficiency  of  evidence. 

Adequacy  of  representation. 

Evidence  did  not  sustain  claim  of  ineffective 
assistance  of  counsel  who  presented  all  sub- 
stantial defenses,  made  appropriate  motions 
and  objections,  attempted  to  suppress  evidence 
on  charge  of  unlawful  possession  of  pistol  after 
conviction  of  felony,  and  was  able  to  obtain 
acquittal  on  charge  of  threats  to  do  bodily  harm 
and  directed  verdict  in  defendant's  favor  on 
charge  of  assault  by  threatening  in  menacing 
manner.  D.C.  Code  §§  22-504,  22-507,  22-3203. 
Gressette  v.  United  States,  256  A.2d  418,  1969 
D.C.  App.  LEXIS  286  (App.  1969). 

Admissibility  of  evidence. 

Even  assuming  defendant  was  under  unlaw- 
ful arrest  when  he  threatened  police  officer 
with  bodily  harm,  evidence  of  that  crime  would 
not  be  suppressed  as  "fruit  of  the  poisonous 
tree,"  as  the  commission  of  the  crime  was  an 
intervening  act  that  purged  any  taint  associ- 
ated with  the  unlawful  arrest.  Clark  v.  United 
States,  755  A.2d  1026,  2000  D.C.  App.  LEXIS 
151  (2000). 

In  prosecution  for  threats  to  do  bodily  harm, 
admission  of  testimony  of  victim  concerning 
prior  acts  committed  by  defendant  constituted 
reversible  error  where  state  of  mind  exceptions 
to  rule  against  admissibility  of  accused's  prior 
criminal  conduct  did  not  apply  to  case,  there 
was  no  concurrence  of  unusual  and  distinctive 
facts  about  crime  and  prior  wrongful  conduct 
which  showed  with  reasonable  probability  that 
same  person  that  committed  previous  acts  also 
committed  instant  crime.  Government's  need 
for  evidence  was  minimal,  and  evidence  had 
little  probative  value  in  comparison  to  its  prej- 
udicial impact  in  regard  to  other  material  is- 
sues in  case.  D.C.  Code  1981,  §  22-507.  Camp- 
bell V.  United  States,  450  A.2d  428,  1982  D.C. 
App.  LEXIS  416  (1982). 

In  prosecution  for  assault  and  threats  to  do 
bodily  harm,  admission  of  defendant's  prior 
conviction  of  manslaughter  was  not  error, 
where  at  time  prior  conviction  was  introduced 
and  during  final  instructions  trial  court  in- 
formed jury  that  it  should  consider  the  convic- 
tion only  in  evaluating  defendant's  credibility. 
D.C.  Code  §§  14-305(b)(l),  22-504,  22-507.  Da- 
vis V.  United  States,  313  A.2d  884,  1974  D.C. 
App.  LEXIS  342  (1974). 

In  prosecution  for  threats  to  inflict  bodily 
harm  upon  officers  if  they  continued  to  arrest 
defendant's  "girls",  officer's  testimony  that  de- 
fendant was  a  "pimp"  was  not  prejudicial  where 
descriptive  words  used  by  defendant  in  his 
threats  made  his  relationship  with  girls  pa- 
tently clear  and  officer's  characterization  of 
relationship  was  not  in  conflict  with  defen- 


dant's own  description.  D.C.  Code  §  22-507. 
Postell  V.  United  States,  282  A.2d  551,  1971 
D.C.  App.  LEXIS  221  (1971). 

Trial  court  properly  refused  to  allow  defen- 
dant to  testify  to  events  occurring  after  date  of 
alleged  threats  to  do  bodily  harm  to  his  wife, 
where  defendant  made  no  proffer  of  excluded 
testimony  other  than  that  he  wished  to  cast 
disparity  on  elements  of  offense,  testimony  con- 
cerning wife's  conduct  at  a  later  time  would  not 
shed  light  on  whether  or  not  offense  was  com- 
mitted and  testimony  concerning  defendant's 
conduct  after  offense  would  have  been  merely 
self-serving.  D.C.  Code  §  22-507.  Wilson  v. 
United  States,  261  A.2d  513,  1970  D.C.  App. 
LEXIS  204  (App.  1970). 

Admission  of  testimony  that  defendant 
charged  with  threatening  to  do  bodily  harm  to 
complainant  had  made  prior  threats  to  do 
bodily  harm  and  to  shoot  her  was  admissible  to 
show  state  of  mind  of  defendant  and  complain- 
ant. D.C.  Code  1961,  §  22-507.  McDonald  v. 
U.S.,  183  A.2d  396,  1962  D.C.  App.  LEXIS  313 
(Cr.App.  1962). 

Arrest. 

Under  District  of  Columbia  law,  police  cap- 
tain had  probable  cause  to  order  officer's  arrest 
and  detention  for  making  threat  to  do  bodily 
harm,  and  thus  captain  was  not  liable  for  false 
arrest  or  false  imprisonment,  where  officer  had 
been  involved  in  confrontation  with  another 
officer,  captain  consulted  with  physician  who 
told  him  that  officer  told  him  that  if  left  alone 
and  unreported  situation  "[would]  become 
deadly,"  and  officer  told  captain  that  if  other 
officer  came  at  him  again  he  would  kill  him. 
Jackson  v.  District  of  Columbia,  541  F.Supp.2d 
334,  2008  U.S.  Dist.  LEXIS  25263  (2008). 

Police  officer's  question  to  defendant  while  he 
was  in  handcuffs,  posed  after  an  alleged  threat 
to  officer  and  that  inquired  as  to  what  he  just 
said,  was  more  asked  reflexively  in  a  context  of 
wonderment  than  intended  to  elicit  inculpatory 
information,  and  thus,  it  did  not  constitute 
custodial  interrogation  within  the  meaning  of 
Miranda.  Clark  v.  United  States,  755  A.2d 
1026,  2000  D.C.  App.  LEXIS  151  (2000). 

Claim  that  defendant's  finger-pointing  ges- 
ture from  car  and  mouthing  of  word  "pow"  to 
undercover  police  officers  in  unmarked  vehicle 
justified  Terry  stop  as  coming  very  close  to 
being  crime  in  itself  did  not  establish  officer's 
reasonable  articulable  suspicion  for  investiga- 
tory stop,  where  officer  testified  that  he  stopped 
car  because  he  thought  defendant  may  have 
gun,  not  because  he  thought  gesture  was  itself 
a  crime,  and  there  was  no  evidence  that  defen- 
dants knew  that  individuals  in  vehicle  were 
poHce  officers.  D.C.  Code  1981,  §§  22-504,  22- 
507,  22-1121.  United  States  v.  Bellamy  619 
A.2d  515,  1993  D.C.  App.  LEXIS  18  (1993). 

Attempts. 

Evidence  supported  conviction  for  attempted 
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threats;  two  police  officers  testified  that  they 
heard  and  saw  defendant  threaten  to  kill  wit- 
ness as  defendant  walked  past  officers  in  court- 
room. Evans  v.  United  States,  779  A.2d  891, 
2001  D.C.  App.  LEXIS  169  (2001). 

Attempted  threats  was  criminal  offense,  even 
though  threats  were  not  crime  at  common  law, 
and  even  though  general  attempts  statute  was 
enacted  before  statute  proscribing  threats.  Ev- 
ans V.  United  States,  779  A.2d  891,  2001  D.C. 
App.  LEXIS  169  (2001). 

"Attempted  threats"  is  a  valid  statutory  of- 
fense; if  a  threat  fortuitously  goes  unheard,  the 
person  who  utters  it  is  guilty  of  an  attempt,  not 
the  completed  offense.  Evans  v.  United  States, 
779  A.2d  891,  2001  D.C.  App.  LEXIS  169 
(2001). 

Government  was  permitted  to  charge  defen- 
dant with  attempted  threats  even  though  it 
could  prove  completed  offense.  Evans  v.  United 
States,  779  A.2d  891,  2001  D.C.  App.  LEXIS 
169  (2001). 

The  essential  elements  of  the  offense  of 
threats  to  do  bodily  harm  are:  that  the  defen- 
dant uttered  words  to  another  person;  that  the 
words  were  of  such  a  nature  as  to  convey  fear  of 
serious  bodily  harm  or  injury  to  the  ordinary 
hearer;  that  the  defendant  intended  to  utter 
the  words  which  constituted  the  threat.  Evans 
V.  United  States,  779  A.2d  891,  2001  D.C.  App. 
LEXIS  169  (2001). 

Construction  with  other  statutes. 

Convictions  for  attempted  threats  to  do 
bodily  harm  and  intent-to-frighten  assault  aris- 
ing from  same  criminal  transaction  did  not 
merge,  so  as  to  trigger  double  jeopardy  protec- 
tion; each  of  the  two  crimes  required  a  proof  of 
a  fact  that  the  other  did  not.  Joiner-Die  v. 
United  States,  899  A.2d  762,  2006  D.C.  App. 
LEXIS  218  (2006). 

There  is  no  positive  repugnancy  between 
misdemeanor  statute  prohibiting  threats  to  do 
bodily  harm  and  felony  statute  prohibiting 
threats  to  injure  another  person  as  would  oper- 
ate to  repeal  earlier  misdemeanor  statute.  D.C. 
Code  §§  22-507,  22-2307.  United  States  v. 
Young,  376  A.2d  809, 1977  D.C.  App.  LEXIS  352 
(1977). 

That  defendant's  alleged  conduct  in  threaten- 
ing to  injure  another  person  and  her  property 
was  punishable  under  both  misdemeanor  stat- 
ute and  felony  statute  did  not  require  dismissal 
of  indictment  charging  felony  offense.  D.C. 
Code§§  22-507,  22-2307.  United  States  v. 
Young,  376  A.2d  809, 1977  D.C.  App.  LEXIS  352 
(1977). 

Detention  or  baiL 

Record  from  pretrial  hearing  in  misdemeanor 
threats  prosecution  did  not  support  finding  that 
victim  was  "prospective  witness"  in  separate, 
ongoing  child  neglect  proceeding  involving  de- 


fendant, victim,  and  their  daughter;  thus,  find- 
ing did  not  support  hearing  commissioner's 
order  for  preventive  detention  under  statute 
authorizing  such  detention  when  there  is  seri- 
ous risk  that  defendant  will  threaten,  injure,  or 
intimidate  prospective  witness.  D.C.  Code 
1981,  §§  22-507,  23-1322(b)(l)(C).  Covington  v. 
United  States,  698  A.2d  1033,  1997  D.C.  App. 
LEXIS  199  (1997). 

Pretrial  detention  of  juvenile  in  secure  juve- 
nile facility  for  213  days  did  not  violate  due 
process;  illness  of  juvenile's  attorney  resulted 
in  alteration  of  earlier  trial  date,  reduced  num- 
ber of  judges  were  available  to  try  cases  during 
summer  months,  juvenile  sought  relief  from 
detention  approximately  one  month  prior  to 
second  trial  date,  and  it  was  unlikely  that 
decision  of  unconstitutionality  would  lead  to 
juvenile's  release,  given  filing  of  additional 
charges  against  juvenile  for  threats  to  do  bodily 
harm  to  counselor  during  detention.  D.C.  Code 
1981,  §§  16-2310,  22-507;  Juvenile  Rule  50; 
U.S.  Const.Amend.  14.  In  re  K.H.,  647  A.2d  61, 
1994  D.C.  App.  LEXIS  148  (1994). 

Man,  who  had  been  charged  with  crime, 
committed  to  mental  hospital  due  to  incompe- 
tency to  stand  trial  and  found  unlikely  to  regain 
his  competency  in  the  reasonable  foreseeable 
future,  was  not  denied  equal  protection  by 
Government's  delaying  commencing  civil  com- 
mitment proceedings  for  42  days  after  the  find- 
ing was  made,  where  subsequent  periods  of 
confinement  were  relatively  brief,  civil  commit- 
ment was  accomplished  within  three  months  of 
finding  and  court  was  acquainted  with  medical 
report  conclusion  that  man  would  be  dangerous 
to  himself  or  others  if  released.  D.C.  Code 
§§  21-521,  21-523  to  21-525,  21-541,  21-541(a), 
21-542  to  21-545,  22-501,  22-507,  22-2307,  24- 
301(a);  U.S.  Const.  Amend.  14.  Thomas  v. 
United  States,  418  A.2d  122,  1980  D.C.  App. 
LEXIS  333  (1980). 

Examination  of  witnesses. 

Error  arising  from  admission  of  defendant's 
prior  conviction  of  threats  for  purposes  of  im- 
peachment was  harmless,  where  impeachment 
did  not  relate  to  element  of  the  offense,  but  to 
collateral  matter.  Government's  evidence  was 
very  strong  and  error  was  not  compounded  by 
improper  sequencing  of  cross-examination 
questions.  D.C.  Code  1981,  §§  14-305(b)(l), 
(b)(l)(A,  B),  22-507.  James  v.  United  States, 
514  A.2d  793,  1986  D.C.  App.  LEXIS  416 
(1986). 

Defendant's  prior  conviction  of  threats  did 
not  qualify  for  admission  under  statute  permit- 
ting introduction  of  prior  convictions  for  pur- 
pose of  attacking  credibility  of  witness.  D.C. 
Code  1981,  §§  14-305(b)(l),  (b)(l)(A,  B),  22- 
507.  James  V.  United  States,  514A.2d  793,  1986 
D.C.  App.  LEXIS  416  (1986). 

Fact  questions. 

Words  uttered  by  a  defendant  must  be  con- 
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sidered  in  the  context  in  which  they  were  used 
to  determine  if  they  constitute  a  threat  to  do 
bodily  harm.  Jenkins  v.  United  States,  902  A.2d 
79,  2006  D.C.  App.  LEXIS  426  (2006). 

Whether  a  particular  statement  constitutes  a 
threat  is  a  question  of  fact  for  the  jury.  Clark  v. 
United  States,  755  A.2d  1026,  2000  D.C.  App. 
LEXIS  151  (2000). 

Instructions. 

In  prosecution  of  gas  customer  for  assault, 
threats  to  do  bodily  harm,  and  unlawful  posses- 
sion of  pistol  after  conviction  of  felony,  arising 
out  of  customer's  forcible  ejection  of  gas  man 
who  was  attempting  to  shut  off  his  gas  and 
remove  meter,  trial  court  did  not  commit  re- 
versible error  by  instructing  jury  that  customer 
would  not  have  right  to  use  force  to  defend  his 
property  if  employee's  entry  on  property  was  for 
purposes  related  to  gas  services  and  did  not 
exceed  time  and  efforts  necessary  to  accomplish 
those  purposes.  Jackson  v.  United  States,  385 
A.2d  786,  1978  D.C.  App.  LEXIS  510  (1978). 

Jurisdiction. 

Felony  threat  defendant  committed  offense 
within  District  of  Columbia,  even  if  victim  did 
not  understand  English  and  third  party  who 
heard  and  understood  threat  did  not  interpret 
threat  for  victim  within  District  of  Columbia; 
crime  was  complete  when  made  in  presence  of 
third  party  who  heard  and  understood  it.  D.C. 
Code  1981,  §  22-2307.  Joiner  v.  United  States, 
585A.2d  176,  1991  D.C.  App.  LEXIS  19(1991). 

Complainant's  uncontroverted  testimony 
identifying  defendant  as  telephone  caller,  de- 
scribing threatening  content  of  telephone  calls 
and  fear  which  they  instilled,  and  relating  that 
she  received  calls  at  District  of  Columbia  home 
sufficiently  established  jurisdiction  of  District 
of  Columbia  Superior  Court  over  prosecution 
for  making  of  threats  to  do  bodily  harm.  U.S.C. 
Const.  Art.  3,  §  2,  cl.  3;  Amend.  6;  D.C.  Code 
1973,  §§  22-507,  ll-923(b)(l).  United  States  v 
Baish,  460  A.2d  38,  1983  D.C.  App.  LEXIS  363 
(1983). 

Proof  that  either  utterance  or  communication 
of  threatening  language  occurred  within  Dis- 
trict of  Columbia  establishes  basis  for  prosecu- 
tion in  District  of  Columbia  Superior  Court 
under  statute  proscribing  making  of  threats  to 
do  bodily  harm.  U.S.  Const.  Art.  3,  §  2,  cl.  3; 
Amend.  6;  D.C.  Code  1973,  §§  22-507,  11- 
923(b)(1).  United  States  v  Baish,  460  A.2d  38, 
1983  D.C.  App.  LEXIS  363  (1983). 

Judge,  who  sentenced  alien  defendant  for 
offense  of  transmitting  threat  to  injure  person 
of  another  with  intent  to  extort  money,  did 
exercise  jurisdiction  over  defendant's  motion 
for  recommendation  against  deportation  where 
judge  removed  any  immediate  threat  of  depor- 
tation by  suspending  imposition  of  sentence 
and  judge  denied  the  motion.  D.C.  Code  §  22- 


2306(2);  Immigration  and  Nationality  Act, 
§§  212,  241(a)(4),  (b)(2),  245-250,  8  U.S.C. 
§§  1182,  1251(a)(4),  (b)(2),  1255-1260.  Mariam 

V  United  States,  385  A.2d  776,  1978  D.C.  App. 
LEXIS  500  (1978). 

Nature  and  elements  of  offense. 

No  precise  words  are  necessary  to  convey  a 
threat  to  do  bodily  harm.  Jenkins  v.  United 
States,  902  A.2d  79,  2006  D.C.  App.  LEXIS  426 
(2006). 

To  prove  threats  to  do  bodily  harm,  the  gov- 
ernment must  prove:  (1)  the  defendant  uttered 
words  to  another  person;  (2)  that  the  words 
were  of  such  a  nature  as  to  convey  fear  of  bodily 
harm  or  injury  to  the  ordinary  hearer;  and  (3) 
that  the  defendant  intended  to  utter  the  words 
which  constituted  the  threat.  Joiner-Die  v. 
United  States,  899  A.2d  762,  2006  D.C.  App. 
LEXIS  218  (2006). 

To  constitute  the  offense  of  threats,  an  indi- 
vidual must  do  more  than  utter  a  threat;  the 
evidence  must  show  that  the  threatening  mes- 
sage was  conveyed  to  someone — either  to  the 
object  of  the  threat  or  to  a  third  party.  Evans  v. 
United  States,  779  A.2d  891,  2001  D.C.  App. 
LEXIS  169  (2001). 

An  uncommunicated  threat,  by  definition, 
cannot  threaten.  Evans  v.  United  States,  779 
A.2d  891,  2001  D.C.  App.  LEXIS  169  (2001). 

The  elements  of  threats  to  do  bodily  harm 
are:  (1)  that  the  defendant  uttered  words  to 
another  person;  (2)  that  the  words  were  of  such 
a  nature  as  to  convey  fear  of  serious  bodily 
harm  to  the  "ordinary  hearer";  and  (3)  that  the 
defendant  intended  to  utter  the  words  as  a 
threat.  Clark  v  United  States,  755  A.2d  1026, 
2000  D.C.  App.  LEXIS  151  (2000). 

Words  cannot  always  be  read  in  the  abstract 
and  often  acquire  significant  meaning  from 
context,  facial  expression,  tone,  stress,  posture, 
inflection,  and  like  manifestations  of  the 
speaker  and  the  factual  circumstances  of  their 
delivery  in  order  to  determine  whether  they 
constitute  threats.  Clark  v.  United  States,  755 
A.2d  1026,  2000  D.C.  App.  LEXIS  151  (2000). 

Statutory  prohibition  against  threats  to  do 
bodily  harm  applies  to  oral  and  written  threats. 
D.C.  Code  1981,  §  22-507.  Tolentino  v.  United 
States,  636  A.2d  433,  1994  D.C.  App.  LEXIS  6 
(1994). 

Felony  threat  defendant  communicated 
threat  to  victim,  even  if  victim  could  not  under- 
stand English,  where  third  party  heard  and 
fully  understood  threat.  D.C.  Code  1981,  §  22- 
2307.  Joiner  v  United  States,  585  A.2d  176, 
1991  D.C.  App.  LEXIS  19  (1991). 

Intent  to  extort  is  not  element  of  felony 
threat  statute.  D.C.  Code  1981,  §  22-2307.  Holt 

V  United  States,  565  A.2d  970,  1989  D.C.  App. 
LEXIS  227  (1989). 

Crime  of  threatening  to  injure  was  complete 
as  soon  as  threat  was  communicated  to  third 
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party,  regardless  of  whether  intended  victhn 
ever  knew  of  plot  to  injure  him.  D.C.  Code  1981, 
§  22-2307.  Beard  v.  United  States,  535  A.2d 
1373,  1988  D.C.  App.  LEXIS  1  (1988). 

Person  "threatens,"  within  meaning  of  crim- 
inal statutes  prohibiting  the  making  of  threats 
to  do  bodily  harm,  when  she  utters  words  which 
are  intended  to  convey  her  desire  to  inflict 
physical  or  other  harm  on  any  person  or  on 
property,  and  such  words  are  communicated  to 
someone.  D.C.  Code  1973,  §§  22-507,  22-2307. 
United  States  v.  Baish,  460  A.2d  38,  1983  D.C. 
App.  LEXIS  363  (1983). 

To  be  subject  to  criminal  prosecution  for 
making  threats  to  do  bodily  harm,  individual 
must  do  more  than  utter  a  threat;  evidence 
must  show  that  threatening  message  was  con- 
veyed to  someone,  i.e.,  either  to  object  of  threat 
or  to  third  party  D.C.  Code  1973,  §  22-507. 
United  States  v.  Baish,  460  A.2d  38,  1983  D.C. 
App.  LEXIS  363  (1983). 

In  context  of  statute  proscribing  making  of 
threats  to  do  bodily  harm,  both  utterance  and 
communication  of  threatening  language  are  in- 
tegral components  of  offense;  once  uttered, 
words  must  be  communicated  to  complete  of- 
fense. D.C.  Code  1973,  §  22-507.  United  States 
V.  Baish,  460  A.2d  38,  1983  D.C.  App.  LEXIS 
363  (1983). 

Statute,  which  prohibits  "any  threat  to  injure 
the  person  of  another,"  encompasses  threats  "to 
injure  the  person  of  another"  which  are  commu- 
nicated directly  to  intended  victim.  D.C.  Code 
§§  22-2306,  22-2306(2,  3).  Mariam  v.  United 
States,  385  A.2d  776,  1978  D.C.  App.  LEXIS 
500  (1978). 

"Threats"  statute  merely  proscribes  "threat 
to  do  bodily  harm"  and  thus,  by  its  language, 
announces  act  of  threatening  to  be  intended 
unit  of  prosecution.  D.C.  Code  §  22-507.  Mur- 
ray V.  United  States,  358  A.2d  314,  1976  D.C. 
App.  LEXIS  282  (1976). 

Statute  making  it  unlawful  for  one  to 
threaten  to  do  bodily  harm  does  not  require 
that  threats  be  communicated  directly  to  the 
threatened  individual.  D.C.  Code  §  22-507. 
Gurlev  v.  United  States,  308  A.2d  785,  1973 
D.C.  App.  LEXIS  340  (1973). 

Defendant  who  was  convicted  of  one  count  of 
petit  larceny  and  two  counts  of  threats  to  do 
bodily  harm,  but  who,  with  respect  to  the  latter 
offenses,  merely  uttered  one  threat  on  one 
occasion  to  two  people  could  be  found  guilty  of 
only  one  of  the  counts  of  threats  to  do  bodily 
harm.  D.C.  Code  §§  22-507,  22-2202.  Smith  v. 
United  States,  295  A.2d  60,  1972  D.C.  App. 
LEXIS  257  (1972). 

In  view  of  phrasing  of  statute  proscribing 
threats  to  do  bodily  harm,  a  single  threat  di- 
rected to  more  than  one  person  constitutes  but 
a  single  unit  of  prosecution.  D.C.  Code  §  22- 
507.  Smith  v.  United  States,  295  A.2d  60,  1972 
D.C.  App.  LEXIS  257  (1972). 


Prosecution  of  juvenile,  who  told  13-year-old 
complainant  that  juvenile  and  another  would 
kill  him  or  get  someone  else  to  "jump  him"  if  he 
did  not  go  through  broken  window  and  remove 
certain  items  from  ground-floor  apartment, 
should  be  had,  under  statute  proscribing 
threats  to  do  bodily  harm,  for  a  threat  by  words 
conveying  a  menace  or  fear  of  bodily  harm.  D.C. 
Code  §  22-507.  In  re  D.  W.  J.,  293  A.2d  268, 
1972  D.C.  App.  LEXIS  213  (1972). 

To  sustain  conviction  for  a  threat  to  do  bodily 
harm,  it  is  necessary  only  that  threats  impart 
expectation  of  bodily  harm  thereby  inducing 
fear  and  apprehension  in  person  threatened. 
D.C.  Code  §  22-507.  Postell  v.  United  States, 
282  A.2d  551,  1971  D.C.  App.  LEXIS  221 
(1971). 

Threat  on  a  condition  that  victim  believes 
will  never  occur  cannot  be  actionable  under 
statute  prohibiting  threats  to  do  bodily  harm; 
however,  mere  fact  that  infliction  of  harm  is 
threatened  upon  condition  does  not  preclude  it 
from  being  a  "threat"  within  statute.  D.C.  Code 
§  22-507.  Postell  v.  United  States,  282  A.2d 
551,  1971  D.C.  App.  LEXIS  221  (1971). 

Fact  that  defendant's  threats  to  inflict  bodily 
harm  upon  officers  were  conditioned  upon  offi- 
cers' continuing  to  arrest  his  "girls"  did  not 
preclude  conviction  of  threatening  to  do  bodily 
harm  in  violation  of  statute.  D.C.  Code  §  22- 
507.  Postell  V.  United  States,  282  A.2d  551, 
1971  D.C.  App.  LEXIS  221  (1971). 

No  precise  words  are  necessary  to  convey  a 
threat  for  purposes  of  offense  of  threatening  to 
injure  a  person;  it  may  be  bluntly  spoken,  or 
done  by  innuendo  or  suggestion.  Griffin  v. 
United  States,  861  A.2d  610,  2004  D.C.  App. 
LEXIS  617  (2004). 

Presumptions  and  burden  of  proof. 

To  establish  prima  facie  case  of  making 
threats  to  do  bodily  harm,  government  must 
prove  that  defendant  uttered  words  to  another, 
as  well  as  that  words  were  of  such  nature  as  to 
convey  fear  of  serious  bodily  harm  or  injury  to 
ordinary  hearer,  and  that  defendant  intended 
to  utter  words  as  threat.  D.C.  Code  1973,  §  22- 
507.  United  States  v.  Baish,  460  A.2d  38,  1983 
D.C.  App.  LEXIS  363  (1983). 

Right  to  trial  by  jury. 

Defendant's  statutory  right  to  trial  by  jury 
was  not  violated  by  prosecutor's  decision  to 
prosecute  for  attempted  threats,  rather  than 
for  threats,  even  though  defendant  would  have 
enjoyed  right  to  be  tried  by  jury  had  he  been 
prosecuted  for  threats;  existence  of  right  to  jury 
trial  depended  on  maximum  punishment  for 
offense  that  was  charged,  not  on  maximum 
punishment  for  offense  that  could  have  been 
charged  but  was  not.  Evans  v.  United  States, 
779  A.2d  891,  2001  D.C.  App.  LEXIS  169 
(2001). 


188 


Assault,  Mayhem;  Threats 


§  22-407 


Prosecutions  under  threats  and  unlawful  en- 
try statutes,  with  their  maximum  penalties  of 
six  months  in  prison,  entitled  defendants  to 
trials  by  jury.  U.S.  Const.Amend.  6;  D.C.  Code 
1981,  §§  16-705(b),  22-507,  22-3102.  Turner  v. 
Bayly  673  A.2d  596,  1996  D.C.  App.  LEXIS  39 
(1996). 

Sentence  and  punishment. 

Defendant  who  individually  threatened  two 
victims  as  they  sat  together  in  truck  could 
properly  be  convicted  of  two  counts  of  felony 
threat;  defendant  distinctly  singled  out  and 
focused  on  each  of  the  two  victims  while  utter- 
ing words  and  physically  touching  them,  one 
after  the  other.  D.C.  Code  1981,  §  22-2307. 
Joiner  v  United  States,  585  A.2d  176,  1991 
D.C.  App.  LEXIS  19  (1991). 

Felony  threat  defendant's  sentence  was  ille- 
gal in  that  it  failed  to  state  mandatory  mini- 
mum term.  D.C.  Code  1981,  §  24-203(a).  Joiner 
V.  United  States,  585  A.2d  176,  1991  D.C.  App. 
LEXIS  19  (1991). 

Suppression  of  or  failure  to  disclose  evi- 
dence. 

Trial  court  was  precluded  from  crediting  the 
uncorroborated  testimony  of  the  complaining 
witness  beyond  a  reasonable  doubt,  in  light  of 
its  announced  sanction  to  draw  all  inferences 
from  the  missing  evidence  against  the  govern- 
ment due  to  government's  Jencks  violation  in 
failing  to  preserve  recording  of  defendant's  tele- 
phone call  to  the  witness,  given  that  the  lost 
tape  recording  was  of  the  conversation  on 
which  the  threats  charge  was  based,  and  there- 
fore absolutely  crucial  to  guilt  or  innocence, 
either  corroborating  the  testimony  of  the  gov- 
ernment's only  witness  or  completely  undercut- 
ting the  government's  case.  Robinson  v.  United 
States,  825  A.2d  318,  2003  D.C.  App.  LEXIS 
306  (2003). 

Government's  Jencks  violation  in  failing  to 
preserve  defendant's  telephone  call  from  correc- 
tional facility,  during  which  his  former  girl- 
friend alleged  that  defendant  threatened  to 
beat  her  up  and  kill  her,  when  officer  knew  or 
should  have  known  of  the  existence  of  the 
recording,  and  had  time  to  retrieve  it,  war- 
ranted sanction  to  draw  all  inferences  from  the 
missing  evidence  against  the  government, 
given  the  degree  of  governmental  fault,  the 
potential  importance  of  the  missing  recording 
for  resolving  the  complaining  witness's  credibil- 
ity on  whether  defendant  threatened  her,  and 
the  fact  that  the  complainant's  uncorroborated 
testimony  was  the  sole  evidence  of  defendant's 
guilt  in  prosecution  for  threatening  another 
person.  Robinson  v.  United  States,  825  A.2d 
318,  2003  D.C.  App.  LEXIS  306  (2003). 

Fact  that  the  recorded  statement  was  of  the 
telephone  call  on  which  the  threats  charge  was 
based  did  not  exclude  it  from  disclosure  as  a 


Jencks  statement,  where  there  was  no  dispute 
that  the  tape  recording  would  have  been  a 
verbatim,  continuous,  contemporaneous  re- 
cording of  the  conversation  between  defendant 
and  the  victim,  and  the  recording  of  the  state- 
ments the  victim  made  during  her  telephone 
call  with  defendant  could  have  been  used  to  test 
the  accuracy  of  her  in-court  testimony  about 
the  threatening  nature  of  the  call.  Robinson  v. 
United  States,  825  A.2d  318,  2003  D.C.  App. 
LEXIS  306  (2003). 

Police,  as  an  integral  part  of  the  prosecution 
team,  knew  or  should  have  known  that  defen- 
dant's alleged  threatening  telephone  call  from 
correctional  facility  had  been  recorded  by  cor- 
rection authorities,  so  as  to  impose  an  obliga- 
tion to  secure  the  tape  recording  from  Depart- 
ment of  Corrections,  and  thus,  tape  recording 
was  in  government's  possession  for  both  Jencks 
and  Rule  16  purposes.  Robinson  v.  United 
States,  825  A.2d  318,  2003  D.C.  App.  LEXIS 
306  (2003). 

Government's  failure  to  obtain  and  preserve 
the  tape  recording  of  defendant's  telephone 
conversation  to  his  former  girlfriend  did  not 
constitute  a  Brady  violation  or  deprive  defen- 
dant of  due  process  in  prosecution  for  threaten- 
ing another  person,  even  though  officer  knew  or 
should  have  known  that  defendant's  telephone 
call  to  the  victim  was  recorded,  absent  showing 
of  prejudice  to  defendant  or  bad  faith  by  gov- 
ernment in  not  obtaining  and  preserving  the 
recording;  defendant  did  not  assert  that  the 
tape  recording  would  have  been  exculpatory. 
Robinson  v  United  States,  825  A.2d  318,  2003 
D.C.  App.  LEXIS  306  (2003). 

Validity. 

Interpretation  of  statute  which  makes 
threatening  to  injure  a  crime,  so  as  to  include 
words  threatening  intended  victim's  life  in  con- 
text of  business  transaction  aimed  at  hiring 
someone  to  kill  a  third  party,  did  not  violate 
First  Amendment.  U.S.  Const.Amend.  1;  D.C. 
Code  1981,  §  22-2307.  Beard  v  United  States, 
535  A.2d  1373,  1988  D.C.  App.  LEXIS  1  (1988). 

Weight  and  sufficiency  of  evidence. 

Evidence  was  sufficient  to  support  conviction 
for  attempted  threats  to  do  bodily  harm  based 
on  defendant's  words  while  outside  victim's 
residence,  even  though  "open  the  door"  and 
"come  out"  were  not  threatening  in  themselves; 
defendant  less  than  three  weeks  earlier  had  in 
effect  threatened  to  shoot  victim  over  debt 
dispute,  defendant's  words  at  residence,  which 
were  uttered  in  angry  manner  and  coupled  with 
banging  on  and  kicking  door,  might  well  have 
been  intended  to  terrify  victim,  defendant's 
words  made  victim  apprehensive  enough  to 
refuse  to  open  door  and  to  call  911  instead,  and 
given  previous  threat,  victim's  apprehension 
was  hardly  unreasonable.  Jenkins  v.  United 
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States,  902  A.2d  79,  2006  D.C.  App.  LEXIS  426 

(2006). 

Evidence  was  sufficient  to  support  convic- 
tions for  attempted  threats  to  do  bodily  harm 
and  intent-to-frighten  assault;  police  officer  tes- 
tified that  after  he  asked  defendant  to  move  his 
vehicle  from  an  area  in  front  of  the  night  club, 
defendant  exited  his  vehicle,  with  an  angry  look 
on  his  face,  reached  into  his  front  jacket  pocket 
and  used  cuss  words  to  state  a  threat.  Joiner- 
Die  V.  United  States,  899  A.2d  762,  2006  D.C. 
App.  LEXIS  218  (2006). 

Evidence  was  sufficient  to  support  conviction 
for  threats  to  do  bodily  harm,  though  defen- 
dant's statements  to  police  officer,  that  she 
"won't  work  here  again"  and  "the  boys"  would 
take  care  of  her,  were  ambiguous,  where  defen- 
dant was  handcuffed  when  he  made  the  state- 
ments, the  statements  were  made  in  a  serious 
and  threatening  tone,  and  police  officer  under- 
stood the  statements  to  mean  that  defendant 


would  arrange  for  boys  in  the  neighborhood  to 
physically  incapacitate  her.  Clark  v.  United 
States,  755  A.2d  1026,  2000  D.C.  App.  LEXIS 
151  (2000). 

Evidence  was  sufficient  to  sustain  conviction 
for  threatening  to  do  bodily  harm  of  defendant 
whose  threats  were  overheard  by  police  officer 
and  not  by  the  intended  victim.  D.C.  Code 
§  22-507.  Gurley  v.  United  States,  308  A.2d 
785,  1973  D.C.  App.  LEXIS  340  (1973). 

Evidence  was  sufficient  to  support  conviction 
for  threatening  to  injure  a  person,  even  though 
specific  words  allegedly  used  by  defendant  were 
not  presented  to  jury;  although  testifying  wit- 
ness could  not  remember  defendant's  precise 
words,  message  conveyed  was  that  something 
"bad"  and  "life-threatening"  would  happen  to 
eyewitness  if  she  did  not  come  to  preliminary 
hearing  and  tell  defendant's  lawyer  what  she 
told  police.  Griffin  v.  United  States,  861  A.2d 
610,  2004  D.C.  App.  LEXIS  617  (2004). 


§  22-408.  Penalty  for  assaulting,  beating,  or  fighting  on 
account  of  money  won  by  gaming.  [Repealed]. 

Repealed. 

(9  Anne,  ch.  14,  §  8,  1710;  Kilty's  Kept.,  p.  248;  Alex.  Brit.  Stat.,  p.  692;  Comp. 
Stat.  D.C,  p.  245,  §  17;  May  21,  1994,  D.C.  Law  10-119,  §  4,  41  DCR  1639; 
Apr.  29,  2004,  D.C.  Law  15-154,  §  4,  50  DCR  10996.) 


Prior  Codifications.  —  1981  Ed.,  §  22-508. 
1973  Ed.,  §  22-508. 

Legislative  history  of  Law  10-119.  —  For 

legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22-505. 


Legislative  history  of  Law  15-154.  —  For 

Law  15-154,  see  notes  following  §  22-101. 
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Chapter  5.  Bigamy. 


Sec. 

22-501.  Bigamy. 


§  22-501.  Bigamy. 

(a)  Whoever,  having  a  spouse  or  domestic  partner  hving,  marries  or  enters 
a  domestic  partnership  with  another  shall  be  deemed  guilty  of  bigamy,  and  on 
conviction  thereof  shall  suffer  imprisonment  for  not  less  than  2  nor  more  than 
7  years;  provided,  that  this  section  shall  not  apply  to  any  person  whose: 

(1)  Spouse  or  domestic  partner  has  been  continually  absent  for  5  succes- 
sive years  next  before  such  marriage  or  domestic  partnership  without  being 
known  to  such  person  to  be  living  within  that  time; 

(2)  Marriage  to  said  living  spouse  shall  have  been  dissolved  by  a  valid 
decree  of  a  competent  court,  or  shall  have  been  pronounced  void  by  a  valid 
decree  of  a  competent  court  on  the  ground  of  the  nullity  of  the  marriage 
contract;  or 

(3)  Domestic  partnership  with  said  living  domestic  partner  has  been 
terminated  in  accordance  with  §  32-702(d). 

(b)  For  the  purposes  of  this  section,  the  term: 

(1)  "Domestic  partner"  shall  have  the  same  meaning  as  provided  in 
§  32-701(3). 

(2)  "Domestic  partnership"  shall  have  the  same  meaning  as  provided  in 
§  32-701(4). 

(Mar.  3,  1901,  31  Stat.  1331,  ch.  854,  §  870;  Sept.  12,  2008,  D.C.  Law  17-231, 
§  23(a),  55  DCR  6758.) 


Prior  Codifications.  —  1981  Ed.,  §  22-601. 
1973  Ed.,  §  22-601. 

Effect  of  amendments.  —  D.C.  Law  17-231 
rewrote  the  section,  which  had  read  as  follows: 
"Whoever,  having  a  husband  or  wife  living, 
marries  another  shall  be  deemed  guilty  of  big- 
amy, and  on  conviction  thereof  shall  suffer 
imprisonment  for  not  less  than  2  nor  more  than 
7  years;  provided,  that  this  section  shall  not 
apply  to  any  person  whose  husband  or  wife  has 
been  continually  absent  for  5  successive  years 
next  before  such  marriage  without  being 
known  to  such  person  to  be  living  within  that 
time,  or  whose  marriage  to  said  living  husband 
or  wife  shall  have  been  dissolved  by  a  valid 
decree  of  a  competent  court,  or  shall  have  been 


pronounced  void  by  a  valid  decree  of  a  compe- 
tent court  on  the  ground  of  the  nullity  of  the 
marriage  contract." 

Legislative  history  of  Law  17-231.  —  Law 
17-231,  the  "Omnibus  Domestic  Partnership 
Equality  Amendment  Act  of  2008",  was  intro- 
duced in  Council  and  assigned  Bill  No.  17-135, 
which  was  referred  to  the  Committee  on  Public 
Safety  and  the  Judiciary.  The  Bill  was  adopted 
on  first  and  second  readings  on  April  1,  2008, 
and  -May  6,  2008,  respectively.  Signed  by  the 
Mayor  on  June  6,  2008,  it  was  assigned  Act  No. 
17-403  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  17-231  became 
effective  on  September  12,  2008. 


CASE  NOTES 


Analysis 


Witnesses  and  evidence,  generally. 


Admissibility  of  evidence. 

Arraignment. 

Instructions. 

Nature  and  elements  of  offense. 
Presumptions  and  burden  of  proof. 


Admissibility  of  evidence. 

In  prosecution  for  bigamy,  permitting  certif- 
icate of  the  first  marriage  to  be  introduced  in 
evidence,  together  with  evidence  of  admissions 
made  by  defendant  to  police  officer,  before  evi- 
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dence  of  the  corpus  delicti  had  been  introduced 
was  not  an  abuse  of  discretion  as  to  order  of  the 
evidence.  Matz  v.  U.S.,  158  F.2d  190,  1946  U.S. 
App.  LEXIS  2359  (1946). 

Arraignment. 

The  fact  that  defendant  entered  a  plea  of 
guilty  to  charge  of  bigamy  without  advice  of 
counsel  and  that  not  until  some  time  later  in 
the  day  was  counsel,  at  his  request,  appointed 
for  him,  was  not  fatal  under  circumstances. 
D.C.  Code  1940,  §  22-601.  Alexander  v.  U.S., 
136  F.2d  783,  1943  U.S.  App.  LEXIS  3132 
(1943). 

Instructions. 

Where  defendant,  charged  with  bigamy,  tes- 
tified that  he  received  letter  stating  that  first 
wife  had  obtained  divorce,  but  defendant  made 
no  effort  to  ascertain  true  facts,  refusing  in- 
struction that  defendant  must  be  acquitted  if 
he  believed  at  time  of  second  marriage  that  his 
first  wife  had  procured  a  divorce  and  giving 
instruction  that  if  jury  believed  beyond  reason- 
able doubt  that  at  time  of  second  marriage  first 
wife  was  living  and  that  marriage  had  not  been 
dissolved  by  valid  decree  jury  should  find  de- 
fendant guilty  was  not  prejudicial  error.  D.C. 
Code  1940,  §  22-601.  Alexander  v.  U.S.,  136 
F.2d  783,  1943  U.S.  App.  LEXIS  3132  (1943). 

Nature  and  elements  of  offense. 

There  must  be  some  honest  and  effective 
effort  made  to  ascertain  truth  before  it  can  be 
claimed  that  conclusion  of  defendant,  charged 
with  bigamy,  that  first  wife  had  obtained  di- 
vorce had  been  reached  in  good  faith.  D.C.  Code 
1940,  §  22-601.  Alexander  v.  U.S.,  136  F.2d  783, 
1943  U.S.  App.  LEXIS  3132  (1943). 

Presumptions  and  burden  of  proof. 

The  degree  of  proof  required  in  a  criminal 
trial  to  establish  a  marriage  which  invalidates 
a  subsequent  marriage  is  higher  than  that 
required  in  a  civil  action,  but  such  a  marriage 
may  be  proven  by  the  admissions  of  defendant, 


or  by  circumstantial  evidence,  although  it  is  not 
required  that  it  be  proven  by  an  eye  witness  of 
the  ceremony.  Matz  v  U.S.,  158  F.2d  190,  1946 
U.S.  App.  LEXIS  2359  (1946). 

Witnesses  and  evidence,  generally. 

In  prosecution  for  bigamy,  where  trial  court, 
after  admitting  in  evidence  the  certificate  of  the 
prior  marriage,  inquired  why  the  prosecution 
did  not  procure  some  one  to  prove  that  defen- 
dant and  first  wife  had  lived  together,  and  the 
first  wife's  father,  who  had  remained  in  the 
courtroom  while  other  witnesses  had  been  ex- 
cluded, volunteered  to  testify  to  that  effect, 
permitting  him  to  so  testify  was  not  improper. 
Matz  V.  U.S.,  158  F2d  190,  1946  U.S.  App. 
LEXIS  2359  (1946). 

In  prosecution  for  bigamy,  admission  of  the 
first  marriage  certificate  prior  to  the  time  that 
defendant  had  been  connected  with  it  was  not 
an  abuse  of  discretion  where  the  identification 
of  defendant  as  the  person  named  in  the  certif- 
icate was  subsequently  made.  Matz  v.  U.S.,  158 
F.2d  190,  1946  U.S.  App.  LEXIS  2359  (1946). 

The  theory  on  which  a  second  wife  is  com- 
pelled to  testify  in  a  bigamy  trial  is  that  she  is 
not  legally  the  wife  of  the  defendant  once  it  is 
established  that  he  has  a  lawful  wife  still 
living.  Matz  v.  U.S.,  158  F2d  190,  1946  U.S. 
App.  LEXIS  2359  (1946). 

In  determining  question  of  the  competency  of 
defendant's  second  wife  to  testify  in  a  bigamy 
prosecution,  the  court  was  required  to  decide 
whether  the  first  marriage  was  established  to 
his  satisfaction  by  the  proof  offered.  Matz  v. 
U.S.,  158  F2d  190,  1946  U.S.  App.  LEXIS  2359 
(1946). 

In  prosecution  for  bigamy,  court  did  not  err  in 
compelling  the  second  wife  to  testify  where  the 
certificate  of  the  prior  marriage  was  in  evi- 
dence, together  with  testimony  as  to  defen- 
dant's admissions  directed  toward  that  certifi- 
cate, and  other  testimony  that  defendant  and 
first  wife  had  lived  together  as  husband  and 
wife.  Matz  v.  U.S.,  158  F2d  190,  1946  U.S.  App. 
LEXIS  2359  (1946). 
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Chapter  6.  Breaking  into  Devices  Designed  to  Receive  Currency. 


Sec. 

22-601.  Breaking  and  entering  vending  ma- 
chines and  similar  devices. 


§  22-601.  Breaking  and  entering  vending  machines  and 
similar  devices. 

Whoever  in  the  District  of  Columbia  breaks  open,  opens,  or  enters,  without 
right,  any  parking  meter,  coin  telephone,  vending  machine  dispensing  goods  or 
services,  money  changer,  or  any  other  device  designed  to  receive  currency,  with 
intent  to  carry  away  any  part  of  such  device  or  anything  contained  therein, 
shall  be  sentenced  to  a  term  of  imprisonment  of  not  more  than  3  years  or  to  a 
fine  of  not  more  than  $3,000,  or  both. 

(July  29,  1970,  84  Stat.  600,  Pub.  L.  91-358,  title  II,  §  203.) 

Prior  Codifications.  —  1981  Ed.,  §  22-        1973  Ed.,  §  22-3427. 
3427. 


CASE  NOTES 


Analysis 

Construction  with  other  statutes. 
Indictment  or  information. 
Presumptions  and  burden  of  proof. 
Weight  and  sufficiency  of  evidence. 

Construction  with  other  statutes. 

Chapter  19  referred  to  in  §  22-103  —  the 
"general  attempts"  statute-was  actually  Chap- 
ter 19  of  the  1901  District  of  Columbia  Code, 
which  chapter  is  only  a  portion  of  the  present 
Title  22  (and  is  a  portion  that  does  not  and  did 
not  include  this  section  or  any  of  its  predeces- 
sors). Thus,  §  22-103  does  not  apply  to  this 
section  and,  no  other  basis  for  a  crime  of  "at- 
tempted breaking  and  entering-vending  ma- 
chine" having  been  cited,  such  a  crime  does  not 
exist  in  the  District  of  Columbia.  United  States 
V.  Hughes,  115  WLR  1077  (Super.  Ct.  1987). 

Indictment  or  information. 

Indictment  charging  that  defendant  "broke 
open,  opened,  and  entered  without  right  a  juke 
box,  with  intent  to  carry  away  a  part  of  such 
device,  and  something  contained  therein"  was 
insufficient  for  failure  to  aver  that  property 
belonged  to  someone  other  than  defendant. 
D.C.  Code  §  22-3427;  U.S.  Const.  Amend.  6. 
United  States  v.  Pendergrast,  313  A.2d  103, 
1973  D.C.  App.  LEXIS  408  (1973). 

Presumptions  and  burden  of  proof. 

In  case  concerning  breaking  and  entering  of 
parking  meter,  trial  court  properly  assigned 
burden  to  government  to  prove  a  taking  with- 


out right  where  trial  court  instructed  jury  that 
government  had  burden  of  proving  an  attempt 
to  break  and  enter  without  right.  D.C.  Code 
1981,  §§  22-3427,  22-3816.  Craig  v.  United 
States,  490  A.2d  1173,  1985  D.C.  App.  LEXIS 
377  (1985). 

Statutes  prohibiting  breaking  and  entering, 
and  taking  property  without  right  prohibit  acts 
committed  by  defendant  only  if  done  without 
right  and,  therefore,  government  must  prove 
beyond  reasonable  doubt  that  defendant  lacked 
authority  from  rightful  owner  of  the  property. 
D.C.  Code  1981,  §§  22-3427,  22-3816.  Craig  v. 
United  States,  490  A.2d  1173,  1985  D.C.  App. 
LEXIS  377  (1985). 

Weight  and  sufficiency  of  evidence. 

Evidence  that  defendant  had  been  seen  try- 
ing to  break  into  a  parking  meter  was  insuffi- 
cient to  support  conviction  for  attempted  break- 
ing and  entering  of  a  parking  meter,  absent 
evidence  that  defendant  lacked  authority  to 
open  the  meter.  D.C.  Code  1981,  §§  22-103, 
22-3427.  Bolan  v.  United  States,  587  A.2d  458, 
1991  D.C.  App.  LEXIS  50  (1991). 

In  view  of  evidence  that  neither  police  officer 
nor  anyone  else  had  investigated  to  determine 
whether  defendant  was  authorized  to  enter 
parking  meters  by  District  of  Columbia  govern- 
ment, officer's  testimony  "not  to  my  knowl- 
edge," when  asked  whether  defendant  worked 
for  District  of  Columbia  government,  was  not 
sufficient  to  support  a  conviction  for  breaking 
and  entering  or  taking  property  without  right. 
D.C.  Code  1981,  §§  22-3427,  22-3816.  Craig  v. 
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Subchapter  I.  Corrupt  Influence 

Sec. 

22-701  to  22-703.  [Repealed]. 
22-704.  Corrupt  influence;  officials. 

Subchapter  II.  Bribery 

22-711.  Definitions. 

22-712.  Prohibited  acts;  penalty. 


Sec. 

22-713.  Bribery  of  witness;  penalty. 

Subchapter  III.  Obstructing  Justice 

22-721.  Definitions. 
22-722.  Prohibited  acts;  penalty 
22-723.  Tampering  with  physical  evidence; 
penalty. 


Subchapter  I.  Corrupt  Influence, 

§§  22-701  to  22-703.  Definition  and  penalty;  offering  or 
receiving  money,  property,  or  valuable  consid- 
eration to  procure  office  or  promotion  from 
Council;  obstructing  justice  [Repealed]. 

Repealed. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  602(b)-(d),  29  DCR  3976.) 


Prior  Codifications.  —  1981  Ed.,  §§  22- 
701  to  22-703. 
Legislative  history  of  Law  4-164.  —  Law 

4-164,  the  "District  of  Columbia  Theft  and 
White  Collar  Crimes  Act  of  1982,"  was  intro- 
duced in  Council  and  assigned  Bill  No.  4-133, 
which  was  referred  to  the  Committee  on  the 
Judiciary.  The  Bill  was  adopted  on  first, 
amended  first  and  second  readings  on  June  22, 
1982,  July  6,  1982,  and  July  20,  1982,  respec- 
tively. Signed  by  the  Mayor  on  August  4,  1982, 
it  was  assigned  Act  No.  4-238  and  transmitted 
to  both  Houses  of  Congress  for  its  review. 


Legislative  history  of  Law  4-164.  —  Law 

4-164,  the  "District  of  Columbia  Theft  and 
White  Collar  Crimes  Act  of  1982,"  was  intro- 
duced in  Council  and  assigned  Bill  No.  4-133, 
which  was  referred  to  the  Committee  on  the 
Judiciary.  The  Bill  was  adopted  on  first, 
amended  first  and  second  readings  on  June  22, 
1982,  July  6,  1982,  and  July  20,  1982,  respec- 
tively. Signed  by  the  Mayor  on  August  4,  1982, 
it  was  assigned  Act  No.  4-238  and  transmitted 
to  both  Houses  of  Congress  for  its  review. 


§  22-704.  Corrupt  influence;  officials. 

(a)  Whosoever  corruptly,  directly  or  indirectly,  gives  any  money,  or  other 
bribe,  present,  reward,  promise,  contract,  obligation,  or  security  for  the 
payment  of  any  money,  present,  reward,  or  thing  of  value  to  any  ministerial, 
administrative,  executive,  or  judicial  officer  of  the  District  of  Columbia,  or  any 
employee,  or  other  person  acting  in  any  capacity  for  the  District  of  Columbia, 
or  any  agency  thereof,  either  before  or  after  the  officer,  employee,  or  other 
person  acting  in  any  capacity  for  the  District  of  Columbia  is  qualified,  with 
intent  to  influence  such  official's  action  on  any  matter  which  is  then  pending, 
or  may  by  law  come  or  be  brought  before  such  official  in  such  official's  official 
capacity,  or  to  cause  such  official  to  execute  any  of  the  powers  in  such  official 
vested,  or  to  perform  any  duties  of  such  official  required,  with  partiality  or 
favor,  or  otherwise  than  is  required  by  law,  or  in  consideration  that  such  official 
being  authorized  in  the  line  of  such  official's  duty  to  contract  for  any 
advertising  or  for  the  furnishing  of  any  labor  or  material,  shall  directly  or 
indirectly  arrange  to  receive  or  shall  receive,  or  shall  withhold  from  the  parties 
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so  contracted  with,  any  portion  of  the  contract  price,  whether  that  price  be 
fixed  by  law  or  by  agreement,  or  in  consideration  that  such  official  has 
nominated  or  appointed  any  person  to  any  office  or  exercised  any  power  in  such 
official  vested,  or  performed  any  duty  of  such  official  required,  with  partiality 
or  favor,  or  otherwise  contrary  to  law;  and  whosoever,  being  such  an  official, 
shall  receive  any  such  money,  bribe,  present,  or  reward,  promise,  contract, 
obligation,  or  security,  with  intent  or  for  the  purpose  or  consideration  aforesaid 
shall  be  deemed  guilty  of  bribery  and  upon  conviction  thereof  shall  be  punished 
by  imprisonment  for  a  term  not  less  than  6  months  nor  more  than  5  years. 

(b)  Whosoever  corrupts  or  attempts,  directly  or  indirectly,  to  corrupt  any 
special  master,  auditor,  juror,  arbitrator,  umpire,  or  referee,  by  giving,  offering, 
or  promising  any  gift  or  gratuity  whatever,  with  intent  to  bias  the  opinion,  or 
influence  the  decision  of  such  official,  in  relation  to  any  matter  pending  in  the 
court,  or  before  an  inquest,  or  for  the  decision  of  which  such  arbitrator,  umpire, 
or  referee  has  been  chosen  or  appointed,  and  every  official  who  receives,  or 
offers  or  agrees  to  receive,  a  bribe  in  any  of  the  cases  above  mentioned  shall  be 
guilty  of  bribery  and  upon  conviction  thereof  shall  be  punished  as  hereinbefore 
provided. 

(Feb.  26,  1936,  49  Stat.  1143,  ch.  87;  May  21,  1994,  D.C.  Law  10-119,  §  5,  41 
DCR  1639.) 


Cross  references.  —  Bribery,  see  §  22-712. 
Section  references.  —  This  section  is  re- 
ferred to  in  §  23-546. 

Prior  Codifications.  —  1981  Ed.,  §  22-704. 
1973  Ed.,  §  22-704. 

Legislative  history  of  Law  10-119.  —  Law 

10-119,  the  "Anti-Gender  Discriminatory  Lan- 
guage Criminal  Offenses  Amendment  Act  of 
1994,"  was  introduced  in  Council  and  assigned 


Bill  No.  10-332,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  February 
1,  1994,  and  March  1,  1994,  respectively. 
Signed  by  the  Mayor  on  March  17,  1994,  it  was 
assigned  Act  No.  10-209  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-119  became  effective  on  May  21,  1994. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Arrest. 

Change  of  venue. 
Conduct  of  trial. 
Discovery. 

Indictment  and  information. 

Joint  or  separate  trials  of  codefendants. 

Retaliatory  discharge. 

Search  and  seizure. 

Sentence  and  punishment. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

On  the  whole  record,  including  policeman's 
age,  experience  and  position,  issue  of 
voluntariness  of  his  confession  which  ulti- 
mately led  to  indictment  for  bribery  which 
confession  was  made  after  superior  read  stat- 
utes regarding  forfeiture  of  office  or  employ- 


ment by  District  of  Columbia  employee  who 
refuses  to  testify  to  matters  relating  to  his  office 
or  employment  was  a  factual  one  which,  had  it 
been  decided  in  proper  manner,  would  not  nec- 
essarily have  resulted  in  exclusion  of  the  con- 
fession as  evidence.  18  U.S.C.  §  201;  D.C.  Code 
1961,  §§  1-319,  4-175,  22-704;  Fed.Rules 
Crim.Proc.  rule  5(a),  18  U.S.C.  Hutcherson  v. 
United  States,  351  F.2d  748,  1965  U.S.  App. 
LEXIS  5625  (C.A.D.C.  1965). 

Where  no  criminal  charge  was  pending 
against  policeman  at  time  he  made  confession 
which  ultimately  resulted  in  indictment  charg- 
ing bribery,  at  time  of  confession  he  had  not 
been  arrested,  and  purpose  of  investigation  was 
principally  to  obtain  his  resignation  rather 
than  to  lead  to  a  criminal  charge,  confession 
was  not  inadmissible  on  ground  that  it  was 
made  when  defendant  was  without  counsel  or 
advice  of  counsel.  18  U.S.C.  §  201;  D.C.  Code 
1961,  §  22-704;  Fed.Rules  Crim.Proc.  rule  5(a), 
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18  U.S.C.  Hutcherson  v.  United  States,  351 
F.2d  748,  1965  U.S.  App.  LEXIS  5625  (C.A.D.C. 
1965). 

In  prosecution  for  conspiracy  to  bribe  police 
officer  and  also  for  bribery  itself  to  influence 
officer  in  enforcement  of  gambling  laws,  even  if 
recordings  of  conversations  between  police  offi- 
cer who  was  subject  of  bribery,  and  defendants, 
were  intercepted  and  recorded,  and  were  intro- 
duced in  evidence  in  violation  of  Federal  Com- 
munications Act  section,  such  question  would 
not  be  reached  in  instant  prosecution  as  instant 
use  made  of  recordings  was  for  refreshing  rec- 
ollection of  police  officer  before  giving  his  own 
testimony  of  the  recorded  conversations.  D.C. 
Code  1951,  §  22-704;  18  U.S.C.  §  371;  Commu- 
nications Act  of  1934,  §  605,  47  U.S.C.  §  605. 
Monroe  v.  U.S.,  234  F.2d  49,  1956  U.S.  App. 
LEXIS  3665  (C.A.D.C.  1956). 

In  prosecution  for  conspiracy  to  bribe  police 
officer  and  also  for  bribery  itself,  to  influence 
officer  in  enforcement  of  gambling  laws,  conten- 
tion that  recordings  of  conversations  between 
police  officer,  who  was  subject  of  the  conspiracy 
and  bribery,  and  defendants  were  illegally  in- 
tercepted and  used  in  preparation  of  Govern- 
ment's trial  was  without  merit  where  police 
officer  himself  made  the  recordings  and  trans- 
mitted the  same  information  legally  to  other 
police  officers  to  be  utilized  in  preparation  for 
trial  of  defendants.  D.C.  Code  1951,  §  22-704; 
18  U.S.C.  §  371.  Monroe  v.  U.S.,  234  F2d  49, 
1956  U.S.  App.  LEXIS  3665  (C.A.D.C.  1956). 

In  prosecution  for  conspiracy  to  bribe  police 
officer  and  also  for  bribery  itself  to  influence 
officer  in  enforcement  of  gambling  laws,  trial 
court  did  not  abuse  its  discretion  by  admitting 
in  evidence  partially  incoherent  and  inaudible 
recordings  of  conversations  between  the  police 
officer  and  defendants.  D.C.  Code  1951,  §  22- 
704;  18  U.S.C.  §  371.  Monroe  v.  U.S.,  234  F2d 
49,  1956  U.S.  App.  LEXIS  3665  (C.A.D.C. 
1956). 

In  prosecution  for  conspiracy  to  bribe  police 
officer  and  also  for  bribery  itself  to  influence 
officer  in  enforcement  of  gambling  laws,  record- 
ings of  conversations  between  police  officer  and 
defendants  were  admissible  in  evidence,  where 
police  officer  testified  as  to  operation  of  record- 
ing device,  his  method  of  operating  such  device, 
accuracy  of  the  recordings,  and  identities  of 
persons  speaking.  D.C.  Code  1951,  §  22-704;  18 
U.S.C.  §  371.  Monroe  v.  U.S.,  234  F2d  49,  1956 
U.S.  App.  LEXIS  3665  (C.A.D.C.  1956). 

Arrest. 

Under  circumstances  including  showing  that 
policeman  had  been  escorted  to  headquarters 
by  another  officer  for  purpose  of  questioning 
regarding  alleged  conduct  which  subsequently 
led  to  indictment  charging  bribery,  that  when 
investigation  was  concluded  and  confession 
placed  in  writing  and  signed  policeman  re- 


signed from  force  and  left  building  without 
being  arrested,  and  that  he  was  not  indicted 
until  about  a  month  after  investigatory  session, 
conduct  of  policeman's  superiors  in  pursuing 
inquiries  fell  short  of  an  "arrest".  18  U.S.C. 
§  201;  D.C.  Code  1961,  §  22-704.  Hutcherson  v. 
United  States,  351  F.2d  748,  1965  U.S.  App. 
LEXIS  5625  (C.A.D.C.  1965). 

Change  of  venue. 

In  prosecution  of  police  officers  for  conspiracy 
to  violate  federal  narcotic  laws,  and  for  accept- 
ing bribes  to  influence  their  official  action  in 
detection  and  arrest  of  narcotic  law  violators, 
evidence  of  allegedly  hostile  publicity  claimed 
to  have  resulted  from  Senate  hearings,  testi- 
mony at  another  narcotics  trial  to  which  defen- 
dants were  not  parties,  and  magazine  articles, 
was  insufficient  to  show  that  prejudice  against 
defendants  was  so  great  as  to  preclude  a  fair 
trial.  Fed.Rules  Crim.Proc.  rule  21(a),  18 
U.S.C;  18  U.S.C.  §  371;  D.C.  Code  1951,  §  22- 
704.  U.S.  V.  Carper,  13  FR.D.  483,  1953  U.S. 
Dist.  LEXIS  3876  (D.D.C1953). 

Conduct  of  triaL 

In  prosecution  for  conspiracy  to  bribe  police 
officer  and  also  for  bribery  to  influence  officer  in 
enforcement  of  gambling  laws,  defendants,  who 
were  convicted  on  only  part  of  the  substantive 
counts,  and  who  were  not  involved  in  the  con- 
spiracy, were  not  prejudiced  by  trial  of  the 
conspiracy  charge  and  bribery  charges  to- 
gether, in  view  of  the  different  number  of  con- 
victions entered  against  the  different  defen- 
dants indicating  that  the  jury  was  selective  and 
was  returning  verdicts  only  upon  basis  of  evi- 
dence relevant  to  each  count  and  each  defen- 
dant and  also  where  court  charged  in  consider- 
able detail  as  to  the  separate  substantive 
counts.  D.C.  Code  1951,  §  22-704;  18  U.S.C. 
§  371.  Monroe  v.  U.S.,  234  F2d  49,  1956  U.S. 
App.  LEXIS  3665  (C.A.D.C.  1956). 

Trial  judge,  who  had  recordings  of  conversa- 
tions between  defendants  and  police  officer  in 
prosecution  for  conspiracy  to  bribe  and  bribery 
of  the  police  officer  played  out  of  presence  of 
jury  so  that  she  could  rule  on  any  objections 
raised  by  defendants  before  jury  heard  record- 
ings, followed  correct  procedure.  D.C.  Code 
1951,  §  22-704;  18  U.S.C.  §  371.  Monroe  v. 
U.S.,  234  F2d  49,  1956  U.S.  App.  LEXIS  3665 
(C.A.D.C.  1956). 

Discovery. 

In  prosecution  for  conspiracy  to  bribe  police 
officer  and  also  for  bribery  itself  to  influence 
officer  in  enforcement  of  gambling  laws,  refusal 
of  trial  court  to  grant  defendants'  request  to 
make  stenographic  transcripts  of  recordings 
between  police  officers  and  defendants  or  to  be 
furnished  copies  of  transcripts  by  Government 
was  not  reversible  error,  where  defendants 
were  given  opportunity  to  hear  recordings  and 
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where  parts  of  recordings  admitted  in  evidence 
were  played  out  of  presence  of  jury  with  defen- 
dant's counsel  present.  D.C.  Code  1951,  §  22- 
704;  18  U.S.C.  §  371.  Monroe  v.  U.S.,  234  F.2d 
49,  1956  U.S.  App.  LEXIS  3665  (C.A.D.C. 
1956). 

Under  Federal  Criminal  Procedure  Rule  pro- 
viding for  pre-trial  inspection  of  books,  papers, 
documents  or  other  objects  designated  in  sub- 
poena, defendants,  in  prosecution  for  conspir- 
acy to  bribe  police  officer  and  bribery  itself, 
could  properly  request  pre-trial  inspection  of 
recordings  of  conversations  between  the  police 
officer  and  defendants,  and  trial  court  in  its 
discretion  could  have  required  pretrial  produc- 
tion of  such  recordings,  but  trial  court  did  not 
abuse  its  discretion  in  den3ring  such  requests, 
where  defendants  had  already  been  accorded 
opportunity  by  Government  to  inspect  the  re- 
cordings. D.C.  Code  1951,  §  22-704;  18  U.S.C. 
§  371;  Fed.Rules  Crim.Proc.  rule  17(c),  18 
U.S.C.  Monroe  v.  U.S.,  234  F.2d  49,  1956  U.S. 
App.  LEXIS  3665  (C.A.D.C.  1956). 

Under  Federal  Criminal  Procedure  Rule  pro- 
viding for  pre-trial  discovery  by  order  of  court 
as  to  documents  or  tangible  objects,  obtained  or 
belonging  to  defendant  or  obtained  from  others 
by  seizure  or  process,  recordings  of  conversa- 
tions between  police  officer  and  defendants, 
who  were  charged  with  conspiracy  to  bribe  and 
bribery  of  such  police  officer,  were  not  subject  to 
inspection.  Fed.Rules  Crim.Proc.  rule  16,  18 
U.S.C;  D.C.  Code  1951,  §  22-704;  18  U.S.C. 
§  371.  Monroe  v.  U.S.,  234  F.2d  49,  1956  U.S. 
App.  LEXIS  3665  (C.A.D.C.  1956). 

Under  Federal  Criminal  Procedure  Rule  pro- 
viding for  pre-trial  inspection  of  books,  papers, 
documents  or  other  objects  designated  in  a 
subpoena,  trial  court  was  well  within  its  discre- 
tion in  declining  to  order  inspection  or  original 
recordings  of  conversations  between  police  offi- 
cer and  defendants,  who  were  charged  with 
conspiracy  to  bribe  and  bribery  of  police  officer, 
where  original  recordings  were  too  fragile  to  be 
used  for  discovery  playing  and  where  an  affida- 
vit was  filed  in  which  the  accuracy  of  reproduc- 
tion from  the  originals  was  certified  and  truth 
of  affidavit  was  not  brought  into  question. 
Fed.Rules  Crim.Proc.  rule  17(c),  18  U.S.C;  D.C. 
Code  1951,  §  22-704;  17  U.S.C.  §  371.  Monroe 
V.  U.S.,  234  F.2d  49,  1956  U.S.  App.  LEXIS  3665 
(C.A.D.C.  1956). 

Indictment  and  information. 

Where  defendants  made  motion  before  trial 
attacking  indictment  charging  them  with  con- 
spiracy to  bribe  police  officer  and  also  for  brib- 
ery itself  on  ground  of  alleged  misjoinder  of 
substantive  charges,  such  motion  went  to  va- 
lidity of  indictment  and  not  to  question  of 
advisability  of  separate  trials.  D.C.  Code  1951, 
§  22-704;  18  U.S.C  §  371.  Monroe  v.  U.S.,  234 


F.2d  49,  1956  U.S.  App.  LEXIS  3665  (C.A.D.C 
1956). 

If  alleged  variance  existed  between  count  of 
indictment  which  charged  one  conspiracy  of  all 
the  defendants  to  bribe  police  officer,  and  evi- 
dence which  allegedly  showed  several  conspir- 
acies, such  variance  was  not  reversible  error  in 
regard  to  convictions  of  two  of  the  defendants 
on  the  conspiracy  count,  where  conspiracy  of 
the  two  convicted  embraced  the  other  defen- 
dants in  the  plan,  thus  preventing  surprise, 
and  also  in  view  of  fact  that  the  defendants 
would  not  be  prejudiced  by  the  variance  in 
defending  on  ground  of  present  conviction  in 
event  of  attempted  second  prosecution  for  same 
offense,  as  resort  could  be  had  by  defendants  to 
record  of  evidence  or  even  to  parol  evidence  if 
necessary.  D.C.  Code  1951,  §  22-704;  18  U.S.C 
§  371.  Monroe  v.  U.S.,  234  F.2d  49,  1956  U.S. 
App.  LEXIS  3665  (C.A.D.C.  1956). 

Where  offenses  of  conspiracy  to  bribe  and 
bribery  charged  in  indictment  were  of  the  same 
or  similar  character,  and  defendants  charged 
with  such  crimes  were  alleged  to  have  partici- 
pated in  same  conspiracy,  joinder  of  offenses 
and  defendants  in  the  indictment  was  permis- 
sible under  Federal  Criminal  Procedure  Rule. 
Fed.Rules  Crim.Proc.  rule  8,  18  U.S.C;  D.C. 
Code  1951,  §  22-704;  18  U.S.C.  §  371.  Monroe 
V.  U.S.,  234  F.2d  49, 1956  U.S.  App.  LEXIS  3665 
(C.A.D.C.  1956). 

Joint  or  separate  trials  of  codefendants. 

If  defendants,  who  were  charged  with  con- 
spiracy to  bribe  police  officer  and  also  for  brib- 
ery to  influence  officer  in  enforcement  of  gam- 
bling laws,  wished  to  be  tried  separately  on 
those  charges,  request  for  separate  trial  on 
such  charges  should  have  been  made  in  the 
trial  court  by  motion  under  Federal  Criminal 
Procedure  Rule  providing  for  such  relief 
Fed.Rules  Crim.Proc.  rule  14,  18  U.S.C;  D.C. 
Code  1951,  §  22-704;  18  U.S.C.  §  371.  Monroe 
V.  U.S.,  234  F.2d  49,  1956  U.S.  App.  LEXIS  3665 
(C.A.D.C.  1956). 

Under  Federal  Criminal  Procedure  Rule  pro- 
viding for  severance  of  offenses  or  defendants 
in  event  of  prejudice  as  result  of  such  joinder, 
defendants,  who  were  only  ones  convicted  in 
prosecution  for  conspiracy  with  other  defen- 
dants, if  they  had  requested  separation  of  the 
substantive  counts  from  the  conspiracy  count, 
would  not  have  been  prejudiced  by  refusal  of 
trial  court  to  grant  motion,  where  evidence  of 
their  participation  in  conspiracy  was  complete 
and  included  other  defendants  on  trial  for  sub- 
stantive counts.  Fed.Rules  Crim.Proc.  rule  14, 
18  U.S.C;  D.C.  Code  1951,  §  22-704;  18  U.S.C. 
§  371.  Monroe  v.  U.S.,  234  F.2d  49,  1956  U.S. 
App.  LEXIS  3665  (C.A.D.C.  1956). 

Retaliatory  discharge. 

Former  employee's  allegations  that  he  was 
fired  for  refusing  to  participate  in  political 
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activities  prohibited  by  federal  tax  laws  and 
regulations  were  sufficient  to  state  claim  for 
wrongful  discharge  in  violation  of  public  policy 
under  District  of  Columbia  law.  Riggs  v.  Home 
Builders  Inst.,  203  F.Supp.2d  1,  2002  U.S.  Dist. 
LEXIS  16329  (2002). 

Policy  set  forth  in  federal  tax  laws  and  regu- 
lations of  protecting  against  abuse  of  public 
treasury  by  utilizing  public  funds  for  partisan 
activity  was  sufficiently  clear  mandate  of  public 
policy  to  support  claim  for  wrongful  discharge 
in  violation  of  public  policy  under  District  of 
Columbia  law.  Riggs  v.  Home  Builders  Inst., 
203  F.Supp.2d  1,  2002  U.S.  Dist.  LEXIS  16329 
(2002). 

Former  employee's  allegations  that  former 
employer,  executives  for  employer  and  related 
organization  combined  together,  agreed  and 
conspired  to  terminate  his  employment  for  his 
refusal  to  advance  their  political  and  legislative 
agenda  in  violation  of  federal  tax  laws  and 
regulations  were  sufficient  to  state  claim  for 
civil  conspiracy  under  District  of  Columbia  law. 
Riggs  V.  Home  Builders  Inst.,  203  F.Supp.2d  1, 
2002  U.S.  Dist.  LEXIS  16329  (2002). 

Former  employee's  allegations  that  trustee 
for  former  employee  fell  within  exception  to 
corporate  privilege  when  he  conspired  with 
others  to  terminate  his  employment  for  his 
refusal  to  advance  their  political  and  legislative 
agenda  in  violation  of  federal  tax  laws  and 
regulations  were  sufficient  to  state  claim  for 
civil  conspiracy  under  District  of  Columbia  law. 
Riggs  V.  Home  Builders  Inst.,  203  F.Supp.2d  1, 
2002  U.S.  Dist.  LEXIS  16329  (2002). 

Special  police  officer  who  was  employed  by 
medical  center  stated  wrongful  discharge  claim 
under  public  policy  exception  to  the  at-will 
employment  doctrine;  officer  alleged  that  he 
recorded  and  reported  center's  alleged  bribe  of 
government  official,  that  he  assisted  Federal 
Bureau  of  Investigation  (FBI)  in  the  investiga- 
tion of  corrupt  influence  with  respect  to  a 
federal  government  construction  grant,  and 
that  he  was  terminated  after  he  informed  cen- 
ter of  pending  arrests  and  his  role  in  the 
investigation  of  the  bribe.  D.C.  Code  1981, 
§§  4-114,  4-142,  4-175,  22-704.  Fingerhut  v. 


Children's  Nat'l  Med.  Ctr.,  738  A.2d  799,  1999 
D.C.  App.  LEXIS  227  (1999). 

Even  if  special  police  officer  employed  by 
medical  center  initially  engaged  in  conduct  that 
violated  District  of  Columbia's  policies,  that 
violation  did  not  excuse  center's  like  failure, 
itself  an  independent  violation  of  public  policy 
underlying  the  legal  proscriptions,  much  less 
permit  retaliatory  discharge,  and  thus,  officer 
who  alleged  that  he  reported  center's  alleged 
bribe  of  government  official  and  that  he  was 
subsequently  terminated  stated  claim  for 
wrongful  discharge  under  public  policy  excep- 
tion to  the  at-will  employment  doctrine.  D.C. 
Code  1981,  §§  4-114,  4-142,  4-175,  22-704. 
Fingerhut  v.  Children's  Nat'l  Med.  Ctr.,  738 
A.2d  799,  1999  D.C.  App.  LEXIS  227  (1999). 

Search  and  seizure. 

Defendant  charged  with  conspiracy  to  violate 
bribery  statute  lacked  standing  to  challenge 
manner  in  which  recordings,  which  contained 
admissions  by  codefendants  through  use  of  in- 
former, were  obtained.  18  U.S.C.  §  371;  D.C. 
Code  §  22-704.  Wallace  v.  United  States,  412 
F.2d  1097,  1969  U.S.  App.  LEXIS  12521 
(C.A.D.C.  1969),  writ  of  certiorari  denied  by  402 
U.S.  943,  91  S.  Ct.  1605,  29  L.  Ed.  2d  110,  1971 
U.S.  LEXIS  2158  (1971). 

Sentence  and  punishment. 

Where  defendant  was  convicted  on  count  of 
conspiracy  to  bribe  police  officer,  and  also  was 
convicted  on  intimately  related  bribery  counts, 
and  sentence  under  conspiracy  count  was  for 
longer  time  than  his  concurrent  sentence  for 
bribery,  conspiracy  and  bribery  charges  would 
be  affirmed  if  no  reversible  error  impaired 
conspiracy  conviction.  D.C.  Code  1951,  §  22- 
704;  18  U.S.C.  §  371.  Monroe  v.  U.S.,  234  F.2d 
49,  1956  U.S.  App.  LEXIS  3665  (C.A.D.C. 
1956). 

Weight  and  sufficiency  of  evidence. 

Evidence  was  sufficient  to  show  knowledge  of 
conspiracy  to  violate  bribery  statute.  18  U.S.C. 
§  371;  D.C.  Code  §  22-704.  Wallace  v.  United 
States,  412  F.2d  1097,  1969  U.S.  App.  LEXIS 
12521  (C.A.D.C.  1969),  writ  of  certiorari  denied 
by  402  U.S.  943,  91  S.  Ct.  1605,  29  L.  Ed.  2d 
110,  1971  U.S.  LEXIS  2158  (1971). 


Subchapter  11.  Bribery. 

§  22-711.  Definitions. 

For  the  purposes  of  this  subchapter,  the  term: 

(1)  "Court  of  the  District  of  Columbia"  means  the  Superior  Court  of  the 
District  of  Columbia  or  the  District  of  Columbia  Court  of  Appeals. 

(2)  "Juror"  means  any  grand,  petit,  or  other  juror,  or  any  person  selected 
or  summoned  as  a  prospective  juror  of  the  District  of  Columbia. 

(3)  "Official  action"  means  any  decision,  opinion,  recommendation,  judg- 
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ment,  vote,  or  other  conduct  that  involves  an  exercise  of  discretion  on  the  part 
of  the  pubHc  servant. 

(4)  "Official  duty"  means  any  required  conduct  that  does  not  involve  an 
exercise  of  discretion  on  the  part  of  the  public  servant. 

(5)  "Official  proceeding"  means  any  trial,  hearing,  investigation,  or  other 
proceeding  in  a  court  of  the  District  of  Columbia  or  conducted  by  the  Council 
of  the  District  of  Columbia  or  an  agency  or  department  of  the  District  of 
Columbia  government,  or  a  grand  jury  proceeding. 

(6)  "Public  servant"  means  any  officer,  employee,  or  other  person  autho- 
rized to  act  for  or  on  behalf  of  the  District  of  Columbia  government.  The  term 
"public  servant"  includes  any  person  who  has  been  elected,  nominated,  or 
appointed  to  be  a  public  servant  or  a  juror.  The  term  "public  servant"  does  not 
include  an  independent  contractor. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  301,  29  DCR  3976;  May  7,  1993,  D.C.  Law 
9-268,  §  2(a),  39  DCR  5702.) 


Prior  Codifications.  —  1981  Ed.,  §  22-711. 
Legislative  history  of  Law  4-164.  —  For 

legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22-701. 

Legislative  history  of  Law  9-268.  —  Law 
9-268,  the  "Law  Enforcement  Witness  Protec- 
tion Amendment  Act  of  1992,"  was  introduced 
in  Council  and  assigned  Bill  No.  9-385  which 


was  referred  to  the  Committee  on  the  Judiciary. 
The  Bill  was  adopted  on  first  and  second  read- 
ings on  June  2,  1992,  and  July  7,  1992,  respec- 
tively Signed  by  the  Mayor  on  July  21,  1992,  it 
was  assigned  Act  No.  9-256  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  9-268  became  effective  on  May  7,  1993. 


CASE  NOTES 


Analysis 

In  general. 
Public  servant. 

In  general. 

Government  need  prove  only  one  mode  of 
violation  of  prescribed  offense  under  the  brib- 
ery statute.  D.C.  Code  1981,  §  22-712(a)(2). 
Colbert  v.  United  States,  601  A.2d  603,  1992 
D.C.  App.  LEXIS  18  (1992). 

Public  servant. 

Finding  that  defendant  was  a  "public  ser- 


vant" for  purposes  of  bribery  statute  was  sup- 
ported by  evidence  that  he  was  employed  by  the 
Washington  Metropolitan  Area  Transit  Author- 
ity (WMATA).  D.C.  Code  1981,  §  22-712(a)(2). 
Colbert  v.  United  States,  601  A.2d  603,  1992 
D.C.  App.  LEXIS  18  (1992). 


§  22-712.  Prohibited  acts;  penalty. 

(a)  A  person  commits  the  offense  of  bribery  if  that  person: 

(1)  Corruptly  offers,  gives,  or  agrees  to  give  an3d:hing  of  value,  directly  or 
indirectly,  to  a  public  servant;  or 

(2)  Corruptly  solicits,  demands,  accepts,  or  agrees  to  accept  anything  of 
value,  directly  or  indirectly,  as  a  public  servant; 

in  return  for  an  agreement  or  understanding  that  an  official  act  of  the  public 
servant  will  be  influenced  thereby  or  that  the  public  servant  will  violate  an 
official  duty,  or  that  the  public  servant  will  commit,  aid  in  committing,  or  will 
collude  in  or  allow  any  fraud  against  the  District  of  Columbia. 
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(b)  Nothing  in  this  section  shall  be  construed  as  prohibiting  concurrence  in 
official  action  in  the  course  of  legitimate  compromise  between  public  servants. 

(c)  Any  person  convicted  of  bribery  shall  be  fined  not  more  than  $25,000  or 
3  times  the  monetary  equivalent  of  the  thing  of  value,  whichever  is  greater,  or 
imprisoned  for  not  more  than  10  years,  or  both. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  302,  29  DCR  3976.) 


Prior  Codifications.  —  1981  Ed.,  §  22-712.  legislative  history  of  D.C.  Law  4-164,  see  His- 
Legislative  history  of  Law  4-164.  —  For     torical  and  Statutory  Notes  following  §  22-701. 


CASE  NOTES 


Analysis 

Construction  and  application. 
Jurisdiction. 

Presumptions  and  burden  of  proof. 
Weight  and  sufficiency  of  evidence. 

Construction  and  application. 

Clause  in  compact  creating  Washington  Met- 
ropolitan Area  Transit  Authority  (WMATA), 
which  approved  transportation  agreement  be- 
tween the  District  of  Columbia,  Maryland  and 
Virginia  did  not  transform  WMATA  into  a  fed- 
eral agency  for  purposes  of  the  bribery  statute. 
D.C.  Code  1981,  §§  1-2431,  §  2,  22-712(a)(2). 
Colbert  v  United  States,  601  A.2d  603,  1992 
D.C.  App.  LEXIS  18  (1992). 

Jurisdiction. 

Superior  Court  of  the  District  of  Columbia 
had  jurisdiction  over  criminal  charge  alleging 


that  employee  for  Washington  Metropolitan 
Area  Transit  Authority  (WMATA)  had  solicited 
a  bribe.  D.C.  Code  1981,  §§  1-2439,  22- 
712(a)(2).  Colbert  v.  United  States,  601  A.2d 
603,  1992  D.C.  App.  LEXIS  18  (1992). 

Presumptions  and  burden  of  proof. 

Government  need  prove  only  one  mode  of 
violation  of  prescribed  offense  under  the  brib- 
ery statute.  D.C.  Code  1981,  §  22-712(a)(2). 
Colbert  v.  United  States,  601  A.2d  603,  1992 
D.C.  App.  LEXIS  18  (1992). 

Weight  and  sufiBciency  of  evidence. 

Finding  that  defendant  was  a  "public  ser- 
vant" for  purposes  of  bribery  statute  was  sup- 
ported by  evidence  that  he  was  employed  by  the 
Washington  Metropolitan  Area  Transit  Author- 
ity (WMATA).  D.C.  Code  1981,  §  22-712(a)(2). 
Colbert  v.  United  States,  601  A.2d  603,  1992 
D.C.  App.  LEXIS  18  (1992). 


§  22-713.  Bribery  of  witness;  penalty. 

(a)  A  person  commits  the  offense  of  bribery  of  a  witness  if  that  person: 

(1)  Corruptly  offers,  gives,  or  agrees  to  give  to  another  person;  or 

(2)  Corruptly  solicits,  demands,  accepts,  or  agrees  to  accept  from  another 
person; 

anything  of  value  in  return  for  an  agreement  or  understanding  that  the 
testimony  of  the  recipient  will  be  influenced  in  an  official  proceeding  before  any 
court  of  the  District  of  Columbia  or  any  agency  or  department  of  the  District  of 
Columbia  government,  or  that  the  recipient  will  absent  himself  or  herself  from 
such  proceedings. 

(b)  Nothing  in  subsection  (a)  of  this  section  shall  be  construed  to  prohibit  the 
payment  or  receipt  of  witness  fees  provided  by  law,  or  the  payment  by  the  party 
upon  whose  behalf  a  witness  is  called  and  receipt  by  a  witness  of  a  reasonable 
cost  of  travel  and  subsistence  incurred  and  the  reasonable  value  of  time  lost  in 
attendance  at  any  such  proceeding,  or,  in  case  of  expert  witnesses,  a  reasonable 
fee  for  time  spent  in  the  preparation  of  a  technical  or  professional  opinion  and 
appearing  and  testifying. 

(c)  Any  person  convicted  of  bribery  of  a  witness  shall  be  fined  not  more  than 
$2,500  or  imprisoned  for  not  more  than  5  years,  or  both. 


201 


§  22-721 


Criminal  Offenses  and  Penalties 


(Dec.  1,  1982,  D.C.  Law  4-164,  §  303,  29  DCR  3976.) 


Cross  references.  —  Obstruction  of  justice, 
see  §  22-722. 
Prior  Codifications.  —  1981  Ed.,  §  22-713. 


Legislative  history  of  Law  4-164.  —  For 

legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22-701. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Persons  liable. 
Questions  of  law  and  fact. 
Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

In  prosecution  of  doctor  and  his  wife  for 
attempted  bribery  of  witness  in  abortion  case 
against  the  doctor,  where  facts,  other  than  the 
statements  and  acts  of  wife,  were  shown  from 
which  it  could  be  concluded  that  a  conspiracy 
between  doctor  and  his  wife  in  fact  existed,  the 
evidence  of  witness  and  police  sergeant  con- 
cerning the  declarations  of  wife,  including  the 
offer  of  the  bribe,  was  admissible  against  the 
doctor,  though  the  declarations  were  made  out 
of  the  doctor's  presence.  D.C.  Code  1940,  §  22- 
701.  Ladrey  v.  U.S.,  155  F.2d  417,  1946  U.S. 
App.  LEXIS  2214  (1946). 

In  prosecution  of  doctor  and  his  wife  for 
attempted  bribery  of  witness  in  abortion  case 
against  the  doctor,  evidence  that  doctor  took  his 
wife  to  a  point  near  the  scene  of  her  attempt  at 
bribery,  that  after  her  arrest  he  was  found  with 
his  automobile  parked  at  a  nearby  corner,  that 
he  made  a  statement  so  incredible  as  to  be 
prima  facie  false,  as  well  as  conflicting  state- 
ments, together  with  fact  that  doctor  had  a 
strong  motive  to  eliminate  the  witness,  tended 


to  show  a  secret  combination  or  conspiracy 
between  doctor  and  his  wife,  notwithstanding 
that  indictment  did  not  specifically  charge  that 
they  had  conspired.  D.C.  Code  1940,  §  22-701. 
Ladrey  v.  U.S.,  155  F.2d  417,  1946  U.S.  App. 
LEXIS  2214  (1946). 

Persons  liable. 

In  prosecution  of  doctor  and  his  wife  for 
attempted  bribery  of  witness  in  abortion  case 
against  the  doctor,  where  there  was  sufficient 
evidence  to  justify  the  jury's  conclusion  that 
doctor  was  an  accessory  before  the  fact  to  the 
attempt  at  bribery  by  his  wife,  he  was  properly 
found  guilty  as  a  principal.  D.C.  Code  1940, 
22-105,  22-701.  Ladrey  v.  U.S.,  155  F.2d  417, 
1946  U.S.  App.  LEXIS  2214  (1946). 

Questions  of  law  and  fact. 

In  prosecution  for  attempted  bribery  of  wit- 
ness in  abortion  case,  evidence  was  sufficient 
for  the  jury.  D.C.  Code  1940,  22-701.  Ladrey  v. 
U.S.,  155  F.2d  417,  1946  U.S.  App.  LEXIS  2214 
(1946). 

Weight  and  sufficiency  of  evidence. 

In  prosecution  for  attempted  bribery  of  wit- 
ness in  abortion  case,  evidence  sustained  con- 
viction. D.C.  Code  1940,  22-701.  Ladrey  v.  U.S., 
155  F.2d  417,  1946  U.S.  App.  LEXIS  2214 
(1946). 


Subchapter  III.  Obstructing  Justice. 

§  22-721.  Definitions. 

For  the  purpose  of  this  subchapter,  the  term: 

(1)  "Court  of  the  District  of  Columbia"  means  the  Superior  Court  of  the 
District  of  Columbia  or  the  District  of  Columbia  Court  of  Appeals. 

(2)  "Criminal  investigator"  means  an  individual  authorized  by  the  Mayor 
or  the  Mayor's  designated  agent  to  conduct  or  engage  in  a  criminal  investiga- 
tion, or  a  prosecuting  attorney  conducting  or  engaged  in  a  criminal  investiga- 
tion. 

(3)  "Criminal  investigation"  means  an  investigation  of  a  violation  of  any 
criminal  statute  in  effect  in  the  District  of  Columbia. 

(4)  "Official  proceeding"  means  any  trial,  hearing,  investigation,  or  other 
proceeding  in  a  court  of  the  District  of  Columbia  or  conducted  by  the  Council 
of  the  District  of  Columbia  or  an  agency  or  department  of  the  District  of 
Columbia  government,  or  a  grand  jury  proceeding. 
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(Dec.  1,  1982,  D.C.  Law  4-164,  §  501,  29  DCR  3976;  May  7,  1993,  D.C.  Law 
9-268,  §  2(b),  39  DCR  5702.) 


Prior  Codifications.  —  1981  Ed.,  §  22-721. 
Legislative  history  of  Law  4-164.  —  For 

legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22-701. 


Legislative  history  of  Law  9-268.  —  For 

legislative  history  of  D.C.  Law  9-268,  see  His- 
torical and  Statutory  Notes  following  §  22-711. 


CASE  NOTES 


Analysis 

Due  administration  of  justice. 
In  general. 
Official  proceeding. 

Due  administration  of  justice. 

Phrase  "due  administration  of  justice,"  as 
used  in  statute  defining  obstruction  of  justice, 
in  part,  as  corruptly,  or  by  threats  of  force, 
obstructing  or  impeding  or  endeavoring  to  in- 
struct or  impede  the  due  administration  of 
justice  in  any  official  proceeding,  does  not  in- 
clude an  initial  police  response  to  the  scene  of  a 
crime.  Wynn  v  United  States,  48  A.3d  181, 
2012  D.C.  App.  LEXIS  321  (2012). 

Phrase  "due  administration  of  justice,"  as 
used  in  statute  defining  obstruction  of  justice, 
in  part,  as  corruptly,  or  by  threats  of  force, 
obstructing  or  impeding  or  endeavoring  to  in- 
struct or  impede  the  due  administration  of 
justice  in  any  official  proceeding,  is  used  pri- 
marily, if  not  exclusively,  to  describe  the  proper 
functioning  and  integrity  of  a  court  or  hearing. 
Wynn  v  United  States,  48  A.Sd  181,  2012  D.C. 
App.  LEXIS  321  (2012). 

In  general. 

Defendant  could  be  convicted  of  obstructing 
official  proceeding,  i.e.,  criminal  investigation. 


even  though  neither  he  nor  witness  whose 
murder  gave  rise  to  obstruction  charge  was 
target  of  that  investigation.  Crutchfield  v. 
United  States,  779  A.2d  307,  2001  D.C.  App. 
LEXIS  182  (2001). 

Conviction  of  defendants  for  obstruction  of 
justice  was  not  reversed  under  theory  that 
element  of  crime  was  not  proven,  where  threats 
made  by  defendants  to  witness  occurred  shortly 
after  crime  was  committed  and  during  time 
witness  was  assisting  in  investigation  rather 
than  at  time  of  trial;  therefore,  defendants 
attempted  to  impede  investigation  rather  than 
to  keep  witness  from  testifying  at  grand  jury. 
D.C.  Code  1981,  §§  22-721,  22-722;  §  22-703 
(repealed).  Payne  v.  United  States,  516  A.2d 
484,  1986  D.C.  App.  LEXIS  455  (1986). 

Official  proceeding. 

An  "official  proceeding,"  as  that  term  is  used 
in  statute  defining  obstruction  of  justice,  in 
part,  as  corruptly,  or  by  threats  of  force,  ob- 
structing or  impeding  or  endeavoring  to  in- 
struct or  impede  the  due  administration  of 
justice  in  any  official  proceeding,  does  not  in- 
clude the  actions  of  police  officers  first  respond- 
ing to  a  crime.  Wynn  v.  United  States,  48  A.3d 
181,  2012  D.C.  App.  LEXIS  321  (2012). 


§  22-722.  Prohibited  acts;  penalty. 

(a)  A  person  commits  the  offense  of  obstruction  of  justice  if  that  person: 

(1)  Knowingly  uses  intimidation  or  physical  force,  threatens  or  corruptly 
persuades  another  person,  or  by  threatening  letter  or  communication,  endeav- 
ors to  influence,  intimidate,  or  impede  a  juror  in  the  discharge  of  the  juror's 
official  duties; 

(2)  Knowingly  uses  intimidating  or  physical  force,  threatens  or  corruptly 
persuades  another  person,  or  by  threatening  letter  or  communication,  endeav- 
ors to  influence,  intimidate,  or  impede  a  witness  or  officer  in  any  official 
proceeding,  with  intent  to: 

(A)  Influence,  delay,  or  prevent  the  truthful  testimony  of  the  person  in 
an  official  proceeding; 

(B)  Cause  or  induce  the  person  to  withhold  truthful  testimony  or  a 
record,  document,  or  other  object  from  an  official  proceeding; 

(C)  Evade  a  legal  process  that  summons  the  person  to  appear  as  a 
witness  or  produce  a  document  in  an  official  proceeding;  or 
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(D)  Cause  or  induce  the  person  to  be  absent  from  a  legal  official 
proceeding  to  which  the  person  has  been  summoned  by  legal  process; 

(3)  Harasses  another  person  with  the  intent  to  hinder,  delay,  prevent,  or 
dissuade  the  person  from: 

(A)  Attending  or  testifying  truthfully  in  an  official  proceeding; 

(B)  Reporting  to  a  law  enforcement  officer  the  commission  of,  or  any 
information  concerning,  a  criminal  offense; 

(C)  Arresting  or  seeking  the  arrest  of  another  person  in  connection  with 
the  commission  of  a  criminal  offense;  or 

(D)  Causing  a  criminal  prosecution  or  a  parole  or  probation  revocation 
proceeding  to  be  sought  or  instituted,  or  assisting  in  a  prosecution  or  other 
official  proceeding; 

(4)  Injures  or  threatens  to  injure  any  person  or  his  or  her  property  on 
account  of  the  person  or  any  other  person  giving  to  a  criminal  investigator  in 
the  course  of  any  criminal  investigation  information  related  to  a  violation  of 
any  criminal  statute  in  effect  in  the  District  of  Columbia; 

(5)  Injures  or  threatens  to  injure  any  person  or  his  or  her  property  on 
account  of  the  person  or  any  other  person  performing  his  official  duty  as  a  juror, 
witness,  or  officer  in  any  court  in  the  District  of  Columbia;  or 

(6)  Corruptly,  or  by  threats  of  force,  any  way  obstructs  or  impedes  or 
endeavors  to  obstruct  or  impede  the  due  administration  of  justice  in  any  official 
proceeding. 

(b)  Any  person  convicted  of  obstruction  of  justice  shall  be  sentenced  to  a 
maximum  period  of  incarceration  of  not  less  than  3  years  and  not  more  than  30 
years,  or  shall  be  fined  not  more  than  $10,000,  or  both.  For  purposes  of 
imprisonment  following  revocation  of  release  authorized  by  §  24-403.01, 
obstruction  of  justice  is  a  Class  A  felony. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  502,  29  DCR  3976;  May  7,  1993,  D.C.  Law 
9-268,  §  2(c),  39  DCR  5702;  May  23,  1995,  D.C.  Law  10-256,  §  3,  42  DCR  20; 
June  8,  2001,  D.C.  Law  13-302,  §  5,  47  DCR  7249;  Dec.  10,  2009,  D.C.  Law 
18-88,  §  214(m),  56  DCR  7413.) 


Cross  references.  —  Detention  prior  to 
trial,  applicability  to  offenses  under  this  sec- 
tion, see  §  23-1322. 

Prior  Codifications.  —  1981  Ed.,  §  22-722. 

Effect  of  amendments.  —  D.C.  Law  13- 
302,  in  subsec.  (b),  in  the  first  sentence,  substi- 
tuted "30  years"  for  "life";  and  added  the  second 
sentence. 

D.C.  Law  18-88,  in  subsecs.  (a)(4),  (5),  substi- 
tuted "Injures  or  threatens  to  injure"  for  "In- 
jures". 

Emergency  legislation.  —  For  temporary 
(90-day)  amendment  of  section,  see  §  5  of  the 
Sentencing  Reform  Emergency  Amendment  Act 
of  2000  (D.C.  Act  13-410,  August  11,  2000,  47 
DCR  7271). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  5  of  the  Sentencing  Reform  Congres- 
sional Review  Emergency  Amendment  Act  of 


2001  (D.C.  Act  13-462,  November  7,  2000,  47 
DCR  9443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  5  of  Sentencing  Reform  Congressio- 
nal Review  Emergency  Amendment  Act  of  2001 
(D.C.  Act  14-2,  February  2,  2001,  48  DCR  2239). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  5  of  Sentencing  Reform  Second 
Congressional  Review  Emergency  Amendment 
Act  of  2001  (D.C.  Act  14-51,  May  2,  2001,  48 
DCR  4370). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  102(1)  of  Crime  Bill  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-129,  June 
29,  2009,  56  DCR  5495). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(m)  of  Omnibus  Public  Safety 
and  Justice  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-181,  August  6,  2009,  56  DCR 
6903). 
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For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(m)  of  Omnibus  Public  Safety 
and  Justice  Congressional  Review  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-227,  Oc- 
tober 21,  2009,  56  DCR  8668). 

Legislative  history  of  Law  4-164.  —  For 
legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22-701. 

Legislative  history  of  Law  9-268.  —  For 
legislative  history  of  D.C.  Law  9-268,  see  His- 
torical and  Statutory  Notes  following  §  22-711. 

Legislative  history  of  Law  10-256.  —  Law 
10-256,  the  "Public  Safety  and  Law  Enforce- 
ment Support  Amendment  Act  of  1994,"  was 
introduced  in  Council  and  assigned  Bill  No. 
10-628,  which  was  referred  to  the  Committee 
on  the  Judiciary.  The  Bill  was  adopted  on  first 
and  second  readings  on  November  1,  1994,  and 


December  6,  1994,  respectively.  Signed  by  the 
Mayor  on  December  28,  1994,  it  was  assigned 
Act  No.  10-375  and  transmitted  to  both  Houses 
of  Congress  for  its  review.  D.C.  Law  10-256 
become  effective  May  23,  1995. 

Legislative  history  of  Law  13-302.  —  Law 
13-302,  the  "Sentencing  Reform  Amendment 
Act  of  2000",  was  introduced  in  Council  and 
assigned  Bill  No.  13-696,  which  was  referred  to 
the  Committee  on  the  Judiciary.  The  Bill  was 
adopted  on  first  and  second  readings  on  June 
26,  2000,  and  July  11,  2000,  respectively. 
Signed  by  the  Mayor  on  August  2,  2000,  it  was 
assigned  Act  No.  13-406  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  13-302  became  effective  on  June  8,  2001. 

Legislative  history  of  Law  18-88.  —  For 
Law  18-88,  see  notes  following  §  22-404. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 

Arguments  and  conduct  of  counsel. 

Constitutional  rights. 

Double  jeopardy  and  collateral  estoppel. 

Examination  of  witnesses. 

Indictment  and  information. 

Instructions. 

Joint  or  separate  trial. 

Jurisdiction. 

Merger  of  offenses. 

Nature  and  elements  of  offenses. 

— In  general. 

— Preventing  witness  from  attending  or  testify- 
ing, nature  and  elements  of  offenses. 
Review. 

Searches  and  seizures. 
Speedy  trial. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Crime-fraud  exception  to  attorney-client 
privilege  did  not  apply  to  communications  be- 
tween murder  defendant  and  his  attorney  re- 
garding alleged  witness  tampering;  the  alleged 
tampering  occurred  before  any  communications 
between  attorney  and  defendant  about  the 
statements  procured  from  witness  through  in- 
timidation, there  was  no  suggestion  that  attor- 
ney did  anything  that  was  conducive  to  the 
fulfillment  of  the  tampering,  and  attorney  only 
undertook  to  investigate  the  bona  fides  of  wit- 
ness's statement  recanting  his  testimony 
against  defendant.  In  re  Public  Defender  Serv., 
831  A.2d  890,  2003  D.C.  App.  LEXIS  550 
(2003). 

Evidentiary  hearing  was  not  required  in 
prosecution  for  murder  and  obstruction  of  jus- 
tice to  determine  admissibility  of  statements 
made  by  witness  whose  murder  gave  rise  to 
obstruction  charge,  but  rather,  trial  court  could 


properly  consider  this  issue  by  means  of  proffer; 
government  had  to  present  same  evidence  at 
trial  to  prove  obstruction  count,  trial  court 
recognized  explicitly  that  it  would  have  to  mon- 
itor evidence  at  trial  to  ensure  that  proffer  was 
fulfilled  and  that  equation  of  admissibility  re- 
mained valid,  government's  proffer  was  exten- 
sive, and  defense  was  afforded  equally  exten- 
sive opportunity  to  rebut  proffer,  but  failed  to 
proffer  any  significant  evidence  to  counter  gov- 
ernment's factual  allegations.  Crutchfield  v. 
United  States,  779  A.2d  307,  2001  D.C.  App. 
LEXIS  182  (2001). 

In  prosecution  of  police  officer  for  assaulting 
arrestee  and  obstruction  of  justice, 
prosecutorial  motives  were  not  probative  of 
whether  evidence  sought  to  be  introduced  was 
obtained  from  legitimate  independent  source  or 
whether  officer's  compelled  immunized  testi- 
mony given  during  administrative  police  inves- 
tigation was  improperly  used  as  investigative 
lead  or  focused  investigation  on  officer;  officer's 
Fifth  Amendment  protections  did  not  depend 
upon  integrity  and  good  faith  of  prosecuting 
authorities.  D.C.  Code  1973,  §§  22-504,  22-703; 
U.S.  Const.Amend.  5.  United  States  v.  Ander- 
son, 450  A.2d  446,  1982  D.C.  App.  LEXIS  427 
(1982). 

Arguments  and  conduct  of  counsel. 

Prosecutor  misstated  law,  in  prosecution  of 
two  physicians  for  obstruction  of  justice  based 
on  their  alleged  attempts  to  prevent  patient 
from  testifying  against  one  physician  on  charge 
of  sexually  abusing  patient,  by  asserting  that  it 
did  not  matter  legally  whether  jury  believed 
sexual  abuse  occurred;  only  attempts  to  pre- 
vent truthful  testimony  were  punishable  as 
obstruction  of  justice.  Brown  v.  United  States, 
766  A.2d  530,  2001  D.C.  App.  LEXIS  31  (2001). 

Prosecutor's  comment  during  rebuttal  argu- 
ment in  obstruction  of  justice  case,  that  defen- 
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dant  had  "tum[ed]  away  smugly[,]  laughing" 
while  complaining  witness  was  testifying  was 
inappropriate;  in  effect,  prosecutor  gave  un- 
sworn testimony  regarding  defendant's  conduct 
and  demeanor,  and  prosecutor's  assertions  on 
the  subject  were  not  subject  to  cross-examina- 
tion by  the  defense.  Brown  v.  United  States, 
766  A.2d  530,  2001  D.C.  App.  LEXIS  31  (2001). 

Prosecutor's  rebuttal  argument  in  obstruc- 
tion of  justice  case,  that  defense  attorney  had 
decided  to  "trash"  and  "denigrate"  the  patient 
whom  defendant,  a  physician,  had  allegedly 
attempted  to  keep  from  testifying  against  him 
in  sexual  abuse  case,  was  improper  verbal 
assault  on  defense  attorney  for  exercising  obli- 
gation to  defend  client  and  to  explore  patient's 
credibility.  Brown  v.  United  States,  766  A. 2d 
530,  2001  D.C.  App.  LEXIS  31  (2001). 

Constitutional  rights. 

Under  Constitution's  prohibition  against  un- 
reasonable searches,  and  its  guaranties  of  due 
process  of  law  and  effective  representation  by 
counsel,  government  agent's  intrusion  upon 
conferences  between  accused  and  his  counsel 
invalidated  conviction  under  federal  "obstruc- 
tion of  justice"  statute  and  District  of  Columbia 
bribery  statute.  18  U.S.C.  §  1503;  D.C.  Code 
1951,  §  22-701.  Caldwell  v.  U.S.,  205  F.2d  879, 
1953  U.S.  App.  LEXIS  2686  (C.A.D.C.  1953). 

Police  officer's  claim  that  District  of  Colum- 
bia retaliated  against  him  for  his  First  Amend- 
ment protected  speech  was  precluded,  on 
grounds  that  officer  spoke  pursuant  to  his  offi- 
cial duties  as  he  complained  about  conduct  that 
he  was  obligated  to  report,  including  com- 
plaints of  alleged  attempts  by  District  of  Co- 
lumbia lawyers  to  influence  officer  to  give  false 
testimony,  alleged  pattern  of  retaliation  and 
harassment  from  police  department  due  to  of- 
ficer's refusal  to  participate  in  sabotage  of  an- 
other officer's  career,  and  alleged  unlawful 
search  by  police  department  on  rental  property 
that  officer  owned.  Gresham  v.  District  of  Co- 
lumbia, 639  F.Supp.2d  17,  2009  U.S.  Dist. 
LEXIS  66858  (2009),  dismissed  by  2009  U.S. 
Dist.  LEXIS  81915  (D.D.C.  Sept.  9,  2009). 

Defendants'  sentences  of  10-30  years'  impris- 
onment and  11-33  years,  respectively,  did  not 
constitute  cruel  and  unusual  punishment,  on 
conviction  for  obstructing  justice  by  attempting 
to  intimidate  a  juror;  sentences  were  within 
statutory  limits,  and  defendants'  effort  to  influ- 
ence juror  not  only  intimidated  her,  but  caused 
a  mistrial  in  the  case.  Smith  v.  United  States, 
837  A.2d  87,  2003  D.C.  App.  LEXIS  701  (2003), 
writ  of  certiorari  denied  by  541  U.S.  1081,  124 
S.  Ct.  2435,  158  L.  Ed.  2d  996,  2004  U.S.  LEXIS 
3976,  72  U.S.L.W.  3733  (2004). 

Double  jeopardy  and  collateral  estoppel. 

In  view  of  facts  that  in  prosecution  of  defen- 
dant for  three  counts  of  "threats"  and  four 


counts  of  "obstructing  justice"  instructions  in- 
dicated that  only  one  of  the  four  essential 
elements  of  an  obstruction  of  justice  charge 
involved  proof  of  "threats",  that  proof  of 
"threats"  was  not  absolutely  necessary  to  defen- 
dant's conviction  since  proof  of  force  would  also 
have  led  to  his  conviction,  and  that  defendant 
was  acquitted  of  threats  against  one  witness, 
although  the  jury  found  him  guilty  of  obstruct- 
ing justice  with  regard  to  the  same  conduct 
towards  the  same  witness,  proof  of  guilt  on  the 
obstruction  of  justice  counts  did  not  necessarily 
establish  guilt  of  the  "threats"  counts,  and 
therefore  defendant's  convictions  of  both  of- 
fenses did  not  constitute  double  jeopardy.  D.C. 
Code  §§  22-703(a),  22-2307;  U.S.  Const. 
Amend.  5.  Ball  v.  United  States,  429  A.2d  1353, 
1981  D.C.  App.  LEXIS  262  (1981). 

After  accused  was  acquitted  of  a  threat  to  do 
bodily  harm  and  bribery  and  jury  "hung"  on 
charge  of  obstruction  of  justice.  Government 
was  not  collaterally  estopped  from  retrying 
accused  on  charge  of  obstruction  of  justice  on 
theory  that  verdict  of  not  guilty  on  "threats" 
charge  determined  the  issue  with  respect  to 
identical  threats  alleged  in  obstruction  of  jus- 
tice charge.  D.C.  Code  §§  22-701,  22-703,  22- 
2307;  U.S.  Const.  Amend.  5.  United  States  v. 
Smith,  337  A.2d  499,  1975  D.C.  App.  LEXIS  375 
(1975). 

Examination  of  witnesses. 

Person  who  was  asked  by  defendant  if  she 
would  lie  and  tell  investigators  that  she  was 
with  defendant  at  crime  scene  was  a  "witness," 
within  meaning  of  witness  tampering  statute, 
notwithstanding  defendant's  argument  that  he 
did  not  know  person  would  be  called  as  witness 
to  case;  defendant's  request  vested  person  with 
status  of  one  who  may  know  or  was  supposed  to 
know,  so  as  to  require  her  testimony.  Jones  v. 
United  States,  999  A.2d  917,  2010  D.C.  App. 
LEXIS  414  (2010). 

Prior  uncharged  robberies  of  drug  dealers 
were  not  sufficiently  similar  to  instant  offenses 
to  warrant  cross-examination  of  witness  con- 
cerning such  uncharged  robberies  in  prosecu- 
tion for,  inter  alia,  murder,  obstruction  of  jus- 
tice and  burglary,  arising  from  drug-related 
triple  murder  and  subsequent  murder  of  poten- 
tial prosecution  witness;  uncharged  robberies 
occurred  more  than  three  years  before  triple 
murder,  and  beyond  fact  that  victims  were 
believed  to  be  drug  dealers,  defense  counsel 
proffered  no  similarities  between  those  earlier 
robberies  and  triple  homicide.  Crutchfield  v. 
United  States,  779  A.2d  307,  2001  D.C.  App. 
LEXIS  182  (2001). 

Indictment  and  information. 

Count  of  indictment  charging  defendants, 
who  were  police  detectives,  with  corruptly  or  by 
threats  of  force  obstructing  justice  in  connec- 
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tion  with  murder  investigation,  in  violation  of 
District  of  Columbia  (DC)  Code,  by  arguing 
that  the  assigned  Assistant  United  States  At- 
torney (AUSA)  should  have  signed  arrest  war- 
rant based  on  the  false  information  provided  by 
three  witnesses,  who  were  allegedly  coerced  by 
defendants  into  providing  false  information 
and  withholding  truthful  information,  and  pro- 
vided by  defendants  themselves,  involved  dif- 
ferent criminal  act  on  the  part  of  defendants 
than  those  acts  set  forth  in  separate  counts  of 
indictment  charging  defendants  with  obstruc- 
tion of  justice  by  the  coercion  of  the  witnesses, 
in  violation  of  separate  DC  Code  provision,  and, 
thus,  was  not  improperly  multiplicitous. 
United  States  v.  Brown,  503  F.Supp.2d  217, 
2007  U.S.  Dist.  LEXIS  59304  (2007). 

Count  of  indictment  charging  defendants, 
who  were  police  detectives,  with  corruptly  or  by 
threats  of  force  obstructing  justice  in  connec- 
tion with  murder  investigation,  in  violation  of 
District  of  Columbia  (DC)  Code,  by  failing  to 
provide  to  the  United  States  Attorney  or  to  the 
metropolitan  police  department  exculpatory  ev- 
idence that  the  defendants  were  causing  three 
witnesses  to  provide  untruthful  information 
and  withhold  truthful  information,  did  not  in- 
volve separate  or  distinct  act  on  the  part  of 
defendants  from  separate  counts  of  indictment 
charging  defendants  with  obstructing  justice  by 
knowingly  using  intimidating  or  physical  force 
or  threats  to  influence,  intimidate,  or  impede  a 
witness  or  officer  in  any  official  proceeding,  in 
violation  of  separate  DC  Code  provision,  and, 
thus,  was  improperly  multiplicitous  of  these 
separate  counts.  United  States  v.  Brown,  503 
F.Supp.2d  217,  2007  U.S.  Dist.  LEXIS  59304 
(2007). 

Count  of  indictment  charging  defendants, 
who  were  police  detectives,  with  corruptly  or  by 
threats  of  force  obstructing  justice  in  connec- 
tion with  murder  investigation,  in  violation  of 
District  of  Columbia  (DC)  Code,  based  upon 
predicate  acts  of  alleged  coercion  of  witnesses, 
was  improperly  multiplicitous  of  separate 
counts  of  indictment  charging  defendants  with 
obstructing  justice  by  knowingly  using  intimi- 
dating or  physical  force  or  threats  to  influence, 
intimidate,  or  impede  a  witness  or  officer  in  any 
official  proceeding,  in  violation  of  separate  DC 
Code  provision,  where  separate  counts  were 
based  upon  the  same  predicate  acts,  and  the 
sections  of  the  DC  Code  that  defendants  were 
charged  with  violating  required  proof  of  the 
same  facts.  United  States  v.  Brown,  503 
F.Supp.2d  217,  2007  U.S.  Dist.  LEXIS  59304 
(2007). 

Variance  between  government's  pre-trial  bill 
of  particulars  on  obstruction  of  justice  charge, 
in  which  government  stated  that  evidence  of 
obstruction  of  justice  was  contained  in  defen- 
dant's letter  to  his  girlfriend  telling  her  not  to 
testify  in  court  and  the  evidence  elicited  at  trial 


by  defense  counsel  on  cross-examination  of  wit- 
ness that  defendant  told  witness  to  lie  to  police, 
which  evidence  government  primarily  relied  on 
at  trial,  did  not  amount  to  plain  error;  defen- 
dant was  not  prejudiced  by  the  variance,  in  that 
the  obstruction  theory  ultimately  pursued  at 
trial  was  not  entirely  divergent  from  that  prof- 
fered by  government  before  trial,  and  variance 
was  the  direct  result  of  defense  counsel's  ac- 
tions. Marshall  v.  United  States,  15  A.3d  699, 
2011  D.C.  App.  LEXIS  141  (2011). 

Showing  of  substantial  probability  that  de- 
fendant committed  charged  offense  of  corruptly 
obstructing  due  administration  of  justice  in 
official  proceeding,  considered  in  conjunction 
with  nature  and  circumstances  of  charged  of- 
fense, which  related  to  defendant's  conduct  as 
juror  during  murder  trial,  did  not  provide  clear 
and  convincing  evidence  of  future  dangerous- 
ness,  as  basis  for  pretrial  detention;  substantial 
evidence  of  defendant's  obstructive  behavior  as 
juror  in  someone  else's  trial  did  not  constitute 
clear  and  convincing  evidence  that  defendant 
would  engage  in  obstructive  behavior  to  derail 
her  own  prosecution  if  she  was  released  pend- 
ing trial,  no  matter  what  restrictive  conditions 
were  placed  upon  her.  Blackson  v.  United 
States,  897  A.2d  187,  2006  D.C.  App.  LEXIS 
151  (2006). 

Phrase  "within  the  District  of  Columbia"  in 
indictment  for  obstruction  of  justice,  arising 
from  murder  in  Maryland  of  witness  to  triple 
murder  in  District  of  Columbia  that  was  under 
investigation  at  time  witness  was  murdered, 
referred  to  location  of  effect  of  that  act,  i.e.. 
District.  Crutchfield  v.  United  States,  779  A.2d 
307,  2001  D.C.  App.  LEXIS  182  (2001). 

Defendant  physicians,  who  were  indicted  for 
obstruction  of  justice  based  on  alleged  attempts 
to  prevent  patient  from  testifying  against  one  of 
them  on  charge  of  sexually  abusing  patient, 
were  not  entitled  to  dismissal  of  indictment 
based  on  grand  jury's  failure  to  find,  as  required 
under  applicable  version  of  statute,  probable 
cause  that  the  testimony  defendants  sought  to 
prevent  was  truthful;  by  also  indicting  one 
defendant  for  sexual  abuse,  grand  jury  effec- 
tively found  probable  cause  to  believe  patient's 
testimony  was  truthful.  Brown  v.  United 
States,  766  A.2d  530,  2001  D.C.  App.  LEXIS  31 
(2001). 

Murder  and  weapons  charges  against  one 
defendant  could  be  joined  with  obstruction  of 
justice  charges  against  second  defendant,  in 
multi-defendant  prosecution  arising  from  stab- 
bing death  of  victim,  where  defendants  both 
participated  in  attack  on  victim  and  second 
defendant's  attempt  to  keep  his  girlfriend  from 
talking  to  police,  which  was  basis  for  obstruc- 
tion of  justice  charges,  was  logically  related  to 
attack.  D.C.  Code  1981,  §§  22-722(a)(3),  22- 
2401,  22-3202,  22-3204(b);  Criminal  Rule  8(b). 
Sams  V.  United  States,  721  A.2d  945,  1998  D.C. 
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App.  LEXIS  229  (1998),  writ  of  certiorari  de- 
nied by  528  U.S.  1135,  120  S.  Ct.  977, 145  L.  Ed. 
2d  928,  2000  U.S.  LEXIS  832,  68  U.S.L.W.  3479 
(2000),  writ  of  certiorari  denied  by  531  U.S. 
1015,  121  S.  Ct.  575,  148  L.  Ed.  2d  492,  2000 
U.S.  LEXIS  7864,  69  U.S.L.W.  3363  (2000). 

Indictment  charging  obstruction  of  justice 
was  not  constructively  amended  at  trial,  so  as 
to  deprive  defendant  of  constitutional  right  to 
be  indicted  by  grand  jury,  even  though  indict- 
ment, charging  use  of  threats  and  physical 
force  to  prevent  murder  witness  from  commu- 
nicating with  police,  tracked  language  of  for- 
mer version  of  statute,  while  jury  instructions 
were  based  on  current  version  and  permitted 
conviction  if  defendant  harassed  witness;  like 
current  statute,  jury  instruction  encompassed 
conduct  prohibited  under  prior  statute,  defen- 
dant had  notice  of  statute  under  which  he  was 
charged  and  specific  conduct  underlying 
charge,  and  was  tried  and  convicted  of  same 
charge.  U.S.  Const.Amend.  5;  D.C.  Code  1981, 
§  22-722(a)(3).  Woodall  v.  United  States,  684 
A.2d  1258,  1996  D.C.  App.  LEXIS  223  (1996), 
writ  of  certiorari  denied  by  520  U.S.  1130,  117 
S.  Ct.  1278,  137  L.  Ed.  2d  354,  1997  U.S.  LEXIS 
1864,  65  U.S.L.W.  3631  (1997). 

Amendment  of  obstruction  of  justice  count  in 
indictment  to  charge  of  willfully  endeavoring  to 
object,  delay,  or  prevent  communication  to  in- 
vestigator relating  to  crime,  from  prior  charge 
of  corruptly  attempting  to  influence  or  intimi- 
date witness,  resulted  in  defendant  being  con- 
victed of  offense  different  from  that  charged  in 
indictment,  thus  requiring  reversal  of  convic- 
tion. D.C.  Code  1981,  §  22-722(a)(l,  3).  Hay- 
ward  V.  United  States,  612  A.2d  224,  1992  D.C. 
App.  LEXIS  221  (1992). 

In  view  of  facts  that  the  offenses  of  "threats" 
and  "obstructing  justice"  include  provisions  not 
included  in  the  other,  so  that  conduct  prohib- 
ited by  the  threat  statute  would  not  necessarily 
be  prohibited  under  the  obstruction  of  justice 
statute,  that  the  "threats"  sentence  carries  a 
much  more  severe  penalty  than  the  "obstruct- 
ing justice"  offense,  and  that  the  two  offenses 
lack  a  similar  purpose  and  the  "inherent  rela- 
tionship" required  to  apply  the  doctrines  of 
merger  and  lesser  included  offenses,  the  offense 
of  "threats"  is  not  a  lesser  included  offense  of 
"obstructing  justice."  D.C.  Code  §§  22-703(a), 
22-2307.  Ball  v.  United  States,  429  A.2d  1353, 
1981  D.C.  App.  LEXIS  262  (1981). 

Instructions. 

Jury  instructions  in  prosecution  for  obstruc- 
tion of  justice  arising  from  murder  of  witness  to 
triple  murder  did  not  diminish  government's 
burden  of  proof  below  "beyond  a  reasonable 
doubt"  standard  by  stating  that  defendant  must 
have  had  "reasonable  expectation"  that  witness 
would  testify,  as  jury  was  still  required  to  find 
beyond  reasonable  doubt  that  defendant  had 


such  expectation.  Crutchfield  v.  United  States, 
779  A.2d  307,  2001  D.C.  App.  LEXIS  182 
(2001). 

Mistrial  was  not  warranted  by  admission  of 
other  acts  of  witness  intimidation  against  mur- 
der witness  who  defendant,  charged  with  ob- 
struction of  justice,  attempted  to  keep  from 
communicating  with  police  at  crime  scene;  evi- 
dence had  some  relevance  once  defendant  ques- 
tioned witness'  motives  for  entering  witness 
protection  program,  and  any  harm  caused  by 
admission  was  ameliorated  by  limiting  instruc- 
tion given  by  trial  court,  which  emphasized 
that  evidence  was  not  linked  to  defendant  and 
not  to  be  considered  against  defendant.  D.C. 
Code  1981,  §  22-722(a)(3).  Woodall  v.  United 
States,  684  A.2d  1258,  1996  D.C.  App.  LEXIS 
223  (1996),  writ  of  certiorari  denied  by  520  U.S. 
1130,  117  S.  Ct.  1278,  137  L.  Ed.  2d  354,  1997 
U.S.  LEXIS  1864,  65  U.S.L.W.  3631  (1997). 

Jury  instruction  given  by  trial  court  which 
focused  on  particular  means  by  which  govern- 
ment alleged  defendant  had  obstructed  justice, 
that  defendant  knowingly  and  by  threatening 
letter  or  communication  endeavored  to  influ- 
ence or  intimidate  or  impede  witness,  com- 
ported with  statutory  definition  of  offense.  D.C. 
Code  1981,  §  22-722(a)(2).  Scott  v.  United 
States,  672  A.2d  579,  1996  D.C.  App.  LEXIS  35 
(1996). 

Joint  or  separate  triaL 

Obstruction  of  justice  charge  arising  from 
murder  of  witness  to  triple  murder  was  prop- 
erly joined  with  charges  stemming  from  triple 
murder,  based  on  substantial  connections  be- 
tween them;  it  could  fairly  be  inferred  that 
witness  was  murdered  because  of  her  knowl- 
edge about  triple  murder,  weapons  from  those 
two  separate  murders  were  found  together 
among  defendant's  belongings,  and  even 
though  obstruction  took  place  in  different  loca- 
tion, location  where  witness's  body  was  discov- 
ered was  very  close  to  home  of  defendant's 
mother  Crutchfield  v.  United  States,  779  A.2d 
307,  2001  D.C.  App.  LEXIS  182  (2001). 

Evidence  of  obstruction  of  justice  charge  aris- 
ing from  murder  of  witness  to  triple  murder 
would  be  admissible  in  separate  trial  for  triple 
murder,  and  thus,  defendant  was  not  entitled  to 
severance  of  obstruction  charge;  evidence  of 
obstruction  would  be  admissible  as  evidence  of 
defendant's  consciousness  of  guilt  and  as  direct 
evidence  of  triple  homicide,  and  probative  value 
of  evidence  of  witness's  murder  was  not  sub- 
stantially outweighed  by  danger  of  impermissi- 
ble prejudice  because  it  was  unlikely  that  jury 
regarded  facts  of  witness's  murder  as  evidence 
of  general  proclivity  of  defendant  to  behave 
violently,  and  because  of  unique  relationship 
between  that  evidence  and  lone  contested  issue, 
i.e.,  identity.  Crutchfield  v.  United  States,  779 
A.2d  307,  2001  D.C.  App.  LEXIS  182  (2001). 
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No  conflict  existed  between  defenses  pre- 
sented by  defendant  and  codefendant  which 
would  warrant  severance  of  charges,  in  multi- 
defendant  prosecution  arising  from  stabbing 
death  of  victim;  codefendant's  theory  was  one  of 
self-defense,  defendant  maintained  that  defen- 
dant was  acting  in  defense  of  codefendant,  and 
there  was  testimony  from  several  government 
witnesses  as  to  activities  of  both  defendants  so 
that  jury  could  not  have  been  confused  or 
misled  simply  by  their  joinder  in  single  indict- 
ment. D.C.  Code  1981,  §§  22-722(a)(3),  22- 
2401,  22-3202,  22-3204(b).  Sams  v.  United 
States,  721  A.2d  945,  1998  D.C.  App.  LEXIS 
229  (1998),  writ  of  certiorari  denied  by  528  U.S. 
1135,  120  S.  Ct.  977,  145  L.  Ed.  2d  928,  2000 
U.S.  LEXIS  832,  68  U.S.L.W.  3479  (2000),  writ 
of  certiorari  denied  by  531  U.S.  1015,  121  S.  Ct. 
575,  148  L.  Ed.  2d  492,  2000  U.S.  LEXIS  7864, 
69  U.S.L.W.  3363  (2000). 

Trial  court's  failure  to  sever  charges  in  multi- 
defendant  prosecution  arising  from  stabbing 
death  of  victim  did  not  create  "spillover"  preju- 
dice against  defendant  by  making  trial  so  com- 
plex that  jury  was  unable  to  decide  guilt  or 
innocence  of  each  defendant  separately  from 
others,  where  one  codefendant  was  acquitted  of 
all  charges,  and  thus,  no  basis  existed  for 
concluding  that  jury  was  confused  or  frustrated 
by  complexity  of  evidence,  or  that  jury  could  not 
fairly  decide  guilt  or  innocence  of  one  defendant 
separately  from  others.  D.C.  Code  1981,  §§  22- 
722(a)(3),  22-2401,  22-3202,  22-3204(b).  Sams 
V.  United  States,  721  A.2d  945,  1998  D.C.  App. 
LEXIS  229  (1998),  writ  of  certiorari  denied  by 
528  U.S.  1135, 120  S.  Ct.  977, 145  L.  Ed.  2d  928, 
2000  U.S.  LEXIS  832,  68  U.S.L.W.  3479  (2000), 
writ  of  certiorari  denied  by  531  U.S.  1015,  121 
S.  Ct.  575,  148  L.  Ed.  2d  492,  2000  U.S.  LEXIS 
7864,  69  U.S.L.W.  3363  (2000). 

Reversal  was  required  due  to  misjoinder  of 
charges  connected  with  armed  robbery  of  two 
vending  trucks  and  misjoinder  of  those  charges 
with  charge  against  defendant's  brother  for 
being  accessory  after  fact,  receiving  stolen 
property,  and  obstructing  justice;  trial  was  es- 
sentially swearing  contest  in  which  identifica- 
tions by  government  witnesses  were  met  by 
contradictory  testimony  from  alibi  witnesses; 
no  physical  evidence  linked  defendants  to  ei- 
ther robbery;  identifications  were  impeached  by 
discrepancies  and  inconsistencies  in  descrip- 
tion of  defendants;  statements  of  defendant's 
brother  implicating  one  defendant  in  second 
robbery  were  admitted;  and  prosecutor's  clos- 
ing argument  tried  to  link  offenses  together. 
D.C.  Code  1981,  §§  22-106,  22-722(a)(3),  22- 
2101,  22-2901,  22-3202;  Criminal  Rules  8(b), 
14.  Morris  v.  United  States,  548  A.2d  1383, 
1988  D.C.  App.  LEXIS  189  (1988). 

Defendant's  conversation  with  witness  to 
robbery,  in  which  defendant  admitted  having 
robbed  store  and  threatened  witness  in  order  to 


prevent  witness  from  testifying  would  be  ad- 
missible in  separate  trial  on  armed  robbery 
count,  as  well  as  in  trial  for  obstruction  of 
justice  count,  in  that  it  was  probative  of  defen- 
dant's consciousness  of  guilt,  and  was  thus 
admission  against  interest,  and  it  was  directly 
probative  of  defendant's  identity  as  one  of  rob- 
bers, and  thus  admissible  under  recognized 
exception  to  prohibition  against  evidence  of 
other  crimes,  and  therefore  counts  did  not  have 
to  be  severed.  D.C.  Code  1981,  §§  22-722(a)(3), 
22-3202.  Byrd  v.  United  States,  502  A.2d  451, 
1985  D.C.  App.  LEXIS  536  (1985). 

Jurisdiction. 

Prosecution  for  obstruction  of  justice,  arising 
from  murder  in  Maryland  of  witness  to  triple 
murder  in  District  of  Columbia  that  was  under 
investigation  at  time  witness  was  murdered, 
did  not  violate  rule  of  vicinage  or  jurisdictional 
statute,  as  proceeding  that  defendant  sought  to 
obstruct,  i.e.,  investigation  of  triple  murder, 
was  pending  in  District  of  Columbia. 
Crutchfield  v.  United  States,  779  A.2d  307, 
2001  D.C.  App.  LEXIS  182  (2001). 

A  prosecution  for  obstruction  of  justice  may 
be  brought  in  the  district  where  the  judicial 
proceeding  that  the  accused  sought  to  obstruct 
is  pending,  even  if  the  obstructing  acts  took 
place  in  a  different  district.  Crutchfield  v. 
United  States,  779  A.2d  307,  2001  D.C.  App. 
LEXIS  182  (2001). 

Superior  court  has  jurisdiction  over  prosecu- 
tions for  conduct  in  Maryland  which  is  designed 
to  bribe  witnesses  in  District  of  Columbia  pro- 
ceedings and  thus  to  obstruct  administration  of 
justice  in  courts  of  District  of  Columbia.  D.C. 
Code  1981,  §§  ll-923(b),  22-722(a);  Md.Code 
1975,  Art.  27,  §  27.  Ford  v.  United  States,  616 
A.2d  1245,  1992  D.C.  App.  LEXIS  297  (1992). 

Merger  of  offenses. 

Defendant's  conviction  for  conspiracy  to  mur- 
der and  obstruction  of  justice  did  not  merge 
with  his  convictions  for  substantive  offenses  of 
murder  and  obstruction  of  justice,  for  purposes 
of  determining  whether  there  are  two  offenses 
or  only  one,  thus  requiring  merger  of  the  sen- 
tences, since  conspiracy  count  did  not  merge 
with  any  underlying  offense.  McCullough  v. 
United  States,  827  A.2d  48,  2003  D.C.  App. 
LEXIS  425  (2003). 

Defendant's  convictions  under  separate  pro- 
visions of  obstruction  of  justice  statute  did  not 
merge,  for  purposes  of  determining  whether 
there  are  two  offenses  or  only  one,  thus  requir- 
ing merger  of  the  sentences;  one  provision  re- 
quired proof  of  actual  injury  to  another  person 
based  on  person's  giving  information  to  crimi- 
nal investigator,  whereas  other  provision  re- 
quired proof  of  intimidation  or  force  intended  to 
influence  witness  or  officer  in  any  official  pro- 
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ceeding.  McCullough  v.  United  States,  827  A.2d 
48,  2003  D.C.  App.  LEXIS  425  (2003). 

Offenses  of  subornation  of  perjury  and  ob- 
struction of  justice  each  required  proof  of  an 
element  the  other  did  not,  and  thus  the  offenses 
did  not  merge;  subornation  of  perjury  dealt 
with  wide  variety  of  statements  under  oath, 
covered  multitude  of  instances  which  would  not 
be  reached  by  obstruction  of  justice  statute,  and 
obstruction  of  justice  covered  far  more  than 
attempts  to  seek  false  testimony.  D.C.  Code 
1981,  §§  22-722,  22-2512.  Riley  v.  United 
States,  647  A.2d  1165,  1994  D.C.  App.  LEXIS 
169  (1994). 

Nature  and  elements  of  offenses. 

—  In  generaL 

Evidence  that  the  accused  sought  to  impede  a 
witness  from  testif3dng  is  circumstantial  evi- 
dence of  consciousness  of  guilt.  Smith  v.  United 
States,  837  A.2d  87,  2003  D.C.  App.  LEXIS  701 
(2003),  writ  of  certiorari  denied  by  541  U.S. 
1081,  124  S.  Ct.  2435,  158  L.  Ed.  2d  996,  2004 
U.S.  LEXIS  3976,  72  U.S.L.W.  3733  (2004). 

Ordinarily,  the  intent  to  intimidate  or  influ- 
ence a  juror  must  be  inferred  from  the  context 
and  nature  of  the  alleged  criminal  conduct. 
Smith  v.  United  States,  837  A.2d  87,  2003  D.C. 
App.  LEXIS  701  (2003),  writ  of  certiorari  de- 
nied by  541  U.S.  1081,  124  S.  Ct.  2435,  158  L. 
Ed.  2d  996,  2004  U.S.  LEXIS  3976,  72  U.S.L.W. 
3733  (2004). 

Gist  of  crime  of  obstruction  of  justice  is  en- 
deavor to  interfere  with  administration  of  jus- 
tice. D.C.  Code  1981,  §  22-722.  Irving  v.  United 
States,  673  A.2d  1284,  1996  D.C.  App.  LEXIS 
53  (1996). 

Use  of  term  "endeavor"  in  obstruction  of 
justice  statute  does  not  require  success  or  even 
overt  attempt;  it  merely  requires  that  defen- 
dant have  made  any  effort  or  essay  to  accom- 
plish evil  purpose  that  statute  was  enacted  to 
prevent.  D.C.  Code  1981,  §  22-722.  Irving  v. 
United  States,  673  A.2d  1284,  1996  D.C.  App. 
LEXIS  53  (1996). 

If  threatening  communication  is  part  of  effort 
to  impede  administration  of  justice,  as  long  as 
requisite  knowledge  and  mens  rea  is  otherwise 
established,  conduct  is  properly  proscribed  by 
obstruction  of  justice  statute.  D.C.  Code  1981, 
§  22-722.  Irving  v.  United  States,  673  A.2d 
1284,  1996  D.C.  App.  LEXIS  53  (1996). 

Threatening  communication  need  not  be 
heard  by  target  at  whom  it  was  directed  in 
order  to  constitute  obstruction  of  justice,  but 
need  only  be  part  of  "endeavor"  defendant  has 
undertaken  to  obstruct  justice.  D.C.  Code  1981, 
§  22-722.  Irving  v.  United  States,  673  A.2d 
1284,  1996  D.C.  App.  LEXIS  53  (1996). 

Crime  of  threatening  to  injure  was  complete 
as  soon  as  threat  was  communicated  to  third 
party,  regardless  of  whether  intended  victim 


ever  knew  of  plot  to  injure  him.  D.C.  Code  1981, 
§  22-2307.  Beard  v.  United  States,  535  A.2d 
1373,  1988  D.C.  App.  LEXIS  1  (1988). 

—  Preventing  witness  from  attending  or 
testifying,  nature  and  elements  of  of- 
fenses. 

Evidence  that  the  accused  sought  to  impede  a 
witness  from  testifying  is  circumstantial  evi- 
dence of  consciousness  of  guilt.  Smith  v.  United 
States,  837  A.2d  87,  2003  D.C.  App.  LEXIS  701 
(2003),  writ  of  certiorari  denied  by  541  U.S. 
1081,  124  S.  Ct.  2435,  158  L.  Ed.  2d  996,  2004 
U.S.  LEXIS  3976,  72  U.S.L.W.  3733  (2004). 

Witness  to  prior  triple  murder  qualified  as 
"witness"  for  purposes  of  obstruction  of  justice 
charge  arising  from  witness's  murder;  evidence 
showed  that  witness  had  knowledge  of  relevant 
facts  immediately  surrounding  triple  murder, 
because  she  had  accompanied  defendant  to 
crime  scene,  heard  him  say  that  he  planned  to 
collect  on  debt,  and  thereafter  heard  his  admis- 
sion about  triple  murder,  and  it  was  largely 
irrelevant  that  witness  had  not  cooperated  with 
authorities  investigating  murder  and  that  she 
had  made  statements  to  friends  denying  any 
knowledge,  as  defendant  had  reasonable  expec- 
tation that  witness  might  be  called  to  testify, 
given  defendant's  awareness  of  witness's 
knowledge  of  relevant  facts,  and  his  continued 
contact  with  her.  Crutchfield  v.  United  States, 
779  A.2d  307,  2001  D.C.  App.  LEXIS  182 
(2001). 

"Witness,"  as  used  in  obstruction  of  justice 
statute,  is  not  limited  to  person  whom  defen- 
dant knows  to  have  already  assented  to  testify 
or  otherwise  cooperate  in  ongoing  official  pro- 
ceeding. Crutchfield  v.  United  States,  779  A.2d 
307,  2001  D.C.  App.  LEXIS  182  (2001). 

Obstruction  of  justice  is  a  specific  intent 
crime,  and  the  pertinent  inquiry  is  whether  the 
defendant  was  aware  that  the  victim  knew 
material  facts  about  a  crime  to  which  she  might 
later  testify.  Crutchfield  v.  United  States,  779 
A.2d  307,  2001  D.C.  App.  LEXIS  182  (2001). 

Defendant  could  be  convicted  of  obstructing 
official  proceeding,  i.e.,  criminal  investigation, 
even  though  neither  he  nor  witness  whose 
murder  gave  rise  to  obstruction  charge  was 
target  of  that  investigation.  Crutchfield  v. 
United  States,  779  A.2d  307,  2001  D.C.  App. 
LEXIS  182  (2001). 

Endeavor  to  impede  witness,  so  as  to  commit 
obstruction  of  justice,  is  established  where 
threats  are  directly  communicated  to  person 
whose  testimony  defendant  seeks  to  deter.  D.C. 
Code  1981,  §  22-722.  Irving  v.  United  States, 
673  A.2d  1284,  1996  D.C.  App.  LEXIS  53 
(1996). 

Obstruction  of  justice  statute  may  reach 
threats  communicated  to  third  parties,  rather 
than  to  person  whose  testimony  defendant 
seeks  to  deter,  when  it  is  clear  from  other 
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evidence  presented,  and  from  actions  of  defen- 
dant, that  defendant  actually  sought  to  imple- 
ment those  threats.  D.C.  Code  1981,  §  22-722. 
Irving  V  United  States,  673  A.2d  1284,  1996 
D.C.  App.  LEXIS  53  (1996). 

Idle  talk  without  additional  evidence  of  ac- 
tive intent  to  deter  testimony  is  beyond  pur- 
view of  obstruction  of  justice  statute.  D.C.  Code 
1981,  §  22-722.  Irving  v  United  States,  673 
A.2d  1284,  1996  D.C.  App.  LEXIS  53  (1996). 

Proof  that  person  allegedly  contacted  by  de- 
fendant was  witness  or  potential  witness  in 
case  pending  in  superior  court  was  required  to 
support  conviction  for  witness  tampering.  D.C. 
Code  1981,  §  22-722.  Smith  v  United  States, 
591A.2d  229, 1991  D.C.  App.  LEXIS  118(1991). 

Person  who  had  no  knowledge  of  murder 
charges  against  defendant  but  who  was  ap- 
proached by  defendant  in  attempt  to  get  that 
person  to  testify  favorably  to  defendant  at  mur- 
der trial  could  be  considered  a  "witness"  for 
purposes  of  witness  tampering  charges.  D.C. 
Code  1981,  §  22-722.  Smith  v  United  States, 
591  A.2d  229, 1991  D.C.  App.  LEXIS  118  ( 1991). 

Statute  prohibiting  subornation  of  perjury, 
dealing  with  wide  variety  of  statements  under 
oath,  covers  instances  which  would  not  be 
reached  by  witness  tampering  statute,  and  wit- 
ness tampering  statute  covers  more  than  at- 
tempts to  seek  false  testimony.  18  U.S.C. 
§  1503;  D.C.  Code  1981,  §  22-722;  §  22-703 
(repealed).  Smith  v  United  States,  591  A.2d 
229,  1991  D.C.  App.  LEXIS  118  (1991). 

Person  who  was  approached  by  defendant  in 
attempt  by  defendant  to  get  him  to  testify 
favorably  in  pending  murder  prosecution  be- 
came knowledgeable  of  facts  material  to  pend- 
ing litigation,  and  was  a  "witness"  for  purposes 
of  witness  tampering  statute  when  defendant 
contacted  him  for  a  second  and  third  time,  by 
becoming  aware  of  defendant's  consciousness  of 
guilt  in  seeking  fabricated  testimony.  D.C.  Code 
1981,  §  22-722.  Smith  v  United  States,  591 
A.2d  229,  1991  D.C.  App.  LEXIS  118  (1991). 

Conviction  of  defendants  for  obstruction  of 
justice  was  not  reversed  under  theory  that 
element  of  crime  was  not  proven,  where  threats 
made  by  defendants  to  witness  occurred  shortly 
after  crime  was  committed  and  during  time 
witness  was  assisting  in  investigation  rather 
than  at  time  of  trial;  therefore,  defendants 
attempted  to  impede  investigation  rather  than 
to  keep  witness  from  testifying  at  grand  jury. 
D.C.  Code  1981,  §§  22-721,  22-722;  §  22-703 
(repealed).  Payne  v.  United  States,  516  A.2d 
484,  1986  D.C.  App.  LEXIS  455  (1986). 

Review. 

Even  if  holding  jury  trial  on  charges  of  ob- 
structing justice  by  attempting  to  intimidate 
juror  was  erroneous,  defendants  invited  error, 
where  they  participated  in  jury  selection  pro- 
cess, evincing  their  continued  desire  to  have 


jury  trial,  as  they  demanded.  Smith  v.  United 
States,  837  A.2d  87,  2003  D.C.  App.  LEXIS  701 
(2003),  writ  of  certiorari  denied  by  541  U.S. 
1081,  124  S.  Ct.  2435,  158  L.  Ed.  2d  996,  2004 
U.S.  LEXIS  3976,  72  U.S.L.W.  3733  (2004). 

There  was  no  error  in  holding  jury  trial  on 
charges  of  obstruction  of  justice  by  attempting 
to  intimidate  a  juror;  defendants  demanded  a 
jury  trial,  and  steps  were  taken  to  assure  that 
jurors  would  not  be  affected  by  the  nature  of  the 
case.  Smith  v  United  States,  837  A.2d  87,  2003 
D.C.  App.  LEXIS  701  (2003),  writ  of  certiorari 
denied  by  541  U.S.  1081,  124  S.  Ct.  2435,  158  L. 
Ed.  2d  996,  2004  U.S.  LEXIS  3976,  72  U.S.L.W. 
3733  (2004). 

Prosecutor's  unobjected-to  statements  in 
closing  argument  appealing  to  jurors'  sense  of 
civic  duty  to  send  message  that  defendant's 
alleged  attempt  to  avoid  justice  would  not 
stand,  and  that  his  alleged  effort  to  obstruct 
justice  would  not  go  unchallenged,  did  not  re- 
quire trial  court  to  intervene  in  order  to  avoid 
plain  error.  Crutchfield  v.  United  States,  779 
A.2d  307,  2001  D.C.  App.  LEXIS  182  (2001). 

Prosecutor's  rhetorical  question  to  jury,  "But 
do  you  know  whether  or  not  he's  sick,  very 
sick?,"  as  offered  in  obstruction  to  justice  case 
in  response  to  defense  counsel's  assertion  that 
complaining  witness'  account  of  charged  inci- 
dent was  uncorroborated  even  though  her  hus- 
band had  been  present,  was  not  reversible 
error,  where  judge  told  jurors  at  beginning  of 
instructions  that  there  was  no  evidence  before 
them  as  to  why  husband  did  not  appear  as  a 
witness  and  that  jury  should  not  speculate  as  to 
why  he  did  not  appear.  Brown  v.  United  States, 
766  A.2d  530,  2001  D.C.  App.  LEXIS  31  (2001). 

Cumulative  impact,  in  obstruction  of  justice 
case  against  two  physicians  arising  from  al- 
leged attempts  to  prevent  patient  from  testify- 
ing against  one  of  them  on  sexual  abuse  charge, 
of  improperly  excluding  expert  opinion  from 
patient's  psychiatrist  concerning  patient's  di- 
agnosis, of  prosecutor's  misstatement  that  it 
did  not  matter  legally  whether  sexual  abuse 
occurred,  and  of  prosecutor's  assaults  on  oppos- 
ing counsel  and  improper  appeals  to  sympathy, 
including  unsupported  assertion  that  patient 
was  "going  blind,"  was  sufficiently  prejudicial  to 
warrant  reversal.  Brown  v.  United  States,  766 
A.2d  530,  2001  D.C.  App.  LEXIS  31  (2001). 

Refusal  to  strike  police  officer's  testimony  as 
sanction  for  loss  of  officer's  contact  card  regard- 
ing obstruction  of  justice  defendant,  which  was 
Jencks  material,  did  not  warrant  reversal, 
when  defendant's  identification  was  not  issue 
at  trial,  defendant  was  not  prejudiced  by  lost 
card  in  that  three  other  witnesses,  including 
another  officer,  also  testified  about  incident, 
and  trial  court  determined  that  loss  resulted 
from  negligence  but  not  gross  negligence.  18 
U.S.C.  §  3500;  D.C.  Code  1981,  §  22-722(a)(3). 
Woodall  V  United  States,  684  A.2d  1258,  1996 
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D.C.  App.  LEXIS  223  (1996),  writ  of  certiorari 
denied  by  520  U.S.  1130,  117  S.  Ct.  1278,  137  L. 
Ed.  2d  354,  1997  U.S.  LEXIS  1864,  65  U.S.L.W. 
3631  (1997). 

Defendant's  guilty  plea  to  obstruction  of  jus- 
tice rendered  moot  his  prior  notice  of  appeal 
from  pretrial  order  detaining  defendant  with- 
out bail,  and  thus.  Court  of  Appeals  would  not 
consider  that  issue;  issue  involved  narrow  class 
of  potential  detainees,  namely,  those  who  at- 
tempt to  obstruct  justice  in  pending  criminal 
case  not  of  themselves  but  of  another  and  whom 
Government  seeks  to  detain  solely  under  pro- 
vision for  obstructing  justice.  D.C.  Code  1981, 
§§  22-722(a)(l),  23-1322.  McClain  v.  United 
States,  601  A.2d  80,  1992  D.C.  App.  LEXIS  6 
(1992). 

Defendant  was  not  prejudiced  by  indict- 
ment's incorrect  citation  of  statute  repealed 
three  weeks  prior  to  alleged  commission  of 
defendant's  act,  where  the  statute  was  replaced 
with  another  statute  proscribing  not  only  the 
same,  but  a  broader  range  of  conduct.  D.C. 
Code  1981,  §  22-722.  Scutchings  v.  United 
States,  509  A.2d  634,  1986  D.C.  App.  LEXIS 
342  (1986). 

Searches  and  seizures. 

Government  had  met  its  burden  at  suppres- 
sion hearing  of  establishing  that  arrestee's  sec- 
ond statement  and  all  subsequently  obtained 
evidence,  upon  which  Government  proposed  to 
prosecute  police  officer  for  assaulting  arrestee 
and  obstruction  of  justice,  were  derived  from 
Government's  independent  knowledge  of 
arrestee's  identity  and  not  from  officer's  com- 
pelled immunized  testimony  given  during  ad- 
ministrative police  investigation,  and  thus  er- 
ror occurred  in  suppressing  such  evidence.  D.C. 
Code  1973,  §§  22-504,  22-703;  U.S. 
Const.Amend.  5.  United  States  v.  Anderson, 
450  A.2d  446,  1982  D.C.  App.  LEXIS  427 
(1982). 

Trial  court  was  plainly  wrong  in  finding  that 
Government  had  not  carried  its  burden  to  affir- 
matively prove  that  arrestee's  second  state- 
ment and  all  subsequently  obtained  evidence, 
upon  which  Government  proposed  to  prosecute 
police  officer  for  assaulting  arrestee  and  ob- 
struction of  justice,  were  derived  from  legiti- 
mate source  wholly  independent  of  officer's 
compelled  immunized  testimony  given  during 
administrative  police  investigation,  and  thus 
error  occurred  in  suppressing  such  evidence. 
D.C.  Code  1973,  §§  17-305(a),  22-504,  22-703; 
U.S.  Const.Amend.  5.  United  States  v.  Ander- 
son, 450  A.2d  446,  1982  D.C.  App.  LEXIS  427 
(1982). 

Speedy  triaL 

Where  defendant  failed  to  assert  his  speedy 
trial  right  until  three  days  before  trial,  never 
requested  an  expedited  resolution  of  his  trial  or 


appeal,  never  objected  to  the  trial  court's  grant- 
ing continuances  during  the  pendency  of  the 
government's  appeal  of  the  pretrial  dismissal  of 
several  "threats"  counts,  and  failed  to  point  to 
any  specific  examples  of  prejudice  attributable 
to  the  pretrial  delay,  eight  and  one-half-month 
delay  in  deciding  the  government's  interlocu- 
tory appeal  did  not  entitle  defendant  to  rever- 
sal on  speedy  trial  grounds.  U.S.  Const.  Amend. 
6;  D.C.  Code  §  22-2307.  Ball  v  United  States, 
429  A.2d  1353,  1981  D.C.  App.  LEXIS  262 
(1981). 

Weight  and  sufficiency  of  evidence. 

Evidence  was  sufficient  to  show  that  codefen- 
dant  intended  to  prevent  victim  from  giving 
truthful  testimony  regarding  gang-related 
shooting,  as  required  to  support  convictions  for 
obstruction  of  justice  and  related  conspiracy; 
defendant  formulated  plan  to  bribe  victim  to 
not  identify  him  at  trial  as  one  of  assailants,  he 
first  asked  former  girlfriend  to  contact  victim 
with  offer  to  pay  victim  money  to  not  appear, 
codefendant  joined  with  her  brother  in  urging 
girlfriend  to  contact  victim  to  bribe  him  "so  he 
won't  come  to  court,"  and  codefendant  also 
approached  another  person  for  help  in  locating 
victim  so  that  she  could  offer  bribe  herself. 
Campos-Alvarez  v.  United  States,  16  A.3d  954, 
2011  D.C.  App.  LEXIS  153  (2011). 

Evidence  was  sufficient  to  support  conviction 
for  obstruction  of  justice;  a  witness  testified 
that,  while  in  a  courthouse  holding  cell  on  one 
of  defendant's  scheduled  court  dates,  defendant 
was  told  of  an  expected  government  witness 
who  was  planning  to  cooperate  with  the  govern- 
ment, and  defendant  responded  that  he  "was 
not  going  to  let"  the  expected  witness  "do  that," 
and  that  he  would  put  a  bullet  in  expected 
witness's  head,  or  the  head  of  anyone  who 
"snitched."  Castillo-Campos  v.  United  States, 
987  A.2d  476,  2010  D.C.  App.  LEXIS  10  (2010), 
writ  of  certiorari  denied  by  131  S.  Ct.  1514,  179 
L.  Ed.  2d  336,  2011  U.S.  LEXIS  1556,  79 
U.S.L.W.  3477  (U.S.  2011). 

Evidence  was  insufficient  to  support  convic- 
tion for  obstruction  of  justice  based  on  defen- 
dant's hindering  or  delaying  person  from  re- 
porting a  criminal  offense;  defendant's  act  of 
assaulting  victim  in  a  police  conference  room 
and  ripping  off  her  clothing  in  an  attempt  to 
find  used  condom,  which  would  support  victim's 
claim  that  defendant,  a  police  officer,  had  en- 
gaged in  inappropriate  sexual  contact  with  vic- 
tim, did  not  hinder  or  delay  the  victim's  report, 
especially  since  a  police  sergeant  had  already 
been  called  to  speak  with  victim,  at  the  victim's 
request.  Andrews  v.  United  States,  981  A.2d 
571,  2009  D.C.  App.  LEXIS  376  (2009). 

Evidence  was  sufficient  to  support  co-defen- 
dant's conviction  for  obstruction  of  justice;  the 
timing  of  correction  officer's  murder,  which  co- 
defendant  admitted  committing,  along  with 
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other  evidence,  indicated  that  co-defendant 
specifically  intended  to  prevent  the  officer  from 
testifying  at  a  trial.  Hammond  v.  United  States, 
880  A.2d  1066,  2005  D.C.  App.  LEXIS  414 
(2005),  writ  of  certiorari  denied  by  547  U.S. 
1184,  126  S.  Ct.  2373,  165  L.  Ed.  2d  287,  2006 
U.S.  LEXIS  4430,  74  U.S.L.W.  3677  (2006),  writ 
of  certiorari  denied  by  549  U.S.  931,  127  S.  Ct. 
374,  166  L.  Ed.  2d  231,  2006  U.S.  LEXIS  6404, 
75  U.S.L.W.  3174  (2006). 

Evidence  was  insufficient  to  support  finding 
that  defendant's  specific  intent,  in  instructing 
that  something  "life-threatening"  would  hap- 
pen to  eyewitness  if  she  did  not  come  to  prelim- 
inary hearing  and  tell  defendant's  lawyer  what 
she  told  police,  was  to  influence  or  prevent 
witness's  truthful  testimony  as  required  to  sup- 
port conviction  for  obstruction  of  justice,  even 
though  witness  had  made  prior  false  state- 
ments to  police;  defendant  did  not  instruct 
witness  to  testify  or  lie  on  his  behalf,  and 
evidence  did  not  indicate  what  defendant  knew 
about  witness's  statements  to  police.  Griffin  v. 
United  States,  861  A.2d  610,  2004  D.C.  App. 
LEXIS  617  (2004). 

Evidence  did  not  support  conviction  of  ob- 
structing justice  by  attempting  to  intimidate  a 
juror,  on  theory  of  aiding  and  abetting;  evidence 
showed  that  defendant  was  present  with  other 
persons  during  encounter  with  juror  at  hot  dog 
stand  during  which  the  other  persons  intimi- 
dated witness,  but  that  defendant  urged  the 
others  not  to  say  anything  to  juror.  Smith  v. 
United  States,  837  A.2d  87,  2003  D.C.  App. 
LEXIS  701  (2003),  writ  of  certiorari  denied  by 
541  U.S.  1081,  124  S.  Ct.  2435,  158  L.  Ed.  2d 
996,  2004  U.S.  LEXIS  3976,  72  U.S.L.W.  3733 
(2004). 

Evidence  supported  conviction  for  obstruct- 
ing justice  by  attempting  to  intimidate  a  juror 
in  accused's  trial;  evidence  showed  that  juror 
encountered  defendant  at  a  hot  dog  stand,  that 
defendant  initiated  remarks  about  voting  not 
guilty  in  accused's  trial,  that  juror  identified 
defendant  in  pretrial  lineup,  and  that  he  re- 
ferred to  her  by  name  during  encounter.  Smith 
V  United  States,  837  A.2d  87,  2003  D.C.  App. 
LEXIS  701  (2003),  writ  of  certiorari  denied  by 
541  U.S.  1081,  124  S.  Ct.  2435,  158  L.  Ed.  2d 
996,  2004  U.S.  LEXIS  3976,  72  U.S.L.W.  3733 
(2004). 

Evidence  supported  conviction  of  obstructing 
justice  by  attempting  to  intimidate  a  juror  in 
accused's  trial;  evidence  showed  that  juror  en- 
countered defendant  at  hot  dog  stand  on  day 
after  she  had  seen  defendant  and  accused  to- 
gether at  courthouse,  that  juror  was  serving  on 
only  one  jury,  that  defendant  said  that  he 
remembered  juror  from  the  day  before,  and 
that  he  told  her  to  vote  not  guilty  in  accused's 
trial.  Smith  v  United  States,  837  A.2d  87,  2003 
D.C.  App.  LEXIS  701  (2003),  writ  of  certiorari 
denied  by  541  U.S.  1081,  124  S.  Ct.  2435,  158  L. 


Ed.  2d  996,  2004  U.S.  LEXIS  3976,  72  U.S.L.W. 
3733  (2004). 

Sufficient  evidence  supported  conviction  for 
obstruction  of  justice;  testimony  of  two  wit- 
nesses demonstrated  that  defendant  knew  that 
victim  was  witness  in  another  murder  trial, 
and  it  was  he  who  later  confirmed  her  infor- 
mant status  for  rest  of  conspirators,  killing 
victim  impeded  her  testimony,  and  victim  was 
killed  in  retaliation  for  giving  information  to 
police  about  criminal  activity.  McCullough  v. 
United  States,  827  A.2d  48,  2003  D.C.  App. 
LEXIS  425  (2003). 

Sufficient  evidence  supported  conviction  for 
conspiracy  to  commit  first-degree  premeditated 
murder  and  obstruct  justice;  evidence  showed 
that  defendant  participated  in  conversations 
with  his  co-conspirators  about  murdering  vic- 
tim, and  that  he  and  others  took  actions  de- 
signed to  implement  agreed  upon  murder. 
McCullough  V  United  States,  827  A.2d  48,  2003 
D.C.  App.  LEXIS  425  (2003). 

Evidence  supported  finding  that  defendant 
was  aware  of  ongoing  investigation  into  triple 
murder  when  he  allegedly  murdered  witness  to 
triple  murder,  for  purposes  of  obstruction  of 
justice  charge  arising  from  witness's  murder; 
evidence  showed  that  less  than  two  weeks  be- 
fore witness's  death,  she  and  defendant  were  at 
courthouse  inquiring  as  to  status  of  case 
against  accomplice  pertaining  to  triple  murder, 
and  within  day  of  her  estimated  time  of  death, 
witness  called  relative  who  worked  at  court- 
house to  find  out  "what  was  going  on  with  case" 
of  accomplice.  Crutchfield  v.  United  States,  779 
A.2d  307,  2001  D.C.  App.  LEXIS  182  (2001). 

State  presented  sufficient  evidence  that  let- 
ter attempting  to  obstruct  justice,  in  which 
defendant  wrote  friend  and  stated  that  he  had 
to  speak  with  witness  to  program  him  on  what 
to  say,  but  that  he  needed  friend's  help  as 
intermediary  because  it  was  not  safe  for  him  to 
do  so  over  the  telephone,  was  written  between 
time  defendant  was  incarcerated  and  date  it 
was  discovered  by  police,  to  support  conviction 
of  obstruction  of  justice,  in  light  of  evidence 
that  defendant's  reluctance  to  speak  over  tele- 
phone would  be  understandable  if  he  were 
incarcerated  since  his  conversation  could  be 
monitored  by  corrections  authorities,  and  de- 
fendant could  have  arranged  his  own  meeting 
with  witness  and  personally  advised  him  on 
what  to  say  if  it  was  written  before  defendant 
was  incarcerated.  D.C.  Code  1981,  §  22-722(a). 
Jones  V  United  States,  716  A.2d  160,  1998  D.C. 
App.  LEXIS  136  (1998). 

Evidence  that  conspirator  told  police  infor- 
mant that  he  was  going  to  murder  targeted 
victim  and  that  conspirator  took  affirmative 
steps  to  locate  and  identify  targeted  victim  with 
knowledge  and  ultimate  purpose  of  preventing 
targeted  victim  from  testifying  in  coconspira- 
tor's murder  prosecution  was  sufficient  to  es- 
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tablish  that  conspirator  endeavored  to  influ- 
ence targeted  victim's  testimony  in  violation  of 
obstruction  of  justice  statute.  D.C.  Code  1981, 
§  22-722.  Irving  v  United  States,  673  A.2d 
1284,  1996  D.C.  App.  LEXIS  53  (1996). 

Evidence  did  not  support  conviction  for  ob- 
struction of  justice  arising  from  defendant's 
alleged  complicity  in  threatening  his  former 
wife  by  letter  in  attempt  to  force  her  to  abandon 
criminal  contempt  charges  against  defendant; 
defendant  neither  wrote  letter  nor  delivered  it, 
and  references  in  letter  to  defendant  and  his 
wife's  former  address,  and  threat  to  harm 
"Maryleah"  (defendant's  former  wife)  and  "the 
children"  did  not  imply  knowledge  unique  to 
defendant  or  a  confederate.  D.C.  Code  1981, 
§  22-105.  Green  v.  United  States,  651  A.2d  817, 
1994  D.C.  App.  LEXIS  247  (1994). 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  of  obstruction  of  justice;  wit- 
ness testified  that  defendant  told  witness  to  lie 
to  grand  jury,  stated  that  on  day  she  was  to 
testify,  she  and  defendant  fought  about  her 


testimony,  and  that  she  lefl  vehicle  and  skipped 
testifying  that  day  D.C.  Code  1981,  §  22- 
722(a)(2).  Riley  v.  United  States,  647  A.2d  1165, 
1994  D.C.  App.  LEXIS  169  (1994). 

Defendant  could  be  convicted  of  obstruction 
of  justice  based  on  fact  that  he  told  witness 
"don't  tell  them  nothing"  in  regard  to  her  testi- 
mony before  grand  jur>';  defendant  corruptly 
influenced  witness  to  carry  out  her  duties  as  a 
witness  improperly  D.C.  Code  1981,  §  22-722. 
Riley  V  United  States,  647  A.2d  1165,  1994  D.C. 
App.  LEXIS  169  (1994). 

Evidence  that  defendant  charged  with  mur- 
der attempted  to  influence  testimony  of  person 
who  had  accompanied  defendant  to  general 
area  of  killing  was  sufficient  to  establish  that 
that  person  was  a  "witness"  within  meaning  of 
witness  tampering  statute;  person  had  knowl- 
edge of  relevant  facts  immediately  surrounding 
offense  and  could  reasonably  be  expected  to 
testify  concerning  them.  D.C.  Code  1981,  §  22- 
722.  Smith  v.  United  States,  591  A.2d  229,  1991 
D.C.  App.  LEXIS  118  (1991). 


§  22-723.  Tampering  with  physical  evidence;  penalty. 

(a)  A  person  commits  the  offense  of  tampering  with  physical  evidence  if, 
knowing  or  having  reason  to  beheve  an  official  proceeding  has  begun  or 
knowing  that  an  official  proceeding  is  likely  to  be  instituted,  that  person  alters, 
destroys,  mutilates,  conceals,  or  removes  a  record,  document,  or  other  object, 
with  intent  to  impair  its  integrity  or  its  availability  for  use  in  the  official 
proceeding. 

(b)  Any  person  convicted  of  tampering  with  physical  evidence  shall  be  fined 
not  more  than  $5,000,  imprisoned  for  not  more  than  3  years,  or  both. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  503,  29  DCR  3976;  July  15,  2004,  D.C.  Law 
15-174,  §  301,  51  DCR  3677.) 


Prior  Codifications.  -  1981  Ed.,  §  22-723. 

Effect  of  amendments.  —  D.C.  Law  15-174 
rewrote  subsec.  (b)  v/hich  had  read  as  follows: 
"(b)  Any  person  convicted  of  tampering  with 
physical  evidence  shall  be  fined  not  more  than 
$1,000  or  imprisoned  for  not  more  than  3  years, 
or  both." 

Legislative  history  of  Law  4-164.  —  For 

legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22-701. 
Legislative  history  of  Law  15-174.  —  Law 


15-174,  the  "Millicent  Allewelt  Amendment  Act 
of  2004",  was  introduced  in  Council  and  as- 
signed Bill  No.  15-34,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  January 
6,  2004,  and  March  2,  2004,  respectively 
Signed  by  the  Mayor  on  March  23,  2004,  it  was 
assigned  Act  No.  15-408  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  15-174  became  effective  on  July  15,  2004. 


CASE  NOTES 


Analysis 

Evidence. 
Jurisdiction. 

Evidence. 

There  was  sufficient  evidence  to  establish 
that  defendant  knew  an  official  proceeding  was 


likely  to  be  instituted  against  him,  so  as  to 
support  defendant's  conviction  of  tampering 
with  physical  evidence;  defendant  placed  drugs 
into  his  mouth  on  hearing  the  shouted  warning 
that  a  police  cruiser  was  in  the  vicinity,  and 
defendant  struggled  with  police  officer  in  a 
continued  attempt  to  conceal  packets  of  drugs 
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that  he  had  placed  in  his  mouth.  Timberlake  v. 
United  States,  758  A.2d  978,  2000  D.C.  App. 
LEXIS  208  (2000). 

Because  the  object  of  the  knowledge  element 
of  the  offense  of  tampering  with  physical  evi- 
dence is  "official  proceeding,"  there  must  be  a 
meaningful  distinction  between  concealment  to 
avoid  detection  by  a  suspect,  i.e.  concealment  to 
prevent  an  official  proceeding  from  ever  being 
instituted,  and  the  concealment  of  evidence 
that  constitutes  tampering,  i.e.  concealment 
which  occurs  after  an  individual  knows  or  has 
reason  to  know  that  the  official  proceeding  has 
begun  or  knows  that  such  proceeding  is  likely 
to  be  instituted,  the  purpose  of  which  is  to  make 
that  evidence  unavailable  to  the  proceeding. 
Timberlake  v.  United  States,  758  A.2d  978, 
2000  D.C.  App.  LEXIS  208  (2000). 

Statute,  which  makes  it  a  crime  to  tamper 
with  physical  evidence,  does  not  require  that  an 
individual  be  the  focus  of  the  official  proceeding 
in  question,  only  that  the  individual  tamper 
with  evidence  knowing  or  having  reason  to 
believe  that  an  official  proceeding  has  begun  or 


is  likely  to  be  instituted.  Timberlake  v.  United 
States,  758  A.2d  978,  2000  D.C.  App.  LEXIS 
208  (2000). 

Statute,  which  makes  it  a  crime  to  tamper 
with  physical  evidence,  requires  there  to  be  a 
nexus  between  the  evidence  allegedly  tampered 
with  and  the  official  proceeding  that  the  indi- 
vidual believes  has  begun  or  is  likely  to  be 
instituted.  Timberlake  v.  United  States,  758 
A.2d  978,  2000  D.C.  App.  LEXIS  208  (2000). 

Jurisdiction. 

Where  District  of  Columbia  police  officer  was 
charged  with  obstruction  of  justice  under  fed- 
eral statute  and  with  tampering  with  evidence 
and  theft  in  violation  of  the  District  of  Colum- 
bia Code,  and  the  federal  charge  was  dismissed, 
it  would  not  be  appropriate  for  United  States 
District  Court  for  the  District  of  Columbia  to 
retain  jurisdiction  over  the  local  offenses,  even 
if  it  had  discretion  to  do  so,  in  that  no  matters 
of  legitimate  federal  concern  remained.  18 
U.S.C.  §  1503;  D.C.  Code  1981,  §§  22-723,  22- 
3811,  22-3812.  United  States  v.  Smith,  729  F. 
Supp.  1380, 1990  U.S.  Dist.  LEXIS  1092  (1990). 
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Chapter- 8.  Burglary. 


Sec. 

22-801.  Definition  and  penalty. 


§  22-801.  Definition  and  penalty. 

(a)  Whoever  shall,  either  in  the  nighttime  or  in  the  daytime,  break  and 
enter,  or  enter  without  breaking,  any  dwelling,  or  room  used  as  a  sleeping 
apartment  in  any  building,  with  intent  to  break  and  carry  away  any  part 
thereof,  or  any  fixture  or  other  thing  attached  to  or  connected  thereto  or  to 
commit  any  criminal  offense,  shall,  if  any  person  is  in  any  part  of  such  dwelling 
or  sleeping  apartment  at  the  time  of  such  breaking  and  entering,  or  entering 
without  breaking,  be  guilty  of  burglary  in  the  first  degree.  Burglary  in  the  first 
degree  shall  be  punished  by  imprisonment  for  not  less  than  5  years  nor  more 
than  30  years. 

(b)  Except  as  provided  in  subsection  (a)  of  this  section,  whoever  shall,  either 
in  the  night  or  in  the  daytime,  break  and  enter,  or  enter  without  breaking,  any 
dwelling,  bank,  store,  warehouse,  shop,  stable,  or  other  building  or  any 
apartment  or  room,  whether  at  the  time  occupied  or  not,  or  any  steamboat, 
canalboat,  vessel,  or  other  watercraft,  or  railroad  car,  or  any  yard  where  any 
lumber,  coal,  or  other  goods  or  chattels  are  deposited  and  kept  for  the  purpose 
of  trade,  with  intent  to  break  and  carry  away  any  part  thereof  or  any  fixture  or 
other  thing  attached  to  or  connected  with  the  same,  or  to  commit  any  criminal 
offense,  shall  be  guilty  of  burglary  in  the  second  degree.  Burglary  in  the  second 
degree  shall  be  punished  by  imprisonment  for  not  less  than  2  years  nor  more 
than  15  years. 

(Mar.  3,  1901,  31  Stat.  1323,  ch.  854,  §  823;  Dec.  27,  1967,  81  Stat.  736,  Pub. 
L.  90-226,  title  VI,  §  602.) 


Cross  references.  —  Firearm  possession, 
additional,  see  §  22-4502. 

Theft,  see  §  22-3211. 

Unlawful  entry,  see  §  22-3302. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  11-502,  23-546  and  23-581. 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1801. 

1973  Ed.,  §  22-1801. 


CASE  NOTES 


Analysis 

Adequacy  of  representation. 
Admissibility  of  evidence. 

— Acts  and  declarations  of  codefendants,  ad- 
missibility of  evidence. 

— Admissions  and  confessions,  admissibility  of 
evidence. 

— Demonstrative  and  documentary  evidence, 
admissibility  of  evidence. 

— Identification  of  persons  or  things,  admissi- 
bility of  evidence. 

— In  general. 

— Incriminating  circumstances,  admissibility 
of  evidence. 


— Intent,  admissibility  of  evidence. 
— Other  offenses,  admissibility  of  evidence. 
— Possession  of  stolen  property,  admissibility  of 
evidence. 

— Probative  value,  admissibility  of  evidence. 
— Relevancy,  admissibility  of  evidence. 
— Res  gestae,  admissibility  of  evidence. 
Argument  and  conduct  of  counsel. 
Arrest. 

Attempted  burglary. 
Common  law. 

Constitutional  rights  of  defendant. 
Construction  and  application. 
Construction  with  other  statutes. 
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Defense  of  consent. 
Defenses  generally. 
Degrees  of  burglary. 
Different  offenses  in  same  transaction. 
Discovery. 
Double  jeopardy. 
Examination  of  witnesses. 
— Confrontation  rights,  examination  of  wit- 
nesses. 

— Credibility  and  impeachment,  examination 
of  witnesses. 

— Privilege  of  witness. 

Harmless  or  prejudicial  error. 

— Admission  of  evidence,  harmless  or  prejudi- 
cial error. 

— Argument  and  conduct  of  counsel,  harmless 
or  prejudicial  error. 

— Conduct  and  deliberations  of  jury,  harmless 
or  prejudicial  error. 

— Examination  of  witnesses,  harmless  or  prej- 
udicial error. 

— In  general. 

— Indictment  or  information,  harmless  or  prej- 
udicial error. 

— Instructions,  harmless  or  prejudicial  error. 

— Remarks  of  judge,  harmless  or  prejudicial 
error. 

— Sentence  and  punishment,  harmless  or  prej- 
udicial error. 
Indictment  or  information. 
— Amendments,  indictment  or  information. 
— In  general. 
Insanity  defense. 
Instructions. 
— Defenses. 

— Failure  to  object  or  except,  instructions. 
— Issues  relating  to  jury  trial,  instructions. 
— Necessity  and  sufficiency,  instructions. 
— Requests  for  instructions. 
Joint  or  separate  trial  of  charges  and  defen- 
dants. 
Jurisdiction. 
Jury  selection. 

Juvenile  offenders  and  proceedings. 
Lesser  included  offenses. 
Line-up. 

Merger  of  offenses. 
Nature  and  elements  of  offenses. 
— Breaking  and  entry,  nature  and  elements  of 
offenses. 

— Character  of  building,  nature  and  elements 
of  offenses. 

— Homicide  in  commission  of  burglary,  nature 

and  elements  of  offenses. 
— In  general. 

— Intent,  nature  and  elements  of  offenses. 
— Occupancy  of  building,  nature  and  elements 
of  offenses. 

— Unauthorized  entry,  nature  and  elements  of 

offenses. 
Persons  liable. 
Pleas. 

Presumptions  and  burden  of  proof 


Questions  of  law  and  fact. 
Review. 

— Determination  and  disposition,  review. 
— In  general. 

— Presentation  and  reservation  of  grounds  for 

review. 
Search  and  seizure. 
Sentence  and  punishment. 
Validity 

Validity  of  related  laws. 
Verdict  and  findings  of  fact. 
Weight  and  sufficiency  of  evidence. 
— Arson  offenses,  weight  and  sufficiency  of  ev- 
idence. 

— Assault  and  battery,  weight  and  sufficiency  of 
evidence. 

— ^Attempts,  weight  and  sufficiency  of  evidence. 
— Breaking  and  entry,  weight  and  sufficiency  of 
evidence. 

— Character  and  ownership  of  premises,  weight 
and  sufficiency  of  evidence. 

— Drug  offenses,  weight  and  sufficiency  of  evi- 
dence. 

— Grade  or  degree  of  offense,  weight  and  suffi- 
ciency of  evidence. 

— Homicide,  weight  and  sufficiency  of  evidence. 

— Identification  of  persons  or  things,  weight 
and  sufficiency  of  evidence. 

— In  general. 

— Intent,  weight  and  sufficiency  of  evidence. 

— Motor  vehicle  offenses,  weight  and  suffi- 
ciency of  evidence. 

— Persons  liable,  weight  and  sufficiency  of  evi- 
dence. 

— Possession  of  burglars'  tools,  weight  and  suf- 
ficiency of  evidence. 

— Possession  of  stolen  property,  weight  and 
sufficiency  of  evidence. 

— Unauthorized  entry,  weight  and  sufficiency  of 
evidence. 

— ^Value  of  property,  weight  and  sufficiency  of 
evidence. 

— Weapons,  weight  and  sufficiency  of  evidence. 

Adequacy  of  representation. 

Record  in  prosecution  for  housebreaking  and 
larceny  established  that  defendant  received  ef- 
fective assistance  of  counsel,  though  defen- 
dant's counsel  failed  to  seek  to  impeach  com- 
plaining witness  by  use  of  police  investigation 
report  containing  statements  attributed  to 
complaining  witness.  D.C.  Code  1951,  §§  22- 
1801,  22-2201,  22-2202.  WiUiams  v.  U.S.,  282 
F.2d  867,  1960  U.S.  App.  LEXIS  4117  (C.A.D.C. 
1960). 

Defendant  was  not  prejudiced  by  trial  coun- 
sel's failure  to  seek  a  mistrial  after  prosecutor 
made  remarks  during  closing  arguments  of 
burglary  trial  regarding  defendant's  failure  to 
testify,  and  thus  defendant  was  not  denied 
effective  assistance;  defendant  could  not  show 
that  a  motion  for  mistrial  would  have  been 
granted  even  if  it  had  been  made,  as  trial  court 
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told  jury  to  disregard  prosecutor's  remark  and 
instructed  jury  on  law  regarding  defendant's 
absolute  right  not  to  testify.  Butler  v.  United 
States,  884  A.2d  1099,  2005  D.C.  App.  LEXIS 
513  (2005). 

Admissibility  of  evidence. 

—  Acts  and  declarations  of  codefendants, 

admissibility  of  evidence. 

Testimony  by  police  officer  concerning  a  con- 
versation in  which  codefendant  stated  that  de- 
fendant was  with  him  in  a  housebreaking  was 
pure  hearsay  as  to  defendant  and  was  not 
admissible  against  him  and  should  not  have 
been  admitted  at  all  when  it  was  no  essential 
part  of  co-defendant's  own  confession  of  guilt, 
and  objection  by  defendant  that  testimony  was 
not  admissible  was  adequate,  and  its  admission 
over  objection  was  prejudicial.  D.C.  Code  1961, 
§  22-1801.  Kramer  v.  United  States,  317  F.2d 
114,  1963  U.S.  App.  LEXIS  6331  (C.A.D.C. 
1963). 

—  Admissions  and  confessions,  admissibil- 

ity of  evidence. 

Evidence  established  that  defendant's  confes- 
sion made  at  jail  to  police  officer  was  voluntary. 
D.C.  Code  1951,  §§  22-1801,  22-2401.  U.S.  v. 
Naples,  192  F.Supp.  23,  1961  U.S.  Dist.  LEXIS 
3087  (D.D.C1961). 

A  defendant's  failure  to  object  to  or  deny  a 
codefendant's  statements  at  time  they  were 
made  is  especially  probative  of  defendant's  ac- 
quiescence if  they  are  made  in  presence  of  a 
third  party  who  was  not  an  accomplice  in  the 
crime.  D.C.  Code  §§  22-1801(a),  22-2401,  22- 
2901.  Brown  v.  United  States,  464  A.2d  120, 
1983  D.C.  App.  LEXIS  437  (1983). 

In  prosecution  for  burglary  and  larceny,  evi- 
dence was  sufficient  to  sustain  finding  that 
defendant's  waiver  of  his  Miranda  rights  was 
knowing,  intelligent  and  voluntary  and  that 
defendant  had  the  mental  capacity  to  know- 
ingly and  voluntarily  waive  his  rights.  D.C. 
Code  1973,  §§  22-103,  22-1801(b),  22-2202; 
U.S.  Const.  Amend.  4.  Wilkerson  v.  United 
States,  432  A.2d  730,  1981  D.C.  App.  LEXIS 
316  (1981),  writ  of  certiorari  denied  by  454  U.S. 
1090,  102  S.  Ct.  654,  70  L.  Ed.  2d  628,  1981 
U.S.  LEXIS  4758,  50  U.S.L.W.  3447  (1981). 

Evidence  in  prosecution  for  burglary  while 
armed,  armed  rape,  first-degree  burglary  and 
petit  larceny  was  sufficient  to  support  conclu- 
sion that  defendant  executed  valid  waiver  of 
rights  and  voluntarily  signed  written  confes- 
sion. D.C.  Code  §§  22-1801(a),  22-2202,  22- 
2801,  22-3202.  Bridges  v.  United  States,  392 
A.2d  1053,  1978  D.C.  App.  LEXIS  330  (1978), 
writ  of  certiorari  denied  by  440  U.S.  938,  99  S. 
Ct.  1286,  59  L.  Ed.  2d  498,  1979  U.S.  LEXIS 
1044  (1979). 

—  Demonstrative  and  documentary  evi- 

dence, admissibility  of  evidence. 

Defendant  was  not  entitled  to  argue  to  the 


jury  in  closing  arguments  of  burglary  prosecu- 
tion regarding  the  government's  failure  to  in- 
troduce evidence  of  blood  from  the  scene  of  the 
crime,  where  government  had  available  evi- 
dence of  blood  at  crime  scene,  but  had  been 
prohibited  from  introducing  such  evidence  by 
trial  court  at  the  urging  of  defense  counsel. 
Williams  v.  United  States,  805  A.2d  919,  2002 
D.C.  App.  LEXIS  489  (2002). 

In  prosecution  for  second-degree  burglary  of 
underground  subway  station  at  which  farecard 
machine  had  been  broken  into,  hatchet  recov- 
ered from  bed  of  pickup  truck  driven  by  defen- 
dant was  admissible,  since  Government's  lock- 
smith witness  testified  that  likely  tool  used  to 
break  into  farecard  machine  at  station  was  an 
axe,  chisel,  or  hatchet,  second  hatchet  recov- 
ered from  beside  escalator  shaft  at  station 
further  supported  inference  that  hatchets  were 
used  to  break  into  the  machine,  additional 
incriminating  evidence  was  recovered  from  the 
truck,  and  truck,  prior  to  the  burglary,  had  been 
reported  to  police  as  suspiciously  parked  in  an 
alley  one-half  block  from  station.  D.C.  Code 
1981,§  22-1801(b).  Swinson  v  United  States, 
483  A.2d  1160,  1984  D.C.  App.  LEXIS  529 
(1984). 

In  proceeding  in  which  defendants  were  con- 
victed of  second-degree  burglary  of  jewelry 
business  offices  while  armed,  admission  into 
evidence  of  the  money  and  jewelry  taken  from 
defendant  when  he  was  arrested  was  not  abuse 
of  discretion,  in  view  of  fact  that  custody  was 
established  showing  that  such  items  had  been 
taken  from  defendant  and  that  a  second  defen- 
dant identified  the  property  being  carried  by 
first  defendant  as  the  jewelry  business'  prop- 
erty D.C.  Code  1981,  §§  22-1801,  22-3202.  Lee 
V.  United  States,  454  A.2d  770,  1982  D.C.  App. 
LEXIS  511  (1982),  writ  of  certiorari  denied  by 
464  U.S.  972,  104  S.  Ct.  409,  78  L.  Ed.  2d  349, 
1983  U.S.  LEXIS  2324,  52  U.S.L.W.  3368 
(1983). 

In  proceeding  in  which  defendants  were  con- 
victed of  second-degree  burglary  while  armed, 
admission  of  tape  recording  of  prearrest  nego- 
tiations and  videotape  of  arrest  scene  was  not 
abuse  of  discretion  due  to  fact  that  the  tapes 
were  potentially  highly  prejudicial,  in  view  of 
fact  that  the  tapes  had  some  probative  value,  at 
least  as  corroborative  evidence,  that  their  ac- 
tual prejudicial  impact  was  probably  minimal 
and  that  trial  judge  gave  a  cautionary  instruc- 
tion to  jury  D.C.  Code  1981,  §§  22-1801,  22- 
3202.  Lee  v  United  States,  454  A.2d  770,  1982 
D.C.  App.  LEXIS  511  (1982),  writ  of  certiorari 
denied  by  464  U.S.  972,  104  S.  Ct.  409,  78  L.  Ed. 
2d  349,  1983  U.S.  LEXIS  2324,  52  U.S.L.W. 
3368  (1983). 

Exhibits  consisting  of  gloves,  screwdriver 
and  flashlight  found  on  defendant  when  he  was 
apprehended  in  basement  entrance  of  burglary 
victim's  house  at  about  4:00  in  the  morning 
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were  relevant  to  charge  of  second  degree  bur- 
glary. D.C.  Code  §  22-1801(b).  Johnson  v. 
United  States,  293  A.2d  269,  1972  D.C.  App. 
LEXIS  226  (1972). 

—  Identification  of  persons  or  things,  ad- 
missibility of  evidence. 

Admission  of  testimony  of  robbery  victims 
who,  at  time  when  defendant  was  not  repre- 
sented by  counsel,  identified  defendant  on  his 
being  brought  into  house  by  officers  following 
his  being  restrained  by  men  observing  him 
fleeing  from  house,  did  not  violate  defendant's 
right  to  counsel,  as  defendant  neither  said  nor 
did  anything  at  that  time  that  his  counsel  could 
have  stopped  had  he  been  present.  U.S.  Const. 
Amends.  5,  6;  D.C.  Code  1961,  §§  22-1801, 
22-2901.  Kennedy  v.  U.S.,  353  F.2d  462,  1965 
U.S.  App.  LEXIS  4529  (C.A.D.C.  1965). 

Even  if  jury's  request  during  deliberations  to 
view  burglary  defendant's  facial  profile  up  close 
at  multiple  angles  constituted  a  request  for 
"new  evidence,"  and  if  court  erred  by  allowing 
jury  to  examine  such  "new  evidence"  without 
reopening  case  to  allow  the  introduction  of  the 
evidence  and  any  appropriate  argument,  such 
error  would  have  been  harmless;  jury's  view  of 
defendant  did  not  result  in  swaying  jury  in 
either  direction,  as  only  a  few  hours  after 
observing  defendant,  jury  sent  a  note  to  trial 
court  indicating  that  it  was  unable  to  reach  a 
decision,  substantial  evidence  weighed  in  favor 
of  defendant's  guilt,  and  government  freely 
acknowledged  that  the  pictures  of  burglary 
perpetrator  captured  on  security  camera  were 
of  such  poor  quality  that  they  could  not  be  used 
to  compare  defendant  to  the  perpetrator.  Wash- 
ington V.  United  States,  881  A.2d  575,  2005 
D.C.  App.  LEXIS  454  (2005),  writ  of  certiorari 
denied  by  547  U.S.  1171, 126  S.  Ct.  2348,  164  L. 
Ed.  2d  855,  2006  U.S.  LEXIS  4278,  74  U.S.L.W. 
3668  (2006). 

Jury's  request  during  deliberations  to  view 
burglary  defendant's  facial  profile  "up  close  and 
from  multiple  angles"  did  not  constitute  a  re- 
quest for  "new  evidence"  requiring  the  trial 
court  to  reopen  the  case;  jury  did  not  request  to 
view  any  part  of  defendant  which  it  had  not 
observed  at  trial,  a  contrary  holding  might  have 
disadvantaged  those  jurors  with  poor  vision, 
especially  where  the  sole  issue  at  trial  was 
identification  of  the  assailant,  and  an  "up  close" 
view  of  defendant  was  just  as  likely  to  exoner- 
ate him  as  it  was  to  be  incriminating.  Washing- 
ton V.  United  States,  881  A.2d  575,  2005  D.C. 
App.  LEXIS  454  (2005),  writ  of  certiorari  de- 
nied by  547  U.S.  1171,  126  S.  Ct.  2348,  164  L. 
Ed.  2d  855,  2006  U.S.  LEXIS  4278,  74  U.S.L.W. 
3668  (2006). 

Photo  array  identification  procedure  used  by 
police  was  not  unnecessarily  suggestive,  nor 
conducive  to  irreparable  misidentification,  even 
though  defendant's  photo  was  the  only  one  that 


appeared  in  both  the  first  and  second  array,  in 
prosecution  for  various  offenses;  defendant's 
appearance  in  first  photo  array  was  different 
from  that  in  the  second,  and  men  depicted  in 
each  photo  array  were  similar  in  size  and 
appearance,  and  thus,  defendant's  picture  ex- 
hibited in  first  array  would  not  have  directed 
witness's  attention  to  his  photo  in  second  array, 
and  defendant  did  not  stand  out  dramatically 
in  either  photo  array.  Jones  v.  United  States, 
879  A.2d  970,  2005  D.C.  App.  LEXIS  409 
(2005). 

Victim's  identification  of  contents  of  bag  that 
defendant  was  carr3ring  when  he  was  stopped 
in  connection  with  burglary  did  not  render 
contents  of  bag  admissible  under  inevitable 
discovery  doctrine,  where  it  was  unclear  from 
record  whether  improper  search  of  bag  and 
retrieval  of  its  contents  entered  into  decision  to 
summon  victim  to  the  scene.  McFerguson  v. 
United  States,  770  A.2d  66,  2001  D.C.  App. 
LEXIS  59  (2001),  remanded  sub  nomine 
Worthington  v.  United  States,  805  A.2d  929, 
2002  D.C.  App.  LEXIS  496  (D.C.  2002). 

Complaints  about  the  reliability  of  identifica- 
tions made  by  law  enforcement  officers  in  bur- 
glary prosecution  went  to  the  weight  of  that 
testimony,  not  its  admissibility.  McFerguson  v. 
United  States,  770  A.2d  66,  2001  D.C.  App. 
LEXIS  59  (2001),  remanded  sub  nomine 
Worthington  v.  United  States,  805  A.2d  929, 
2002  D.C.  App.  LEXIS  496  (D.C.  2002). 

In  prosecution  for  felony-murder  while 
armed  during  commission  of  burglary  in  the 
first  degree  and  first-degree  burglary,  govern- 
ment was  not  required  to  negate  most  reason- 
able explanation  of  fingerprint  evidence  which 
was  consistent  with  innocence  and  to  show  that 
fingerprint  was  made  during  commission  of 
crime,  where  it  did  not  rely  solely  on  fingerprint 
evidence  to  show  that  entry  and  theft  had 
occurred.  D.C.  Code  1981,  §§  22-1801(a),  22- 
2401,  22-3201.  Hawthorne  v.  United  States, 
476  A.2d  164,  1984  D.C.  App.  LEXIS  382 
(1984). 

Failure  of  burglary  eyewitness,  who  had  ob- 
served man  in  hallway  close  to  scene  of  crime 
making  his  way  into  scene  of  crime  as  burglar 
alarm  sounded  and  then,  carr3dng  two  paper 
bags,  emerging  into  hallway  and  leaving  the 
premises,  and  who  selected  photograph  of  de- 
fendant from  among  13  shown  by  police  12 
hours  later,  to  attend  lineup  did  not  render  her 
in-court  identification  testimony  inadmissible. 
D.C.  Code  §  22-1801(b).  Brown  v.  United 
States,  327  A.2d  539,  1974  D.C.  App.  LEXIS 
295  (1974). 

Refusal  to  suppress  in-court  identification 
testimony  of  burglary  eyewitness,  who  had  ob- 
served man  in  hallway  close  to  scene  of  crime 
making  his  way  into  scene  of  crime  as  burglar 
alarm  sounded  and  then,  carrying  two  paper 
bags,  emerging  into  the  hallway  and  leaving 
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the  premises,  and  who  selected  photograph  of 
defendant  from  among  13  shown  her  by  poHce 
12  hours  later,  on  theory  that  witness'  view  of 
defendant  while  sitting  in  courtroom  prior  to 
trial,  during  extended  bench  conference  with 
respect  to  defendant's  representation,  irrepara- 
bly tainted  her  in-court  identification,  was  not 
error.  D.C.  Code  §  22-1801(b).  Brown  v.  United 
States,  327  A.2d  539,  1974  D.C.  App.  LEXIS 
295  (1974). 

—  In  general. 

Housebreaking,  robbery  and  burglary  are 
merely  aggravated  forms  of  larceny  and  evi- 
dence competent  in  one  case  is  competent,  also, 
in  the  others.  Edwards  v.  U.S.,  139  F.2d  365, 
1943  U.S.  App.  LEXIS  2287  (1943). 

—  Incriminating  circumstances,  admissi- 

bility of  evidence. 

Finding  of  burglarious  tools  in  automobile  at 
scene  of  alleged  burglary  and  near  where  de- 
fendant was  found  was  circumstance  which 
jury  could  consider.  United  States  v.  Mullen, 
278  F.  Supp.  410,  1967  U.S.  Dist.  LEXIS  7422 
(1967),  affirmed  by  416  F.2d  456,  1969  U.S. 
App.  LEXIS  10483  (4th  Cir.  Va.  1969). 

—  Intent,  admissibility  of  evidence. 

Proffered  testimony  indicating  that,  at  least 
several  hours  before  charged  burglary,  defen- 
dant had  asked  witness  to  advance  him  some 
money  to  take  to  his  estranged  wife  could  be 
excluded  as  irrelevant  on  issue  of  whether 
defendant's  entry  of  estranged  wife's  home  sev- 
eral hours  later  was  with  intent  to  commit 
assault,  as  required  for  burglary;  proffer  could 
not  establish  state  of  mind  when  defendant 
broke  into  home  several  hours  later,  and  al- 
leged conversation  had  minimal  probative 
value  when  weighed  against  direct  evidence  of 
manner  of  his  entry  and  his  assault  inside 
home.  D.C.  Code  1981,  §  22-1801(a);  Fed.Rules 
Evid.Rule  803(3),  18  U.S.C.  Bowman  v.  United 
States,  652  A.2d  64,  1994  D.C.  App.  LEXIS  250 
(1994). 

—  Other  offenses,  admissibility  of  evi- 
dence. 

Where  codefendants  denied  actual  knowl- 
edge of  the  stolen  contents  of  two  boxes  with 
which  they  were  connected,  rebuttal  evidence 
relating  to  prior  suspicious  acts  not  charged  in 
indictment  was  properly  admitted  on  question 
of  intent  or  absence  of  mistake;  since  codefen- 
dants were  only  charged  as  aiders  and  abetters, 
with  respect  to  theft  of  government  property 
and  second-degree  burglary  counts  such  testi- 
mony was  appropriately  admitted  to  establish 
possible  common  scheme  or  plan  whereby  code- 
fendants might  be  directly  connected  with  the 
actual  perpetrator  of  the  crime;  testimony  of 
codefendants  rendered  evidence  of  prior  suspi- 
cious activity  of  sufficient  probative  value  in 


rebuttal  to  overcome  possible  prejudicial  effect. 
18  U.S.C.  §  641;  D.C.  Code  §  22-1801(b). 
United  States  v.  Fench,  470  F.2d  1234,  1972 
U.S.  App.  LEXIS  7351  (C.A.D.C.  1972),  writ  of 
certiorari  denied  by  410  U.S.  909,  93  S.  Ct.  964, 
35  L.  Ed.  2d  271,  1973  U.S.  LEXIS  3588  (1973). 

In  prosecution  for  housebreaking  and  lar- 
ceny. United  States  District  Court,  under  the 
circumstances,  did  not  abuse  its  discretion  in 
admitting  evidence  of  defendant's  participation 
in  another  alleged  crime  of  similar  character 
committed  the  same  evening.  D.C.  Code  1951, 
§§  22-1801,  22-2206.  Adams  v.  U.S.,  239  F2d 
451,  1956  U.S.  App.  LEXIS  4180  (C.A.D.C. 
1956). 

Witness's  reference  to  prior  drug  dealings 
with  defendant  was  admissible  to  show  defen- 
dant's motive  for  committing  the  crimes,  his 
intent  in  entering  house,  and  his  knowledge  of 
where  to  find  the  hidden  safe,  in  prosecution 
arising  from  double  murder  during  a  residen- 
tial robbery.  D.C.  Code  1981,  §§  22-105(a),  22- 
501,  22-1801(a),  22-2401,  22-2901,  22-3202. 
Dancy  v.  United  States,  745  A. 2d  259,  2000 
D.C.  App.  LEXIS  12  (2000). 

In  prosecution  for  felony-murder,  second-de- 
gree murder,  assault  with  intent  to  commit 
rape,  and  first-degree  burglary,  trial  judge  did 
not  abuse  his  discretion  in  admitting  evidence 
of  defendant's  prior  conviction  for  assault  and 
robbery  where  there  were  significant  similari- 
ties in  modus  operandi  which  were  probative  of 
defendant's  identity  as  attacker  of  victim, 
where  the  testimony  was  probative  of  defen- 
dant's motive  and  intent,  and  where  eight-year 
gap  between  the  two  incidents  did  not  so  reduce 
probity  of  the  evidence  that  it  should  have  been 
excluded.  D.C.  Code  §§  22-501,  22-1801(a),  22- 
2401,  22-2403.  Calaway  v.  United  States,  408 
A.2d  1220,  1979  D.C.  App.  LEXIS  492  (1979). 

In  criminal  proceeding  in  which  accused  was 
charged  with  armed  robbery  and  burglary  of- 
fenses alleged  to  have  occurred  in  carryout 
restaurant  on  June  29  and  July  8  and  in  which 
restaurant  employee  testified  that  she  recog- 
nized accused  when  he  entered  on  July  8, 
employee's  remark  that  she  knew  accused 
"from  two  previous  robberies  where  he  robbed 
us  before"  was  not  admissible  for  purpose  of 
establishing  identity,  in  that  there  was  no  need 
for  reference  to  uncharged  oflfense  because  em- 
ployee could  have  testified  that  she  recognized 
accused  on  basis  of  having  seen  him  in  restau- 
rant on  two  prior  occasions.  D.C.  Code  §§  22- 
1801(b),  22-2901,  22-3202.  Harris  v.  United 
States,  366  A.2d  461,  1976  D.C.  App.  LEXIS 
432  (1976). 

—  Possession  of  stolen  property,  admissi- 
bility of  evidence. 

Admitting  into  evidence  radio,  one  of  alleged 
fruits  of  housebreaking  charged,  was  not  im- 
proper, especially  where  defendant  admittedly 
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possessed  stolen  ring  taken  at  same  time  and 
as  product  of  same  housebreaking.  Chambers  v. 
U.S.,  301  F.2d  564,  1962  U.S.  App.  LEXIS  5541 
(C.A.D.C.  1962). 

—  Probative  value,  admissibility  of  evi- 

dence. 

Probative  value  of  evidence  of  defendant's 
heroin  addiction  to  place  what  happened  at  the 
crime  scene  in  an  understandable  context  was 
substantially  outweighed  by  the  prejudicial  ef- 
fect its  admission  would  have  for  defendant, 
such  that  the  evidence  was  inadmissible  for 
this  purpose,  in  prosecution  for  burglary,  rob- 
bery, kidnapping,  and  felony  murder;  jury  did 
not  need  the  drug-addiction  evidence  to  derive 
a  coherent  story  of  the  evidence,  in  that  even 
without  the  evidence  of  drug  addiction,  the 
evidence  suggested  that  the  crimes  likely  were 
the  acts  of  a  desperate  person,  and  it  did  not 
appear  that  the  drug-addiction  evidence  would 
be  indispensable  to  the  jury's  understanding  of 
the  charged  offenses.  U.S.  v.  Morton,  2012  WL 
3242844  (2012). 

Remand  was  required  for  trial  court  to  con- 
duct anew  its  discretionary  balancing  of  the 
probative  value  of  the  evidence  of  defendant's 
heroin  addiction  as  corroborative  of  inferences 
that  pointed  to  defendant  as  the  perpetrator 
against  its  prejudicial  effect,  in  prosecution  for 
burglary,  robbery,  kidnapping,  and  felony  mur- 
der; defendant's  addiction  had  probative  value 
as  corroborative  of  defendant's  identity  as  the 
perpetrator,  while  evidence  of  his  addiction 
might  be  reflective  of  his  character  and  might 
suggest  that  he  had  criminal  propensities,  the 
relevance  of  the  evidence  was  logically  indepen- 
dent of  those  possibilities,  and  a  fuller  assess- 
ment by  trial  court  of  probative  value  of  the 
evidence  could  affect  its  balancing  of  probative 
value  against  prejudicial  effect.  U.S.  v.  Morton, 
2012  WL  3242844  (2012). 

In  proceeding  in  which  defendants  were  con- 
victed of  second-degree  burglary  of  jewelry 
business  offices  while  armed,  and  in  which  they 
contended  that  operator  of  the  business  and 
employee  had  hired  defendants  to  stage  a  rob- 
bery as  part  of  insurance  fraud  scheme,  refusal 
to  admit  evidence  that  operator  and  employee 
were  the  focus  of  federal  criminal  investigation 
for  racketeering  and  "fencing"  stolen  goods  was 
not  abuse  of  discretion,  in  view  of  fact  that 
prejudicial  impact  of  such  evidence  would  have 
been  substantial  and  that  its  probative  value 
would  not  have  been  great.  D.C.  Code  1981, 
§§  22-1801,  22-3202.  Lee  v.  United  States,  454 
A.2d  770,  1982  D.C.  App.  LEXIS  511  (1982), 
writ  of  certiorari  denied  by  464  U.S.  972,  104  S. 
Ct.  409,  78  L.  Ed.  2d  349,  1983  U.S.  LEXIS 
2324,  52  U.S.L.W.  3368  (1983). 

—  Relevancy,  admissibility  of  evidence. 

Testimony  concerning  motivation  of  detective 
in  pursuing  his  investigation  of  defendant  was 


clearly  not  relevant  to  any  material  issue  at 
defendant's  trial  for  first-degree  burglary  and 
obstruction  of  justice  and  was,  therefore,  prop- 
erly excluded.  D.C.  Code  §§  22-703,  22-1801(a). 
Poteat  V.  United  States,  363  A.2d  295,  1976 
D.C.  App.  LEXIS  355  (1976). 

—  Res  gestae,  admissibility  of  evidence. 

Testimony  by  accomplices  as  to  statements 
which  were  made  to  them  by  defendant  during 
commission  of  crimes  charged  in  prosecutions 
for  felony-murder,  first-degree  murder,  armed 
robbery,  robbery  and  second-degree  burglary 
and  which  incriminated  codefendants,  were  ad- 
missible under  either  exception  to  hearsay  rule 
for  contemporaneous  declarations  which  par- 
take of  the  event  or  exception  for  spontaneous 
declarations  or  excited  utterances.  D.C.  Code 
§§  22-1801(b),  22-2401,  22-2901,  22-3202;  Fed- 
eral Rules  of  Evidence,  rule  803(2),  18  U.S.C. 
United  States  v.  Leonard,  494  F.2d  955,  1974 
U.S.  App.  LEXIS  10300  (C.A.D.C.  1974). 

In  prosecution  for  rape  and  housebreaking, 
testimony  of  complainant's  mother  relating  to 
telephone  call  made  by  complainant  immedi- 
ately after  alleged  attack  was  properly  received 
in  evidence.  D.C.  Code  1961,  §§  22-1801,  22- 
2801.  Smith  v.  U.S.,  312  F.2d  867,  1962  U.S. 
App.  LEXIS  3335  (C.A.D.C.  1962). 

Argument  and  conduct  of  counsel. 

In  prosecution  for  felony-murder,  first-degree 
murder,  armed  robbery,  robbery  and  second- 
degree  burglary,  unvariegated  emphasis  of 
word  "they"  by  counsel  for  defendant  in  coun- 
sel's closing  argument,  in  which  he  often  re- 
ferred to  perpetrators  as  "they,"  was  not  plain 
error  prejudicing  two  codefendants  where  at 
least  six  men  were  in  group  which  ransacked 
victim's  apartment  at  time  of  charged  offenses. 
D.C.  Code  §§  22-1801(b),  22-2401,  22-2901,  22- 
3202;  Fed.Rules  Crim.Proc.  rule  52(b),  18 
U.S.C.  United  States  v.  Leonard,  494  F.2d  955, 
1974  U.S.  App.  LEXIS  10300  (C.A.D.C.  1974). 

Where  only  identification  witness  in  house- 
breaking and  larceny  case  testified  that  he  saw 
one  of  defendants  in  entrance  or  in  vicinity  of 
door  of  house  and  that  two  men  were  working 
or  doing  something  in  truck,  but  prosecuting 
attorney  in  opening  statement  told  jury  that 
witness  had  observed  one  of  defendants  come 
out  of  doorway  and  had  observed  them  working 
in  or  loading  something  into  truck  and  on 
redirect  prosecuting  attorney  in  question  to 
witness  assumed  such  as  a  fact,  new  trial  was 
required,  notwithstanding  instructions.  D.C. 
Code  1961,  §§  22-1801,  22-2202.  Jones  v. 
United  States,  338  F.2d  553,  1964  U.S.  App. 
LEXIS  4154  (C.A.D.C.  1964). 

In  prosecution  for  housebreaking,  fact  that 
prosecutor  remarked  to  jury,  in  his  summation, 
about  defendant's  failure  to  call  certain  wit- 
nesses, did  not  mean  that  trial  court  was  re- 
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quired  to  instruct  jury  that  it  was  not  the  duty 
of  defendant  to  make  any  defense,  and  trial 
court  did  not  err  in  refusing  such  a  requested 
instruction.  D.C.  Code  1951,  §  22-1801.  Law- 
son  V.  U.S.,  248  F.2d  654,  1957  U.S.  App.  LEXIS 
3849  (C.A.D.C.  1957). 

In  prosecution  for  housebreaking  and  lar- 
ceny, record  supported  government's  theory 
that,  while  witness  had  made  conflicting  state- 
ments regarding  whether  he  would  testify, 
prosecutor  reasonably  believed  that  he  would 
testify,  and  therefore  action  of  prosecutor  in 
calling  witness  who  identified  certain  tools,  but 
then  relied  on  his  privilege  and  refused  to 
connect  himself  or  defendant  with  the  crime, 
was  not  objectionable  on  ground  that  defendant 
was  deprived  of  a  fair  trial,  where  court  in- 
structed the  jury  to  disregard  witness'  testi- 
mony and  the  tools  which  he  identified.  D.C. 
Code  1940,  §§  22-1801,  22-2201,  22-2202.  Bord 
v.  U.S.,  133  F.2d  313,  1942  U.S.  App.  LEXIS 
2501  (1942). 

Prosecutor's  closing  argument  to  consider 
defendant  before  painting  government  wit- 
nesses "as  to  the  low  life  that  you  might  want  to 
believe  they  are"  was  improper  in  prosecution 
for  murder,  burglary,  and  carrying  of  pistol 
without  license.  D.C.  Code  1981,  §§  22-1801(a), 
22-2401,  22-3202,  22-3204.  James  v.  United 
States,  580  A.2d  636,  1990  D.C.  App.  LEXIS 
223  (1990). 

Prosecutor's  rebuttal  argument  which  was  to 
the  effect  that  all  of  the  evidence  came  from  the 
Government,  which  did  not  mention  defendant, 
which  followed  defense  counsel's  previous  re- 
minder to  the  jury  that  defendant  did  not 
testify,  and  which  was  not  objected  to,  did  not 
amount  to  plain  error.  D.C.  Code  §  22- 180 Kb). 
Manago  v.  United  States,  331  A.2d  335,  1975 
D.C.  App.  LEXIS  310  (1975). 

Arrest. 

Where  officers  were  investigating  reported 
burglary,  and  defendants  were  seen  carrying 
coffee  table,  and  their  distinctive  clothing 
matched  clothing  of  men  seen  in  vicinity  of 
burglary,  and  there  was  a  furtive  disposal  of 
instrumentalities  of  burglary  by  one  defendant, 
and  other  defendant  attempted  to  get  his  gun 
out  of  pocket  as  officers  approached,  there  was 
probable  cause  for  arrest  of  defendants  and  for 
their  search  and  search  of  their  automobile. 
D.C.  Code  §§  22-1801(b),  22-2201,  22-3204. 
United  States  v.  Cunningham,  424  F.2d  942, 
1970  U.S.  App.  LEXIS  10048  (C.A.D.C.  1970), 
writ  of  certiorari  denied  by  399  U.S.  914,  90  S. 
Ct.  2218,  26  L.  Ed.  2d  572,  1970  U.S.  LEXIS 
1479  (1970). 

Officers,  who  were  investigating  drugstore 
robbery,  who  knew  that  defendant  had  commit- 
ted similar  robbery  two  years  before,  and  who 
discovered,  on  defendant's  premises,  heap  of 
bottles  and  cigarettes,  which  were  of  type  sto- 


len from  drugstore,  had  probable  cause  to  be- 
lieve defendant  was  guilty  of  felony,  and,  there- 
fore, were  justified  in  arresting  defendant 
without  warrant.  D.C.  Code  1951,  §§  22-1801, 
22-2201,  22-2202.  Ellison  v.  U.S.,  206  F.2d  476, 
1953  U.S.  App.  LEXIS  2772  (C.A.D.C.  1953). 

Police  lacked  probable  cause  to  arrest  defen- 
dant for  burglary  and  to  search  bag  he  was 
carrying  incident  to  an  arrest,  despite  existence 
of  reasonable  suspicion  to  stop  defendant  and 
companion  in  connection  with  that  burglary, 
where  officer  who  stopped  defendant  and  com- 
panion reported  the  stop  20  minutes  after  vic- 
tim reported  seeing  burglars  flee,  stop  occurred 
a  mile  and  a  half  from  scene  of  burglary,  and 
neither  individual  was  wearing  red  pants  as 
reported  by  burglary  victim.  McFerguson  v. 
United  States,  770  A.2d  66,  2001  D.C.  App. 
LEXIS  59  (2001),  remanded  sub  nomine 
Worthington  v.  United  States,  805  A.2d  929, 
2002  D.C.  App.  LEXIS  496  (D.C.  2002). 

The  entering  of  a  building  with  intent  to 
commit  any  offense  is  a  felony,  and  where 
officer's  information  gave  him  probable  cause  to 
believe  that  defendant  had  entered  building 
with  intent  to  steal,  and  defendant's  appear- 
ance fitted  "lookout"  description  given  officer, 
no  warrant  was  needed  and  arrest  of  defendant 
was  lawful;  and  fact  that  district  attorney  saw 
fit  to  reduce  charge  from  housebreaking  to  petit 
larceny  did  not  change  circumstances  of  arrest 
or  invalidate  confession  obtained  while  defen- 
dant was  being  held  under  such  arrest.  D.C. 
Code  1951,  §§  22-1801,  22-2202.  Scott  v.  U.S., 
147  A.2d  767,  1959  D.C.  App.  LEXIS  219 
(Cr.App.  1959). 

Attempted  burglary. 

Conviction  for  attempted  burglary,  which  dif- 
fers from  burglary  only  in  that  act  remains 
incomplete,  requires  finding  that  defendant 
had  already  formed  intent  to  commit  criminal 
offense  inside.  D.C.  Code  1981,  §  22-1801. 
Shelton  v.  United  States,  505  A.2d  767,  1986 
D.C.  App.  LEXIS  283  (1986). 

Common  law. 

Common-law  crime  of  burglary  has  been  re- 
placed by  statutory  crime  denominated  first- 
degree  burglary,  in  the  District  of  Columbia, 
and  the  common-law  crime  no  longer  exists. 
D.C.  Code  §  22-1801(a).  United  States  v.  Kear- 
ney, 498  F.2d  61,  1974  U.S.  App.  LEXIS  8584 
(C.A.D.C.  1974). 

Common-law  offense  of  burglary,  defined  as 
the  breaking  and  entering  of  a  dwelling  at 
night  with  the  intent  to  commit  a  felony,  no 
longer  exists  in  the  District  of  Columbia:  it  has 
been  replaced  by  a  statutory  crime.  D.C.  Code 
1981,  §  22-1801.  Swinson  v.  United  States,  483 
A.2d  1160,  1984  D.C.  App.  LEXIS  529  (1984). 

Much  broader  definition  of  burglary  found  in 
statute  is  in  derogation  of  the  common  law,  and 
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the  statute  is  therefore  to  be  construed  strictly. 
D.C.  Code  1981,  §  22-1801.  Swinson  v.  United 
States,  483  A.2d  1160,  1984  D.C.  App.  LEXIS 
529  (1984). 

Constitutional  rights  of  defendant. 

In  prosecution  for  first-degree  felony-murder 
while  armed,  second-degree  burglary  while 
armed,  carrying  a  pistol  without  a  license, 
second-degree  burglary  and  grand  larceny,  pre- 
trial publicity  concerning  defendant's  prior  ar- 
rests and  criminal  history  and  cache  of  prop- 
erty recovered  from  defendant's  home  that  had 
probable  connections  with  similar  offenses  was 
not  of  such  an  extreme  nature  as  to  deprive 
defendant  of  a  fair  trial.  D.C.  Code  1981,  §§  22- 
1801(b),  22-2201,  22-2401,  22-3202,  22-3204; 
U.S.  Const.Amend.  6.  Welch  v.  United  States, 
466  A.2d  829,  1983  D.C.  App.  LEXIS  484 
(1983). 

Construction  and  application. 

Federal  statute  for  District  of  Columbia,  de- 
fining crime  of  burglary  in  first  degree  and 
increasing  minimum  and  maximum  punish- 
ments therefor  and  increasing  minimum  pun- 
ishment for  robbery  by  amending  prior  laws  on 
both  crimes  became  effective  at  3:05  p.  m.  when 
it  was  signed  by  the  President,  and  not  before. 
D.C.  Code  §§  22-1801,  22-1801(a),  22-2901;  1 
U.S.C.  §  112;  U.S.  Const,  art.  1,  §  9,  cl.  3. 
United  States  v.  Casson,  434  F.2d  415,  1970 
U.S.  App.  LEXIS  10177  (C.A.D.C.  1970). 

Construction  with  other  statutes. 

Neither  the  unlawful  entry  statute  nor  the 
forcible  entry  statute  engrafts  any  additional 
elements  on  first-degree  burglary  statute  of  the 
District  of  Columbia;  unlawful  entry  statute 
does  not  purport  to  amend  burglary  statutes 
and  does  not  do  so  by  operation  of  law,  ex- 
pressly or  impliedly,  nor  do  requirements  of 
unlawful  entry  statute  constitute  additional 
elements  of  every  second-degree  burglary.  D.C. 
Code  §§  22-1801(a,  b),  22-3102.  United  States 
V.  Kearney  498  F2d  61,  1974  U.S.  App.  LEXIS 
8584  (C.A.D.C.  1974). 

Defense  of  consent. 

Under  District  of  Columbia  statute  defining 
burglary  as  entry  without  breaking  with  intent 
to  commit  any  criminal  offense,  consent  to 
enter  is  not  defense  where  one  is  shown  to  have 
entered  with  the  requisite  criminal  intent.  D.C. 
Code  §§  22-1801(a),  22-3102.  United  States  v. 
Kearney  498  F.2d  61,  1974  U.S.  App.  LEXIS 
8584  (C.A.D.C.  1974). 

Even  if  entry  against  will  of  occupants  was 
required  for  first-degree  burglary  in  District  of 
Columbia,  there  was  vitiation  of  consent  and 
thus  entry  against  will  of  occupants,  where 
consent  to  enter  was  obtained  by  use  of  pre- 
tense, subterfuge,  misrepresentation  and  con- 
cealment.  D.C.   Code   §  22-1801(a).  United 


States  V.  Kearney  498  F.2d  61,  1974  U.S.  App. 
LEXIS  8584  (C.A.D.C.  1974). 

Consent  to  enter  is  not  defense  to  burglary 
when  consent  is  obtained  by  ruse  with  required 
criminal  intent.  D.C.  Code  1981,  §  22-1801(a). 
McKinnon  v.  United  States,  644  A.2d  438,  1994 
D.C.  App.  LEXIS  100  (1994),  writ  of  certiorari 
denied  by  513  U.S.  1005,  115  S.  Ct.  523,  130  L. 
Ed.  2d  428,  1994  U.S.  LEXIS  8113,  63  U.S.L.W. 
3386  (1994). 

Reasonable  belief  of  right  to  enter  premises 
and  remain  therein  is  a  defense  under  the 
trespass  statute.  D.C.  Code  §  22-3102. 
Gaetano  v.  United  States,  406  A.2d  1291,  1979 
D.C.  App.  LEXIS  453  (1979). 

As  a  defense  to  a  trespass  prosecution,  the 
"reasonable  belief"  concept  must  be  based  in 
the  pure  indicia  of  innocence,  in  that  there 
must  be  some  evidence  that,  for  example,  the 
individual  had  no  reason  to  know  that  he  was 
trespassing  on  the  rights  of  others,  such  as  a 
belief  that  he  had  title  to  or  possessed  an 
interest  in  the  land  or  that  the  land  was  pub- 
licly owned  or  that  he  was  invited.  D.C.  Code 
§  22-3102.  Gaetano  v.  United  States,  406  A.2d 
1291,  1979  D.C.  App.  LEXIS  453  (1979). 

Defenses  generally. 

The  "bona  fide  belief"  defense  to  charge  of 
criminal  trespass  was  not  meant  to  and  does 
not  exonerate  individuals  who  believe  they 
have  a  right,  or  even  a  duty,  to  violate  the  law  in 
order  to  effect  a  moral,  social  or  political  pur- 
pose, regardless  of  the  genuineness  of  the  belief 
or  the  popularity  of  the  purpose.  D.C.  Code 
§  22-3102.  Gaetano  v.  United  States,  406  A.2d 
1291,  1979  D.C.  App.  LEXIS  453  (1979). 

Belief  that  sit-in  at  private  abortion  facility 
was  necessary  to  save  human  life  did  not  rise  to 
level  of  a  "bona  fide  belief"  defense  in  trespass 
action;  also,  evidence  that  abortion  terminated 
life  of  the  fetus  did  not  support  an  immediate 
call  to  action  in  violation  of  the  law.  D.C.  Code 
§  22-3102.  Gaetano  v.  United  States,  406  A.2d 
1291,  1979  D.C.  App.  LEXIS  453  (1979). 

Degrees  of  burglary. 

Under  District  of  Columbia  law,  second-de- 
gree burglary  entails  unlawful  entering  of  a 
building  with  intent  to  commit  a  criminal  of- 
fense. United  States  v.  Carter,  522  F.2d  666, 
1975  U.S.  App.  LEXIS  13956  (C.A.D.C.  1975). 

Criminal  intent  at  the  time  of  entry  is  essen- 
tial element  of  burglary  in  the  second  degree. 
D.C.  Code  §  22-1801(b).  United  States  v.  Coo- 
per, 473  R2d  95,  1972  U.S.  App.  LEXIS  6815 
(C.A.D.C.  1972). 

Crucial  element  of  offense  of  second-degree 
burglary  is  the  specific  intent  which  impelled 
entry  and  is  not  the  lawful  or  unlawful  manner 
of  entry  D.C.  Code  §§  22-1801,  22-1801(b). 
United  States  v.  Jeffries,  45  F.R.D.  110,  1968 
U.S.  Dist.  LEXIS  12791  (D.D.C1968). 
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An  unlawful  entry  bears  heavily  on  question 
of  defendant's  intent  to  commit  second-degree 
burglary  but  it  is  not  a  prerequisite  to  the 
establishment  of  such  an  intent.  D.C.  Code 
§§  22-1801,  22-1801(b).  United  States  v.  Jef- 
fries, 45  F.R.D.  110,  1968  U.S.  Dist.  LEXIS 
12791  (D.D.C1968). 

Burglary  in  first  degree  requires  proof  of 
entry  of  dwelling  or  room  of  another  used  as 
sleeping  apartment,  while  occupied  by  any  per- 
son, with  intent  to  commit  criminal  offense. 
D.C.  Code  1981,  §  22-1801(a).  McKinnon  v. 
United  States,  644  A.2d  438,  1994  D.C.  App. 
LEXIS  100  (1994),  writ  of  certiorari  denied  by 
513  U.S.  1005,  115  S.  Ct.  523,  130  L.  Ed.  2d  428, 
1994  U.S.  LEXIS  8113,  63  U.S.L.W.  3386 
(1994). 

In  order  to  prove  armed  first-degree  burglary, 
government  must  establish  armed  entry  into 
occupied  dwelling  with  intent  to  commit  crime 
therein,  and  intent  to  commit  the  crime  must 
have  been  formed  by  time  of  entry  inside  the 
premises.  D.C.  Code  1981,  §  22-1801(a).  Mar- 
shall V  United  States,  623  A.2d  551,  1992  D.C. 
App.  LEXIS  165  (1992). 

To  commit  first-degree  burglary,  person  en- 
tering dwelling  must  already  have  formed  in- 
tent to  commit  criminal  offense  while  inside. 
Nelson  v  United  States,  601  A.2d  582,  1991 
D.C.  App.  LEXIS  355  (1991). 

First-degree  burglary,  an  offense  against 
habitation,  is  completed  when  individual  en- 
ters occupied  dwelling  with  intent  to  commit 
criminal  offense.  Strickland  v.  United  States, 
332  A.2d  746,  1975  D.C.  App.  LEXIS  325 
(1975),  writ  of  certiorari  denied  by  423  U.S. 
846,  96  S.  Ct.  84,  46  L.  Ed.  2d  67,  1975  U.S. 
LEXIS  2535  (1975). 

Different  offenses  in  same  transaction. 

Offenses  of  murder,  housebreaking,  and  lar- 
ceny each  requires  elements  of  proof  which  are 
not  common  to  other  two  and  each  offense  is 
historically  an  independent  crime.  D.C.  Code 
§  22-2404.  United  States  v  Butler,  462  F.2d 
1195,  1972  U.S.  App.  LEXIS  10266  (C.A.D.C. 
1972). 

Ancient  distinction  that  robbery  offends  per- 
son and  burglary  habitation  has  not  been  oblit- 
erated by  Congress  with  respect  to  District  of 
Columbia  even  where  robbery  inside  dwelling 
follows  closely  on  heels  of  housebreaking  of  that 
dwelling.  D.C.  Code  1961,  §§  22-1801,  22-2901. 
Irby  V  United  States,  250  F.  Supp.  983,  1965 
U.S.  Dist.  LEXIS  6690  (D.D.C1965),  affirmed 
by  390  F2d  432,  129  U.S.  App.  D.C.  17,  1967 
U.S.  App.  LEXIS  4497  (1967). 

Burglary  with  intent  to  commit  two  assaults 
is  still  a  single,  unitary  burglary.  D.C.  Code 
1981,  §  22-1801(a).  Bowman  v  United  States, 
652  A.2d  64,  1994  D.C.  App.  LEXIS  250  (1994). 

Defendant  was  properly  subject  to  three  sep- 
arate convictions  for  second-degree  burglary 


where  he  made  three  separate  entries  into 
home  following  initial  entry  in  order  to  remove 
and  sell  items,  even  though  he  had  obtained 
complete  control  over  the  home  by  murdering 
its  occupants.  D.C.  Code  1981,  §  22-1801(b). 
Byrd  v  United  States,  618  A.2d  596,  1992  D.C. 
App.  LEXIS  353  (1992). 

Defendant  was  entitled  to  have  one  of  two 
burglary  convictions  vacated  where  both  con- 
victions were  predicated  on  a  single  transac- 
tion. D.C.  Code  1981,  §  22-1801(a).  Stewart  v 
United  States,  490  A.2d  619,  1985  D.C.  App. 
LEXIS  342  (1985). 

Housebreaking  and  robbery  convictions  can 
stand  together  since  robbery  and  burglary  stat- 
utes which  codify  common  law  protect  distinct 
societal  interests.  D.C.  Code  §§  22-1801(a),  22- 
2901,  22-3202.  Dixon  v  United  States,  320  A.2d 
318,  1974  D.C.  App.  LEXIS  215  (1974). 

Discovery. 

Where  prosecution's  case  rested  largely  upon 
testimony  of  a  sole  key  eyewitness  and  there 
was  ample  ground  for  suspicion  of  inconsisten- 
cies in  eyewitness'  identification,  trial  judge 
abused  his  discretion  in  failing  to  order  produc- 
tion of  those  parts  of  the  witness'  grand  jury 
testimony  relating  to  same  subject  testified  to 
at  trial.  Fed.Rules  Crim.Proc.  rule  6(e),  18 
U.S.C.;  D.C.  Code  1951,  §§  22-1801,  22-2201. 
De  Binder  v  U.S.,  292  F2d  737,  1961  U.S.  App. 
LEXIS  4462  (C.A.D.C.  1961). 

Where  there  was  no  evidence  that  police 
officer  had  ever  made  detailed  written  notes  at 
time  victim  reported  burglary,  it  was  not  viola- 
tion of  Jencks  Act  for  trial  court  to  refuse  to 
direct  prosecution  to  produce  such  notes.  D.C. 
Code§§  22-1801(b),  22-2201;  18  U.S.C.  §  3500. 
In  re  R.D.J.,  348  A.2d  301,  1975  D.C.  App. 
LEXIS  283  (1975). 

Double  jeopardy. 

Defendant's  convictions  for  burglary,  premed- 
itated murder,  and  robbery  arising  from  single 
criminal  transaction  did  not  merge,  so  as  to 
trigger  double  jeopardy  protection;  the  three 
convictions  required  separate  and  distinct  ele- 
ments of  proof.  D.C.  Code  1981,  §§  22-1801(a), 
22-2401,  22-2901,  22-3202;  U.S.C. 
Const.Amend.  5.  Bennett  v.  United  States,  620 
A.2d  1342,  1993  D.C.  App.  LEXIS  44  (1993). 

Punishment  for  both  first-degree  burglary 
while  armed  and  first-degree  felony-murder 
predicated  on  armed  robbery  did  not  violate 
double  jeopardy  clause,  where  armed  burglary 
charge  required  government  to  prove  at  least 
one  fact  that  felony-murder  did  not,  i.e.,  that 
defendant  entered  dwelling  or  other  building, 
apartment  or  room,  and  felony-murder  charge 
required  proof  of  at  least  one  fact  that  armed 
burglary  did  not,  i.e.,  that  defendant  killed 
another  person.  D.C.  Code  1981,  §§  22-1801(a), 
22-3202,  22-2401,  23-112;  U.S.  Const.Amend.  5. 
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Waller  v.  United  States,  531  A.2d  994,  1987 
D.C.  App.  LEXIS  456  (1987). 

Examination  of  witnesses. 

—  Confrontation  rights,  examination  of 

witnesses. 

In  prosecution  for  armed  burglary,  armed 
robbery,  and  assault,  trial  court's  ruling  curtail- 
ing in  limine  defense  counsel's  inquiry  of  com- 
plainant concerning  her  possible  status  as  a 
police  informant  in  other  cases,  which  allegedly 
would  have  caused  jury  to  view  her  testimony 
with  skepticism,  was  not  an  abridgement  of 
defendant's  Sixth  Amendment  right  to  confron- 
tation, in  that  such  evidence  was  not  relevant 
given  fact  that  complainant's  status  was  that  of 
a  crime  victim  rather  than  that  of  a  provider  of 
information  regarding  criminal  activities  of 
others  and  fact  that  jury  had  before  it  com- 
plainant's admission  that  she  engaged  in  after- 
hours  sale  of  cigarettes  and  liquor  contrary  to 
law.  D.C.  Code  §§  22-502,  22-1801,  22-2901, 
22-3202,  25-102  et  seq.;  U.S.  Const.  Amend.  6. 
Smith  V.  United  States,  389  A.2d  1364,  1978 
D.C.  App.  LEXIS  543  (1978). 

—  Credibility  and  impeachment,  examina- 

tion of  witnesses. 

Refusal,  in  criminal  prosecution,  to  admit 
testimony  regarding  effect  of  drug  use  on  per- 
ception for  purposes  of  impeaching  testimony  of 
accomplice,  who  testified  for  government  and 
who  was  a  heroin  user,  unless  it  was  estab- 
lished that  accomplice  had  used  narcotics  on 
day  of  offenses  was  not  error.  D.C.  Code  §§  22- 
1801(b),  22-2401,  22-2901,  22-3202.  United 
States  V.  Leonard,  494  F.2d  955,  1974  U.S.  App. 
LEXIS  10300  (C.A.D.C.  1974). 

Where  defendant  had  testified  that  he  lived 
at  certain  address  during  month  in  which  bur- 
glary occurred,  that  he  had  returned  to  that 
address  on  date  of  burglary  after  finishing 
work,  that  he  had  worked  every  day,  presum- 
ably including  day  of  arrest,  and  that  he  had 
never  lived  around  corner  from  home  of  eyewit- 
ness to  burglary,  trial  judge  did  not  abuse 
discretion  by  permitting  Government  to  cross- 
examine  defendant  concerning  employer's  iden- 
tification card  which  referred  to  the  address 
around  the  corner  from  eyewitness'  home  and 
records  indicating  days  he  had  worked  during 
week  of  crime.  D.C.  Code  §§  22-1801(b),  22- 
2201.  United  States  v.  Rosebar,  463  F.2d  1255, 
1972  U.S.  App.  LEXIS  9684  (C.A.D.C.  1972). 

Cross-examination  of  defendant  during 
which  prosecution  was  permitted  to  develop 
that  for  some  time  prior  to  date  of  offense 
defendant  had  been  absent  from  his  military 
post  without  leave  was  improper,  and  prejudice 
was  magnified  by  erroneous  admission  of  gov- 
ernment's rebuttal  evidence  as  to  defendant's 
absence  from  military  post.  D.C.  Code  §§  22- 
502,  22-1801(a),  22-2901.  United  States  v. 


Shumate,  429  F.2d  777,  1970  U.S.  App.  LEXIS 
8423  (C.A.D.C.  1970). 

Where  defendant's  prior  convictions  of  unau- 
thorized use  of  vehicle  and  petit  larceny  were 
introduced  in  evidence  on  his  own  direct  exam- 
ination in  effort  to  support  contention  that  he 
was  framed  with  respect  to  grand  larceny 
charge  by  one  of  government's  witnesses,  he 
could  not  successfully  complain  of  alleged  error 
in  permitting  him  to  be  impeached  by  prior 
convictions,  notwithstanding  decisions  stating 
that  the  offense  of  taking  property  without 
right  does  not  bear  on  credibility.  D.C.  Code 
§§  22-1201,  22-1801(b),  22-2201.  United  States 
V.  Lucas,  426  F.2d  663,  1970  U.S.  App.  LEXIS 
9918  (C.A.D.C.  1970). 

Under  the  circumstances  defendant,  who  was 
convicted  of  housebreaking  and  grand  larceny, 
was  entitled  to  nonjury  hearing  to  determine 
whether  defendant  would  be  allowed  to  take 
stand  in  front  of  jury  without  prosecution  intro- 
ducing evidence  of  defendant's  prior  convic- 
tions. D.C.  Code  §§  22-1801,  22-2201; 
Fed.Rules  Crim.Proc.  rules  30,  52(a),  18  U.S.C. 
United  States  v.  Coleman,  420  F.2d  1313,  1969 
U.S.  App.  LEXIS  11537  (C.A.D.C.  1969). 

In  prosecution  for  rape  and  housebreaking, 
wherein  defendant  admitted  sex  relations  and 
testified  that  prosecutrix  had  consented,  pros- 
ecutor was  properly  allowed  to  impeach  defen- 
dant's credibility  by  reading  affidavit,  which 
defendant  had  made  as  indigent  defendant  to 
secure  subpoena  and  in  which  defendant  had 
stated  that  witness  whom  he  sought  to  sub- 
poena could  establish  alibi  for  him.  D.C.  Code 
1961,  §§  22-1801,  22-2801;  Fed.Rules 
Crim.Proc.  rule  17(b),  18  U.S.C.  Smith  v.  U.S., 
312  F.2d  867,  1962  U.S.  App.  LEXIS  3335 
(C.A.D.C.  1962). 

Prior  uncharged  robberies  of  drug  dealers 
were  not  sufficiently  similar  to  instant  offenses 
to  warrant  cross-examination  of  witness  con- 
cerning such  uncharged  robberies  in  prosecu- 
tion for,  inter  alia,  murder,  obstruction  of  jus- 
tice and  burglary,  arising  from  drug-related 
triple  murder  and  subsequent  murder  of  poten- 
tial prosecution  witness;  uncharged  robberies 
occurred  more  than  three  years  before  triple 
murder,  and  beyond  fact  that  victims  were 
believed  to  be  drug  dealers,  defense  counsel 
proffered  no  similarities  between  those  earlier 
robberies  and  triple  homicide.  Crutchfield  v. 
United  States,  779  A.2d  307,  2001  D.C.  App. 
LEXIS  182  (2001). 

Defendant  had  the  right  to  challenge  credi- 
bility of  victim,  who  was  defendant's  estranged 
girlfriend,  by  offering  extrinsic  evidence  to 
show  bias,  in  prosecution  for  various  offenses 
including  burglary  and  arson.  D.C.  Code  1981, 
§§  22-401,  22-1801(b).  Grayton  v.  United 
States,  745  A.2d  274,  2000  D.C.  App.  LEXIS  17 
(2000). 
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Through  cross-examination  of  witnesses  in 
prosecution  for  felony-murder  and  first-degree 
burglary  on  subject  of  their  plea  agreement, 
defense  counsel  suggested  that  witnesses  had  a 
motive  to  lie  at  trial,  and  thereby  triggered 
application  of  rules  which  permit  admission  of 
prior  consistent  statements,  for  purposes  of 
determining  whether  such  prior  consistent 
statements  were  properly  admitted.  D.C.  Code 
1981,  §§  22-1801(a),  22-2401,  22-3202,  22- 
3204.  Williams  v  United  States,  483  A.2d  292, 
1984  D.C.  App.  LEXIS  524  (1984),  writ  of 
certiorari  denied  by  474  U.S.  906,  106  S.  Ct. 
275,  88  L.  Ed.  2d  236,  1985  U.S.  LEXIS  4003 
(1985). 

Trial  court  in  prosecution  for  felony-murder 
and  first-degree  burglary  erred  in  admitting 
previous  statements  of  three  prosecution  wit- 
nesses during  redirect  to  rehabilitate  their  tes- 
timony after  defense  counsel  suggested  that 
witnesses  had  a  motive  to  lie  at  trial,  where 
prior  statements  were  made  to  law  enforcement 
officials  at  a  time  when  witnesses  were  under 
arrest  and  knew  that  they  could  be  tried  for 
first-degree  murder,  and  thus,  had  a  motive  to 
lie  to  the  detective  who  took  the  statements. 
D.C.  Code  1981,  §§  22-1801(a),  22-2401,  22- 
3202,  22-3204.  Williams  v.  United  States,  483 
A.2d  292,  1984  D.C.  App.  LEXIS  524  (1984), 
writ  of  certiorari  denied  by  474  U.S.  906,  106  S. 
Ct.  275,  88  L.  Ed.  2d  236,  1985  U.S.  LEXIS 
4003  (1985). 

In  prosecution  for  attempted  burglary  in  the 
second  degree  and  attempted  petit  larceny, 
prosecutor's  impeachment  of  defendant  with  a 
prior  conviction  of  attempted  petit  larceny  fol- 
lowing several  questions  about  the  details  of 
the  offense  was  proper,  in  that  the  prosecutor's 
impeachment  did  not  immediately  follow  defen- 
dant's general  denial  of  the  charged  crime  and 
there  was  no  sequence  of  questioning  concern- 
ing a  key  element  of  a  charged  offense  inter- 
mingled with  repeated  impeachment  by  previ- 
ous convictions  of  similar  offenses.  D.C.  Code 
1981,  §§  14-305,  22-103,  22-1801(b),  22-2202. 
Baptist  V.  United  States,  466  A.2d  452,  1983 
D.C.  App.  LEXIS  471  (1983). 

In  prosecution  for  attempted  burglary  in  the 
second  degree  and  attempted  petit  larceny, 
prosecutor's  impeachment  of  defendant  with  a 
prior  attempted  robbery  conviction  following 
prosecutor's  questioning  defendant  concerning 
defendant's  alleged  car  breakdown,  possession 
of  pliers  and  wire  cutters,  and  his  discovery  of  a 
hole  in  the  fence  to  the  train  yard  in  which  the 
offenses  occurred  was  proper.  D.C.  Code  1981, 
§§  14-305,  22-103,  22-1801(b),  22-2202.  Baptist 
V.  United  States,  466  A.2d  452,  1983  D.C.  App. 
LEXIS  471  (1983). 

In  prosecution  for  attempted  burglary  in  the 
second  degree  and  attempted  petit  larceny, 
prosecutor's  impeachment  of  defendant  with  a 
prior  conviction  for  larceny  at  the  outset  of 


defendant's  cross-examination  was  proper.  D.C. 
Code  1981,  §§  14-305,  22-103,  22-1801(b),  22- 
2202.  Baptist  v  United  States,  466  A.2d  452, 
1983  D.C.  App.  LEXIS  471  (1983). 

In  prosecution  for  attempted  robbery,  bur- 
glary, assault,  and  murder,  trial  court  did  not 
err  in  denying  defendant's  pretrial  motion  to 
limit  his  impeachment  to  fact  but  not  nature  of 
his  prior  convictions.  D.C.  Code  1981,§§  22- 
502,  22-1801(a),  22-2401,  22-2402,  22-3202,  22- 
3204.  Baptist  v.  United  States,  466  A.2d  452, 
1983  D.C.  App.  LEXIS  471  (1983). 

—  Privilege  of  witness. 

Provisions  of  Organized  Crime  Control  Act 
requiring  prosecutor  to  obtain  authorization 
from  Attorney  General  before  granting  immu- 
nity to  witnesses  who  refuse  to  testify  did  not 
bar  prosecutor's  grant  of  immunity  to  minor 
witnesses  who  at  no  time  refused  to  testify  and 
who  were  merely  innocent  bystanders  of  bur- 
glary with  which  defendant  was  charged.  18 
U.S.C.  §§  6001-6005;  D.C.  Code  §§  22-1801(b), 
22-2201.  In  re  R.D.J.,  348  A.2d  301,  1975  D.C. 
App.  LEXIS  283  (1975). 

Where  evidence  indicated  that  two  minor 
witnesses  were  innocent  bystanders  to  bur- 
glary, and  where  witnesses  were  at  all  times 
willing  to  testify  against  defendant,  defendant 
did  not  have  standing  to  assert  that  trial  court's 
refusal  to  appoint  counsel  for  such  minor  wit- 
nesses before  they  testified  was  violation  of 
witnesses'  Fifth  Amendment  privilege  against 
self-incrimination.  U.S.  Const.  Amend.  5;  D.C. 
Code  §§  22-1801(b),  22-2201.  In  re  R.D.J.,  348 
A.2d  301,  1975  D.C.  App.  LEXIS  283  (1975). 

Harmless  or  prejudicial  error. 

—  Admission  of  evidence,  harmless  or 

prejudicial  error. 

Error,  if  any,  in  introduction  into  evidence  of 
recordings  between  since  deceased  accomplice- 
informer  and  first  defendant  was  not  reversible 
error,  in  prosecution  for  conspiracy,  burglary, 
grand  larceny,  interstate  transportation  of  sto- 
len property  and  bringing  stolen  property  into 
the  District  of  Columbia.  U.S.  Const.  Amends. 
5,  6;  18  U.S.C.  §§  371,  2314;  D.C.  Code  §§  22- 
108,  22-1801,  22-2201.  United  States  v. 
Lemonakis,  485  F.2d  941,  1973  U.S.  App. 
LEXIS  9078  (C.A.D.C.  1973),  writ  of  certiorari 
denied  by  415  U.S.  989,  94  S.  Ct.  1586,  94  S.  Ct. 
1587,  39  L.  Ed.  2d  885,  1974  U.S.  LEXIS  757 
(1974). 

Evidence  presented  by  the  government  in 
prosecution  for  housebreaking  and  grand  lar- 
ceny was  so  compelling  that,  even  if  the  pretrial 
confrontation  between  defendant  and  two  pros- 
ecution witnesses  at  police  station  was  im- 
proper and  in-court  identification  of  defendant 
was  not  shown  by  clear  and  convincing  evi- 
dence to  have  an  independent  source,  error,  if 
any,  in  the  in-court  identifications  was  harm- 
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less.  D.C.  Code  §§  22-1801,  22-2201.  Taylor  v. 
United  States,  414  F.2d  1142,  1969  U.S.  App. 
LEXIS  12390  (C.A.D.C.  1969). 

In  proceeding  in  which  accused  was  charged 
with  armed  robbery  and  burglary  offenses  al- 
leged to  have  occurred  in  carryout  restaurant 
on  June  29  and  July  8  and  in  which  restaurant 
employee  testified  that  she  recognized  accused 
when  he  entered  on  July  8,  error  in  admitting 
employee's  remark  that  she  knew  accused 
"from  two  previous  robberies  where  he  robbed 
us  before"  was  harmless,  in  that  untainted 
testimony  overpoweringly  established  that  ac- 
cused committed  July  8th  offenses,  that  jury 
was  instructed  that  remark  was  not  to  be 
considered  on  issue  of  guilt  and  that  accused 
was  only  convicted  of  July  8th  offenses.  D.C. 
Code  §§  22-1801(b),  22-2901,  22-3202.  Harris 
V.  United  States,  366  A.2d  461,  1976  D.C.  App. 
LEXIS  432  (1976). 

Where,  in  prosecution  for  burglary  of  jewelry 
store,  after  prosecutor's  introduction  of  evi- 
dence that  store  owner  did  not  have  insurance, 
court  ruled  that  the  evidence  was  not  relevant 
and  should  be  stricken  from  the  record  and 
gave  cautionary  instruction  to  the  jury,  defen- 
dant was  amply  protected  from  hazard  of  im- 
permissible influence  and  the  question  and 
answer  did  not  constitute  such  plain  error  as  to 
require  reversal.  D.C.  Code  §  22-1801(b). 
Manago  v.  United  States,  331  A.2d  335,  1975 
D.C.  App.  LEXIS  310  (1975). 

Where  evidence  clearly  established  defen- 
dant's guilt  of  burglary  and  petit  larceny  of 
grocery  store,  admission  in  evidence  of  hearsay 
testimony  of  proprietor  of  store  that  he  had 
heard  that  defendant  had  stolen  his  keys  to 
store  was  not  substantial  or  prejudicial  error. 
D.C.  Code  §§  22-1801(b),  22-2202.  Fredericks 
V.  United  States,  306  A.2d  268,  1973  D.C.  App. 
LEXIS  309  (1973). 

—  Argument  and  conduct  of  counsel, 
harmless  or  prejudicial  error. 

Record  disclosed  uncontested  facts  so  con- 
firming defendant's  guilt  of  second-degree  bur- 
glary and  petit  larceny  consisting  in  theft  of 
money  from  coin-operated  laundry  machines 
located  in  locked  basement  room  of  an  apart- 
ment building  that  any  impropriety  in  prose- 
cuting attorney's  argument  must  be  classed  as 
harmless  error.  D.C.  Code  §§  22-1801(b),  22- 
2202;  Fed.Rules  Crim.Proc.  rule  52(a),  18 
U.S.C.  United  States  v.  Jones,  433  F.2d  1107, 
1970  U.S.  App.  LEXIS  11035  (C.A.D.C.  1970). 

Use  by  prosecuting  attorney,  in  prosecution 
for  burglary  II  and  petit  larceny,  of  phrase 
"lucky  enough  to  catch  somebody  right  in  the 
act,"  and  to  "catch  them  red-handed"  was  not  so 
prejudicial  as  to  constitute  plain  error.  D.C. 
Code§§  22-1801(b),  22-2202.  United  States  v. 
Stevenson,  424  F.2d  923,  1970  U.S.  App.  LEXIS 
10500  (C.A.D.C.  1970). 


Statement  of  prosecuting  attorney  that  if 
jury  believed  testimony  of  defendants,  who 
were  charged  with  burglary  II  and  petit  lar- 
ceny, they  must  conclude  that  police  officers 
were  "out-and-out  liars,"  was  not  so  prejudicial 
as  to  require  reversal.  D.C.  Code  §§  22-1801(b), 
22-2202.  United  States  v.  Stevenson,  424  F.2d 
923,  1970  U.S.  App.  LEXIS  10500  (C.A.D.C. 
1970). 

Even  if  prosecutor's  statement  that  there 
was  no  death  penalty  in  the  city  anymore,  made 
during  closing  argument  in  prosecution  for  fel- 
ony-murder and  first-degree  burglary,  was  im- 
proper, any  error  was  harmless,  in  view  of 
government's  strong  case  against  defendants 
coupled  with  court's  instructions  that  the  jury 
disregard  the  comment  and  fact  that  jurors 
eventually  were  instructed  by  the  court,  at 
defense's  request,  on  penalties  for  various  of- 
fenses, including  first-degree  murder.  D.C. 
Code  1981,  §§  22-1801(a),  22-2401,  22-3202, 
22-3204.  Williams  v.  United  States,  483  A.2d 
292,  1984  D.C.  App.  LEXIS  524  (1984),  writ  of 
certiorari  denied  by  474  U.S.  906,  106  S.  Ct. 
275,  88  L.  Ed.  2d  236,  1985  U.S.  LEXIS  4003 
(1985). 

In  proceeding  in  which  defendant  was  con- 
victed of  second-degree  burglary  and  destruc- 
tion of  private  property  and  in  which  jury  was 
instructed  that  arguments  of  counsel  were  not 
evidence  and  was  repeatedly  reminded  that 
they  were  the  sole  judges  of  believability  of 
witnesses,  prosecution's  improper  comments, 
which  were  made  during  rebuttal  argument 
and  which  were  directed  again  and  again  at 
veracity  of  defendant's  witnesses,  constituted 
such  prejudicial  misconduct  as  to  require  new 
trial,  in  light  of  certain  circumstances  including 
fact  that  the  matter  for  jury  consideration  con- 
sisted entirely  of  deciding  whether  to  believe 
police  officer  or  defense  witnesses.  D.C.  Code 
§§  22-403,  22-1801.  Dyson  v.  United  States, 
418  A.2d  127,  1980  D.C.  App.  LEXIS  334 
(1980). 

Where  defendant  accused  of  first-degree  bur- 
glary was  identified  by  victim  from  both  photo- 
graphs and  lineup,  and  was  identified  again  at 
trial,  and  where  defendant  admitted  he  knew 
occupant  of  burglarized  apartment  and  had 
been  to  apartment  on  prior  occasions  and  had 
left  note  found  near  entrance  to  apartment,  and 
where  there  was  no  missing  witness  instruction 
by  court,  jury  was  not  substantially  infiuenced 
in  its  deliberation  by  prosecutor's  remarks  in- 
viting jury  to  speculate  on  reason  for  absence  of 
witnesses  whom  defendant  failed  to  call  to 
corroborate  his  alibi.  D.C.  Code  §  22-1801(a). 
Conyers  v.  United  States,  309  A.2d  309,  1973 
D.C.  App.  LEXIS  351  (1973). 

—  Conduct  and  deliberations  of  jury, 
harmless  or  prejudicial  error. 

Defendant  in  second-degree  burglary  prose- 
cution could  not  have  been  prejudiced  by 
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court's  response  to  jury's  question  that  aiding 
and  abetting  instruction  applied  to  second-de- 
gree burglary,  in  that  it  was  unnecessary  for 
jury  to  agree  on  whether  he  was  inside  shoe 
store;  one  who  aids  and  abets  principal  in 
committing  crime  is  charged  as  principal.  D.C. 
Code  1981,  §§  22-105,  22-1801(b).  Tyler  v. 
United  States,  495  A.2d  1180,  1985  D.C.  App. 
LEXIS  444  (1985). 

—  Examination  of  witnesses,  harmless  or 
prejudicial  error. 

Refusal,  in  prosecution  for  felony-murder, 
first-degree  murder,  armed  robbery,  robbery 
and  second-degree  burglary,  to  permit  cross- 
examination  of  accomplice,  who  testified  for 
government  and  whose  counsel  had  been  in- 
formed that  government  would  be  willing,  with 
regard  to  unrelated  narcotics  and  robbery 
charges  against  accomplice,  to  accept  plea  of 
guilty  to  one  misdemeanor,  as  to  whether  gov- 
ernment had  made  any  disposition  of  such 
unrelated  charges  was  reversible  error  when 
considered  in  conjunction  with  other  errors. 
D.C.  Code§§  22-1801(b),  22-2401,  22-2901,  22- 
3202.  United  States  v.  Leonard,  494  F.2d  955, 
1974  U.S.  App.  LEXIS  10300  (C.A.D.C.  1974). 

Where  defendant  was  on  trial  for  second- 
degree  burglary  and  petit  larceny,  it  was  error 
to  grant  permission  for  impeachment  by  both  of 
defendant's  two-year-old  convictions  for  at- 
tempted housebreaking  and  for  petit  larceny, 
but  where  the  prosecution  used  only  the  at- 
tempted housebreaking  conviction,  no  preju- 
dice appeared.  D.C.  Code  §§  22-1801(b),  22- 
2202.  United  States  v.  Isaac,  449  F.2d  1040, 
1971  U.S.  App.  LEXIS  9894  (C.A.D.C.  1971). 

Error  of  trial  court,  in  prosecution  for  felony- 
murder and  first-degree  burglary,  in  admitting 
previous  statements  of  three  prosecution  wit- 
nesses to  rehabilitate  their  testimony  after  de- 
fense counsel  suggested  that  the  witnesses  had 
a  motive  to  lie  at  trial  was  harmless,  in  view  of 
government's  evidence  of  defendant's  active 
participation  in  the  crimes,  in  conjunction  with 
court's  detailed  charge  to  jury  regarding  limited 
use  of  prior  consistent  statements.  D.C.  Code 
1981,  §§  22-1801(a),  22-2401,  22-3202,  22- 
3204.  WilUams  v.  United  States,  483  A.2d  292, 
1984  D.C.  App.  LEXIS  524  (1984),  writ  of 
certiorari  denied  by  474  U.S.  906,  106  S.  Ct. 
275,  88  L.  Ed.  2d  236,  1985  U.S.  LEXIS  4003 
(1985). 

In  prosecution  for  armed  burglary,  armed 
robbery  and  assault,  error  of  a  constitutional 
dimension  occurred  in  restricting  scope  of  de- 
fense cross-examination  of  detective  and  com- 
plainant concerning  her  possible  role  as  an 
informant  in  other  cases,  which  might  have 
demonstrated  her  need  to  curry  favor  with 
authorities,  presumably  in  exchange  for  their 
overlooking  her  own  illegal  conduct  of  bootleg- 
ging liquor  and  cigarettes,  but  such  error  was 


harmless,  where  complainant  testified  that  she 
believed  that  police  were  aware  of  her  illegal 
activities,  complainant  admitted  status  as  law- 
breaker, evidence  showed  that  complainant 
was  victim  of  violent  assault  and  record  re- 
flected that  restricted  cross-examination  was  of 
relatively  little  importance  in  trial  below.  D.C. 
Code  §§  22-502,  22-1801,  22-2901,  22-3202,  25- 
102  et  seq.;  U.S.  Const.  Amend.  6.  Smith  v. 
United  States,  389  A.2d  1364,  1978  D.C.  App. 
LEXIS  543  (1978). 

Improper  prohibition  on  defendant  from  in- 
quiring on  cross-examination  into  federal  nar- 
cotics charge  pending  against  prosecution  wit- 
ness was  harmless  error  where  defendant  was 
permitted  to  cross-examine  witness  extensively 
regarding  his  possession  of  narcotics  parapher- 
nalia and  his  possession  and  use  of  marijuana 
and  cocaine  on  date  of  robbery,  and  where  other 
evidence  indicated  defendant's  guilt.  D.C.  Code 
§§  22-1801(a),  22-2901.  Rhodes  v.  United 
States,  354  A.2d  863,  1976  D.C.  App.  LEXIS 
511  (1976). 

—  In  general. 

Where  commissioner  at  preliminary  hearing 
advised  defendants,  charged  with  housebreak- 
ing, of  their  rights  as  specified  by  rule,  includ- 
ing right  to  retain  counsel,  and  no  evidence  was 
received  at  hearing  and  used  at  trial  and  no 
prejudice  was  shown,  on  appeal  from  convic- 
tion, from  their  being  unrepresented  by  counsel 
at  time  of  preliminary  hearing  and  allegedly 
being  without  adequate  advice  as  to  counsel  at 
such  time,  conviction  was  affirmed.  D.C.  Code 
1961,  §  22-1801;  Fed.Rules  Crim.Proc.  rule 
5(b),  18  U.S.C.  Shelton  v.  United  States,  343 
F.2d  347, 1965  U.S.  App.  LEXIS  6588  (C.A.D.C. 
1965),  writ  of  certiorari  denied  by  382  U.S.  856, 
86  S.  Ct.  108,  15  L.  Ed.  2d  93,  1965  U.S.  LEXIS 
814  (1965). 

—  Indictment  or  information,  harmless  or 

prejudicial  error. 

The  attempt  to  identify  particular  room  in 
indictment  charging  larceny  of  watch  and  en- 
tering a  room  with  intent  to  commit  larceny 
was  harmless  surplusage.  D.C.  Code  1940, 
§§  22-1801,  22-2202.  Fretz  v.  U.S.,  140  F2d 
468,  1944  U.S.  App.  LEXIS  3967  (1944). 

Failure  to  allege  an  unlawful  entry  in  count 
charging  second-degree  burglary  amounted  to 
no  more  than  harmless  error.  Fed.Rules 
Crim.Proc.  rule  7(c),  18  U.S.C;  D.C.  Code 
§§  22-1801,  22-1801(b).  United  States  v.  Jef- 
fries, 45  F.R.D.  110,  1968  U.S.  Dist.  LEXIS 
12791  (D.D.C1968). 

Misjoinder  of  robbery  counts  with  burglary 
counts  in  violation  of  rule  was  not  harmless 
error  in  that  it  was  likely  that  misjoinder 
prejudiced  defendants'  chances  of  acquittal  on 
each  charge  because  juxtaposition  of  the 
weaker  burglary  defense  of  innocent  presence 
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with  comparatively  stronger  robbery  defense  of 
temporary  voluntary  exchange  may  well  have 
damaged  defendants.  D.C.  Code  1981,  §§  22- 
403,  22-1801(b),  22-2901;  Criminal  Rules  8,  8(a, 
b).  Ray  v.  United  States,  472  A.2d  854,  1984 
D.C.  App.  LEXIS  319  (1984). 

Even  if  indictment  for  burglary  of  apartment 
were  defective  for  allegedly  laying  ownership 
wrongly  in  title  rather  than  occupancy  or  pos- 
session at  time  crime  was  committed,  such 
defect  did  not  warrant  reversal,  absent  allega- 
tion that  indictment  failed  to  fairly  apprise 
defendant  of  charges  against  him  or  that  it 
prejudiced  his  defense  in  any  way.  D.C.  Code 
§  22-1801(b).  Ingram  v.  United  States,  392 
A.2d  505,  1978  D.C.  App.  LEXIS  393  (1978). 

Reversal  was  not  required  by  reason  of  as- 
serted variance  between  allegations  in  burglary 
indictment  and  Government's  proof  on  charge 
that  defendant  had  entered  apartment  of  cor- 
poration while  evidence  indicated  that  on  day 
of  offense  a  particular  individual  was  in  posses- 
sion of  premises,  since  claimed  variance  would 
not  permit  defendant's  reprosecution  and  con- 
viction for  burglary  if  indictment  were 
amended  to  allege  that  occupant  of  apartment 
at  time  of  offense  was  particular  individual  and 
not  housing  corporation  and  absent  allegation 
that  had  occupancy  been  laid  in  particular 
individual,  rather  than  corporation,  defen- 
dant's right  to  break  and  enter  premises  would 
not  have  been  negated.  D.C.  Code  §  22-1801(b). 
Ingram  v.  United  States,  392  A.2d  505,  1978 
D.C.  App.  LEXIS  393  (1978). 

—  Instructions,  harmless  or  prejudicial 
error. 

Giving  of  instruction  that  jurors  were  permit- 
ted to  infer  that  second  defendant  was  "guilty  of 
the  crimes  charged,"  if  they  determined,  beyond 
a  reasonable  doubt,  that  he  was  found  in  unex- 
plained, exclusive  possession  of  recently  stolen 
property  was  reversible  error  where  the  pre- 
sumed fact  of  guilt  of  arson,  possession  of  a 
Molotov  cocktail  and  second-degree  burglary 
while  armed  with  a  Molotov  cocktail  did  not 
flow  from  possession  of  recently  stolen  military 
rifles.  D.C.  Code  §§  22-401,  22-1801(b),  22- 
3202,  22-32 15a.  United  States  v.  Carter,  522 
F.2d  666,  1975  U.S.  App.  LEXIS  13956 
(C.A.D.C.  1975). 

Failure  to  charge  on  unlawful  entry  in  pros- 
ecution for  housebreaking,  an  offense  which 
required  finding  of  larcenous  intent  in  addition 
to  elements  of  unlawful  entry,  was  harmless 
where  jury  found  defendant  guilty  of  larceny  as 
well  as  of  housebreaking.  Fed.Rules  Crim.Proc. 
rule  31(c),  18  U.S.C.;  D.C.  Code  1961,  §§  22- 
1801,  22-3102.  Stewart  v.  United  States,  324 
F2d  443,  1963  U.S.  App.  LEXIS  4033  (C.A.D.C. 
1963). 

In  prosecution  for  housebreaking  and  grand 
larceny,  trial  court  committed  no  reversible 


error  in  charging  that  if  defendant's  possession 
of  recently  stolen  property  was  not  accounted 
for  in  that  satisfactory,  straightforward  and 
truthful  way  that  would  stamp  it  as  an  honest 
accounting,  then  such  possession  would  be  a 
foundation  for  a  presumption  of  guilt  against 
the  possessor,  even  though  trial  court  could 
have  chosen  more  exact  language  in  its  attempt 
to  express  limited  character  of  presumption  to 
which  it  was  referring.  D.C.  Code  1940,  §§  22- 
1801,  22-2201.  Wright  v.  U.S.,  189  F.2d  699, 
1951  U.S.  App.  LEXIS  3219  (C.A.D.C.  1951). 

In  prosecution  where  the  same  evidence,  that 
is,  unexplained  possession  of  recently  stolen 
goods,  tended  to  support  all  counts  charging 
second-degree  burglary,  grand  larceny  and  re- 
ceiving stolen  property,  failure  to  instruct  that 
jury  could  not  find  defendants  guilty  of  receiv- 
ing stolen  property  if  it  also  found  them  guilty 
of  burglary  or  larceny  was  error  requiring  re- 
versal and  new  trial.  D.C.  Code  §§  22-1801(b), 
22-2201,  22-2205.  Franklin  v.  United  States, 
382  A.2d  20,  1978  D.C.  App.  LEXIS  410  (1978). 

Trial  court's  use  of  special  verdict  form  did 
not  confuse  jury  or  prejudice  defendant,  in 
prosecution  for  first-degree  burglary,  murder, 
and  assault  with  intent  to  commit  rape  while 
armed.  D.C.  Code  §§  22-501,  22-1801(a),  22- 
2403,  22-3202.  Harman  v.  United  States,  351 
A.2d  504,  1976  D.C.  App.  LEXIS  468  (1976), 
writ  of  certiorari  denied  by  429  U.S.  841,  97  S. 
Ct.  116,  50  L.  Ed.  2d  110, 1976  U.S.  LEXIS  2668 
(1976). 

Failure  to  give  standard  instruction  on  iden- 
tification in  prosecution  for  burglary  was  not 
prejudicial  error  where  identification  was  not  a 
telling  issue.  D.C.  Code  §  22-1801(a,  b). 
Massey  v.  United  States,  320  A.2d  296,  1974 
D.C.  App.  LEXIS  225  (1974). 

Where  jury  had  convicted  defendant  of  more 
serious  crime  of  attempted  burglary,  any  error 
in  instruction  on  lesser  included  offense  of 
unlawful  entry  was  not  prejudicial.  D.C.  Code 
§§  22-103,  22-1801.  Hebble  v.  United  States, 
257  A.2d  483,  1969  D.C.  App.  LEXIS  332  (App. 
1969). 

—  Remarks  of  judge,  harmless  or  prejudi- 
cial error. 

Trial  judge's  questioning  of  defense  witnesses 
on  certain  aspects  of  testimony  which  they  had 
given  in  support  of  alibi  claim  in  order  to  obtain 
much  needed  clarification  of  their  testimony 
rather  than  challenges  thereto  did  not  amount 
to  advocacy  against  alibi  theory  in  presence  of 
jury,  and  in  any  event  was  not  prejudicial 
where  it  was  not  significantly  different  in  na- 
ture from  judge's  questioning  of  a  vital  govern- 
ment witness  in  prosecution  for  housebreaking 
and  grand  larceny  D.C.  Code  §§  22-1801,  22- 
2201.  United  States  v.  Barbour,  420  F.2d  1319, 
1969  U.S.  App.  LEXIS  10507  (C.A.D.C.  1969). 
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Comment  by  court,  while  co-defendant  was 
on  witness  stand,  that  honest  people  are  in  bed 
at  3:00  in  the  morning  was  prejudicial  and 
defendant,  who  was  convicted  of  housebreak- 
ing, was  entitled  to  a  new  trial.  D.C.  Code  1961, 
§  22-1801.  Cunningham  v.  U.S.,  311  F.2d  772, 
1962  U.S.  App.  LEXIS  3569  (C.A.D.C.  1962). 

In  prosecution  for  first-degree  burglary,  trial 
court  erred  in  stating  that  evidence  of  defen- 
dant's prior  convictions  for  assault  and  robbery 
was  admissible  to  prove  a  predisposition  to 
gratify  sexual  desires  with  victim  since  such 
testimony  related  to  sexual  conduct  with  a 
person  other  than  victim  and  thus  would  have 
been  admissible  only  if  it  had  shown  an  un- 
usual sexual  taste  or  preference  on  defendant's 
part  and,  since  it  did  not,  its  admission  would 
have  served  only  to  prove  that  defendant  was 
likely  to  commit  rape;  admission  of  such  testi- 
mony, however,  was  harmless  since  it  was  ad- 
missible under  intent,  motive  and  identity  ex- 
ceptions. D.C.  Code  §  22-1801(a).  Calaway  v. 
United  States,  408  A.2d  1220,  1979  D.C.  App. 
LEXIS  492  (1979). 

—  Sentence  and  punishment,  harmless  or 

prejudicial  error. 

Where  concurrent  sentences  were  imposed 
on  defendant  for  crimes  of  carnal  knowledge 
and  housebreaking,  error,  if  any,  in  failure  to 
make  out  prima  facie  case  of  housebreaking  did 
not  result  in  prejudice  to  defendant.  D.C.  Code 
§§  22-1801,  22-2801.  Duckett  v.  United  States, 
410  F.2d  1004,  1969  U.S.  App.  LEXIS  13297 
(C.A.D.C.  1969). 

Where  general  sentence  imposed  upon  ac- 
cused, who  was  charged  under  two  count  indict- 
ment with  housebreaking  and  larceny,  was 
within  the  maximum  sentence  permitted  for 
housebreaking,  reviewing  court  could  affirm 
the  judgment  without  considering  alleged  er- 
rors concerning  conviction  for  larceny.  D.C. 
Code  1951,§§  22-1801,  22-2201,  22-2202. 
Nelms  V.  U.S.,  215  F.2d  678,  1954  U.S.  App. 
LEXIS  2875  (C.A.D.C.  1954). 

Indictment  or  information. 

—  Amendments,  indictment  or  informa- 

tion. 

Guilty  plea  to  first-degree  theft,  rather  than 
first-degree  burglary,  with  respect  to  one 
charged  incident  did  not  amount  to  a  construc- 
tive amendment  of  indictment,  but  rather  an 
amendment  of  government's  plea  offer,  where 
charge  to  which  defendant  was  allowed  to  plead 
guilty  was  already  contained  in  indictment. 
Johnson  v.  United  States,  812  A.2d  234,  2002 
D.C.  App.  LEXIS  721  (2002),  writ  of  certiorari 
denied  by  538  U.S.  1045,  123  S.  Ct.  2098,  155  L. 
Ed.  2d  1082,  2003  U.S.  LEXIS  3888,  71 
U.S.L.W.  3722  (2003). 

Where  count  of  indictment  charging  first- 
degree  burglary  alleged  in  the  conjunctive  that 


defendant  had  entered  the  dwelling  of  another 
"with  intent  to  steal  the  property  of  another 
and  to  commit  an  assault,"  count  presented  an 
unseverable,  unitary  charge  and  where  Gk)v- 
emment's  evidence  of  theft  was  legally  insuffi- 
cient, it  was  error  for  trial  court  to  permit 
Government  at  the  close  of  its  case-in-chief  to 
amend  count  to  delete  words  "to  steal  the 
property  of  another  and";  because  it  was  at  best 
speculative  that  grand  jury  would  have  re- 
turned a  true  bill  on  the  count  if  the  indictment 
had  been  presented  to  it  as  it  appeared  after  the 
amendment,  trial  court's  action  intruded  im- 
permissibly on  defendant's  Fifth  Amendment 
right  to  be  charged  for  serious  crimes  only  by 
grand  jury  indictment.  U.S.  Const.  Amend.  5; 
D.C.  Code  §  22-1801(a).  Whalen  v  United 
States,  379  A.2d  1152,  1977  D.C.  App.  LEXIS 
269  (1977),  reversed  by  445  U.S.  684,  100  S.  Ct. 
1432,  63  L.  Ed.  2d  715,  1980  U.S.  LEXIS  15 
(1980). 

Where  amendment  of  information  charging 
attempted  second-degree  burglary,  destroying 
private  property,  and  petit  larceny  to  reflect 
that  property  in  question  belonged  to  corpora- 
tion in  care  and  custody  of  individual,  as  op- 
posed to  individual  alone  as  charged  in  original 
information,  conformed  to  testimony  at  trial 
and  no  prejudice  was  occasioned  by  the  defense, 
permitting  such  amendment  was  not  error 
D.C.  Code  §§  22-103,  22-403.  22-1801(b),  22- 
2202;  D.C.  Code  General  Sessions  Court  Rules, 
Criminal  Division  rule  7(e).  King  v.  United 
States,  271  A.2d  556,  1970  D.C.  App.  LEXIS 
365  (App.  1970). 

—  In  generaL 

Specific  intent  required  for  second-degree 
burglary  must  be  charged  with  such  particular- 
ity as  to  designate  specific  crime  grand  jury  had 
in  mind  when  it  charged  that  accused  intended 
to  commit  some  offense.  D.C.  Code  §  22- 
1801(b).  United  States  v.  Seegers,  445  F.2d  232, 
1971  U.S.  App.  LEXIS  10574  (C.A.D.C.  1971). 

Indictment  charging  that  defendant  entered 
building  with  intent  to  commit  a  criminal  of- 
fense therein  was  insufficient  to  charge  the 
offense  of  second-degree  burglary  for  failure  to 
allege  the  specific  crime,  and  conviction  of  sec- 
ond-degree burglary  thereunder  must  be  va- 
cated. United  States  v.  Seegers,  445  F.2d  232, 
1971  U.S.  App.  LEXIS  10574  (C.A.D.C.  1971). 

Where  evidence  in  burglary  prosecution  indi- 
cates that  accused  may  have  intended  to  com- 
mit several  offenses  following  unlawful  entry, 
indictment  may  allege  intent  to  commit  one  or 
more  ulterior  crimes  and  jury  may  be  in- 
structed that  accused  may  be  found  to  have 
possessed  necessary  intent  for  burglary  if  they 
find  beyond  reasonable  doubt  that  he  had  in- 
tent to  commit  one  or  more  of  specified  ulterior 
offenses.  United  States  v.  Thomas,  444  F.2d 
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919,  1971  U.S.  App.  LEXIS  10575  (C.A.D.C. 
1971). 

Where  evidence  of  ulterior  crime  be  indefi- 
nite, indictment  in  burglary  prosecution  may 
allege  intent  to  commit  crime  of  larceny  and 
jury  may  be  instructed  that  such  circumstances 
if  not  explained  to  their  satisfaction  may  fur- 
nish basis  for  inference  that  entry  was  made 
with  intent  to  commit  larceny,  but  such  conclu- 
sion is  not  required.  United  States  v.  Thomas, 
444  F.2d  919,  1971  U.S.  App.  LEXIS  10575 
(C.A.D.C.  1971). 

Indictment  charging  that  defendant  entered 
dwelling  "with  intent  to  commit  a  criminal 
offense  therein"  in  violation  of  burglary  statute 
was  insufficient  to  charge  first-degree  burglary 
in  that  it  did  not  identify  offense  defendant 
intended  to  commit  upon  entry;  however,  in- 
dictment was  sufficient  to  charge  unlawful  en- 
try D.C.  Code  §  22-1801(a).  United  States  v. 
Thomas,  444  F.2d  919,  1971  U.S.  App.  LEXIS 
10575  (C.A.D.C.  1971). 

In  indictment  for  burglary,  ulterior  crime 
need  not  be  alleged  as  fully  as  would  be  neces- 
sary if  ulterior  crime  were  itself  offense 
charged;  it  is  ordinarily  sufficient  to  allege 
offense  in  general  terms.  D.C.  Code  §  22- 
1801(a).  United  States  v.  Thomas,  444  F.2d  919, 
1971  U.S.  App.  LEXIS  10575  (C.A.D.C.  1971). 

Under  statute  providing  that  no  person  shall 
have  in  his  possession  any  instrument,  tool,  or 
other  implement  for  picking  locks  or  pockets,  or 
that  is  usually  employed  or  reasonably  may  be 
employed  in  commission  of  any  crime,  if  he  is 
unable  satisfactorily  to  account  for  possession 
of  the  implement,  proof  of  intent  is  essential 
element  of  government's  case.  D.C.  Code  1951, 
§§  22-3302(2,  8),  22-3601.  Benton  v.  U.S.,  232 
F.2d  341,  1956  U.S.  App.  LEXIS  3028  (C.A.D.C. 
1956). 

The  purpose  of  the  law  in  requiring  the  name 
of  the  person,  who  occupied  and  used  building 
entered,  to  be  stated  in  indictment,  is  to  nega- 
tive the  defendant's  right  to  break  and  enter 
and  to  protect  him  from  a  second  prosecution 
for  the  same  offense.  Bord  v.  U.S.,  133  F.2d  313, 
1942  U.S.  App.  LEXIS  2501  (1942). 

The  purpose  of  requiring  the  indictment  to 
state  the  name  of  the  person  who  occupied  and 
used  the  building  entered  is  to  negative  defen- 
dant's right  to  break  and  enter  and  to  protect 
him  from  a  second  prosecution  for  the  same 
offense.  Cady  v.  U.S.,  293  F  829,  1923  U.S.  App. 
LEXIS  1681  (1923). 

Counts  of  housebreaking  and  robbery,  to 
which  petitioner  pleaded  guilty,  charged  inde- 
pendent crimes,  since  housebreaking  count 
charged  and  made  necessary  proof  of  entry  of 
dwelling  with  intent  to  steal  property  but  proof 
of  entry  was  not  essential  to  robbery  count, 
whereas  robbery  charge  required  proof  of  tak- 
ing in  particular  manner  of  something  of  value 
from  victim's  person  or  immediate  actual  pos- 


session, facts  that  were  not  essential  elements 
of  housebreaking.  D.C.  Code  1961,  §§  22-1801, 
22-2901.  Irby  v.  United  States,  250  F.  Supp. 
983,  1965  U.S.  Dist.  LEXIS  6690  (D.D.C1965), 
affirmed  by  390  F2d  432, 129  U.S.  App.  D.C.  17, 
1967  U.S.  App.  LEXIS  4497  (1967). 

Count  of  indictment  charging  housebreaking 
by  entry  of  room  with  intent  to  violate  Federal 
Communications  Act  would,  in  view  of  the  na- 
ture of  the  offenses  and  in  view  of  unusual 
character  of  punishments  specified  by  Congress 
for  Communications  Act  violations,  be  dis- 
missed. Communications  Act  of  1934,  §§  301, 
501,  502,  47  U.S.C.  §§  301,  501,  502;  D.C.  Code 
1961,  §  22-1801.  United  States  v.  Frank,  225  F 
Supp.  573,  1964  U.S.  Dist.  LEXIS  6474 
(D. D.C  1964),  US  Supreme  Court  certiorari  dis- 
missed by  382  U.S.  923,  86  S.  Ct.  317,  15  L.  Ed. 
2d  338,  1965  U.S.  LEXIS  261  (1965). 

In  prosecution  for  burglary  or  attempted  bur- 
glary, Government  must  prove  that  building  or 
other  premises  involved  belonged  to  someone 
other  than  defendant,  but  it  does  not  have  to 
prove  precisely  who  the  owner  was.  D.C.  Code 
1981  §  22-1801(b).  Douglas  v.  United  States, 
570  A.2d  772,  1990  D.C.  App.  LEXIS  34  (1990). 

In  case  concerning  breaking  and  entering  of 
parking  meter,  information  which  did  not  di- 
rectly allege  that  District  of  Columbia  or  any- 
one else  owned  parking  meter  was  technically 
defective.  Craig  v.  United  States,  490  A.2d 
1173,  1985  D.C.  App.  LEXIS  377  (1985). 

Robbery  counts  should  not  have  been  tried 
jointly  with  burglary  counts,  and  joinder  of 
those  counts  was  violative  of  rule  governing 
joinder  of  defendants,  where  offenses  were  not 
directed  toward  the  common  goal  of  obtaining 
property  from  others,  no  evidence  was  produced 
that  the  robbery  necessarily  led  to  or  caused  the 
burglary,  and  proof  of  one  did  not  necessarily 
overlap  substantially  upon  the  other  since  one 
crime  was  stealing  coats  from  acquaintances 
and  other  crime  was  breaking  into  an  empty 
gas  station.  D.C.  Code  1981,  §§  22-403,  22- 
1801(b),  22-2901;  Criminal  Rules  8,  8(a,  b).  Ray 
V.  United  States,  472  A.2d  854,  1984  D.C.  App. 
LEXIS  319  (1984). 

Indictment  charging  that  defendant  "broke 
open,  opened,  and  entered  without  right  a  juke 
box,  with  intent  to  carry  away  a  part  of  such 
device,  and  something  contained  therein"  was 
insufficient  for  failure  to  aver  that  property 
belonged  to  someone  other  than  defendant. 
D.C.  Code  §  22-3427;  U.S.  Const.  Amend.  6. 
United  States  v.  Pendergrast,  313  A.2d  103, 
1973  D.C.  App.  LEXIS  408  (1973). 

Joinder  of  counts  concerning  second-degree 
burglary,  grand  larceny,  and  attempted  bur- 
glary, was  not  improper.  D.C.  Code  §§  22-103, 
22-1801(b),  22-2201;  D.C.  Code  SCR,  Criminal 
Rule  8(a).  Coleman  v.  United  States,  298  A.2d 
40,  1972  D.C.  App.  LEXIS  303  (1972),  writ  of 
certiorari  denied  by  413  U.S.  921,  93  S.  Ct. 
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3070,  37  L.  Ed.  2d  1043,  1973  U.S.  LEXIS  1990 
(1973). 

Insanity  defense. 

In  prosecution  for  housebreaking,  psychia- 
trist's opinion  that  defendant  had  been  of  un- 
sound mind  on  date  when  crime  was  committed 
was  sufficient  to  satisfy  "some  evidence"  test 
and  thereby  to  shift  to  prosecution  the  burden 
of  proving  defendant's  sanity,  though  psychia- 
trist could  not  state  categorically  that  defen- 
dant had  not  known  right  from  wrong.  D.C. 
Code  1951,  §§  22-1801,  22-2201,  22-2202,  24- 
301.  Durham  v.  U.S.,  214  F.2d  862,  1954  U.S. 
App.  LEXIS  3901  (C.A.D.C.  1954). 

In  prosecution  for  housebreaking,  trial 
court's  acceptance  of  waiver  of  pretrial  lunacy 
hearing  from  defendant  who  stated  he  needed 
hospitalization  and  whose  testimony  showed 
confusion  was  error  notwithstanding  certifica- 
tion from  acting  superintendent  of  mental  hos- 
pital that  defendant  was  mentally  competent  to 
stand  trial.  D.C.  Code  1951,  §§  22-1801,  22- 
2201,  22-2202,  24-301.  Durham  v.  U.S.,  214 
F.2d  862, 1954  U.S.  App.  LEXIS  3901  (C.A.D.C. 
1954). 

Evidence  that,  inter  alia,  defendant  suffered 
from  severe  personality  disorder  that  caused 
him  on  occasion  to  disassociate  when  his  sexual 
advances  were  rejected,  and  that  while  defen- 
dant was  in  this  state,  he  did  not  have  capacity 
for  choice  or  control,  was  sufficient  to  allow  jury 
to  reasonably  infer  from  all  evidence  that  de- 
fendant had  necessary  mental  capacity  for  first 
degree  burglary  when  he  entered  victim's 
apartment  armed  with  knife  but  that  he  did  not 
have  capacity  for  choice  or  control  when  he 
killed  victim  because  of  a  then  dissociative 
condition.  D.C.  Code  §§  22-501,  22-1801(a),  22- 
2403,  22-3202,  24-301Ci).  Harman  v.  United 
States,  351  A.2d  504,  1976  D.C.  App.  LEXIS 
468  (1976),  writ  of  certiorari  denied  by  429  U.S. 
841,  97  S.  Ct.  116,  50  L.  Ed.  2d  110,  1976  U.S. 
LEXIS  2668  (1976). 

Instructions. 

—  Defenses. 

In  prosecution  based  on  defendants' 
unconsented  entry  into  offices  of  chemical  com- 
pany and  their  destruction  of  certain  property 
in  it,  instruction  that  Vietnam  war  was  not 
issue  in  case  and  that,  if  government  proved 
beyond  reasonable  doubt  that  one  or  more  of 
defendants  committed  elements  of  crimes 
charged,  law  does  not  recognize  as  defense  that 
defendants  were  motivated  to  commit  their  acts 
by  sincere  political,  religious  or  moral  convic- 
tions or  in  obedience  to  some  higher  law  was 
not  improper  despite  contention  that  instruc- 
tions were  coercive,  tantamount  to  directed 
verdict  of  guilty  and  outside  proper  scope  of 
judicial  instruction.  U.S.  v.  Dougherty,  473  F.2d 


1113,  1972  U.S.  App.  LEXIS  8684  (C.A.D.C. 
1972). 

In  prosecution  for  housebreaking  with  intent 
to  steal,  where  defendant  admitted  he  entered 
complainant's  office  and  took  property,  but  con- 
tended that  he  did  so  with  complainant's  con- 
sent, instruction  to  jury  that  complainant's 
consent  would  not  excuse  the  defendant  if  the 
property  taken  belonged  to  a  corporation  was 
improper,  since  if  defendant  took  the  property 
with  the  consent  of  a  man  he  believed  to  be  its 
owner,  defendant  had  no  intent  to  steal.  Mills  v. 
U.S.,  228  R2d  645,  1955  U.S.  App.  LEXIS  3712 
(C.A.D.C.  1955). 

Defendant's  testimony  that  he  participated 
in  the  crimes  because  he  was  instructed  to  do  so 
at  gunpoint  by  his  cousin,  and  that  he  was 
afraid  of  his  cousin  because  "he's  shot  at  peo- 
ple," warranted  instruction  on  the  defense  of 
duress,  in  prosecution  for  armed  robbery,  kid- 
napping while  armed,  assault,  and  burglary. 
McClam  v.  United  States,  775  A.2d  1100,  2001 
D.C.  App.  LEXIS  138  (2001). 

Defense  theories  for  which  defendant  pro- 
vided no  supporting  testimony  did  not  require 
jurj'  instructions  in  burglary  prosecutions. 
McFerguson  v.  United  States,  770  A.2d  66,  2001 
D.C.  App.  LEXIS  59  (2001),  remanded  sub 
nomine  Worthington  v.  United  States,  805  A. 2d 
929,  2002  D.C.  App.  LEXIS  496  (D.C.  2002). 

Where  existence  of  a  bona  fide  belief  of  a 
right  to  enter  is  genuinely  questionable,  an 
issue  proper  for  jury's  determination  arises, 
and  defendant  who  is  accused  of  unlawful  entry 
is  entitled  to  an  instruction  thereon,  but  where 
there  is  no  evidence  supportive  of  accused's 
claim  of  a  bona  fide  belief  of  a  right  to  enter 
there  is  no  duty  to  instruct  that  such  a  belief 
constitutes  a  valid  defense.  D.C.  Code  §  22- 
3102.  Smith  v.  United  States,  281  A.2d  438, 
1971  D.C.  App.  LEXIS  202  (1971). 

To  warrant  an  instruction  that  a  bona  fide 
belief  of  a  right  to  enter  constitutes  a  defense  to 
a  charge  of  unlawful  entry  it  is  not  sufficient 
that  an  accused  merely  claim  a  belief  of  a  right 
to  enter;  a  bona  fide  belief  must  have  some 
reasonable  basis,  D.C.  Code  §  22-3102.  Smith 
V.  United  States.  281  A.2d  438,  1971  D.C.  App. 
LEXIS  202  (1971). 

Defendant  was  not  entitled  to  an  instruction 
that  a  good-faith  belief  by  him  that  he  could 
enter  area  was  a  defense  to  charge  of  unlawful 
entry  where  defendant's  transgression  of  con- 
struction site  in  the  daytime  when  construction 
activity  was  in  progress  and  workers  were 
present  could  not  be  said  to  have  created  a 
right,  or  a  reasonable  belief  in  such,  to  trespass 
on  the  locked  unguarded  site  at  night.  D.C. 
Code  §  22-3102.  Smith  v.  United  States,  281 
A.2d  438,  1971  D.C.  App.  LEXIS  202  (1971). 

—  Failure  to  object  or  except,  instruc- 
tions. 

Under  circumstances  that  defense  counsel 
did  not  object  to  instruction  given  when  trial 
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court  granted  motion  for  judgment  of  acquittal 
on  three  counts  and  that  jury  had  been  in- 
structed not  to  be  influenced  with  respect  to 
innocence  or  guilt  of  defendant  by  any  ruling 
made  during  course  of  trial,  there  was  no  error 
in  the  instruction  given.  D.C.  Code  §§  22- 
1801(a),  22-2801,  22-2901,  22-3502.  United 
States  V.  Thornton,  498  F.2d  749,  1974  U.S. 
App.  LEXIS  8356  (C.A.D.C.  1974). 

—  Issues  relating  to  jury  trial,  instruc- 

tions. 

Defendant  was  not  entitled  to  mistrial  in 
burglary  prosecution  on  ground  that,  during 
night  following  the  first  day  of  the  trial,  one  of 
the  jurors  became  victim  of  burglary  and  com- 
municated such  fact  to  the  remaining  jurors, 
where  the  juror  in  question  was  replaced  by  an 
alternate  and  where  defendant  did  not  demon- 
strate the  existence  of  state  of  mind  in  some 
other  juror  strong  enough  to  raise  presumption 
of  partiality,  but  on  the  contrary  objected  to  voir 
dire  of  the  remaining  jurors.  D.C.  Code  §  22- 
1801(b).  United  States  v.  Morgan,  443  F.2d  718, 
1970  U.S.  App.  LEXIS  5911  (C.A.D.C.  1970). 

In  prosecution  for  housebreaking  and  lar- 
ceny, where  after  jury  had  been  out  several 
hours  the  court  recalled  jury  and  stated  that  a 
juror  should  ask  himself  whether  his  view  is 
reasonable  or  unreasonable,  that  he  should  not 
be  bullheaded,  that  he  should  not  be  stubborn, 
and  that  if  he  found  himself  in  a  small  minority 
he  should  ask  himself  "Would  I  be  shocking  my 
conscience  or  reason  if  I  jdelded",  use  of  the 
words  "bullheaded"  and  "stubborn"  did  not  co- 
erce the  jury,  in  view  of  additional  parts  of  the 
instruction.  D.C.  Code  1940,  §§  22-1801,  22- 
2201,  22-2202.  Bord  v.  U.S.,  133  F.2d  313,  1942 
U.S.  App.  LEXIS  2501  (1942). 

In  prosecution  for  burglary  and  robbery  and 
assault  with  a  dangerous  weapon,  appearance 
injury  room  of  bullet  which  had  no  relationship 
to  case  did  not  necessitate  declaration  of  mis- 
trial, in  view  of  trial  court's  instructions  to  jury 
to  disregard.  D.C.  Code  §§  22-502,  22-1801, 
22-2901,  22-3202,  22-3204.  Evans  v.  United 
States,  392  A.2d  1015,  1978  D.C.  App.  LEXIS 
327  (1978). 

—  Necessity  and  sufficiency,  instructions. 

Variance  between  court's  instruction  that  ju- 
rors were  no  longer  concerned  with  three 
counts  on  which  motion  for  judgments  of  ac- 
quittal had  been  granted  and  "redbook"  instruc- 
tion was  not  substantial.  D.C.  Code  §§  22- 
1801(a),  22-2801,  22-2901,  22-3502.  United 
States  V.  Thornton,  498  F.2d  749,  1974  U.S. 
App.  LEXIS  8356  (C.A.D.C.  1974). 

Refusal,  in  criminal  prosecution,  to  instruct 
that  testimony  of  accomplices,  who  testified  for 
government  after  having  been  granted  immu- 
nity, should  be  considered  with  caution  was 
reversible  error.  D.C.  Code  §§  22- 180 1(b),  22- 


2401,  22-2901,  22-3202;  18  U.S.C.  §  6002. 
United  States  v.  Leonard,  494  F.2d  955,  1974 
U.S.  App.  LEXIS  10300  (C.A.D.C.  1974). 

Where  there  was  complete  absence  of  any 
evidence  of  an  intent  to  commit  crime  after 
unlawful  entry,  defendant  could  not  be  found 
guilty  of  first-degree  burglary  and  it  was  error 
to  submit  such  charge  thereby  inviting  jury  to 
speculate  on  why  defendant  entered  dwelling. 
D.C.  Code  §  22-1801.  United  States  v.  Melton, 
491  F2d  45,  1973  U.S.  App.  LEXIS  7763 
(C.A.D.C.  1973). 

Considerations  of  justice  warranted  dispens- 
ing with  mutuality  as  essential  prerequisite  to 
defense's  right  to  lesser  included  offense  charge 
on  unlawful  entry  in  burglary  prosecution.  D.C. 
Code  §  22-1801(a);  Fed.Rules  Crim.Proc.  rule 
31(c),  18  U.S.C.  United  States  v.  Whitaker,  447 
F2d  314,  1971  U.S.  App.  LEXIS  10023 
(C.A.D.C.  1971). 

In  burglary  prosecution,  evidence  that,  dur- 
ing period  of  widespread  disturbances  and  loot- 
ing, defendant  was  found  hiding  in  a  clothing 
store  which  had  broken  window  and  locked 
door  did  not  warrant  instruction  on  lesser  of- 
fense of  unlawful  entry.  D.C.  Code  §§  22- 
1801(b),  22-3102.  United  States  v.  Sinclair,  444 
F2d  888,  1971  U.S.  App.  LEXIS  11027 
(C.A.D.C.  1971). 

Court's  charge  fairly  covered  alibi  defense  of 
defendant,  who  was  charged  on  counts  of 
housebreaking  and  grand  larceny,  and  also  ad- 
equately indicated  substance  of  defendant's  po- 
sition that  he  had  no  obligation  to  show  that 
another  was  actually  the  transgressor.  D.C. 
Code  1967,  §§  22-1801,  22-2201.  Wright  v. 
U.S.,  404  F2d  1256,  1968  U.S.  App.  LEXIS 
8232  (C.A.D.C.  1968). 

Where  defendant  was  charged  with  entering 
and  stealing  from  theater  and  with  entering 
and  stealing  from  adjoining  flower  shop  on 
same  night,  instruction  that,  if  jury  found  de- 
fendant guilty  of  entering  and  stealing  from 
theater,  they  might  but  need  not  draw  the 
inference  that  it  was  he  who  entered  and  stole 
from  the  flower  shop,  was  proper.  D.C.  Code 
1940,  §§  22-1801,  22-2201,  22-2202.  Bord  v. 
U.S.,  133  R2d  313,  1942  U.S.  App.  LEXIS  2501 
(1942). 

Defendant,  who  was  charged  with  burglary 
based  on  entry  of  estranged  wife's  home  with 
intent  to  commit  assault  therein,  was  not  enti- 
tled to  requested  instruction  that  jury  must 
unanimously  find  that  defendant  intended  to 
assault  a  particular  person;  because  burglary 
requires  only  entry  with  intent  to  commit  an- 
other offense,  it  was  irrelevant  that  defendant 
did  not  actually  carry  out  intent  by  assaulting 
estranged  wife  once  he  was  inside  house,  but 
instead  allegedly  assaulted  another  person, 
and  defendant  was  not  charged  with  assault. 
D.C.  Code  1981,  §  22-1801(a).  Bowman  v. 
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United  States,  652  A.2d  64,  1994  D.C.  App. 
LEXIS  250  (1994). 

Where  both  Government  and  defendant  op- 
posed instructions  on  lesser  included  offenses 
as  to  defendant  charged  with  burglary,  at- 
tempted robbery,  assault,  and  murder,  trial 
court's  refusal  to  so  instruct  jury  on  request  of 
codefendant  was  not  error.  D.C.  Code  1981, 
§§  22-502,  22-1801(a),  22-2401,  22-2402,  22- 
3202,  22-3204.  Adams  v.  United  States,  466 
A.2d  439,  1983  D.C.  App.  LEXIS  483  (1983). 

Instruction  that  jury  had  to  find  defendant 
guilty  of  charged  crimes  of  burglary  and  assault 
if  Government  proved  existence  of  each  ele- 
ment of  offenses  beyond  reasonable  doubt  was 
not  equivalent  to  trial  court  directing  guilty 
verdict  in  light  of  other  instructions  explaining, 
inter  alia,  presumption  of  innocence.  Govern- 
ment's duty  to  prove  each  element  of  offense 
beyond  reasonable  doubt,  meaning  of  reason- 
able doubt  and  Government's  need  to  establish 
defendant's  presence  at  time  and  place  of  of- 
fenses in  face  of  his  alibi  defense  and  thus  was 
not  plain  error.  D.C.  Code  §§  22-502,  22- 
1801(a).  Watts  v.  United  States,  362  A.2d  706, 
1976  D.C.  App.  LEXIS  343  (1976). 

Where  evidence  introduced  at  trial  on 
charges  of  first-degree  burglary  while  armed, 
murder,  and  assault  with  intent  to  commit  rape 
while  armed  supported  a  multiple-offense 
charge,  trial  court  did  not  err  in  requiring  jury 
to  make  a  separate  determination  of  defen- 
dant's sanity  on  each  count  for  which  he  had 
been  found  guilty  D.C.  Code  §§  22-501,  22- 
1801(a),  22-2403,  22-3202.  Harman  v.  United 
States,  351  A.2d  504,  1976  D.C.  App.  LEXIS 
468  (1976),  writ  of  certiorari  denied  by  429  U.S. 
841,  97  S.  Ct.  116,  50  L.  Ed.  2d  110,  1976  U.S. 
LEXIS  2668  (1976). 

—  Requests  for  instructions. 

District  court  in  housebreaking  prosecution 
did  not  err  in  refusing  instruction  on  lesser 
offenses,  where  request  was  not  made  until 
conclusion  of  charge  and  did  not  specify  any 
particular  offenses  or  show  their  inclusion 
within  offense  charged.  Fed. Rules  Crim.Proc. 
rules  30,  31(c),  18  U.S.C.;  D.C.  Code  1961, 
§§  22-1801,  22-3101,  22-3102.  Britton  v.  U.S., 
301  F.2d  531,  1962  U.S.  App.  LEXIS  5470 
(C.A.D.C.  1962). 

Trial  court  did  not  err  in  failing  to  sua  sponte 
instruct,  in  prosecution  for  assault  with  a  dan- 
gerous weapon  and  burglary  in  the  second 
degree,  on  lesser  included  offenses  of  simple 
assault,  carrying  a  dangerous  weapon,  and  un- 
lawful entry  D.C.  Code  §§  22-502,  22-1801(b), 
22-2201.  Jackson  v.  United  States,  377  A.2d 
1151,  1977  D.C.  App.  LEXIS  392  (1977). 

Joint  or  separate  trial  of  charges  and  de- 
fendants. 

Fact  that  there  was  conflict  in  accused's  de- 
fenses, in  that  codefendants  relied  on  separate 


alibi  defenses  and  defendant  admitted  his  pres- 
ence at  scene  of  offenses  and  in  that  such 
defendant's  efforts  to  discredit  testimony  that 
he  and  a  codefendant  knocked  out  victim 
assertedly  undermined  such  codefendant's  alibi 
defense  and  fact  that  defendant  did  not  testify 
and  thus  codefendants  were  precluded  from 
cross-examining  him  did  not  so  prejudice  code- 
fendants as  to  render  refusal  to  grant  sever- 
ance an  abuse  of  discretion  where  damaging 
implications  of  defendant's  defense  were  cor- 
roborated by  substantial  testimony.  D.C.  Code 
§§  22-1801(b),  22-2401,  22-2901,  22-3202. 
United  States  v.  Leonard,  494  F.2d  955,  1974 
U.S.  App.  LEXIS  10300  (C.A.D.C.  1974). 

Refusal  to  grant  severance  in  prosecution  for 
felony-murder,  first-degree  murder,  armed  rob- 
bery, robbery  and  second-degree  burglary,  was 
not  prejudicial  to  defendant  due  to  fact  that 
evidence  placing  a  codefendant  at  scene  of 
crime  was  quantitatively  and  qualitatively 
greater  than  evidence  against  defendant  where 
evidence  against  defendant  was  both  substan- 
tial and  compelling,  jury  was  specifically  in- 
structed to  determine  guilt  of  each  defendant 
by  considering  only  his  own  conduct  and  evi- 
dence which  applied  to  him  and  where  verdicts 
demonstrated  that  jury  fulfilled  its  obligation 
under  charge.  D.C.  Code  §§  22-1801(b),  22- 
2401,  22-2901,  22-3202;  Fed.Rules  Crim.Proc. 
rules  8(b),  14,  18  U.S.C.  United  States  v.  Leon- 
ard, 494  F2d  955,  1974  U.S.  App.  LEXIS  10300 
(C.A.D.C.  1974). 

Where  count  of  indictment  charging  defen- 
dant with  carrying  pistol  on  day  of  his  arrest 
was  dismissed  for  failure  of  proof  before  case 
was  submitted  to  jury  and  indictment  was 
retyped,  omitting  count,  defendant  was  not 
prejudiced  by  court's  refusal  to  sever  such  prop- 
erly joined  count  from  counts  charging  felony 
murder,  first-degree  burglary  and  armed  rob- 
bery. D.C.  Code  §§  22-1801(a),  22-2401,  22- 
2901;  Fed.Rules  Crim.Proc.  rule  8(a),  18  U.S.C. 
United  States  v.  Joyner,  492  F.2d  650,  1974  U.S. 
App.  LEXIS  10133  (C.A.D.C.  1974),  writ  of 
certiorari  denied  by  419  U.S.  852,  95  S.  Ct.  94, 
42  L.  Ed.  2d  83,  1974  U.S.  LEXIS  2566  (1974). 

Trial  court  did  not  abuse  its  discretion  in 
prosecution  for  conspiracy,  burglary,  grand  lar- 
ceny, interstate  transportation  of  stolen  prop- 
erty, and  bringing  stolen  property  into  the  Dis- 
trict of  Columbia  by  denying  severance  to 
second  defendant  on  ground  of  antagonistic 
defenses.  18  U.S.C.  §§  371,  2314;  D.C.  Code 
§§  22-108,  22-1801,  22-2201.  United  States  v. 
Lemonakis,  485  F2d  941,  1973  U.S.  App. 
LEXIS  9078  (C.A.D.C.  1973),  writ  of  certiorari 
denied  by  415  U.S.  989,  94  S.  Ct.  1586,  94  S.  Ct. 
1587,  39  L.  Ed.  2d  885,  1974  U.S.  LEXIS  757 
(1974). 

Granting  of  government's  motion  for  sever- 
ance of  counts  in  prosecution  for  grand  larceny 
and  housebreaking  was  within  trial  judge's 
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discretion  where  government  made  at  least  a 
threshold  showing  of  prejudice,  in  that,  unex- 
pectedly, the  necessary  witnesses  as  to  two 
transactions  could  not  be  available  at  the  same 
time,  and  where  there  was  a  lack  of  any  specific 
prejudice  claimed  by  defendant.  D.C.  Code 
§§  22-1801,  22-2201;  Fed.Rules  Crim.Proc. 
rule  14,  18  U.S.C.  Garris  v.  United  States,  418 
F.2d  467,  1969  U.S.  App.  LEXIS  12665 
(C.A.D.C.  1969). 

Defendant  was  not  entitled  to  severance  of 
robbery  counts  arising  from  three  separate  in- 
cidents, as  evidence  of  each  joined  crime  would 
be  admissible  in  separate  trials  of  others  on 
issue  of  identity;  while  incidents  were  not  iden- 
tical in  every  detail,  there  were  enough  points 
of  similarity  in  combination  of  circumstances, 
including  fact  that  in  each  case  robbers  escaped 
in  same  distinctive  vehicle,  to  make  it  reason- 
ably probable  that  same  person  committed  all 
offenses.  Shotikare  v.  United  States,  779  A. 2d 
335,  2001  D.C.  App.  LEXIS  181  (2001). 

Defendant  failed  to  show  that  joinder  in 
single  trial  of  robbery  counts  arising  from  three 
separate  incidents  was  unfairly  prejudicial,  de- 
spite claim  that  he  would  be  unable  to  testify  as 
to  one  incident  and  still  remain  silent  as  to 
others;  defendant  failed  to  make  requisite  con- 
vincing showing  that  he  had  both  important 
testimony  to  give  concerning  one  count  and 
strong  need  to  refrain  from  testifying  in  other. 
Shotikare  v.  United  States,  779  A.2d  335,  2001 
D.C.  App.  LEXIS  181  (2001). 

Offense  of  carrying  dangerous  weapon  could 
be  tried  with  burglary  and  robbery  charges, 
where  proof  of  the  robberies  and  burglaries 
included  substantially  all  of  the  proof  of  the 
weapons  charge;  although  crimes  were  not  sim- 
ilar, they  were  sufficiently  connected  to  warrant 
joinder.  Criminal  Rules  8,  8(a);  D.C.  Code  1981, 
§§  22-1801(a,  b),  22-2101,  22-2901,  22-3209, 
22-3811,  22-3812(a),  22-3901.  Coleman  v. 
United  States,  619  A.2d  40,  1993  D.C.  App. 
LEXIS  6  (1993). 

Denial  of  motion  to  sever  counts  of  indict- 
ment in  proceeding  in  which  accused  was  con- 
victed of  four  rape  offenses  and  other  offenses 
was  not  abuse  of  discretion,  in  view  of  similar 
characteristics  of  such  offenses,  in  which  assail- 
ant entered  through  rear  of  apartments,  awoke 
victims,  threatened  them  with  weapon,  de- 
manded silence  and  submission  and  committed 
no  act  of  violence  if  there  was  compliance  with 
his  orders,  in  which,  in  three  of  the  cases,  he 
sought  to  prevent  victims  from  getting  good 
look  at  him  and  cut  or  threatened  to  cut  phone 
lines  and  in  which  he  cut  off  any  pants  worn  by 
victims.  D.C.  Code  §§  22-502,  22-1801(a),  22- 
2801,  22-3202,  23-311(a),  23-313;  D.C.  Code 
SCR,  Criminal  Rules  8(a),  14.  Bridges  v.  United 
States,  381  A.2d  1073,  1977  D.C.  App.  LEXIS 
304  (1977),  writ  of  certiorari  denied  by  439  U.S. 


842,  99  S.  Ct.  135,  58  L.  Ed.  2d  141,  1978  U.S. 
LEXIS  2828  (1978). 

Refusal  to  sever  counts,  in  prosecution  for 
second-degree  burglary,  grand  larceny,  and  at- 
tempted burglary,  was  not  an  abuse  of  discre- 
tion where,  inter  alia,  if  there  had  been  sepa- 
rate trials  on  each  of  the  counts  there  would 
have  been  a  substantial  overlap  of  the  evidence. 
D.C.  Code  §§  22-103,  22-1801(b),  22-2201;  D.C. 
Code  SCR,  Criminal  Rules  8,  8(a),  14.  Coleman 
V.  United  States,  298  A.2d  40,  1972  D.C.  App. 
LEXIS  303  (1972),  writ  of  certiorari  denied  by 
413  U.S.  921,  93  S.  Ct.  3070,  37  L.  Ed.  2d  1043, 
1973  U.S.  LEXIS  1990  (1973). 

Jurisdiction. 

Federal  court  must  dismiss  criminal  prosecu- 
tion when  federal  charges  have  faded  from  case 
prior  to  trial,  leaving  only  District  of  Columbia 
offenses  for  adjudication,  unless  court  deter- 
mines, in  its  discretion,  that  retention  of  case  is 
warranted  by  remaining  matters  of  legitimate 
federal  concern.  D.C.  Code  1981,  §§  11-502(3), 
22-1801(b);  18  U.S.C.  §§  371,  2511(l)(a). 
United  States  v.  Kember,  685  F.2d  451,  1982 
U.S.  App.  LEXIS  21250  (C.A.D.C.  1982),  writ  of 
certiorari  denied  by  459  U.S.  832,  103  S.  Ct.  73, 
74  L.  Ed.  2d  72,  1982  U.S.  LEXIS  3180,  51 
U.S.L.W.  3254  (1982). 

Federal  district  court  for  District  of  Columbia 
did  not  abuse  its  discretion  by  failing  to  divest 
itself  of  jurisdiction  over  prosecution  of  defen- 
dants for  local  burglary  offenses,  notwithstand- 
ing that  defendants,  who  had  also  been  indicted 
for  federal  offenses  of  conspiracy,  interception 
of  oral  communications,  and  theft  of  govern- 
ment documents,  had  been  extradited  for  trial 
only  for  local  burglary  offenses,  where  viola- 
tions of  District  of  Columbia  Code  for  which 
defendants  were  tried,  i.e.,  illegally  entering 
United  States  government  offices  with  intent  to 
steal  property  owned  by  United  States,  were 
offenses  against  United  States,  prosecuted  in 
name  of  United  States,  and  were  of  unique 
concern  to  United  States.  D.C.  Code  1981, 
§§  11-502(3),  22-1801(b);  18  U.S.C.  §§  371, 
641,  2511(l)(a).  United  States  v.  Kember,  685 
F.2d  451,  1982  U.S.  App.  LEXIS  21250 
(C.A.D.C.  1982),  writ  of  certiorari  denied  by  459 
U.S.  832,  103  S.  Ct.  73,  74  L.  Ed.  2d  72,  1982 
U.S.  LEXIS  3180,  51  U.S.L.W.  3254  (1982). 

Jury  selection. 

Two  jurors,  in  prosecution  for  first-degree 
burglary  and  forcible  rape,  who  had  previously 
served  on  jury  in  another  case  wherein,  after 
verdict,  judge  remarked  to  jury  that  codefen- 
dants  had  absconded  after  release  on  bail  and 
that  acquitted  defendant  would  remain  in  jail 
pending  another  trial  for  armed  robbery,  were 
not  biased  against  defendant  by  judge's  re- 
marks in  earlier  case;  remarks  were  relatively 
mild  and  constituted  more  of  an  allusion  to 
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problems  of  recidivism  than  direct  criticism* of 
verdict,  defendant's  trial  judge  held  hearings  to 
question  the  two  jurors  and  his  decision  that 
they  were  not  prejudiced  had  abundant  eviden- 
tiary support,  two  trials  were  quite  dissimilar, 
with  different  charges,  judges,  lawyers,  wit- 
nesses and  defendants,  and  evidence  of  defen- 
dant's guilt  was  undisputed.  D.C.  Code  §§  22- 
1801(a),  22-2801,  24-301{j).  Grady  v  United 
States,  376  A.2d  437,  1977  D.C.  App.  LEXIS 
356  (1977). 

Where  trial  judge  asked  each  prospective 
juror  to  stand  as  his  or  her  name  was  called, 
gave  defendant  and  his  counsel  opportunity  to 
turn  their  chairs  to  better  view  panel  and 
offered  to  have  any  panel  member  stand  again 
to  aid  defendant  in  connecting  faces  with 
names,  procedure  for  jury  selection  was  fair  to 
both  sides,  and  court  did  not  err  in  refusing  to 
seat  in  jury  box  first  12  members  who  had 
passed  challenge  for  cause  and  thereby  alleg- 
edly depriving  defendant  of  opportunity  to  vi- 
sually inspect  jurors  before  exercising  peremp- 
tory strikes.  D.C.  Code  §§  22-1801(b),  22-2401, 
22-2902,  22-3202;  D.C.  Code  SCR,  Criminal 
Rule  24(b).  Taylor  v.  United  States,  372  A.2d 
1009,  1977  D.C.  App.  LEXIS  467  (1977). 

Juvenile  offenders  and  proceedings. 

Where  youth  was  found  guilty  of  unlawful 
entry,  an  offense  punishable  by  fine  or  impris- 
onment in  jail  for  not  more  than  six  months,  he 
was  subject  to  sentence  under  District  of  Co- 
lumbia Code  or  under  Youth  Corrections  Act, 
and  was  properly  sentenced  under  latter,  which 
authorizes  sentence  thereunder  on  conviction 
of  offense  punishable  by  imprisonment,  despite 
youth's  service  of  seven  months'  presentence 
jail  time  for  which  he  claimed  credit  under 
statute.  D.C.  Code  §§  22-1801(b),  22-3102,  22- 
3201,  22-3202,  22-3202(d)(l);  18  U.S.C. 
§§  3568,  5010(b),  5017(c),  5021,  5024.  United 
States  V.  Lewis,  447  F.2d  1262,  1971  U.S.  App. 
LEXIS  8961  (C.A.D.C.  1971). 

There  was  ample  evidence  in  juvenile  delin- 
quency proceedings  involving  charges  of  bur- 
glary and  first-degree  theft  to  support  trial 
court's  finding  that  juvenile  signed  a  waiver  of 
his  rights  before  any  conversation  with  police 
detective  and  without  any  coercion  or  compul- 
sion, and  thus,  the  Court  of  Appeals  was  bound 
to  accept  it;  furthermore,  inherent  in  such  find- 
ing was  a  finding  that  conversation  about 
which  juvenile  testified,  concerning  difference 
between  burglary  and  receiving  stolen  prop- 
erty, and  whether  he  would  have  to  be  incarcer- 
ated, never  took  place,  and  thus  there  was  no 
factual  support  for  juvenile's  legal  argument 
that  his  statement  was  inadmissible  and 
should  have  been  suppressed.  D.C.  Code  1981, 
§§  17-305(a),  22-1801(b),  22-3812(a).  In  re 
D.L.,  486  A.2d  1180,  1985  D.C.  App.  LEXIS  317 
(1985). 


Trial  court  properly  accepted  rulings  of  mo- 
tions judge  as  law  of  the  case  on  juvenile's 
motion  to  suppress  statement  he  made  to  police 
in  delinquency  proceedings  involving  charges  of 
second-degree  burglary  and  first-degree  theft. 
D.C.  Code  1981,  §§  22-1801(b),  22-3812(a).  In 
re  D.L.,  486  A.2d  1180,  1985  D.C.  App.  LEXIS 
317  (1985). 

Evidence  consisting  of  minor's  admissions 
that  he  went  to  store  with  other  "fellows"  and 
that  he  was  in  store  just  before  it  closed  and  his 
flight  from  general  vicinity  of  store  was  insuf- 
ficient to  support  adjudication  that  minor  was 
guilty  as  an  aider  and  abettor  in  burglary  and 
larceny  of  store.  D.C.  Code  §§  22-105,  22- 
1801(b),  22-2201.  Matter  of  R.  A.  B.,  399  A.2d 
81,  1979  D.C.  App.  LEXIS  312  (1979). 

A  defendant's  asserted  right  to  disposition  of 
charge  in  juvenile  proceedings  is  forever  lost  if 
not  resolved  in  his  or  her  favor  before  jeopardy 
has  attached.  D.C.  Code  §§  16-2301(3),  16- 
2302,  16-2302(b),  16-2307,  22-1801(a,  b),  23- 
1327.  Choco  V.  United  States,  383  A.2d  333, 
1978  D.C.  App.  LEXIS  492  (1978). 

Where  prosecution  of  juvenile  in  juvenile 
court  proceeded  before  judge  without  jury,  court 
did  not  commit  reversible  error  when  it  refused 
to  grant  juvenile  separate  trial  after  hearing 
witness  testify  that  juvenile's  corespondent  had 
implicated  him  in  corespondent's  statements 
about  burglary  for  which  juvenile  was  being 
tried.  D.C.  Code  §§  22-501,  22-1801,  22-2901. 
In  re  W,  370  A.2d  1333,  1977  D.C.  App.  LEXIS 
430  (1977). 

Where  complaining  witness,  who  charged  15- 
year-old  juvenile  with  burglary  and  robbery, 
could  only  have  been  considered  presumptively 
hostile  to  juvenile's  interest  at  hearing  to  deter- 
mine whether  probable  cause  existed  of  juve- 
nile's delinquency,  complainant's  testimony 
could  properly  have  been  compelled  only  if 
meaningful  proffer  were  made  showing  that 
her  testimony  would  negate  probable  cause, 
and  thus  it  was  not  abuse  of  discretion  for  trial 
court  to  refuse  to  continue  probable  cause  hear- 
ing or  to  issue  subpoena  to  order  complainant 
to  appear,  absent  such  proffer.  D.C.  Code  §§  22- 
1801(a),  22-2901.  In  re  R.D.S.,  359  A.2d  136, 
1976  D.C.  App.  LEXIS  291  (1976). 

Finding  by  juvenile  court  that  juvenile 
charged  with  burglary  in  the  second  degree  and 
petit  larceny  was  "involved  as  charged"  did  not 
constitute  a  "final  order  or  judgment,"  and 
juvenile  court's  release  of  juvenile  in  his  moth- 
er's custody  with  a  warning  did  not  constitute  a 
"sentence,"  and  Court  of  Appeals  lacked  juris- 
diction to  review  action  of  juvenile  court.  D.C. 
Code  §§  ll-741(a)(3),  16-2301  et  seq.,  16-2330, 
22-1801(b),  22-2202.  Langley  v  District  of  Co- 
lumbia, 277  A.2d  101,  1971  D.C.  App.  LEXIS 
323  (1971). 

Evidence  in  juvenile  court  proceeding  was 
sufficient  to  support  finding  that  the  minor  was 
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guilty  of  housebreaking  and  petty  larceny.  D.C. 
Code  §§  22-1801,  22-2202.  In  re  Ellis,  253  A.2d 
789,  1969  D.C.  App.  LEXIS  256  (App.  1969), 
remanded  by  429  F.2d  214,  139  U.S.  App.  D.C. 
30,  1970  U.S.  App.  LEXIS  8461  (1970). 

Lesser  included  offenses. 

Second-degree  burglary  was  lesser  included 
offense  of  second-degree  burglary  while  armed 
with  Molotov  cocktail.  D.C.  Code  §§  22- 
1801(b),  22-3202.  United  States  v.  Carter,  522 
F.2d  666,  1975  U.S.  App.  LEXIS  13956 
(C.A.D.C.  1975). 

Whether  unlawful  entry  is  lesser  included 
offense  with  respect  to  any  particular  crime 
that  is  charged  depends  not  solely  upon  com- 
parison of  statutory  requirements  for  respec- 
tive crimes  but  also  upon  analysis  of  facts  of 
offense  as  charged  in  each  indictment  and  as 
proved  at  trial.  D.C.  Code  §§  22-502,  22- 
1801(a,  b),  22-2901,  22-3101,  22-3202.  United 
States  V  Kearney,  498  F.2d  61,  1974  U.S.  App. 
LEXIS  8584  (C.A.D.C.  1974). 

Under  evidence  that  defendant  battered 
down  door  of  dwelling  house  in  order  to  gain 
entry  and,  to  prove  burglary,  prosecution  had 
only  to  establish  additional  element  of  entry 
with  intent  to  commit  a  crime  therein,  unlawful 
entry  was  lesser  included  offense  of  greater 
offense  of  burglary  D.C.  Code  §  22-1801(a). 
United  States  v  Whitaker,  447  F.2d  314,  1971 
U.S.  App.  LEXIS  10023  (C.A.D.C.  1971). 

Where  defendant  was  charged  with  entry 
into  the  dwelling  of  another  person,  with  armed 
robbery  of  that  person,  assault  with  intent  to 
commit  robbery  while  armed  as  to  the  person's 
companion,  and  with  assault  with  a  dangerous 
weapon  against  each  of  two  eyewitnesses  to  the 
crime,  none  of  the  crimes  was  a  lesser  included 
offense.  D.C.  Code  §§  22-501,  22-1801(a),  22- 
2901,  22-3202.  Brown  v  United  States,  388 
A.2d  451,  1978  D.C.  App.  LEXIS  527  (1978). 

Except  for  requirement  of  attempt  to  commit 
crime,  unlawful  entry  is  substantially  identical 
to  and  hence  lesser  included  offense  of  burglary 
in  second  degree.  D.C.  Code  §§  22-103,  22- 
1801.  Hebble  v  United  States,  257  A.2d  483, 
1969  D.C.  App.  LEXIS  332  (App.  1969). 

Line-up. 

On-the-scene  showup  identification  within 
minutes  of  burglary  did  not  violate  due  process, 
despite  claim  that  showup  was  unduly  sugges- 
tive because  one  of  detectives  had  told  victim 
that  they  thought  they  had  captured  the  bur- 
glar and  even  though  defendant  and  his  com- 
panion were  shown  to  victim  separately.  U.S. 
Const.  Amend.  5.  United  States  v.  Yates,  524 
F.2d  1282,  1975  U.S.  App.  LEXIS  12018 
(C.A.D.C.  1975). 

Where  an  intruder  broke  into  apartment  of 
two  women,  and  shortly  thereafter  defendant 
was  arrested  as  a  suspect,  and  about  30  min- 


utes after  the  attack  the  women  were  asked  to 
come  down  to  the  street  in  front  of  their  apart- 
ment and  view  defendant  who  was  sole  occu- 
pant of  patrol  wagon,  use  of  "one-man  showup" 
did  not  deny  defendant  due  process  of  law.  D.C. 
Code  §§  22-502,  22-1801.  Bates  v  U.S.,  405 
F.2d  1104,  1968  U.S.  App.  LEXIS  4485 
(C.A.D.C.  1968). 

Even  if  witness'  showup  identification  of  de- 
fendant had  been  flawed,  dismissal  of  theft  and 
burglary  charges  was  not  required,  where  there 
was  other  sufficient  evidence  pointing  to  defen- 
dant as  person  who  had  been  climbing  on 
witness'  window;  officer  saw  defendant  in  alley 
behind  witness'  house  wearing  clothing  that 
matched  witness'  description  15  minutes  after 
witness  had  called  police,  officer  followed  dis- 
tinctive footprints  left  in  snow  by  defendant's 
boots  to  site  of  two  televisions  stolen  from 
witness'  house,  and  red  stain  on  defendant's 
jacket  matched  color  on  surface  of  witness' 
house.  Turner  v  United  States,  622  A.2d  667, 
1993  D.C.  App.  LEXIS  69  (1993). 

Merger  of  offenses. 

Defendant's  convictions  for  possession  of  a 
firearm  during  a  crime  of  violence  (PFCV),  one 
of  which  was  predicated  on  a  first-degree  bur- 
glary charge  and  the  others  of  which  were 
based  on  armed  robbery  charges,  did  not  merge, 
where  the  underlying  convictions  involved  dif- 
ferent victims  and  were  not  based  on  a  single 
violent  act  in  that  defendant  could  have  turned 
around  and  left  the  house  after  the  burglary, 
but  instead  he  elected  to  proceed  with  the 
robberies.  Bailey  v.  United  States,  831  A.2d 
973,  2003  D.C.  App.  LEXIS  554  (2003),  writ  of 
certiorari  denied  by  540  U.S.  1167,  124  S.  Ct. 
1183,  157  L.  Ed.  2d  1215,  2004  U.S.  LEXIS  925, 
72  U.S.L.W.  3487  (2004). 

Defendant's  two  convictions  for  first-degree 
burglary  while  armed  merged  with  each  other, 
his  convictions  for  felony  murder  merged  with 
his  respective  premeditated  murder  convic- 
tions, and  his  conviction  of  felony  murder 
merged  with  his  conviction  of  first-degree  bur- 
glary upon  which  it  was  predicated.  Bailey  v. 
United  States,  831  A.2d  973,  2003  D.C.  App. 
LEXIS  554  (2003),  writ  of  certiorari  denied  by 
540  U.S.  1167,  124  S.  Ct.  1183,  157  L.  Ed.  2d 
1215,  2004  U.S.  LEXIS  925,  72  U.S.L.W.  3487 
(2004). 

First-degree  burglary  while  armed  count  did 
not  merge  with  kidnapping,  armed  robbery,  or 
assault  with  dangerous  weapon  (ADW)  counts 
from  same  criminal  incident,  since  burglary 
required  proof  of  element  that  other  crimes  did 
not,  and  kidnapping,  armed  robbery  and  as- 
sault with  dangerous  weapon  all  required  proof 
of  elements  that  burglary  did  not.  D.C.  Code 
1981,  §§  22-502,  22-1801(a),  22-2101,  22-2901, 
22-3202.  Hanna  v  United  States,  666  A.2d  845, 
1995  D.C.  App.  LEXIS  202  (1995). 
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Possession  of  firearm  during  crime  of  vio- 
lence (PFCV)  count  did  not  merge  with  any 
kidnapping  "while  armed"  count,  burglary 
while  armed  count,  armed  robbery  count,  or 
assault  with  dangerous  weapon  (ADW)  count 
from  same  criminal  incident.  D.C.  Code  1981, 
§§  22-502,  22-1801(a),  22-2101,  22-2901,  22- 
3202,  22-3204(b).  Hanna  v.  United  States,  666 
A.2d  845,  1995  D.C.  App.  LEXIS  202  (1995). 

First-degree  burglary  while  armed  count  did 
not  merge  with  armed  robbery  count  or  with 
assault  with  dangerous  weapon  (ADW)  count, 
since  each  required  proof  of  element  the  other 
did  not.  D.C.  Code  1981,  §§  22-502,  22-1801(a), 
22-2901,  22-3202.  Hanna  v.  United  States,  666 
A.2d  845,  1995  D.C.  App.  LEXIS  202  (1995). 

Two  first  degree  burglary  while  armed  counts 
from  same  criminal  incident  merged,  since  both 
were  based  on  defendants'  entry  into  one  apart- 
ment. D.C.  Code  1981,  §§  22-1801(a),  22-3202. 
Hanna  v.  United  States,  666  A.2d  845,  1995 
D.C.  App.  LEXIS  202  (1995). 

First-degree  burglary  while  armed  count  did 
not  merge  with  single  carrying  pistol  without 
license  (CPWL)  count  from  same  criminal  inci- 
dent, since  burglary  count  required  proof  that 
defendant  entered  dwelling  of  another  person 
while  armed  with  or  "having  readily  available" 
a  weapon  which  CPWL  did  not,  and  CPWL 
count  specifically  required  "carrying"  operable, 
unlicensed  pistol  which  burglary  did  not.  D.C. 
Code  1981,  §§  22-1801(a),  22-3202,  22-3204(a). 
Hanna  v.  United  States,  666  A.2d  845,  1995 
D.C.  App.  LEXIS  202  (1995). 

First-degree  burglary  while  armed  count  did 
not  merge  with  single  possession  of  prohibited 
weapon  (PPW)  count,  from  same  criminal  inci- 
dent, since  first-degree  burglary  required  entry 
which  PPW  did  not,  and  PPW  required  posses- 
sion of  specific  prohibited  weapon  which  first- 
degree  burglary  did  not.  D.C.  Code  1981,  §§  22- 
1801(a),  22-3202,  22-3214(a).  Hanna  v.  United 
States,  666  A.2d  845,  1995  D.C.  App.  LEXIS 
202  (1995). 

Two  first-degree  burglary  while  armed 
charges  from  same  criminal  incident  merged, 
where  both  were  based  on  defendants'  entry 
into  one  apartment.  D.C.  Code  1981,  §§  22- 
1801(a),  22-3202.  Hanna  v.  United  States,  666 
A.2d  845,  1995  D.C.  App.  LEXIS  202  (1995). 

Defendant's  conviction  for  unauthorized  use 
of  motor  vehicle  did  not  merge  with  his  robbery 
conviction,  and  his  theft  conviction  did  not 
merge  with  burglary  conviction,  where  each 
conviction  required  a  different  element  of  proof. 
D.C.  Code  1981,  §§  22-1801(b),  22-2901,  22- 
3811,  22-3812(b),  22-3815.  Matthews  v.  United 
States,  629  A.2d  1185,  1993  D.C.  App.  LEXIS 
179  (1993). 

Conviction  of  robbery  merged  with  conviction 
of  felony-murder  and,  hence,  was  subject  to 
being  reversed.  D.C.  Code  1981,  §§  22-1801(a), 
22-2401,  22-2901.  Graves  v.  United  States,  490 


A.2d  1086,  1984  D.C.  App.  LEXIS  586  (1984), 
writ  of  certiorari  denied  by  474  U.S.  1064,  106 
S.  Ct.  814,  88  L.  Ed.  2d  788,  1986  U.S.  LEXIS 
2427,  54  U.S.L.W.  3461  (1986). 

Defendants'  convictions  for  felony-murder 
while  armed  and  the  underlying  felony  of  first- 
degree  burglary  while  armed  merged,  and  thus, 
case  would  be  remanded  with  instructions  to 
vacate  the  armed  burglary  conviction.  D.C. 
Code  1981,§§  22-1801(a),  22-2401,  22-3202,  22- 
3204;  18  U.S.C.  §§  5005  et  seq.,  5010(c).  Wil- 
hams  V.  United  States,  483  A.2d  292,  1984  D.C. 
App.  LEXIS  524  (1984),  writ  of  certiorari  de- 
nied by  474  U.S.  906,  106  S.  Ct.  275,  88  L.  Ed. 
2d  236,  1985  U.S.  LEXIS  4003  (1985). 

Convictions  of  rape,  robbery,  and  burglary, 
which  underlay  felony-murder  convictions, 
merged  into  those  felony-murder  convictions 
and,  accordingly,  convictions  of  rape,  robbery, 
and  burglary  would  be  vacated.  D.C.  Code 
1981,§§  22-1801,  22-2401,  22-2801,  22-2901, 
22-3502.  Leasure  v.  United  States,  458  A.2d 
726,  1983  D.C.  App.  LEXIS  337  (1983). 

Convictions  for  first-degree  burglary,  robbery 
and  assault  with  a  dangerous  weapon  merged 
with  more  serious  offenses,  i.e.,  burglary  in  first 
degree  while  armed  and  armed  robbery,  and 
case  was  accordingly  remanded  with  instruc- 
tions to  vacate  convictions  and  related  sen- 
tences for  the  first-mentioned  convictions.  D.C. 
Code  §§  22-502,  22-1801,  22-2901,  22-3202,  22- 
3204.  Evans  v.  United  States,  392  A.2d  1015, 
1978  D.C.  App.  LEXIS  327  (1978). 

Nature  and  elements  of  offenses. 

—  Breaking  and  entry,  nature  and  ele- 
ments of  offenses. 

While  burglary  does  not  include  element  of 
breaking  or  force,  offense  of  forcible  entry  does. 
D.C.  Code  §  22-3101.  United  States  v.  Melton, 
491  F.2d  45,  1973  U.S.  App.  LEXIS  7763 
(C.A.D.C.  1973). 

To  prove  that  defendant  entered  a  dwelling  of 
another  used  as  a  sleeping  apartment,  as  first 
element  of  first-degree  burglary,  the  state  was 
required  only  to  establish  that  victim  occupied 
and  used  apartment,  despite  defendant's  status 
as  legal  lessee  of  apartment,  given  that  apart- 
ment was  in  sole  name  of  defendant.  Bodrick  v. 
United  States,  892  A.2d  1116,  2006  D.C.  App. 
LEXIS  80  (2006). 

"Entry,"  for  purposes  of  burglary  in  the  first 
degree,  occurred  when  defendant  crossed 
threshold  of  victim's  apartment  after  forcing 
her  to  open  door  and  enter  before  him,  rather 
than  point  at  which  he  stopped  her  outside 
apartment  and  ordered  her  to  let  him  in.  D.C. 
Code  1981,  §  22-1801(a).  Edelen  v.  United 
States,  560  A.2d  527,  1989  D.C.  App.  LEXIS 
120  (1989). 

One  does  not  have  to  enter  a  building  com- 
pletely for  conviction  of  crime  of  unlawful  entry. 
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Roane  v.  United  States,  432  A.2d  1218,  1981 
D.C.  App.  LEXIS  313  (1981). 

Crime  of  burglary  requires,  inter  alia,  break- 
ing or  entering  without  breaking  and  such 
must  be  established  before  an  inference  from 
possession  of  recently  stolen  property  may 
properly  be  indulged  to  establish  defendant's 
guilt  of  burglary.  D.C.  Code  §§  22-1801(b),  22- 
2201.  White  v.  United  States,  300  A.2d  716, 
1973  D.C.  App.  LEXIS  233  (1973). 

Where  construction  company,  the  occupant  of 
lot,  had  posted  signs  indicating  its  rightful 
control  of  the  site,  it  had  never  authorized 
defendant  to  use  the  site  at  night  when  no  one 
was  present,  and  where  site  was  protected  at 
night  by  locked  gates  and  a  mesh  chain  link 
fence  topped  by  barbed  wire,  there  was  no  need 
that  an  explicit  "keep  out"  sign  be  posted  to 
establish  that  defendant  was  acting  against  the 
will  of  the  construction  company  when  he  en- 
tered the  site.  D.C.  Code  §  22-3102.  Smith  v. 
United  States,  281  A.2d  438,  1971  D.C.  App. 
LEXIS  202  (1971). 

—  Character  of  building,  nature  and  ele- 

ments of  offenses. 

Where  porch  was  so  situated  that  walls  of 
apartment  building  formed  three  walls  around 
porch  and  fourth  or  open  side  had  a  heavy  iron 
grating  which  was  without  openings  and  came 
within  about  two  and  one-half  feet  from  ceiling 
and  only  openings  onto  porch  were  a  door  from 
apartment  living  room  and  bedroom  windows, 
porch  was  a  part  of  "apartment"  within  mean- 
ing of  statute  denouncing  the  breaking  and 
entering  of  an  apartment.  D.C.  Code  1940, 
§  22-1801.  Henderson  v.  U.S.,  172  F.2d  289, 
1949  U.S.  App.  LEXIS  2697  (C.A.D.C.  1949). 

Underground  subway  station  was  a  "build- 
ing" for  purposes  of  the  District  of  Columbia 
burglary  statute.  D.C.  Code  1981,  §  22-1801(b). 
Swinson  v.  United  States,  483  A.2d  1160,  1984 
D.C.  App.  LEXIS  529  (1984). 

—  Homicide  in  commission  of  burglary, 

nature  and  elements  of  offenses. 

Underlying  felony  of  burglary  in  the  first 
degree  permitted  jury  to  infer  state  of  mind 
required  for  conviction  of  first-degree  murder. 
D.C.  Code  1981,  §§  22-1801(a),  22-2401,  22- 
3201.  Hawthorne  v.  United  States,  476  A.2d 
164,  1984  D.C.  App.  LEXIS  382  (1984). 

A  killing  subsequent  to  a  burglary  does  not 
negate  the  fact  of  the  burglary  or  invasion  of 
the  societal  interests;  the  burglary  is  a  separate 
and  distinct  act  from  the  succeeding  killing,  yet 
may  be  deemed  to  be  a  "continuing  offense"  for 
purposes  of  the  felony-murder  statute.  D.C. 
Code  §§  22-1801(a),  22-2401.  Blango  v.  United 
States,  373  A.2d  885,  1977  D.C.  App.  LEXIS 
315  (1977). 

—  In  general. 

The  term  "burglary"  refers  to  the  breaking 
and  entering  of  a  house  of  another  in  the 


nighttime,  with  intent  to  commit  a  felony 
therein,  whether  the  felony  be  actually  commit- 
ted or  not.  United  States  v.  Bailey,  585  F.2d 
1087,  1978  U.S.  App.  LEXIS  10218  (C.A.D.C. 
1978),  reversed  by  444  U.S.  394,  100  S.  Ct.  624, 
62  L.  Ed.  2d  575,  1980  U.S.  LEXIS  69  (1980). 

Where  defendant  made  peaceable  entry  into 
savings  and  loan  association  and  waited  some 
seven  to  eight  minutes  before  announcing  rob- 
bery, defendant  could  not  be  convicted  of  as- 
saulting or  putting  life  of  person  in  jeopardy  by 
use  of  dangerous  weapon  in  committing  offense 
of  entering  savings  and  loan  association  with 
intent  to  commit  felony,  but  could  only  be 
convicted  of  entering  savings  and  loan  associa- 
tion with  intent  to  commit  felony.  18  U.S.C. 
§  2113(a,  d).  United  States  v.  Harrison,  522 
F.2d  693,  1975  U.S.  App.  LEXIS  12016 
(C.A.D.C.  1975). 

Entry  into  closed  store  constituted  burglary 
if  entry  coincided,  in  point  of  time,  with  intent 
to  steal  once  therein,  even  though  intended 
theft  was  not  consummated.  D.C.  Code  §  22- 
1801(b).  United  States  v.  Fox,  433  F.2d  1235, 
1970  U.S.  App.  LEXIS  8426  (C.A.D.C.  1970). 

Elements  of  burglary  do  not  include  identity 
of  the  victim  of  crime  which  the  burglar  intends 
to  commit  after  entering  burglarized  premises. 
Lee  V.  United  States,  699  A.2d  373,  1997  D.C. 
App.  LEXIS  193  (1997). 

Intended  additional  offense  is  often  commit- 
ted soon  after  entry,  but  even  if  it  is  not,  already 
completed  burglary  is  not  vitiated  or  affected  in 
any  way  by  its  omission.  D.C.  Code  1981,  §  22- 
18bl(a).  Bowman  v.  United  States,  652  A.2d  64, 
1994  D.C.  App.  LEXIS  250  (1994). 

Damage  to  property  is  not  element  of  bur- 
glary or  attempted  burglary.  D.C.  Code  1981, 
§§  22-103,  22-1801(b).  Freeman  v.  United 
States,  495  A.2d  1183,  1985  D.C.  App.  LEXIS 
442  (1985). 

Crime  of  burglary  requires  entry,  with  or 
without  breaking,  and  contemporaneous  intent 
to  commit  criminal  offense.  D.C.  Code  1981, 
§  22- 180 1(a).  Hawthorne  v.  United  States,  476 
A.2d  164,  1984  D.C.  App.  LEXIS  382  (1984). 

It  is  not  necessary  to  burglary  conviction  that 
the  theft  or  crime  intended  at  time  of  entry  be 
consummated.  D.C.  Code  §  22-1801(a,  b). 
Massey  v.  United  States,  320  A.2d  296,  1974 
D.C.  App.  LEXIS  225  (1974). 

—  Intent,  nature  and  elements  of  offenses. 

Element  that  distinguishes  burglary  from 
unlawful  entry  is  the  intent  to  commit  crime 
once  unlawful  entry  has  been  accomplished. 
D.C.  Code  §§  22-1801,  22-3102.  United  States 
V.  Melton,  491  F.2d  45,  1973  U.S.  App.  LEXIS 
7763  (C.A.D.C.  1973). 

Under  statute  defining  burglary  the  offense 
is  committed  if  the  act  of  entering  was  with  the 
intent  to  commit  the  misdemeanor  of  petty 
larceny  D.C.  Code  §  22-1801(b).  United  States 
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V.  Cooper,  473  F.2d  95,  1972  U.S.  App.  LEXIS 
6815  (C.A.D.C.  1972). 

The  crime  of  burglary  is  established  by  en- 
tering with  intent  to  steal,  though  that  intent 
was  conditional  on  locating  property  the  of- 
fender desired  to  remove.  D.C.  Code  §  22- 
1801(b).  United  States  v.  Cooper,  473  F.2d  95, 
1972  U.S.  App.  LEXIS  6815  (C.A.D.C.  1972). 

Crime  of  burglary  is  established  by  unlawful 
entry  accompanied  by  intent  to  steal,  though 
such  intent  may  be  conditioned  on  locating 
property  which  the  offender  desires  to  remove. 
D.C.  Code  §  22-1801(b).  United  States  v.  Sin- 
clair, 444  F.2d  888,  1971  U.S.  App.  LEXIS 
11027  (C.A.D.C.  1971). 

"Criminal  offense",  within  burglary  statute 
prohibiting  entry  with  intent  to  commit  any 
criminal  offense,  includes  petit  larceny.  D.C. 
Code  §  22- 180  Kb).  United  States  v.  Fox,  433 
F.2d  1235,  1970  U.S.  App.  LEXIS  8426 
(C.A.D.C.  1970). 

While  in  some  circumstances  elements  of 
unlawful  entry  are  comprehended  within  those 
of  housebreaking,  latter  requires  also  finding  of 
larcenous  intent.  D.C.  Code  1961,  §§  22-1801, 
22-3102.  Stewart  v.  United  States,  324  F.2d 
443,  1963  U.S.  App.  LEXIS  4033  (C.A.D.C. 
1963). 

An  intent  to  steal  is  an  essential  ingredient  of 
larceny  and  of  housebreaking  with  intent  to 
steal.  Mills  v.  U.S.,  228  F2d  645,  1955  U.S.  App. 
LEXIS  3712  (C.A.D.C.  1955). 

There  is  no  statutory  requirement  for  either 
robbery  or  assault  with  a  dangerous  weapon, 
that  there  be  a  specific  intent  to  commit  the 
other.  D.C.  Code  1961,  §§  22-501,  22-502,  22- 
1801,  22-2901,  22-3102,  22-3202.  United  States 
V.  Suggs,  269  F  Supp.  732,  1967  U.S.  Dist. 
LEXIS  8793  (D.D.C1967). 

Generally,  entry  with  intent  to  commit  a 
misdemeanor,  such  as  petit  larceny,  is  sufficient 
to  support  charge  of  housebreaking.  D.C.  Code 
1961,  §  22-1801.  United  States  v.  Frank,  225  F. 
Supp.  573,  1964  U.S.  Dist.  LEXIS  6474 
(D. D.C  1964),  US  Supreme  Court  certiorari  dis- 
missed by  382  U.S.  923,  86  S.  Ct.  317,  15  L.  Ed. 
2d  338,  1965  U.S.  LEXIS  261  (1965). 

Intent  to  commit  criminal  offense  at  time  of 
entry  is  element  of  crime  of  burglary.  D.C.  Code 
1981,  §  22-1801(a).  Williams  v.  United  States, 
725  A.2d  455,  1999  D.C.  App.  LEXIS  14  (1999). 

Elements  of  burglary  do  not  include  identity 
of  victim  of  crime  that  burglar  intends  to  com- 
mit after  entering  burglarized  premises,  as 
crime  of  burglary  is  complete  at  moment  of 
entry,  and  victim  is  owner  or  lessee  of  premises, 
not  whoever  happens  to  be  there  at  the  time. 
D.C.  Code  1981,  §  22-1801(a).  Bowman  v. 
United  States,  652  A.2d  64,  1994  D.C.  App. 
LEXIS  250  (1994). 

Intent  to  commit  a  crime  inside  premises,  for 
purposes  of  conviction  for  first-degree  burglary, 
is  state  of  mind  of  accused  at  time  of  entry 


which  is  ordinarily  proved  by  circumstantial 
evidence.  D.C.  Code  1981,  §  22-1801(a).  Mar- 
shall V  United  States,  623  A.2d  551,  1992  D.C. 
App.  LEXIS  165  (1992). 

Conviction  for  burglary  requires  finding  that 
defendant  entered  premises  having  already 
formed  intent  to  commit  criminal  offense  in- 
side. D.C.  Code  1981,  §  22-1801.  Shelton  v. 
United  States,  505  A.2d  767,  1986  D.C.  App. 
LEXIS  283  (1986). 

In  order  to  support  conviction  of  burglary, 
intent  to  commit  any  criminal  offense  must  be 
present  at  time  of  entry.  (Per  Ferren,  J.,  with 
one  Judge  concurring  in  the  result  and  one 
Judge  dissenting.)  D.C.  Code  1973,  §  22- 
1801(b).  Parker  v.  United  States,  449  A.2d 
1076,  1982  D.C.  App.  LEXIS  414  (1982). 

An  intent  to  steal  or  commit  a  crime  at  the 
time  of  entry  is  a  requisite  element  of  proof  in 
burglary  case.  D.C.  Code  §  22-1801(a,  b). 
Massey  v.  United  States,  320  A.2d  296,  1974 
D.C.  App.  LEXIS  225  (1974). 

Where  person  enters  a  place  with  a  good 
purpose  and  with  a  bona  fide  belief  of  the  right 
to  enter,  he  lacks  the  element  of  criminal  intent 
required  by  statute  and  is  not  guilty  of  unlaw- 
ful entry.  D.C.  Code  §  22-3102.  Smith  v  United 
States,  281  A.2d  438,  1971  D.C.  App.  LEXIS 
202  (1971). 

—  Occupancy  of  building,  nature  and  ele- 

ments of  offenses. 

Burglary  victim  was  "in"  her  dwelling,  for 
purposes  of  first-degree  burglary,  when  assail- 
ant stopped  her  in  front  of  door  of  her  apart- 
ment and  ordered  her  to  enter,  which  she  did  a 
few  seconds  before  burglar  entered.  D.C.  Code 
1981,  §  22-1801(a).  Edelen  v.  United  States, 
560  A.2d  527,  1989  D.C.  App.  LEXIS  120 
(1989). 

—  Unauthorized  entry,  nature  and  ele- 

ments of  offenses. 

In  case  concerning  breaking  and  entering  of 
parking  meter,  question  of  defendant's  author- 
ity to  enter  parking  meter  was  not  an  affirma- 
tive defense  and  was  not  but  was  an  essential 
element  of  the  offense  which  government  had  to 
prove.  Craig  v.  United  States,  490  A. 2d  1173, 
1985  D.C.  App.  LEXIS  377  (1985). 

Entry  without  lawful  authority  is  requisite 
element  of  offense  of  unlawful  entry.  D.C.  Code 
§  22-3102.  Jones  v.  United  States,  282  A.2d 
561,  1971  D.C.  App.  LEXIS  211  (1971). 

To  be  against  the  will  of  the  lawful  occupant 
the  entry  must  be  against  the  expressed  will, 
that  is,  after  warning  to  keep  off  the  premises. 
D.C.  Code  §  22-3102.  Smith  v.  United  States, 
281  A.2d  438,  1971  D.C.  App.  LEXIS  202 
(1971). 

Persons  liable. 

Even  if  there  had  been  no  prior  consultation 
or  agreement  between  defendant  and  person 
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who  took  property  from  government  building, 
defendant  would  still  be  guilty  as  "aider  and 
abettor"  if  he  aided  perpetrator  of  crime  by 
assisting  in  continuing  asportation  of  property 
with  guilty  knowledge  of  the  theft.  D.C.  Code 
§  22-1801(b);  18  U.S.C.  §§  2(a),  641.  United 
States  V.  Barlow,  470  F.2d  1245,  1972  U.S.  App. 
LEXIS  7354  (C.A.D.C.  1972). 

Where  defendant  was  not  present  at  govern- 
ment building  when  actual  theft  of  equipment 
occurred,  he  could  only  be  convicted  of  theft  of 
government  property  and  second-degree  bur- 
glary as  an  aider  and  abettor.  D.C.  Code  §  22- 
1801(b);  18  U.S.C.  §  641.  United  States  v.  Bar- 
low, 470  F.2d  1245,  1972  U.S.  App.  LEXIS  7354 
(C.A.D.C.  1972). 

Where  jury  could  find  beyond  a  reasonable 
doubt  that  both  defendant  and  his  companion 
entered  a  room  with  intent  to  steal  and  that 
either  defendant  or  his  companion  stole  watch, 
defendant's  conviction  of  larceny  of  a  watch  and 
of  entering  a  room  with  intent  to  commit  lar- 
ceny was  authorized,  notwithstanding  that  de- 
fendant's part  in  the  crimes  may  have  been  only 
to  stand  guard.  D.C.  Code  1940,  §§  22-1801, 
22-2202.  Fretz  v.  U.S.,  140  F.2d  468,  1944  U.S. 
App.  LEXIS  3967  (1944). 

Person  who  has  small  part  in  violation  of  law 
in  breaking  and  entering  or  in  larceny  is  just  as 
guilty  in  eyes  of  law  as  if  he  were  the  ring- 
leader. Dawson  v.  Peyton,  246  F.  Supp.  444, 
1965  U.S.  Dist.  LEXIS  7164  (1965),  affirmed  by 
359  F.2d  149,  1966  U.S.  App.  LEXIS  6558  (4th 
Cir.  Va.  1966). 

Evidence  that  defendant  aided  and  abetted 
in  commission  of  burglary  justified  charging 
defendant  as  principal  in  burglary.  D.C.  Code 
§§  22-105,  22-1801(b),  22-2201.  In  re  R.D.J., 
348  A.2d  301,  1975  D.C.  App.  LEXIS  283 
(1975). 

Defendant's  being  with  those  who  broke  store 
window  coupled  with  his  flight  with  stolen 
goods  would  establish  his  responsibility  for 
housebreaking.  D.C.  Code  §  22-1801.  In  re  El- 
lis, 253  A.2d  789,  1969  D.C.  App.  LEXIS  256 
(App.  1969),  remanded  by  429  F.2d  214,  139 
U.S.  App.  D.C.  30,  1970  U.S.  App.  LEXIS  8461 
(1970). 

Pleas. 

Trial  court  did  not  abuse  its  discretion  in 
denying  motion  to  withdraw  which  was  filed 
eight  months  after  defendant  entered  plea  of 
guilty  to  conspiracy,  burglary  and  illegal  inter- 
ception of  oral  and  wire  communications.  18 
U.S.C.  §§  371,  2511,  4208;  D.C.  Code  §  22- 
1801(b).  United  States  v.  Hunt,  514  F2d  270, 
1975  U.S.  App.  LEXIS  15940  (C.A.D.C.  1975). 

Where  prosecution  in  its  opening  statement 
had  outlined  overwhelming  case  against  defen- 
dants, charged  with  burglary  of  political  party 
headquarters,  pleas  were  accepted  only  after 
extraordinarily  elaborate  procedure,  stretching 


over  four  days,  conducted  largely  in  camera, 
and  involving  two  competent  attorneys,  and 
neither  counsel,  prosecutor,  nor  judge  exerted 
the  slightest  pressure  on  defendants  to  induce 
them  to  plead  guilty,  withdrawal  of  pleas  would 
substantially  prejudice  legitimate  prosecution 
interests,  defendants  were  granted  "use  immu- 
nity" so  that  they  might  testify  before  grand 
jury  and  congressional  committees  and,  at  time 
of  plea,  defendants  had  denied  emplo5anent  by 
government  intelligence  agencies,  defendants 
would  not  be  entitled,  eight  months  after  plead- 
ing guilty,  to  withdraw  their  pleas  because  they 
honestly,  though  mistakenly,  believed  that  "na- 
tional security"  considerations  required  their 
silence.  18  U.S.C.  §§  371,  2510,  2511;  D.C. 
Code  §§  22-1801(b),  23-543(a);  Fed.Rules 
Crim.Proc.  rules  11,  32(d),  18  U.S.C.  United 
States  V.  Hunt,  514  F.2d  270,  1975  U.S.  App. 
LEXIS  15940  (C.A.D.C.  1975). 

Record  established  that  defendants'  guilty 
pleas  to  charge  of  breaking  into  national  polit- 
ical party  headquarters  were  voluntary  and 
knowing,  that,  on  allocution,  defendants  delib- 
erately and  repeatedly  deceived  the  court,  that 
withdrawal  of  pleas  eight  months  after  they 
were  entered  would  prejudice  the  government, 
and  that  defendants'  supposed  national  secu- 
rity reasons  for  their  guilty  pleas  were  based  on 
entirely  subjective  beliefs  which  were  patently 
unreasonable.  18  U.S.C.  §§  371,  2510,  2511; 
D.C.  Code  §§  22-1801(b),  23-543(a);  Fed.Rules 
Crim.Proc.  rules  11,  32(d),  18  U.S.C.  United 
States  V.  Hunt,  514  F.2d  270,  1975  U.S.  App. 
LEXIS  15940  (C.A.D.C.  1975). 

Where  defendant  charged  with  first-degree 
burglary  tendered  plea  of  guilty  to  lesser-in- 
cluded offense  of  unlawful  entry,  and  trial  judge 
was  presented  with  a  factual  basis  for  the  plea, 
plea  should  not  have  been  refused  simply  be- 
cause defendant  refused  to  accompany  his  plea 
with  an  admission  of  guilt.  D.C.  Code  §§  22- 
1801(a),  22-3102;  Fed.Rules  Crim.Proc.  rule  11, 
18  U.S.C.  United  States  v.  Gaskins,  485  F.2d 
1046,  1973  U.S.  App.  LEXIS  8053  (C.A.D.C. 
1973). 

In  prosecution  for  housebreaking,  larceny 
and  destruction  of  property,  wherein  one  defen- 
dant was  permitted  to  change  his  plea  in  open 
court  and  in  presence  of  jury  and  was  asked  by 
trial  judge  whether  he  admitted  committing 
offense  and  replied  that  he  did  admit  being 
with  "them,"  there  was  error  which,  in  view  of 
circumstantial  and  inconclusive  nature  of  evi- 
dence, would  require  reversal  of  another  defen- 
dant's conviction.  D.C.  Code  1951,  §§  22-403, 
22-1801,  22-2201,  22-2202.  Gaynor  v.  U.S.,  247 
F.2d  583,  1957  U.S.  App.  LEXIS  3726  (C.A.D.C. 
1957). 

Where  evidence  in  prosecution  for  house- 
breaking and  grand  larceny  disclosed  close  as- 
sociation between  defendant  and  codefendant 
in  events  leading  to  their  arrests,  receiving 
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codefendant's  plea  of  guilty  in  presence  of  jury, 
and  calling  attention  to  such  plea  during  taking 
of  evidence  and  while  instructing  jury,  was 
prejudicial  to  defendant's  right  to  be  tried  solely 
on  evidence  against  him.  D.C.  Code,  §§  22- 
1801,  22-2201.  Payton  v.  U.S.,  222  F.2d  794, 
1955  U.S.  App.  LEXIS  3878  (C.A.D.C.  1955). 

Counts  charging  violations  of  burglary  stat- 
ute as  regards  entry  of  office  of  Internal  Reve- 
nue Service  in  January  1976,  theft  of  federal 
property  from  such  office,  burglary  of  and  theft 
from  the  same  office  in  March  of  1976,  burglary 
and  theft  of  another  office  later  in  March, 
burglary  of  IRS  identification  room  the  same 
month,  burglary  of  and  theft  from  office  of 
associate  deputy  general  in  April,  burglary  of 
and  theft  of  another  IRS  office  in  April,  entering 
into  a  conspiracy  to  obstruct  investigation  of 
burglaries  and  thefts  and  obstructing  justice 
did  not  violate  agreement,  in  exchange  for 
felony  plea  to  charge  of  using  a  falsely  made 
identification  card  to  enter  United  States  court- 
house in  May  and  June  that  the  Government 
would  not  charge  defendant  with  any  other 
possible  violations  arising  out  of  such  entries. 
18  U.S.C.  §§  499,  641,  1017,  1503;  D.C.  Code 
§  22-1801(b).  United  States  v.  Hubbard,  474  F. 
Supp.  90,  1979  U.S.  Dist.  LEXIS  11995  (1979), 
affirmed  by  668  F.2d  1238,  215  U.S.  App.  D.C. 
206,  1981  U.S.  App.  LEXIS  17192  (1981). 

Defendant's  guilty  pleas  to  second-degree 
burglary  and  aggravated  assault  were  not  co- 
erced; trial  court  took  steps  to  assure  that 
defendant  understood  his  rights,  terms  of 
agreement,  factual  basis  for  plea,  and  that  plea 
was  voluntarily  entered.  D.C.  Code  1981,  §  22- 
504.1,  22-1801(b),  23-110.  Southall  v.  United 
States,  716  A.2d  183,  1998  D.C.  App.  LEXIS 
127  (1998). 

Defendant  was  not  entitled  to  evidentiary 
hearing  on  postsentencing  motion  to  withdraw 
guilty  pleas  to  second-degree  burglary  and  ag- 
gravated assault;  defendant's  claims  of  ineffec- 
tive assistance  of  counsel  were  vague  and 
conclusory,  and  failed  to  assert  how  trial  coun- 
sel was  ineffective  and  otherwise  warranted  no 
relief.  U.S.  Const.Amend.  6;  D.C.  Code  §  22- 
504.1,  22-1801(b),  23-110(c);  Criminal  Rule 
23(e).  Southall  v.  United  States,  716  A.2d  183, 
1998  D.C.  App.  LEXIS  127  (1998). 

Prosecutor's  statement  that  Government  had 
same  concern  as  court  that  drug  rehabilitation 
program  for  defendant  would  fail  implied  that, 
but  for  plea  arrangement.  Government  would 
have  recommended  period  of  incarceration,  and 
Government,  by  such  conduct,  broke  its  agree- 
ment not  to  oppose  substantial  suspended  sen- 
tence and  residential  drug  program  for  defen- 
dant, in  exchange  for  his  agreement  to  plead 
guilty  to  charges  of  second-degree  burglary  and 
forgery.  D.C.  Code  §§  22-1401,  22-1801(b). 
White  V.  United  States,  425  A.2d  616,  1980  D.C. 
App.  LEXIS  421  (1980). 


Trial  court  did  not  abuse  discretion  in  deny- 
ing defendant's  motion  for  withdrawal  of  guilty 
pleas  to  second-degree  murder,  attempted  bur- 
glary and  destruction  of  property  where,  inter 
alia,  reasons  given  for  defendant's  change  of 
heart  did  not  amount  to  a  claim  of  legal  inno- 
cence, proffered  evidence  of  guilt  was  over- 
whelmingly convincing  and  there  was  no  claim 
of  coercion  or  incapacity.  D.C.  Code  §§  22-403, 
22-1801(b),  22-2403.  Taylor  v  United  States, 
366  A.2d  444,  1976  D.C.  App.  LEXIS  409 
(1976). 

Where  defendant  was  fully  informed  about 
concept  of  aiding  and  abetting  at  guilty  plea 
hearing,  defendant  specifically  acknowledged 
that  he  was  outside  at  scene  of  burglary  know- 
ing that  others  were  going  to  commit  crime  and 
defendant  admitted  that  he  was  assisting  and 
advising  the  other  perpetrators,  defendant's 
plea  of  guilty  to  charge  of  first-degree  burglary 
was  made  voluntarily,  with  understanding  of 
nature  of  charge  and  consequences  of  plea  and 
there  was  factual  basis  for  plea;  and  trial  court 
did  not  abuse  its  discretion  in  refusing  to  allow 
withdrawal  of  plea  upon  defendant's  subse- 
quent denial  that  he  had  known  that  perpetra- 
tors of  crime  were  going  to  burglarize  apart- 
ment in  question.  D.C.  Code  §§  22-105,  22- 
1801(a);  D.C.  Code  SCR,  Criminal  Rules  11,  32. 
Austin  V.  United  States,  356  A.2d  648,  1976 
D.C.  App.  LEXIS  528  (1976). 

Presumptions  and  burden  of  proof. 

Fact  of  unlawful  entry,  even  in  the  nighttime, 
may  not  support  inference  that  entry  was  made 
with  intent  to  steal.  D.C.  Code  §  22-1801. 
United  States  v.  Melton,  491  F.2d  45,  1973  U.S. 
App.  LEXIS  7763  (C.A.D.C.  1973). 

No  rational  inference  of  criminal  intent  can 
be  drawn  from  mere  possession  of  tools  which 
reasonably  may  be  employed  in  crime.  D.C. 
Code  1951,  §  22-3601.  Benton  v.  U.S.,  232  F.2d 
341,  1956  U.S.  App.  LEXIS  3028  (C.A.D.C. 
1956). 

Corpus  delicti  under  count  charging  homi- 
cide in  perpetration  of  a  housebreaking  did  not 
require  independent  proof  that  death  occurred 
in  perpetration  of  housebreaking.  D.C.  Code 
1951,  §§  22-1801,  22-2401.  U.S.  v  Naples,  192 
F.Supp.  23,  1961  U.S.  Dist.  LEXIS  3087 
(D.D.C1961). 

To  prove  burglary,  the  government  must  es- 
tablish that  the  defendant  entered  the  prem- 
ises having  already  formed  an  intent  to  commit 
a  crime  therein.  Crutchfield  v.  United  States, 
779  A.2d  307,  2001  D.C.  App.  LEXIS  182 
(2001). 

To  obtain  burglary  conviction,  government 
must  prove  that  defendant  entered  premises 
having  already  formed  intent  to  commit  crime 
therein.  D.C.  Code  1981,  §  22-1801(a).  Wil- 
Uams  V.  United  States,  725  A.2d  455,  1999  D.C. 
App.  LEXIS  14  (1999). 
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To  prove  burglary,  government  must  estab- 
lish that  defendant  entered  the  premises  hav- 
ing already  formed  an  intent  to  commit  a  crime 
therein;  however,  such  intent  is  rarely  capable 
of  direct  proof,  and,  unless  it  is  admitted  by 
accused,  it  typically  must  be  shown  by  circum- 
stantial evidence.  Lee  v.  United  States,  699 
A.2d  373,  1997  D.C.  App.  LEXIS  193  (1997). 

Unauthorized  presence,  by  itself,  is  not  suffi- 
cient to  prove  a  burglary;  government  must 
also  show  other  circumstances  that  might  lead 
reasonable  people,  based  upon  their  common 
experience,  to  conclude  beyond  a  reasonable 
doubt  that  defendant  intended  to  commit  some 
crime  upon  the  premises.  Lee  v.  United  States, 
699  A.2d  373,  1997  D.C.  App.  LEXIS  193 
(1997). 

Unauthorized  presence,  by  itself,  is  not  suffi- 
cient to  show  burglary;  government  must  also 
show  other  circumstances  that  might  lead  rea- 
sonable people,  based  upon  their  common  expe- 
rience, to  conclude  beyond  reasonable  doubt 
that  defendant  intended  to  commit  some  crime 
upon  premises.  D.C.  Code  1981,§  22-1801(a). 
Bowman  v.  United  States,  652  A.2d  64,  1994 
D.C.  App.  LEXIS  250  (1994). 

To  obtain  conviction  under  burglary  statute, 
government  must  prove  that  defendant  entered 
premises  having  already  formed  intent  to  com- 
mit crime  therein.  D.C.  Code  1981,  §  22- 
1801(a).  Bowman  v.  United  States,  652  A.2d  64, 
1994  D.C.  App.  LEXIS  250  (1994). 

To  sustain  conviction  for  burglary.  Govern- 
ment must  prove  wrongful  entry  on  premises 
with  specific  intent  to  steal.  North  v.  United 
States,  530  A.2d  1161,  1987  D.C.  App.  LEXIS 
421  (1987). 

Unauthorized  presence  in  another's  premises 
does  not  alone  support  inference  of  criminal 
purpose  at  time  of  entry  as  required  for  convic- 
tion of  burglary;  however,  when  unauthorized 
presence  is  aided  by  other  circumstances,  such 
inference  may  be  drawn.  D.C.  Code  1981, 
§§  22-1801,  22-1801(a).  Warrick  v.  United 
States,  528  A.2d  438,  1987  D.C.  App.  LEXIS 
385  (1987). 

In  order  to  properly  infer  that  unlawful  entry 
was  with  specific  criminal  purpose,  jury  must 
have  before  it  evidence  of  circumstances  other 
than  mere  unauthorized  presence  on  another's 
property  which  would  indicate  such  purpose; 
these  other  circumstances  are  those  which 
might  lead  reasonable  people,  based  upon  their 
common  experience,  to  conclude  beyond  reason- 
able doubt  that  defendant  intended  to  commit 
some  crime  upon  premises.  D.C.  Code  1981, 
§§  22-1801,  22-3102.  Shelton  v.  United  States, 
505  A.2d  767,  1986  D.C.  App.  LEXIS  283 
(1986). 

Statutes  prohibiting  breaking  and  entering, 
and  taking  property  without  right  prohibit  acts 
committed  by  defendant  only  if  done  without 
right  and,  therefore,  government  must  prove 


beyond  reasonable  doubt  that  defendant  lacked 
authority  from  rightful  owner  of  the  property. 
D.C.  Code  1981,  §§  22-3427,  22-3816.  Craig  v. 
United  States,  490  A.2d  1173,  1985  D.C.  App. 
LEXIS  377  (1985). 

Proof  of  larceny  does  not,  in  itself,  establish 
burglary  D.C.  Code  §§  22-1801(b),  22-2201. 
White  V.  United  States,  300  A.2d  716,  1973  D.C. 
App.  LEXIS  233  (1973). 

Questions  of  law  and  fact. 

In  prosecution  for  theft  of  government  prop- 
erty and  second-degree  burglary,  whether  de- 
fendant had  aided  and  abetted  the  larceny  by 
assisting  in  continuing  asportation  of  property 
he  knew  had  been  stolen  was  jury  question. 
D.C.  Code§  22-1801(b);  18  U.S.C.  §  641. 
United  States  v.  Barlow,  470  F.2d  1245,  1972 
U.S.  App.  LEXIS  7354  (C.A.D.C.  1972). 

Where  key  government  witness,  who  was 
owner  of  apartment  allegedly  burglarized  by 
defendant,  did  not  see  defendant's  face,  but  did 
notice  that  his  assailant  wore  a  pair  of  very 
distinctive  plaid  pants,  and  defendant  was  sub- 
sequently seen  and  identified  as  having  been  in 
vicinity  by  two  witnesses,  both  of  whom  indi- 
cated that  he  was  wearing  a  distinctive  pair  of 
plaid  pants  similar  to  those  described  by  first 
government  witness,  and  defendant  attempted 
to  establish  an  alibi,  although  validity  of  alibi 
was  seriously  impeached  by  government,  trial 
court  did  not  abuse  its  discretion  in  leaving 
determination  of  guilt  or  innocence  to  jury. 
United  States  v.  Coombs,  464  F.2d  842,  1972 
U.S.  App.  LEXIS  8108  (C.A.D.C.  1972). 

Evidence  was  sufficient  to  warrant  submis- 
sion to  jury  in  burglary  prosecution  of  issue  of 
defendant's  guilt  of  unlawful  entry.  D.C.  Code 
§  22- 180 1(a).  United  States  v.  Whitaker,  447 
F.2d  314,  1971  U.S.  App.  LEXIS  10023 
(C.A.D.C.  1971). 

Evidence  was  sufficient  to  warrant  submis- 
sion to  jury  in  burglary  prosecution  of  question 
of  whether  defendant's  entry  onto  the  premises 
was  with  intent  to  commit  crime.  D.C.  Code 
§  22-1801(a).  United  States  v.  Whitaker,  447 
F.2d  314,  1971  U.S.  App.  LEXIS  10023 
(C.A.D.C.  1971). 

In  prosecution  for  housebreaking  with  intent 
to  commit  an  assault  evidence  was  sufficient  for 
jury  D.C.  Code  1961,  §  22-1801.  Baber  v. 
United  States,  324  F.2d  390,  1963  U.S.  App. 
LEXIS  4816  (C.A.D.C.  1963),  writ  of  certiorari 
denied  by  376  U.S.  972,  84  S.  Ct.  1139,  12  L.  Ed. 
2d  86,  1964  U.S.  LEXIS  1524  (1964). 

In  prosecution  for  housebreaking  and  lar- 
ceny, evidence  regarding  identification  of  defen- 
dant made  a  case  for  the  jury.  D.C.  Code  1951, 
§§  22-1801,  22-2201,  22-2202.  Williams  v.  U.S., 
282  F2d  867,  1960  U.S.  App.  LEXIS  4117 
(C.A.D.C.  1960). 

In  prosecution  for  housebreaking  with  intent 
to  steal,  evidence  was  sufficient  to  permit  jury 
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inference  that  defendant  had  entered  the  hofne 
of  another  with  intent  to  steal,  and  intent  was 
not  required  to  be  shown  by  any  specific  acts  or 
conduct,  where  there  was  unexplained  pres- 
ence of  defendant  in  darkened  home  of  another 
about  midnight  after  access  had  been  obtained 
by  force  and  stealth  through  a  window.  Wash- 
ington V.  U.S.,  263  F.2d  742,  1959  U.S.  App. 
LEXIS  4386  (C.A.D.C.  1959). 

Evidence  which  showed  that  defendant  was 
on  second  floor  landing  in  stairwell  of  complain- 
ant's apartment  building,  that  a  window  screen 
in  complainant's  apartment  had  been  cut,  that 
the  apartment  had  been  unlocked  from  the 
inside,  and  that  there  were  rayon  fibers  on 
tennis  shoes  of  defendant  which  were  similar  to 
the  rayon  on  complainant's  bedroom  rug  was 
insufficient  to  permit  burglary  charge  to  go  to 
jury  D.C.  Code  §  22-1801(a).  United  States  v. 
Preston,  331  F.  Supp.  457,  1971  U.S.  Dist. 
LEXIS  11781  (1971). 

Question  of  defendant's  intent  was  question 
of  fact  to  be  determined  by  jury  even  though 
there  was  nothing  reported  stolen  from  build- 
ing allegedly  broken  into  nor  was  there  any 
evidence  defendant  was  aiding  or  abetting  com- 
mission of  offense  or  that  defendant  intended  to 
commit  felony  after  entry  was  gained.  United 
States  V.  Mullen,  278  F.  Supp.  410,  1967  U.S. 
Dist.  LEXIS  7422  (1967),  affirmed  by  416  F.2d 
456,  1969  U.S.  App.  LEXIS  10483  (4th  Cir.  Va. 
1969). 

Evidence  that  rooms  entered  were  used 
solely  for  purposes  of  prostitution  and  were 
occupied  essentially  for  periods  of  short  dura- 
tion supported  contention  that  Government 
failed  to  establish  character  of  bedrooms  as 
sleeping  apartments  within  purview  of  first- 
degree  burglary  statute;  therefore,  trial  court 
erred  in  denying  defendants'  motions  for  judg- 
ment of  acquittal  on  first-degree  burglary 
charges.  D.C.  Code  §  22-1801(a).  Jennings  v. 
United  States,  431  A.2d  552,  1981  D.C.  App. 
LEXIS  294  (1981),  writ  of  certiorari  denied  by 
457  U.S.  1135,  102  S.  Ct.  2964,  73  L.  Ed.  2d 
1353,  1982  U.S.  LEXIS  2703,  50  U.S.L.W.  3998 
(1982). 

Whether  defendant  was  merely  present  at 
scene  of  burglary  and  robbery  at  time  of  of- 
fense, but  did  not  participate  in  it,  was  jury 
question.  D.C.  Code  §§  22-1801(a),  22-2901, 
22-3202.  Franey  v.  United  States,  382  A.2d 
1019,  1978  D.C.  App.  LEXIS  419  (1978). 

Evidence  that  defendant  made  early  morning 
forcible  entry  into  bar  and  grill,  prepared  to 
carry  away  items  of  value,  and  attempted  to 
conceal  his  actions  inside  the  premises  was 
sufficient  on  element  of  entry  with  intent  to 
steal  to  make  submissible  case  of  second-degree 
burglary.  D.C.  Code  §  22-1801(a,  b).  Massey  v. 
United  States,  320  A.2d  296,  1974  D.C.  App. 
LEXIS  225  (1974). 


Evidence  in  prosecution  for  attempted  bur- 
glary was  sufficient  to  permit  inference  of  in- 
tent to  commit  crime  by  defendant  who  was 
found  in  warehouse  amongst  scattered  papers, 
opened  desk  drawers  and  office  machinery 
which  had  been  moved  into  hall.  D.C.  Code 
§§  22-103,  22-1801.  Hebble  v  United  States, 
257  A.2d  483,  1969  D.C.  App.  LEXIS  332  (App. 
1969). 

In  prosecution  for  unlawful  attempt  to  enter 
a  private  building,  evidence  was  sufficient  to 
raise  jury  question  as  to  defendant's  guilt.  D.C. 
Code  1951,  §  22-3102.  McFarland  v.  U.S.,  163 
A.2d  627,  1960  D.C.  App.  LEXIS  246  (Cr.App. 
1960). 

Review. 

—  Determination  and  disposition,  review. 

In  view  of  defendant's  testimony  at  a  subse- 
quent trial  that  he  not  only  participated  in  a 
burglary  but  also  participated  in  a  conspiracy 
to  suppress  evidence  of  that  burglary  involving 
perjury  and  destruction  of  records,  alleged  "out- 
rageous conduct"  by  government  officials  in 
seizing  and  destroying  his  records  and  "perjur- 
ing themselves  before  the  grand  jury"  did  not 
require  reversal  of  defendant's  convictions  of 
conspiracy,  burglary  and  illegal  interception  of 
oral  and  wire  communications,  entered  upon 
guilty  plea.  18  U.S.C.  §§  371,  2511,  4208;  D.C. 
Code  §  22- 180 Kb).  United  States  v.  Hunt,  514 
F.2d  270,  1975  U.S.  App.  LEXIS  15940 
(C.A.D.C.  1975). 

Where  defendant's  first-degree  burglary  con- 
viction had  to  be  set  aside  for  lack  of  proof  of 
intent  to  commit  crime  in  premises  entered  but 
jury  necessarily  found  facts  required  for  convic- 
tion of  lesser  included  offense  of  unlawful  entry 
and  the  evidence  was  sufficient  to  support  this 
determination,  Court  of  Appeals  would  remand 
case  with  instructions  to  enter,  if  government 
consents,  judgment  of  conviction  of  unlawful 
entry  or,  if  court  believes  it  in  interest  of  justice, 
to  grant  new  trial  on  lesser  offense.  D.C.  Code 
§§  22-1801,  22-3102.  United  States  v.  Melton, 
491  F.2d  45,  1973  U.S.  App.  LEXIS  7763 
(C.A.D.C.  1973). 

Convictions  of  second  defendant  for  burglary 
and  grand  larceny  were  mutually  exclusive 
with  conviction  for  receiving  stolen  property 
and  bringing  it  into  the  District  of  Columbia, 
and  vacating  the  burglary  and  larceny  convic- 
tions which  carried  longer  sentences  cured  any 
prejudice  which  resulted  from  the  failure  to 
properly  instruct.  D.C.  Code  §§  22-108,  22- 
1801,  22-2201.  United  States  v  Lemonakis,  485 
F2d  941,  1973  U.S.  App.  LEXIS  9078  (C.A.D.C. 
1973),  writ  of  certiorari  denied  by  415  U.S.  989, 
94  S.  Ct.  1586,  94  S.  Ct.  1587,  39  L.  Ed.  2d  885, 
1974  U.S.  LEXIS  757  (1974). 

Where  defendant  was  entitled  to  instruction 
on  unlawful  entry  as  a  lesser  included  offense 
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in  burglary  prosecution  and  trier  of  fact  neces- 
sarily found  every  fact  required  for  conviction  of 
lesser  included  offense,  the  trial  court  would  be 
entitled  to  set  aside  the  verdict  of  first-degree 
burglary  and  enter  judgment  of  conviction  for 
unlawful  entry.  D.C.  Code  §  22-1801(a); 
Fed.Rules  Crim.Proc.  rule  31(c),  18  U.S.C. 
United  States  v.  Whitaker,  447  F.2d  314,  1971 
U.S.  App.  LEXIS  10023  (C.A.D.C.  1971). 

Although  conviction  for  second-degree  bur- 
glary was  vacated  because  of  insufficiency  of 
indictment,  government  could  seek  another 
grand  jury  indictment  for  such  offense,  but 
since  indictment  was  sufficient  to  charge  an 
unlawful  entry  and  evidence  was  sufficient  to 
support  such  a  conviction,  case  was  remanded 
for  entry  of  judgment  of  conviction  for  unlawful 
entry  if  government  did  not  object  and  trial 
court  considered  such  action  in  the  interests  of 
justice;  otherwise  government  could  decide 
whether  it  wished  to  submit  defendant's  case 
again  to  grand  jury.  D.C.  Code  §§  22- 180 Kb), 
22-3102;  Fed.Rules  Crim.Proc.  rule  12(b)(2),  18 
U.S.C.  United  States  v.  Seegers,  445  F.2d  232, 
1971  U.S.  App.  LEXIS  10574  (C.A.D.C.  1971). 

Error,  in  not  giving  instruction  on  lesser 
offense  of  simple  assault,  in  prosecution  for 
rape,  assault  with  intent  to  commit  rape,  un- 
lawful entry,  and  second-degree  burglary,  did 
not  require  that  conviction  of  second-degree 
burglary  be  set  aside,  in  view  of  fact  that  jury 
returned  verdict  on  burglary  charge  rather 
than  on  lesser-included  offense  of  unlawful  en- 
try. D.C.  Code§§  22-1801(b),  22-2801.  United 
States  V.  Huff,  442  F.2d  885,  1971  U.S.  App. 
LEXIS  11498  (C.A.D.C.  1971). 

Where  there  was  a  question  as  to  adequacy  of 
proof  of  grand  larceny  that  property  taken  had 
a  value  of  $100  or  more,  principle  that  appel- 
late court  may  reverse  a  judgment  as  to  one  of 
sentences,  if  its  validity  is  beset  by  substantial 
doubt,  where  there  is  neither  injustice  done 
defendant  nor  a  need  of  government  overridden 
would  be  applied  to  reverse  concurrent  sen- 
tence for  grand  larceny,  while  remanding  case 
to  trial  court  for  entry  of  concurrent  sentence 
on  petit  larceny.  D.C.  Code  §§  22-1801(b),  22- 
2201.  United  States  v.  Henderson,  439  F.2d 
531,  1970  U.S.  App.  LEXIS  6365  (C.A.D.C. 
1970). 

In  absence  of  specific  evidence  as  to  value  of 
items  taken,  defendant's  conviction  for  grand 
larceny  would  be  reversed,  but  where  district 
judge  gave  lesser  included  offense  charge  as  to 
petit  larceny  and  there  was  sufficient  evidence 
on  which  jury  could  find  defendant  guilty 
thereof,  case  would  be  remanded  for  resentenc- 
ing. D.C.  Code  §§  22-1801(b),  22-2201.  United 
States  V.  Thweatt,  433  R2d  1226,  1970  U.S. 
App.  LEXIS  8425  (C.A.D.C.  1970). 

Where  record  on  appeal  from  convictions  for 
housebreaking,  arson,  and  malicious  destruc- 
tion of  personal  property  failed  to  show  that 


defendant's  absence  during  trial,  after  trial  had 
commenced  in  his  presence,  constituted  delib- 
erate failure  to  appear  without  reason  that 
might  bear  on  court's  latitude  to  have  contin- 
ued trial,  case  would  be  remanded  for  develop- 
ment of  such  issue  including  circumstances  in 
which  defendant  was  taken  into  custody  after 
trial.  D.C.  Code  §§  22-401,  22-403,  22-1801; 
Fed.Rules  Crim.Proc.  rule  43,  18  U.S.C;  U.S. 
Const.  Amend.  5.  Cureton  v.  U.S.,  396  F.2d  671, 
1968  U.S.  App.  LEXIS  7275  (C.A.D.C.  1968). 

Where  defendant  was  convicted  under  first 
count  of  unlawful  entry  and  his  conviction 
under  second  count  of  possession  of  implements 
of  crime  consisting  of  crowbars  was  under  stat- 
ute which  is  unconstitutional  in  its  application 
to  crowbars,  case  was  remanded  with  directions 
either  to  modify  judgment  by  setting  aside 
verdict  on  second  count  and  dismissing  that 
count  or  in  the  alternative  to  vacate  judgment 
entirely,  set  aside  verdict  on  second  count, 
dismiss  that  count  and  resentence  defendant 
for  unlawful  entry,  notwithstanding  that  gen- 
eral sentence  was  for  period  less  than  maxi- 
mum for  unlawful  entry.  D.C.  Code  1951, 
§§  22-1801,  22-3601.  Washington  v.  U.S.,  232 
F.2d  357,  1956  U.S.  App.  LEXIS  3032  (C.A.D.C. 
1956). 

Where  defendant's  two  burglary  convictions 
merged  for  purposes  of  sentencing,  trial  court 
had  erroneously  imposed  sentence  of  five  to  15 
years  on  each  conviction,  and  trial  court  did  not 
impose  maximum  sentence  permitted  by  stat- 
ute on  burglary  counts,  remand  for  resentenc- 
ing was  appropriate  as  it  would  allow  trial 
court  to  impose  sentence  knowing  only  one  of 
burglary  convictions  was  available  for  sentenc- 
ing purposes.  D.C.  Code  1981,  §  22-1801(a). 
Thome  v.  United  States,  471  A.2d  247,  1983 
D.C.  App.  LEXIS  556  (1983). 

Although  defendant  was  convicted  of  first- 
degree  burglary  while  armed,  first-degree  bur- 
glary, armed  robbery,  robbery  and  assault  with 
dangerous  weapon,  convictions  for  three  lesser 
offenses  of  first-degree  burglary,  robbery  and 
assault  with  dangerous  weapon  must  be  va- 
cated on  basis  that  they  were  lesser  included 
offenses  of  first-degree  burglary  while  armed 
and  armed  robbery.  D.C.  Code  §§  22-502,  22- 
1801(a),  22-2901,  22-3202.  Franey  v.  United 
States,  382  A.2d  1019,  1978  D.C.  App.  LEXIS 
419  (1978). 

Reversal  of  defendant's  conviction  for  first- 
degree  burglary  necessitated  reversal  of  his 
conviction  for  felony-murder  based  on  that  bur- 
glary. D.C.  Code  §  22-1801(a).  Whalen  v. 
United  States,  379  A.2d  1152,  1977  D.C.  App. 
LEXIS  269  (1977),  reversed  by  445  U.S.  684, 
100  S.  Ct.  1432,  63  L.  Ed.  2d  715,  1980  U.S. 
LEXIS  15  (1980). 

Where  at  time  of  his  trial  for  first-degree 
burglary  and  obstruction  of  justice  defendant 
was  aware  that  affiant  was  witness  to  incident 
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and  knew  affiant  personally  and  was  aware  "of 
his  whereabouts,  where  defendant  failed  to 
subpoena  affiant  at  trial,  and  where  material 
contained  in  affidavit  would  in  all  likelihood  not 
cause  jury  to  acquit  defendant,  defendant  was 
not  entitled  to  new  trial  based  on  newly  discov- 
ered evidence.  D.C.  Code  §§  22-703,  22- 
1801(a).  Poteat  v.  United  States,  363  A.2d  295, 
1976  D.C.  App.  LEXIS  355  (1976). 

Where  defendant  was  sentenced  to  two  con- 
current ten-year  terms  of  imprisonment  for 
crimes  exclusively  applicable  to  District  of  Co- 
lumbia, subsequent  amendment  by  trial  court 
of  defendant's  sentence  to  one  of  indeterminate 
term  was  error,  and  case  would  be  remanded 
for  resentencing.  D.C.  Code  §§  22-1801(b),  22- 
2201,  22-2202,  22-2204;  18  U.S.C.  §§  4208, 
4208(a)(2).  Fredericks  v.  United  States,  306 
A.2d  268,  1973  D.C.  App.  LEXIS  309  (1973). 

—  In  generaL 

Where  criminal  trial  was  aborted  under  cir- 
cumstances permitting  retrial,  double  jeopardy 
principles  did  not  preclude  Government  from 
appealing  from  subsequent  dismissal  of  indict- 
ment. D.C.  Code  §§  22-1801(a),  22-2202,  23- 
104(c);  U.S.  Const.  Amends.  5,  6.  United  States 
V.  Harvey,  377  A.2d  411,  1977  D.C.  App.  LEXIS 
376  (1977). 

—  Presentation    and    reservation  of 
grounds  for  review. 

There  was  no  plain  error  in  instructions  on 
specific  intent  required  for  first-degree  bur- 
glary even  though  instructions  could  have  been 
more  expansive  on  "specific  intent"  where  in- 
structions were  not  objected  to  at  trial.  D.C. 
Code  §  22- 180 1(a).  United  States  v.  Thornton, 
498  F.2d  749,  1974  U.S.  App.  LEXIS  8356 
(C.A.D.C.  1974). 

Failure,  in  criminal  prosecution,  to  give  an 
accomplice  instruction  with  regard  to  accom- 
plices who  testified  for  government  was  not 
plain  error  where  nonaccomplice  testimony  cor- 
roborated accomplice  testimony  to  significant 
extent  against  one  accused  and  to  lesser  extent 
against  another  and  where  accomplices  did  not 
appear  to  have  extraordinary  disposition  to 
prevaricate.  D.C.  Code§§  22-1801(b),  22-2401, 
22-2901,  22-3202;  Fed.Rules  Crim.Proc.  rules 
30,  52(b),  18  U.S.C.  United  States  v.  Leonard, 
494  F.2d  955,  1974  U.S.  App.  LEXIS  10300 
(C.A.D.C.  1974). 

Absent  waiver  of  instruction,  failure,  in  pros- 
ecution for  felony-murder,  first-degree  murder, 
armed  robbery,  robbery  and  second-degree  bur- 
glary, to  give  immediate  limiting  instruction  as 
to  admissibility  where  testimony  of  arresting 
officer  was  admitted  to  impeach  defendant's 
testimony  that  he  had  not  stated  that  codefen- 
dant  "lived  across  the  street"  was  plain  error 
requiring  reversal,  though  general  instruction 
on  impeachment  evidence  was  given  in  very 


long  charge.  D.C.  Code  §§  22-1801(b),  22-2401, 
22-2901,  22-3202.  United  States  v.  Leonard, 
494  R2d  955,  1974  U.S.  App.  LEXIS  10300 
(C.A.D.C.  1974). 

Record  disclosing  that  one  of  two  boys  appre- 
hended at  scene  of  housebreaking  accompanied 
officers  to  apartment  and  identified  defendant 
as  person  who  had  entered  store  across  street 
from  apartment  disclosed  so  small  a  probability 
that  probable  cause  for  arrest  was  lacking  that 
unraised  issue  of  probable  cause  would  not  be 
considered  as  plain  error.  D.C.  Code  §  22-1801. 
Washington  v.  United  States,  414  F.2d  1119, 
1969  U.S.  App.  LEXIS  13473  (C.A.D.C.  1969). 

Where  defense  counsel,  in  response  to  in- 
quiry by  federal  District  Court  in  prosecution 
for  housebreaking,  expressed  satisfaction  with 
instructions  given,  and  defendant  was  con- 
victed on  strong  evidence,  defendant  could  not 
require  Court  of  Appeals  to  exercise  discretion 
available  under  provision  of  Federal  Rule  of 
Criminal  Procedure  that  plain  errors  or  defects 
affecting  substantial  rights  may  be  noticed 
though  they  were  not  brought  to  attention  of 
court.  D.C.  Code  1961,  §  22-1801;  Fed.Rules 
Crim.Proc.  rule  52(b),  18  U.S.C.  Manning  v. 
United  States,  371  F.2d  353,  1966  U.S.  App. 
LEXIS  4552  (C.A.D.C.  1966). 

Where,  in  prosecution  for  housebreaking,  no 
trial  objection  was  made  to  certain  evidence, 
Court  of  Appeals  was  not  required  to  decide 
question  of  its  admissibility,  and  in  view  of 
character  of  the  evidence,  would  not  do  so  in  its 
discretion.  D.C.  Code  1951,  §  22-1801.  Lawson 
V.  U.S.,  248  F.2d  654,  1957  U.S.  App.  LEXIS 
3849  (C.A.D.C.  1957). 

Defendant's  timely  written  submission  to 
trial  court  questioning  restitution  component  of 
sentence  for  second-degree  burglary  and  aggra- 
vated assault  could  properly  be  considered 
challenge  to  correctness  of  restitution  element 
of  sentence,  and  denial  of  that  motion  was 
properly  before  Court  of  Appeals  for  review. 
D.C.  Code  1981,  §§  16-711(a),  22-504.1,  22- 
1801(b);  Criminal  Rule  35(a).  Southall  v. 
United  States,  716  A.2d  183,  1998  D.C.  App. 
LEXIS  127  (1998). 

Search  and  seizure. 

Any  conflict  of  interest  that  might  have  ex- 
isted because  two  Assistant  United  States  At- 
torneys involved  in  prosecution  of  church  offi- 
cials for  conspiracy,  burglary,  and  theft  were 
made  defendants  in  a  civil  action  brought  by 
church  based  upon  their  participation  in  an 
allegedly  illegal  search  and  search  and  seizure 
did  not  amount  to  a  due  process  violation  that 
would  require  vacation  of  defendants'  sentences 
in  absence  of  proof  of  actual  prejudice  on  part  of 
prosecuting  attorneys.  18  U.S.C.  §§  371,  499, 
641,  1071,  1503,  1510,  1623,  2511(l)(a);  D.C. 
Code  1973,  §  22-1801(b).  United  States  v. 
Heldt,  668  F.2d  1238,  1981  U.S.  App.  LEXIS 
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17192  (C.A.D.C.  1981),  writ  of  certiorari  denied 
by  456  U.S.  926,  102  S.  Ct.  1971,  72  L.  Ed.  2d 
440,  1982  U.S.  LEXIS  1705,  50  U.S.L.W.  3838 
(1982). 

Examination  of  trunk  of  defendant's  automo- 
bile did  not  constitute  an  illegal  search  by  the 
police  where  it  occurred  contemporaneously 
with  and  at  place  of  defendant's  arrest  under 
circumstances  indicating  convincingly  defen- 
dant's participation  in  burglary.  D.C.  Code 
1967,  §§  22-1801,  22-2201.  Wright  v.  U.S.,  404 
F.2d  1256,  1968  U.S.  App.  LEXIS  8232 
(C.A.D.C.  1968). 

Where  police  officer,  who  saw  defendant 
walking  along  street  about  2:00  in  the  morning, 
and  who  thought  defendant  had  narcotics, 
without  a  warrant  stopped  defendant,  who  ad- 
mitted that  he  had  not  worked  for  over  a  year, 
and  had  maintained  himself  by  gambling,  and 
officer  then  informed  defendant  that  he  was 
arresting  him  for  vagrancy  and  required  him  to 
disrobe,  search,  which  led  to  discovery  of  stolen 
money  orders,  was  an  unreasonable  and  unlaw- 
ful violation  of  defendant's  rights  as  a  citizen, 
rendering  stolen  money  orders  inadmissible  in 
prosecution  for  forgery,  house-breaking,  grand 
larceny,  and  interstate  transportation  of  falsely 
made  securities.  D.C.  Code  1951,  §§  22-1401, 
22-1801,  22-2201,  22-2202;  U.S.  Const.  Amend. 
4;  18  U.S.C.  §  2314;  Fed.Rules  Crim.Proc.  rule 
41(e),  18  U.S.C.  White  v.  U.S.,  271  F.2d  829, 
1959  U.S.  App.  LEXIS  3238  (C.A.D.C.  1959). 

Police  officers,  who  suspected  defendant  of 
having  broken  into  and  robbed  drugstore,  were 
entitled  to  ring  defendant's  doorbell  and  in- 
quire concerning  his  whereabouts,  and  their 
observation,  while  awaiting  admittance  to  de- 
fendant's house,  of  bottles  and  cigarettes,  which 
apparently  had  been  stolen  from  drugstore  and 
which  were  Ijdng  in  vicinity  of  porch,  did  not 
constitute  a  "search".  D.C.  Code  1951,  §§  22- 
1801,  22-2201,  22-2202.  Ellison  v.  U.S.,  206 
F.2d  476,  1953  U.S.  App.  LEXIS  2772  (C.A.D.C. 
1953). 

Defendant  had  reasonable  expectation  of  pri- 
vacy in  plastic  bag  he  was  carrying  at  time  he 
was  stopped  in  connection  with  burglary  and 
was  therefore  entitled  to  Fourth  Amendment 
protections  in  connection  with  seizure  and 
search  of  bag,  even  though  bag  was  found  to 
contain  items  allegedly  taken  during  burglary. 
McFerguson  v.  United  States,  770  A.2d  66,  200\ 
D.C.  App.  LEXIS  59  (2001),  remanded  sub 
nomine  Worthington  v.  United  States,  805  A. 2d 
929,  2002  D.C.  App.  LEXIS  496  (D.C.  2002). 

Collective  knowledge  of  three  law  enforce- 
ment officers  at  the  time  that  one  of  them 
stopped  defendant  and  another  pedestrian  af- 
ter hearing  burglary  report  from  radio  dis- 
patcher could  be  aggregated  in  determining 
whether  stop  was  justifiable,  even  though  the 
officers  had  not  communicated  with  one  an- 
other directly  or  through  a  dispatcher,  where 


officers  had  all  observed  the  burglary  suspects 
in  small  area  of  city  within  a  few  minutes 
preceding  the  stop.  McFerguson  v.  United 
States,  770  A.2d  66,  2001  D.C.  App.  LEXIS  59 
(2001),  remanded  sub  nomine  Worthington  v. 
United  States,  805  A.2d  929,  2002  D.C.  App. 
LEXIS  496  (D.C.  2002). 

Police  had  reasonable  suspicion  to  stop  de- 
fendant and  companion  in  connection  with  a 
burglary  allegedly  involving  two  black  males, 
though  radio  dispatch  had  indicated  one  of  the 
burglars  was  wearing  red  pants  and  neither 
defendant  nor  companion  was  wearing  red 
pants  at  time  of  stop,  where  officer  making  stop 
had  observed  the  individuals  running  in  a  way 
that  suggested  they  were  fleeing  something, 
another  officer  had  earlier  observed  them  when 
one  was  reading  red  pants,  and  a  third  officer 
had  seen  them  running  toward  parkway  where 
stop  occurred.  McFerguson  v.  United  States, 
770  A.2d  66,  2001  D.C.  App.  LEXIS  59  (2001), 
remanded  sub  nomine  Worthington  v.  United 
States,  805  A.2d  929,  2002  D.C.  App.  LEXIS 
496  (D.C.  2002). 

Burglar  has  no  legitimate  expectation  of  pri- 
vacy in  building  which  he  has  unlawfully  in- 
vaded, and  thief  has  no  legitimate  expectation 
of  privacy  in  stolen  property,  as  such,  when  it  is 
neither  on  his  person  nor  on  premises  which 
give  rise  to  legitimate  expectation  of  privacy. 
D.C.  Code  §§  22-1801(b),  22-2201;  U.S.  Const. 
Amend.  4.  Godfrey  v.  United  States,  408  A.2d 
1244,  1979  D.C.  App.  LEXIS  510  (1979), 
amended  by  414  A.2d  214,  1980  D.C.  App. 
LEXIS  330  (D.C.  1980). 

Where  officers  on  the  scene  at  5  a.  m.  had 
received  eyewitness  report  of  the  commission  of 
a  burglary,  corroborated  by  missing  pane  of 
glass  near  apartment  door,  and  had  received 
positive  identification  of  the  perpetrator  which 
included  name  and  address,  and  where  officers 
then  received  another  eyewitness  report  from 
complainant  that  suspect  was  at  that  very 
moment  in  an  apartment  across  the  street, 
warrantless  search  of  the  latter  apartment  was 
justified  by  probable  cause  to  believe  that  flee- 
ing felon  was  within  and  by  exigent  circum- 
stances which  precluded  obtaining  an  arrest 
warrant.  D.C.  Code  §  22-1801(a).  Dunston  v. 
United  States,  315  A.2d  563,  1974  D.C.  App. 
LEXIS  362  (1974). 

Sentence  and  punishment. 

Where,  in  prosecution  for  first-degree  bur- 
glary and  for  assault  with  a  deadly  weapon, 
evidence  disclosed  a  single  act  on  part  of  defen- 
dant directed  simultaneously  at  two  persons,  so 
that  only  a  single  conviction  for  assault  on  two 
persons  was  supported  by  evidence,  convictions 
of  first-degree  burglary  and  of  one  assault 
would  be  affirmed,  but  conviction  of  an  addi- 
tional assault  would  be  set  aside,  and  sentences 
would  be  vacated  and  case  would  be  remanded 
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for  resentencing.  D.C.  Code  §§  22-502,  22- 
1801(a).  United  States  v.  Carmichael,  469  F.2d 
937,  1972  U.S.  App.  LEXIS  7118  (C.A.D.C. 
1972). 

Where  course  of  action  taken  by  defendant  in 
taking  part  in  burglary  and  attempted  armed 
robbery  during  which  a  murder  occurred  vio- 
lated two  separate  felony-murder  statutes, 
which  required  proof  of  different  elements  for 
conviction,  imposition  of  two  concurrent  sen- 
tences was  permissible  for  one  murder.  D.C. 
Code  1981,  §§  22-1801(a),  22-2401,  22-3202. 
Adams  v.  United  States,  466  A.2d  439,  1983 
D.C.  App.  LEXIS  483  (1983). 

Statutory  provision  for  two-year  mandatory 
minimum  sentence  for  burglary  did  not  operate 
to  prevent  prosecution  and  sentencing  for 
lesser  misdemeanors  of  attempted  burglary  in 
second  degree,  destroying  private  property,  and 
petit  larceny,  for  which  offenses  defendant  was 
actually  sentenced  for  one-half  year  more  than 
two-year  felony  minimum.  D.C.  Code  §§  22- 
103,  22-403,  22-1801(b),  22-2202;  D.C.  Code 
General  Sessions  Court  Rules,  Criminal  Divi- 
sion rule  7(e).  King  v.  United  States,  271  A.2d 
556,  1970  D.C.  App.  LEXIS  365  (App.  1970). 

Validity. 

Actual  notice  to  particular  individual  that 
legislation  has  passed  or  is  about  to  be  passed 
or  approved  is  not  prerequisite  to  application  of 
act,  as  against  ex  post  facto  condemnation.  D.C. 
Code  §§  22-1801,  22-1801(a),  22-2901;  1  U.S.C. 
§  112;  U.S.  Const,  art.  1,  §  9,  cl.  3.  United 
States  V.  Casson,  434  F.2d  415,  1970  U.S.  App. 
LEXIS  10177  (C.A.D.C.  1970). 

Statute  providing  increased  punishment  for 
acts  committed  "prior  to  the  date  of  enactment 
of  this  Act"  was  not  on  its  face  ex  post  facto. 
D.C.  Code  §§  22-1801,  22-1801(a),  22-2901; 
U.S.  Const,  art.  1,  §  9,  cl.  3.  United  States  v. 
Casson,  434  F.2d  415,  1970  U.S.  App.  LEXIS 
10177  (C.A.D.C.  1970). 

Validity  of  related  laws. 

The  statute  of  prohibiting  possession  of  im- 
plements of  crime  is  unconstitutional  in  its 
application  to  crowbars.  D.C.  Code  1951,  §  22- 
3601.  Washington  v.  U.S.,  232  F.2d  357,  1956 
U.S.  App.  LEXIS  3032  (C.A.D.C.  1956). 

Verdict  and  findings  of  fact. 

Jury  was  not  entitled  to  find  that  there  was 
unlawful  entry  without  breaking  if  it  found 
beyond  reasonable  doubt  that  after  entering 
the  premises  lawfully,  defendant  formed  the 
intent  to  steal  and  remained  on  the  premises 
after  closing  time  to  carry  out  the  purpose;  it 
was  necessary  that  the  act  of  entering  coin- 
cided, in  point  of  time,  with  intent  to  commit 
any  criminal  offense.  D.C.  Code  §  22- 1801(b). 
United  States  v.  Cooper,  473  F2d  95,  1972  U.S. 
App.  LEXIS  6815  (C.A.D.C.  1972). 


Verdicts  acquitting  defendant  of  larceny 
while  convicting  him  of  burglary  were  not  fa- 
tally inconsistent  in  prosecution  in  which  offi- 
cer testified  that  he  found  defendant  in  looted 
store  holding  cigarettes.  D.C.  Code  §  22- 
1801(b).  United  States  v.  Fox,  433  F2d  1235, 
1970  U.S.  App.  LEXIS  8426  (C.A.D.C.  1970). 

Verdict  was  equivocal  in  case  where  defen- 
dant was  charged  with  housebreaking  and  jury 
was  instructed  on  elements  of  both  housebreak- 
ing and  on  lesser  included  offense  of  unlawful 
entry  and  returned  one  word  verdict  of  "guilty" 
without  specifying  to  which  offense  this  finding 
related,  and  conviction  for  housebreaking  could 
not  be  founded  upon  it.  D.C.  Code  §§  22-1801, 
22-3102;  Fed.Rules  Crim.Proc.  rule  31(c),  18 
U.S.C.  Glenn  v.  United  States,  420  F2d  1323, 
1969  U.S.  App.  LEXIS  11398  (C.A.D.C.  1969). 

Fact  that  defendant  was  acquitted  on  charge 
of  burglarizing  a  liquor  store  in  a  riot  district 
did  not  establish  that  jury  accepted  defendant's 
testimony  that  he  did  not  enter  store,  thereby 
making  it  error  for  trial  court  to  interpret 
anti-riot  statute  as  permitting  jury  to  find  de- 
fendant guilty  of  engaging  in  a  riot,  since, 
absent  an  instruction  to  effect  that  jury  should 
acquit  defendant  of  riot  count  if  it  accepted  his 
testimony  as  true,  it  was  impossible  to  make 
any  assumption  as  to  precisely  how  jury  viewed 
facts.  D.C.  Code  §§  22-1122(a,  c),  22-1801(b). 
United  States  v.  Matthews,  419  F.2d  1177,  1969 
U.S.  App.  LEXIS  10118  (C.A.D.C.  1969). 

Conviction  of  second-degree  burglary  was 
permissible,  even  if  inconsistent  with  verdict 
acquitting  defendant  on  charge  of  destruction 
of  property  arising  out  of  same  incident.  D.C. 
Code  1981,  §§  22-103,  22-403,  22-1801(b). 
Freeman  v.  United  States,  495  A.2d  1183,  1985 
D.C.  App.  LEXIS  442  (1985). 

Where  trial  court  made  special  findings  of 
fact  that  defendant  and  accomplices  entered 
victim's  premises  by  forcing  back  window  with 
intent  to  commit  larceny,  that  they  removed 
television,  radio,  tape  recorders,  and  bedspread 
from  premises,  that  such  items  had  market 
value  of  $560,  and  that  such  items  were  taken 
with  intent  to  permanently  deprive  rightful 
owner  thereof,  trial  court's  special  findings  ad- 
equately covered  each  element  of  offenses  of 
burglary  and  grand  larceny,  and  trial  court  was 
not  further  required  to  make  special  findings  as 
to  witness'  testimony.  D.C.  Code  §§  22-1801(b), 
22-2201;  D.C.  Code  SCR,  Juvenile  Rule  31(a). 
In  re  R.D.J.,  348  A.2d  301,  1975  D.C.  App. 
LEXIS  283  (1975). 

Where  evidence  in  burglary  prosecution  is 
sufficient  to  justify  a  reasonable  inference  that 
the  requisite  intent  to  steal  existed,  reviewing 
court  will  not  disturb  verdict  if  it  otherwise 
meets  the  required  standards.  D.C.  Code  §  22- 
1801.  Massey  v.  United  States,  320  A. 2d  296, 
1974  D.C.  App.  LEXIS  225  (1974). 
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Trier  of  fact  could  have  found  defendant,  who 
left  apartment  building  carrying  stolen  goods 
which  he  later  abandoned  when  he  attempted 
to  flee,  guilty  of  both  attempted  burglary  and 
petit  larceny  charges  on  inference  of  guilt 
raised  by  defendant's  unexplained  possession  of 
recently  stolen  property  or  could  have  had  a 
reasonable  doubt  that  defendant  had  necessary 
criminal  intent  upon  entering  apartment  build- 
ing to  be  convicted  of  attempted  burglary,  and 
thus  verdicts  of  acquittal  on  attempted  bur- 
glary charge  and  guilty  on  petit  larceny  charge 
were  not  necessarily  irreconcilable.  D.C.  Code 
§§  22-103,  22-1801(b),  22-2202.  Barnes  v 
United  States,  254  A.2d  724,  1969  D.C.  App. 
LEXIS  258  (App.  1969). 

Weight  and  sufficiency  of  evidence. 

—  Arson  offenses,  weight  and  sufficiency 

of  evidence. 

Evidence  was  not  sufficient  to  support  convic- 
tions for  arson,  second-degree  burglary  while 
armed  with  a  Molotov  cocktail  and  possession 
of  a  Molotov  cocktail.  D.C.  Code  §§  22-401, 
22-1801(b),  22-3202,  22-3215a.  United  States  v 
Carter,  522  F.2d  666,  1975  U.S.  App.  LEXIS 
13956  (C.A.D.C.  1975). 

—  Assault  and  battery,  weight  and  suffi- 

ciency of  evidence. 

Evidence  was  sufficient  to  support  convic- 
tions of  first-degree  burglary  and  of  assault 
with  a  deadly  weapon  despite  claim  that,  ab- 
sent corroborating  evidence,  testimony  of  com- 
plaining witness  alone  could  not  support  find- 
ings of  guilt.  D.C.  Code  §§  22-502,  22-1801(a). 
United  States  v  Carmichael,  469  F.2d  937, 
1972  U.S.  App.  LEXIS  7118  (C.A.D.C.  1972). 

Evidence  sustained  conviction  on  three-count 
indictment  charging  housebreaking,  robbery 
and  assault  with  intent  to  commit  robbery.  D.C. 
Code  1961,  §§  22-501,  22-1801,  22-2901.  Mar- 
tin V  United  States,  314  F.2d  266,  1963  U.S. 
App.  LEXIS  6332  (C.A.D.C.  1963). 

Intent  to  commit  assault  is  rarely  capable  of 
direct  proof  in  a  prosecution  for  burglary  with 
intent  to  commit  assault,  and,  unless  it  is 
admitted  by  the  accused,  it  tj^Dically  must  be 
shown  by  circumstantial  evidence.  Crutchfield 
V  United  States,  779  A.2d  307,  2001  D.C.  App. 
LEXIS  182  (2001). 

Testimony  of  robbery  victims  was  sufficient 
proof  that  defendant  carried  a  pistol,  and,  as  it 
was  reasonable  to  assume  that  pistol  directed 
at  victims  in  a  menacing  manner  was  loaded 
and  operable,  there  was  sufficient  evidence  that 
pistol  involved  in  armed  burglary,  robbery  and 
assaults  was  in  fact  operable.  D.C.  Code  §§  22- 
502,  22-1801,  22-2901,  22-3204.  Morrison  v. 
United  States,  417  A.2d  409,  1980  D.C.  App. 
LEXIS  324  (1980). 

Although  primarily  circumstantial,  the  evi- 
dence was  sufficient  to  establish  beyond  a  rea- 


sonable doubt  defendants'  guilt  of  murder,  as- 
sault, armed  robbery,  burglary  and  conspiracy. 
D.C.  Code  §§  22-105a,  22-501,  22-1801(a),  22- 
2401,  22-2901,  22-3202.  Christian  v  United 
States,  394  A.2d  1,  1978  D.C.  App.  LEXIS  346 
(1978),  writ  of  certiorari  denied  by  442  U.S. 
944,  99  S.  Ct.  2889,  61  L.  Ed.  2d  315,  1979  U.S. 
LEXIS  2203  (1979). 

—  Attempts,  weight  and  sufficiency  of  evi- 
dence. 

Evidence  that  defendant  had  been  seen  try- 
ing to  break  into  a  parking  meter  was  insuffi- 
cient to  support  conviction  for  attempted  break- 
ing and  entering  of  a  parking  meter,  absent 
evidence  that  defendant  lacked  authority  to 
open  the  meter.  D.C.  Code  1981,  §§  22-103, 
22-3427.  Bolan  v  United  States,  587  A.2d  458, 
1991  D.C.  App.  LEXIS  50  (1991). 

In  prosecution  for  attempted  second-degree 
burglary,  evidence  that  defendants  for  over  an 
hour  cased  a  store  which  carried  valuable  ste- 
reo components,  attempted  to  loosen  security 
grating,  cut  telephone  cables  behind  building, 
broke  window  at  front  of  store,  and  walked 
quickly  away  when  alarm  began  to  sound  was 
sufficient  to  show  both  that  defendants  were 
not  the  owners  of  the  store  and  did  not  have 
right  to  break  and  enter  in  the  middle  of  the 
night,  and  to  show  intent  to  steal.  D.C.  Code 
1981,  §§  22-103,  22-1801(b).  Douglas  v  United 
States,  570  A.2d  772,  1990  D.C.  App.  LEXIS  34 
(1990). 

Testimony  of  police  officer  and  witness  that 
they  saw  and  heard  defendant  in  the  act  of 
trying  to  break  into  house  was  sufficient  to 
sustain  conviction  for  attempted  second-degree 
burglary  D.C.  Code  1981,  §§  22-103,  22- 
1801(b).  Freeman  v  United  States,  495  A.2d 
1183,  1985  D.C.  App.  LEXIS  442  (1985). 

In  prosecution  for  attempted  burglary  in  the 
second  degree  and  attempted  petit  larceny,  ev- 
idence, both  direct  and  circumstantial,  was 
sufficient  to  sustain  convictions.  D.C.  Code 
1981,  §§  22-103,  22-1801(b),  22-2202.  Baptist 
V  United  States,  466  A.2d  452,  1983  D.C.  App. 
LEXIS  471  (1983). 

If  defendants  had  several  motives  for  firing 
weapons  into  the  door  of  the  house  and  if  one  of 
those  motives  was  to  gain  entry  into  the  house, 
that  would  be  sufficient  evidence  to  prove  at- 
tempted first-degree  burglary  while  armed. 
D.C.  Code  §§  22-1801(a),  22-3202.  Harris  v 
United  States,  373  A.2d  590,  1977  D.C.  App. 
LEXIS  475  (1977). 

Evidence  was  sufficient  to  support  conviction 
for  attempted  burglary  in  the  second  degree  of 
defendant  who  was  found  by  police  officers  in 
building  next  to  building  which  had  been  scene 
of  prior  attempted  break-in  and  which  had 
bricks  contiguous  to  upstairs  room  on  side  of 
party  wall  having  been  removed  and  whose 
trousers  had  dust  on  them  matching  dust  in 


249 


§  22-801 


Criminal  Offenses  and  Penalties 


broken  wall  which  had  additional  bricks  re- 
moved after  the  prior  break-in.  Valentino  v. 
United  States,  296  A.2d  173,  1972  D.C.  App. 
LEXIS  278  (1972). 

Evidence  that  defendant  was  standing  in 
front  of  a  broken  window  of  store  that  was 
being  burglarized  by  two  other  men,  one  of 
whom  had  a  casual  acquaintance  with  defen- 
dant, while  perhaps  raising  a  possibility  or 
even  strong  suspicion  of  participation  in  crimi- 
nal activity,  was  not  sufficient  to  find  defendant 
guilty  beyond  a  reasonable  doubt  of  attempted 
burglary  in  the  second  degree  and  of  attempted 
petit  larceny.  D.C.  Code  §§  22-103,  22-1801(b), 
22-2202.  Perry  v.  United  States,  276  A.2d  719, 
1971  D.C.  App.  LEXIS  312  (1971). 

Evidence  that  defendant  and  his  companion 
were  the  only  people  in  hall  near  apartment 
when  witness  alighted  from  elevator  after  hear- 
ing suspicious  noises,  that  door  to  witness' 
apartment  had  large  hole  in  it  and  that  defen- 
dant's companion  dropped  screwdriver  while 
being  followed  was  sufficient  to  support  conclu- 
sion of  guilt  beyond  reasonable  doubt  of  at- 
tempted burglary  II  and  destruction  of  prop- 
erty. D.C.  Code  §§  22-103,  22-403,  22-1801(b). 
Hopkins  v.  United  States,  274  A.2d  418,  1971 
D.C.  App.  LEXIS  281  (1971). 

Evidence  including  testimony  identifjdng  de- 
fendant as  one  of  two  men  attempting  to  pry 
open  window  with  crowbar  was  sufficient  to 
sustain  convictions  for  attempted  second-de- 
gree burglary,  destroying  property  and  at- 
tempted petit  larceny.  D.C.  Code  §§  22-103, 
22-403,  22-1801(b).  Manning  v.  United  States, 
270  A.2d  504,  1970  D.C.  App.  LEXIS  357  (App. 
1970). 

Evidence  that  defendant's  fingerprints  were 
on  top  of  paper  bag  which  contained  burglary 
tools  and  which  was  found  beside  broken  sky- 
light over  store,  that  area  was  generally  inac- 
cessible to  public,  and  that  bag  was  dry  al- 
though roof  was  damp  warranted  conviction  for 
attempted  store  breaking.  D.C.  Code  §  22-103. 
Patten  v.  U.S.,  248  A.2d  182,  1968  D.C.  App. 
LEXIS  223  (App.  1968). 

Evidence  that  tenant  of  apartment  heard 
what  sounded  like  someone  attempting  to  enter 
vacant  apartment  and  that  defendant  and  com- 
panion were  seen  leaving  building  and  fled 
when  pursued  by  officer  was  sufficient  to  sus- 
tain conviction  of  attempted  housebreaking. 
D.C.  Code  §§  22-103,  22-1801.  Adams  v.  United 
States,  245  A.2d  640,  1968  D.C.  App.  LEXIS 
205  (App.  1968). 

Evidence  of  defendants'  physical  and  chrono- 
logical proximity  to  scene  of  housebreaking, 
and  their  leaving  at  a  trot,  was  insufficient  to 
sustain  conviction  for  attempted  housebreak- 
ing and  petit  larceny.  D.C.  Code  1961,  §§  22- 
103,  22-2202.  Davis  v.  United  States,  230  A.2d 
485,  1967  D.C.  App.  LEXIS  168  (App.  1967). 


Evidence  was  sufficient  to  sustain  conviction 
for  attempted  housebreaking.  D.C.  Code  1961, 
§§  22-103,  22-1801.  Hart  v  United  States,  187 
A.2d  329,  1963  D.C.  App.  LEXIS  175  (App. 
1963). 

—  Breaking  and  entry,  weight  and  suffi- 

ciency of  evidence. 

Evidence,  including  evidence  that  defendant 
was  discovered  by  occupant  of  home  about 
halfway  through  window,  sustained  conviction 
for  unlawful  entry.  D.C.  Code  §  22-3102. 
United  States  v.  Thomas,  444  F.2d  919,  1971 
U.S.  App.  LEXIS  10575  (C.A.D.C.  1971). 

Evidence  that  the  staple  holding  the  lock  on 
prosecuting  witness'  garage  had  been  pulled, 
that  defendants  were  in  the  garage  about  7 
o'clock  in  the  morning,  and  when  another  wit- 
ness questioned  them  as  to  what  they  were 
doing  they  got  into  a  waiting  automobile  and 
drove  away  without  making  any  response,  held 
to  support  a  conviction  of  feloniously  entering 
with  intent  to  commit  larceny.  Cady  v.  U.S.,  293 
F.  829,  1923  U.S.  App.  LEXIS  1681  (1923). 

Evidence  sustained  defendant's  conviction  of 
housebreaking  and  petit  larceny.  D.C.  Code 
1951,  §  22-1801.  U.S.  V.  Naples,  192  F.Supp. 
23,  1961  U.S.  Dist.  LEXIS  3087  (D.D.C1961). 

Evidence  was  sufficient  to  show  that  defen- 
dant entered  apartment  when  any  person  was 
in  any  part  of  apartment,  as  second  element  of 
first-degree  burglary;  victim  testified  that  she 
entered  her  apartment  from  hallway  and  that 
defendant  approached  behind  her  and  pushed 
his  way  inside,  and  thus  victim  was  inside 
apartment  when  defendant  entered.  Bodrick  v. 
United  States,  892  A.2d  1116,  2006  D.C.  App. 
LEXIS  80  (2006). 

Evidence  supported  finding  of  "entry"  within 
meaning  of  burglary  statute;  defendant 
reached  through  security  gate  to  open  wooden 
door,  with  her  hand  then  penetrating  the  dwell- 
ing, defendant  reached  hand  through  open 
space  in  gate  with  antifreeze  jug  in  it  to  pour 
fluid  contained  in  it  onto  kitchen  floor,  and  jury 
could  permissibly  infer  that  when  defendant 
threw  two  other  bottles  into  kitchen,  defendant 
reached  her  hand  through  open  space  in  secu- 
rity gate  to  do  so.  Davis  v.  United  States,  712 
A.2d  482,  1998  D.C.  App.  LEXIS  77  (1998). 

Evidence  that  defendant  had  worked  for  vic- 
tims as  a  repairman  and  had  access  to  their 
house,  that  victims'  stereo  equipment  was  sto- 
len after  defendant  left  the  job,  and  that  defen- 
dant's fingerprint  was  found  on  turntable  dust 
cover  was  insufficient  to  support  convictions  for 
burglary  and  grand  larceny,  absent  evidence 
that  the  entry  was  not  forced.  Rhyne  v.  United 
States,  492  A.2d  596,  1985  D.C.  App.  LEXIS 
395  (1985). 

—  Character  and  ownership  of  premises, 

weight  and  sufficiency  of  evidence. 

In  prosecution  for  housebreaking  and  lar- 
ceny, evidence  was  sufficient  to  establish  corpo- 
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rate  character  of  occupant  of  property  entered 
and  owner  of  property  stolen.  D.C.  Code  1940, 
§§  22-1801,  22-2201,  22-2202.  Bord  v.  U.S.,  133 
F.2d  313,  1942  U.S.  App.  LEXIS  2501  (1942). 

Evidence  was  sufficient  to  support  finding 
that  apartment,  rather  than  being  a  mere  base 
for  prostitution,  was  "dwelhng,  or  room  used  as 
a  sleeping  apartment"  within  meaning  of  bur- 
glary statute.  D.C.  Code  1981,  §  22-1801(a). 
Newman  v  United  States,  705  A.2d  246,  1997 
D.C.  App.  LEXIS  189  (1997). 

—  Drug  offenses,  weight  and  sufficiency  of 

evidence. 

Evidence  sustained  conviction  for  burglary 
and  possession  of  illegally  acquired  narcotic 
drugs,  but  did  not  sustain  conviction  for  pos- 
sessing drugs  in  quantity  greater  than  25 
grains,  despite  state  chemist's  testimony  that, 
while  bottle  label  indicated  that  content  was  25 
grains,  analysis  of  sample  tablets  indicated 
that  each  tablet  contained  slightly  more  co- 
deine than  manufacturer  represented.  Code 
1950,  §§  54-488,  54-516.  Fierst  v.  Common- 
wealth, 210  Va.  757,  173  S.E.2d  807,  1970  Va. 
LEXIS  196  (1970). 

—  Grade  or  degree  of  offense,  weight  and 

sufficiency  of  evidence. 

Testimony  by  store  manager  as  to  retail  value 
of  items  stolen  from  store  provided  sufficient 
evidence  of  value  to  support  defendant's  convic- 
tion for  grand  larceny  D.C.  Code  1981,  §  22- 
2201  (repealed).  Ross  v  United  States,  520  A.2d 
1064,  1987  D.C.  App.  LEXIS  285  (1987). 

Evidence  was  sufficient  to  establish  value  of 
stolen  property  so  as  to  support  a  conviction  for 
grand  larceny  and  so  as  to  make  an  instruction 
on  petit  larceny  unnecessary.  D.C.  Code  §  22- 
2201.  Roldan  v  United  States,  353  A.2d  292, 
1976  D.C.  App.  LEXIS  484  (1976). 

Evidence  that  value  of  items  stolen  by  defen- 
dant and  accomplices  was  based  on  estimate  of 
current  market  value  and  not  original  cost  was 
sufficient  to  support  defendant's  conviction  for 
grand  larceny  D.C.  Code  §§  22-1801(b),  22- 
2201.  In  re  R.D. J.,  348  A.2d  301, 1975  D.C.  App. 
LEXIS  283  (1975). 

—  Homicide,  weight  and  sufficiency  of  ev- 

idence. 

Evidence  was  sufficient  to  support  defen- 
dant's convictions  for  first-degree  murder  while 
armed,  assault  with  intent  to  kill  while  armed, 
armed  robbery,  conspiracy  to  commit  armed 
robbery,  and  first-degree  burglary  while  armed; 
according  to  driver  of  get-away  vehicle,  defen- 
dant struggled  to  open  stolen  safe  in  vehicle 
following  murders  and  made  statement  about 
apparent  contents  of  safe,  and  other  witnesses 
testified  that  defendant  ran  to  vehicle  from 
victims'  house  with  codefendant,  that  defen- 
dant helped  count  out  money,  drugs,  and  other 
items  found  in  safe,  and  that  defendant  ulti- 


mately took  his  own  share,  including  a  diamond 
ring  which  he  was  seen  wearing  shortly  after 
the  murders.  D.C.  Code  1981,  §§  22-105(a), 
22-501,  22-1801(a),  22-2401,  22-2901,  22-3202. 
Dancy  v  United  States,  745  A.2d  259,  2000 
D.C.  App.  LEXIS  12  (2000). 

Evidence  that  defendant  aided  and  abetted 
codefendant  in  crime  of  robbing  decedent  and 
burglarizing  her  home  was  sufficient  to  sustain 
conviction  of  felony-murder.  D.C.  Code  1981, 
§§  22-502,  22-1801(a),  22-2401,  22-2402,  22- 
3202,  22-3204.  Adams  v  United  States,  466 
A.2d  439,  1983  D.C.  App.  LEXIS  483  (1983). 

In  prosecution  for  first-degree  premeditated 
murder,  felony-murder,  and  first-degree  bur- 
glary, evidence  on  issues  of  intent  and  premed- 
itation and  deliberation  sustained  defendant's 
conviction.  D.C.  Code  §§  22-1801(a),  22-2401. 
Blango  V  United  States,  373  A.2d  885,  1977 
D.C.  App.  LEXIS  315  (1977). 

Testimony  that  decedent  told  police  officer 
that  he  had  attempted  to  close  the  door  to  his 
house  "as  the  man  pulled  the  gun  out  and 
started  in  the  house"  and  evidence  that  defen- 
dants and  their  colleagues  were  out  to  "get"  an 
alleged  rapist  and  wanted  to  find  and  beat  up 
the  alleged  rapist  was  sufficient  to  show  an 
attempted  burglary  as  the  felony  underlying 
charge  of  felony  murder.  D.C.  Code  §§  22- 
1801(a),  22-2401,  22-3202.  Blango  v  United 
States,  373  A.2d  885,  1977  D.C.  App.  LEXIS 
315  (1977). 

—  Identification  of  persons  or  things, 
weight  and  sufficiency  of  evidence. 

Evidence,  including  evidence  that  defen- 
dant's fingerprints  were  found  on  both  sides  of 
pane  of  glass  removed  from  back  door  to  apart- 
ment and  that  prints  were  found  on  surface  of 
glass  covered  by  molding  strips  which  secured 
window  in  door,  were  sufficient  to  sustain  de- 
termination that  defendant  was  person  who 
entered  complainant's  apartment.  United 
States  V  Cary  470  F.2d  469,  1972  U.S.  App. 
LEXIS  6887  (C.A.D.C.  1972). 

Defendant's  conviction  for  housebreaking 
could  not  be  predicated  on  fingerprints  removed 
from  objects  in  home  in  absence  of  evidence 
indicating  that  such  objects  were  generally  in- 
accessible to  defendant  because  of  custody  or 
location  of  objects  prior  to  crime.  Borum  v.  U.S., 
380  F.2d  595,  1967  U.S.  App.  LEXIS  6319 
(C.A.D.C.  1967). 

Evidence,  including  disclosures  that  defen- 
dants' known  fingerprints  matched  prints  re- 
moved from  objects  in  home  in  which  robbery 
took  place  and  that  defendants  had  no  legiti- 
mate access  to  the  home,  supported  convictions 
for  housebreaking  and  robbery.  18  U.S.C. 
§§  533,  534.  Borum  v  U.S.,  380  F.2d  595,  1967 
U.S.  App.  LEXIS  6319  (C.A.D.C.  1967). 

Where  theater  was  entered  and  money  and 
property  stolen  therefrom  and  on  same  night 
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adjoining  flower  shop  was  entered  and  money 
stolen  therefrom,  it  could  reasonably  be  in- 
ferred that  the  man  who  stole  from  the  theater 
also  stole  from  the  flower  shop.  D.C.  Code  1940, 
§§  22-1801,  22-2201,  22-2202.  Bord  v.  U.S.,  133 
F.2d  313,  1942  U.S.  App.  LEXIS  2501  (1942). 

In  prosecution  for  housebreaking  and  lar- 
ceny, evidence  was  sufficient  to  sustain  deter- 
mination that  defendant  was  one  of  men  who 
entered  building  and  committed  larceny.  D.C. 
Code  1940,  §§  22-1801,  22-2201,  22-2202.  Bord 
V.  U.S.,  133  F.2d  313,  1942  U.S.  App.  LEXIS 
2501  (1942). 

Absence  of  reasonable  explanation  as  to  why 
defendant  was  on  government  property  at  two 
o'clock  in  the  morning,  wearing  working  gloves, 
and  ran  when  accosted  by  police  officer,  to- 
gether with  evidence  that  he  was  acquainted 
with  other  person  in  automobile  at  scene  and  in 
which  burglary  tools  were  found,  sustained 
flnding  that  defendant  was  guilty  of  breaking 
and  entering.  United  States  v.  Mullen,  278  F. 
Supp.  410,  1967  U.S.  Dist.  LEXIS  7422  (1967), 
affirmed  by  416  F.2d  456, 1969  U.S.  App.  LEXIS 
10483  (4th  Cir.  Va.  1969). 

Evidence  was  sufficient  to  convict  defendant 
of  first-degree  burglary;  police  officer  identified 
defendant  as  the  person  he  saw  in  the  victims' 
apartment,  other  officer  testified  that  he  saw 
defendant  on  a  fire  escape  and  that  defendant 
appeared  nervous  when  stopped,  and  defen- 
dant's fingerprints  were  found  on  one  victim's 
key  chain.  Evans  v.  United  States,  883  A.2d 
146,  2005  D.C.  App.  LEXIS  492  (2005),  writ  of 
certiorari  denied  by  549  U.S.  870,  127  S.  Ct. 
357,  166  L.  Ed.  2d  121,  2006  U.S.  LEXIS  6986, 
75  U.S.L.W.  3168  (2006). 

Defendants'  convictions  for  second-degree 
burglary  while  armed,  armed  robbery,  and  pos- 
session of  firearm  during  crime  of  violence  were 
supported  by  witnesses'  identifications  and 
other  evidence  including  kind  of  clothing  worn 
by  defendants  and  car  they  were  driving  when 
they  were  apprehended.  D.C.  Code  1981,  §§  22- 
1801(b),  22-2901,  22-3202,  22-3204(b).  Gregg  v. 
United  States,  754  A.2d  265,  2000  D.C.  App. 
LEXIS  108  (2000),  writ  of  certiorari  denied  by 
531  U.S.  980,  121  S.  Ct.  430,  148  L.  Ed.  2d  438, 
2000  U.S.  LEXIS  7361,  69  U.S.L.W.  3316 
(2000). 

Lapse  of  22  days  between  shooting  and  vic- 
tim's identification  of  defendant  as  second  gun- 
man did  not  make  identification  so  untrust- 
worthy that  evidence  was  insufficient  to 
support  convictions  of  first-degree  burglary 
while  armed  and  possession  of  firearm  during 
crime  of  violence,  where  victim  positively  iden- 
tified defendant  at  trial,  victim  testified  that  he 
saw  faces  of  both  intruders  when  they  burst 
into  his  apartment  and  that  daylight  was  com- 
ing in  through  window,  crime  took  place  in 
mid-morning,  victim  knew  defendant  for  10 
years  before  shooting,  victim  was  close  to  death 


for  several  days,  and  victim  first  stated  that 
there  was  second  gunman  day  after  shooting. 
D.C.  Code  1981,  §§  22-1801(a),  22-3202,  22- 
3204(b).  Gethers  v  United  States,  684  A.2d 
1266,  1996  D.C.  App.  LEXIS  226  (1996),  writ  of 
certiorari  denied  by  520  U.S.  1180,  117  S.  Ct. 
1458,  137  L.  Ed.  2d  562,  1997  U.S.  LEXIS  2437, 
65  U.S.L.W.  3693  (1997). 

Burglary,  destruction  of  property,  and  theft 
convictions  were  supported  by  evidence  of  de- 
fendant's unauthorized  presence  in  building 
where  crimes  occurred  shortly  after  police  re- 
sponded to  burglary  alarm,  footprints,  burglary 
tools,  damage  done,  and  evasive  actions  of 
defendant  upon  seeing  police.  D.C.  Code  1981, 
§§  22-403,  22-1801(b),  22-3811,  22-3812(b). 
Wright  V.  United  States,  637  A.2d  95,  1994  D.C. 
App.  LEXIS  11  (1994). 

Victim's  statements  that  defendant  "looks 
very  familiar,"  "looks  just  like  somebody  I  have 
seen  in  the  neighborhood,"  and  "looks  just  like" 
young  man  with  whom  she  had  once  spoken  in 
front  of  her  house  about  a  doctor's  office  were 
not  probative  of  defendant's  guilt  of  burglary 
and  theft,  where  victim  did  not  positively  iden- 
tify defendant  as  that  young  man,  victim  might 
have  seen  him  in  normal  course  of  events 
because  defendant  lived  in  vicinity,  encounter 
with  someone  who  looked  like  defendant  was 
not  perceptively  suspicious,  and  there  was 
nothing  else  about  encounter  connected  with 
burglary.  In  re  J.C.M.,  502  A.2d  472,  1985  D.C. 
App.  LEXIS  570  (1985). 

Evidence  consisting  of  defendant's  latent  fin- 
gerprints recovered  from  can  of  air  freshener 
found  near  point  of  unlawful  entry  into  victim's 
residence  was  insufficient  to  support  defen- 
dant's conviction  for  burglary  and  theft;  govern- 
ment failed  to  negate  most  reasonable,  inno- 
cent explanation  for  presence  of  defendant's 
fingerprints  on  can,  that  is,  that  before  victim 
recently  purchased  can,  and  thus  before  date  of 
burglary,  defendant  had  touched  it  while  shop- 
ping at  store  closest  to  neighborhood  where 
both  defendant  and  victim  lived.  In  re  J. CM., 
502  A.2d  472,  1985  D.C.  App.  LEXIS  570 
(1985). 

Evidence  was  sufficient  to  identify  defendant 
in  attempted  second-degree  burglary  trial, 
where  both  police  officer  and  witness  positively 
identified  defendant  and  where  defendant  was 
never  out  of  officer's  sight  from  the  time  defen- 
dant left  site  of  attempted  burglary  until  defen- 
dant was  arrested  moments  later.  Freeman  v. 
United  States,  495  A.2d  1183,  1985  D.C.  App. 
LEXIS  442  (1985). 

In  prosecution  for  first-degree  premeditated 
murder,  felony-murder  and  first-degree  bur- 
glary, identification  evidence  sustained  defen- 
dant's conviction.  D.C.  Code  §§  22-1801(a),  22- 
2401.  Blango  v.  United  States,  373  A.2d  885, 
1977  D.C.  App.  LEXIS  315  (1977). 
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In  proceeding  in  which  accused  was  convicted 
of  burglary  and  grand  larceny  and  in  which 
accused's  fingerprint  in  burglarized  house  was 
assertedly  the  only  evidence  linking  accused  to 
the  offenses,  evidence  satisfied  government's 
burden  of  negating  the  most  reasonable  expla- 
nations under  which  such  fingerprint  evidence 
would  be  consistent  with  innocence  and  of 
showing  that  fingerprint  was  made  during  com- 
mission of  the  offenses.  In  re  M.M.J. ,  341  A.2d 
421,  1975  D.C.  App.  LEXIS  410  (1975). 

Evidence,  in  prosecution  for  burglary  of  jew- 
elry store,  was  sufficient  to  support  conviction 
of  defendant  who,  at  4:00  a.  m.,  was  seen  by 
officers  hastily  running  from  window  in  vacant 
building  through  which  burglars  had  gained 
access  to  jewelry  store  and  who  was  appre- 
hended in  the  possession  of  several  pieces  of 
jewelry,  all  identified  as  having  been  taken 
from  the  store.  D.C.  Code  §  22-1801(b). 
Manago  v.  United  States,  331  A.2d  335,  1975 
D.C.  App.  LEXIS  310  (1975). 

Defendant's  convictions  of  first-degree  bur- 
glary, grand  larceny,  and  malicious  destruction 
of  property  were  not  supported  by  sufficient 
evidence,  where,  despite  the  complainant's  tes- 
timony that  he  was  able  to  identify  defendant 
at  showup  because  the  image  of  defendant's 
face  was  implanted  on  his  mind,  the  complain- 
ant was  unable  to  identify  defendant  at  trial, 
where  his  opportunity  to  observe  the  burglars 
was  brief,  where  he  saw  them  at  night  under 
artificial  light,  where  his  nearest  observation  of 
them  was  when  they  were  running  and  17  feet 
away,  and  where  there  was  a  significant  dis- 
crepancy in  almost  all  respects  between  the 
description  given  by  complainant  to  the  police 
and  defendant's  actual  description,  both  physi- 
cally and  in  respect  to  clothing.  D.C.  Code 
§§  22-403,  22-1801,  22-2201.  Crawley  v.  United 
States,  320  A.2d  309,  1974  D.C.  App.  LEXIS 
224  (1974). 

Evidence  that  fingerprints  of  defendant  ap- 
peared on  glass  surface,  which  had  once  been 
outside  surface  of  drugstore  entrance  was  in- 
sufficient to  sustain  conviction  of  attempted 
housebreaking,  destroying  property,  and  petit 
larceny  D.C.  Code  §§  22-103,  22-403,  22-2202. 
Townsley  v.  United  States,  236  A.2d  63,  1967 
D.C.  App.  LEXIS  212  (App.  1967). 

—  In  general. 

Evidence,  including  eyewitness  testimony, 
was  sufficient  to  sustain  conviction  of  second- 
degi-ee  burglary  and  grand  larceny.  D.C.  Code 
§§  22-1801(b),  22-2201.  United  States  v. 
Rosebar,  463  F.2d  1255,  1972  U.S.  App.  LEXIS 
9684  (C.A.D.C.  1972). 

Evidence,  including  evidence  that,  at  time 
stores  in  neighborhood  were  being  looted,  de- 
fendant was  found  by  officer  in  store  with 
broken  window  and  that  defendant  dropped 
cartons  of  cigarettes,  sustained  burglary  con- 


viction. D.C.  Code  §  22-1801(b).  United  States 
V.  Fox,  433  F.2d  1235,  1970  U.S.  App.  LEXIS 
8426  (C.A.D.C.  1970). 

Evidence  of  eyewitness,  corroborated  by 
physical  details  otherwise  in  evidence,  sup- 
ported verdicts  finding  defendants  guilty  of 
first-degree  murder  and  housebreaking.  D.C. 
Code  1961,  §§  22-1801,  22-2401.  Brown  v. 
United  States,  375  F.2d  310,  1966  U.S.  App. 
LEXIS  3854  (C.A.D.C.  1966),  writ  of  certiorari 
denied  by  388  U.S.  915,  87  S.  Ct.  2133, 18  L.  Ed. 
2d  1359,  1967  U.S.  LEXIS  1180  (1967). 

Evidence  was  sufficient  to  sustain  conviction 
for  housebreaking,  larceny  and  destroying  mov- 
able property  D.C.  Code  1951,  §§  22-403,  22- 
1801,  22-2201,  22-2202.  Braddy  v.  U.S.,  225 
F2d  551,  1955  U.S.  App.  LEXIS  4229  (C.A.D.C. 
1955). 

Charge  of  breaking  into  building  may  be 
founded  on  circumstantial  evidence.  United 
States  V.  Mullen,  278  F.  Supp.  410,  1967  U.S. 
Dist.  LEXIS  7422  (1967),  affirmed  by  416  F.2d 
456,  1969  U.S.  App.  LEXIS  10483  (4th  Cir.  Va. 
1969). 

Actions  of  defendant  and  companion  in  hur- 
riedly leaving  area  of  burglary  where  victim 
had  seen  two  men  run  from  her  house,  together 
with  recovery  of  stolen  items  from  companion's 
possession,  were  sufficient  to  support  defen- 
dant's conviction  for  burglary.  McFerguson  v. 
United  States,  770  A.2d  66,  2001  D.C.  App. 
LEXIS  59  (2001),  remanded  sub  nomine 
Worthington  v.  United  States,  805  A. 2d  929, 
2002  D.C.  App.  LEXIS  496  (D.C.  2002). 

Evidence  that  defendants  were  at  under- 
ground subway  station  at  which  farecard  ma- 
chine had  been  broken  into,  that  defendants 
had  tried  to  escape  upon  being  discovered  by 
police  officer,  that  clothing  found  in  pickup 
truck  driven  by  one  defendant  matched  cloth- 
ing officer  had  identified  as  worn  by  man  she 
had  seen  at  top  of  escalator  at  station,  that  27 
empty  coin  wrappers  were  also  found  in  the 
truck,  together  with  evidence  that  disproved 
one  defendant's  alibi  defense  and  other  defen- 
dant's inconsistent  statements  which  under- 
mined his  own  alibi  defense,  was  sufficient  to 
sustain  conviction  for  second-degree  burglary 
of  underground  subway  station.  D.C.  Code 
1981,  §  22-1801(b).  Swinson  v.  United  States, 
483  A.2d  1160,  1984  D.C.  App.  LEXIS  529 
(1984). 

Testimony  that  witness  observed  defendants 
intermittently  for  approximately  30  minutes  as 
they  carried  victim's  belongings  from  her  apart- 
ment, that  he  had  known  defendants  for  "a 
good  little  while,"  and  that  hallway  in  which  he 
observed  them  had  "very  clear"  lighting,  was 
sufficient  for  a  reasonable  juror  to  conclude 
beyond  a  reasonable  doubt  that  defendants 
committed  burglary.  Swinson  v.  United  States, 
483  A.2d  1160,  1984  D.C.  App.  LEXIS  529 
(1984). 
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Evidence  that  victim  saw  defendant  standing 
in  neighbor's  yard  and  shortly  thereafter  heard 
sound  of  breaking  glass  in  her  basement,  and 
that  police  officers  discovered  defendant  inside 
victim's  house,  though  circumstantial,  was  suf- 
ficient to  support  conviction  for  first-degree 
burglary  with  intent  to  steal.  Wheeler  v.  United 
States,  470  A.2d  761,  1983  D.C.  App.  LEXIS 
547  (1983). 

Evidence,  including  circumstantial  evidence 
linking  a  defendant  to  the  events  occurring  in 
jewelry  business  offices  on  date  in  question, 
was  sufficient  to  sustain  his  conviction  of  sec- 
ond-degree burglary  of  such  offices  while 
armed.  D.C.  Code  1981,  §§  22-1801,  22-3202. 
Lee  V  United  States,  454  A.2d  770,  1982  D.C. 
App.  LEXIS  511  (1982),  writ  of  certiorari  de- 
nied by  464  U.S.  972,  104  S.  Ct.  409,  78  L.  Ed. 
2d  349,  1983  U.S.  LEXIS  2324,  52  U.S.L.W. 
3368(1983). 

Evidence  was  sufficient  to  support  conviction 
of  defendant,  who  was  found  shortly  after  bur- 
glary crouched  in  stairwell  of  adjoining  house, 
of  burglary  in  second  degree.  D.C.  Code  1981, 
§  22-1801(b).  Dyson  v  United  States,  450  A.2d 
432,  1982  D.C.  App.  LEXIS  422  (1982). 

Evidence  consisting  of  defendant's  confes- 
sions and  corroborative  evidence  was  sufficient 
to  sustain  convictions  of  second-degree  bur- 
glary, attempted  second-degree  burglary,  and 
two  counts  of  petit  larceny.  D.C.  Code  1973, 
§§  22-103,  22-1801(b),  22-2202;  U.S.  Const. 
Amend.  4.  Wilkerson  v  United  States,  432  A.2d 
730,  1981  D.C.  App.  LEXIS  316  (1981),  writ  of 
certiorari  denied  by  454  U.S.  1090,  102  S.  Ct. 
654,  70  L.  Ed.  2d  628,  1981  U.S.  LEXIS  4758, 
50  U.S.L.W.  3447  (1981). 

Burglary  conviction  was  sustained  by  evi- 
dence including  testimony  that  defendant  and 
codefendant  were  first  seen  about  five  feet  from 
place  of  breaking  and  entry,  in  the  middle  of  the 
night,  that  bags  which  appeared  to  have  been 
hastily  filled  with  merchandise  were  there,  that 
officers  saw  defendant  and  codefendant  run- 
ning side  by  side  and  testimony  that  defendant 
gave  two  conflicting  explanations  for  his  pres- 
ence at  scene  together  with  evidence  that  de- 
fendant as  retail  dealer  had  recently  purchased 
goods  from  the  burglarized  wholesale  firm 
which  had  then  refused  him  more  credit  and 
that  goods  stolen  would  have  had  actual  value 
only  to  one  in  retail  business.  D.C.  Code  §  22- 
1801(b).  Forsyth  v  United  States,  318  A.2d  292, 
1974  D.C.  App.  LEXIS  414  (1974). 

Evidence,  including  testimony  that  burglar 
did  not  leave  victim's  porch  until  victim's  house 
was  cordoned  off  by  police  and  that  defendant 
was  concealing  himself  at  about  4:00  in  the 
morning  in  basement  entrance  of  the  house  and 
was  equipped  with  gloves,  screwdriver  and 
flashlight,  was  sufficient  to  establish  that  de- 
fendant was  in  fact  the  intruder  and  was  suffi- 
cient to  support  second-degree  burglary  convic- 


tion. D.C.  Code  §  22-1801(b).  Johnson  v  United 
States,  293  A.2d  269,  1972  D.C.  App.  LEXIS 
226  (1972). 

—  Intent,  weight  and  sufficiency  of  evi- 
dence. 

Proof  that  accused  entered  premises  armed 
and  disguised  as  woman  and  accompanied  by 
another  man  who  also  carried  concealed  fire- 
arm, that  they  both  obtained  consent  to  their 
entry  under  pretext  and,  as  soon  as  money 
appeared  on  game  table,  accused  and  his  com- 
panion whipped  out  their  guns,  robbed  occu- 
pants and  fled  sustained  finding  that,  when 
accused  entered  apartment,  he  possessed  crim- 
inal intent  required  by  District  of  Columbia 
first-degree  burglary  statute.  D.C.  Code  §  22- 
1801(a).  United  States  v  Kearney,  498  F.2d  61, 
1974  U.S.  App.  LEXIS  8584  (C.A.D.C.  1974). 

Fact  that  defendant  assaulted  girl  in  her 
home  after  illegal  entry  of  home  by  him  was 
completed  did  not  preclude  a  jury  finding  in 
prosecution  for  housebreaking  with  intent  to 
steal  that  original  intent  of  defendant  had  been 
to  steal,  where  there  was  no  showing  that 
defendant,  before  entering  the  home,  had  been 
aware  of  the  presence  of  the  girl  therein,  and 
defendant  offered  no  evidence  tending  to  sug- 
gest that  he  lacked  motive  for  theft.  Washing- 
ton V  U.S.,  263  F.2d  742,  1959  U.S.  App.  LEXIS 
4386  (C.A.D.C.  1959). 

Evidence  was  sufficient  to  show  that  defen- 
dant entered  apartment  with  intent  to  assault 
victim,  as  third  element  of  first-degree  bur- 
glary; defendant  committed  an  assault  upon 
pushing  his  way  into  apartment,  and  reason- 
able jurors  could  infer  that  he  did  so  with  intent 
to  assault  victim.  Bodrick  v.  United  States,  892 
A.2d  1116,  2006  D.C.  App.  LEXIS  80  (2006). 

Evidence  in  prosecution  for  burglary  with 
intent  to  commit  assault  supported  finding  that 
defendant  possessed  such  intent  when  he  en- 
tered victims'  house;  evidence  showed  that  de- 
fendant told  his  companions  that  he  planned  to 
collect  on  debt  from  victim,  that  defendant 
suggested  possibility  of  violence  when  he  told 
companion  that  "no  one  would  get  hurt  if  [com- 
panion] just  did  [what]  he  asked  [companion]  to 
do,"  and  it  also  showed  that  defendant  went  to 
victims'  house  brandishing  gun.  Crutchfield  v. 
United  States,  779  A.2d  307,  2001  D.C.  App. 
LEXIS  182  (2001). 

Defendant's  repeated  threats  toward  people 
in  house  were  sufficient  to  allow  jury  to  infer 
that  defendant  intended  to  start  a  fire  and 
injure  the  occupants,  so  as  to  permit  conviction 
for  first-degree  burglary  while  armed.  Davis  v. 
United  States,  712  A.2d  482,  1998  D.C.  App. 
LEXIS  77  (1998). 

Evidence  was  sufficient  to  support  armed 
burglary  conviction,  despite  defendant's  con- 
tention that  government  failed  to  prove  a  bur- 
glary because  it  did  not  establish  that  he  or  any 
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of  his  three  companions  had  the  requisite  in- 
tent to  steal,  or  to  commit  an  assault,  at  time 
they  entered  victims'  apartment;  fact  that  de- 
fendant actually  committed  an  assault  very 
soon  after  he  was  inside  apartment  was  strong 
circumstantial  evidence  that  he  intended  to 
commit  an  assault  at  the  time  he  entered,  and 
fact  that  the  four  men  gained  entrance  to  the 
apartment  by  a  ruse,  rather  than  by  force,  also 
supported  finding  of  intent  to  assault.  Lee  v. 
United  States,  699  A.2d  373,  1997  D.C.  App. 
LEXIS  193  (1997). 

Evidence  that  defendant  in  fact  committed 
assault  soon  after  entering  estranged  wife's 
home  and  that,  when  estranged  wife  banged  on 
wall,  defendant  warned  her  to  stop  knocking 
because  if  anyone  came  out  of  the  neighboring 
house,  "they  gonna  get  hurt  too"  supported 
finding  that  defendant  entered  home  with  in- 
tent to  commit  assault,  and  thus  supported 
conviction  of  first-degree  burglary.  D.C.  Code 
1981,  §  1801(a).  Bowman  v  United  States,  652 
A.2d  64,  1994  D.C.  App.  LEXIS  250  (1994). 

Intent  to  commit  crime  therein,  as  required 
for  burglary  conviction,  is  rarely  capable  of 
direct  proof.  D.C.  Code  1981,  §  22-1801(a). 
Bowman  v.  United  States,  652  A.2d  64,  1994 
D.C.  App.  LEXIS  250  (1994). 

"Intent  to  assault"  victim  when  entering  her 
apartment,  as  needed  to  support  first-degree 
burglary  conviction,  was  established  by  evi- 
dence that  defendant  used  ruse  to  lure  victim 
back  into  apartment,  locked  door  behind  him 
after  entering,  carried  large  butcher  knife  hid- 
den in  clothing,  and  no  prolonged  discussion 
occurred  prior  to  attack.  D.C.  Code  1981,  §  22- 
1801(a).  McKinnon  v  United  States,  644  A.2d 
438,  1994  D.C.  App.  LEXIS  100  (1994),  writ  of 
certiorari  denied  by  513  U.S.  1005,  115  S.  Ct. 
523,  130  L.  Ed.  2d  428,  1994  U.S.  LEXIS  8113, 
63  U.S.L.W.  3386  (1994). 

Entering  victim's  occupied  dwelling  while 
carrying  weapon  for  purpose  of  confronting 
victim  established  intent  needed  to  convict  for 
first-degree  burglary  while  armed.  D.C.  Code 
1981,  §  22-1801(a).  McKinnon  v.  United  States, 
644  A.2d  438,  1994  D.C.  App.  LEXIS  100 
(1994),  writ  of  certiorari  denied  by  513  U.S. 
1005,  115  S.  Ct.  523,  130  L.  Ed.  2d  428,  1994 
U.S.  LEXIS  8113,  63  U.S.L.W.  3386  (1994). 

Evidence  sustained  defendant's  conviction 
for  armed  second-degree  burglary;  jury  could 
conclude  beyond  reasonable  doubt  that  defen- 
dant had  requisite  intent  to  commit  offense 
when  he  entered  premises.  Mclntyre  v.  United 
States,  634  A.2d  940,  1993  D.C.  App.  LEXIS 
209  (1993). 

Evidence  that  defendant  and  two  others 
gained  entrance  to  an  apartment  and  that  one 
of  defendant's  accomplices  assaulted  an  occu- 
pant of  the  apartment  was  sufficient  to  support 
finding  that  defendant  intended  to  commit 
crime  inside  apartment,  for  purposes  of  sup- 


porting defendant's  conviction  for  armed  first- 
degree  burglary;  intent  to  assault  had  formed 
by  time  the  three  crossed  threshold  of  apart- 
ment during  initial  entry.  D.C.  Code  1981, 
§  22- 180 1(a).  Marshall  v.  United  States,  623 
A.2d  551,  1992  D.C.  App.  LEXIS  165  (1992). 

Evidence  that  defendant  had  formed  plan 
before  going  into  house  to  take  things  therein 
and  barter  them  for  cocaine  was  sufficient  to 
show  that  defendant  entered  apartment  with 
intent  to  steal,  for  purposes  of  conviction  for 
first-degree  burglary.  D.C.  Code  1981,  §  22- 
1801(a).  Byrd  v  United  States,  618  A.2d  596, 
1992  D.C.  App.  LEXIS  353  (1992). 

"Other  circumstances"  supporting  finding 
that  defendant  entered  victim's  home  with  ag- 
gressiveness and  hostility  needed  to  support 
burglary  conviction  existed  where  victim  broke 
off  personal  relationship  with  defendant,  defen- 
dant had  prior  assaultive  conduct  toward  vic- 
tim, defendant  made  aggressive  and  hostile 
display  at  victim's  home  in  early  morning  hours 
before  incident,  defendant  entered  home  with- 
out victim's  permission,  and  initial  assaults 
occurred  very  quickly  after  entering  premises. 
D.C.  Code  1981,  §  22-1801(a).  Johnson  v. 
United  States,  613  A.2d  888,  1992  D.C.  App. 
LEXIS  213  (1992). 

Evidence  that  victim's  former  boyfriend 
smashed  glass  pane  in  door,  unlocked  door,  and 
pursued  victims  through  apartment  while  he 
held  hatchet  established  intent  to  commit  fel- 
ony at  moment  of  entry,  and  thus,  supported 
conviction  for  first-degree  burglary  while 
armed.  D.C.  Code  1981,  §§  22-1801,  22-3202. 
Kelly  V  United  States,  590  A.2d  1031,  1991 
D.C.  App.  LEXIS  110  (1991). 

Specific  intent  in  a  burglary  or  attempted 
burglary  case,  unless  admitted  by  defendant, 
must  usually  be  proved  by  circumstantial  evi- 
dence or  by  some  statement  that  defendant 
makes  at  the  time  of  the  offense.  D.C.  Code 
1981,  §  22-1801(b).  Douglas  v  United  States, 
570  A.2d  772,  1990  D.C.  App.  LEXIS  34  (1990). 

Evidence  was  sufficient  to  permit  reasonable 
trier  of  fact  to  find  that  defendant  had  specific 
intent  to  steal  when  he  entered  dormitory  room 
where  evidence,  including  admission  by  defen- 
dant to  police  officer,  indicated  that  defendant 
had  stolen  jewelry  from  another  dormitory 
room  on  prior  occasion,  even  though  jury  had 
acquitted  defendant  of  earlier  charge.  Williams 
V  United  States,  549  A.2d  328,  1988  D.C.  App. 
LEXIS  191  (1988). 

Evidence  was  insufficient  to  sustain  burglary 
conviction;  although  evidence  was  sufficient  to 
permit  reasonable  juror  to  find  an  unlawful 
entry,  evidence  was  insufficient  to  support  find- 
ing of  specific  intent  to  steal.  North  v.  United 
States,  530  A.2d  1161,  1987  D.C.  App.  LEXIS 
421  (1987). 

Evidence  was  insufficient  to  sustain  defen- 
dant's conviction  for  burglary  while  armed  with 
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intent  to  commit  assault,  though  he  was  armed 
with  dangerous  weapon  at  time  he  entered 
premises,  committed  assault  while  inside,  and 
placed  television  set  in  bag  while  inside  prem- 
ises, where  evidence  could  only  support  infer- 
ence that  defendant  intended  to  use  weapon  if 
someone  attempted  to  interfere  with  taking  of 
property.  Warrick  v.  United  States,  528  A. 2d 
438,  1987  D.C.  App.  LEXIS  385  (1987). 

Fact  that  defendant  entered  premises  with- 
out permission  to  do  so  was  not  sufficient  evi- 
dence of  intention  to  steal,  so  as  to  sustain 
burglary  conviction,  in  absence  of  other  circum- 
stances indicating  such  intent,  but  was  suffi- 
cient to  establish  unlawful  entry.  D.C.  Code 
1981,  §§  22-1801,  22-3102.  Shelton  v.  United 
States,  505  A.2d  767,  1986  D.C.  App.  LEXIS 
283  (1986). 

For  purpose  of  first-degree  burglary  convic- 
tion, evidence  that  there  was  entry  into  victim's 
apartment,  that  victim  was  murdered  in  his 
apartment,  that  apartment  was  ransacked  and 
many  items  of  property  were  taken,  combined 
with  evidence  of  accused's  possession  of  stolen 
property,  was  sufficient  to  establish  requisite 
intent.  D.C.  Code  1981,  §  22-1801(a).  Haw- 
thorne V.  United  States,  476  A.2d  164,  1984 
D.C.  App.  LEXIS  382  (1984). 

In  prosecution  for  burglary  committed  in 
hotel  rooms,  evidence  supported  conclusion 
that  defendant  intended  to  commit  crime  when 
he  entered,  despite  fact  that  defendant  was 
authorized  to  be  in  rooms  to  wash  windows. 
(Per  Ferren,  J.,  with  one  Judge  concurring  in 
the  result  and  one  Judge  dissenting.)  D.C.  Code 
1973,  §§  22-1801,  22-1801(b).  Parker  v.  United 
States,  449  A.2d  1076,  1982  D.C.  App.  LEXIS 
414  (1982). 

Evidence  that  defendants  entered  building 
and  rooms  with  intent  to  commit  criminal  of- 
fense of  robbery  supported  convictions  of  sec- 
ond-degree burglary.  D.C.  Code  §  22-1801.  Jen- 
nings V.  United  States,  431  A.2d  552,  1981  D.C. 
App.  LEXIS  294  (1981),  writ  of  certiorari  de- 
nied by  457  U.S.  1135, 102  S.  Ct.  2964,  73  L.  Ed. 
2d  1353,  1982  U.S.  LEXIS  2703,  50  U.S.L.W. 
3998  (1982). 

Defendant's  presence  with  murder  victim  in 
bank  on  morning  of  the  murders,  coupled  with 
defendant's  knowledge  of  victim's  large  collec- 
tion of  jewelry  and  coins,  gave  rise  to  inference 
that  defendant  and  another  party  had  entered 
apartment  intending  to  steal;  thus  evidence 
was  sufficient  to  establish  intent  requisite  for 
conviction  for  burglary.  Byrd  v.  United  States, 
388  A.2d  1225,  1978  D.C.  App.  LEXIS  483 
(1978). 

Circumstances  which  together  with  unau- 
thorized presence  in  another's  premises  will 
support  inference  of  entry  with  criminal  pur- 
pose need  not  include  the  actual  commission  of 
a  crime  within  the  premises  but  are  such  as 
might  lead  reasonable  people,  based  upon  com- 


mon experience,  to  conclude  beyond  a  reason- 
able doubt  that  the  accused  possessed  the  req- 
uisite intent.  D.C.  Code§  22-1801(a,  b).  Massey 
V.  United  States,  320  A.2d  296,  1974  D.C.  App. 
LEXIS  225  (1974). 

Under  circumstances  that  defendant  and  co- 
defendants  were  observed  in  department  store 
dressed  in  "stockroom  jackets"  of  kind  worn  by 
store  personnel,  carrying  shopping  bags  of  kind 
commonly  used  by  professional  shoplifters  and 
walking  in  areas  of  store  where  employees 
rather  than  customers  would  normally  be,  evi- 
dence concerning  defendant's  intent  to  commit 
crime  at  time  of  entry  was  sufficient  to  support 
conviction  for  second-degree  burglary.  D.C. 
Code  §  22-1801(b).  Franklin  v.  United  States, 
293  A.2d  278,  1972  D.C.  App.  LEXIS  400 
(1972). 

—  Motor  vehicle  offenses,  weight  and  suf- 

ficiency of  evidence. 

Evidence  supported  convictions  for  unau- 
thorized use  of  murder  victim's  car,  robbery  of 
items  from  murder  victim  and  burglary  and 
theft  of  items  from  victim's  apartment;  defen- 
dant joined  two  others  in  victim's  car,  helped 
murder  victim  and  took  property  from  him  and 
went  to  victim's  home  and  removed  two  plastic 
bags  of  personal  property  belonging  to  victim. 
D.C.  Code  1981,  §§  22-1801(b),  22-2901,  22- 

3811,  22-3812(b).  Matthews  v.  United  States, 
629  A.2d  1185,  1993  D.C.  App.  LEXIS  179 
(1993). 

—  Persons  liable,  weight  and  sufficiency  of 

evidence. 

Evidence  was  sufficient  to  establish  defen- 
dant's guilty  participation  in  crime  of  house- 
breaking and  larceny.  D.C.  Code  1940,  §  22- 
105.  Lanham  v.  U.S.,  185  F.2d  435,  1950  U.S. 
App.  LEXIS  3302  (C.A.D.C.  1950). 

Evidence  establishing  defendant's  proximity 
to  scene  of  crime  and  stolen  television  set,  his 
flight  and  attempt  to  hide  from  police,  and 
when  discovered,  his  statement  to  officer  that 
he  did  not  go  in  house  but  was  with  friend  who 
did,  supported  conviction,  as  aider  and  abetter, 
of  first-degree  burglary,  second-degree  theft, 
and  misdemeanor  destruction  of  property.  D.C. 
Code  1981,  §§  22-403,  22-1801(a),  22-3811,  22- 

3812.  Garrett  v.  United  States,  642  A.2d  1312, 
1994  D.C.  App.  LEXIS  88  (1994). 

Evidence  in  prosecution  for  attempted  first- 
degree  burglary  while  armed  sustained  defen- 
dant's conviction  as  aider  and  abettor.  Harris  v. 
United  States,  377  A.2d  34,  1977  D.C.  App. 
LEXIS  361  (1977). 

—  Possession  of  burglars'  tools,  weight 

and  sufficiency  of  evidence. 

Under  statute  providing  that  no  person  shall 
have  in  his  possession  any  instrument,  tool,  or 
other  implement  for  picking  locks  or  pockets,  or 
that  is  usually  employed  or  reasonably  may  be 
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employed  in  commission  of  any  crime,  if  he  is 
unable  satisfactorily  to  account  for  possession 
of  implement,  if  order  or  demand  was  neces- 
sary, requirement  was  satisfied  by  evidence  in 
prosecution  thereunder.  D.C.  Code  1951,  §  22- 
3601.  Benton  v.  U.S.,  232  F.2d  341,  1956  U.S. 
App.  LEXIS  3028  (C.A.D.C.  1956). 

—  Possession  of  stolen  property,  weight 
and  sufficiency  of  evidence. 

Jury  was  properly  permitted  to  find  guilty 
participation  in  burglary  from  defendant's  ex- 
clusive possession  of  recently  stolen  property. 
D.C.  Code  §  22-1801(b).  United  States  v.  Bar- 
low, 470  F.2d  1245,  1972  U.S.  App.  LEXIS  7354 
(C.A.D.C.  1972). 

Offer  of  defendant  to  sell  goods,  his  leading 
prospective  buyers  to  where  they  were  stored, 
and  his  remaining  with  goods  during  an  inter- 
val when  others  had  departed,  was  sufficient 
evidence  to  allow  jury  to  find  that  defendant 
was  in  possession  of  recently  stolen  property 
and  to  infer  larceny  and  housebreaking.  D.C. 
Code  §§  22-1801,  22-2201.  Garris  v.  United 
States,  418  F.2d  467,  1969  U.S.  App.  LEXIS 
12665  (C.A.D.C.  1969). 

Testimony  that  defendant  possessed  stolen 
property  near  to  time  and  place  of  theft  autho- 
rized finding  of  guilt  both  of  larceny  and  house- 
breaking. Wood  V.  United  States,  344  F.2d  548, 
1965  U.S.  App.  LEXIS  6266  (C.A.D.C.  1965). 

The  unexplained  exclusive  possession  of  sto- 
len property,  shortly  after  the  commission  of 
larceny,  does  not  raise  presumption  of  law  that 
defendant  committed  larceny,  but  it  may  satisfy 
jury  and  warrant  verdict  of  guilty.  D.C.  Code 
1940,  §§  22-1801,  22-2201.  Wright  v.  U.S.,  189 
F.2d  699,  1951  U.S.  App.  LEXIS  3219  (C.A.D.C. 
1951). 

Where  evidence  showed  that  crimes  of  house- 
breaking and  larceny  were  committed  in  store 
building  by  two  men,  defendant  was  found  in 
unexplained  association  with  another  who  later 
confessed  participation  in  crimes  and  each  was 
in  possession  of  some  of  the  stolen  property, 
evidence  was  sufficient  to  justify  conviction. 
Edwards  v.  U.S.,  139  F.2d  365,  1943  U.S.  App. 
LEXIS  2287  (1943). 

Convictions  for  second-degree  burglary,  first- 
degree  theft,  second-degree  theft,  and  destruc- 
tion of  property  valued  at  $200  or  more,  on 
aiding  and  abetting  theory,  were  supported  by 
evidence  that  police  officers  had  seen  defendant 
standing  in  front  of  burglarized  premises  near 
time  of  burglary  holding  stolen  bird  bath.  D.C. 
Code  1981,  §§  22-403,  22-1801(b),  22-3811,  22- 
3812(a,  b).  Wright  v.  United  States,  508  A.2d 
915,  1986  D.C.  App.  LEXIS  321  (1986). 

Unexplained  or  unsatisfactorily  explained 
possession  of  stolen  property  cannot,  by  itself, 
give  rise  to  inference  that  burglary  was  com- 
mitted; by  itself,  such  evidence  gives  rise  only 
to  inference  that  possessor  stole  property  or 


received  stolen  property.  D.C.  Code  1981,  §  22- 
1801(a).  Hawthorne  v.  United  States,  476  A.2d 
164,  1984  D.C.  App.  LEXIS  382  (1984). 

Before  possession  of  stolen  property  can  give 
rise  to  inference  that  possessor  of  such  property 
entered  with  intent  to  steal  property  so  as  to 
commit  burglary,  there  must  also  be  some  evi- 
dence of  entry  or  other  evidence  calculated  to 
place  accused  in  premises  in  which  theft  oc- 
curred. D.C.  Code  1981,  §  22-1801(a).  Haw- 
thorne V.  United  States,  476  A.2d  164,  1984 
D.C.  App.  LEXIS  382  (1984). 

Where  there  was  no  proof  of  burglary,  posses- 
sion of  recently  stolen  property  could  not  give 
rise  to  inference  respecting  commission  by  pos- 
sessor of  burglary  D.C.  Code  §  22-1801(b). 
White  V.  United  States,  300  A.2d  716, 1973  D.C. 
App.  LEXIS  233  (1973). 

Where  there  was  no  evidence  of  a  breaking  or 
evidence  placing  defendant  within  building, 
fact  that  defendant  was  in  possession  of  re- 
cently stolen  goods  belonging  to  business  did 
not  establish  burglary  II.  D.C.  Code  §  22- 
1801(b).  White  v.  United  States,  300  A.2d  716, 
1973  D.C.  App.  LEXIS  233  (1973). 

Cigarettes  found  in  defendants'  possession, 
with  same  "wholesale  numbers"  as  cigarettes 
left  in  store,  but  not  otherwise  identified  as 
having  come  from  store,  had  little,  if  any,  pro- 
bative value.  D.C.  Code  1961,  §  22-103.  Davis 
V.  United  States,  230  A.2d  485,  1967  D.C.  App. 
LEXIS  168  (App.  1967). 

Evidence,  including  evidence  as  to  exclusive 
control  or  possession  of  television  in  defendant, 
sustained  conviction  for  unlawful  entry  and 
petit  larceny  D.C.  Code  1961,  §§  22-2202,  22- 
3102.  Benbow  v.  United  States,  227  A.2d  772, 
1967  D.C.  App.  LEXIS  145  (App.  1967). 

—  Unauthorized  entry,  weight  and  suffi- 

ciency of  evidence. 

In  view  of  evidence  that  neither  police  officer 
nor  anyone  else  had  investigated  to  determine 
whether  defendant  was  authorized  to  enter 
parking  meters  by  District  of  Columbia  govern- 
ment, officer's  testimony  "not  to  my  knowl- 
edge," when  asked  whether  defendant  worked 
for  District  of  Columbia  government,  was  not 
sufficient  to  support  a  conviction  for  breaking 
and  entering  or  taking  property  without  right. 
D.C.  Code  1981,  §§  22-3427,  22-3816.  Craig  v. 
United  States,  490  A.2d  1173,  1985  D.C.  App. 
LEXIS  377  (1985). 

—  Value  of  property,  weight  and  suffi- 

ciency of  evidence. 

Evidence  that  television  set  was  purchased 
for  $160  and  radio  for  approximately  $40  or 
$50,  and  that  both  items  were  at  least  one  to 
two  years  old  and  in  good  working  condition, 
was  insufficient  to  establish  value  in  excess  of 
$100  at  time  of  theft.  D.C.  Code  §  22-2201. 
Terrell  v.  United  States,  361  A.2d  207,  1976 
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D.C.  App.  LEXIS  348  (1976),  writ  of  certiorari 
denied  by  429  U.S.  984,  97  S.  Ct.  501,  50  L.  Ed. 
2d  594,  1976  U.S.  LEXIS  3743  (1976). 

Expert  testimony  is  not  required  to  establish 
market  value  of  items  stolen.  D.C.  Code  §§  22- 
1801(b),  22-2201.  In  re  R.D.J.,  348  A.2d  301, 
1975  D.C.  App.  LEXIS  283  (1975). 

—  Weapons,  weight  and  sufficiency  of  evi- 
dence. 

Convictions  for  multiple  charges  arising  out 


of  armed  robbery  of  apartment  building  were 
supported  by  the  identification  of  defendants  by 
victims  and  police  officers,  and  testimony  that 
the  defendants' weapons  were  operational.  D.C. 
Code  1981,  §§  22-502,  22-1801(a),  22-2101,  22- 
2901,  22-3202,  22-3204(a,  b),  22-3214(a). 
Hanna  v.  United  States,  666  A.2d  845,  1995 
D.C.  App.  LEXIS  202  (1995). 
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Sec. 

22-811.  Contributing  to  the  delinquency  of  a 
minor. 

§  22-811.  Contributing  to  the  delinquency  of  a  minor. 

(a)  It  is  unlawful  for  an  adult,  being  4  or  more  years  older  than  a  minor,  to 
invite,  solicit,  recruit,  assist,  support,  cause,  encourage,  enable,  induce,  advise, 
incite,  facilitate,  permit,  or  allow  the  minor  to: 

(1)  Be  truant  from  school; 

(2)  Possess  or  consume  alcohol  or,  without  a  valid  prescription,  a  con- 
trolled substance  as  that  term  is  defined  in  §  48-901.02(4); 

(3)  Run  away  for  the  purpose  of  criminal  activity  from  the  place  of  abode 
of  his  or  her  parent,  guardian,  or  other  custodian; 

(4)  Violate  a  court  order; 

(5)  Violate  any  criminal  law  of  the  District  of  Columbia  for  which  the 
penalty  constitutes  a  misdemeanor,  except  for  acts  of  civil  disobedience; 

(6)  Join  a  criminal  street  gang  as  that  term  is  defined  in  §  22-95 1(e)(1);  or 

(7)  Violate  any  criminal  law  of  the  District  of  Columbia  for  which  the 
penalty  constitutes  a  felony,  or  any  criminal  law  of  the  United  States,  or  the 
criminal  law  of  any  other  jurisdiction  that  involves  conduct  that  would 
constitute  a  felony  if  committed  in  the  District  of  Columbia,  except  for  acts  of 
civil  disobedience. 

(b)  (1)  Except  as  provided  in  paragraphs  (2),  (4)  and  (5)  of  this  subsection,  a 
person  convicted  of  violating  subsection  (a)(l)-(6)  of  this  section  shall  be  fined 
not  more  than  $1,000,  or  imprisoned  for  not  more  than  6  months,  or  both. 

(2)  A  person  convicted  of  violating  subsection  (a)(2)-(6)  of  this  section, 
having  previously  been  convicted  of  an  offense  under  subsection  (a)(2)-(6)  of 
this  section  or  a  substantially  similar  offense  in  this  or  any  other  jurisdiction, 
shall  be  fined  not  more  than  $3,000  or  imprisoned  for  not  more  than  3  years, 
or  both. 

(3)  Except  as  provided  in  paragraphs  (4)  and  (5)  of  this  subsection,  a 
person  convicted  of  violating  subsection  (a)(7)  of  this  section  shall  be  fined  not 
more  than  $5,000  or  imprisoned  for  not  more  than  5  years,  or  both. 

(4)  A  person  convicted  of  violating  subsection  (a)  of  this  section  that 
results  in  serious  bodily  injury  to  the  minor  or  any  other  person  shall  be  fined 
not  more  than  $5,000  or  imprisoned  for  not  more  than  5  years,  or  both. 

(5)  A  person  convicted  of  violating  subsection  (a)  of  this  section  that 
results  in  the  death  of  the  minor  or  any  other  person  shall  be  fined  not  more 
than  $10,000  or  imprisoned  for  not  more  than  10  years,  or  both. 

(c)  The  penalties  under  this  section  are  in  addition  to  any  other  penalties 
permitted  by  law. 

(d)  It  is  not  a  defense  to  a  prosecution  under  this  section  that  the  minor  does 
not  engage  in,  is  not  charged  with,  is  not  adjudicated  delinquent  for,  or  is  not 
convicted  as  an  adult,  for  any  conduct  set  forth  in  subsection  (a)(l)-(7)  of  this 
section. 
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(e)  The  Attorney  General  for  the  District  of  Columbia,  or  his  or  her 
assistants,  shall  prosecute  a  violation  of  subsection  (a)  of  this  section  for  which 
the  penalty  is  set  forth  in  subsection  (c)(1)  of  this  section. 

(f)  For  the  purposes  of  this  section,  the  term: 

(1)  "Adult"  means  a  person  18  years  of  age  or  older  at  the  time  of  the 
offense. 

(2)  "Minor"  means  a  person  under  18  years  of  age  at  the  time  of  the 
offense. 

(Apr.  24,  2007,  D.C.  Law  16-306,  §  103,  53  DCR  8610.) 


Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  103  of  Omnibus  Public 
Safety  Emergency  Amendment  Act  of  2006 
(D.C.  Act  16-445,  July  19,  2006,  53  DCR  6443). 

Legislative  history  of  Law  16-306.  —  Law 
16-306,  the  "Omnibus  Public  Safety  Amend- 
ment Act  of  2006",  was  introduced  in  Council 
and  assigned  Bill  No.  16-247,  which  was  re- 


ferred to  Committee  on  the  Judiciary.  The  Bill 
was  adopted  on  first  and  second  readings  on 
June  6,  2006,  and  October  3,  2006,  respectively 
Signed  by  the  Mayor  on  October  17,  2006,  it 
was  assigned  Act  No.  16-482  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  16-306  became  effective  on  April  24,  2007. 
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Chapter  8B.  Protection  of  District  Public  Officials. 


Sec. 

22-851.  Protection  of  District  public  officials. 


§  22-851.  Protection  of  District  public  officials. 

(a)  For  the  purposes  of  this  section,  the  term: 

(1)  "Family  member"  means  an  individual  to  whom  the  official  or  em- 
ployee of  the  District  of  Columbia  is  related  by  blood,  legal  custody,  marriage, 
domestic  partnership,  having  a  child  in  common,  the  sharing  of  a  mutual 
residence,  or  the  maintenance  of  a  romantic  relationship  not  necessarily 
including  a  sexual  relationship. 

(2)  "Official  or  employee"  means  a  person  who  currently  holds  or  formerly 
held  a  paid  or  unpaid  position  in  the  legislative,  executive,  or  judicial  branch 
of  government  of  the  District  of  Columbia,  including  boards  and  commissions. 

(b)  A  person  who  corruptly  or,  by  threat  or  force,  or  by  any  threatening  letter 
or  communication,  intimidates,  impedes,  interferes  with,  or  retaliates  against, 
or  attempts  to  intimidate,  impede,  interfere  with,  or  retaliate  against  any 
official  or  employee,  while  the  official  or  employee  is  engaged  in  the  perfor- 
mance of  his  or  her  duties  or  on  account  of  the  performance  of  those  duties, 
shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more  than  5  years,  or 
both. 

(c)  A  person  who  stalks,  threatens,  assaults,  kidnaps,  or  injures  any  official 
or  employee  or  vandalizes,  damages,  destroys,  or  takes  the  property  of  an 
official  or  employee,  while  the  official  or  employee  is  engaged  in  the  perfor- 
mance of  his  or  her  duties  or  on  account  of  the  performance  of  those  duties, 
shall  be  fined  not  more  than  $3,000  or  imprisoned  not  more  than  3  years,  or 
both,  in  addition  to  any  other  penalties  authorized  by  law. 

(d)  A  person  who  stalks,  threatens,  assaults,  kidnaps,  or  injures  a  family 
member  or  vandalizes,  damages,  destroys,  or  takes  the  property  of  a  family 
member  on  account  of  the  performance  of  the  official  or  employee's  duties,  shall 
be  fined  not  more  than  $3,000  or  imprisoned  not  more  than  3  years,  or  both,  in 
addition  to  any  other  penalties  authorized  by  law. 

(Apr.  24,  2007,  D.C.  Law  16-306,  §  106,  53  DCR  8610.) 


Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  106  of  Omnibus  Public 
Safety  Emergency  Amendment  Act  of  2006 
(D.C.  Act  16-445,  July  19,  2006,  53  DCR  6443). 

For  temporary  (90  day)  addition,  see  §  106  of 
Omnibus  Public  Safety  Congressional  Review 
Emergency  Amendment  Act  of  2006  (D.C.  Act 

16-  490,  October  18,  2006,  53  DCR  8686). 

For  temporary  (90  day)  addition,  see  §  106  of 
Omnibus  Public  Safety  Congressional  Review 
Emergency  Amendment  Act  of  2007  (D.C.  Act 

17-  10,  January  16,  2007,  54  DCR  1479). 

For  temporary  (90  day)  addition,  see  §  106  of 
Omnibus  Public  Safety  Second  Congressional 


Review  Emergency  Amendment  Act  of  2007 
(D.C.  Act  17-25,  April  19,  2007,  54  DCR  4036). 
Legislative  history  of  Law  16-306.  —  Law 

16-306,  the  "Omnibus  Public  Safety  Amend- 
ment Act  of  2006",  was  introduced  in  Council 
and  assigned  Bill  No.  16-247,  which  was  re- 
ferred to  Committee  on  the  Judiciary.  The  Bill 
was  adopted  on  first  and  second  readings  on 
June  6,  2006,  and  October  3,  2006,  respectively 
Signed  by  the  Mayor  on  October  17,  2006,  it 
was  assigned  Act  No.  16-482  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  16-306  became  effective  on  April  24,  2007. 
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Chapter  9.  CoMivffiRCiAL  Counterfeiting. 


Sec. 

22-901.  Definitions. 


Sec. 

22-902.  Trademark  counterfeiting. 


§  22-901.  Definitions. 


For  the  purposes  of  this  chapter,  the  term: 

(1)  "Counterfeit  mark"  means: 

(A)  Any  unauthorized  reproduction  or  copy  of  intellectual  property;  or 

(B)  Intellectual  property  affixed  to  any  item  knowingly  sold,  offered  for 
sale,  manufactured,  or  distributed,  or  identifying  services  offered  or  rendered, 
without  the  authority  of  the  owner  of  the  intellectual  property. 

(2)  "Intellectual  property"  means  any  trademark,  service  mark,  trade 
name,  label,  term,  picture,  seal,  word,  or  advertisement  or  any  combination  of 
these  adopted  or  used  by  a  person  to  identify  such  person's  goods  or  services 
and  which  is  lawfully  filed  for  record  in  the  Office  of  the  Secretary  of  State  of 
any  state  or  which  the  exclusive  right  to  reproduce  is  guaranteed  under  the 
laws  of  the  United  States  or  the  District  of  Columbia. 

(3)  "Retail  value"  means  the  counterfeiter's  regular  selling  price  for  the 
item  or  service  bearing  or  identified  by  the  counterfeit  mark.  In  the  case  of 
items  bearing  a  counterfeit  mark  which  are  components  of  a  finished  product, 
the  retail  value  shall  be  the  counterfeiter's  regular  selling  price  of  the  finished 
product  on  or  in  which  the  component  would  be  utilized. 

(June  3,  1997,  D.C.  Law  11-271,  §  2,  43  DCR  4585.) 

Prior  Codifications.  —  1981  Ed.,  §  22-751.  The  Bill  was  adopted  on  first  and  second  read- 
Legislative  history  of  Law  11-271.  —  Law  ings  on  July  3,  1996,  and  July  17,  1996,  respec- 
11-271,  the  "Commercial  Counterfeiting  Crim-  tively.  Signed  by  the  Mayor  on  July  26,  1996,  it 
inalization  Act  of  1996,"  was  introduced  in  was  assigned  Act  No.  11-362  and  transmitted  to 
Council  and  assigned  Bill  No.  11-660,  which  both  Houses  of  Congress  for  its  review.  D.C. 
was  referred  to  the  Committee  on  the  Judiciary.  Law  11-271  became  effective  on  June  3,  1997. 

§  22-902.  Trademark  counterfeiting. 

(a)  A  person  commits  the  offense  of  counterfeiting  if  such  person  willfully 
manufactures,  advertises,  distributes,  offers  for  sale,  sells,  or  possesses  with 
intent  to  sell  or  distribute  any  items,  or  services  bearing  or  identified  by  a 
counterfeit  mark.  There  shall  be  a  rebuttable  presumption  that  a  person 
having  possession,  custody,  or  control  of  more  than  15  items  bearing  a 
counterfeit  mark  possesses  said  items  with  the  intent  to  sell  or  distribute. 

(b)  A  person  convicted  of  counterfeiting  shall  be  subject  to  the  following 
penalties: 

(1)  For  the  first  conviction,  except  as  provided  in  paragraphs  (2)  and  (3)  of 
this  subsection,  by  a  fine  not  exceeding  $1,000  or  by  imprisonment  for  not  more 
than  180  days,  or  both; 

(2)  For  the  second  conviction,  or  if  convicted  under  this  section  of  an 
offense  involving  more  than  100  but  fewer  than  1,000  items,  or  involving  items 
with  a  total  retail  value  greater  than  $1,000  but  less  than  $10,000,  by  a  fine  not 
exceeding  $3,000  or  by  imprisonment  for  not  more  than  3  years,  or  both;  and 
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(3)  For  the  third  or  subsequent  conviction,  or  if  convicted  under  this 
section  of  an  offense  involving  the  manufacture  or  production  of  items  bearing 
counterfeit  marks  involving  1,000  or  more  items,  or  involving  items  with  a 
total  retail  value  of  $10,000  or  greater,  by  a  fine  not  exceeding  $10,000  or  by 
imprisonment  for  not  more  than  10  years,  or  both. 

(c)  For  the  purposes  of  this  chapter,  the  quantity  or  retail  value  of  items  or 
services  shall  include  the  aggregate  quantity  or  retail  value  of  all  items 
bearing,  or  services  identified  by,  every  counterfeit  mark  the  defendant 
manufactures,  advertises,  distributes,  offers  for  sale,  sells,  or  possesses. 

(d)  The  fines  provided  in  subsection  (b)  of  this  section  shall  be  no  less  than 
3  times  the  retail  value  of  the  items  bearing,  or  services  identified  by,  a 
counterfeit  mark,  unless  extenuating  circumstances  are  shown  by  the  defen- 
dant. 

(e)  Any  items  bearing  a  counterfeit  mark  and  all  personal  property,  includ- 
ing, but  not  limited  to,  any  items,  objects,  tools,  machines,  equipment, 
instrumentalities,  or  vehicles  of  any  kind,  employed  or  used  in  connection  with 
a  violation  of  this  chapter  shall  be  seized  by  any  law  enforcement  officer, 
including  any  designated  civilian  employee  of  the  Metropolitan  Police  Depart- 
ment, in  accordance  with  the  procedures  established  by  §  48-905.02. 

(1)  All  seized  personal  property  shall  be  forfeited. 

(2)  Upon  the  request  of  the  owner  of  the  intellectual  property,  all  seized 
items  bearing  a  counterfeit  mark  shall  be  released  to  the  intellectual  property 
owner  for  destruction  or  disposition. 

(3)  If  the  owner  of  the  intellectual  property  does  not  request  release  of 
seized  items  bearing  a  counterfeit  mark,  such  items  shall  be  destroyed  unless 
the  owner  of  the  intellectual  property  consents  to  another  disposition. 

(f)  Any  state  or  federal  certificate  of  registration  of  any  intellectual  property 
shall  be  prima  facie  evidence  of  the  facts  stated  therein. 

(g)  The  remedies  provided  for  herein  shall  be  cumulative  to  the  other  civil 
and  criminal  remedies  provided  by  law. 

(June  3,  1997,  D.C.  Law  11-271,  §  3,  43  DCR  4585;  June  12,  1999,  D.C.  Law 
12-284,  §  3,  46  DCR  1328.) 


Prior  Codifications.  —  1981  Ed.,  §  22-752. 
Temporary  Amendment  of  Section.  — 

Section  3  of  D.C.  Law  12-282  inserted  "includ- 
ing any  designated  civilian  employee  of  the 
Metropolitan  Police  Department"  in  the  intro- 
ductory language  of  (e). 

Section  13(b)  of  D.C.  Law  12-282  provided 
that  the  act  shall  expire  after  225  days  of  its 
having  taken  effect. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  3  of  the  Metropol- 
itan Police  Department  Civilianization  and 
Street  Solicitation  for  Prostitution  Emergency 
Amendment  Act  of  1998  (D.C.  Act  12-428,  Au- 
gust 6,  1998,  45  DCR  5884). 

For  temporary  amendment  of  section,  see  §  3 
of  the  Metropolitan  Police  Department 
Civilianization  Legislative  Review  Emergency 
Amendment  Act  of  1998  (D.C.  Act  12-506,  No- 


vember 10,  1998,  45  DCR  45  8139),  and  §  3  of 
the  Metropolitan  Police  Department 
Civilianization  Congressional  Review  Emer- 
gency Amendment  Act  of  1999  (D.C.  Act  13-13, 
February  8,  1999,  46  DCR  2333). 

Legislative  history  of  Law  11-271.  —  For 
legislative  history  of  D.C.  Law  11-271,  see  His- 
torical and  Statutory  Notes  following  §  22-901. 

Legislative  history  of  Law  12-282.  —  Law 
12-282,  the  "Metropolitan  Police  Department 
Civilianization  Temporary  Amendment  Act  of 
1998,"  was  introduced  in  Council  and  assigned 
Bill  No.  12-709.  The  Bill  was  adopted  on  first 
and  second  readings  on  July  7,  1998,  and  Sep- 
tember 22,  1998,  respectively.  Signed  by  the 
Mayor,  it  was  assigned  Act  No.  12-492  and 
transmitted  to  both  Houses  of  Congress  for  its 
review.  D.C.  Law  12-282  became  effective  on 
May  28,  1999. 


263 


§  22-902 


Criminal  Offenses  and  Penalties 


Legislative  history  of  Law  12-284.  —  Law 

12-284,  the  "Metropolitan  Police  Department 
Civilianization  Amendment  Act  of  1998,"  was 
introduced  in  Council  and  assigned  Bill  No. 
12-710,  which  was  referred  to  the  Committee 
on  the  Judiciary.  The  Bill  was  adopted  on  first 


and  second  readings  on  December  1,  1998,  and 
December  15,  1998,  respectively.  Signed  by  the 
Mayor,  it  was  assigned  Act  No.  12-613  and 
transmitted  to  both  Houses  of  Congress  for  its 
review.  D.C.  Law  12-284  became  effective  on 
June  12,  1999. 
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Chapter  9A.  Criminal  Abuse  and  Neglect  of  Vulnerable  Adults. 

Sec.  Sec. 

22-931.  Short  title.  22-934.  Criminal  negligence. 

22-932.  Definitions.  22-935.  Exception. 

22-933.  Criminal  abuse  of  a  vulnerable  adult.  22-936.  Penalties. 

§  22-931.  Short  title. 

This  chapter  may  be  cited  as  the  "Criminal  Abuse  and  Neglect  of  Vulnerable 
Adults  Act  of  2000". 

(June  8,  2001,  D.C.  Law  13-301,  §  201,  47  DCR  7039.) 

Legislativehistory  of  Law  13-301.  — Law  26,  2000,  and  July  11,  2000,  respectively. 

13-301,  the  "Senior  Protection  Amendment  Act  Signed  by  the  Mayor  on  August  2,  2000,  it  was 

of  2000",  was  introduced  in  Council  and  as-  assigned  Act  No.  13-396  and  transmitted  to 

signed  Bill  No.  13-297,  which  was  referred  to  both  Houses  of  Congress  for  its  review.  D.C. 

the  Committee  on  the  Judiciary.  The  Bill  was  Law  13-301  became  effective  on  June  8,  2001. 
adopted  on  first  and  second  readings  on  June 

§  22-932.  Definitions. 

For  the  purpose  of  this  chapter  "vulnerable  adult"  means  a  person  18  years 
of  age  or  older  who  has  a  physical  or  mental  condition  which  substantially 
impairs  the  person  from  adequately  providing  for  his  or  her  own  care  or 
protection. 

(June  8,  2001,  D.C.  Law  13-301,  §  202,  47  DCR  7039.) 


Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-931. 


CASE  NOTES 


In  generaL 

Evidence  was  sufficient  to  show  that  victim 
was  a  vulnerable  adult,  as  required  for  convic- 
tion for  criminal  abuse  of  a  vulnerable  adult; 
victim  was  a  33-year  old  male  who  suffered 


from  a  mental  condition  that  prevented  him 
from  providing  for  his  overall  medical  and  per- 
sonal care.  Poole  v.  United  States,  929  A.2d  413, 
2007  D.C.  App.  LEXIS  470  (2007). 


§  22-933.  Criminal  abuse  of  a  vulnerable  adult. 

A  person  is  guilty  of  criminal  abuse  of  a  vulnerable  adult  if  that  person 
intentionally  or  knowingly: 

(1)  Inflicts  or  threatens  to  inflict  physical  pain  or  injury  by  hitting, 
slapping,  kicking,  pinching,  biting,  pulling  hair  or  other  corporal  means; 

(2)  Uses  repeated  or  malicious  oral  or  written  statements  that  would  be 
considered  by  a  reasonable  person  to  be  harassing  or  threatening;  or 

(3)  Imposes  unreasonable  confinement  or  involuntary  seclusion,  including 
but  not  limited  to,  the  forced  separation  from  other  persons  against  his  or  her 
will  or  the  directions  of  any  legal  representative. 

(June  8,  2001,  D.C.  Law  13-301,  §  203,  47  DCR  7039.) 
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Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-931. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Trial  court  acted  within  its  discretion  at  trial 
for  criminal  abuse  of  a  vulnerable  adult  in 
finding  that  victim,  who  was  a  33-year  old  male 
who  suffered  from  a  mental  condition  that 
prevented  him  from  providing  for  his  overall 
medical  and  personal  care,  understood  his  duty 
to  tell  the  truth  and  had  capacity  to  recall, 
albeit  with  difficulty,  events  surrounding 
charged  incident,  such  that  victim  was  compe- 
tent to  testify  Poole  v  United  States,  929  A. 2d 
413,  2007  D.C.  App.  LEXIS  470  (2007). 

Trial  court  acted  within  its  discretion  at  trial 
for  criminal  abuse  of  a  vulnerable  adult  in 
refusing  to  allow  defense  counsel  to  recall  vic- 
tim for  further  cross  examination,  even  though 
defense  counsel  sought  to  recall  victim  after  a 
failed  attempt  to  elicit  from  another  witness  a 
prior  inconsistent  statement  that  victim  alleg- 
edly made  about  charged  incident;  defense 
counsel  had  a  full  opportunity  to  cross  examine 
victim,  in  that  defense  counsel  conducted  a 
extensive  cross  examination  of  victim  and  in- 
quired into  events  surrounding  date  of  incident. 


particularly  about  victim's  alleged  prior  incon- 
sistent statement.  Poole  v  United  States,  929 
A2d  413,  2007  D.C.  App.  LEXIS  470  (2007). 

Weight  and  sufficiency  of  evidence. 

Evidence  was  sufficient  to  show  that  victim 
suffered  physical  pain  and  injury,  as  required 
for  conviction  for  criminal  abuse  of  a  vulnerable 
adult;  victim  testified  that  defendant  put  his 
knee  into  victim's  back  in  an  attempt  to  re- 
strain him,  that  defendant  threatened  to  have 
him  sent  to  a  hospital  if  he  reported  defendant's 
use  of  force,  and  that  he  was  hurt  as  a  result  of 
incident,  and  two  employees  of  private  group 
home  where  victim  was  living  corroborated 
victim's  testimony  and  testified  that  they  each 
saw  a  contusion  on  victim's  lip  and  an  abrasion 
to  his  right  knee.  Poole  v.  United  States,  929 
A.2d  413,  2007  D.C.  App.  LEXIS  470  (2007). 

Evidence  was  sufficient  to  show  that  inflic- 
tion of  physical  pain  and  injury  on  victim  was 
done  by  defendant  knowingly  and  intentionally, 
as  required  for  conviction  for  criminal  abuse  of 
a  vulnerable  adult;  defendant  forced  victim  to 
the  ground,  placed  his  knee  into  victim's  back, 
and  refused  to  let  victim  up  despite  his  re- 
peated requests.  Poole  v.  United  States,  929 
A.2d  413,  2007  D.C.  App.  LEXIS  470  (2007). 


§  22-934.  Criminal  negligence. 


A  person  who  knowingly,  willfully  or  through  a  wanton,  reckless  or  willful 
indifference  fails  to  discharge  a  duty  to  provide  care  and  services  necessary  to 
maintain  the  physical  and  mental  health  of  a  vulnerable  adult,  including  but 
not  limited  to  providing  adequate  food,  clothing,  medicine,  shelter,  supervision 
and  medical  services,  that  a  reasonable  person  would  deem  essential  for  the 
well-being  of  the  vulnerable  adult  is  guilty  of  criminal  negligence. 

(June  8,  2001,  D.C.  Law  13-301,  §  204,  47  DCR  7039.) 


Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-931. 


CASE  NOTES 


Weight  and  sufficiency  of  evidence. 

Evidence  was  sufficient  to  support  conviction 
for  criminal  neglect  of  a  vulnerable  adult;  de- 
fendant, employed  as  caregiver  at  assisted  liv- 
ing group  home,  engaged  in  a  physical  alterca- 
tion with  victim,  an  individual  with  severe 
retardation,  and  knew  that  altercation  left  vic- 
tim with  bruises  and  scratches,  and  victim's 


visible  injuries  resulting  from  his  encounter 
with  defendant  were  noticeable  to  lay  persons, 
and  were  of  such  severity  that  failure  to  report 
matter  as  administratively  required  consti- 
tuted neglectful  behavior  of  vulnerable  adult. 
Jackson  v.  United  States,  996  A.2d  796,  2010 
D.C.  App.  LEXIS  273  (2010). 
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§  22-935.  Exception. 

A  person  shall  not  be  considered  to  commit  an  offense  of  abuse  or  neglect 
under  this  chapter  for  the  sole  reason  that  he  provides  or  permits  to  be 
provided  treatment  by  spiritual  means  through  prayer  alone  in  accordance 
with  a  religious  method  of  healing,  in  lieu  of  medical  treatment,  to  the 
vulnerable  adult  to  whom  he  has  a  duty  of  care  with  the  express  consent  or  in 
accordance  with  the  practice  of  the  vulnerable  adult. 

(June  8,  2001,  D.C.  Law  13-301,  §  205,  47  DCR  7039.) 

Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-931. 

§  22-936.  Penalties. 

(a)  A  person  who  commits  the  offense  of  criminal  abuse  or  criminal  neglect 
of  a  vulnerable  person  shall  be  subject  to  a  fine  of  up  to  $1000,  imprisoned  for 
not  more  than  180  days,  or  both. 

(b)  A  person  who  commits  the  offense  of  criminal  abuse  or  criminal  neglect 
of  a  vulnerable  adult  which  causes  serious  bodily  injury  or  severe  mental 
distress  shall  be  subject  to  a  fine  of  up  to  $100,000,  imprisoned  up  to  10  years, 
or  both. 

(c)  A  person  who  commits  the  offense  of  criminal  abuse  or  criminal  neglect 
of  a  vulnerable  adult  which  causes  permanent  bodily  harm  or  death  shall  be 
subject  to  a  fine  of  up  to  $250,000,  imprisoned  up  to  20  years,  or  both. 

(June  8,  2001,  D.C.  Law  13-301,  §  206,  47  DCR  7039.) 

Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-931. 
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Chapter  9B.  Gangs. 

Sec. 

22-951.  Criminal  street  gangs. 

§  22-951.  Criminal  street  gangs. 

(a)  (1)  It  is  unlawful  for  a  person  to  solicit,  invite,  recruit,  encourage,  or 
otherwise  cause,  or  attempt  to  cause,  another  individual  to  become  a  member 
of,  remain  in,  or  actively  participate  in  what  the  person  knows  to  be  a  criminal 
street  gang. 

(2)  A  person  convicted  of  a  violation  of  this  subsection  shall  be  fined  not 
more  than  $1,000  or  imprisoned  for  not  more  than  6  months,  or  both. 

(b)  (1)  It  is  unlawful  for  any  person  who  is  a  member  of  or  actively 
participates  in  a  criminal  street  gang  to  knowingly  and  willfully  participate  in 
any  felony  or  violent  misdemeanor  committed  for  the  benefit  of,  at  the  direction 
of,  or  in  association  with  any  other  member  or  participant  of  that  criminal 
street  gang. 

(2)  A  person  convicted  of  a  violation  of  this  subsection  shall  be  fined  not 
more  than  $5,000  or  imprisoned  for  not  more  than  5  years,  or  both. 

(c)  (1)  It  is  unlawful  for  a  person  to  use  or  threaten  to  use  force,  coercion,  or 
intimidation  against  any  person  or  property,  in  order  to: 

(A)  Cause  or  attempt  to  cause  an  individual  to: 

(i)  Join  a  criminal  street  gang; 

(ii)  Participate  in  activities  of  a  criminal  street  gang; 

(iii)  Remain  as  a  member  of  a  criminal  street  gang;  or 

(iv)  Submit  to  a  demand  made  by  a  criminal  street  gang  to  commit  a 
felony  in  violation  of  the  laws  of  the  District  of  Columbia,  the  United  States,  or 
any  other  state;  or 

(B)  Retaliate  against  an  individual  for  a  refusal  to: 

(i)  Join  a  criminal  street  gang; 

(ii)  Participate  in  activities  of  a  criminal  street  gang; 

(iii)  Remain  as  a  member  of  a  criminal  street  gang;  or 

(iv)  Submit  to  a  demand  made  by  a  criminal  street  gang  to  commit  a 
felony  in  violation  of  the  laws  of  the  District  of  Columbia,  the  United  States,  or 
any  other  state. 

(2)  A  person  convicted  of  a  violation  of  this  subsection  shall  be  fined  not 
more  than  $10,000  or  imprisoned  for  not  more  than  10  years,  or  both. 

(d)  The  penalties  under  this  section  are  in  addition  to  any  other  penalties 
permitted  by  law. 

(e)  For  the  purposes  of  this  section,  the  term: 

(1)  "Criminal  street  gang"  means  an  association  or  group  of  6  or  more 
persons  that: 

(A)  Has  as  a  condition  of  membership  or  continued  membership,  the 
committing  of  or  actively  participating  in  committing  a  crime  of  violence,  as 
defined  by  §  23-1331(4));  or 

(B)  Has  as  one  of  its  purposes  or  frequent  activities,  the  violation  of  the 
criminal  laws  of  the  District,  or  the  United  States,  except  for  acts  of  civil 
disobedience. 
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(2)  "Violent  misdemeanor"  shall  mean: 

(A)  Destruction  of  property  (§  22-303); 

(B)  Simple  assault  (§  22-404(a)); 

(C)  Stalking  (§  22-404(b)  [see  now  §  22-3132]); 

(D)  Threats  to  do  bodily  harm  (§  22-407); 

(E)  Criminal  abuse  or  criminal  neglect  of  a  vulnerable  adult  (§  22- 
936(a)); 

(F)  Cruelty  to  animals  (§  22-1001(a));  and 

(G)  Possession  of  prohibited  weapon  (§  22-4514). 

(Apr.  24,  2007,  D.C.  Law  16-306,  §  101,  53  DCR  8610.) 


Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  101  of  Omnibus  Public 
Safety  Emergency  Amendment  Act  of  2006 
(D.C.  Act  16-445,  July  19,  2006,  53  DCR  6443). 

For  temporary  (90  day)  addition,  see  §  101  of 
Omnibus  Public  Safety  Congressional  Review 
Emergency  Amendment  Act  of  2006  (D.C.  Act 

16-  490,  October  18,  2006,  53  DCR  8686). 

For  temporary  (90  day)  addition,  see  §  101  of 
Omnibus  Public  Safety  Congressional  Review 
Emergency  Amendment  Act  of  2007  (D.C.  Act 

17-  10,  January  16,  2007,  54  DCR  1479). 

For  temporary  (90  day)  addition,  see  §  101  of 
Omnibus  Public  Safety  Second  Congressional 


Review  Emergency  Amendment  Act  of  2007 
(D.C.  Act  17-25,  April  19,  2007,  54  DCR  4036). 
Legislative  history  of  Law  16-306.  —  Law 

16-306,  the  "Omnibus  Public  Safety  Amend- 
ment Act  of  2006",  was  introduced  in  Council 
and  assigned  Bill  No.  16-247,  which  was  re- 
ferred to  Committee  on  the  Judiciary.  The  Bill 
was  adopted  on  first  and  second  readings  on 
June  6,  2006,  and  October  3,  2006,  respectively 
Signed  by  the  Mayor  on  October  17,  2006,  it 
was  assigned  Act  No.  16-482  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  16-306  became  effective  on  April  24,  2007. 
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Chapter  10.  Cruelty  to  Animals. 


Sec. 

22-1001.  Definitions  and  penalties. 
22-1002.  Other  cruelties  to  animals. 
22-1002.01.  Reporting  requirements. 
22-1003.  Rest,  water  and  feeding  for  animals 

transported  by  railroad  company. 
22-1004.  Arrests  without  warrant  authorized; 

notice  to  owner. 
22-1005.  Issuance  of  search  warrants. 
22-1006.  Prosecution  of  offenders;  disposition 

of  fines. 

22-1006.01.  Penalty  for  engaging  in  animal 
fighting. 

22-1007.  Impounded  animals  to  be  supplied 

with  food  and  water. 
22-1008.  Relief  of  impounded  animals. 


Sec. 

22-1009.  Keeping  or  using  place  for  fighting  or 
baiting  of  fowls  or  animals;  arrest 
without  warrant. 

22-1010.  [Repealed]. 

22-1011.  Neglect  of  sick  or  disabled  animals. 

22-1012.  Abandonment  of  maimed  or  diseased 
animal;  destruction  of  diseased 
animals;  disposition  of  animal  or 
vehicle  on  arrest  of  driver;  scien- 
tific experiments. 

22-1013.  Definitions. 

22-1014.  [Repealed]. 

22-1015.  Penalty  for  engaging  in  animal  fight- 
ing [Renumbered]. 


§  22-1001.  Definitions  and  penalties. 

(a)  (1)  Whoever  knowingly  overdrives,  overloads,  drives  when  overloaded, 
overworks,  tortures,  torments,  deprives  of  necessary  sustenance,  cruelly 
chains,  cruelly  beats  or  mutilates,  any  animal,  or  knowingly  causes  or  procures 
any  animal  to  be  so  overdriven,  overloaded,  driven  when  overloaded,  over- 
worked, tortured,  tormented,  deprived  of  necessary  sustenance,  cruelly 
chained,  cruelly  beaten,  or  mutilated,  and  whoever,  having  the  charge  or 
custody  of  any  animal,  either  as  owner  or  otherwise,  knowingly  inflicts 
unnecessary  cruelty  upon  the  same,  or  unnecessarily  fails  to  provide  the  same 
with  proper  food,  drink,  air,  light,  space,  veterinary  care,  shelter,  or  protection 
from  the  weather,  shall  for  every  such  offense  be  punished  by  imprisonment  in 
jail  not  exceeding  180  days,  or  by  fine  not  exceeding  $250,  or  by  both. 

(2)  The  court  may  order  a  person  convicted  of  cruelty  to  animals: 

(A)  To  obtain  psychological  counseling,  psychiatric  or  psychological 
evaluation,  or  to  participate  in  an  animal  cruelty  prevention  or  education 
program,  and  may  impose  the  costs  of  the  program  or  counseling  on  the  person 
convicted; 

(B)  To  forfeit  any  rights  in  the  animal  or  animals  subjected  to  cruelty; 

(C)  To  repay  the  reasonable  costs  incurred  prior  to  judgment  by  any 
agency  caring  for  the  animal  or  animals  subjected  to  cruelty;  and 

(D)  Not  to  own  or  possess  an  animal  for  a  specified  period  of  time. 

(3)  The  court  may  order  a  child  adjudicated  delinquent  for  cruelty  to 
animals  to  undergo  psychiatric  or  psychological  evaluation,  or  to  participate  in 
appropriate  treatment  programs  or  counseling,  and  may  impose  the  costs  of 
the  program  or  counseling  on  the  person  adjudicated  delinquent. 

(b)  For  the  purposes  of  this  section,  "cruelly  chains"  means  attaching  an 
animal  to  a  stationary  object  or  a  pulley  by  means  of  a  chain,  rope,  tether, 
leash,  cable,  or  similar  restraint  under  circumstances  that  may  endanger  its 
health,  safety,  or  well-being.  Cruelly  chains  includes,  but  is  not  limited  to,  the 
use  of  a  chain,  rope,  tether,  leash,  cable  or  similar  restraint  that: 

(1)  Exceeds  Vs  the  body  weight  of  the  animal; 

(2)  Causes  the  animal  to  choke; 
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(3)  Is  too  short  for  the  animal  to  move  around  or  for  the  animal  to  urinate 
or  defecate  in  a  separate  area  from  the  area  where  it  must  eat,  drink,  or  lie 
down; 

(4)  Is  situated  where  it  can  become  entangled; 

(5)  Does  not  permit  the  animal  access  to  food,  water,  shade,  dry  ground,  or 
shelter;  or 

(6)  Does  not  permit  the  animal  to  escape  harm. 

(c)  For  the  purposes  of  this  section,  "serious  bodily  injury"  means  bodily 
injury  that  involves  a  substantial  risk  of  death,  unconsciousness,  extreme 
physical  pain,  protracted  and  obvious  disfigurement,  mutilation,  or  protracted 
loss  or  impairment  of  the  function  of  a  bodily  member  or  organ.  Serious  bodily 
injury  includes,  but  is  not  limited  to,  broken  bones,  burns,  internal  injuries, 
severe  malnutrition,  severe  lacerations  or  abrasions,  and  injuries  resulting 
from  untreated  medical  conditions. 

(d)  Except  where  the  animal  is  an  undomesticated  and  dangerous  animal 
such  as  rats,  bats,  and  snakes,  and  there  is  a  reasonable  apprehension  of  an 
imminent  attack  by  such  animal  on  that  person  or  another,  whoever  commits 
any  of  the  acts  or  omissions  set  forth  in  subsection  (a)  of  this  section  with  the 
intent  to  commit  serious  bodily  injury  or  death  to  an  animal,  or  whoever,  under 
circumstances  manifesting  extreme  indifference  to  animal  life,  commits  any  of 
the  acts  or  omissions  set  forth  in  subsection  (a)  of  this  section  which  results  in 
serious  bodily  injury  or  death  to  the  animal,  shall  be  guilty  of  a  felony  and, 
upon  conviction  thereof,  shall  be  punished  by  imprisonment  not  exceeding  5 
years,  or  by  a  fine  not  exceeding  $25,000,  or  both. 

(Aug.  23,  1871,  Leg.  Assem.,  p.  135,  ch.  106,  §  1;  Aug.  20,  1994,  D.C.  Law 
10-151,  §  102(a),  41  DCR  2608;  June  8,  2001,  D.C.  Law  13-303,  §  2(a),  47  DCR 
7307;  Dec.  5,  2008,  D.C.  Law  17-281,  §  108(a),  55  DCR  9186.) 


Cross  references.  —  Elderly  or  handi- 
capped tenants,  removal  of  dangerous  pets,  see 
§  8-2203. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  8-2203,  22-1002,  22-1006,  22- 
1007,  22-1009. 

Prior  Codifications.  —  1981  Ed.,  §  22-801. 

1973  Ed.,  §  22-801. 

Effect  of  amendments.  —  D  C.  Law  13-303 
rewrote  the  section  which  had  read: 

"Whoever  overdrives,  overloads,  drives  when 
overloaded,  overworks,  tortures,  torments,  de- 
prives of  necessary  sustenance,  cruelly  beats, 
mutilates,  or  cruelly  kills,  or  causes  or  procures 
to  be  so  overdriven,  overloaded,  driven  when 
overloaded,  overworked,  tortured,  tormented, 
deprived  of  necessary  sustenance,  cruelly 
beaten,  mutilated,  or  cruelly  killed  any  animal, 
and  whoever,  having  the  charge  or  custody  of 
any  animal,  either  as  owner  or  otherwise,  in- 
flicts unnecessary  cruelty  upon  the  same,  or 
unnecessarily  fails  to  provide  the  same  with 
proper  food,  drink,  shelter,  or  protection  from 
the  weather,  shall  for  every  such  offense  be 
punished  by  imprisonment  in  jail  not  exceeding 


180  days,  or  by  fine  not  exceeding  $250,  or  by 
both  such  fine  and  imprisonment." 

D.C.  Law  17-281,  in  subsec.  (a),  designated 
par.  (1)  and  added  pars.  (2)  and  (3). 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  102(a)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  10-151.  —  Law 
10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 
Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
tively. Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-151  became  effective  on  August  20, 
1994. 

Legislative  history  of  Law  13-303.  —  Law 

13-303,  the  "Freedom  From  Cruelty  to  Animals 
Protection  Amendment  Act  of  2000",  was  intro- 
duced in  Council  and  assigned  Bill  No.  13-473, 
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which  was  referred  to  the  Committee  on  the 
Judiciary.  The  Bill  was  adopted  on  first  and 
second  readings  on  June  6,  2000,  and  July  11, 
2000,  respectively.  Signed  by  the  Mayor  on 
August  4,  2000,  it  was  assigned  Act  No.  13-418 
and  transmitted  to  both  Houses  of  Congress  for 
its  review.  D.C.  Law  13-303  became  effective  on 
June  8,  2001. 

Legislative  history  of  Law  17-281.  —  Law 
17-281,  the  "Animal  Protection  Amendment  Act 


of  2008",  was  introduced  in  Council  and  as- 
signed Bill  No.  17-89  which  was  referred  to  the 
Committees  on  Health  and  Public  Safety  and 
Judiciary.  The  Bill  was  adopted  on  first  and 
second  readings  on  July  1,  2008,  and  July  15, 
2008,  respectively.  Signed  by  the  Mayor  on 
August  4,  2008,  it  was  assigned  Act  No.  17-493 
and  transmitted  to  both  Houses  of  Congress  for 
its  review.  D.C.  Law  17-281  became  effective  on 
December  5,  2008. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Nature  and  elements  of  crime. 
Pleadings. 

Searches  and  seizures. 
Validity. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Even  if  search  warrant  had  authorized  sei- 
zure of  evidence  that  defendant  had  been  "un- 
necessarily cruel"  to  puppies  in  his  pet  store,  in 
violation  of  section  of  statute  declared  uncon- 
stitutional by  motions  judge,  evidence  of  15 
dehydrated,  emaciated,  and  weakened  puppies 
could  be  used  against  defendant  in  prosecution 
for  "unnecessarily  failing"  to  provide  them  with 
proper  food,  water  and  shelter.  D.C.  Code  1981, 
§  22-801.  Tuck  V.  United  States,  467  A.2d  727, 
1983  D.C.  App.  LEXIS  514  (1983). 

In  prosecution  for  failing  to  provide  dog  with 
proper  shelter  or  protection  from  weather,  stip- 
ulation that  physician  who  observed  dog  was 
qualified  physician  did  not  have  effect  of  qual- 
ifying physician  as  expert  on  care  and  handling 
of  dogs.  D.C.  Code  §  22-801.  Jordan  v.  United 
States,  269  A.2d  848,  1970  D.C.  App.  LEXIS 
347  (App.  1970). 

Nature  and  elements  of  crime. 

Defendants'  convictions  for  cruelty  to  ani- 
mals and  engaging  in  animal  fighting  in  con- 
nection with  alley  fight  between  their  pit  bull 
terriers  did  not  merge,  as  each  crime  required 
proof  of  element  which  other  did  not.  D.C.  Code 
1981,§§  22-801,  22-810.  Silver  v.  United 
States,  726  A.2d  191,  1999  D.C.  App.  LEXIS  66 
(1999). 

Statutes  enacted  for  protection  of  animals 
from  cruelty  were  not  intended  to  place  unrea- 
sonable restrictions  on  infliction  of  such  pain  as 
may  be  necessary  for  training  or  discipline  of 
animal.  D.C.  Code  1981,  §  22-801.  Regalado  v. 
United  States,  572  A.2d  416,  1990  D.C.  App. 
LEXIS  54  (1990). 

A  homo  sapiens  is  entitled  to  own  animals 
but  is  not  entitled  to  torment  or  cruelly  destroy 
them.  D.C.  Code  1981,  §  22-801.  Tuck  v.  United 


States,  477  A.2d  1115,  1984  D.C.  App.  LEXIS 
408  (1984). 

A  defendant  can  be  convicted  of  unnecessar- 
ily failing  to  provide  dog  with  proper  food, 
drink,  shelter,  or  protection  from  weather  with- 
out a  finding  that  he  inflicted  unnecessary 
cruelty  upon  dog.  D.C.  Code  §  22-801.  Jordan  v. 
United  States,  269  A.2d  848,  1970  D.C.  App. 
LEXIS  347  (App.  1970). 

Pleadings. 

Defendant  was  not  entitled  to  judgment  of 
acquittal,  based  upon  having  been  charged  by 
information  with  depriving  animal  of  necessary 
sustenance,  and  having  been  convicted  under 
another  portion  of  same  statute  applicable  to 
persons  having  charge  and  custody  of  animal 
who  failed  to  provide  animal  with  proper  food 
or  drink;  under  circumstances  it  could  not  be 
said  that  defendant  lacked  notice  of  charge 
against  her  or  could  have  faced  further  prose- 
cution without  violating  double  jeopardy 
clause.  D.C.  Code  1981,  §  22-801;  U.S. 
Const.Amend.  5.  Carr  v.  United  States,  585 
A.2d  158,  1991  D.C.  App.  LEXIS  9  (1991). 

Searches  and  seizures. 

Where  defendant  was  arrested  late  at  night 
without  a  warrant  and  booked  on  an  open 
charge  for  investigation,  statements  of  defen- 
dant while  in  jail  that  he  had  nothing  to  hide 
and  that  the  officers  could  go  and  see  for  them- 
selves did  not  establish  an  agreement  that  the 
officers  could  search  the  defendant's  household 
without  first  procuring  a  warrant.  D.C.  Code 
1940,  §§  22-801  and  22-2201;  U.S.  Const. 
Amend.  4.  Judd  v.  U.S.,  190  F.2d  649,  1951  U.S. 
App.  LEXIS  2471  (C.A.D.C.  1951). 

Congressionally  created  humane  society,  for 
District  of  Columbia,  was  not  subject  to  suit 
challenging  seizure  of  pets  under  Freedom 
From  Cruelty  to  Animals  Act;  Congress  had  not 
made  express  authorization  necessary  for  suit 
against  society.  Daskalea  v.  Wash.  Humane 
Soc'y,  480  F.Supp.2d  16,  2007  U.S.  Dist.  LEXIS 
19612  (2007). 

Public  interest  in  the  preservation  of  life  in 
general  and  in  the  prevention  of  cruelty  to 
animals  in  particular  requires  some  flexibility 
in  application  of  general  rule  that  a  valid  war- 
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rant  is  a  prerequisite  to  a  search.  U.S. 
Const.Amend.  4;  D.C.  Code  1981,  §§  22-801, 
22-814.  Tuck  v.  United  States,  477  A.2d  1115, 
1984  D.C.  App.  LEXIS  408  (1984). 

Police  officers  who  came  to  pet  store  in  re- 
sponse to  a  cruelty  to  animals  complaint  on  a 
day  when  temperature  was  at  least  103  degrees 
Fahrenheit,  and  who  observed  various  suffer- 
ing animals  in  a  closed  unventilated  display 
window,  including  a  rabbit  sprawled  out  on  the 
bottom  of  its  small  cage  in  a  semi-dazed  condi- 
tion, panting  and  covered  with  heavy  saliva- 
tion, were  justified  in  entering  the  store  win- 
dow and  impounding  the  rabbit  without  first 
obtaining  a  warrant  for  the  search  and  seizure; 
under  the  circumstances,  exigencies  of  the  sit- 
uation made  needs  of  law  enforcement  so  com- 
pelling that  warrantless  seizure  of  the  rabbit 
was  objectively  reasonable  under  the  Fourth 
Amendment.  U.S.  Const.Amend.  4;  D.C.  Code 
1981,  §§  22-801,  22-814.  Tuck  v.  United  States, 
477  A.2d  1115,  1984  D.C.  App.  LEXIS  408 
(1984). 

Motions  judge's  narrowing  of  statute  pro- 
scribing cruelty  to  animals  did  not  affect  war- 
rant that  expressly  permitted  seizure  of  evi- 
dence for  purposes  of  prosecution  under 
provision  of  statute  motions  judge  held  consti- 
tutional. D.C.  Code  1981,  §  22-801.  Tuck  v. 
United  States,  467  A.2d  727,  1983  D.C.  App. 
LEXIS  514  (1983). 

Validity. 

Pet  owners  stated  claim  that  Freedom  From 
Cruelty  to  Animals  Act  violated  due  process 
rights  of  owners  on  its  face;  there  was  no 
provision  for  prompt  notice  to  owners  that  their 
animals  had  been  seized,  due  to  alleged  owner 
neglect  or  cruelty,  beyond  requirement  that 
attempt  be  made  to  give  notice,  and  more 
importantly  there  was  no  provision  allowing 
owners  to  appear  and  be  heard  before  any 
action  was  taken  permanently  severing  owner's 
interest  in  animal.  Daskalea  v.  Wash.  Humane 
Soc'y,  480  F.Supp.2d  16,  2007  U.S.  Dist.  LEXIS 
19612  (2007). 

Freedom  From  Cruelty  to  Animals  Act,  pe- 
nalizing pet  owners'  neglect,  was  not  unconsti- 
tutionally vague;  owners'  obligations  were  ade- 
quately described,  through  provision  requiring 
that  pets  be  provided  proper  food,  drink,  shel- 
ter, and  protection  from  the  weather.  Daskalea 
V.  Wash.  Humane  Soc'y,  480  F.Supp.2d  16,  2007 
U.S.  Dist.  LEXIS  19612  (2007). 

Words  "unnecessarily"  and  "proper"  were  not 
so  indefinite  as  to  render  unconstitutionally 
vague  provision  of  cruelty  to  animals  statute 
calling  for  punishment  of  anyone  who  "unnec- 
essarily fails  to  provide"  animal  in  one's  custody 
"with  proper  food,  drink,  shelter,  or  protection 
from  the  weather."  D.C.  Code  1981,  §  22-801. 
Tuck  V.  United  States,  467  A.2d  727,  1983  D.C. 
App.  LEXIS  514  (1983). 


Statute  under  which  proprietor  of  pet  store 
was  convicted  for  cruelty  to  animals  was  not  so 
vague  as  applied  to  him  as  to  violate  due 
process,  given  extensive  testimony  that  pup- 
pies in  defendant's  custody  were  suffering  from 
dehydration  and  malnutrition,  that  they  were 
being  kept  in  cages  without  water,  that  they 
were  weakened  to  point  where  many  were 
unable  to  stand  up,  and  that  they  were  desper- 
ate in  their  eagerness  for  food  placed  before 
them.  D.C.  Code  1981,  §  22-801.  Tuck  v.  United 
States,  467  A.2d  727,  1983  D.C.  App.  LEXIS 
514  (1983). 

Weight  and  sufBciency  of  evidence. 

Sufficient  evidence  supported  conviction  for 
attempted  cruelty  to  animals,  as  government 
witnesses  testified  that  defendant,  in  a  fit  of 
anger,  tried  to  kick  their  dog.  Shepherd  v. 
United  States,  905  A.2d  260,  2006  D.C.  App. 
LEXIS  477  (2006). 

Evidence  was  sufficient  to  show  that  defen- 
dant had  custody  of  dogs  in  question,  so  as  to 
support  convictions  for  cruelty  to  animals  as 
charged;  defendant  responded  affirmatively  to 
officer's  question  of  whether  she  owned  dogs 
and  later  stated  that  she  and  her  son  owned 
dogs,  stated  that  she  thought  dogs  were  fine, 
showed  officer  that  she  kept  dog  food  in  house, 
and  had  dog  crate,  where  dogs  were  found, 
located  in  center  of  her  living  room.  Shepherd  v. 
United  States,  905  A.2d  260,  2006  D.C.  App. 
LEXIS  477  (2006). 

Defendant's  conviction  for  animal  cruelty 
was  supported  by  evidence  that  defendant's  pit 
bull  terrier  and  codefendant's  pit  bull  terrier 
engaged  in  fight  in  stockade  enclosure  in  alley 
while  leashed  and  that  defendant  and  codefen- 
dant  encouraged  dogs  to  fight  by  yelling,  mak- 
ing noise,  and  telling  dogs  to  "go  get  him,"  or 
words  to  that  effect.  D.C.  Code  1981,  §  22-801. 
Silver  V.  United  States,  726A.2d  191,  1999  D.C. 
App.  LEXIS  66  (1999). 

Conviction  for  cruelty  to  animals  was  suffi- 
ciently supported  by  evidence  that  defendant's 
beating  of  puppy  constituted  willful  attempt  to 
harm  puppy.  D.C.  Code  1981,  §  22-801. 
Regalado  v.  United  States,  572  A.2d  416,  1990 
D.C.  App.  LEXIS  54  (1990). 

Evidence  was  insufficient  to  sustain  convic- 
tion for  failing  to  provide  full  grown  German 
shepherd  dog,  which  was  tied  by  three-foot 
chain  on  open  concrete  back  porch  of  defen- 
dant's home  during  temperatures  ranging  from 
23  degrees  to  27  degrees  Fahrenheit,  with 
proper  shelter  or  protection  from  weather,  in 
absence  of  testimony  by  someone  experienced 
in  care  of  dog  of  this  type,  not  necessarily  a 
veterinarian,  that  shelter  or  protection  from 
weather  supplied  this  dog  on  this  occasion 
would  tend  to  cause  dog  to  suffer.  D.C.  Code 
§  22-801.  Jordan  v.  United  States,  269  A.2d 
848,  1970  D.C.  App.  LEXIS  347  (App.  1970). 
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§  22-1002.  Other  cruelties  to  animals. 

Every  owner,  possessor,  or  person  having  the  charge  or  custody  of  any 
animal,  who  cruelly  drives  or  works  the  same  when  unfit  for  labor,  or  cruelly 
abandons  the  same,  or  who  carries  the  same,  or  causes  the  same  to  be  carried, 
in  or  upon  any  vehicle,  or  otherwise,  in  an  unnecessarily  cruel  or  inhuman 
manner,  or  knowingly  and  wilfully  authorizes  or  permits  the  same  to  be 
subjected  to  unnecessary  torture,  suffering,  or  cruelty  of  any  kind,  shall  be 
punished  for  every  such  offense  in  the  manner  provided  in  §  22-1001. 

(Aug.  23,  1871,  Leg.  Assem.,  p.  135,  ch.  106,  §  2.) 

Section  references.  —  This  section  is  re-  Prior  Codifications.  —  1981  Ed.,  §  22-802. 
ferred  to  in  §§  22-1006,  22-1012  and  22-1013.         1973  Ed.,  §  22-802. 

§  22-1002.01.  Reporting  requirements. 

(a)  (1)  Any  law  enforcement  or  child  or  protective  services  employee  who 
knows  of  or  has  reasonable  cause  to  suspect  an  animal  has  been  the  victim  of 
cruelty,  abandonment,  or  neglect,  or  observes  an  animal  at  the  home  of  a 
person  reasonably  suspected  of  child,  adult,  or  animal  abuse,  shall  provide  a 
report  within  2  business  days  to  the  Mayor.  If  the  health  and  welfare  of  the 
animal  is  in  immediate  danger,  the  report  shall  be  made  within  6  hours. 

(2)  The  report  shall  include: 

(A)  The  name,  title,  and  contact  information  of  the  individual  making 
the  report; 

(B)  The  name  and  contact  information,  if  known,  of  the  owner  or 
custodian  of  the  animal; 

(C)  The  location,  along  with  a  description,  of  where  the  animal  was 
observed;  and 

(D)  The  basis  for  any  suspicion  of  animal  cruelty,  abandonment,  or 
neglect,  including  the  date,  time,  and  a  description  of  the  observation  or 
incident  which  led  the  individual  to  make  the  report. 

(b)  When  2  or  more  law  enforcement  or  child  or  protective  services  employ- 
ees jointly  suspect  an  animal  has  been  the  victim  of  cruelty,  abandonment,  or 
neglect,  or  jointly  observe  an  animal  at  the  home  of  a  person  reasonably 
suspected  of  child,  adult,  or  animal  abuse,  a  report  may  be  made  by  one  person 
by  mutual  agreement. 

(c)  No  individual  who  in  good  faith  reports  a  reasonable  suspicion  of  abuse 
shall  be  liable  in  any  civil  or  criminal  action. 

(d)  Upon  receipt  of  a  report,  any  agency  charged  with  the  enforcement  of 
animal  cruelty  laws  shall  make  reasonable  attempts  to  verify  the  welfare  of  the 
animal. 

(e)  For  the  purposes  of  this  section,  the  terms  "reasonable  cause  to  suspect", 
"suspect",  "reasonably  suspected",  and  "reasonable  suspicion"  mean  a  basis  for 
reporting  facts  leading  a  person  of  ordinary  care  and  prudence  to  believe  and 
entertain  a  reasonable  suspicion  that  criminal  activity  is  occurring  or  has 
occurred. 
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(June  25,  1892,  27  Stat.  61,  ch.  135,  §  2a,  as  added  Dec.  5,  2008,  D.C.  Law 
17-281,  §  108(b),  55  DCR  9186.) 

Legislative  history  of  Law  17-281.  —  For 

Law  17-281,  see  notes  following  §  22-1001. 

§  22-1003.  Rest,  water  and  feeding  for  animals  trans- 
ported by  railroad  company. 

No  railroad  company,  in  the  carrying  or  transportation  of  animals,  shall 
permit  the  same  to  be  confined  in  cars  for  a  longer  period  than  24  hours, 
without  unloading  the  same,  for  rest,  water,  and  feeding,  for  a  period  of  at  least 
5  consecutive  hours,  unless  prevented  from  so  unloading  by  storm  or  other 
accidental  causes.  In  estimating  such  confinement  the  time  during  which  such 
animals  have  been  confined  without  such  rest  on  connecting  roads  from  which 
they  are  received  shall  be  included;  it  being  the  intent  of  this  section  to  prohibit 
their  continuous  confinement  beyond  the  period  of  24  hours,  except  upon 
contingencies  hereinbefore  stated.  Animals  so  unloaded  shall  be  properly  fed, 
watered,  and  sheltered  during  such  rest  by  the  owner  or  person  having  the 
custody  thereof,  or  in  case  of  his  default  in  so  doing,  then  by  the  railroad 
company  transporting  the  same,  at  the  expense  of  said  owner  or  persons  in 
custody  thereof.  And  said  company  shall,  in  such  case,  have  a  lien  upon  such 
animals  for  food,  care,  and  custody  furnished,  and  shall  not  be  liable  for  any 
detention  of  such  animals  authorized  by  this  section.  Any  company,  owner,  or 
custodian  of  such  animals  who  fails  to  comply  with  the  provisions  of  this 
section  shall,  for  each  and  every  such  offense,  be  liable  for  and  forfeit  and  pay 
a  penalty  of  not  less  than  $1  nor  more  than  $500;  provided,  however,  that  when 
animals  shall  be  carried  in  cars  in  which  they  can  and  do  have  proper  food, 
water,  space,  and  opportunity  for  rest,  the  foregoing  provisions  in  regard  to 
their  being  unloaded  shall  not  apply. 

(Aug.  23,  1871,  Leg.  Assem.,  p.  135,  ch.  106,  §  3.) 

Section  references.  —  This  section  is  re-  Prior  Codifications.  —  1981  Ed.,  §  22-803. 
ferred  to  in  §§  22-1006,  22-1012  and  22-1013.         1973  Ed.,  §  22-803. 

§  22-1004.  Arrests  without  warrant  authorized;  notice  to 
owner. 

(a)  Any  person  found  violating  the  laws  in  relation  to  cruelty  to  animals  may 
be  arrested  and  held  without  a  warrant,  in  the  manner  provided  by  §  44-1505 
and  the  person  making  an  arrest,  with  or  without  a  warrant,  shall  use 
reasonable  diligence  to  give  notice  thereof  to  the  owner  of  animals  found  in  the 
charge  or  custody  of  the  person  arrested,  and  shall  properly  care  and  provide 
for  such  animals  until  the  owner  thereof  shall  take  charge  of  the  same; 
provided,  the  owner  shall  take  charge  of  the  same  within  20  days  from  the  date 
of  said  notice.  The  person  making  the  arrest  or  the  humane  officer  taking 
possession  of  an  animal  shall  have  a  lien  on  said  animals  for  the  expense  of 
such  care  and  provisions. 

(b)  (1)  A  humane  officer  of  the  Washington  Humane  Society  may  take 
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possession  of  any  animal  to  protect  it  from  neglect  or  cruelty.  The  person  taking 
possession  of  the  animal  or  animals,  shall  use  reasonable  diligence  to  give 
notice  thereof  to  the  owner  of  animals  found  in  the  charge  or  custody  of  the 
person  arrested,  and  shall  properly  care  and  provide  for  the  animals  until  the 
ov^ner  shall  take  charge  of  the  animals;  provided  that,  the  owner  shall  take 
charge  of  the  animals  within  20  days  from  the  date  of  the  notice. 

(2)  If  the  owner  or  custodian  of  the  animal  or  animals  fails  to  respond 
after  20  days,  the  animal  or  animals  shall  become  the  property  of  the 
Washington  Humane  Society  and  the  Washington  Humane  Society  shall  have 
the  authority  to: 

(A)  Place  the  animal  or  animals  up  for  adoption  in  a  suitable  home; 

(B)  Retain  the  animal  or  animals,  or 

(C)  Humanely  destroy  the  animal  or  animals. 

(c)(1)  The  Mayor  shall  establish  by  rulemaking  a  notice  and  hearing  process 
for  the  owner  of  the  animal  to  contest  the  seizure,  detention,  and  terms  of 
release  and  treatment  of  the  animal,  the  allegation  of  cruelty,  abandonment,  or 
neglect,  and  the  imposition  of  the  lien  and  costs  assessed  for  caring  and 
providing  for  the  animal. 

(2)  Within  30  days  of  December  5,  2008,  the  proposed  rules  shall  be 
submitted  to  the  Council  for  a  45-day  period  of  review,  excluding  weekends, 
legal  holidays,  and  days  of  Council  recess.  If  the  Council  does  not  approve  or 
disapprove  of  the  proposed  rules,  by  resolution,  within  the  45-day  review 
period,  the  rules  shall  be  deemed  approved. 

(Aug.  23,  1871,  Leg.  Assem.,  p.  136,  ch.  106,  §  4;  June  8,  2001,  D.C.  Law 
13-303,  §  2(b),  47  DCR  7307;  Dec.  5,  2008,  D.C.  Law  17-281,  §  108(c),  55  DCR 
9186.) 


Cross  references.  —  Arrest  without  war- 
rant, see  §  23-581. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-1006,  22-1012  and  22-1013. 

Prior  Codifications.  —  1981  Ed.,  §  22-804. 

1973  Ed.,  §  22-804. 

Effect  of  amendments.  —  D  C.  Law  13-303 
designated  subsec.  (a);  in  subsec.  (a),  substi- 
tuted "the  person  making  the  arrest  or  the 
humane  officer  taking  possession  of  an  animal" 
for  "and  the  person  making  the  arrest";  and 
added  subsec.  (b). 


D.C.  Law  17-281  added  subsec.  (c). 
Legislative  history  of  Law  13-303.  —  For 
Law  13-303,  see  notes  following  §  22-1001. 
Legislative  history  of  Law  17-281.  —  For 

Law  17-281,  see  notes  following  §  22-1001. 

Resolutions.  —  Resolution  18-43,  the 
"Hearing  Procedures  for  Washington  Humane 
Society  Approval  Resolution  of  2009",  was  ap- 
proved effective  March  3,  2009. 


CASE  NOTES 


Immunity. 

Individually  named  employees  of  humane 
society  failed  to  establish  entitlement  to  quali- 
fied immunity  from  pet  owners'  §§  1983  claim 
that  employees'  actions  following  seizure  of 
their  pets,  including  the  forced  sterilization  of 
one  owner's  dog,  violated  due  process;  District 
of  Columbia  Freedom  from  Cruelty  Animal  Pro- 
tection Act  was  silent  regarding  post-seizure 
requirements,  and  employees  failed  to  address 
whether  post-seizure  actions  showed  a  viola- 


tion of  owners'  constitutional  rights,  and  if  so, 
whether  such  rights  were  clearly  established. 
Daskalea  v.  Wash.  Humane  Soc'y,  577 
F.Supp.2d  90,  2008  U.S.  Dist.  LEXIS  68012 
(2008). 

Individually  named  employees  of  humane 
society  were  entitled  to  qualified  immunity 
from  pet  owners'  §§  1983  claim  that  seizure  of 
their  pets  without  notice  violated  due  process; 
employees  enforced  District  of  Columbia  Free- 
dom from  Cruelty  Animal  Protection  Act  as 
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written,  and  owners  failed  to  establish  that  a  Daskalea  v.  Wash.  Humane  Soc'y,  577 
reasonable  employee  would  understand  the  Act  F.Supp.2d  90,  2008  U.S.  Dist.  LEXIS  68012 
to  be  grossly  and  flagrantly  unconstitutional.  (2008). 

§  22-1005.  Issuance  of  search  warrants. 

When  complaint  is  made  by  any  humane  officer  of  the  Washington  Humane 
Society  on  oath  or  affirmation,  to  any  magistrate  authorized  to  issue  warrants 
in  criminal  cases,  that  the  complainant  believes,  and  has  reasonable  cause  to 
believe,  that  the  laws  in  relation  to  cruelty  to  animals  have  been  or  are  being 
violated  in  any  particular  building  or  place,  such  magistrate,  if  satisfied  that 
there  is  reasonable  cause  for  such  belief,  shall  issue  a  search  warrant, 
authorizing  any  marshal,  deputy  marshal,  police  officer,  or  any  humane  officer 
of  the  Washington  Humane  Society  to  search  such  building  or  place. 

(Aug.  23,  1871,  Leg.  Assem.,  p.  136,  ch.  106,  §  5;  Feb.  13,  1885,  23  Stat.  302, 
ch.  58,  §  1;  Mar.  3,  1901,  31  Stat.  1195,  ch.  854,  §  41;  June  8,  2001,  D.C.  Law 
13-303,  §  2(c),  47  DCR  7307.) 


Cross  references.  —  Search  warrants,  see 
§§  23-521  to  23-525. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-1006,  22-1012  and  22-1013. 

Prior  Codifications.  —  1981  Ed.,  §  22-805. 

1973  Ed.,  §  22-805. 


Effect  of  amendments.  —  D  C.  Law  13-303 
substituted  "humane  office"  for  "member"  in 
two  places. 

Legislative  history  of  Law  13-303.  —  For 

Law  13-303,  see  notes  following  §  22-1001. 


CASE  NOTES 


Search  under  warrant. 

Even  if  search  warrant  had  authorized  sei- 
zure of  evidence  that  defendant  had  been  "un- 
necessarily cruel"  to  puppies  in  his  pet  store,  in 
violation  of  section  of  statute  declared  uncon- 
stitutional by  motions  judge,  evidence  of  15 
dehydrated,  emaciated,  and  weakened  puppies 
could  be  used  against  defendant  in  prosecution 
for  "unnecessarily  failing"  to  provide  them  with 
proper  food,  water  and  shelter.  D.C.  Code  1981, 


§  22-801.  Tuck  V.  United  States,  467  A.2d  727, 
1983  D.C.  App.  LEXIS  514  (1983). 

Evidence  obtained  under  warrant  based  on 
presumptively  valid  statute  need  not  be  sup- 
pressed in  later  proceeding,  after  statute  has 
been  declared  unconstitutional,  unless  statute 
itself  purported  to  authorize  searches  forbidden 
by  Fourth  Amendment.  U.S.  Const.Amend.  4. 
Tuck  V.  United  States,  467  A.2d  727,  1983  D.C. 
App.  LEXIS  514  (1983). 


§  22-1006.  Prosecution  of  offenders;  disposition  of  fines. 

It  shall  be  the  duty  of  all  marshals,  deputy  marshals,  police  officers,  or  any 
humane  officer  of  the  Washington  Humane  Society,  to  prosecute  all  violations 
of  the  provisions  of  §§  22-1001  to  22-1009  and  §§  22-1011,  22-1013,  and 
22-1014,  which  shall  come  to  their  notice  or  knowledge,  and  fines  and 
forfeitures  collected  upon  or  resulting  from  the  complaint  or  information  of  any 
humane  officer  of  the  Washington  Humane  Society  under  §§  22-1001  to 
22-1009  and  §§  22-1011,  22-1013,  and  22-1014  [repealed]  shall  inure  and  be 
paid  over  to  said  association,  in  aid  of  the  benevolent  objects  for  which  it  was 
incorporated. 

(Aug.  23,  1871,  Leg.  Assem.,  p.  137,  ch.  106,  §  6;  Feb.  13,  1885,  23  Stat.  302, 
ch.  58,  §  1;  Mar.  3,  1901,  31  Stat.  1195,  ch.  854,  §  41;  June  8,  2001,  D.C.  Law 
13-303,  §  2(d),  47  DCR  7307.) 
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Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-1012  and  22-1013. 

Prior  Codifications.  —  1981  Ed.,  §  22-806. 
1973  Ed.,  §  22-806. 

Effect  of  amendments.  —  D.C.  Law  13-303 


substituted  "humane  office"  for  "member"  in 
two  places. 

Legislative  history  of  Law  13-303.  —  For 

Law  13-303,  see  notes  following  §  22-1001. 


§  22-1006.01.  Penalty  for  engaging  in  animal  fighting. 

(a)  Any  person  who:  (1)  organizes,  sponsors,  conducts,  stages,  promotes,  is 
employed  at,  collects  an  admission  fee  for,  or  bets  or  wagers  any  money  or  other 
valuable  consideration  on  the  outcome  of  an  exhibition  between  two  or  more 
animals  of  fighting,  baiting,  or  causing  injury  to  each  other;  (2)  any  person  who 
owns,  trains,  buys,  sells,  offers  to  buy  or  sell,  steals,  transports,  or  possesses 
any  animal  with  the  intent  that  it  engage  in  any  such  exhibition;  (3)  any 
person  who  knowingly  allows  any  animal  used  for  such  fighting  or  baiting  to  be 
kept,  boarded,  housed,  or  trained  on,  or  transported  in,  any  property  owned  or 
controlled  by  him;  (4)  any  person  who  owns,  manages,  or  operates  any  facility 
and  knowingly  allows  that  facility  to  be  kept  or  used  for  the  purpose  of  fighting 
or  baiting  any  animal;  (5)  any  person  who  knowingly  or  recklessly  permits  any 
act  described  in  this  subsection,  to  be  done  on  any  premises  under  his  or  her 
ownership  or  control,  or  who  aids  or  abets  that  act;  or  (6)  any  person  who  is 
knowingly  present  as  a  spectator  at  any  such  exhibition,  is  guilty  of  a  felony, 
punishable  by  a  fine  of  not  more  than  $25,000,  imprisonment  not  to  exceed  5 
years,  or  both.  The  court  may  also  impose  any  penalties  listed  in  §  22-1001(a). 

(b)  Repealed. 

(c)  For  the  purposes  of  this  section,  the  term: 

(1)  "Animal"  means  a  vertebrate  other  than  a  human,  including,  but  not 
limited  to,  dogs  and  cocks. 

(2)  "Baiting"  means  to  attack  with  violence,  to  provoke,  or  to  harass  an 
animal  with  one  or  more  animals  for  the  purpose  of  training  an  animal  for,  or 
to  cause  an  animal  to  engage  in,  fights  with  or  among  other  animals. 

(3)  "Fighting"  means  an  organized  event  wherein  there  is  a  display  of 
combat  between  2  or  more  animals  in  which  the  fighting,  killing,  maiming,  or 
injuring  of  an  animal  is  a  significant  feature,  or  main  purpose,  of  the  event. 

(June  25,  1892,  27  Stat.  61,  ch.  135,  §  6a,  as  added  June  8,  2001,  D.C.  Law 
13-303,  §  3(a),  47  DCR  7307;  Dec.  5,  2008,  D.C.  Law  17-281,  §  109,  55  DCR 
9186.) 


Prior  Codifications.  —  2001  Ed.,  §  22- 
1015. 

Effect  of  amendments.  —  D.C.  Law  17- 

281,  in  subsec.  (a),  substituted  "any  animal;  (5)" 
for  "any  animal;  or  (5)",  and  substituted  "that 
act;  or  (6)  any  person  who  is  knowingly  present 
as  a  spectator  at  any  such  exhibition,  is  guilty 
of  a  felony,  punishable  by  a  fine  of  not  more 
than  $25,000,  imprisonment  not  to  exceed  5 
years,  or  both.  The  court  may  also  impose  any 
penalties  listed  in  §  22-1001(a)."  for  "that  act, 
is  guilty  of  a  felony,  punishable  by  a  fine  of  not 
more  than  $25,000  or  by  imprisonment  not  to 
exceed  5  years,  or  both";  and  repealed  subsec. 


(b),  which  had  read  as  follows:  "(b)  Any  person 
who  is  knowingly  present  at  any  place  or  build- 
ing where  preparations  are  being  made  for  an 
exhibition  described  in  subsection  (a)  of  this 
section,  or  who  is  knowingly  present  as  a  spec- 
tator at  any  such  exhibition,  or  who  knowingly 
or  recklessly  aids  or  abets  another  in  such 
exhibition,  is  guilty  of  a  misdemeanor,  punish- 
able by  a  fine  of  not  more  than  $1,000  or  by 
imprisonment  not  to  exceed  180  days,  or  both." 

Legislative  history  of  Law  13-303.  —  For 
Law  13-303,  see  notes  following  §  22-1001. 

Legislative  history  of  Law  17-281.  —  For 
Law  17-281,  see  notes  following  §  22-1001. 
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CASE  NOTES 


Analysis 
Evidence. 

Nature  and  elements  of  crime. 
Evidence. 

Defendant's  conviction  for  engaging  in  ani- 
mal fighting  was  supported  by  evidence  that 
defendant's  pit  bull  terrier  and  codefendant's 
pit  bull  terrier  engaged  in  fight  in  stockade 
enclosure  in  alley  while  leashed  and  that  defen- 
dant and  codefendant  encouraged  dogs  to  fight 
by  yelling,  making  noise,  and  telling  dogs  to  "go 
get  him,"  or  words  to  that  effect.  D.C.  Code 
1981,  §  22-810.  Silver  v.  United  States,  726 
A.2d  191,  1999  D.C.  App.  LEXIS  66  (1999). 


State  could  use  circumstantial  evidence  to 
prove  that  defendant  premeditated  alley  fight 
between  pit  bull  terriers  in  violation  of  statute 
prohibiting  engaging  in  animal  fighting.  D.C. 
Code  1981,  §  22-810.  Silver  v.  United  States, 
726  A.2d  191,  1999  D.C.  App.  LEXIS  66  (1999). 

Nature  and  elements  of  crime. 

Defendants'  convictions  for  cruelty  to  ani- 
mals and  engaging  in  animal  fighting  in  con- 
nection with  alley  fight  between  their  pit  bull 
terriers  did  not  merge,  as  each  crime  required 
proof  of  element  which  other  did  not.  D.C.  Code 
1981,§§  22-801,  22-810.  Silver  v.  United 
States,  726  A.2d  191,  1999  D.C.  App.  LEXIS  66 
(1999). 


§  22-1007.  Impounded  animals  to  be  supplied  with  food 
and  water. 

Any  person  who  shall  impound,  or  cause  to  be  impounded  in  any  pound,  any 
creature,  shall  supply  the  same,  during  such  confinement,  with  a  sufficient 
quantity  of  good  and  wholesome  food  and  water;  and  in  default  thereof  shall, 
upon  conviction,  be  punished  for  every  such  offense  in  the  same  manner 
provided  in  §  22-1001. 

(Aug.  23,  1871,  Leg.  Assem.,  p.  137,  ch.  106,  §  7.) 

Section  references.  —  This  section  is  re-  Prior  Codifications.  —  1981  Ed.,  §  22-807. 
ferred  to  in  §§  22-1006,  22-1012  and  22-1013.         1973  Ed.,  §  22-807. 

§  22-1008.  Relief  of  impounded  animals. 

In  case  any  creature  shall  be  at  any  time  impounded  as  aforesaid,  and  shall 
continue  to  be  without  necessary  food  and  water  for  more  than  12  successive 
hours,  it  shall  be  lawful  for  any  officer  of  the  Washington  Humane  Society,  from 
time  to  time,  and  as  often  as  it  shall  be  necessary,  to  enter  into  and  upon  any 
pound  in  which  such  creature  shall  be  so  confined,  and  supply  it  with  necessary 
food  and  water  so  long  as  it  shall  remain  so  confined;  such  person  shall  not  be 
liable  to  any  action  for  such  entry,  and  the  reasonable  cost  for  such  food  and 
water  may  be  collected  of  the  owner  of  such  creature,  and  the  said  creature 
shall  not  be  exempt  from  levy  and  sale  upon  execution  issued  upon  a  judgment 
thereof 

(Aug.  23,  1871,  Leg.  Assem.,  p.  137,  ch.  106,  §  8;  Feb.  13,  1885,  23  Stat.  302, 
ch.  58,  §  1.) 

Section  references.  —  This  section  is  re-  Prior  Codifications.  —  1981  Ed.,  §  22-808. 
ferred  to  in  §§  22-1006,  22-1012  and  22-1013.         1973  Ed.,  §  22-808. 
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§  22-1009.  Keeping  or  using  place  for  fighting  or  baiting  of 
fowls  or  animals;  arrest  without  warrant. 

Any  person  or  persons  who  shall  keep  or  use,  or  in  any  way  be  connected 
with  or  interested  in  the  management  of,  or  shall  receive  money  for  the 
admission  of  any  person  to  any  place  kept  or  used  for  the  purpose  of  fighting  or 
baiting  of  fowls  or  animals,  may  be  arrested  without  a  warrant,  as  provided  in 
§  44-1505,  and  for  every  such  offense  be  punished  in  the  same  manner 
provided  in  §  22-1001. 

(Aug.  23,  1871,  Leg.  Assem.,  p.  137,  ch.  106,  §  9.) 


Section  references.  —  This  section  is  re-  Prior  Codifications.  —  1981  Ed.,  §  22-809. 
ferred  to  in  §§  22-1006,  22-1012  and  22-1013.         1973  Ed.,  §  22-809. 


§  22-1010.  Penalty  for  engaging  in  eockfighting  or  animal 
fighting.  [Repealed]. 

Repealed. 

(June  25,  1892,  27  Stat.  61,  ch.  135,  §  6;  Oct.  18,  1988,  D.C.  Law  7-176,  §  7(d), 
35  DCR  4787;  Aug.  20,  1994,  D.C.  Law  10-151,  §  103,  41  DCR  2608;  June  8, 
2001,  D.C.  Law  13-303,  §  3(a),  47  DCR  7307.) 


Prior  Codifications.  —  1981  Ed.,  §  22-810. 
1973  Ed.,  §  22-810. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  103  of  the  Omni- 
bus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  7-176.  —  Law 
7-176,  the  "Dangerous  Dog  Amendment  Act  of 
1988,"  was  introduced  in  Council  and  assigned 
Bill  No.  7-276,  which  was  referred  to  the  Com- 
mittee on  Human  Services.  The  Bill  was  ad- 


opted on  first  and  second  readings  on  May  17, 
1988  and  May  31,  1988,  respectively  Signed  by 
the  Mayor  on  June  9,  1988,  it  was  assigned  Act 
No.  7-190  and  transmitted  to  both  Houses  of 
Congress  for  its  review. 

Legislative  history  of  Law  10-151.  —  For 
legislative  history  of  D.C.  Law  10-151,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1001. 

Legislative  history  of  Law  13-303.  —  For 

Law  13-303,  see  notes  following  §  22-1001. 


§  22-1011.  Neglect  of  sick  or  disabled  animals. 

If  any  maimed,  sick,  infirm,  or  disabled  animal  shall  fail  to  receive  proper 
food  or  shelter  from  said  owner  or  person  in  charge  of  the  same  for  more  than 
5  consecutive  hours,  such  person  shall,  for  every  such  offense,  be  punished  in 
the  same  manner  provided  in  §  22-1001. 

(Aug.  23,  1871,  Leg.  Assem.,  p.  138,  ch.  106,  §  10;  June  25,  1892,  27  Stat.  60, 
ch.  135,  §  4.) 


Section  references.  —  This  section  is  re-  Prior  Codifications.  —  1981  Ed.,  §  22-811. 
ferred  to  in  §§  22-1006,  22-1012  and  22-1013.         1973  Ed.,  §  22-811. 
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§  22-1012.  Abandonment  of  maimed  or  diseased  animal; 

destruction  of  diseased  animals;  disposition  of 
animal  or  vehicle  on  arrest  of  driver;  scientific 
experiments. 

(a)  A  person  being  the  owner  or  possessor  or  having  charge  or  custody  of  a 
maimed,  diseased,  disabled,  or  infirm  animal  who  abandons  such  animal,  or 
leaves  it  to  lie  in  the  street  or  road,  or  public  place,  more  than  3  hours  after  he 
or  she  receives  notice  that  it  is  left  disabled,  is  guilty  of  a  misdemeanor 
punishable  by  a  fine  of  not  less  than  $10  nor  more  than  $250,  or  by 
imprisonment  in  jail  not  more  than  180  days,  or  both.  Any  agent  or  officer  of 
the  Washington  Humane  Society  may  lawfully  destroy,  or  cause  to  be  de- 
stroyed, any  animal  found  abandoned  and  not  properly  cared  for,  appearing,  in 
the  judgment  of  2  reputable  citizens  called  by  such  officer  to  view  the  same  in 
such  officer's  presence,  to  be  glandered,  injured,  or  diseased  past  recovery  for 
any  useful  purpose.  When  any  person  arrested  is,  at  the  time  of  such  arrest,  in 
charge  of  any  animal,  or  of  any  vehicle  drawn  by  any  animal,  or  containing  any 
animal,  any  agent  of  said  society  may  take  charge  of  such  animal  and  such 
vehicle  and  its  contents  and  deposit  the  same  in  a  place  of  safe  custody  or 
deliver  the  same  into  the  possession  of  the  police  authorities,  who  shall  assume 
the  custody  thereof;  and  all  necessary  expenses  incurred  in  taking  charge  of 
such  property  shall  be  a  lien  thereon. 

(b)  Nothing  contained  in  §§  22-1001  to  22-1009,  inclusive,  and  §§  22-1011 
and  22-1309  shall  be  construed  to  prohibit  or  interfere  with  any  properly 
conducted  scientific  experiments  or  investigations,  which  experiments  shall  be 
performed  only  under  the  authority  of  the  faculty  of  some  regularly  incorpo- 
rated medical  college,  university,  or  scientific  society. 

(Aug.  23,  1871,  Leg.  Assem.,  p.  138,  ch.  106,  §  11;  June  25,  1892,  27  Stat.  60, 
ch.  135,  §  4;  May  21,  1994,  D.C.  Law  10-119,  §  6,  41  DCR  1639;  Aug.  20,  1994, 
D.C.  Law  10-151,  §  102(b),  41  DCR  2608.) 


Prior  Codifications.  —  1981  Ed.,  §  22-812. 
1973  Ed.,  §  22-812. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  102(b)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  10-119.  —  Law 
10-119,  the  "Anti-Gender  Discriminatory  Lan- 
guage Criminal  Offenses  Amendment  Act  of 
1994,"  was  introduced  in  Council  and  assigned 
Bill  No.  10-332,  which  was  referred  to  the 

§  22-1013.  Definitions. 


Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  February 
1,  1994,  and  March  1,  1994,  respectively. 
Signed  by  the  Mayor  on  March  17,  1994,  it  was 
assigned  Act  No.  10-209  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-119  became  effective  on  May  21,  1994. 

Legislative  history  of  Law  10-151.  —  For 
legislative  history  of  D.C.  Law  10-151,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1001. 


In  §§  22-1001  to  22-1009,  inclusive,  and  §  22-1011,  the  word  "animals"  or 
"animal"  shall  be  held  to  include  all  living  and  sentient  creatures  (human 
beings  excepted),  and  the  words  "owner,"  "persons,"  and  "whoever"  shall  be 
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held  to  include  corporations  and  incorporated  companies  as  well  as  individu- 
als. 

(Aug.  23,  1871,  Leg.  Assem.,  p.  138,  ch.  106,  §  12;  June  25,  1892,  27  Stat.  60, 
ch.  135,  §  3.) 

Section  references.  —  This  section  is  re-  Prior  Codifications.  —  1981  Ed.,  §  22-813. 
ferred  to  in  §  22-1006.  1973  Ed.,  §  22-813. 

§  22-1014.  Docking  tails  of  horses.  [Repealed]. 

Repealed. 

(June  25,  1892,  27  Stat.  61,  ch.  135,  §  5;  Mar.  2,  1911,  36  Stat.  1003,  ch.  192; 
May  10,  1989,  D.C.  Law  7-231,  §  29,  36  DCR  492;  Apr.  29,  2004,  D.C.  Law 
15-154,  §  5,  50  DCR  10996.) 

Prior  Codifications.  — 1981  Ed.,  §  22-814.  second  readings  on  November  29,  1988  and 

1973  Ed.,  §  22-814.  December  13,  1988,  respectively.  Signed  by  the 

Legislative  history  of  Law  7-231.  —  Law  Mayor  on  January  6,  1989,  it  was  assigned  Act 

7-231,  the  "Technical  Amendments  Act  of  1988,"  No.  7-285  and  transmitted  to  both  Houses  of 

was  introduced  in  Council  and  assigned  Bill  Congress  for  its  review. 

No.  7-586,  which  was  referred  to  the  Committee  Legislative  history  of  Law  15-154.  —  For 

of  the  Whole.  The  Bill  was  adopted  on  first  and  Law  15-154,  see  notes  following  §  22-101. 

§  22-1015.  Penalty  for  engaging  in  animal  fighting  [Re- 
numbered]. 

Renumbered  as  §  22-1006.01. 

(June  25,  1892,  27  Stat.  61,  ch.  135,  §  6a,  as  added  June  8,  2001,  D.C.  Law 
13-303,  §  3(a),  47  DCR  7307;  Dec.  5,  2008,  D.C.  Law  17-281,  §  109,  55  DCR 
9186.) 
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Chapter  11.  Cruelty  to  Children. 


Sec.  Sec. 

22-1101.  Definition  and  penalty.  22-1103  to  22-1106.  [Repealed]. 

22-1102.  Refusal  or  neglect  of  guardian  to  pro- 
vide for  child  under  14  years  of 
age. 

§  22-1101.  Definition  and  penalty. 

(a)  A  person  commits  the  crime  of  cruelty  to  children  in  the  first  degree  if 
that  person  intentionally,  knowingly,  or  recklessly  tortures,  beats,  or  otherwise 
willfully  maltreats  a  child  under  18  years  of  age  or  engages  in  conduct  which 
creates  a  grave  risk  of  bodily  injury  to  a  child,  and  thereby  causes  bodily  injury. 

(b)  A  person  commits  the  crime  of  cruelty  to  children  in  the  second  degree  if 
that  person  intentionally,  knowingly,  or  recklessly: 

(1)  Maltreats  a  child  or  engages  in  conduct  which  causes  a  grave  risk  of 
bodily  injury  to  a  child;  or 

(2)  Exposes  a  child,  or  aids  and  abets  in  exposing  a  child  in  any  highway, 
street,  field  house,  outhouse  or  other  place,  with  intent  to  abandon  the  child. 

(c)  (1)  Any  person  convicted  of  cruelty  to  children  in  the  first  degree  shall  be 
fined  not  more  than  $10,000  or  be  imprisoned  not  more  than  15  years,  or  both. 

(2)  Any  person  convicted  of  cruelty  to  children  in  the  second  degree  shall 
be  fined  not  more  than  $10,000  or  be  imprisoned  not  more  than  10  years,  or 
both. 

(Feb.  13,  1885,  23  Stat.  303,  ch.  58,  §  3;  Mar.  3,  1901,  31  Stat.  1322,  ch.  854, 
§  814;  May  21,  1994,  D.C.  Law  10-119,  §  7,  41  DCR  1639;  Aug.  20,  1994,  D.C. 
Law  10-151,  §  201,  41  DCR  2608.) 


Cross  references.  —  Corroboration  of  child 
witness  testimony,  necessity,  see  §  23-114. 
Prior  Codifications.  —  1981  Ed.,  §  22-901. 
1973  Ed.,  §  22-901. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  201  of  the  Omni- 
bus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  10-119.  —  Law 
10-119,  the  "Anti-Gender  Discriminatory  Lan- 
guage Criminal  Offenses  Amendment  Act  of 
1994,"  was  introduced  in  Council  and  assigned 
Bill  No.  10-332,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  February 
1,   1994,  and  March  1,   1994,  respectively. 


Signed  by  the  Mayor  on  March  17,  1994,  it  was 
assigned  Act  No.  10-209  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-119  became  effective  on  May  21,  1994. 

Legislative  history  of  Law  10-151.  —  Law 
10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 
Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
tively. Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-151  became  effective  on  August  20, 
1994. 
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Manslaughter. 

Merger  of  offenses. 

Nature  and  elements  of  offense. 

Parental  discipline,  defenses. 

Presumptions  and  burden  of  proof. 

Review. 

Weight  and  sufficiency  of  evidence. 
Witnesses. 

Admissibility  of  evidence. 

In  prosecution  for  murder,  deceased's  prior 
conviction  based  on  plea  of  guilty  to  an  indict- 
ment that  charged  that  deceased  did  "beat, 
abuse  and  otherwise  willfully  maltreat"  his 
six-year-old  son  was  admissible  to  prove 
deceased's  violent  character  and  court's  bar- 
ring of  the  evidence  was  improper.  D.C.  Code 
§  22-901.  U.S.  V.  Burks,  470  F.2d  432,  1972 
U.S.  App.  LEXIS  7117  (C.AD.C.  1972). 

The  fact  that  statements  by  child  assault 
victim  were  made  in  response  to  an  inquiry  by 
her  mother  was  not  decisive  of  the  question  of 
spontaneity,  in  determining  admissibility  of 
testimony  with  respect  thereto,  although  that 
fact  was  entitled  to  consideration.  Beausoliel  v. 
U.S.,  107  F.2d  292,  1939  U.S.  App.  LEXIS  2731 
(1939). 

Testimony  of  physician  who  had  examined 
child  at  hospital,  that  child  said  that  his  moth- 
er's boyfriend  struck  him  in  the  face  and  back 
with  a  closed  fist  because  he  told  his  mother 
that  the  boyfriend  was  sexually  abusing  his 
sister,  was  admissible  under  "medical  diagno- 
sis" exception  to  rule  against  hearsay,  in  pros- 
ecution for  first-degree  child  sexual  abuse  and 
cruelty  to  children;  child's  statement  was  rele- 
vant to  his  diagnosis  and  treatment,  and  med- 
ical record  containing  statement,  which  record 
had  been  admitted  into  evidence,  was  accompa- 
nied by  kind  of  testimony  and  cross-examina- 
tion that  tested  statement's  reliability.  Jenkins 
V.  United  States,  870  A.2d  27,  2005  D.C.  App. 
LEXIS  39  (2005). 

Even  assuming  that  defendant  preserved  ob- 
jection, physician's  testimony  that  defendant's 
son  stated,  in  explaining  the  causes  of  his 
injury  while  he  sought  medical  treatment,  that 
defendant  tied  his  arms  behind  his  back  with 
duct  tape  and  hit  him  with  a  wire  brush  all  over 
his  body,  stomach,  buttocks,  arms,  and  that 
defendant  hit  him  in  the  past  was  admissible 
under  the  medical  diagnosis  and  treatment 
exception  to  the  hearsay  rule  in  prosecution  for 
cruelty  to  children.  Jones  v.  United  States,  813 
A.2d  220,  2002  D.C.  App.  LEXIS  735  (2002). 

Evidence  of  defendant's  other  acts  of  physical 
abuse  against  his  biological  children  and  step- 
children was  admissible  to  prove  motive  and 
identity,  in  prosecution  for  various  counts  of 
cruelty  to  children  and  assault.  McCloud  v. 
United  States,  781  A.2d  744,  2001  D.C.  App. 
LEXIS  206  (2001). 


Photographs  of  defendant's  infant  daughter 
undergoing  hospital  treatment  two  to  three 
days  after  being  placed  in  scalding  bath,  and  of 
daughter's  body  taken  in  the  medical  examin- 
er's office,  were  admissible  to  establish  malice 
element  of  second  degree  murder  and  to  estab- 
lish elements  of  cruelty  to  children,  despite 
defense  offers  to  stipulate  that  victim  was 
placed  in  sitting  position  in  hot  tub  and  as  a 
result  suffered  bums  resulting  in  her  death. 
Edwards  v.  United  States,  767  A.2d  241,  2001 
D.C.  App.  LEXIS  45  (2001). 

Having  elicited  opinions  that  defendant's  ex- 
planation for  injuries  suffered  by  child  was 
medically  implausible,  it  was  reasonable  and 
proper  for  the  prosecutor  to  ask  expert  witness 
whether  an  alternative  explanation  would  be 
more  reconcilable  with  the  facts.  Cohoon  v. 
United  States,  387  A.2d  1098,  1978  D.C.  App. 
LEXIS  521  (1978). 

In  prosecution  for  cruelty  to  a  child  and 
assault  with  a  dangerous  weapon,  it  was  not 
plain  error  for  the  trial  judge  to  read  to  the  jury 
evidence  of  defendant's  prior  guilty  plea  to  a 
charge  of  assault  involving  the  same  child.  D.C. 
Code  §§  22-502,  22-901.  Robinson  v.  United 
States,  317  A.2d  508,  1974  D.C.  App.  LEXIS 
397  (1974). 

In  prosecution  on  charges  of  cruelty  to  a  child 
and  assault  with  a  dangerous  weapon,  prior 
assault  by  defendant  on  the  same  child,  which 
occurred  some  17  months  earlier,  was  not  too 
remote  to  preclude  its  receipt  in  evidence  on  the 
question  of  intent.  D.C.  Code  §§  22-502,  22- 
901.  Robinson  v.  United  States,  317  A.2d  508, 
1974  D.C.  App.  LEXIS  397  (1974). 

Evidence  as  to  defendant's  prior  assault  on 
the  same  child  unquestionably  was  relevant  as 
to  whether  he  had  the  requisite  intent  to  sup- 
port verdicts  finding  him  guilty  of  the  charges 
of  cruelty  to  a  child  and  assault  with  a  danger- 
ous weapon,  namely,  a  belt.  D.C.  Code  §§  22- 
502,  22-901.  Robinson  v.  United  States,  317 
A.2d  508,  1974  D.C.  App.  LEXIS  397  (1974). 

In  prosecution  of  defendant  on  charges  of 
cruelty  to  a  child  and  assault  with  a  dangerous 
weapon,  namely,  a  belt,  the  trial  court  did  not 
abuse  its  discretion  in  permitting  the  govern- 
ment to  introduce,  during  its  direct  case,  evi- 
dence of  defendant's  prior  conviction  of  having 
assaulted  the  same  child,  where  intent  was 
placed  clearly  in  issue  by  the  contention  in 
defendant's  opening  statement  that  an  assault 
episode,  involving  the  child's  head  being  struck 
by  a  pliers  tossed  by  defendant,  was  accidental. 
D.C.  Code  §§  22-502,  22-901.  Robinson  v. 
United  States,  317  A.2d  508,  1974  D.C.  App. 
LEXIS  397  (1974). 

Assault. 

The  application  of  force  or  threat  of  applica- 
tion thereof  in  an  assault  may  be  made  indi- 
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rectly  as  well  as  directly.  Beausoliel  v.  U.S.,  107 
F.2d  292,  1939  U.S.  App.  LEXIS  2731  (1939). 

An  assault  may  be  committed  upon  a  child 
irrespective  of  whether  there  is  submission  or 
resistance  thereto.  Beausoliel  v.  U.S.,  107  F.2d 
292,  1939  U.S.  App.  LEXIS  2731  (1939). 

Competency  of  counseL 

Defense  counsel's  withdrawal  of  his  objection 
to  double  hearsay  testimony  of  one  of  child's 
treating  physicians,  which  consisted  of  physi- 
cian reading  medical  record  prepared  by  child's 
other  treating  physician  that  reported  that 
child's  grandmother  had  stated  that  child  told 
grandmother  that  defendant  had  "put  [a]  pillow 
over  my  body  and  put  his  fingers  in  my  pri- 
vates [,]"  constituted  trial  strategy,  and,  thus 
could  not  amount  to  ineffective  assistance,  in 
prosecution  for  first-degree  child  sexual  abuse 
and  cruelty  to  children;  defense  counsel  finally 
decided,  as  matter  of  trial  strategy,  to  permit 
admission  of  first  and  second  level  written 
hearsay  in  medical  record,  even  for  truth  of 
statements  made,  in  lieu  of  risking  live  testi- 
mony by  a  hostile  witness,  the  grandmother, 
and  the  sympathetic  alleged  victim,  the  child. 
Jenkins  v.  United  States,  870  A.2d  27,  2005 
D.C.  App.  LEXIS  39  (2005). 

Defendant  failed  to  establish  he  was  denied 
effective  assistance  of  counsel,  during  prosecu- 
tion for  murder  of  his  baby,  based  upon  extent 
of  counsel's  investigation,  given  counsel's  testi- 
mony regarding  her  efforts  to  obtain  baby's 
medical  records.  U.S.C.  Const.Amend.  6.  John- 
son V.  United  States,  616  A.2d  1216,  1992  D.C. 
App.  LEXIS  281  (1992),  writ  of  certiorari  de- 
nied by  507  U.S.  996, 113  S.  Ct.  1611, 123  L.  Ed. 
2d  172,  1993  U.S.  LEXIS  2319,  61  U.S.L.W. 
3652  (1993). 

Double  jeopardy. 

Charge  of  cruelty  to  child  did  not  merge  into 
manslaughter  conviction,  in  that  count  charg- 
ing cruelty  had  societal  purposes  as  well  as 
essential  elements  differing  from  those  in  count 
which  charged  second-degree  murder  and  un- 
der which  defendant  was  convicted  of  man- 
slaughter. D.C.  Code  §§  22-901,  22-2403,  22- 
2405.  United  States  v.  Thomas,  459  F.2d  1172, 
1972  U.S.  App.  LEXIS  11077  (C.A.D.C.  1972). 

Blockburger  "same  elements"  test,  used  to 
determine  whether  separate  statutory  provi- 
sions criminalize  single  act,  did  not  govern 
double  jeopardy  challenge  to  indictment  charg- 
ing first-degree  cruelty  to  a  child,  which  was 
based  on  prior  trial  for  same  charge;  critical 
question  under  such  circumstances  was 
whether  same  act  was  at  issue  in  both  prosecu- 
tions. U.S.C.  Const.Amend.  5;  D.C.  Code  1981, 
§  22-901(a).  Young  v.  United  States,  745  A.2d 
943,  2000  D.C.  App.  LEXIS  34  (2000). 

Defendant  was  not  tried  for  "continuing 
crime"  of  child  abuse  in  prior  trial  in  which  she 


was  charged  with  first-degree  cruelty  to  child 
for  alleged  failure  to  provide  adequate  food  and 
nutrition  to  son,  second-degree  cruelty  for  daily 
beatings  allegedly  administered  to  son,  and 
second-degree  murder  of  son  resulting  from 
specific  beating,  and  therefore  double  jeopardy 
did  not  bar  trial  for  first-degree  cruelty  to  child 
based  on  incident  in  which  defendant  allegedly 
scalded  son's  foot,  even  though  incident  oc- 
curred during  same  time  frame  as  prior  charges 
and  incident  was  offered  at  first  trial  as  un- 
charged act  of  abuse.  U.S.  Const.Amend.  5; 
D.C.  Code  1981,  §  22-901(a,  b).  Young  v.  United 
States,  745  A.2d  943,  2000  D.C.  App.  LEXIS  34 
(2000). 

Indictment  and  information. 

Defendant  was  not  entitled  to  severance  of 
various  counts  of  cruelty  to  children  and  as- 
sault; evidence  of  defendant's  other  acts  of 
physical  abuse  towards  his  biological  children 
and  his  stepchildren  was  admissible  to  prove 
motive  and  identity,  selectivity  in  jury's  verdict 
demonstrated  that  joinder  of  charges  did  not 
cloud  jurors'  minds  such  that  they  viewed  evi- 
dence of  one  crime  as  propensity  evidence  for 
each  of  other  crimes,  and  prejudicial  impact 
caused  by  evidence  of  other  misconduct  due  to 
joinder  of  offenses  did  not  substantially  out- 
weigh probative  nature  of  evidence  brought 
about  by  joinder.  McCloud  v.  United  States,  781 
A.2d  744,  2001  D.C.  App.  LEXIS  206  (2001). 

Indictment  charging  defendant  with  killing 
baby  "by  beating  her  with  a  blunt  object  and 
with  a  belt"  was  not  constructively  amended 
when  trial  court  permitted  prosecutor  to  dis- 
miss "while  armed"  portion  of  indictment  and  to 
proceed  on  theory  that  baby  was  killed  during 
trip  to  bathroom  when  defendant  did  not  have 
belt,  where  indictment  did  not  specify  at  ex- 
actly what  time,  or  on  which  of  two  trips  to 
bathroom,  defendant  administered  fatal  beat- 
ing. U.S.C.  Const.Amend.  5.  Johnson  v.  United 
States,  616  A.2d  1216,  1992  D.C.  App.  LEXIS 
281  (1992),  writ  of  certiorari  denied  by  507  U.S. 
996,  113  S.  Ct.  1611,  123  L.  Ed.  2d  172,  1993 
U.S.  LEXIS  2319,  61  U.S.L.W.  3652  (1993). 

Infants  k  1562. 

Instructions. 

Even  though,  in  prosecution  for  cruelty  to 
children,  "willfulness"  was  mentioned  in  indict- 
ment and  in  statute  as  read  to  jury,  and  was 
generally  defined,  failure  to  include  instruction 
on  "willfulness"  in  its  evil  mind  connotation  as 
an  essential  element  of  the  offense  was  plain 
error.  D.C.  Code  §  22-901.  United  States  v. 
Thomas,  459  F.2d  1172,  1972  U.S.  App.  LEXIS 
11077  (C.A.D.C.  1972). 

Failure  in  prosecution  charging  act  of  cruelty 
to  child  as  having  occurred  "on  or  about  October 
11,  1968"  to  instruct  that  all  elements  compris- 
ing cruelty  offense  must  have  occurred  on  Oc- 
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tober  11,  1968,  as  distinguished  from  those 
occurring  on  previous  occasions  was  plain  error. 
D.C.  Code  §  22-901.  United  States  v.  Thomas, 
459  F.2d  1172,  1972  U.S.  App.  LEXIS  11077 
(C.A.D.C.  1972). 

Failure  to  instruct  that  jury  was  required  to 
find  beyond  a  reasonable  doubt  that  defendant 
was  under  a  legal  duty  to  supply  food  and 
necessities  to  infant  before  they  could  find  her 
guilty  of  manslaughter  in  failing  to  provide 
such  items  was  plain  error.  D.C.  Code  1961, 
§  22-901,  Fed.Rules  Crim.Proc,  rule  52(b),  18 
U.S.C.  Jones  v.  U.S.,  308  R2d  307,  1962  U.S. 
App.  LEXIS  4315  (C.A.D.C.  1962). 

In  prosecution  of  mother,  who  left  her  chil- 
dren chained  in  her  home  while  she  was  absent, 
under  statute  making  it  a  crime  to  torture, 
cruelly  beat,  abuse,  or  otherwise  willfully  mal- 
treat a  child,  instruction  that  jury  should  de- 
cide whether  mother  was  acting  reasonably 
under  the  circumstances  or  whether  her  action 
was  unreasonable  and  dangerous  was  revers- 
ibly  erroneous  because  of  omission  of  require- 
ment of  an  evil  state  of  mind.  D.C.  Code  1951, 
§  22-901.  Mullen  v.  U.S.,  263  R2d  275,  1958 
U.S.  App.  LEXIS  5139  (C.A.D.C.  1958). 

Trial  court's  response  to  jury's  inquiry  during 
deliberations  as  to  what  they  were  to  do  if  they 
knew  of  a  prior  statement  only  through  law- 
yer's questions,  which  was  to  tell  jury  that  facts 
were  established  by  a  witness's  answer,  not  by  a 
lawyer's  question,  was  not  abuse  of  discretion, 
in  prosecution  for  first-degree  child  sexual 
abuse  and  cruelty  to  children,  as  trial  court's 
response  was  direct,  balanced,  and  neutral  re- 
sponse to  question,  as  law  required.  Jenkins  v. 
United  States,  870  A.2d  27,  2005  D.C.  App. 
LEXIS  39  (2005). 

Trial  court  did  not  err,  let  alone  plainly  err,  in 
instructing  the  jury  as  to  the  mens  rea  element 
of  charges  of  cruelty  to  children,  where  court 
instructed  jury  by  defining  intentional,  know- 
ing, and  reckless  conduct  based  on  standard 
jury  instructions.  Jones  v.  United  States,  813 
A.2d  220,  2002  D.C.  App.  LEXIS  735  (2002). 

Even  if  assault  was  a  lesser  included  offense 
of  cruelty  to  a  child,  trial  court  did  not  commit 
reversible  error  by  failing  to  submit  assault 
charges  to  jury  because  defendant  suffered  no 
harm  due  to  jury  acquitting  her  on  cruelty  to  a 
child  charges.  York  v.  United  States,  803  A. 2d 
1009,  2002  D.C.  App.  LEXIS  392  (2002). 

Where  only  evidence  as  to  defendant's  al- 
leged intoxication  came  from  defendant  who 
testified  that  although  he  "had  been  drinking" 
he  was  not  "dead  drunk,"  evidence  failed  to 
warrant  giving  of  requested  instruction  on  is- 
sue of  intoxication  as  bearing  upon  specific 
intent  to  commit  charged  offense  of  cruelty  to 
children.  D.C.  Code  §  22-901.  Smith  v.  United 
States,  309  A.2d  58,  1973  D.C.  App.  LEXIS  343 
(1973). 

Libel  and  slander. 

Defendants'  publication  of  letter  reporting  a 


mother's  alleged  neglect  of  her  16-year-old 
pregnant  daughter  to  District  of  Columbia  De- 
partment of  Human  Services  did  not  constitute 
libel  per  se  under  District  of  Columbia  law; 
accusation  did  not  impute  commission  of  crime 
by  the  mother.  D.C.  Code  1981, §§  16-2301  et 
seq.,  22-901.  Raboya  v.  Shrybman  &  Assoc.,  777 
R  Supp.  58,  1991  U.S.  Dist.  LEXIS  16381 
(1991). 

Manslaughter. 

Finding  of  legal  duty  was  critical  element  of 
crime  of  involuntary  manslaughter  based  on 
breach  of  legal  obligation  to  provide  food  and 
necessities  to  an  infant,  with  such  failure  re- 
sulting in  his  death.  D.C.  Code  1961,  §  22-901. 
Jones  V.  U.S.,  308  F2d  307,  1962  U.S.  App. 
LEXIS  4315  (C.A.D.C.  1962). 

Act  in  conscious  disregard  of  extreme  risk  of 
death  or  serious  bodily  injury,  such  as  would 
support  conviction  of  voluntary  manslaughter, 
exists  only  where  defendant  was  subjectively 
aware  that  her  conduct  created  such  a  risk. 
Johnson  v.  United  States,  631  A.2d  871,  1993 
D.C.  App.  LEXIS  225  (1993). 

Merger  of  offenses. 

Convictions  for  simple  assault  did  not  merge 
into  convictions  for  attempted  second-degree 
cruelty  to  children,  as  each  offense  required 
element  of  proof  that  other  did  not;  statute 
criminalizing  attempted  second-degree  cruelty 
to  children  prohibited  attempts  to  inflict  unnec- 
essary or  unreasonable  mental  pain  and  suffer- 
ing or  psychological  harm,  and,  thus  this  stat- 
ute could  be  violated  without  commission  of  an 
assault,  an  offense  which,  by  definition,  had  to 
actually  or  potentially  impair  victim's  bodily 
integrity.  Alfaro  v.  United  States,  859  A.2d  149, 
2004  D.C.  App.  LEXIS  459  (2004). 

Conviction  for  simple  assault  did  not  merge 
with  conviction  for  attempted  second-degree 
child  cruelty;  the  child  cruelty  offense  required 
proof  that  the  act  was  committed  upon  a  child 
while  simple  assault  did  not  have  the  same 
requirement,  and  simple  assault  required  an 
act  involving  "force  or  violence"  while  child 
cruelty  could  be  committed  by  "maltreating  a 
child."  Bradley  v.  United  States,  856  A.2d  1157, 
2004  D.C.  App.  LEXIS  434  (2004),  writ  of 
certiorari  denied  by  545  U.S.  1121,  125  S.  Ct. 
2923,  162  L.  Ed.  2d  307,  2005  U.S.  LEXIS  4785, 
73  U.S.L.W.  3719  (2005). 

Nature  and  elements  of  offense. 

Statute  making  it  a  crime  to  torture,  cruelly 
beat,  abuse,  or  otherwise  willfully  maltreat  a 
child  calls  for  something  worse  than  good  in- 
tentions coupled  with  bad  judgment.  D.C.  Code 
1951,  §  22-901.  Mullen  v.  U.S.,  263  F.2d  275, 
1958  U.S.  App.  LEXIS  5139  (C.A.D.C.  1958). 

Criminal  proceeding  based  on  cruelty  or 
abuse  of  child  is  primarily  concerned  with  al- 
legedly abusive  parent.  D.C.  Code  1981,  §  22- 
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901.  Raboya  v.  Shrybman  &  Assoc.,  777  F.  Supp. 
58,  1991  U.S.  Dist.  LEXIS  16381  (1991). 

Criminal  proceeding  for  cruelty  or  abuse  to  a 
child  requires  proof  of  guilt  beyond  reasonable 
doubt.  U.S.  Const. Amends.  5,  14;  D.C.  Code 
1981,  §  22-901.  Raboya  v.  Shrybman  &  Assoc., 
777  F.  Supp.  58,  1991  U.S.  Dist.  LEXIS  16381 
(1991). 

Offense  of  cruelty  to  children  includes  the 
infliction  of  mental  or  emotional  pain  or  suffer- 
ing upon  a  child,  as  well  as  physically  assault- 
ive conduct.  Speaks  v.  United  States,  959  A.2d 
712,  2008  D.C.  App.  LEXIS  429  (2008). 

To  convict  defendant  of  second-degree  cruelty 
to  children,  government  must  establish  that 
defendant  is  a  person  who  intentionally,  know- 
ingly, or  recklessly  maltreated  a  child  or  en- 
gaged in  conduct  which  caused  a  grave  risk  of 
bodily  injury  to  a  child.  Dorsey  v.  United  States, 
902  A.2d  107,  2006  D.C.  App.  LEXIS  358 
(2006). 

The  infliction  of  psychological  harm  can  con- 
travene the  criminal  statute  prohibiting  Cruelty 
to  children,  but  the  harm  must  be  serious  and 
"unjustifiable,"  rather  than  mild  or  trivial. 
Alfaro  V.  United  States,  859  A.2d  149,  2004  D.C. 
App.  LEXIS  459  (2004). 

Statute  which  prohibits  cruelty  to  children 
requires  that  an  individual  create  a  grave  risk 
of  bodily  injury,  not  a  risk  of  grave  bodily  injury; 
thus  the  correct  focus  is  on  the  likelihood  of 
injury,  rather  than  the  degree  of  injury  sus- 
tained. Lee  V.  United  States,  831  A.2d  378,  2003 
D.C.  App.  LEXIS  547  (2003). 

Cruelty  to  children  is  a  general  intent  crime. 
Lee  V.  United  States,  831  A.2d  378,  2003  D.C. 
App.  LEXIS  547  (2003). 

Neither  charges  against  defendant  of  first- 
nor  second-degree  cruelty  to  children  required 
proof  of  malice;  rather,  to  prove  mens  rea  re- 
quirement under  statute,  prosecutor  was  re- 
quired only  show  that  defendant  committed 
offenses  intentionally,  knowingly,  or  recklessly. 
Jones  V.  United  States,  813  A.2d  220,  2002  D.C. 
App.  LEXIS  735  (2002). 

Malice  is  not  an  element  of  the  amended 
version  of  the  cruelty  to  children  statute; 
rather,  the  government  need  only  show  that  a 
defendant  acted  intentionally,  knowingly,  or 
recklessly  Jones  v.  United  States,  813  A. 2d  220, 
2002  D.C.  App.  LEXIS  735  (2002). 

Specific  intent  to  injure  the  child  was  not 
element  of  attempted  second-degree  cruelty  to 
child;  the  government  needed  to  prove  that  the 
defendant  intended  to  commit  the  acts  which 
resulted  in  the  injury  or  the  grave  risk  of  injury 
to  the  child.  Jones  v.  United  States,  813  A.2d 
220,  2002  D.C.  App.  LEXIS  735  (2002). 

Parent-child  assaults  may  be  prosecuted  un- 
der misdemeanor  simple-assault  statute;  there 
is  no  requirement  that  they  be  prosecuted  ex- 
clusively under  cruelty  to  children  statute. 


Newby  v.  United  States,  797  A.2d  1233,  2002 
D.C.  App.  LEXIS  105  (2002). 

Parent  acts  with  sufficient  malice  to  warrant 
conviction  under  statute  prohibiting  cruelty  to 
children,  when  parent  acts  out  of  desire  to 
inflict  pain  rather  than  out  of  genuine  effort  to 
correct  child,  or  when  parent,  in  genuine  effort 
to  correct  child,  acts  with  a  conscious  disregard 
that  serious  harm  will  result.  D.C.  Code  1981, 
§  22-901.  Carson  v.  United  States,  556  A.2d 
1076,  1989  D.C.  App.  LEXIS  57  (1989). 

In  prosecution  on  charges  of  cruelty  to  child 
and  assault  with  a  dangerous  weapon,  namely, 
a  belt,  intent  was  an  essential  element  of  the 
offenses  and  hence  had  to  be  proved  by  the 
Government  beyond  a  reasonable  doubt.  D.C. 
Code  §§  22-502,  22-901.  Robinson  v.  United 
States,  317  A.2d  508,  1974  D.C.  App.  LEXIS 
397  (1974). 

Defendant  who  arranged  performances  in 
tumbling,  body-supporting  and  pyramids  and 
included  two  children  under  14  years  of  age  was 
not  guilty  of  attempting  to  use  children  under 
14  years  of  age  in  acrobatics,  in  absence  of 
evidence  that  there  were  any  acts  of  reckless- 
ness which  might  endanger  life  or  limb.  D.C. 
Code  1961,  §§  22-103,  22-901.  Nesbitt  v. 
United  States,  205  A.2d  595,  1964  D.C.  App. 
LEXIS  170  (App.  1964). 

District  of  Columbia  Code  section  prohibiting 
person  having  in  his  control  child  under  age  of 
14  years  employed  as  acrobat,  or  gymnast  or  in 
any  exhibition  of  like  dangerous  character  is 
limited  to  dangerous  acrobatics,  and,  to  support 
conviction  thereunder,  government  must  prove 
acts  of  recklessness  which  endanger  life  or 
limb.  D.C.  Code  1961,  §  22-901.  Nesbitt  v. 
United  States,  205  A.2d  595,  1964  D.C.  App. 
LEXIS  170  (App.  1964). 

Parental  discipline,  defenses. 

When  a  defendant  charged  with  assault 
raises  the  privilege  of  parental  discipline,  the 
defendant's  anger  is  relevant  both  to  whether 
the  defendant  had  a  disciplinary  purpose  and  to 
whether  the  discipline  imposed  was  reasonable. 
Longus  V.  United  States,  935  A.2d  1108,  2007 
D.C.  App.  LEXIS  663  (2007). 

Evidence  failed  to  prove  that  force  used  by 
defendant  in  slapping  his  teenage  daughter  on 
the  back  of  her  neck  and  grabbing  her  by  the 
shirt  was  unreasonable  for  purpose  of  exercis- 
ing parental  discipline,  and  thus  was  insuffi- 
cient to  disprove  defendant's  parental  disci- 
pline defense  in  prosecution  for  assault; 
defendant  testified  that  when  he  slapped 
daughter  on  the  back  of  the  head,  he  did  so  to 
discipline  her  and  to  urge  her  to  the  car,  defen- 
dant also  testified  that  when  he  grabbed  daugh- 
ter by  the  shirt,  he  did  so  in  response  to  correct 
her  statement  that  defendant  did  not  love  her 
and  to  tell  her  that  he  did  love  her,  and  daugh- 
ter testified  that  she  did  not  suffer  any  physical 
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injuries  from  either  incident.  Longus  v.  United 
States,  935  A.2d  1108,  2007  D.C.  App.  LEXIS 
663  (2007). 

Once  privilege  of  parental  discipline  is  raised 
as  defense  to  assault,  government  has  the  bur- 
den of  refuting  it  by  proving  beyond  a  reason- 
able doubt  that  the  parent's  purpose  in  resort- 
ing to  force  against  child  was  not  disciplinary  or 
that  the  force  she  used  was  unreasonable. 
Dorsey  v.  United  States,  902  A.2d  107,  2006 
D.C.  App.  LEXIS  358  (2006). 

A  parent  charged  with  simple  assault  may 
claim  the  privilege  of  parental  discipline,  i.e. 
that  the  use  of  force  was  for  the  purpose  of 
exercising  parental  discipline  and  was  reason- 
able. Dorsey  v.  United  States,  902  A.2d  107, 

2006  D.C.  App.  LEXIS  358  (2006). 

Presumptions  and  burden  of  proof. 

Second-degree  cruelty  to  children  does  not 
require  the  government  to  prove  that  the  actor 
"intended"  to  cause  a  grave  risk  of  injury; 
rather,  the  government  must  prove  that  the 
actor  intended  to  do  the  act  that  constitutes  the 
offense.  Coffin  v.  United  States,  917  A.2d  1089, 

2007  D.C.  App.  LEXIS  92  (2007). 

Once  privilege  of  parental  discipline  is  raised 
as  defense  to  assault  or  cruelty  to  children,  the 
government  has  the  burden  of  refuting  it  by 
proving  beyond  a  reasonable  doubt  that  the 
parent's  purpose  in  resorting  to  force  against 
her  child  was  not  disciplinary  or  that  the  force 
she  used  was  unreasonable.  Lee  v.  United 
States,  831  A.2d  378,  2003  D.C.  App.  LEXIS 
547  (2003). 

Government  in  prosecution  of  parent  for  at- 
tempted cruelty  to  child  was  not  required  to 
prove  that  she  intended  to  create  a  grave  risk  of 
bodily  injury  or  intended  any  harm;  the  only 
intent  the  government  had  to  prove  was  the 
intent  to  do  the  act  that  constituted  the  offense, 
namely,  striking  her  daughter  with  a  wooden 
dowel.  Lee  v.  United  States,  831  A.2d  378,  2003 
D.C.  App.  LEXIS  547  (2003). 

The  government  was  not  required  to  prove 
malice  to  rebut  defendant's  assertion  of  paren- 
tal discipline  defense  in  prosecution  for  cruelty 
to  children.  Jones  v.  United  States,  813  A.2d 
220,  2002  D.C.  App.  LEXIS  735  (2002). 

Review. 

Trial  court's  response  to  jury's  request  during 
deliberations  to  see  various  written  statements 
that  witnesses  and  lawyers  had  referred  to  but 
that  had  not  been  admitted  into  evidence, 
which  was  to  tell  jury  that  they  had  heard  all  of 
the  evidence  and  had  been  provided  with  all 
exhibits  that  had  been  admitted  into  evidence, 
was  not  plain  error,  in  prosecution  for  first- 
degree  child  sexual  abuse  and  cruelty  to  chil- 
dren; defense  counsel  had  not  requested  that 
trial  court  place  statements  before  jury,  or  even 
that  court  reporter  read  testimony  containing 


statements  to  jury,  and  thus  trial  court  did  not 
plainly  err  in  declining  to  reopen  trial  to  intro- 
duce statements  in  evidence.  Jenkins  v.  United 
States,  870  A.2d  27,  2005  D.C.  App.  LEXIS  39 
(2005). 

Court  of  Appeals  would  review  for  plain  error 
issue  of  whether  trial  court  had  erred  in  re- 
sponding to  jury's  request  during  deliberations 
to  see  various  written  statements  that  had  been 
referred  to  by  witnesses  and  lawyers  but  had 
not  been  admitted  into  evidence,  in  prosecution 
for  first-degree  child  sexual  abuse  and  cruelty 
to  children,  as  defense  counsel  failed  to  move 
for  admission  of  written  statements  into  evi- 
dence and  did  not  object  to  trial  court's  respon- 
sive instruction.  Jenkins  v.  United  States,  870 
A.2d  27,  2005  D.C.  App.  LEXIS  39  (2005). 

Remand  was  required  for  further  findings  on 
issue  of  whether  juror  number  three,  who  alleg- 
edly had  not  been  polled,  assented  to  guilty 
verdict,  in  prosecution  for  first-degree  child 
sexual  abuse  and  cruelty  to  children,  in  which 
trial  transcript  reflected  that  only  11  out  of  12 
jurors  had  been  polled  after  jury  had  an- 
nounced guilty  verdict;  infirmities  in  proof  on 
this  issue  were  not  enough  to  demonstrate  that 
trial  court's  finding  that  verdict  had  been  unan- 
imous were  clearly  erroneous,  to  point  that 
convictions  had  to  be  reversed,  but  they  were 
enough  to  require  greater  certainty  before  one 
could  say  with  sufficient  confidence  that  juror 
number  three  had  joined  verdict.  Jenkins  v. 
United  States,  870  A.2d  27,  2005  D.C.  App. 
LEXIS  39  (2005). 

Court  of  Appeals  would  review  for  plain  error 
defendant's  challenge  to  jury  instruction  on 
intent  element  of  offense  of  cruelty  to  children, 
which  challenge  was  not  raised  in  the  trial 
court.  Jones  v.  United  States,  813  A.2d  220, 
2002  D.C.  App.  LEXIS  735  (2002). 

Weight  and  sufficiency  of  evidence. 

Defendant's  act  of  driving,  causing  a  grave 
risk  of  bodily  injury  to  three  different  children 
in  the  vehicle,  supported  conviction  on  three 
counts  of  second  degree  cruelty  to  children. 
Speaks  v.  United  States,  959  A.2d  712,  2008 
D.C.  App.  LEXIS  429  (2008). 

Evidence  supported  finding  that  defendant's 
act  of  driving  with  two  unrestrained  children, 
while  intoxicated,  knowingly  and  recklessly 
posed  a  grave  risk  of  bodily  injury  to  the  chil- 
dren, and,  thus,  subjected  defendant  to  crimi- 
nal liability  under  the  second-degree  cruelty  to 
children  statute;  evidence  showed  that  defen- 
dant swerved  across  the  yellow  centerline, 
drove  in  the  wrong  direction  down  the  street, 
operated  his  car  without  headlights,  and  ran  a 
stop  sign.  Coffin  v.  United  States,  917  A.2d 
1089,  2007  D.C.  App.  LEXIS  92  (2007). 

Evidence  was  sufficient  to  support  second 
degree  cruelty  to  children  conviction;  evidence 
showed  that  defendant  started  a  fire  in  an 
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apartment  in  which  defendant  knew  his  six- 
year  old  niece  was  present.  Phenis  v.  United 
States,  909  A.2d  138,  2006  D.C.  App.  LEXIS 
539  (2006). 

Evidence  supported  conclusion  that  defen- 
dant, in  hitting  her  11-year-old  child  with  a 
curling  iron,  used  reasonable  force  for  purpose 
of  exercising  parental  discipline,  such  that  de- 
fense of  parental  discipline  applied  to  preclude 
convictions  for  assault  and  attempted  second- 
degree  cruelty  to  children;  child,  who  had  his- 
tory of  violent  and  disruptive  behavior,  was 
misbehaving  when  incident  occurred,  in  that 
she  would  not  obey  defendant's  orders  to  get 
ready  for  doctor's  appointment  that  defendant 
considered  to  be  "very  important"  because  doc- 
tors were  concerned  about  health  of  child,  who 
was  obese,  nor  would  child  obey  instructions 
regarding  food  she  was  not  allowed  to  eat,  and 
child,  who  was  much  bigger  than  defendant, 
had  not  responded  to  lesser  degrees  of  correc- 
tion, including  taps  on  hand.  Florence  v.  United 
States,  906  A.2d  889,  2006  D.C.  App.  LEXIS 
512  (2006). 

Sufficient  evidence  supported  conviction  for 
attempted  second-degree  cruelty  to  children; 
father  created  a  grave  or  substantial  risk  of 
bodily  injury  when  he  struck  child  in  the  face 
with  a  belt,  and,  in  so  doing,  father  disregarded 
risk  of  fractures  of  child's  orbital  eye  socket. 
Dorsey  v.  United  States,  902  A.2d  107,  2006 
D.C.  App.  LEXIS  358  (2006). 

Evidence  supported  finding  that  father's  be- 
havior in  striking  child  with  belt  was  excessive, 
i.e.,  unreasonable,  such  that  privilege  of  paren- 
tal discipline  did  not  apply  with  respect  to 
charge  of  assault  against  father;  father  hit 
child  in  his  eye  with  belt,  he  then  chased  child 
upstairs  and  stood  over  him  and  hit  him  with  a 
belt,  and  father  stopped  when  child's  mother 
pulled  him  off  of  child.  Dorsey  v.  United  States, 
902  A.2d  107,  2006  D.C.  App.  LEXIS  358 
(2006). 

Unsworn  letter  from  deputy  director  of  Court 
Reporting  and  Recording  Division  (CRRD),  in 
which  director  stated  that  he  had  reviewed 
court  reporter's  notes  and  concluded  that  tran- 
script had  failed  to  reflect  that  juror  number 
three  had  been  polled  and  assented  to  verdict, 
was  not  competent  evidence,  on  motion  in  trial 
court  to  correct  the  trial  record,  to  show  with 
sufficient  certainty  that  this  juror  had  joined 
the  others  in  guilty  verdict,  in  prosecution  for 
first-degree  child  sexual  abuse  and  cruelty  to 
children,  in  which  trial  transcript  reflected  that 
only  11  out  of  12  jurors  had  been  polled  after 
jury  had  announced  guilty  verdict;  letter  was 
unverified,  and  it  was  inadmissible  hearsay. 
Jenkins  v.  United  States,  870  A.2d  27,  2005 
D.C.  App.  LEXIS  39  (2005). 

Evidence  supported  conclusions  that  force 
used  by  parent  in  striking  sixteen-year-old 
daughter  with  a  wooden  dowel  exceeded  limits 


of  reasonableness  as  discipline  for  not  attend- 
ing child's  day-care  luncheon  and  that  privilege 
of  parental  discipline  was  not  satisfied  as  de- 
fense to  simple  assault  or  attempted  cruelty  to 
children;  although  the  child  had  a  history  of 
poor  behavior,  the  beating  warranted  trip  to 
emergency  room,  and  judge  as  fact-finder  heard 
physician's  testimony  and  viewed  photographs 
of  the  injuries.  Lee  v.  United  States,  831  A.2d 
378,  2003  D.C.  App.  LEXIS  547  (2003). 

Physician's  testimony  and  police  photo- 
graphs in  prosecution  of  parent  for  attempted 
cruelty  to  child  supported  conclusion  that  act  of 
beating  with  wooden  dowel  created  a  risk  of 
bodily  injury  and  that  such  injury  actually 
occurred.  Lee  v.  United  States,  831  A.2d  378, 
2003  D.C.  App.  LEXIS  547  (2003). 

Proof  of  second-degree  cruelty  to  children 
was  sufficient  to  convict  defendant  of  attempted 
second-degree  cruelty  to  children.  Smith  v. 
United  States,  813  A.2d  216,  2002  D.C.  App. 
LEXIS  738  (2002). 

Evidence  that  defendant  tossed  young  child 
in  the  air  while  he  was  both  intoxicated  and  in 
a  heated  argument  with  the  child's  mother 
would  have  supported  a  conviction  for  second- 
degree  cruelty  to  child  and,  therefore,  sup- 
ported conviction  for  attempted  second-degree 
cruelty  to  child.  Smith  v.  United  States,  813 
A.2d  216,  2002  D.C.  App.  LEXIS  738  (2002). 

That  the  jury  might  have  thought  the  evi- 
dence insufficient  to  convict  on  the  felony 
charge  of  second  degree  cruelty  to  a  child, 
which  requires  "a  grave  risk  of  bodily  injury  to 
a  child,"  did  not  make  its  verdict  acquitting 
defendant  inconsistent  with  the  finding  of  mis- 
demeanor assault  by  the  trial  judge,  which  was 
supported  by  sufficient  evidence.  York  v.  United 
States,  803  A.2d  1009,  2002  D.C.  App.  LEXIS 
392  (2002). 

Defendant's  express  acknowledgement  that 
she  shook  infant  victim,  her  implicit  admission 
that  she  knew  infant's  head  was  hitting  the 
wall  as  she  shook  it,  and  her  acknowledgement 
that  these  actions  caused  infant's  death  were 
sufficient,  in  absence  of  any  justification  or 
excuse,  to  establish  factual  basis  to  support 
guilty  plea  to  voluntary  manslaughter,  even  if 
defendant  lacked  actual  intent  to  kill  or  injure 
infant.  Johnson  v.  United  States,  631  A.2d  871, 
1993  D.C.  App.  LEXIS  225  (1993). 

Defendant's  actions  in  holding  child  under 
shower  in  such  a  manner  as  to  cause  child  to 
fight  for  air,  and  in  repeatedly  slapping  and 
kicking  the  child  after  removing  him  from  the 
shower,  supported  verdict  of  guilty  on  charge  of 
cruelty  to  a  child,  irrespective  of  fact  that  child 
was  also  beaten  with  a  belt  and  defendant  was 
also  convicted  of  assault  with  a  dangerous 
weapon.  D.C.  Code§§  22-502,  22-901.  Robinson 
V.  United  States,  317  A.2d  508,  1974  D.C.  App. 
LEXIS  397  (1974). 

Witnesses. 

Admission  of  defendant  to  Lutheran  minister 
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§  22-1102 


Criminal  Offenses  and  Penalties 


that  she  had  chained  her  children,  after  he  had 
urged  her  to  confess  her  sins,  was  a  "privileged 
communication"  and  testimony  thereof  by  min- 
ister was  inadmissible  in  prosecution  under 
statute  making  it  a  crime  to  torture,  cruelly 
beat,  abuse,  or  otherwise  willfully  maltreat  a 
child.  D.C.  Code  1951,  §  22-901.  Mullen  v.  U.S., 
263  F.2d  275,  1958  U.S.  App.  LEXIS  5139 
(C.A.D.C.  1958). 

Evidence  of  investigation  of  government  wit- 
ness' sons  for  sexual  abuse  of  two  of  defendant's 
children  was  relevant  to  witness'  bias,  in  pros- 
ecution for  cruelty  to  children;  witness  was  only 
adult  witness  who  could  corroborate  testimony 
of  three  children  regarding  defendant's  abuse 
during  period  charged  in  indictment,  and  wit- 
ness could  have  motive  to  favor  prosecution's 
case  in  hope  of  receiving  beneficial  treatment 
for  her  sons  with  regard  to  investigation  and 


prosecution  of  allegations,  and  possibly  for  her- 
self as  an  accessory,  and  as  a  de  facto  guardian 
of  children  during  time  of  some  of  alleged 
incidents.  McCloud  v.  United  States,  781  A.2d 
744,  2001  D.C.  App.  LEXIS  206  (2001). 

Voluntary  testimony  of  defendant's  common- 
law  spouse  that  defendant  told  her  on  way  to 
hospital  that  he  expected  to  be  arrested  for 
causing  their  baby's  death,  and  that  defendant 
asked  her  to  give  statement  to  defense  counsel 
which  would  get  charges  against  him  dropped, 
came  within  necessity  exception  to  marital 
communications  privilege.  D.C.  Code  1981, 
§  14-306.  Johnson  v.  United  States,  616  A.2d 
1216,  1992  D.C.  App.  LEXIS  281  (1992),  writ  of 
certiorari  denied  by  507  U.S.  996,  113  S.  Ct. 
1611,  123  L.  Ed.  2d  172,  1993  U.S.  LEXIS  2319, 
61  U.S.L.W.  3652  (1993). 


§  22-1102.  Refusal  or  neglect  of  guardian  to  provide  for 
child  under  14  years  of  age. 

Any  person  within  the  District  of  Columbia,  of  sufficient  financial  ability, 
who  shall  refuse  or  neglect  to  provide  for  any  child  under  the  age  of  14  years, 
of  which  he  or  she  shall  be  the  parent  or  guardian,  such  food,  clothing,  and 
shelter  as  will  prevent  the  suffering  and  secure  the  safety  of  such  child,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
subject  to  punishment  by  a  fine  of  not  more  than  $100,  or  by  imprisonment  in 
the  Workhouse  of  the  District  of  Columbia  for  not  more  than  3  months,  or  both 
such  fine  and  imprisonment. 

(Mar.  3,  1901,  31  Stat.  1095,  ch.  847,  §  4.) 


Cross  references.  —  Intrafamily  offense 
proceedings,  see  §  16-1001  et  seq. 


Prior  Codifications.  —  1981  Ed.,  §  22-902. 
1973  Ed.,  §  22-902. 


CASE  NOTES 


Nutrition  and  medical  care. 

In  prosecution  wherein  defendants  were  con- 
victed of  involuntary  manslaughter  of  their 
infant  son,  evidence  permitted  jury  to  find 
beyond  reasonable  doubt  that  death  was  prox- 
imately caused  by  lack  of  food  and  medical  care. 
D.C.  Code  §§  22-902,  22-2405.  Faunteroy  v. 
United  States,  413  A.2d  1294,  1980  D.C.  App. 
LEXIS  275  (1980). 


Parents  were  under  common-law  duty  to  pro- 
vide medical  care  for  their  infant  son,  and  were 
also  under  statutory  duty  to  provide  such  med- 
ical care.  D.C.  Code  §§  22-902,  49-301. 
Faunteroy  v.  United  States,  413  A.2d  1294, 
1980  D.C.  App.  LEXIS  275  (1980). 


290 


Cruelty  to  Children 


§  22-1106 


§§  22-1103  to  22-1106.  Wilful  neglect  or  refusal  to  support 
wife  or  minor  child;  punishment;  order  of  al- 
lowance; recognizance;  trial  under  original 
charge;  evidence  of  marriage;  competency  of 
witnesses;  proof  of  wilful  desertion;  weekly 
payments  by  Superintendent  of  Workhouse  for 
each  day's  confinement;  collections  by  Clerk  of 
Court  to  be  deposited  with  Collector  of  Taxes 
and  covered  into  Treasury  [Repealed]. 

Repealed. 

(July  29,  1970,  84  Stat.  586,  Pub.  L.  91-358,  title  I,  §  165(a),  (b).) 


Prior  Codifications.  —  1981  Ed.,  §§  22- 
903  to  22-906. 


291 


§  22-1201 


Criminal  Offenses  and  Penalties 


Chapter  12;  Debt  Adjusting. 


Sec 

22-1201.  [Repealed]. 


§  22-1201.  Debt  adjusting;  prohibitions;  exceptions;  penal- 
ties; prosecutions  for  violations.  [Repealed]. 

Repealed. 

(May  22,  1970,  84  Stat.  264,  Pub.  L.  91-266;  May  21,  1994,  D.C.  Law  10-119, 
§  19,  41  DCR  1639;  Apr.  29,  2004,  D.C.  Law  15-154,  §  6,  50  DCR  10996.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3426. 

1973  Ed.,  §  22-3426. 

Legislative  history  of  Law  10-119.  —  For 

legislative  history  of  D.C.  Law  10-119,  see  His- 


torical and  Statutory  Notes  following  §  22- 
2903. 

Legislative  history  of  Law  15-154.  —  For 

Law  15-154,  see  notes  following  §  22-101. 


CASE  NOTES 


Attorney  activities. 

Conduct  of  attorney  in  actively  promoting 
debt  collection  agency  in  District  of  Columbia 
constitutes  unethical  conduct  in  aiding  unau- 
thorized practice  of  law.  ABA  Code  of  Profes- 
sional Responsibility  DR3-101;  D.C.  Code 
§§  22-3426,  22-3426(a)(l),  (c).  In  re  Smith,  5 


B.R.  92,  1980  Bankr.  LEXIS  4968  (1980),  af- 
firmed in  part  and  reversed  in  part  by  507  F. 
Supp.  468,  12  B.R.  140,  1981  U.S.  Dist.  LEXIS 
10645,  7  Bankr.  Ct.  Dec.  (LRP)  277,  Bankr.  L. 
Rep.  (CCH)  P67861,  5  Collier  Bankr.  Cas.  2d 
(MB)  595  (D.D.C.  1981). 
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Detection  Devices 


§  22-1211 


Chapter  12A.  Detection  Devices. 


Sec. 

22-1211.  Tampering  with  a  detection  device. 


§  22-1211.  Tampering  with  a  detection  device. 

(a)  (1)  It  is  unlawful  for  a  person  who  is  required  to  wear  a  device  as  a 
condition  of  a  protection  order,  pretrial,  presentence,  or  predisposition  release, 
probation,  supervised  release,  parole,  or  commitment,  or  who  is  required  to 
wear  a  device  while  incarcerated,  to: 

(A)  Intentionally  remove  or  alter  the  device,  or  to  intentionally  interfere 
with  or  mask  or  attempt  to  interfere  with  or  mask  the  operation  of  the  device; 
or 

(B)  Intentionally  allow  any  unauthorized  person  to  remove  or  alter  the 
device,  or  to  intentionally  interfere  with  or  mask  or  attempt  to  interfere  with 
or  mask  the  operation  of  the  device. 

(2)  For  the  purposes  of  this  subsection,  the  term  "device"  includes  a 
bracelet,  anklet,  or  other  equipment  with  electronic  monitoring  capability  or 
global  positioning  system  or  radio  frequency  identification  technology. 

(b)  Whoever  violates  this  section  shall  be  fined  not  more  than  $1,000, 
imprisoned  for  not  more  than  180  days,  or  both. 

(Dec.  10,  2009,  D.C.  Law  18-88,  §  103,  56  DCR  7413;  June  3,  2011,  D.C.  Law 
18-377,  §  8,  58  DCR  1174.) 


Effect  of  amendments.  —  D.C.  Law  18- 
377,  in  subsec.  (a)(1),  substituted  "or  commit- 
ment, or  who  is  required  to  wear  a  device  while 
incarcerated"  for  "or  commitment";  and,  in 
subsec.  (a)(2),  substituted  "global  positioning 
system  or  radio  frequency  identification"  for 
"global  positioning  system". 

Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  103  of  Omnibus  Public 
Safety  and  Justice  Emergency  Amendment  Act 
of  2009  (D.C.  Act  18-181,  August  6,  2009,  56 
DCR  6903). 

For  temporary  (90  day)  addition,  see  §  103  of 
Omnibus  Public  Safety  and  Justice  Congressio- 
nal Review  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-227,  October  21,  2009,  56  DCR 
8668). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  508  of  Public  Safety  Legislation 
Sixty-Day  Layover  Emergency  Amendment  Act 
of  2010  (D.C.  Act  18-693,  January  18,  2011,  58 
DCR  640). 


For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  508  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 
19-45,  April  20,  2011,  58  DCR  3701). 

Legislative  history  of  Law  18-88.  —  Law 
18-88,  the  "Omnibus  Public  Safety  and  Justice 
Amendment  Act  of  2009",  as  introduced  in 
Council  and  assigned  Bill  No.  18-151,  which 
was  referred  to  the  Committee  on  Public  Safety 
and  the  Judiciary.  The  bill  as  adopted  on  first 
and  second  readings  on  June  30,  2009,  and  July 
31,  2009,  respectively.  Signed  by  the  Mayor  on 
August  26,  2009,  it  was  assigned  Act  No.  18-189 
and  transmitted  to  both  Houses  of  Congress  for 
its  review.  D.C.  Law  18-88  became  effective  on 
December  10,  2009. 

Legislative  history  of  Law  18-377.  —  For 
history  of  Law  18-377,  see  notes  under  §  22- 
303. 
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§  22-1301 


Criminal  Offenses  and  Penalties 


Chapter  13.  Disturbances  of  the  Public  Peace. 


Sec 

22-1301.  Affrays. 
22-1302  to  22-1306.  [Repealed]. 
22-1307.  Blocking  passage. 
22-1308.  Playing  games  in  streets. 
22-1309.  Throwing  stones  or  other  missiles. 
22-1310.  Urging  dogs  to  fight  or  create  disor- 
der. 

22-1311.  Allowing  dogs  to  go  at  large. 
22-1312.  Lewd,  indecent,  or  obscene  acts;  sex- 
ual proposal  to  a  minor. 
22-1313.  Kindling  bonfires. 
22-1314.  [Repealed]. 
22-1314.01.  Definitions. 


Sec. 

22-1314.02.  Prohibited  acts. 
22-1315,  22-1316.  [Repealed]. 
22-1317.  Flying  fire  balloons  or  parachutes. 
22-1318.  Driving  or  riding  on  footways  in  pub- 
lic grounds. 

22-1319.  False  alarms  and  false  reports;  hoax 
weapons. 

22-1320.  Sale  of  tobacco  to  minors  under  18 

years  of  age. 
22-1321.  Disorderly  conduct. 
22-1322.  Rioting  or  inciting  to  riot. 
22-1323.  Obstructing  bridges  connecting  D.C. 

and  Virginia. 


§  22-1301.  Affrays. 

Whoever  is  convicted  of  an  affray  in  the  District  shall  be  fined  not  more  than 
$1,000  or  imprisoned  not  more  than  180  days,  or  both. 

(July  16,  1912,  37  Stat.  192,  ch.  235,  §  1;  Dec.  23,  1963,  77  Stat.  617,  Pub.  L. 
88-241,  §  11(a);  Aug.  20,  1994,  D.C.  Law  10-151,  §  107,  41  DCR  2608.) 


Cross  references.  —  Assaults  because  of 
gaming  losses,  see  §  22-408. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1101. 

1973  Ed.,  §  22-1101. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  107  of  the  Omni- 
bus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  10-151.  —  Law 


10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 
Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
tively. Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C, 
Law  10-151  became  effective  on  August  20, 
1994. 


CASE  NOTES 


Legislative  intent. 

Intent  of  Congress  in  enacting  statute  could 
best  be  determined  by  looking  to  act  of  Con- 
gress which  such  statute  was  enacted  to  sup- 


plement. D.C.  Code  §§  22-109,  22-1101  to  22- 
1119,  22-1121,  22-1121(1).  Rodgers  v.  United 
States,  290  A.2d  395,  1972  D.C.  App.  LEXIS 
374  (1972). 


§  22-1302.  Duelling  challenges.  [Repealed]. 

Repealed. 

(Mar.  3,  1901,  31  Stat.  1328,  ch.  854,  §  852;  May  21,  1994,  D.C.  Law  10-119, 
§  2(f),  41  DCR  1639;  Apr.  29,  2004,  D.C.  Law  15-154,  §  3(d),  50  DCR  10996.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1102. 

1973  Ed.,  §  22-1102. 

Legislative  history  of  Law  10-119.  —  Law 

10-119,  the  "Anti-Gender  Discriminatory  Lan- 
guage Criminal  Offenses  Amendment  Act  of 


1994,"  was  introduced  in  Council  and  assigned 
Bill  No.  10-332,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  February 
1,  1994,  and  March  1,  1994,  respectively. 
Signed  by  the  Mayor  on  March  17,  1994,  it  was 
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assigned  Act  No.  10-209  and  transmitted  to        Legislative  history  of  Law  15-154.  —  For 
both  Houses  of  Congress  for  its  review.  D.C.     Law  15-154,  see  notes  following  §  22-101. 
Law  10-119  became  effective  on  May  21,  1994. 

CASE  NOTES 

Burden  of  proof.  proved.  U.S.  v.  Shackelford,  27  F.Cas.  1037, 

Upon  an  indictment  for  unlawfully  carrying  a     1828  U.S.  App.  LEXIS  403  (1827). 
challenge  to  fight  a  duel,  scienter  must  be 

§  22-1303.  Assault  for  refusal  to  accept  challenge.  [Re- 
pealed]. 

Repealed. 

(Mar.  3,  1901,  31  Stat.  1328,  ch.  854,  §  853;  May  21,  1994,  D.C.  Law  10-119, 
§  2(g),  41  DCR  1639;  Apr.  29,  2004,  D.C.  Law  15-154,  §  3(e),  50  DCR  10996.) 

Prior  Codifications.  —  1981  Ed.,  §  22-     torical  and  Statutory  Notes  following  §  22- 

1103.  1302. 

1973  Ed.,  §  22-1103.  Legislative  history  of  Law  15-154.  —  For 

Legislative  history  of  Lavi^  10-119.  —  For     Law  15-154,  see  notes  following  §  22-101. 
legislative  history  of  D.C.  Law  10-119,  see  His- 

§  22-1304.  Leaving  District  to  give  or  receive  challenge. 
[Repealed]. 

Repealed. 

(Mar.  3,  1901,  31  Stat.  1328,  ch.  854,  §  854;  Apr.  29,  2004,  D.C.  Law  15-154, 
§  3(f),  50  DCR  10996.) 

Prior  Codifications.  —  1981  Ed.,  §  22-        Legislative  history  of  Law  15-154.  —  For 

1104.  Law  15-154,  see  notes  following  §  22-101. 
1973  Ed.,  §  22-1104. 

§§  22-1305,  22-1306.  Prize  fights  and  animal  fights  prohib- 
ited; ^^pugilistic  encounter"  defined  [Re- 
pealed]. 

Repealed. 

(June  25,  1948,  62  Stat.  862,  ch.  645,  §  21.) 

Prior  Codifications.  —  1981  Ed.,  §§  22- 

1105.  22-1106. 

§  22-1307.  Blocking  passage. 

It  is  unlawful  for  a  person,  alone  or  in  concert  with  others,  to  crowd,  obstruct, 
or  incommode  the  use  of  any  street,  avenue,  alley,  road,  highway,  or  sidewalk, 
or  the  entrance  of  any  public  or  private  building  or  enclosure  or  the  use  of  or 
passage  through  any  public  conveyance,  and  to  continue  or  resume  the 
crowding,  obstructing,  or  incommoding  after  being  instructed  by  a  law  enforce- 
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ment  officer  to  cease  the  crowding,  obstructing,  or  incommoding.  A  person  who 
violates  any  provision  of  this  section  shall  be  guilty  of  a  misdemeanor  and, 
upon  conviction,  shall  be  fined  not  more  than  $500,  imprisoned  for  not  more 
than  90  days,  or  both. 

(July  29,  1892,  27  Stat.  323,  ch.  320,  §  6;  July  8,  1898,  30  Stat.  723,  ch.  638; 
June  29,  1953,  67  Stat.  97,  ch.  159,  §  210;  May  26,  2011,  D.C.  Law  18-375, 
§  2(a),  58  DCR  731.) 


Cross  references.  —  Burning  of  cross  or 
other  religious  symbol,  see  §  22-3312.02. 

Conduct  of  prosecutions  under  this  section, 
see  §  22-1809. 

Defacement  of  public  or  private  building  or 
property,  see  §  22-3312.01. 

Disorderly  conduct  in  public  buildings  and 
grounds,  see  §  22-3311. 

Wearing  of  masks  for  specified  purposes,  see 
§  22-3312.03. 

Section  references.  —  This  section  is  re- 
ferred to  in  §  23-101. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1107. 

1973  Ed.,  §  22-1107. 

Effect  of  amendments.  —  D  C.  Law  18-375 
rewrote  the  section,  which  formerly  read: 

"It  shall  not  be  lawful  for  any  person  or 
persons  within  the  District  of  Columbia  to 
congregate  and  assemble  in  any  street,  avenue, 
alley,  road,  or  highway,  or  in  or  around  any 
public  building  or  inclosure,  or  any  park  or 
reservation,  or  at  the  entrance  of  any  private 
building  or  inclosure,  and  engage  in  loud  and 
boisterous  talking  or  other  disorderly  conduct, 
or  to  insult  or  make  rude  or  obscene  gestures  or 
comments  or  observations  on  persons  passing 
by,  or  in  their  hearing,  or  to  crowd,  obstruct,  or 
incommode,  the  free  use  of  any  such  street, 
avenue,  alley,  road,  highway,  or  any  of  the  foot 
pavements  thereof,  or  the  free  entrance  into 
any  public  or  private  building  or  inclosure;  it 
shall  not  be  lawful  for  any  person  or  persons  to 
curse,  swear,  or  make  use  of  any  profane  lan- 


guage or  indecent  or  obscene  words,  or  engage 
in  any  disorderly  conduct  in  any  street,  avenue, 
alley,  road,  highway,  public  park  or  inclosure, 
public  building,  church,  or  assembly  room,  or  in 
any  other  public  place,  or  in  any  place  where- 
from  the  same  may  be  heard  in  any  street, 
avenue,  alley,  road,  highway,  public  park  or 
inclosure,  or  other  building,  or  in  any  premises 
other  than  those  where  the  offense  was  commit- 
ted, under  a  penalty  of  not  more  than  $250  or 
imprisonment  for  not  more  than  90  days,  or 
both  for  each  and  every  such  offense." 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  302(a)  of 
Public  Safety  Legislation  Sixty-Day  Layover 
Emergency  Amendment  Act  of  2010  (D.C.  Act 

18-  693,  January  18,  2011,  58  DCR  640). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  302(a)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 

19-  45,  April  20,  2011,  58  DCR  3701). 
Legislative  history  of  Law  18-375.  —  Law 

18-375,  the  "Disorderly  Conduct  Amendment 
Act  of  2010",  was  introduced  in  Council  and 
assigned  Bill  No.  18-425,  which  was  referred  to 
the  Committee  on  Public  Safety  and  the  Judi- 
ciary. The  Bill  was  adopted  on  first  and  second 
readings  on  November  23,  2010,  and  December 
7,  2010,  respectively.  Signed  by  the  Mayor  on 
January  19,  2011,  it  was  assigned  Act  No. 
18-699  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  18-375  became 
effective  on  May  26,  2011. 
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— Free  speech  and  press,  validity. 
— In  general. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Admission,  in  prosecution  for  using  profane, 
indecent  and  obscene  language,  disorderly  con- 
duct, and  making  rude  and  obscene  gestures,  of 
witnesses'  conclusions  that  language  was  pro- 
fane, obscene  and  indecent  was  reversible  er- 
ror, even  though  proof  of  actions  may  have  been 
sufficient  to  sustain  conviction.  D.C.  Code  1951, 
§§  22-1107,  22-1121.  Heilman  v.  District  of 
Columbia,  172  A.2d  141,  1961  D.C.  App.  LEXIS 
244  (Cr.App.  1961). 

Arrest. 

Simply  talking  back  to  a  policeman  does  not 
justify  an  arrest  for  disorderly  conduct.  D.C. 
Code  §§  22-1107,  22-1121.  Von  Sleichter  v. 
United  States,  472  F.2d  1244,  1972  U.S.  App. 
LEXIS  8996  (C.A.D.C.  1972),  writ  of  certiorari 
denied  by  409  U.S.  1063,  93  S.  Ct.  555,  34  L.  Ed. 
2d  517,  1972  U.S.  LEXIS  338  (1972). 

Police  officer  who,  while  walking  his  beat  in 
an  area  considered  high  in  narcotic  traffic, 
noticed  defendant  and  two  other  young  men 
standing  in  the  shadows  of  a  building,  who 
observed  that  their  hands  were  "passing  and 
changing"  among  them,  who  crossed  the  street 
to  investigate  whereupon  defendant  began  to 
walk  away  rapidly,  who  called  out  "I  would  like 
to  talk  with  you  a  minute,"  in  response  to  which 
defendant,  within  the  earshot  of  pedestrians, 
shouted  a  four-letter  expletive  and  ran,  had 
probable  cause  to  arrest  defendant  for  disor- 
derly conduct;  thus,  the  ensuing  search  for 
weapons  incident  to  the  arrest,  which  search 
yielded  a  bag  of  heroin,  was  likewise  lawful. 
D.C.  Code§  22-1107.  Von  Sleichter  v.  United 
States,  472  F.2d  1244,  1972  U.S.  App.  LEXIS 
8996  (C.A.D.C.  1972),  writ  of  certiorari  denied 
by  409  U.S.  1063,  93  S.  Ct.  555,  34  L.  Ed.  2d 
517,  1972  U.S.  LEXIS  338  (1972). 

While  disorderly  conduct  is  a  crime  without 
physical  evidence  or  fruits,  a  policeman  appre- 
hending the  possibility  of  danger  may  conduct  a 
search  incident  to  a  lawful  arrest  for  disorderly 
conduct  for  the  purpose  of  discovering  and 
removing  weapons,  and  may  command  the  per- 
son arrested  to  place  his  hands  where  they  can 
be  seen.  D.C.  Code  §  22-1107.  Von  Sleichter  v. 
United  States,  472  F.2d  1244,  1972  U.S.  App. 
LEXIS  8996  (C.A.D.C.  1972),  writ  of  certiorari 
denied  by  409  U.S.  1063,  93  S.  Ct.  555,  34  L.  Ed. 
2d  517,  1972  U.S.  LEXIS  338  (1972). 

Existence  of  disorderly  conduct  statute  was 
factor  properly  to  be  considered  by  arresting 
police  officer  in  determining  whether  probable 
cause  existed  to  arrest  defendant  for  conduct  in 
officer's  presence  and  defined  in  that  statute  as 
crime.  D.C.  Code  1961,  §  22-1107.  Johnson  v. 


United  States,  370  F.2d  489,  1966  U.S.  App. 
LEXIS  4290  (C.A.D.C.  1966). 

Whether  defendant's  arrest  for  disorderly 
conduct  was  sham,  employed  by  police  as  gam- 
ble for  detecting  larger  crime,  was  one  for 
inference  to  be  drawn  by  fact-finder  based  upon 
credibility  and  demeanor.  D.C.  Code  1961, 
§§  4-140,  22-1107.  Johnson  v.  United  States, 
370  F2d  489,  1966  U.S.  App.  LEXIS  4290 
(C.A.D.C.  1966). 

Arrest  of  defendant,  who  was  observed  by 
officers  running  across  street  from  church  door- 
way at  midnight,  and  who,  when  stopped,  used 
obscene  language  toward  officers,  on  charges  of 
disorderly  conduct  was  lawful,  and  thus  incrim- 
inating statement  made  by  defendant  and  pis- 
tol found  near  scene  of  arrest  were  not  inadmis- 
sible on  the  grounds  asserted.  D.C.  Code  1961, 
§§  4-140,  22-1107,  22-3204.  Johnson  v.  United 
States,  370  F2d  489,  1966  U.S.  App.  LEXIS 
4290  (C.A.D.C.  1966). 

To  justify  a  disorderly  conduct  or  similar 
arrest,  the  words  uttered  must  be  lewd,  ob- 
scene, insulting,  fighting  words  which  tend  by 
their  very  nature  to  incite  a  breach  of  the  peace. 
D.C.  Code  §  22-1107.  Stewart  v.  United  States, 
428  F  Supp.  321,  1976  U.S.  Dist.  LEXIS  11915 
(1976). 

Arrests,  during  mass  demonstrations,  of  per- 
sons predicated  solely  on  the  profanity  of  the 
arrestee,  without  a  showing  of  likelihood  of 
inciting  violence,  were  without  probable  cause 
and  thus  unlawful.  D.C.  Code  §  22-1107.  Wash- 
ington Mobilization  Committee  v.  Cullinane, 
400  R  Supp.  186,  1975  U.S.  Dist.  LEXIS  16420 
(1975),  reversed  by  566  F2d  107,  184  U.S.  App. 
D.C.  215,  1977  U.S.  App.  LEXIS  11597,  1977 
U.S.  App.  LEXIS  13879  (1977). 

Police  need  not  await  outbreak  of  violence 
before  attempting  to  control  situation  by  mak- 
ing disorderly  conduct  arrest.  D.C.  Code  1981, 
§  22-1121(1).  ChemalaU  v.  District  of  Colum- 
bia, 655  A2d  1226,  1995  D.C.  App.  LEXIS  53 
(1995),  writ  of  certiorari  denied  by  516  U.S. 
818,  116  S.  Ct.  76,  133  L.  Ed.  2d  35,  1995  U.S. 
LEXIS  5457,  64  U.S.L.W.  3240  (1995). 

Officer  did  not  have  to  await  occurrence  of 
actual  breach  of  peace  before  arresting  defen- 
dant who  was  kicking,  poking,  and  shouting 
profanities  at  people  on  street.  D.C.  Code  1981, 
§  22-1121(1).  Chemalah  v.  District  of  Colum- 
bia, 655  A.2d  1226,  1995  D.C.  App.  LEXIS  53 
(1995),  writ  of  certiorari  denied  by  516  U.S. 
818,  116  S.  Ct.  76,  133  L.  Ed.  2d  35,  1995  U.S. 
LEXIS  5457,  64  U.S.L.W.  3240  (1995). 

Officer  had  probable  cause  to  arrest  for  dis- 
orderly conduct  person  whom  he  had  stopped 
for  traffic  violation  where  such  person  was 
openly  flouting  officer's  request  not  to  go  back 
to  his  car,  with  inflammatory  language  and 
violent  motions,  and  passersby  were  attracted 
by   the   commotion.   D.C.    Code   §  22-1107. 
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Gueory  v.  District  of  Columbia,  408  A.2d  967, 
1979  D.C.  App.  LEXIS  493  (1979). 

Arrest  of  defendant  for  use  toward  officer  of 
abusive,  insulting,  obscene  language  in  protest 
against  direction  that  he  and  a  group  of  others 
on  sidewalk  move  on  was  vahd.  D.C.  Code  1961, 
§  22-1107.  Williams  v.  District  of  Columbia, 
227  A.2d  60,  1967  D.C.  App.  LEXIS  133  (App. 

1967)  ,  reversed  by  419  F.2d  638,  136  U.S.  App. 
D.C.  56,  1969  U.S.  App.  LEXIS  11844  (1969). 

Where  defendant,  charged  with  disorderly 
conduct  and  simple  assault,  subsequent  to  or- 
der of  police  officer  to  clear  street  corner  walked 
away  reluctantly  and  when  about  five  feet  from 
officer  spoke  obscene  words  in  fairly  loud  voice, 
defendant's  arrest  was  legal.  D.C.  Code  1961, 
§§  22-504,  22-1107.  Duncan  v.  United  States, 
219  A.2d  110,  1966  D.C.  App.  LEXIS  166  (App. 
1966),  remanded  by  379  F.2d  148,  126  U.S.  App. 
D.C.  371,  1967  U.S.  App.  LEXIS  6334  (1967). 

Construction  and  application. 

Penal  statutes  are  not  to  be  broadened  by 
intendment,  and  uncertainty  respecting  their 
ambit  is  to  be  resolved  in  favor  of  leniency. 
Chemalali  v.  District  of  Columbia,  655  A.2d 
1226,  1995  D.C.  App.  LEXIS  53  (1995),  writ  of 
certiorari  denied  by  516  U.S.  818,  116  S.  Ct.  76, 
133  L.  Ed.  2d  35,  1995  U.S.  LEXIS  5457,  64 
U.S.L.W.  3240  (1995). 

Thrust  of  this  section  is  to  bar  loud  and 
raucous  behavior.  United  States  v.  Botts,  110 
WLR  1257  (Super.  Ct.  1982). 

Defenses. 

Defendant  was  not  put  in  double  jeopardy 
when,  after  having  been  convicted  of  disorderly 
conduct,  he  was  prosecuted  for  assaulting  a 
police  officer,  notwithstanding  fact  that  both 
incidents  occurred  in  relatively  short  span  of 
time  and  at  same  place.  D.C.  Code  §§  22- 
505(a),  22-1107.  Harris  v.  United  States,  402 
F.2d  205,  1968  U.S.  App.  LEXIS  5575  (C.A.D.C. 

1968)  . 

Fact  that  defendant  and  four  other  demon- 
strators who  elected  to  stand  trial  faced  en- 
hanced charge,  unlawful  entry,  while  153  other 
demonstrators  who  were  arrested  posted  and 
forfeited  collateral  on  lesser  charge  of  unlawful 
assembly,  did  not  require  reversal  of  conviction 
on  grounds  of  prosecutorial  vindictiveness, 
where  demonstrators  were  advised  by  assistant 
United  States  attorney  that  all  who  were  ar- 
rested would  be  permitted  to  post  and  forfeit 
$10  collateral  on  charge  of  unlawful  assembly, 
but  that  if  they  did  not  do  so,  they  would  be 
charged  with  more  serious  misdemeanor  of 
unlawful  entry,  police  informed  all  of  demon- 
strators of  their  exposure  to  prosecution  under 
unlawful  entry  statute  if  they  remained  in 
Rotunda,  and  defendant  was  given  opportunity 
to  post  and  forfeit  $10  collateral  for  unlawful 
assembly,  but  failed  to  do  so.  D.C.  Code  1981, 


§§  22-1107,  22-3102.  Shiel  v.  United  States, 
515  A.2d  405,  1986  D.C.  App.  LEXIS  418 
(1986),  writ  of  certiorari  denied  by  485  U.S. 
1010,  108  S.  Ct.  1477,  99  L.  Ed.  2d  706,  1988 
U.S.  LEXIS  1716,  56  U.S.L.W.  3718  (1988). 

Defendants'  intent  to  avert  what  they  be- 
lieved were  international  crimes  specifically, 
that  convention  activities  contravened  charter 
of  international  military  tribunal  and  that  ac- 
cordingly they  were  privileged  or  required  un- 
der international  law,  and  thus  under  local  law, 
to  violate  unlawful  assembly  statute,  in  order 
to  prevent  greater  wrong  did  not  constitute 
"bona  fide  belief  defense"  to  charges  of  unlawful 
assembly  inasmuch  as  defendants'  mistake  was 
mistake  of  law  and  not  of  fact,  and  charter  was 
penal  law.  D.C.  Code  1981,  §  22-1107.  Morgan 
V.  District  of  Columbia,  476  A.2d  1128,  1984 
D.C.  App.  LEXIS  416  (1984). 

Discovery. 

Jencks  rule  of  evidence  applies  in  District  of 
Columbia  Court  of  General  Sessions  whether 
case  is  prosecuted  by  District  of  Columbia  or  by 
United  States.  D.C.  Code  1961,  §§  22-504,  22- 
1107;  18  U.S.C.  §  3500.  Duncan  v.  United 
States,  379  F.2d  148,  1967  U.S.  App.  LEXIS 
6334  (C.A.D.C.  1967). 

If  trial  court,  in  determining  issue  of 
producibility  of  police  report  form  under  Jencks 
Act,  found  that  statement  should  have  been 
made  available,  error  in  failing  to  require  pro- 
duction of  statement  would  not  be  harmless 
and  would  require  new  trial  on  charges  of 
disorderly  conduct  and  simple  assault.  D.C. 
Code  1961,  §§  22-504,  22-1107;  18  U.S.C. 
§  3500.  Duncan  v.  United  States,  379  F.2d  148, 
1967  U.S.  App.  LEXIS  6334  (C.A.D.C.  1967). 

Harmless  or  prejudicial  error. 

Record  on  appeal  from  conviction  for  carrying 
concealed  pistol  without  license  failed  to  estab- 
lish plain  error  warranting  reversal,  notwith- 
standing failure  to  raise  issue  below,  on  ground 
that  defendant's  arrest  for  disorderly  conduct 
was  sham  employed  by  police  as  gamble  for 
detecting  larger  crime.  D.C.  Code  1961, §§  4- 
140,  22-1107,  22-3204.  Johnson  v.  United 
States,  370  F2d  489,  1966  U.S.  App.  LEXIS 
4290  (C.A.D.C.  1966). 

Where  evidence  had  been  admitted  that  tele- 
phone line  identifier  had  been  connected  to 
defendant's  telephone,  testimony  of  security 
officer  of  telephone  company  that  records  of 
company  showed  that  number  from  which  ha- 
rassing calls  to  complainant  originated  was 
private  listing  registered  to  defendant  was 
merely  cumulative  and  its  admission,  if  error, 
was  harmless,  in  proceeding  on  charge  of  dis- 
orderly conduct  consisting  of  making  harassing 
telephone  calls  to  home  of  complainant.  D.C. 
Code  §  22-1107.  Coleman  v.  District  of  Colum- 
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bia,  250  A.2d  555,  1969  D.C.  App.  LEXIS  203 
(App.  1969). 

Indictment  or  information. 

Conviction  under  information  charging  ob- 
struction of  free  use  of  pubhc  building  could  not 
be  sustained  on  theory  that  defendant  was 
really  engaged  in  obstructing  arrest,  where 
defendant  was  not  charged  with  the  latter 
offense.  D.C.  Code  §  22-1107.  Lange  v.  United 
States,  443  F.2d  720,  1971  U.S.  App.  LEXIS 
11245  (C.A.D.C.  1971). 

Information  charging  that  defendant  used 
profane  language  and  indecent  and  obscene 
words  was  defective  for  failure  to  allege  that 
such  conduct  threatened  breach  of  peace.  D.C. 
Code  §  22-1107;  U.S.  Const.  Amend.  1;  General 
Sessions  Court  Rules,  Criminal  Division  rule 
6(a).  Williams  v.  District  of  Columbia,  419  F.2d 
638,  1969  U.S.  App.  LEXIS  11844  (C.A.D.C. 
1969). 

Defendants,  who  were  arrested  after  refusing 
to  move  out  of  corridor  in  House  wing  of  Capitol 
building  when  ordered  to  do  so  by  Capitol 
police,  were  entitled  to  know  with  certainty 
offense  with  which  they  were  charged  and  pos- 
sible penalty  threatened  and  were  entitled  to 
definite  reference  to  the  law  which  they  had 
allegedly  violated,  and  thus  where,  notwith- 
standing request  of  defense,  no  one  had  given 
citation  of  statute  under  which  prosecution  was 
being  had,  other  than  statement  of  prosecutor 
that  two  sections  were  involved,  convictions 
under  section  carrying  lighter  sentence,  as  re- 
quested by  prosecutor,  were  required  to  be  set 
aside.  D.C.  Code  §§  22-101  et  seq.,  22-109, 
22-1107,  22-1121,  22-3102,  22-3111;  40  U.S.C. 
§101.  Smith  V.  District  of  Columbia,  387  F.2d 
233,  1967  U.S.  App.  LEXIS  5491  (C.A.D.C. 
1967). 

Information  charging  defendant  arrested 
during  peace  demonstration  with  disorderly 
conduct  in  that  she  did  with  intent  to  provoke 
breach  of  peace  congregate  with  others  on  pub- 
lic street  and  on  grounds  of  United  States 
Capitol,  and  did  refuse  to  move,  which  failed  to 
specify  which  of  several  potentially  applicable 
statutes  was  basis  of  prosecution,  was  insuffi- 
cient. D.C.  Code  §§  22-1101  et  seq.,  22-1107, 
22-1121  and  subd.  (2),  22-3101  et  seq.,  22-3111. 
Smith  V.  District  of  Columbia,  387  F.2d  233, 
1967  U.S.  App.  LEXIS  5491  (C.A.D.C.  1967). 

An  information  charging  defendants  with 
congregating  and  assembling  on  a  certain  ave- 
nue, and  there  crowding,  obstructing,  and  in- 
commoding the  free  use  of  the  sidewalk,  con- 
trary to  and  in  violation  of  a  specified  act  of 
Congress,  is  insufficient,  though  drawn  in  the 
language  of  the  statute.  Hunter  v.  District  of 
Columbia,  47  App.D.C.  406,  1918  U.S.  App. 
LEXIS  2430  (1918). 

Information  which  stated  in  effect  that  defen- 
dant, under  circumstances  likely  to  cause 


breach  of  peace,  did  congregate  and  assemble 
with  others  in  designated  public  place  and 
crowd,  obstruct  and  incommode  free  use  of 
street,  in  violation  of  certain  statute  pertaining 
to  unlawful  assembly,  and  which  did  not  set 
forth  any  particulars  as  to  acts  by  which  offense 
was  committed  failed  to  allege  essential  facts 
constituting  an  offense.  D.C.  Code  §  22-1107. 
Horowitz  V.  District  of  Columbia,  291  A.2d  202, 
1972  D.C.  App.  LEXIS  394  (1972). 

Where  information  charging  violation  of  stat- 
ute forbidding  persons  to  congregate  and  as- 
semble on  public  street  and  crowd,  obstruct,  or 
incommode  free  use  of  the  street  failed  to 
charge  that  act  was  done  under  circumstances 
which  threatened  a  breach  of  peace,  informa- 
tion did  not  charge  an  offense  and  conviction  on 
it  could  not  stand.  D.C.  Code  §  22-1107.  Adams 
V.  United  States,  256  A.2d  563,  1969  D.C.  App. 
LEXIS  300  (App.  1969). 

Defendant  could  not  have  been  convicted  of 
engaging  in  loud  and  boisterous  talking  and 
other  disorderly  conduct  where  requisite  ele- 
ment of  congregating  and  assembling  was  nei- 
ther charged  nor  proved.  D.C.  Code  §  22-1107. 
Franklin  v.  District  of  Columbia,  248  A.2d  677, 
1968  D.C.  App.  LEXIS  232  (App.  1968). 

Injunctive  relief. 

Issuance  of  preliminary  injunction  restrain- 
ing District  of  Columbia  police  officials  from 
disseminating  police  records  that  pertained  to 
arrestees  was  proper  where  the  injunction  pre- 
served the  status  quo  and  prevented  immediate 
injury  to  the  arrestees  until  such  time  as  their 
suit  for  expungement  of  arrest  records  could  be 
determined  on  the  merits.  U.S.  Const.  Amends. 
4-6;  18  U.S.C.  §  1331;  D.C.  Code  §§  11-101  et 
seq.,  ll-923(b),  22-1107,  23-101(a,  b).  Sullivan 
V.  Murphy  478  R2d  938,  1973  U.S.  App.  LEXIS 
10515  (C.A.D.C.  1973). 

Fact  that  all  criminal  proceedings  in  the 
District  of  Columbia  Superior  Court  had  come 
to  an  end  did  not  moot  arrestees'  action  for 
injunctive  relief  where  there  was  live  contro- 
versy as  to  whether  District  of  Columbia  police 
officials  should  be  required  to  refund  to  the 
arrestees  moneys  that  had  been  previously  ob- 
tained through  bail  collateral  forfeitures  and 
there  was  live  controversy  as  to  whether  arrest 
records  should  be  expunged.  U.S.  Const. 
Amends.  4-6;  18  U.S.C.  §  1331;  D.C.  Code 
§§  11-101  et  seq.,  ll-923(b),  22-1107,  23-101(a, 
b),  23-581(a)(l)(B).  Sullivan  v.  Murphy,  478 
R2d  938,  1973  U.S.  App.  LEXIS  10515 
(C.A.D.C.  1973). 

Jurisdiction. 

On  record  indicating  that  plaintiff  in  civil 
rights  action  had  shouted  obscenity  and  exple- 
tives at  police  officer  at  downtown  intersection, 
that  plaintiff  failed  to  appear  to  contest  charge 
of  disorderly  conduct  or  seek  equitable  relief  in 
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superior  court  upon  showing  of  lack  of  culpabil- 
ity and  that  plaintiff  was  apparently  not  dis- 
tressed by  handcuffs  or  interrogation,  district 
court  did  not  abuse  discretion  in  certifying 
record  to  superior  court  of  the  District  of  Co- 
lumbia, even  without  permitting  further  oppor- 
tunity to  reformulate  complaint,  for  insuffi- 
ciency of  amount  in  controversy.  D.C. 
Code§§  ll-922(b),  11-962,  22-1107;  18  U.S.C. 
§§  1331,  1332,  1343(1,  3,  4);  42  U.S.C.  §§  1981, 
1983.  James  v.  Lusby,  499  F.2d  488,  1974  U.S. 
App.  LEXIS  9022  (C.A.D.C.  1974). 

In  view  of  arrestees'  claim  that  more  com- 
plete remedy  than  is  afforded  by  District  of 
Columbia  law  was  required  to  vindicate  their 
federal  constitutional  rights  which  allegedly 
were  violated  during  civil  disorders,  the  ex- 
haustion of  local  remedies  doctrine  did  not 
preclude  access  to  the  federal  court.  U.S.  Const. 
Amends.  4-6;  18  U.S.C.  §  1331;  D.C.  Code 
§§  11-101  et  seq.,  ll-923(b),  22-1107,  23-101(a, 
b).  Sullivan  v.  Murphy,  478  F.2d  938,  1973  U.S. 
App.  LEXIS  10515  (C.A.D.C.  1973). 

Arrestees  were  entitled  to  maintain  in  fed- 
eral court  their  action  against  District  of  Co- 
lumbia officials  to  set  aside  forfeiture  of  bail 
collateral  security  where  there  was  serious 
doubt  of  the  availability  of  relief  in  the  District 
of  Columbia  courts  and  there  was  assertion 
that,  because  of  misinformation  circulated  to 
the  arrestees  at  the  time  they  posted  bond, 
large  numbers  of  them  were  frustrated  in  their 
efforts  to  secure  procedural  due  process  with 
respect  to  the  forfeitures  of  collateral.  U.S. 
Const.  Amends.  4-6;  18  U.S.C.  §  1331;  D.C. 
Code  §§  11-101  et  seq.,  ll-923(b),  22-1107,  23- 
lOKa,  b).  Sullivan  v.  Murphy,  478  F.2d  938, 
1973  U.S.  App.  LEXIS  10515  (C.A.D.C.  1973). 

Arrestees'  action  against  District  of  Columbia 
police  officials  to  compel  expungement  of  re- 
cords of  arrest  during  civil  disorders  was  ripe 
for  determination  where  all  prosecutions  aris- 
ing from  the  disorders  had  terminated,  any 
danger  of  embarrassment  or  interference  from 
judgments  possibly  inconsistent  with  those  of 
the  District  of  Columbia  courts  was  obviated 
and  a  clearcut  federal  controversy  existed.  U.S. 
Const.  Amends.  4-6;  18  U.S.C.  §  1331;  D.C. 
Code  §§  11-101  et  seq.,  ll-923(b),  22-1107,  23- 
lOKa,  b).  Sullivan  v.  Murphy  478  F.2d  938, 
1973  U.S.  App.  LEXIS  10515  (C.A.D.C.  1973). 

Jurisdiction  of  the  Court  of  General  Sessions 
extended  to  prosecution  under  unlawful  assem- 
bly statute,  setting  penalty  of  not  more  than 
$250  or  imprisonment  for  not  more  than  90 
days,  or  both,  notwithstanding  contention  that 
criminal  jurisdiction  of  such  court  did  not  ex- 
tend to  case  where  maximum  penalty  may  be 
both  fine  and  imprisonment.  D.C.  Code  §§  11- 
963,  22-1107.  Lange  v.  United  States,  443  F.2d 
720,  1971  U.S.  App.  LEXIS  11245  (C.A.D.C. 
1971). 


Under  statute  which  restricts  corporation 
counsel's  authority  to  cases  in  which  punish- 
ment is  fine  only  or  imprisonment  not  to  exceed 
one  year,  corporation  counsel  lacked  authority 
to  initiate  prosecution  for  disorderly  conduct 
which  was  punishable  by  fine  of  not  more  than 
$250  or  imprisonment  of  not  more  than  90 
days,  or  both.  D.C.  Code  §§  22-1107,  23-101, 
23-102.  District  of  Columbia  v  Grimes,  404 
F.2d  1337,  1968  U.S.  App.  LEXIS  7539 
(C.A.D.C.  1968). 

United  States,  through  United  States  attor- 
ney, and  not  the  District  of  Columbia,  through 
the  corporation  counsel,  is  proper  prosecutive 
authority  for  alleged  violation  of  statute  pre- 
scribing maximum  fine  of  $500,  or  imprison- 
ment for  not  more  than  six  months,  or  both,  for 
disorderly  and  unlawful  conduct  in  or  about 
public  buildings  and  public  grounds  belonging 
to  the  United  States  within  the  district.  D.C. 
Code  §§  22-1107,  22-3111,  23-101(a,  f).  District 
of  Columbia  v.  Ackerman,  283  A.2d  24,  1971 
D.C.  App.  LEXIS  210  (1971). 

Juvenile  defendants. 

Where  adjudication  of  delinquency  based  on 
finding  that  minor  used  obscene  and  indecent 
language  might  have  been  premised  on  hearing 
judge's  expressed  view  that  "there  is  no  obliga- 
tion on  the  part  of  the  Government  in  this  case 
to  show  the  likelihood  of  a  breach  of  the  peace" 
in  prosecuting  under  statute  prohibiting  the 
use  of  obscene  and  indecent  words  and  because 
such  view  was  patently  contrary  to  law,  adjudi- 
cation of  delinquency  based  on  incident 
wherein  juvenile  shouted  obscenities  after  be- 
ing suspended  from  school  and  told  to  leave 
school  building  was  reversed  for  a  new  hearing 
to  be  conducted  according  to  the  prevailing 
legal  standard.  D.C.  Code  §  22-1107.  In  re  W., 
383  A.2d  646,  1978  D.C.  App.  LEXIS  441 
(1978). 

Nature  and  elements  of  offense. 

—  Disorderly  conduct,  nature  and  ele- 
ments of  offense. 

"Disorderly"  conduct  statute  is  not  applicable 
for  mere  use  of  indecent  or  obscene  words,  but 
only  if  the  language  is,  under  contemporary 
community  standards,  so  grossly  offensive  to 
members  of  the  public  who  actually  overhear  it 
as  to  amount  to  a  "nuisance".  D.C.  Code  §§  22- 
1107,  22-1121.  Von  Sleichter  v.  United  States, 
472  F.2d  1244,  1972  U.S.  App.  LEXIS  8996 
(C.A.D.C.  1972),  writ  of  certiorari  denied  by  409 
U.S.  1063,  93  S.  Ct.  555,  34  L.  Ed.  2d  517,  1972 
U.S.  LEXIS  338  (1972). 

The  qualifying  language  of  the  general  disor- 
derly conduct  statute — "under  circumstances 
such  that  a  breach  of  the  peace  may  be  occa- 
sioned thereby" — need  not  be  read  into  statute 
making  it  unlawful  to  curse,  swear,  or  make  use 
of  profane  language  or  indecent  or  obscene 
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words  in  any  public  way.  D.C.  Code  1961, 
§§  22-1107,  22-1121.  Williams  v.  District  of 
Columbia,  227  A.2d  60,  1967  D.C.  App.  LEXIS 
133  (App.  1967),  reversed  by  419  F.2d  638,  136 
U.S.  App.  D.C.  56,  1969  U.S.  App.  LEXIS  11844 
(1969). 

Words  "other  disorderly  conduct"  within  stat- 
ute had  to  be  read  with  preceding  words  "loud 
and  boisterous  talking"  and  was  intended  to 
mean  other  like  disorderly  actions  while  assem- 
bled in  Capitol  grounds,  such  as  screaming, 
loud  singing,  clapping  and  similar  noisy  out- 
bursts of  sound,  and  merely  "going  limp"  with- 
out active  physical  resistance  and  absent  loud 
and  boisterous  vocal  disturbance,  could  not  be 
reasonably  equated  with  "other  disorderly  con- 
duct" within  statute.  D.C.  Code  1961,  §  22- 
1107.  Jalbert  v.  District  of  Columbia,  221  A.2d 
94,  1966  D.C.  App.  LEXIS  195  (App.  1966), 
vacated  by  387  F.2d  233,  128  U.S.  App.  D.C. 
275,  1967  U.S.  App.  LEXIS  6085  (1967). 

Generally,  disorderly  conduct  embraces  those 
actions  or  words  which  tend  to  corrupt  public 
morals  or  outrage  sense  of  public  decency  and  is 
not  limited  to  those  acts  which  tend  to  breach 
peace  or  cause  actual  disturbance.  D.C.  Code 
1961,  §  22-1107.  Duncan  v.  United  States,  219 
A.2d  110,  1966  D.C.  App.  LEXIS  166  (App. 
1966),  remanded  by  379  F.2d  148, 126  U.S.  App. 
D.C.  371,  1967  U.S.  App.  LEXIS  6334  (1967). 

Even  if  disorderly  conduct  statute  required 
as  an  element  of  proof  circumstances  which 
may  tend  to  incite  breach  of  peace,  obscene 
words  spoken  by  defendant  in  fairly  loud  voice, 
about  five  feet  away  from  police  officer,  were 
meant  for  his  ears  even  if  not  spoken  directly  to 
him  and  as  such  they  were  insulting,  degrad- 
ing, abusive  and  fighting  words  and  an  invita- 
tion to  trouble  and  breach  of  peace.  D.C.  Code 
1961,  §  22-1107.  Duncan  v.  United  States,  219 
A.2d  110,  1966  D.C.  App.  LEXIS  166  (App. 
1966),  remanded  by  379  F.2d  148, 126  U.S.  App. 
D.C.  371,  1967  U.S.  App.  LEXIS  6334  (1967). 

Under  disorderly  conduct  statute  making  it 
unlawful  for  any  person  to  use  indecent  or 
obscene  language  in  any  public  place,  the  pres- 
ence of  others  than  offender  and  person  ad- 
dressed is  not  necessary  to  complete  the  of- 
fense. D.C.  Code  1940,  §  22-1107.  Morris  v. 
District  of  Columbia,  31  A.2d  652,  1943  D.C. 
App.  LEXIS  215  (Cr.App.  1943). 

—  Nature  of  conduct  and  utterances,  na- 
ture and  elements  of  offense. 

Opinion  in  prior  case  suggested  that  it  was 
not  necessary  to  conviction  for  disorderly  con- 
duct that  words  used  have  tended  to  provoke 
breach  of  the  peace,  but  even  assuming  that 
such  requirement  existed,  it  was  satisfied  by 
showing  that  defendant  had  stated  to  police 
officers  "You  m — r  F — s  keep  out  of  this"  since 
words  uttered  were  indecent,  obscene  and  pa- 
tently offensive  "fighting  words"  whose  very  use 


not  only  inflicted  injury  but  tended  to  provoke 
immediate  breach  of  peace.  D.C.  Code  §  22- 
1107.  Franklin  V.  District  of  Columbia,  248  A.2d 
677,  1968  D.C.  App.  LEXIS  232  (App.  1968). 

Consequential  or  probable  breach  of  the 
peace  is  not  an  element  of  offense  under  statute 
making  it  unlawful  to  curse,  swear,  or  use 
profane  language  or  indecent  or  obscene  words 
in  any  public  way  D.C.  Code  1961,  §  22-1107. 
Williams  v.  District  of  Columbia,  227  A.2d  60, 
1967  D.C.  App.  LEXIS  133  (App.  1967),  re- 
versed by  419  F.2d  638,  136  U.S.  App.  D.C.  56, 
1969  U.S.  App.  LEXIS  11844  (1969). 

Defendant's  conduct  and  not  crowd's  reaction 
to  it  must  be  starting  point  for  determining 
whether  defendant's  message  was  of  such  na- 
ture as  to  come  within  ambit  of  free  speech 
guarantee  of  First  Amendment,  and  audience 
reaction  and  immediacy  of  disorder  become 
significant  elements  of  proof  of  disorderly  con- 
duct only  after  speaker  passes  bounds  of  argu- 
ment of  persuasion  and  undertakes  incitement 
to  riot.  U.S.  Const.  Amend.  1;  D.C.  Code  1961, 
§§  22-1107,  22-1121.  Allen  v.  District  of  Colum- 
bia, 187  A.2d  888,  1963  D.C.  App.  LEXIS  181 
(App.  1963). 

In  determining  whether  defendant's  remarks 
were  within  prohibition  of  disorderly  conduct 
statute,  the  trial  judge  was  entitled  to  consider 
all  surrounding  circumstances,  time  of  occur- 
rence and  manner  in  which  it  occurred,  repeti- 
tion of  the  remarks,  as  well  as  lack  of  previous 
acquaintance.  D.C.  Code  1940,  §  22-1107.  Mor- 
ris V.  District  of  Columbia,  31  A.2d  652,  1943 
D.C.  App.  LEXIS  215  (Cr.App.  1943). 

—  Public  place. 

A  public  vehicle,  such  as  a  taxicab,  plying  its 
business  on  a  public  street,  is  a  "public  place" 
within  disorderly  conduct  statute  making  it 
unlawful  for  any  person  to  use  indecent  or 
obscene  words  in  any  public  place.  D.C.  Code 
1940,  §  22-1107.  Morris  v.  District  of  Columbia, 
31  A.2d  652,  1943  D.C.  App.  LEXIS  215 
(Cr.App.  1943). 

—  Unlawful  assembly  or  congregation,  na- 

ture and  elements  of  offense. 

"Congregate  and  assemble"  provision  of  Dis- 
trict of  Columbia  disorderly  conduct  statute 
requires  presence  of  three  or  more  persons 
acting  in  concert  for  an  unlawful  purpose.  D.C. 
Code  §  22-1107.  Kilnoy  v.  District  of  Columbia, 
400  F.2d  761,  1968  U.S.  App.  LEXIS  5948 
(C.A.D.C.  1968). 

Attorney  representing  client  who  had  been 
subpoenaed  to  appear  before  House  Un-Ameri- 
can Activities  Committee  could  not  be  convicted 
of  violation  of  District  of  Columbia  unlawful 
assembly  statute  for  conduct  which  led  to  his 
forceful  removal  from  committee  room  by  order 
of  subcommittee  chairman  acting  alone  in  vio- 
lation of  committee  rules,  where  attorney  could 
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not  have  been  properly  charged  with  assetn- 
bhng  and  congregating,  an  essential  element  of 
offense,  and  an  attorney  representing  client 
could  not  come  within  definition  of  unlawful 
assembly.  D.C.  Code  §  22-1107.  Kilnoy  v.  Dis- 
trict of  Columbia,  400  F.2d  761,  1968  U.S.  App. 
LEXIS  5948  (C.A.D.C.  1968). 

Under  District  of  Columbia  unlawful  assem- 
bly statute  making  it  illegal  for  person  or  per- 
sons to  congregate  and  assemble  and  to  engage 
in  loud  and  boisterous  talking  or  disorderly 
conduct,  a  "congregation"  requires  at  least 
three  persons.  D.C.  Code  §  22-1107.  Kilnoy  v. 
District  of  Columbia,  400  F.2d  761,  1968  U.S. 
App.  LEXIS  5948  (C.A.D.C.  1968). 

Under  District  of  Columbia  statute  relating 
to  disorderly  conduct,  there  can  be  no  "unlawful 
assembly"  where  only  two  persons  at  the  most 
are  assembled.  D.C.  Code  §  22-1107.  Kilnoy  v. 
District  of  Columbia,  400  F.2d  761,  1968  U.S. 
App.  LEXIS  5948  (C.A.D.C.  1968). 

Conviction  for  unlawful  assembly,  based  on 
war  protester  defendants'  conduct  in  assem- 
bling in  front  of  public  building  entrance  with 
the  intent  to  impede  entry  into  the  building,  did 
not  require  proof  that  defendants  were  other- 
wise "disorderly"  or  that  their  actions  threat- 
ened to  cause  a  breach  of  the  peace;  purposely 
blocking  or  impeding  entry  into  a  public  build- 
ing enjoys  no  First  Amendment  protection,  cer- 
tainly none  sufficient  to  require  proof  of  an 
imminent  breach  of  the  peace  before  persons 
who  refuse  warnings  to  desist  may  be  pun- 
ished. Tetaz  V.  District  of  Columbia,  976  A.2d 
907,  2009  D.C.  App.  LEXIS  333  (2009). 

Conviction  for  unlawful  assembly  for  purpose 
of  incommoding  free  use  of  driveway  required 
both  proof  of  presence  of  three  or  more  persons 
acting  in  concert  for  unlawful  purpose  and 
proof  of  commission  of  act  of  incommoding.  D.C. 
Code  1981,  §  22-1107.  Odum  v.  District  of  Co- 
lumbia, 565  A.2d  302,  1989  D.C.  App.  LEXIS 
225  (1989). 

Although  proof  of  specific  intent  is  not  re- 
quired under  statute  governing  unlawful  as- 
sembly, proof  of  general  criminal  intent  is.  D.C. 
Code  1981,  §  22-1107.  Morgan  v.  District  of 
Columbia,  476  A.2d  1128,  1984  D.C.  App. 
LEXIS  416  (1984). 

Obstruction  of  justice. 

Evidence  that  group  of  demonstrators  of 
which  defendant  was  part  approached  to  within 
two  or  three  feet  of  another  group,  which  was 
being  arrested,  but  did  not  intermingle  physi- 
cally with  the  arrested  group  would  not  support 
conviction  for  obstructing  arrest,  under  disor- 
derly conduct  provision  of  unlawful  assembly 
statute.  D.C.  Code  §  22-1107.  Lange  v.  United 
States,  443  F.2d  720,  1971  U.S.  App.  LEXIS 
11245  (C.A.D.C.  1971). 

Picketing. 

Fact  that  group  continued  lawful  picketing 
was  not  enough  to  impute  to  group  defendant's 


intent  in  committing  wrongful  action  of  block- 
ing construction  site  driveway,  and,  therefore, 
evidence  failed  to  establish  concerted  unlawful 
purpose  necessary  to  obtain  conviction  of  defen- 
dant for  unlawful  assembly  for  purpose  of  in- 
commoding free  use  of  driveway.  D.C.  Code 
1981,  §  22-1107.  Odum  v  District  of  Columbia, 
565  A.2d  302,  1989  D.C.  App.  LEXIS  225 
(1989). 

Defendant's  activities  in  counterpicketing 
another  organization  by  carrying  a  sign  de- 
manding more  police  brutality  for  "Reds"  and 
dragging  what  purported  to  be  flag  of  a  foreign 
government  on  ground  in  front  of  crowd,  which 
gave  no  open  displays  of  anger  or  threats  of 
violence,  was  within  protection  of  First  Amend- 
ment and  did  not  constitute  disorderly  conduct. 
U.S.  Const.  Amend.  1;  D.C.  Code  1961,  §§  22- 
1107,  22-1121.  Allen  v  District  of  Columbia, 
187  A.2d  888,  1963  D.C.  App.  LEXIS  181  (App. 
1963). 

Pleadings  and  proof. 

Proof  of  actual  or  impending  breach  of  peace 
is  not  required  for  conviction  of  disorderly  con- 
duct; it  is  only  required  that  alleged  conduct 
occur  under  circumstances  such  that  breach  of 
peace  may  be  occasioned  thereby.  D.C.  Code 
1981,  §  22-1121(1).  Chemalali  v  District  of 
Columbia,  655  A.2d  1226,  1995  D.C.  App. 
LEXIS  53  (1995),  writ  of  certiorari  denied  by 
516  U.S.  818,  116  S.  Ct.  76,  133  L.  Ed.  2d  35, 
1995  U.S.  LEXIS  5457,  64  U.S.L.W.  3240 
(1995). 

Dismissal  of  charge  under  general  disorderly 
conduct  statute  removed  need  for  finding  that 
breach  of  the  peace  was  threatened  by  offensive 
language  of  defendant,  who  was  also  charged 
with  use  of  profane  language  or  indecent  or 
obscene  words  on  public  sidewalk.  D.C.  Code 
1961,  §§  22-1107,  22-1121.  WiUiams  v  District 
of  Columbia,  227  A.2d  60,  1967  D.C.  App. 
LEXIS  133  (App.  1967),  reversed  by  419  F2d 
638,  136  U.S.  App.  D.C.  56,  1969  U.S.  App. 
LEXIS  11844  (1969). 

Private  property. 

Requirement  that  those  charged  with  unlaw- 
ful assembly  act  under  circumstances  likely  to 
be  cause  of  breach  of  the  peace  is  not  applicable 
to  actions  on  private  property.  D.C.  Code  1981, 
§  22-1107.  Morgan  v  District  of  Columbia,  476 
A.2d  1128,  1984  D.C.  App.  LEXIS  416  (1984). 

Questions  of  law  and  fact. 

Whether  defendant,  charged  with  assault, 
public  intoxication  and  disorderly  conduct  in 
violation  of  District  of  Columbia  Code,  had 
mental  disease  which  should  have  excused  him 
from  criminal  responsibility  was  issue  of  ulti- 
mate fact  for  trier  thereof.  D.C.  Code  §§  22- 
504,  22-1107,  25-128.  Dempsey  v  United 
States,  251  A.2d  650,  1969  D.C.  App.  LEXIS 
230  (App.  1969). 


302 


Disturbances  of  the  Public  Peace 


§  22-1307 


Weight  to  be  given  testimony  of  witnesses 
who  related  that  conduct  of  defendant  at  time 
of  alleged  assault,  public  intoxication  and  dis- 
orderly conduct,  in  violation  of  District  of  Co- 
lumbia Code,  and  shortly  thereafter  was  bi- 
zarre and  weight  to  be  given  testimony  of 
government  witness  who  related  that  defen- 
dant was  intoxicated  at  time  of  alleged  offenses 
and  that  assault  was  triggered  by  refusal  to 
serve  him  beer  was  for  trier  of  fact.  D.C.  Code 
§§  22-504,  22-1107,  25-128.  Dempsey  v  United 
States,  251  A.2d  650,  1969  D.C.  App.  LEXIS 
230  (App.  1969). 

Accuracy  of  telephone  company's  procedure 
in  registering  harassing  telephone  calls  made 
to  complainant's  home  was  for  trial  court,  in 
proceeding  on  charge  of  disorderly  conduct  con- 
sisting of  making  harassing  telephone  calls. 
D.C.  Code  §  22-1107.  Coleman  v  District  of 
Columbia,  250  A.2d  555,  1969  D.C.  App.  LEXIS 
203  (App.  1969). 

Related  civil  actions. 

Disorderly  conduct  arrest  of  plaintiff,  who 
brought  suit  under  the  Federal  Tort  Claims  Act 
for  false  arrest,  was  without  probable  cause, 
since  the  obscene  expression  addressed  by 
plaintiff  to  police  officer  could  not  be  deemed 
grossly  offensive  to  those  fellow  workers  and 
passers-by  who  may  have  heard  it  but,  instead, 
is  an  everyday  expression  that  punctuates  ev- 
eryday street  language,  and  since  plaintiff^'s 
loud  protestations  did  not  create  a  substantial 
risk  of  provoking  violence.  D.C.  Code  §  22- 
1107.  Stewart  v  United  States,  428  F.  Supp. 
321,  1976  U.S.  Dist.  LEXIS  11915  (1976). 

Review. 

Where  Court  of  General  Sessions  of  the  Dis- 
trict of  Columbia  granted  motion  to  dismiss 
disorderly  conduct  charge  on  several  grounds 
but  subsequently  vacated  dismissal  with  re- 
spect to  jurisdictional  ground  only  and  question 
of  prosecutorial  authority  was  certified  to  Court 
of  Appeals,  any  action  Court  of  Appeals  might 
take  on  certified  question  could  not  alter  dis- 
missal of  charges  and  hence  certificate  was 
dismissed.  D.C.  Code  §§  22-1107,  23-102.  Dis- 
trict of  Columbia  v  Barry,  387  F.2d  860,  1967 
U.S.  App.  LEXIS  4367  (C.A.D.C.  1967). 

Court  of  Appeals,  on  appeal  from  conviction 
for  disorderly  conduct  and  simple  assault,  was 
reluctant  to  determine  whether  police  depart- 
ment form  containing  information  as  to  time, 
place  and  date  of  offense,  name  of  complainant, 
names  and  addresses  of  witnesses,  and  descrip- 
tion of  details  of  offense  was  produciable  under 
Jencks  Act  but  would  give  trial  court  opportu- 
nity in  first  instance  to  decide  issue  of 
produceability  under  established  guidelines. 
D.C.  Code  1961,  §§  22-504,  22-1107;  18  U.S.C. 
§  3500.  Duncan  v  United  States,  379  F.2d  148, 
1967  U.S.  App.  LEXIS  6334  (C.A.D.C.  1967). 


Finding  that  defendant  had,  as  charged  in 
the  information,  engaged  in  loud  and  boister- 
ous talking  and  other  disorderly  conduct  was 
an  independent  basis  of  defendant's  conviction, 
distinct  from  his  alleged  use  of  profane,  inde- 
cent and  obscene  words,  and  court  did  not 
abuse  its  discretion  in  denying  defendant's  ap- 
plication for  allowance  of  an  appeal.  D.C.  Code 
1961,  §  22-1107.  Stone  v  District  of  Columbia, 
359  F2d  275,  1966  U.S.  App.  LEXIS  6565 
(C.A.D.C.  1966). 

Search  and  seizure. 

Findings  in  support  of  order  granting  pre- 
trial motion  to  suppress  pistol  seized  from  be- 
neath seat  of  defendant's  automobile  near 
scene  of  his  arrest  for  disorderly  conduct  were 
insufficient  where  there  were  no  findings  upon 
which  Court  of  Appeals  could  base  judgment  as 
to  whether  pistol  was  product  of  search  and 
seizure  incident  to  lawful  arrest,  whether,  if  so, 
seizure  was  so  far  beyond  the  area  within 
defendant's  immediate  control  as  to  be  consti- 
tutionally impermissible,  and  whether,  if  pistol 
was  not  product  of  search  and  seizure  in  Fourth 
Amendment  sense  (officer  testified  that  he 
reached  under  seat  in  search  of  seat  adjust- 
ment lever  with  intent  of  driving  automobile  to 
precinct  station)  the  intrusion  into  the  automo- 
bile was  reasonable  and  warranted  under  the 
circumstances.  D.C.  Code  §§  22-1107,  22-3204; 
U.S.  Const.  Amend.  4.  United  States  v.  Jones, 
275  A.2d  541,  1971  D.C.  App.  LEXIS  296 

(1971)  . 

Trial  judge  did  not  err  in  denying  motion  to 
suppress  heroin  properly  seized  from  defen- 
dant, one  judge  being  of  the  opinion  that  defen- 
dant was  properly  "seized"  in  rapidly  moving 
on-street  investigation  and  discarding  of  nar- 
cotics was  not  product  of  illegal  police  action 
and  second  judge  being  of  opinion  that  officer 
had  probable  cause  to  arrest  defendant  for 
disorderly  conduct  and  seizure  of  heroin  was 
therefore  lawful.  D.C.  Code  §§  22-1107,  33-402; 
U.S.  Const.  Amend.  4.  Von  Sleichter  v.  United 
States,  267  A.2d  336,  1970  D.C.  App.  LEXIS 
311  (App.  1970),  affirmed  by  472  F.2d  1244,  153 
U.S.  App.  D.C.  169, 1972  U.S.  App.  LEXIS  8996 

(1972)  . 

Validity. 

—  Free  speech  and  press,  validity. 

Epithets  and  words  of  personal  abuse  are  not 
communication  of  information  safeguarded  by 
First  Amendment  protections,  and  may,  under 
certain  circumstances,  be  subject  to  punish- 
ment as  criminal  act.  U.S.  Const.Amend.  1. 
Chemalali  v.  District  of  Columbia,  655  A.2d 
1226,  1995  D.C.  App.  LEXIS  53  (1995),  writ  of 
certiorari  denied  by  516  U.S.  818,  116  S.  Ct.  76, 
133  L.  Ed.  2d  35,  1995  U.S.  LEXIS  5457,  64 
U.S.L.W.  3240  (1995). 
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Section  making  it  a  violation  to  use  obscene 
and  indecent  words  in  public  can  pass  constitu- 
tional muster  only  when  interpreted  to  require 
that  the  language  be  spoken  in  circumstances 
which  threaten  a  breach  of  the  peace.  D.C.  Code 
§  22-1107.  In  re  W.,  383  A.2d  646,  1978  D.C. 
App.  LEXIS  441  (1978). 

The  prohibition  of  and,  if  required,  prosecu- 
tion for  use  of  obscene  and  profane  language  in 
public  may  be  upheld  upon  interest  of  state  in 
preserving  community  moral  standards.  D.C. 
Code  1961,  §  22-1107.  WiUiams  v.  District  of 
Columbia,  227  A.2d  60,  1967  D.C.  App.  LEXIS 
133  (App.  1967),  reversed  by  419  F.2d  638,  136 
U.S.  App.  D.C.  56,  1969  U.S.  App.  LEXIS  11844 
(1969). 

—  In  general. 

There  is  a  state  interest  in  protecting  the 
sensibilities  of  passers-by  against  shock,  and 
this  does  not  depend  on  a  showing  of  any 
tendency  to  result  in  violence.  D.C.  Code  §  22- 
1107.  Von  Sleichter  v.  United  States,  472  F.2d 
1244,  1972  U.S.  App.  LEXIS  8996  (C.A.D.C. 
1972),  writ  of  certiorari  denied  by  409  U.S. 
1063,  93  S.  Ct.  555,  34  L.  Ed.  2d  517,  1972  U.S. 
LEXIS  338  (1972). 

Statute  prohibiting  use  of  profane  or  obscene 
language  in  public  would  be  valid  if  interpreted 
to  require  that  language  be  spoken  in  circum- 
stances which  threaten  a  breach  of  the  peace. 
D.C.  Code  §  22-1107;  U.S.  Const.  Amend.  1. 
Williams  v.  District  of  Columbia,  419  F.2d  638, 
1969  U.S.  App.  LEXIS  11844  (C.A.D.C.  1969). 

Fact  that  police  officers  sometimes  seem  to  be 
unwilling  to  enforce  District  of  Columbia's  dis- 
orderly conduct  statute  in  a  proper  manner  did 
not  necessitate  finding  that  the  law  was  so 
poorly  drafted  as  to  be  incapable  of  constitu- 
tional application.  D.C.  Code  §§  22-1107,  22- 
1121.  Washington  Mobilization  Committee  v. 
Cullinane,  400  F.  Supp.  186,  1975  U.S.  Dist. 
LEXIS  16420  (1975),  reversed  by  566  F.2d  107, 
184  U.S.  App.  D.C.  215,  1977  U.S.  App.  LEXIS 
11597,  1977  U.S.  App.  LEXIS  13879  (1977). 

Weight  and  sufficiency  of  evidence. 

Evidence  that  half  of  50-foot-wide  divided 
stairway  leading  to  the  Capitol  was  already 
closed  to  the  public  by  the  police  in  connection 
with  arrest  of  another  group  at  the  time  when 
group  of  demonstrators  of  which  defendant  was 
part  assembled  at  the  bottom  thereof,  and  that 
the  other  half  of  such  stairway  was  clear  did  not 
support  conviction,  under  unlawful  assembly 
statute,  for  obstructing  free  use  of  public  build- 
ing. D.C.  Code  §  22-1107.  Lange  v.  United 
States,  443  F2d  720,  1971  U.S.  App.  LEXIS 
11245  (C.A.D.C.  1971). 

Evidence  supported  finding  that  defendant 
war  protesters  assembled  in  front  of  public 
building  entrance  with  the  intent  to  impede 
entry  into  the  building,  thus  supporting  convic- 


tion for  unlawful  assembly;  officer  testified  that 
defendants  were  lying  immediately  in  front  of 
building  entrance  and  had  pulled  sheets  over 
themselves  and  lined  up  mock  coffins,  and 
defendants  failed  to  move,  though  told  three 
times  that  they  would  be  arrested  if  they  did 
not  leave  or  unobstruct  the  entrance.  Tetaz  v. 
District  of  Columbia,  976  A.2d  907,  2009  D.C. 
App.  LEXIS  333  (2009). 

Evidence  in  prosecution  of  defendants  for 
unlawful  assembly,  including  testimony  of  hotel 
security  chief  that  most  participants  at  conven- 
tion at  hotel  arrived  by  automobile  and  used 
driveway  to  reach  hotel,  supported  trial  court's 
finding  that  driveway  was  part  of  "entrance"  to 
building  within  meaning  of  unlawful  assembly 
statute  prohibiting  the  congregation  or  assem- 
bly at  entrance  of  any  private  building  or  en- 
closure. D.C.  Code  1981,  §  22-1107.  Morgan  v. 
District  of  Columbia,  476  A.2d  1128,  1984  D.C. 
App.  LEXIS  416  (1984). 

Evidence  in  defendants'  prosecution  for  un- 
lawful assembly,  including  evidence  that  police 
made  several  announcements  asking  defen- 
dants to  leave  driveway  of  hotel,  but  that  de- 
fendants failed  to  do  so,  was  sufficient  to  sup- 
port finding  that  defendants  intended  to 
obstruct  entrance  to  hotel  within  meaning  of 
unlawful  assembly  statute.  D.C.  Code  1981, 
§  22-1107.  Morgan  v.  District  of  Columbia,  476 
A.2d  1128,  1984  D.C.  App.  LEXIS  416  (1984). 

Evidence  supported  conviction  of  assault, 
public  intoxication  and  disorderly  conduct  in 
violation  of  District  of  Columbia  Code.  D.C. 
Code  §§  22-504,  22-1107,  25-128.  Dempsey  v. 
United  States,  251  A.2d  650,  1969  D.C.  App. 
LEXIS  230  (App.  1969). 

Defendant  could  not  have  been  convicted  of 
fighting  in  street  where  proof  was  that  incident 
occurred  inside  police  station.  D.C.  Code  §  22- 
1107.  Franklin  v.  District  of  Columbia,  248  A.2d 
677,  1968  D.C.  App.  LEXIS  232  (App.  1968). 

Evidence  supported  conviction  of  defendant 
for  using  profane  language,  indecent  and  ob- 
scene words,  on  public  sidewalk.  D.C.  Code 
1961,  §  22-1107.  WiUiams  v.  District  of  Colum- 
bia, 227  A.2d  60,  1967  D.C.  App.  LEXIS  133 
(App.  1967),  reversed  by  419  F2d  638,  136  U.S. 
App.  D.C.  56,  1969  U.S.  App.  LEXIS  11844 
(1969). 

Evidence  sustained  defendant's  conviction 
for  disorderly  conduct  and  simple  assault.  D.C. 
Code  1961,  §§  22-504,  22-1107.  Duncan  v. 
United  States,  219  A.2d  110,  1966  D.C.  App. 
LEXIS  166  (App.  1966),  remanded  by  379  F2d 
148,  126  U.S.  App.  D.C.  371,  1967  U.S.  App. 
LEXIS  6334  (1967). 

Evidence  sustained  convictions  for  disorderly 
conduct  and  drinking  in  public.  D.C.  Code  1961, 
§§  22-1107,  25-128.  Heard  v.  District  of  Colum- 
bia, 179  A.2d  723,  1962  D.C.  App.  LEXIS  350 
(Cr.App.  1962). 
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Evidence  that  taxicab  driver  made  certain 
suggestions  to  female  passenger  and  repeated 
the  suggestions  both  en  route  and  on  reaching 
their  destination  justified  finding  that  such 
remarks  were  "indecent"  and  "obscene"  within 


disorderly  conduct  statute  making  it  unlawful 
for  any  person  to  use  indecent  or  obscene  words 
in  "public  place".  D.C.  Code  1940,  §  22-1107. 
Morris  v.  District  of  Columbia,  31  A.2d  652, 
1943  D.C.  App.  LEXIS  215  (Cr.App.  1943). 


§  22-1308.  Playing  games  in  streets. 

It  shall  not  be  lawful  for  any  person  or  persons  to  play  the  game  of  football, 
or  any  other  game  with  a  ball,  in  any  of  the  streets,  avenues,  or  alleys  in  the 
City  of  Washington;  nor  shall  it  be  lawful  for  any  person  or  persons  to  play  the 
game  of  bandy,  shindy,  or  any  other  game  by  which  a  ball,  stone,  or  other 
substance  is  struck  or  propelled  by  any  stick,  cane,  or  other  substance  in  any 
street,  avenue,  or  alley  in  the  City  of  Washington,  under  a  penalty  of  not  more 
than  $5  for  each  and  every  such  offense. 

(July  29,  1892,  27  Stat.  325,  ch.  320,  §  17;  Feb.  11,  1895,  28  Stat.  650,  ch.  79.) 

Cross  references.  —  Conduct  of  prosecu-        1973  Ed.,  §  22-1108. 
tions  under  this  section,  see  §  22-1809. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1108. 


CASE  NOTES 


Analysis 

Admissions. 
Torts  of  child. 

Admissions. 

Offer  of  parents  of  children,  who  injured  aged 
woman  while  children  were  playing  in  street,  to 
pay  hospital  expenses,  was  not  a  recognition  of 
liability  and  evidence  pertaining  thereto  was 
properly  excluded.  Bateman  v.  Crim,  34  A.2d 
257,  1943  D.C.  App.  LEXIS  193  (Cr.App.  1943). 

Torts  of  child. 

In  absence  of  evidence  that  either  of  two 


minor  boys  had  previously  played  with  a  foot- 
ball on  sidewalk  in  violation  of  statute  or  that 
their  conduct  had  been  such  that  their  parents, 
with  closer  supervision,  would  have  been  aware 
that  boys  were  engaging  in  conduct  which  was 
unlawful  or  which  might  inflict  injury  upon 
others,  parents  of  boys  were  not  chargeable 
with  liability  for  injuries  sustained  by  pedes- 
trian with  whom  one  of  the  boys  collided  while 
attempting  to  catch  football.  D.C.  Code  1940, 
§  22-108.  Bateman  v.  Crim,  34  A.2d  257,  1943 
D.C.  App.  LEXIS  193  (Cr.App.  1943). 


§  22-1309.  Throwing  stones  or  other  missiles. 

It  shall  not  be  lawful  for  any  person  or  persons  within  the  District  of 
Columbia  to  throw  any  stone  or  other  missile  in  any  street,  avenue,  alley,  road, 
or  highway,  or  open  space,  or  public  square,  or  inclosure,  or  to  throw  any  stone 
or  other  missile  from  any  place  into  any  street,  avenue,  road,  or  highway,  alley, 
open  space,  public  square,  or  inclosure,  under  a  penalty  of  not  more  than  $500 
for  every  such  offense. 

(July  29,  1892,  27  Stat.  322,  ch.  320,  §  3;  July  23,  2008,  D.C.  Law  17-206,§  3, 
55  DCR  5168.) 


Cross  references.  —  Conduct  of  prosecu- 
tions under  this  section,  see  §  22-1809. 


Section  references. 

ferred  to  in  §  22-1012. 


This  section  is  re- 
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Prior  Codifications.  —  1981  Ed.,  §  22-  Legislative  history  of  Law  17-206.  —  For 
1109.  Law  17-206,  see  notes  following  §  22-3751. 

1973  Ed.,  §  22-1109. 

Effect  of  amendments.  —  D.C.  Law  17-206 
substituted  "$500"  for  "five  dollars". 

§  22-1310.  Urging  dogs  to  fight  or  create  disorder. 

It  shall  not  be  lawful  for  any  person  or  persons  to  entice,  induce,  urge,  or 
cause  any  dogs  to  engage  in  a  fight  in  any  street,  alley,  road,  or  highway,  open 
space,  or  public  square  in  the  District  of  Columbia,  or  to  urge,  entice,  or  cause 
such  dogs  to  continue  or  prolong  such  fight,  under  a  penalty  of  not  more  than 
$1,000  for  each  and  every  offense;  and  any  person  or  persons  who  shall  induce 
or  cause  any  animal  of  the  dog  kind  to  run  after,  bark  at,  frighten,  or  bite  any 
person,  horse,  or  horses,  cows,  cattle  of  any  kind,  or  other  animals  lawfully 
passing  along  or  standing  in  or  on  any  street,  avenue,  road,  or  highway,  or  alley 
in  the  District  of  Columbia,  shall  forfeit  and  pay  for  such  offense  a  sum  not 
exceeding  $1,000. 

(July  29,  1892,  27  Stat.  324,  ch.  320,  §  10;  Oct.  18,  1988,  D.C.  Law  7-176,§  7, 
35  DCR  4787;  Aug.  20,  1994,  D.C.  Law  10-151,  §  104,  41  DCR  2608.) 


Cross  references.  —  Conduct  of  prosecu- 
tions under  this  section,  see  §  22-1809. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1110. 

1973  Ed.,  §  22-1110. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  104  of  the  Omni- 
bus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  7-176.  —  Law 
7-176,  the  "Dangerous  Dog  Amendment  Act  of 


1988,"  was  introduced  in  Council  and  assigned 
Bill  No.  7-276,  which  was  referred  to  the  Com- 
mittee on  Human  Services.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  May  17, 
1988  and  May  31,  1988,  respectively  Signed  by 
the  Mayor  on  June  9,  1988,  it  was  assigned  Act 
No.  7-190  and  transmitted  to  both  Houses  of 
Congress  for  its  review. 

Legislative  history  of  Law  10-151.  —  For 
legislative  history  of  D.C.  Law  10-151,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1301. 


§  22-1311.  Allowing  dogs  to  go  at  large. 

(a)  If  any  owner  or  possessor  of  a  fierce  or  dangerous  dog  shall  permit  the 
same  to  go  at  large,  knowing  said  dog  to  be  fierce  or  dangerous,  to  the  danger 
or  annoyance  of  the  inhabitants,  he  shall  upon  conviction  thereof,  be  punished 
by  a  fine  not  exceeding  $5,000;  and  if  such  animal  shall  attack  or  bite  any 
person,  the  owner  or  possessor  thereof  shall,  on  conviction,  be  punished  by  a 
fine  not  exceeding  $10,000,  and  in  addition  to  such  punishment  the  court  shall 
adjudge  and  order  that  such  animal  be  forthwith  delivered  to  the  poundmaster, 
and  said  poundmaster  is  hereby  authorized  and  directed  to  kill  such  animal  so 
delivered  to  him. 

(b)  If  any  owner  or  possessor  of  a  female  dog  shall  permit  her  to  go  at  large 
in  the  District  of  Columbia  while  in  heat,  he  shall,  upon  conviction  thereof,  be 
punished  by  a  fine  not  exceeding  $20. 

(June  19, 1878,  20  Stat.  174,  ch.  323,  §  9;  June  30, 1902,  32  Stat.  547,  ch.  1332; 
Oct.  18,  1988,  D.C.  Law  7-176,  §  7(f),  35  DCR  4787.) 
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Prior  Codifications. 


1981  Ed.,  §  22-     legislative  history  of  D.C.  Law  7-176,  see  His- 


1111. 

1973  Ed.,  §  22-1111. 

Legislative  history  of  Law  7-176.  —  For 


torical  and  Statutory  Notes  following 
1310. 
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CASE  NOTES 


Construction  and  application. 

The  fact  that  Act  Cong.  June  19,  1878,  §§  4, 
5  (20  Stat.  173),  were  amended  many  years 
after  they  had  been  construed  as  not  imposing 
on  the  owner  of  a  dog  liability  for  an  injury 
caused  by  the  dog,  unless  he  knew  or  was 
charged  with  knowledge  of  its  vicious  propen- 
sities, by  Act  June  30,  1902  (D.C.  Code  1929,  T. 


6,  §  318andT.  20,  §§  917,  918)  without  chang- 
ing the  particular  provisions  construed,  indi- 
cates that  Congress,  which  is  presumed  to 
know  the  judicial  interpretation  put  on  its 
legislation,  approved  the  construction. 
Bardwell  v  Petty  286  F.  772,  1923  U.S.  App. 
LEXIS  2754  (1923). 


§  22-1312.  Lewd,  indecent,  or  obscene  acts;  sexual  pro- 
posal to  a  minor. 

It  is  unlawful  for  a  person,  in  public,  to  make  an  obscene  or  indecent 
exposure  of  his  or  her  genitalia  or  anus,  to  engage  in  masturbation,  or  to 
engage  in  a  sexual  act  as  defined  in  §  22-3001(8).  It  is  unlawful  for  a  person  to 
make  an  obscene  or  indecent  sexual  proposal  to  a  minor.  A  person  who  violates 
any  provision  of  this  section  shall  be  guilty  of  a  misdemeanor  and,  upon 
conviction,  shall  be  fined  not  more  than  $500,  imprisoned  for  not  more  than  90 
days,  or  both. 

(July  29,  1892,  27  Stat.  324,  ch.  320,  §  9;  July  8,  1898,  30  Stat.  724,  ch.  638; 
Sept,  26,  1942,  56  Stat.  760,  ch.  565;  June  9,  1948,  62  Stat.  346,  ch.  428,  title 
I,  §  101;  June  29,  1953,  67  Stat.  92,  ch.  159,  §  202(a)(1);  Apr.  24,  2007,  D.C. 
Law  16-306,  §  210,  53  DCR  8610;  May  26,  2011,  D.C.  Law  18-375,  §  2(b),  58 
DCR  731.) 


Cross  references.  —  Conduct  of  prosecu- 
tions under  this  section,  see  §  22-1809. 

Obscene  conduct,  see  §  22-2201. 

Sexual  performances  using  minors,  see  §  22- 
3101  et  seq. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-109  and  23-101. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1112. 

1973  Ed.,  §  22-1112. 

Effect  of  amendments.  —  D  C.  Law  16-306 
rewrote  subsec.  (a),  which  had  read  as  follows: 
"(a)  It  shall  not  be  lawful  for  any  person  or 
persons  to  make  any  obscene  or  indecent  expo- 
sure of  his  or  her  person,  or  to  make  any  lewd, 
obscene,  or  indecent  sexual  proposal,  or  to  com- 
mit any  other  lewd,  obscene,  or  indecent  act  in 
the  District  of  Columbia,  under  penalty  of  not 
more  than  $300  fine,  or  imprisonment  of  not 
more  than  90  days,  or  both,  for  each  and  every 
such  offense." 

D.C.  Law  18-375  rewrote  the  section,  which 
formerly  read: 

"(a)  It  shall  not  be  lawful  for  any  person  or 
persons  to  make  any  obscene  or  indecent  expo- 


sure of  his  or  her  person,  or  to  make  any  lewd, 
obscene,  or  indecent  sexual  proposal  in  the 
District  of  Columbia  under  penalty  of  not  more 
than  $300  fine,  or  imprisonment  of  not  more 
than  90  days,  or  both,  for  each  and  every  such 
offense. 

"(b)  Any  person  or  persons  who  shall  commit 
an  offense  described  in  subsection  (a)  of  this 
section,  knowing  he  or  she  or  they  are  in  the 
presence  of  a  child  under  the  age  of  16  years, 
shall  be  punished  by  imprisonment  of  not  more 
than  1  year,  or  fined  in  an  amount  not  to  exceed 
$1,000,  or  both,  for  each  and  every  such  of- 
fense." 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  210  of 
Omnibus  Public  Safety  Emergency  Amend- 
ment Act  of  2006  (D.C.  Act  16-445,  July  19, 
2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  210  of  Omnibus  Public  Safety  Con- 
gressional Review  Emergency  Amendment  Act 
of  2006  (D.C.  Act  16-490,  October  18,  2006,  53 
DCR  8686). 
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For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  210  of  Omnibus  Public  Safety  Con- 
gressional Review  Emergency  Amendment  Act 
of  2007  (D.C.  Act  17-10,  January  16,  2007,  54 
DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  210  of  Omnibus  Public  Safety  Sec- 
ond Congressional  Review  Emergency  Amend- 
ment Act  of  2007  (D.C.  Act  17-25,  April  19, 
2007,  54  DCR  4036). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  302(b)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Emergency  Amendment  Act 


of  2010  (D.C.  Act  18-693,  January  18,  2011,  58 
DCR  640). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  302(b)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 
19-45,  April  20,  2011,  58  DCR  3701). 

Legislative  history  of  Law  16-306.  —  For 
Law  16-306,  see  notes  following  §  22-404. 

Legislative  history  of  Law  18-375.  —  For 
history  of  Law  18-375,  see  notes  under  §  22- 
1307. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Arrest. 

Construction  and  application. 
Construction  with  other  laws. 
Corroboration. 
Defenses. 

Indictment  and  information. 

Judicial  actions. 

Nature  and  elements  of  offense. 

Presumptions  and  burden  of  proof. 

Review. 

Validity 

Voir  dire. 

Weight  and  sufficiency  of  evidence. 
Witnesses. 

Admissibility  of  evidence. 

Admission  by  defendant  that  he  was  present 
in  washroom  when  officer  entered  eliminated 
necessity  for  corroboration  of  presence  of  officer 
and  defendant  at  the  time  and  place  of  alleged 
lewd,  obscene,  and  indecent  act  in  the  wash- 
room, in  case  wherein  there  was  testimony  of 
only  one  witness  to  the  act,  namely  the  officer. 
D.C.  Code  1961,  §  22-1112.  Reed  v.  District  of 
Columbia,  226  A.2d  581,  1967  D.C.  App.  LEXIS 
131  (App.  1967). 

Arrest. 

Frisk  of  suspect  was  lawful  where  it  occurred 
after  officer  received  radio  report  of  citizen's 
complaint  of  "man  exposing  himself  and  Peep- 
ing Tom,"  where  officer  sighted  suspect,  who 
generally  matched  description  given,  within 
one  hour  and  only  one  block  from  location  of 
reported  offense,  and  where  suspect  reacted 
evasively  upon  seeing  police  cruiser.  D.C.  Code 
§§  22-1112(a),  22-1121(1),  22-3204,  23-581; 
U.S.  Const.  Amend.  4.  Robinson  v.  United 
States,  355  A.2d  567,  1976  D.C.  App.  LEXIS 
514  (1976). 

Construction  and  application. 

Law  extends  to  indecent  exposure  committed 
both  in  a  public  setting  and  a  private  one. 
Pamigoni  v.  District  of  Columbia,  933  A.2d  823, 


2007  D.C.  App.  LEXIS  588  (2007),  writ  of 
certiorari  denied  by  555  U.S.  996,  129  S.  Ct. 
511,  172  L.  Ed.  2d  360,  2008  U.S.  LEXIS  8054, 
77  U.S.L.W.  3265  (2008). 

Of  the  various  forms  of  sexual  conduct  pro- 
hibited by  statute,  such  as  adultery,  indecent 
exposure,  incest,  fornication,  seduction,  inde- 
cent liberties  with  children,  and  sodomy,  only 
sodomy,  indecent  exposure,  and  indecent  sexual 
acts  with  children  can  reasonably  be  deemed 
"lewd,  obscene  or  indecent,"  within  meaning  of 
sexual  proposal  statute,  with  the  result  that 
statute's  "sexual  proposal"  clause  could  be 
fairly  construed  to  prohibit  only  proposals  to 
commit  sodomy,  indecent  exposure,  or  in  the 
case  of  sexual  proposals  with  children,  to  per- 
form some  sexual  act.  D.C.  Code  §§  22-301, 
22-1002,  22-1112,  22-1901,  22-3001,  22-3501, 
22-3502.  District  of  Columbia  v.  Garcia,  335 
A.2d  217,  1975  D.C.  App.  LEXIS  353  (1975), 
writ  of  certiorari  denied  by  423  U.S.  894,  96  S. 
Ct.  192,  46  L.  Ed.  2d  125,  1975  U.S.  LEXIS 
2945  (1975). 

Under  statute  making  it  unlawful  for  any 
person  to  make  any  lewd,  obscene,  or  indecent 
"sexual  proposal,"  a  "sexual  proposal"  would 
connote  virtually  the  same  conduct  or  speech- 
conduct  as  "sexual  solicitation,"  and  clearly 
implies  a  personal  importunity  addressed  to  a 
particular  individual  to  do  some  sexual  act. 
D.C.  Code  §  22-1112(a).  District  of  Columbia  v. 
Garcia,  335  A.2d  217,  1975  D.C.  App.  LEXIS 
353  (1975),  writ  of  certiorari  denied  by  423  U.S. 
894,  96  S.  Ct.  192,  46  L.  Ed.  2d  125,  1975  U.S. 
LEXIS  2945  (1975). 

Given  the  nature  of  common-law  offense  of 
solicitation,  the  "sexual  proposal"  clause  of  stat- 
ute making  it  unlawful  for  any  person  to  make 
any  lewd,  obscene,  or  indecent  sexual  proposal, 
should  be  limited  to  solicitations  to  commit 
lewd,  obscene  or  indecent  sexual  acts  which,  if 
accomplished,  would  be  punishable  as  a  crime. 
D.C.  Code  §  22-1112(a).  District  of  Columbia  v. 
Garcia,  335  A.2d  217,  1975  D.C.  App.  LEXIS 
353  (1975),  writ  of  certiorari  denied  by  423  U.S. 
894,  96  S.  Ct.  192,  46  L.  Ed.  2d  125,  1975  U.S. 
LEXIS  2945  (1975). 
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Words  used  in  cases  under  "sexual  proposal" 
statute  may  or  may  not  be  obscene  in  them- 
selves; what  matters  is  that  sexual  acts  pro- 
posed are  lewd,  obscene  or  indecent  and  law- 
fully prohibited  by  statute,  not  the  character  of 
the  particular  words  in  which  the  proposal  was 
framed.  D.C.  Code  §  22-1112(a).  District  of  Co- 
lumbia V.  Garcia,  335  A.2d  217,  1975  D.C.  App. 
LEXIS  353  (1975),  writ  of  certiorari  denied  by 
423  U.S.  894,  96  S.  Ct.  192,  46  L.  Ed.  2d  125, 
1975  U.S.  LEXIS  2945  (1975). 

Statute  making  it  unlawful  for  any  person  to 
make  any  lewd,  obscene,  or  indecent  sexual 
proposal  does  not  require  an  open  or  public  act 
or  proposal  in  the  common-law  sense,  and  was 
not  designed  or  intended  to  apply  to  acts  com- 
mitted or  proposals  made  in  privacy  in  presence 
of  a  single  and  consenting  person.  D.C.  Code 
§  22- 1112(a).  District  of  Columbia  v  Garcia, 
335  A.2d  217,  1975  D.C.  App.  LEXIS  353 
(1975),  writ  of  certiorari  denied  by  423  U.S. 
894,  96  S.  Ct.  192,  46  L.  Ed.  2d  125,  1975  U.S. 
LEXIS  2945  (1975). 

Under  District  of  Columbia  statute  making  it 
unlawful  for  any  person  to  make  any  lewd, 
obscene  or  indecent  sexual  proposal,  or  to  com- 
mit any  other  lewd,  obscene  or  indecent  act  in 
the  District  of  Columbia,  an  open  or  public  act 
in  common-law  sense  is  no  longer  required,  but 
statute  is  not  designed  or  intended  to  apply  to 
an  act  committed  in  privacy  or  presence  of  a 
single,  consenting  person.  D.C.  Code  1951, 
§  22-1112(a).  Rittenour  v  District  of  Columbia, 
163  A.2d  558,  1960  D.C.  App.  LEXIS  239 
(Cr.App.  1960). 

Construction  with  other  laws. 

Whether  habeas  corpus  petitioner  who  was 
committed  under  the  District  of  Columbia  Sex- 
ual Psychopath  Act  would  be  entitled  to  release 
on  habeas  corpus  would  be  determined  on  like- 
lihood that  he  would,  if  released,  be  dangerous 
to  others  because  of  sexual  misconduct.  D.C. 
Code  §  22-1112(a).  Millard  v  Harris,  406  F.2d 
964,  1968  U.S.  App.  LEXIS  4951  (C.A.D.C. 
1968). 

Habeas  corpus  petitioner  who  had  been  com- 
mitted under  the  District  of  Columbia  Sexual 
Psychopath  Act  had  burden  to  show  that  his 
past  behavior,  viewed  under  the  illumination 
provided  by  psychiatric  evaluation  of  those  ac- 
tions, did  not  justify  conclusion  that  he  fell 
within  statutory  definition  of  one  who  was 
likely  to  inflict  injury  on  others.  D.C.  Code 
§  22-1112(a).  Millard  v  Harris,  406  R2d  964, 
1968  U.S.  App.  LEXIS  4951  (C.A.D.C.  1968). 

Petitioner  who  was  confined  in  hospital  pur- 
suant to  proceeding  under  District  of  Columbia 
Sexual  Psychopath  Act  had  burden  to  show  by 
preponderance  of  the  evidence  that  his  contin- 
ued confinement  as  sexual  psychopath  was  not 
justified.  D.C.  Code  §  22-1112(a).  Millard  v 


Harris,  406  F.2d  964,  1968  U.S.  App.  LEXIS 
4951  (C.A.D.C.  1968). 

Evidence  adduced  at  habeas  corpus  proceed- 
ing did  not  support  trial  court's  finding  that 
petitioner,  who  had  originally  been  committed 
under  the  District  of  Columbia  Sexual  Psycho- 
path Act,  would  be  likely  to  inflict  injury,  loss, 
pain  or  other  evil  on  others  by  his  sexual 
misconduct  if  he  were  released.  D.C.  Code  §  22- 
1112(a).  Millard  v  Harris,  406  F.2d  964,  1968 
U.S.  App.  LEXIS  4951  (C.A.D.C.  1968). 

Evidence  adduced  at  habeas  corpus  proceed- 
ing established  that  likelihood  of  serious  injury 
to  a  child  happening  to  see  the  petitioner  ex- 
pose himself  in  public  was  too  remote  to  justify 
commitment  under  District  of  Columbia  Sexual 
Psychopath  Act.  D.C.  Code  §  22-1112(a).  Mil- 
lard V  Harris,  406  F.2d  964,  1968  U.S.  App. 
LEXIS  4951  (C.A.D.C.  1968). 

As  proceeding  under  District  of  Columbia 
Sexual  Psychopath  Act  is  closely  related  to 
behavior  of  person  rather  than  to  his  mental 
condition  considered  apart  from  his  behavior, 
constitutional  guaranties  implicit  in  due  pro- 
cess of  law  must  come  into  play.  D.C.  Code 
§  22-1112(a).  Millard  v  Harris,  406  F.2d  964, 
1968  U.S.  App.  LEXIS  4951  (C.A.D.C.  1968). 

Corroboration. 

Testimony  of  a  single  witness  to  a  verbal 
invitation  to  sodomy  should  be  received  and 
considered  with  great  caution.  D.C.  Code  1961, 
§  22-1112.  Reed  v  District  of  Columbia,  226 
A.2d  581,  1967  D.C.  App.  LEXIS  131  (App. 
1967). 

In  cases  wherein  testimony  of  only  one  wit- 
ness to  verbal  invitation  to  sodomy  is  intro- 
duced, the  trial  court  should  require  corrobora- 
tion of  the  circumstances  surrounding  the 
parties  at  the  time,  such  as  presence  at  the 
alleged  time  and  place  and  similar  provable 
circumstances.  D.C.  Code  1961,  §  22-1112. 
Reed  v  District  of  Columbia,  226  A.2d  581, 
1967  D.C.  App.  LEXIS  131  (App.  1967). 

Corroboration  of  arresting  officer's  testimony 
was  not  required  to  establish  corpus  delicti  and 
to  sustain  conviction  for  indecent  exposure. 
D.C.  Code  1961,§  22-1112.  Nassif  v  District  of 
Columbia,  219  A.2d  495,  1966  D.C.  App.  LEXIS 
173  (App.  1966). 

There  must  be  corroboration  in  sex  offenses, 
especially  where  offense  is  purely  verbal  and 
proof  disappears  as  soon  as  words  are  spoken, 
but  government  is  not  required  to  produce 
witness  who  actually  heard  words  spoken  and 
corroboration  may  consist  of  circumstantial  ev- 
idence supporting  prosecutrix'  story.  D.C.  Code 
1961,  §  22-1112(a).  Goodsaid  v.  District  of  Co- 
lumbia, 187  A.2d  486,  1963  D.C.  App.  LEXIS 
176  (App.  1963). 

Reluctance  of  woman,  who  contended  that 
taxicab  driver  made  indecent  sexual  proposals 
to  her,  to  make  complaint,  driver's  offer  to 
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apologize  for  what  he  might  have  said,  hie 
failure  to  make  immediate  denial  of  charges, 
and  fact  that,  after  period  of  over  two  weeks,  he 
recognized  complainant  as  former  passenger, 
recalled  engaging  in  conversation  with  her,  and 
remembered  his  remark  to  her  as  she  left 
taxicab  sufficiently  corroborated  complainant's 
story.  D.C.  Code  1961,  §  22-1112(a).  Goodsaid  v. 
District  of  Columbia,  187  A.2d  486,  1963  D.C. 
App.  LEXIS  176  (App.  1963). 

Testimony  of  police  officers  who  had  observed 
commission  of  indecent  act  constituted  valid 
corroboration  of  alleged  act.  D.C.  Code  1961, 
§  22- 1112(a).  Herland  v.  District  of  Columbia, 
182  A.2d  362,  1962  D.C.  App.  LEXIS  306 
(Cr.App.  1962). 

Testimony  of  complaining  witness  in  prosecu- 
tion for  committing  a  lewd,  obscene  or  indecent 
act,  which  was  corroborated  by  her  companion 
except  for  the  actual  identification  of  defen- 
dant, was  sufficiently  corroborated  to  secure 
conviction.  D.C.  Code  1951,  §  22-1112.  McGhee 
v.  District  of  Columbia,  137  A.2d  721,  1958  D.C. 
App.  LEXIS  210  (Cr.App.  1958). 

Defenses. 

That  three  individuals'  alleged  simulation  of 
anal  intercourse  in  common  area  of  apartment 
building,  which  was  allegedly  observed  by 
building's  security  officer  on  building's  video 
surveillance  system,  may  have  violated  District 
of  Columbia  laws  prohibiting  indecent  or  lewd 
conduct  did  not  alter  conclusion  that  individu- 
als' alleged  assault  on  three  building  guests 
later  in  evening  was  not  foreseeable,  and  thus 
that  landlords  were  not  liable  for  assault. 
G'Sell  V.  Carven,  724  F.Supp.2d  101,  2010  U.S. 
Dist.  LEXIS  73134  (2010). 

The  penalty  structure  of  the  indecent  expo- 
sure statute  refutes  the  idea  that  the  consent  of 
a  child  under  the  age  of  sixteen  can  provide  a 
valid  defense.  Parnigoni  v.  District  of  Columbia, 
933  A.2d  823,  2007  D.C.  App.  LEXIS  588 
(2007),  writ  of  certiorari  denied  by  555  U.S. 
996, 129  S.  Ct.  511, 172  L.  Ed.  2d  360,  2008  U.S. 
LEXIS  8054,  77  U.S.L.W.  3265  (2008). 

Victim  could  not  have  consented  to  game  of 
naked  ping  pong  because  he  was  under  the  age 
of  sixteen  when  the  events  took  place,  and  such 
consent  was  barred  by  the  indecent  exposure 
statute.  Parnigoni  v.  District  of  Columbia,  933 
A.2d  823,  2007  D.C.  App.  LEXIS  588  (2007), 
writ  of  certiorari  denied  by  555  U.S.  996,  129  S. 
Ct.  511,  172  L.  Ed.  2d  360,  2008  U.S.  LEXIS 
8054,  77  U.S.L.W.  3265  (2008). 

Evidence  did  not  support  contention  made  for 
first  time  on  appeal  from  conviction  for  commit- 
ting lewd,  obscene,  and  indecent  act  that  defen- 
dant had  been  entrapped.  D.C.  Code  1961, 
§  22-1112.  Reed  v.  District  of  Columbia,  226 
A.2d  581,  1967  D.C.  App.  LEXIS  131  (App. 
1967). 


Unlocked  washroom  in  hotel  in  which  inde- 
cent act  occurred  was  a  public  place,  and  fact 
that  other  participant  willingly  engaged  did  not 
relieve  defendant  from  guilt  in  committing  such 
act  in  public.  D.C.  Code  1961,  §  22-1112(a). 
Herland  v.  District  of  Columbia,  182  A.2d  362, 
1962  D.C.  App.  LEXIS  306  (Cr.App.  1962). 

The  acquittal  of  defendant  of  charge  of  com- 
mitting an  indecent  act  precluded  the  govern- 
ment, as  a  matter  of  law,  from  relying  on  the 
evidence  relating  to  this  alleged  indecent  act  to 
support  its  charge  of  an  alleged  indecent  expo- 
sure on  the  same  night.  D.C.  Code  1961,  §  22- 
1112.  Hearn  v.  District  of  Columbia,  178  A.2d 
434,  1962  D.C.  App.  LEXIS  263  (Cr.App.  1962). 

Where  police  officer  made  phone  call  to  de- 
fendant and  went  to  defendant's  house  in  order 
to  investigate  a  suspected  homosexual  and  in 
order  to  confirm  the  suspicion  led  suspect  to 
believe  officer  would  not  resist  homosexual  ad- 
vances and  then  arrested  him,  defendant  was 
entrapped.  D.C.  Code  1951,  §  22-1112(a). 
Rittenour  v.  District  of  Columbia,  163  A.2d  558, 
1960  D.C.  App.  LEXIS  239  (Cr.App.  1960). 

Indictment  and  information. 

Where  prosecution  was  under  one  subsection 
of  statute,  the  wording  of  which  was  followed  by 
the  information,  but  upon  conviction  sentence 
was  imposed  under  another  subsection  of  stat- 
ute which  provided  for  stiffer  penalties,  and 
evidence  sustained  conviction,  case  would  be 
remanded  with  instructions  to  vacate  existing 
sentence  and  to  resentence  defendant  in  accor- 
dance with  subsection  of  statute  under  which 
he  was  prosecuted.  D.C.  Code  1951,  §  22- 
1112(a,  b).  Howard  v.  District  of  Columbia,  132 
A.2d  150,  1957  D.C.  App.  LEXIS  237  (Cr.App. 
1957). 

Judicial  actions. 

Although  trial  court  properly  dismissed  in- 
formations charging  violations  of  statute  mak- 
ing it  unlawful  to  commit  a  lewd,  obscene  and 
indecent  act  on  theory  that  statute  was  uncon- 
stitutionally vague,  order  purporting  to  enjoin 
police  department  from  notifying  employers  of 
fact  of  arrest  of  an  employee  for  other  sex 
offenses  until  "formal  charges"  had  been  filed, 
when  there  was  no  person  before  the  court  who 
had  sustained  a  direct  injury  as  a  result  of  the 
notification  policy,  was  an  abuse  of  discretion. 
D.C.  Code  §  22-1112(a).  District  of  Columbia  v. 
Walters,  319  A.2d  332,  1974  D.C.  App.  LEXIS 
211  (1974),  writ  of  certiorari  denied  by  419  U.S. 
1065,  95  S.  Ct.  650,  42  L.  Ed.  2d  661,  1974  U.S. 
LEXIS  3693  (1974). 

Nature  and  elements  of  offense. 

Before  use  of  assault  statute  to  cover  conduct 
that  appears  to  fall  within  bounds  of  misde- 
meanor statutes  can  be  countenanced  court 
must  be  certain  that  elements  of  assault  had 
been  estabKshed.  D.C.  Code  1951,  §§  22-504, 
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22-1112,  22-2701.  Guarro  v.  U.S.,  237  F.2d  578, 
1956  U.S.  App.  LEXIS  2939  (C.A.D.C.  1956). 

It  is  the  indecent  exposure  of  the  comparable 
portions  of  the  male  and  female  anatomy  that 
constitutes  the  crime  of  indecent  exposure;  in 
other  words,  the  indecent  exposure  of  human 
genitalia  is  the  offense.  Parnigoni  v.  District  of 
Columbia,  933  A.2d  823,  2007  D.C.  App.  LEXIS 
588  (2007),  writ  of  certiorari  denied  by  555  U.S. 
996, 129  S.  Ct.  511, 172  L.  Ed.  2d  360,  2008  U.S. 
LEXIS  8054,  77  U.S.L.W.  3265  (2008). 

Indecent  exposure  statute  requires  exposure 
at  such  a  time  and  place  where  as  a  reasonable 
man  he  knows  or  should  know  his  act  will  be 
open  to  the  observation  of  others.  Parnigoni  v. 
District  of  Columbia,  933  A.2d  823,  2007  D.C. 
App.  LEXIS  588  (2007),  writ  of  certiorari  de- 
nied by  555  U.S.  996,  129  S.  Ct.  511,  172  L.  Ed. 
2d  360,  2008  U.S.  LEXIS  8054,  77  U.S.L.W. 
3265  (2008). 

The  law  pertaining  to  indecent  exposure  does 
not  require  that  an  accused  have  a  specific 
intent  to  expose  himself  to  any  particular  per- 
son; it  is  sufficient  that  accused  generally  in- 
tended to  expose  himself  so  as  to  draw  atten- 
tion to  his  exposed  condition.  Parnigoni  v. 
District  of  Columbia,  933  A.2d  823,  2007  D.C. 
App.  LEXIS  588  (2007),  writ  of  certiorari  de- 
nied by  555  U.S.  996,  129  S.  Ct.  511,  172  L.  Ed. 
2d  360,  2008  U.S.  LEXIS  8054,  77  U.S.L.W. 
3265  (2008). 

Public  exposure  of  bare  buttocks  was  not 
violation  of  statute  prohibiting  indecent  expo- 
sure, which  was  limited  in  application  to  expo- 
sure of  human  genitalia.  D.C.  Code  1981,  §  22- 
1112(a).  Duvallon  v.  District  of  Columbia,  515 
A.2d  724,  1986  D.C.  App.  LEXIS  437  (1986). 

Ordinary  acts  involving  exposure  as  result  of 
carelessness  or  thoughtlessness,  particularly 
when  such  acts  take  place  within  privacy  of 
one's  home,  do  not  in  themselves  establish 
offense  of  indecent  exposure.  D.C.  Code  1961, 
§  22-1112.  Selph  v.  District  of  Columbia,  188 
A.2d  344,  1963  D.C.  App.  LEXIS  195  (App. 
1963). 

An  exposure  becomes  indecent  when  it  occurs 
at  such  a  time  and  place  where  reasonable  man 
knows  or  should  know  his  act  will  be  open  to 
observation  of  others;  the  required  criminal 
intent  is  usually  established  by  some  action  by 
which  defendant  draws  attention  to  his  exposed 
condition  or  by  display  in  place  so  public  that  it 
must  be  presumed  it  was  intended  to  be  seen  by 
others.  D.C.  Code  1961,  §  22-1112.  Hearn  v. 
District  of  Columbia,  178  A.2d  434,  1962  D.C. 
App.  LEXIS  263  (Cr.App.  1962). 

Nudity  is  not  per  se  "obscene",  and  it  is  not 
illegal  for  a  man  to  be  completely  unclothed  in 
his  room;  it  becomes  so  only  if  he  intentionally 
exposes  himself  to  other  persons.  D.C.  Code 
1961,  §  22-1112.  Hearn  v.  District  of  Columbia, 


178  A.2d  434,  1962  D.C.  App.  LEXIS  263 
(Cr.App.  1962). 

Homosexuality  is  not  a  crime.  D.C.  Code 
1951,  §  22-1112(a).  Rittenour  v.  District  of  Co- 
lumbia, 163  A.2d  558,  1960  D.C.  App.  LEXIS 
239  (Cr.App.  1960). 

A  criminal  intent  must  be  shown  in  prosecu- 
tion for  indecent  exposure  before  conviction  can 
be  upheld,  and  though  exposure  must  be  inten- 
tional and  not  accidental,  the  intent  required  is 
only  a  general  one,  and  need  not  be  directed 
toward  any  specific  person  or  persons.  D.C. 
Code  1951,  §  22-1112.  Peyton  v.  District  of 
Columbia,  100  A.2d  36,  1953  D.C.  App.  LEXIS 
181  (Cr.App.  1953). 

An  exposure  becomes  indecent  when  defen- 
dant exposes  himself  at  such  a  time  and  place 
where  as  a  reasonable  man  he  knows  or  should 
know  his  act  will  be  open  to  observation  by 
others.  D.C.  Code  1951,  §  22-1112.  Peyton  v. 
District  of  Columbia,  100  A.2d  36,  1953  D.C. 
App.  LEXIS  181  (Cr.App.  1953). 

The  criminal  intent  in  prosecution  for  inde- 
cent exposure  is  usually  established  by  some 
action  by  which  defendant  draws  attention  to 
his  exposed  condition  or  by  his  display  in  a 
place  so  public  that  it  must  be  presumed  that  it 
was  intended  to  be  seen  by  others,  or  the  intent 
can  be  also  inferred  from  recklessness  of  defen- 
dant's conduct  in  exposing  himself.  D.C.  Code 
1951,  §  22-1112.  Peyton  v.  District  of  Columbia, 
100  A.2d  36,  1953  D.C.  App.  LEXIS  181 
(Cr.App.  1953). 

In  prosecution  for  indecent  exposure,  where 
defendant  exposed  himself  in  a  public  area,  and 
photographs  showed  that  it  was  not  unlikely 
that  defendant  saw  group  of  walkers  approach- 
ing him  and  was  aware  of  their  presence,  de- 
fendant's conduct  was  sufficiently  reckless  to 
support  court's  finding  that  defendant  had 
criminal  intent  to  expose  himself.  D.C.  Code 
1951,  §  22-1112.  Peyton  v.  District  of  Columbia, 
100  A.2d  36,  1953  D.C.  App.  LEXIS  181 
(Cr.App.  1953). 

Presumptions  and  burden  of  proof. 

That  an  unidentified  man  left  washroom  im- 
mediately prior  to  arrest  of  defendant  for  com- 
mitting lewd,  indecent,  and  obscene  act  there 
and  that  arresting  officer  did  not  detain  the 
man  or  obtain  his  name  and  address  did  not 
give  rise  to  presumption  that  the  unidentified 
man's  testimony  would  not  have  supported  of- 
ficer's testimony,  in  absence  of  solid  foundation 
indicating  that  unidentified  man  had  witnessed 
the  acts  and  conduct  of  defendant.  D.C.  Code 
1961,  §§  22-1112.  Reed  v.  District  of  Columbia, 
226  A.2d  581,  1967  D.C.  App.  LEXIS  131  (App. 
1967). 

Before  conviction  for  indecent  exposure  can 
be  upheld,  it  must  be  shown  that  exposure  was 
intentional,  not  accidental.  D.C.  Code  1961, 
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§  22-1112.  Selph  v.  District  of  Columbia,  188 
A.2d  344,  1963  D.C.  App.  LEXIS  195  (App. 
1963). 

Review. 

Failure  of  trial  court  in  habeas  corpus  pro- 
ceeding to  distinguish  between  petitioner's  sex- 
ual and  nonsexual  misconduct  as  justification 
for  his  commitment  under  District  of  Columbia 
Sexual  Psychopath  Act  and  trial  court's  failure 
to  evaluate  likelihood,  as  opposed  to  mere  pos- 
sibility, that  petitioner  would  engage  in  sexual 
misconduct  if  released  constituted  reversible 
error.  D.C.  Code  §  22-1112(a).  Millard  v.  Har- 
ris, 406  F.2d  964,  1968  U.S.  App.  LEXIS  4951 
(C.A.D.C.  1968). 

In  view  of  citation  to  court  of  general  sessions 
of  decision  la3dng  down  rule  that  testimony  of  a 
single  witness  to  verbal  invitation  to  sodomy 
should  be  received  and  considered  with  great 
caution,  in  case  wherein  there  was  testimony  of 
only  one  witness  to  the  charged  lewd,  obscene, 
and  indecent  act,  reviewing  court  was  required 
to  assume  that  court  of  general  sessions  was 
fully  aware  of  the  rules  announced  in  that 
decision  and  that  the  testimony  of  the  witness 
had  been  received  and  considered  with  great 
caution.  D.C.  Code  1961,  §  22-1112.  Reed  v. 
District  of  Columbia,  226  A.2d  581,  1967  D.C. 
App.  LEXIS  131  (App.  1967). 

Where  trial  court,  in  prosecution  for  indecent 
exposure,  ruled  that  evidence  of  defendant's 
prior  conviction  could  only  be  introduced  for 
purpose  of  affecting  defendant's  credibility, 
judge's  subsequent  remark  that  it  was  an  un- 
usual case  to  have  same  man  previously  con- 
victed of  same  act  at  the  very  same  place,  did 
not  indicate  that  judge  improperly  considered 
the  prior  conviction  in  arriving  at  finding.  D.C. 
Code  1951,  §§  22-1112,  14-305.  Peyton  v.  Dis- 
trict of  Columbia,  100  A.2d  36,  1953  D.C.  App. 
LEXIS  181  (Cr.App.  1953). 

Validity. 

Indecent  exposure  statute  was  not  unconsti- 
tutionally vague,  given  that  cases  had  defined 
the  contours  of  the  statute's  application  beyond 
merely  its  wording.  Pamigoni  v.  District  of 
Columbia,  933  A.2d  823,  2007  D.C.  App.  LEXIS 
588  (2007),  writ  of  certiorari  denied  by  555  U.S. 
996, 129  S.  Ct.  511, 172  L.  Ed.  2d  360,  2008  U.S. 
LEXIS  8054,  77  U.S.L.W.  3265  (2008). 

Where  words  "lewd,"  "obscene,"  and  "inde- 
cent," as  used  in  statute  making  it  unlawful  for 
any  person  "to  make  any  lewd,  obscene,  or 
indecent  sexual  proposal.  .  .,"  were  joined  with 
the  term  "sexual  proposal,"  a  definite  context 
was  provided  in  which  the  words  could  be  given 
meaning  and  statute  was  not  void  for  vague- 
ness. D.C.  Code  §  22-1112(a).  District  of  Co- 
lumbia V.  Garcia,  335  A.2d  217,  1975  D.C.  App. 
LEXIS  353  (1975),  writ  of  certiorari  denied  by 


423  U.S.  894,  96  S.  Ct.  192,  46  L.  Ed.  2d  125, 
1975  U.S.  LEXIS  2945  (1975). 

Even  though  statute  prohibiting  any  person 
from  making  any  lewd,  obscene,  or  indecent 
sexual  proposal  might  be  neither  vague,  over- 
broad or  otherwise  invalid  as  applied  to  conduct 
charged  against  defendants,  they  nevertheless 
would  be  permitted  to  question  its  unconstitu- 
tional vagueness  or  overbreadth  if  it  was  sus- 
ceptible of  application  to  the  protected  expres- 
sion of  others.  D.C.  Code§  22-1112(a).  District 
of  Columbia  v.  Garcia,  335  A.2d  217,  1975  D.C. 
App.  LEXIS  353  (1975),  writ  of  certiorari  de- 
nied by  423  U.S.  894,  96  S.  Ct.  192,  46  L.  Ed.  2d 
125,  1975  U.S.  LEXIS  2945  (1975). 

Statute  making  it  unlawful  for  any  person  to 
make  any  lewd,  obscene,  or  indecent  sexual 
proposal  was  not  unconstitutional  as  applied  to 
proposals  to  commit  consensual  sexual  acts  in 
private  where,  while  sexual  proposal  made  by 
defendant  to  officer  was  made  in  apparent 
privacy  of  parked  automobile,  it  was  clear  from 
stipulated  facts  in  the  record  that  officer  was 
not  a  "consenting  person."  D.C.  Code  §  22- 
1112(a).  District  of  Columbia  v.  Garcia,  335 
A.2d  217,  1975  D.C.  App.  LEXIS  353  (1975), 
writ  of  certiorari  denied  by  423  U.S.  894,  96  S. 
Ct.  192,  46  L.  Ed.  2d  125,  1975  U.S.  LEXIS 
2945  (1975). 

"Sexual  proposal"  clause  of  statute  providing 
that  it  shall  be  unlawful  for  any  person  to  make 
any  lewd,  obscene,  or  indecent  sexual  proposal 
may  be  fairly  construed  to  proscribe  only  pro- 
posals to  commit  sodomy,  indecent  exposure,  or, 
in  case  of  sexual  proposals  addressed  to  chil- 
dren, to  perform  some  sexual  act,  and  as  so 
construed  is  not  so  vague  as  to  amount  to 
deprivation  of  due  process  of  law.  D.C.  Code 
§  22-1112(a);  U.S.  Const.  Amend.  5.  District  of 
Columbia  v.  Garcia,  335  A.2d  217,  1975  D.C. 
App.  LEXIS  353  (1975),  writ  of  certiorari  de- 
nied by  423  U.S.  894,  96  S.  Ct.  192,  46  L.  Ed.  2d 
125,  1975  U.S.  LEXIS  2945  (1975). 

Statute  making  it  an  offense  to  commit  a 
lewd,  obscene  and  indecent  act  is  unconstitu- 
tionally vague  in  failing  to  give  clear  notice  of 
what  conduct  is  forbidden  and  in  investing 
police  with  excessive  discretion  to  decide,  after 
the  fact,  who  has  violated  the  law,  and  statute 
could  not  be  sustained  on  theory  that  police 
department  practice  supported  construction  of 
statute  to  mean  the  deliberate  touching  in 
public  of  one's  own  or  another's  genitals  for 
purpose  of  sexual  arousal  or  on  theory  that  the 
indelicacy  of  the  subject  matter  excused  the 
failure  to  spell  out  precisely  the  acts  covered. 
D.C.  Code  §  22-1112(a).  District  of  Columbia  v. 
Walters,  319  A.2d  332,  1974  D.C.  App.  LEXIS 
211  (1974),  writ  of  certiorari  denied  by  419  U.S. 
1065,  95  S.  Ct.  650,  42  L.  Ed.  2d  661,  1974  U.S. 
LEXIS  3693  (1974). 

District  of  Columbia  statute  making  it  un- 
lawful to  commit  a  lewd,  obscene  and  indecent 
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act  was  unconstitutionally  vague  as  applied  to 
defendants  who  were  arrested  inside  a  commer- 
cial establishment  "engaging  in  acts  of  mutual 
masturbation."  D.C.  Code  §  22-1112(a).  Dis- 
trict of  Columbia  v.  Walters,  319  A.2d  332,  1974 
D.C.  App.  LEXIS  211  (1974),  writ  of  certiorari 
denied  by  419  U.S.  1065,  95  S.  Ct.  650, 42  L.  Ed. 
2d  661,  1974  U.S.  LEXIS  3693  (1974). 

Voir  dire. 

Trial  court  did  not  abuse  its  discretion  in 
failing  to  ask  jury  panel  specifically  whether 
they  would  be  influenced  by  fact  that  case 
involved  sex  crimes  with  little  girls,  since  de- 
fendant himself  covered  question  in  substance 
by  asking  jury  whether  their  impartiality 
would  be  affected  by  fact  that  crime,  which  they 
knew  was  sex  crime,  involved  children.  D.C. 
Code  1981,  §  22-1112(b).  Harlee  v.  District  of 
Columbia,  558  A.2d  351,  1989  D.C.  App.  LEXIS 
99  (1989). 

Weight  and  sufficiency  of  evidence. 

Great  caution  should  be  applied  in  consider- 
ing testimony  of  arresting  officer  in  cases  where 
alleged  assault  is  nonviolent  sexual  touching 
which  by  its  nature  left  no  traces  and  to  which 
there  were  no  other  witnesses.  D.C.  Code  1951, 
§§  22-504,  22-1112,  22-2701.  Guarro  v.  U.S., 
237  F.2d  578,  1956  U.S.  App.  LEXIS  2939 
(C.A.D.C.  1956). 

Police  officer's  testimony  that  defendant  who 
was  not  wearing  underwear  lifted  clothing  so 
that  her  front  vaginal  area  and  breasts  were 
fully  exposed  was  sufficient  for  indecent  expo- 
sure conviction,  although  officer  did  not  testify 
that  he  saw  her  vagina,  uterus,  uterine  tubes, 
and  ovaries.  Rolen-Love  v.  District  of  Columbia, 
980  A.2d  1063,  2009  D.C.  App.  LEXIS  453 
(2009). 

Jury  could  have  reasonably  found  that  defen- 
dant exposed  his  genitalia  to  another  individ- 
ual, and  thus,  evidence  was  sufficient  to  sup- 
port defendant's  conviction  for  indecent 
exposure;  individual  testified  that  defendant 
was  facing  him  "completely  naked,"  and  that 
defendant  "covered  his  genitals"  after  he  real- 
ized individual  was  in  the  basement  of  home. 
Parnigoni  v.  District  of  Columbia,  933  A.2d  823, 
2007  D.C.  App.  LEXIS  588  (2007),  writ  of 
certiorari  denied  by  555  U.S.  996,  129  S.  Ct. 
511,  172  L.  Ed.  2d  360,  2008  U.S.  LEXIS  8054, 
77  U.S.L.W.  3265  (2008). 

Defendant's  conduct  was  sufficiently  public  to 
come  within  the  indecent  exposure  statute,  and 
thus,  he  was  not  exempted  from  statute  on 
ground  that  his  actions  were  conducted  within 
a  private  home;  defendant  was  in  basement  of 
private  home  when  he  exposed  himself  and 
appeared  surprised  when  he  saw  another  indi- 
vidual walk  into  the  basement,  defendant  was 
in  an  open  part  of  home  where  people  gathered 
to  play  games  and  door  to  basement  was  not 


closed  or  locked,  and  reasonable  man  should 
have  known  his  act  would  be  open  to  the 
observation  of  others.  Parnigoni  v.  District  of 
Columbia,  933  A.2d  823,  2007  D.C.  App.  LEXIS 
588  (2007),  writ  of  certiorari  denied  by  555  U.S. 
996, 129  S.  Ct.  511, 172  L.  Ed.  2d  360,  2008  U.S. 
LEXIS  8054,  77  U.S.L.W.  3265  (2008). 

Evidence  was  sufficient  to  support  conviction 
for  attempted  lewd  acts;  evidence  showed  that, 
upon  discovering  that  his  niece  was  sexually 
active,  defendant  asked  her  several  times  to 
have  sex  with  him,  and  that  defendant  solicited 
sex  from  his  niece.  Pinckney  v.  United  States, 
906  A.2d  301,  2006  D.C.  App.  LEXIS  496 
(2006). 

Evidence  disclosed  that  defendant,  who  ap- 
peared without  clothes  in  early  morning  hours 
at  second  floor  window  of  his  hot  and  oppressive 
room  at  rear  of  hotel  overlooking  seemingly 
uninhabited  alley  area  and  who  was  observed 
by  several  police  officers  and  room  clerk,  did  not 
deliberately  and  intentionally  expose  himself, 
so  that  he  was  not  guilty  of  obscene  or  indecent 
exposure.  D.C.  Code  1961,  §  22-1112.  Ream  v. 
District  of  Columbia,  178  A.2d  434,  1962  D.C. 
App.  LEXIS  263  (Cr.App.  1962). 

Evidence  of  government  which  presented  two 
women  complainants,  who  testified  they  saw 
defendant  exposing  himself,  positively  identify- 
ing him  as  maintenance  man  in  their  apart- 
ment development,  was  sufficient  to  sustain 
finding  of  his  guilt  of  obscene  and  indecent 
exposure  notwithstanding  his  production  of  five 
alibi  witnesses.  D.C.  Code  1951,  §  22-1112. 
Campbell  v.  District  of  Columbia,  172  A.2d  557, 
1961  D.C.  App.  LEXIS  251  (Cr.App.  1961). 

Evidence  showed  sufficient  corroboration  of 
the  circumstances  to  sustain  conviction  for 
making  an  indecent  sexual  proposal.  D.C.  Code 
1951,  §  22-1112(a).  Howard  v.  District  of  Co- 
lumbia, 132  A.2d  150,  1957  D.C.  App.  LEXIS 
237  (Cr.App.  1957). 

Witnesses. 

Prosecution  was  not  entitled  to  attempt  to 
impeach  testimony  of  defendant  indicted  for 
second-degree  murder  by  referring  to  thirteen 
prior  convictions  of  petty  offenses  of  vagrancy, 
disorderly  conduct  and  soliciting  prostitution, 
inasmuch  as,  although  such  offenses  were  Dis- 
trict of  Columbia  Code  offenses  as  distin- 
guished from  municipal  ordinances,  none  of 
them  was  triable  by  jury.  D.C.  Code  1961, 
§§  14-305,  16-705(b),  22-1107,  22-1112(a),  22- 
1121,  22-2701,  22-3302,  22-3304;  U.S.  Const, 
art.  3,  §  2,  cl.  3.  Pinkney  v.  United  States,  363 
F.2d  696, 1966  U.S.  App.  LEXIS  5565  (C.A.D.C. 
1966). 

In  cases  wherein  testimony  of  only  one  wit- 
ness to  verbal  invitation  to  sodomy  is  intro- 
duced, evidence  of  good  character  is  particu- 
larly applicable.  D.C.  Code  1961,  §  22-1112. 
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Reed  v.  District  of  Columbia,  226  A.2d  581,  cent  act  in  department  store  restroom,  had 
1967  D.C.  App.  LEXIS  131  (App.  1967).  given  due  consideration  to  the  character  evi- 

Trial  court,  which  expressly  commented  on  dence.  D.C.  Code  1961,  §  22-1112.  Reed  v.  Dis- 
evidence  of  good  character  of  defendant  con-  trict  of  Columbia,  226  A.2d  581,  1967  D.C.  App. 
victed  of  committing  lewd,  obscene,  and  inde-     LEXIS  131  (App.  1967). 

§  22-1313.  Kindling  bonfires. 

It  shall  not  be  lawful  for  any  person  or  persons  within  the  limits  of  the 
District  of  Columbia  to  kindle  or  set  on  fire,  or  be  present,  aiding,  consenting, 
or  causing  it  to  be  done,  in  any  street,  avenue,  road,  or  highway,  alley,  open 
ground,  or  lot,  any  box,  barrel,  straw,  shavings,  or  other  combustible,  between 
the  setting  and  rising  of  the  sun;  and,  any  person  offending  against  the 
provisions  of  this  section  shall  on  conviction  thereof,  forfeit  and  pay  a  sum  not 
exceeding  $10  for  each  and  every  offense. 

(July  29,  1892,  27  Stat.  325,  ch.  320,  §  14.) 


Cross  references.  —  Conduct  of  prosecu-  1973  Ed.,  §  22-1113. 
tions  under  this  section,  see  §  22-1809. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1113. 


§  22-1314.  Disturbing  religious  congregation.  [Repealed]. 

Repealed. 

(July  29,  1892,  27  Stat.  324,  ch.  320,  §  11;  May  26,  2011,  D.C.  Law  18- 
375,§  2(c),  58  DCR  731.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1114. 

1973  Ed.,  §  22-1114. 

Emergency  legislation.  —  For  temporary 
(90  day)  repeal  of  section,  see  §  302(c)  of  Public 
Safety  Legislation  Sixty-Day  Layover  Emer- 
gency Amendment  Act  of  2010  (D.C.  Act  18-693, 
January  18,  2011,  58  DCR  640). 


For  temporary  (90  day)  repeal  of  section,  see 
§  302(c)  of  Public  Safety  Legislation  Sixty-Day 
Layover  Congressional  Review  Emergency 
Amendment  Act  of  2011  (D.C.  Act  19-45,  April 
20,  2011,  58  DCR  3701). 

Legislative  history  of  Law  18-375.  —  For 
history  of  Law  18-375,  see  notes  under  §  22- 
1307. 


§  22-1314.01.  Definitions. 

For  the  purpose  of  §  22-1314.02,  the  term: 

(1)  "Health  professional"  means  a  person  licensed  to  practice  a  health 
occupation  in  the  District  pursuant  to  §  3-1201.01. 

(2)  "Medical  facility"  includes  a  hospital,  clinic,  physician's  office,  or  other 
facility  that  provides  health  or  surgical  services. 

(3)  "Person"  shall  not  include: 

(A)  The  chief  medical  officer  of  the  medical  facility  or  his  or  her 
designee; 

(B)  The  chief  executive  officer  of  the  medical  facility  or  his  or  her 
designee; 

(C)  An  agent  of  the  medical  facility;  or 

(D)  A  law  enforcement  officer  in  the  performance  of  his  or  her  official 

duty 
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(July  29,  1892,  27  Stat.  322,  ch.  320,  § 
11-157,  §  2,  43  DCR  3699.) 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1114.1. 

Emergency  legislation.  —  For  temporary 
addition  of  section,  see  §  2  of  the  Interference 
with  Medical  Facihties  and  Health  Profession- 
als Congressional  Review  Emergency  Amend- 
ment Act  of  1996  (D.C.  Act  11-306,  July  26, 
1996,  43  DCR  4205). 

Legislative  history  of  Law  11-157.  —  Law 
11-157,  the  "Interference  with  Medical  Facili- 


11a,  as  added  Sept.  20,  1996,  D.C.  Law 


ties  and  Health  Professionals  Amendment  Act 
of  1996,"  was  introduced  in  Council  and  as- 
signed Bill  No.  11-385,  which  was  referred  to 
the  Committee  on  the  Judiciary.  The  Bill  was 
adopted  on  first  and  second  readings  on  May  7, 
1996,  and  June  19,  1996,  respectively.  Signed 
by  the  Mayor  on  June  19,  1996,  it  was  assigned 
Act  No.  11-286  and  transmitted  to  both  Houses 
of  Congress  for  its  review.  D.C.  Law  11-157 
became  effective  on  September  20,  1996. 


§  22-1314.02.  Prohibited  acts. 

(a)  It  shall  be  unlawful  for  a  person,  except  as  otherwise  authorized  by 
District  or  federal  law,  alone  or  in  concert  with  others,  to  willfully  or  recklessly 
interfere  with  access  to  or  from  a  medical  facility  or  to  willfully  or  recklessly 
disrupt  the  normal  functioning  of  such  facility  by: 

(1)  Physically  obstructing,  impeding,  or  hindering  the  free  passage  of  an 
individual  seeking  to  enter  or  depart  the  facility  or  from  the  common  areas  of 
the  real  property  upon  which  the  facility  is  located; 

(2)  Making  noise  that  unreasonably  disturbs  the  peace  within  the  facility; 

(3)  Trespassing  on  the  facility  or  the  common  areas  of  the  real  property 
upon  which  the  facility  is  located; 

(4)  Telephoning  the  facility  repeatedly  to  harass  or  threaten  owners, 
agents,  patients,  and  employees,  or  knowingly  permitting  any  telephone  under 
his  or  her  control  to  be  so  used  for  the  purpose  of  threatening  owners,  agents, 
patients,  and  employees;  or 

(5)  Threatening  to  inflict  injury  on  the  owners,  agents,  patients,  employ- 
ees, or  property  of  the  medical  facility  or  knowingly  permitting  any  telephone 
under  his  or  her  control  to  be  used  for  such  purpose. 

(b)  A  person  shall  not  act  alone  or  in  concert  with  others  with  the  intent  to 
prevent  a  health  professional  or  his  or  her  family  from  entering  or  leaving  the 
health  professional's  home. 

(c)  Subsections  (a)  and  (b)  of  this  section  shall  not  be  construed  to  prohibit 
any  otherwise  lawful  picketing  or  assembly. 

(d)  Any  person  who  violates  subsections  (a)  or  (b)  of  this  section,  upon 
conviction,  shall  be  fined  not  more  than  $1,000,  imprisoned  for  not  more  than 
180  days,  or  both. 

(July  29,  1892,  27  Stat.  322,  ch.  320,  §  lib,  as  added  Sept.  20,  1996,  D.C.  Law 
11-157,  §  2,  43  DCR  3699.) 


Section  references.  —  This  section  is  re- 
ferred to  in  §  22-1314.01. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1114.2. 

Temporary  Amendment  of  Section.  — 

Temporary  amendment  of  Reestablishment  of 
Health  Services  Planning  and  Certificate  of 
Need  Program:  Sections  201  through  221  of 


D.C.  Law  11-75  reestablished  the  Health  Ser- 
vices Planning  and  Certificate  of  Need  Pro- 
gram. 

Section  301(b)  of  D.C.  Law  11-75  provided 
that  this  act  shall  expire  after  225  days  of  its 
having  taken  effect. 

See  §§  2  and  3  of  D.C.  Law  11-133. 

Section  5(b)  of  D.C.  Law  11-133  provided  that 


315 


§  22-1315 


Criminal  Offenses  and  Penalties 


the  act  shall  expire  on  the  225th  day  of  its 
having  taken  effect. 

Emergency  legislation.  —  Emergency  Re- 
establishment  of  a  Health  Services  Planning 
and  Certificate  of  Need  Regulatory  Program: 
For  temporary  reestablishment  of  a  Health 
Services  Planning  and  Certificate  of  Need  Reg- 
ulatory Program  in  the  District  of  Columbia, 
see  §  201-221  of  the  Interference  with  Medical 
Facilities  and  Health  Professionals  and  Rees- 
tablishment of  Health  Services  Planning  and 
Certificate  of  Need  Program  Emergency  Act  of 

1995  (D.C.  Act  11-117,  July  25,  1995,  42  DCR 
4044). 

For  temporary  re-establishment  of  a  health 
services  planning  and  certificate  of  need  regu- 
latory program  in  the  District  of  Columbia,  see 
§§  2  through  23  of  the  Health  Services  Plan- 
ning and  Certificate  of  Need  Program  Emer- 
gency Act  of  1995  (D.C.  Act  11-151,  November  9, 
1995,  42  DCR  6550). 

For  temporary  addition  of  section,  see  §  2  of 
the  Interference  with  Medical  Facilities  and 
Health  Professionals  Congressional  Review 
Emergency  Amendment  Act  of  1996  (D.C.  Act 
11-306,  July  26,  1996,  43  DCR  4205). 

For  temporary  establishment  of  a  health  ser- 
vices planning  and  certificate  of  need  regula- 
tory program  in  the  District  of  Columbia,  see 
§  2-22  of  the  Health  Services  Planning  Pro- 
gram Legislative  Review  Emergency  Act  of 

1996  (D.C.  Act  11-345,  August  8,  1996,  43  DCR 
4517). 

Legislative  history  of  Law  11-75.  —  Law 

11-75,  the  "Interference  with  Medical  Facilities 
and  Health  Professionals  and  Reestablishment 


of  Health  Services  Planning  and  Certificate  of 
Need  Program  Temporary  Act  of  1995,"  was 
introduced  in  Council  and  assigned  Bill  No. 
11-374.  The  Bill  was  adopted  on  first  and  sec- 
ond readings  on  July  11,  1995,  and  July  29, 
1995,  respectively.  Signed  by  the  Mayor  on 
August  11,  1995,  it  was  assigned  Act  No.  11-136 
and  transmitted  to  both  Houses  of  Congress  for 
its  review.  D.C.  Law  11-75  became  effective  on 
December  15,  1995. 

Legislative  history  of  Law  11-133.  —  Law 
11-133,  the  "Health  Services  Planning  and  Cer- 
tificate of  Need  Program  Temporary  Amend- 
ment Act  of  1996,"  was  introduced  in  Council 
and  Assigned  Bill  No.  11-560.  The  Bill  was 
adopted  on  first  and  second  readings  on  Febru- 
ary 6,  1996,  and  March  5,  1996,  respectively. 
Signed  by  the  Mayor  on  March  21,  1996,  it  was 
assigned  Act  No.  11-240  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  11-133  became  effective  on  May  29,  1996. 

Legislative  history  of  Law  11-157.  —  For 
legislative  history  of  D.C.  Law  11-157,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1314.01. 

Delegation  of  Authority.  —  Delegation  of 
authority  pursuant  to  D.C.  Law  11-117,  the 
"Interference  with  Medical  Facilities  and 
Health  Professionals  and  Reestablishment  of 
Health  Services  Planning  and  Certificate  of 
Need  Program  Emergency  Act  of  1995":  See 
Mayor's  Order  95-112,  August  18,  1995. 

Delegation  of  authority  pursuant  to  the 
Health  Services  Planning  and  Certificate  of 
Need  Program  Emergency  Act  of  1995,  effective 
November  7,  1995  (D.C.  Act  11-151),  see  May- 
or's Order  95-162,  December  4,  1995. 


§  22-1315.  Interference  with  foreign  diplomatic  and  con- 
sular offices,  officers,  and  property  —  Prohib- 
ited. [Repealed]. 

Repealed. 

(May  7,  1988,  D.C.  Law  7-105,  §  2,  35  DCR  728.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1115. 

Legislative  history  of  Law  7-105.  —  Law 

7-105,  the  "Protection  for  Foreign  Officials,  Of- 
ficial Guests,  and  Internationally  Protected 
Persons  Amendment  Act  of  1987,"  was  intro- 
duced in  Council  and  assigned  Bill  No.  7-59, 
which  was  referred  to  the  Committee  of  the 


Whole.  The  Bill  was  adopted  on  first  and  second 
readings  on  December  8,  1987  and  January  5, 
1988,  respectively.  The  Bill  was  transmitted  to 
the  Mayor  on  January  12,  1988,  and  was 
deemed  approved  without  signature  upon  expi- 
ration of  the  10-day  mayoral  review  period.  The 
Bill  was  assigned  Act  No.  7-138  and  transmit- 
ted to  both  Houses  of  Congress  for  its  review. 


§  22-1316.  Same  —  Penalties;  exception.  [Repealed]. 


Repealed. 

(1981  Ed.,  §  22-1116;  May  7,  1988,  D.C.  Law  7-105,  §  2,  35  DCR  728.) 
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Legislative  history  of  Law  7-105.  —  See 

note  to  §  22-1315. 

§  22-1317.  Flying  fire  balloons  or  parachutes. 

It  shall  not  be  lawful  for  any  person  or  persons  to  set  up  or  fly  any  fire  balloon 
or  parachute  in  or  upon  or  over  any  street,  avenue,  alley,  open  space,  public 
enclosure,  or  square  within  the  limits  of  the  City  of  Washington,  under  a 
penalty  of  not  more  than  $10  for  each  and  every  such  offense. 

(July  29,  1892,  27  Stat.  322,  ch.  320,  §  4;  Feb.  11,  1895,  28  Stat.  650,  ch.  79; 
July  29,  1970,  84  Stat.  667,  Pub.  L.  91-358,  title  VIII,  §  802.) 

Cross  references.  —  Conduct  of  prosecu-        1973  Ed.,  §  22-1117. 
tions  under  this  section,  see  §  22-1809. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1117. 

§  22-1318.  Driving   or   riding   on   footways   in  public 
grounds. 

If  any  person  shall  drive  or  lead  any  horse,  mule,  or  other  animal,  or  any 
cart,  wagon,  or  other  carriage  whatever  on  any  of  the  paved  or  graveled 
footways  in  and  on  any  of  the  public  grounds  belonging  to  the  United  States 
within  the  District  of  Columbia,  or  shall  ride  thereon,  except  at  the  intersection 
of  streets,  alleys,  and  avenues,  each  and  every  such  offender  shall  forfeit  and 
pay  for  each  offense  a  sum  not  less  than  $1  nor  more  than  $5. 

(July  29,  1892,  27  Stat.  325,  ch.  320,  §  16.) 

Cross  references.  —  Conduct  of  prosecu-        1973  Ed.,  §  22-1118. 
tions  under  this  section,  see  §  22-1809. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1118. 

§  22-1319.  False  alarms  and  false  reports;  hoax  weapons. 

(a)  It  shall  be  unlawful  for  any  person  or  persons  to  willfully  or  knowingly 
give  a  false  alarm  of  fire  within  the  District  of  Columbia,  and  any  person  or 
persons  violating  the  provisions  of  this  subsection  shall,  upon  conviction,  be 
deemed  guilty  of  a  misdemeanor  and  be  punished  by  a  fine  not  exceeding 
$1,000  or  by  imprisonment  for  not  more  than  6  months,  or  by  both  such  fine 
and  imprisonment.  Prosecutions  for  violation  of  the  provisions  of  this  subsec- 
tion shall  be  on  information  filed  in  the  Superior  Court  of  the  District  of 
Columbia  by  the  Office  of  the  Attorney  General  for  the  District  of  Columbia. 

(a-1)  It  shall  be  unlawful  for  any  person  or  persons  to  willfully  or  knowingly 
use,  or  allow  the  use  of,  the  911  call  system  to  make  a  false  or  fictitious  report 
or  complaint  which  initiates  a  response  by  District  of  Columbia  emergency 
personnel  or  officials  when,  at  the  time  of  the  call  or  transmission,  the  person 
knows  the  report  or  complaint  is  false.  Any  person  or  persons  violating  the 
provisions  of  this  subsection  shall,  upon  conviction,  be  deemed  guilty  of  a 
misdemeanor  and  be  punished  by  a  fine  not  exceeding  $1,000  or  by  imprison- 
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ment  for  not  more  than  6  months.  Prosecutions  for  violation  of  the  provisions 
of  this  subsection  shall  be  on  information  filed  in  the  Superior  Court  of  the 
District  of  Columbia  by  the  Office  of  the  Attorney  General  for  the  District  of 
Columbia. 

(b)  (1)  It  shall  be  unlawful  for  any  person  to  willfully  or  knowingly  make,  or 
cause  to  be  made,  a  false  or  fictitious  report  to  any  individual  which  initiates 
a  response  by  District  of  Columbia  emergency  personnel  or  officials,  wherein 
such  report  involves,  is  alleged  to  involve,  or  may  reasonably  be  deemed  to 
involve,  the  delivery,  presence,  or  use  of  a  weapon  of  mass  destruction,  as 
defined  by  §  22-3152(12),  within  the  District  of  Columbia. 

(2)  It  shall  be  a  violation  of  this  subsection  for  any  person  to  willfully  and 
knowingly  give,  transport,  mail,  send,  or  cause  to  be  sent  any  hoax  weapon  of 
mass  destruction,  as  defined  by  §  22-3152(3),  to  another  person  or  to  place  any 
such  hoax  weapon  of  mass  destruction  in  or  upon  any  real  or  personal  property. 

(3)  Any  person  violating  the  provisions  of  this  subsection  shall,  upon 
conviction,  be  guilty  of  a  misdemeanor  and  be  punished  by  imprisonment  of  not 
more  than  one  year  or  fined  in  an  amount  not  to  exceed  the  greater  of  $10,000 
or  the  costs  of  responding  to  and  consequential  damages  resulting  from  the 
offense,  or  both. 

(c)  (1)  It  shall  be  unlawful  for  anyone  to  willfully  or  knowingly,  with  the 
intent  of  intimidating  or  frightening  people,  causing  panic  or  civil  unrest, 
extorting  profit,  or  causing  economic  damage,  make,  or  cause  to  be  made,  a 
false  or  fictitious  report  to  any  individual,  which  initiates  a  response  by 
District  of  Columbia  emergency  personnel  or  officials,  wherein  such  report 
involves,  is  alleged  to  involve,  or  may  reasonably  be  deemed  to  involve,  the 
delivery,  presence,  or  use  of  a  weapon  of  mass  destruction,  as  defined  by 
§  22-3152(12),  within  the  District  of  Columbia. 

(2)  It  shall  be  a  violation  of  this  subsection  for  any  person  to  willfully  or 
knowingly,  with  the  intent  of  intimidating  or  frightening  people,  causing  panic 
or  civil  unrest,  extorting  profit,  or  causing  economic  damage,  give,  transport, 
mail,  send,  or  cause  to  be  sent  any  hoax  weapon  of  mass  destruction,  as  defined 
by  §  22-3152(3),  to  another  person  or  to  place  any  such  hoax  weapon  of  mass 
destruction  in  or  upon  any  real  or  personal  property. 

(3)  Any  person  violating  the  provisions  of  this  subsection  shall,  upon 
conviction,  be  guilty  of  a  felony  and  may  be  punished  by  imprisonment  of  not 
more  than  5  years  or  fined  in  an  amount  not  to  exceed  the  greater  of  $50,000 
or  the  costs  of  responding  to  and  consequential  damages  resulting  from  the 
offense,  or  both. 

(d)  (1)  It  shall  be  unlawful  for  any  person  to  willfully  or  knowingly,  during  a 
state  of  emergency,  as  declared  by  the  Mayor  pursuant  to  §  7-2304,  with  the 
intent  of  intimidating  or  frightening  people,  causing  panic  or  civil  unrest, 
extorting  profit,  or  causing  economic  damage,  make,  or  cause  to  be  made,  a 
false  or  fictitious  report  to  any  individual,  which  initiates  a  response  by 
District  of  Columbia  emergency  personnel  or  officials,  wherein  such  report 
involves,  is  alleged  to  involve,  or  may  reasonably  be  deemed  to  involve,  the 
delivery,  presence,  or  use  of  a  weapon  of  mass  destruction,  as  defined  by 
§  22-3152(12),  within  the  District  of  Columbia. 
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(2)  It  shall  be  a  violation  of  this  subsection  for  any  person  to  willfully  or 
knowingly,  during  a  state  of  emergency,  as  declared  by  the  Mayor  pursuant  to 
§  7-2304,  with  the  intent  of  intimidating  or  frightening  people,  causing  panic 
or  civil  unrest,  extorting  profit,  or  causing  economic  damage,  give,  transport, 
mail,  send,  or  cause  to  be  sent  any  hoax  weapon  of  mass  destruction,  as  defined 
by  §  22-3152(3),  to  another  person  or  to  place  any  such  hoax  weapon  of  mass 
destruction  in  or  upon  any  real  or  personal  property. 

(3)  Any  person  violating  the  provisions  of  this  subsection  shall,  upon 
conviction,  be  guilty  of  a  felony  and  may  be  punished  by  imprisonment  of  not 
more  than  10  years  or  fined  in  an  amount  not  to  exceed  $100,000  or  the  cost  of 
responding  to  and  consequential  damages  resulting  from  the  offense,  or  both. 

(e)  For  the  purposes  of  subsections  (b),  (c),  and  (d)  of  this  section,  the 
manner  in  which  the  false  or  fictitious  report  is  communicated  may  include, 
but  is  not  limited  to: 

(1)  A  writing; 

(2)  An  electronic  transmission  producing  a  visual,  audio,  or  written 
result; 

(3)  An  oral  statement;  or 

(4)  A  signing. 

(f)  There  is  jurisdiction  to  prosecute  any  person  who  participates  in  the 
commission  of  any  offense  described  in  this  section  if  any  act  in  furtherance  of 
the  offense  occurs  in  the  District  of  Columbia  or  where  the  effect  of  any  act  in 
furtherance  of  the  offense  occurs  in  the  District  of  Columbia. 

(June  8,  1906,  34  Stat.  220,  ch.  3055,  §  1;  Apr.  1,  1942,  56  Stat.  190,  ch.  207, 
§  1;  July  8,  1963,  77  Stat.  77,  Pub.  L.  88-60,  §  1;  July  29,  1970,  84  Stat.  570, 
Pub.  L.  91-358,  title  I,  §  155(a);  May  21,  1994,  D.C.  Law  10-119,  §  8,  41  DCR 
1639;  Oct.  17,  2002,  D.C.  Law  14-194,  §  153,  49  DCR  5306;  Apr.  7,  2006,  D.C. 
Law  16-91,  §  142,  52  DCR  10637;  May  26,  2011,  D.C.  Law  18-373,  §  3,) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1119. 

1973  Ed.,  §  22-1119. 

Effect  of  amendments.  —  D.C.  Law  14-194 
designated  subsec.  (a),  and  added  subsecs.  (b) 
to  (f). 

D.C.  Law  16-91,  in  par.  (c)(2),  substituted 
"§  22-3152(3)"  for  "§  22-3152(12)". 

D.C.  Law  18-373  rewrote  subsec.  (a);  and 
added  subsec.  (a-1).  Prior  to  amendment, 
subsec.  (a)  read  as  follows:  "(a)  It  shall  be 
unlawful  for  any  person  or  persons  to  wilfully 
or  knowingly  give  a  false  alarm  of  fire  within 
the  District  of  Columbia,  and  any  person  or 
persons  violating  the  provisions  of  this  section 
shall  upon  conviction,  be  deemed  guilty  of  a 
misdemeanor  and  be  punished  by  a  fine  not 
exceeding  $100  or  by  imprisonment  for  not 
more  than  6  months,  or  by  both  such  fine  and 
imprisonment.  Prosecutions  for  violation  of  the 
provisions  of  this  section  shall  be  on  informa- 
tion filed  in  the  Superior  Court  of  the  District  of 
Columbia  by  the  Corporation  Counsel  of  the 


District  of  Columbia  or  by  any  Assistant  Corpo- 
ration Counsel." 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  103  of 
Public  Safety  Legislation  Sixty-Day  Layover 
Emergency  Amendment  Act  of  2010  (D.C.  Act 

18-  693,  January  18,  2011,  58  DCR  640). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  103  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 

19-  45,  April  20,  2011,  58  DCR  3701). 
Legislative  history  of  Law  10-119.  —  For 

legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1302. 

Legislative  history  of  Law  14-194.  —  Law 

14-194,  the  "Omnibus  Anti -Terrorism  Act  of 
2002",  was  introduced  in  Council  and  assigned 
Bill  No.  14-373,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  April  9, 
2002,  and  May  7,  2002,  respectively  Signed  by 
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the  Mayor  on  June  3,  2002,  it  was  assigned  Act 
No.  14-380  and  transmitted  to  both  Houses  of 
Congress  for  its  review.  D.C.  Law  14-194  be- 
came effective  on  October  17,  2002. 

Legislative  history  of  Law  16-91.  —  For 
Law  16-91,  see  notes  following  §  22-3152. 

Legislative  history  of  Law  18-373.  —  Law 
18-373,  the  "Health  and  Safety  911  Abuse  Pre- 
vention Amendment  Act  of  2010",  was  intro- 


duced in  Council  and  assigned  Bill  No.  18-692, 
which  was  referred  to  the  Committee  on  Public 
Safety  and  the  Judiciary.  The  Bill  was  adopted 
on  first  and  second  readings  on  November  9, 
2010,  and  December  7,  2010,  respectively. 
Signed  by  the  Mayor  on  January  12,  2011,  it 
was  assigned  Act  No.  18-682  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  18-373  became  effective  on  May  26,  2011. 


§  22-1320.  Sale  of  tobacco  to  minors  under  18  years  of  age. 

Recodified  as  §  7-1721.02 

(Feb.  7,  1891,  26  Stat.  736,  ch.  117;  May  2,  1991,  D.C.  Law  8-262,  §  3,  37  DCR 
8434.) 


§  22-1321.  Disorderly  conduct. 

(a)  In  any  place  open  to  the  general  public,  and  in  the  communal  areas  of 
multi-unit  housing,  it  is  unlawful  for  a  person  to: 

(1)  Intentionally  or  recklessly  act  in  such  a  manner  as  to  cause  another 
person  to  be  in  reasonable  fear  that  a  person  or  property  in  a  person's 
immediate  possession  is  likely  to  be  harmed  or  taken; 

(2)  Incite  or  provoke  violence  where  there  is  a  likelihood  that  such 
violence  will  ensue;  or 

(3)  Direct  abusive  or  offensive  language  or  gestures  at  another  person 
(other  than  a  law  enforcement  officer  while  acting  in  his  or  her  official  capacity) 
in  a  manner  likely  to  provoke  immediate  physical  retaliation  or  violence  by 
that  person  or  another  person. 

(b)  It  is  unlawful  for  a  person  to  engage  in  loud,  threatening,  or  abusive 
language,  or  disruptive  conduct,  with  the  intent  and  effect  of  impeding  or 
disrupting  the  orderly  conduct  of  a  lawful  public  gathering,  or  of  a  congrega- 
tion of  people  engaged  in  any  religious  service  or  in  worship,  a  funeral,  or 
similar  proceeding. 

(c)  It  is  unlawful  for  a  person  to  engage  in  loud,  threatening,  or  abusive 
language,  or  disruptive  conduct,  which  unreasonably  impedes,  disrupts,  or 
disturbs  the  lawful  use  of  a  public  conveyance  by  one  or  more  other  persons. 

(d)  It  is  unlawful  for  a  person  to  make  an  unreasonably  loud  noise  between 
10:00  p.m.  and  7:00  a.m.  that  is  likely  to  annoy  or  disturb  one  or  more  other 
persons  in  their  residences. 

(e)  It  is  unlawful  for  a  person  to  urinate  or  defecate  in  public,  other  than  in 
a  urinal  or  toilet. 

(f)  It  is  unlawful  for  a  person  to  stealthily  look  into  a  window  or  other 
opening  of  a  dwelling,  as  defined  in  §  6-101.07,  under  circumstances  in  which 
an  occupant  would  have  a  reasonable  expectation  of  privacy.  It  is  not  necessary 
that  the  dwelling  be  occupied  at  the  time  the  person  looks  into  the  window  or 
other  opening. 

(g)  It  is  unlawful,  under  circumstances  whereby  a  breach  of  the  peace  may 
be  occasioned,  to  interfere  with  any  person  in  any  public  place  by  jostling 
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against  the  person,  unnecessarily  crowding  the  person,  or  placing  a  hand  in  the 
proximity  of  the  person's  handbag,  pocketbook,  or  wallet. 

(h)  A  person  who  violates  any  provision  of  this  section  shall  be  guilty  of  a 
misdemeanor  and,  upon  conviction,  shall  be  fined  not  more  than  $500, 
imprisoned  not  more  than  90  days,  or  both. 

(June  29,  1953,  67  Stat.  98,  ch.  159,  §  211(a);  redesignated  §  211,  May  21, 
1994,  D.C.  Law  10-119,  §  9(a),  41  DCR  1639;  May  26,  2011,  D.C.  Law 
18-375,§  3(a),  58  DCR  731.) 


Cross  references.  —  Burning  of  cross  or 
other  religious  symbol,  see  §  22-3312.02. 

Defacement  of  public  or  private  building  or 
property,  see  §  22-3312.01. 

Entities  conducting  prosecutions,  failure  to 
pay  fines,  see  §  22-1809. 

Wearing  of  masks  for  particular  purposes, 
see  §  22-3312.03. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1121. 

1973  Ed.,  §  22-1121. 

Effect  of  amendments.  —  D  C.  Law  18-375 
rewrote  the  section,  which  formerly  read: 

"Whoever,  with  intent  to  provoke  a  breach  of 
the  peace,  or  under  circumstances  such  that  a 
breach  of  the  peace  may  be  occasioned  thereby: 
(1)  acts  in  such  a  manner  as  to  annoy,  disturb, 
interfere  with,  obstruct,  or  be  offensive  to  oth- 
ers; (2)  congregates  with  others  on  a  public 
street  and  refuses  to  move  on  when  ordered  by 
the  police;  (3)  shouts  or  makes  a  noise  either 
outside  or  inside  a  building  during  the  night- 
time to  the  annoyance  or  disturbance  of  any 
considerable  number  of  persons;  (4)  interferes 
with  any  person  in  any  place  by  jostling  against 
such  person  or  unnecessarily  crowding  such 


person  or  by  placing  a  hand  in  the  proximity  of 
such  person's  pocketbook,  or  handbag;  or  (5) 
causes  a  disturbance  in  any  streetcar,  railroad 
car,  omnibus,  or  other  public  conveyance,  by 
running  through  it,  climbing  through  windows 
or  upon  the  seats,  or  otherwise  annoying  pas- 
sengers or  employees,  shall  be  fined  not  more 
than  $250  or  imprisoned  not  more  than  90 
days,  or  both." 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  303(a)  of 
Public  Safety  Legislation  Sixty-Day  Layover 
Emergency  Amendment  Act  of  2010  (D.C.  Act 

18-  693,  January  18,  2011,  58  DCR  640). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  303(a)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 

19-  45,  April  20,  2011,  58  DCR  3701). 
Legislative  history  of  Law  10-119.  —  For 

legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1302. 

Legislative  history  of  Law  18-375.  —  For 

history  of  Law  18-375,  see  notes  under  §  22- 
1307. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Arrest. 

Construction  and  application. 

Construction  with  federal  law. 

Freedom  of  speech  and  of  the  press,  generally. 

Indictment  and  information. 

Instructions. 

Joint  or  separate  trials. 

Jurisdiction. 

Juvenile  offenders. 

Legislative  intent. 

Nature  and  elements  of  offense. 

Parties. 

Picketing. 

Police  powers. 

Presumptions  and  burden  of  proof. 
Probable  cause. 
Public  transportation. 
Review. 


Sentence  and  punishment. 

Tort  liability 

Validity 

Weight  and  sufficiency  of  evidence. 
Witnesses. 

Admissibility  of  evidence. 

Where  prosecutions  for  disorderly  conduct 
and  for  vagrancy  were  consolidated  for  trial, 
evidence  of  prior  criminal  convictions  of  defen- 
dants, though  not  relevant  to  charge  of  disor- 
derly conduct,  were  required  to  establish  va- 
grancy under  statute.  D.C.  Code  1961,  §§  22- 
1121(4),  22-3302(1).  Riley  v  District  of 
Columbia,  207  A.2d  121,  1965  D.C.  App.  LEXIS 
159  (App.  1965). 

Admission,  in  prosecution  for  using  profane, 
indecent  and  obscene  language,  disorderly  con- 
duct, and  making  rude  and  obscene  gestures,  of 
witnesses'  conclusions  that  language  was  pro- 
fane, obscene  and  indecent  was  reversible  er- 


321 


§  22-1321 


Criminal  Offenses  and  Penalties 


ror,  even  though  proof  of  actions  may  have  been 
sufficient  to  sustain  conviction.  D.C.  Code  1951, 
§§  22-1107,  22-1121.  Heilman  v.  District  of 
Columbia,  172  A.2d  141,  1961  D.C.  App.  LEXIS 
244  (Cr.App.  1961). 

Arrest. 

Mass  arrests  of  demonstrators  by  District  of 
Columbia  police  officers  were  not  invalid  for 
failure  to  contemporaneously  complete  field  ar- 
rest forms  or  other  procedures  for  recording 
information  necessary  to  establish  probable 
cause;  if  all  members  of  a  group  are  arrested 
the  prosecutor  may  be  able  to  prove,  by  testi- 
mony of  on-the-scene  policemen,  that  there  was 
probable  cause  to  believe  that  the  group  as  a 
whole  was  violating  the  law  by  violence  or 
obstruction  or  by  remaining  on  the  scene  after 
reasonable  notice  and  opportunity  to  disperse. 
D.C.  Code  §  22-1121(2).  Washington  MobiUza- 
tion  Committee  v.  Cullinane,  566  F.2d  107, 
1977  U.S.  App.  LEXIS  13879  (C.A.D.C.  1977). 

Where  persons  taken  into  custody  during 
Vietnam  war  demonstrations  were  told  by  Dis- 
trict of  Columbia  police  that  they  were  under 
arrest  and,  if  they  asked,  were  informed  that 
they  were  charged  with  disorderly  conduct 
there  was  no  violation  of  due  process,  on  ground 
that  statement  of  the  charges  was  not  suffi- 
ciently specific,  i.e.,  whether  arrest  was  for 
violation  of  failure-to-move-on  statute  or  viola- 
tion of  order  issued  under  police  line  regula- 
tions. D.C.  Code  §  22-1121(2).  Washington  Mo- 
bilization Committee  v.  Cullinane,  566  F.2d 
107,  1977  U.S.  App.  LEXIS  13879  (C.A.D.C. 
1977). 

Simply  talking  back  to  a  policeman  does  not 
justify  an  arrest  for  disorderly  conduct.  D.C. 
Code  §§  22-1107,  22-1121.  Von  Sleichter  v. 
United  States,  472  F.2d  1244,  1972  U.S.  App. 
LEXIS  8996  (C.A.D.C.  1972),  writ  of  certiorari 
denied  by  409  U.S.  1063,  93  S.  Ct.  555,  34  L.  Ed. 
2d  517,  1972  U.S.  LEXIS  338  (1972). 

Police  officers  observing  physical  confronta- 
tion unfolding  between  suspect  and  security 
guard  tasked  with  safeguarding  entrance  to 
police  department  headquarters  had  probable 
cause  to  arrest  suspect,  since  officers  had  every 
reason  to  believe  that  suspect  was  at  very  least 
committing  disorderly  conduct  in  violation  of 
District  of  Columbia  law.  Marcus  v.  District  of 
Columbia,  646  F.Supp.2d  58,  2009  U.S.  Dist. 
LEXIS  73735  (2009). 

Standard  guiding  an  officer  in  deciding 
whether  a  breach  of  the  peace  has  occurred  or 
will  occur  is  the  presence  of  a  substantial  risk  of 
violence.  D.C.  Code  §  22-1121.  Washington  Mo- 
bilization Committee  v.  Cullinane,  400  F.  Supp. 
186,  1975  U.S.  Dist.  LEXIS  16420  (1975),  re- 
versed by  566  F.2d  107,  184  U.S.  App.  D.C.  215, 
1977  U.S.  App.  LEXIS  11597,  1977  U.S.  App. 
LEXIS  13879  (1977). 


Officer  had  probable  cause  to  arrest  defen- 
dant for  committing  misdemeanor  offense  in 
his  presence,  such  that  defendant's  arrest  was 
lawful  and  subsequent  search  of  defendant's 
person  was  reasonable  within  the  meaning  of 
the  Fourth  Amendment;  since  officer  saw  defen- 
dant urinate  on  front  bumper  of  van  parked  in 
gas  station  parking  lot,  officer  had  probable 
cause  to  arrest  defendant  for  disorderly  conduct 
and  defacing  of  private  property.  U.S. 
Const.Amend.  4;  D.C.  Code  §§  23-581,  878  A.2d 
486  (a). 

Police  need  not  await  outbreak  of  violence 
before  attempting  to  control  situation  by  mak- 
ing disorderly  conduct  arrest.  D.C.  Code  1981, 
§  22-1121(1).  Chemalah  v.  District  of  Colum- 
bia, 655  A.2d  1226,  1995  D.C.  App.  LEXIS  53 
(1995),  writ  of  certiorari  denied  by  516  U.S. 
818,  116  S.  Ct.  76,  133  L.  Ed.  2d  35,  1995  U.S. 
LEXIS  5457,  64  U.S.L.W.  3240  (1995). 

Officer  did  not  have  to  await  occurrence  of 
actual  breach  of  peace  before  arresting  defen- 
dant who  was  kicking,  poking,  and  shouting 
profanities  at  people  on  street.  D.C.  Code  1981, 
§  22-1121(1).  Chemalali  v.  District  of  Colum- 
bia, 655  A.2d  1226,  1995  D.C.  App.  LEXIS  53 
(1995),  writ  of  certiorari  denied  by  516  U.S. 
818,  116  S.  Ct.  76,  133  L.  Ed.  2d  35,  1995  U.S. 
LEXIS  5457,  64  U.S.L.W.  3240  (1995). 

Claim  that  defendant's  finger-pointing  ges- 
ture from  car  and  mouthing  of  word  "pow"  to 
undercover  police  officers  in  unmarked  vehicle 
justified  Terry  stop  as  coming  very  close  to 
being  crime  in  itself  did  not  establish  officer's 
reasonable  articulable  suspicion  for  investiga- 
tory stop,  where  officer  testified  that  he  stopped 
car  because  he  thought  defendant  may  have 
gun,  not  because  he  thought  gesture  was  itself 
a  crime,  and  there  was  no  evidence  that  defen- 
dants knew  that  individuals  in  vehicle  were 
police  officers.  D.C.  Code  1981,  §§  22-504,  22- 
507,  22-1121.  United  States  v.  Bellamy,  619 
A.2d  515,  1993  D.C.  App.  LEXIS  18  (1993). 

Officer  had  probable  cause  to  arrest  for  dis- 
orderly conduct  person  whom  he  had  stopped 
for  traffic  violation  where  such  person  was 
openly  flouting  officer's  request  not  to  go  back 
to  his  car,  with  inflammatory  language  and 
violent  motions,  and  passersby  were  attracted 
by  the  commotion.  D.C.  Code  §  22-1107. 
Gueory  v.  District  of  Columbia,  408  A.2d  967, 
1979  D.C.  App.  LEXIS  493  (1979). 

Frisk  of  suspect  was  lawful  where  it  occurred 
after  officer  received  radio  report  of  citizen's 
complaint  of  "man  exposing  himself  and  Peep- 
ing Tom,"  where  officer  sighted  suspect,  who 
generally  matched  description  given,  within 
one  hour  and  only  one  block  from  location  of 
reported  offense,  and  where  suspect  reacted 
evasively  upon  seeing  police  cruiser.  D.C.  Code 
§§  22-1112(a),  22-1121(1),  22-3204,  23-581; 
U.S.  Const.  Amend.  4.  Robinson  v.  United 
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states,  355  A.2d  567,  1976  D.C.  App.  LEXIS 
514  (1976). 

Construction  and  application. 

"Disorderly"  conduct  statute  is  not  applicable 
for  mere  use  of  indecent  or  obscene  words,  but 
only  if  the  language  is,  under  contemporary 
community  standards,  so  grossly  offensive  to 
members  of  the  public  who  actually  overhear  it 
as  to  amount  to  a  "nuisance".  D.C.  Code  §§  22- 
1107,  22-1121.  Von  Sleichter  v.  United  States, 
472  F.2d  1244,  1972  U.S.  App.  LEXIS  8996 
(C.A.D.C.  1972),  writ  of  certiorari  denied  by  409 
U.S.  1063,  93  S.  Ct.  555,  34  L.  Ed.  2d  517,  1972 
U.S.  LEXIS  338  (1972). 

"Jostling  against"  as  used  in  disorderly  con- 
duct statute  proscribing  interfering  with  any 
person  in  any  place  by  jostling  against  such 
person  or  unnecessarily  crowding  him  or  by 
placing  a  hand  in  the  proximity  of  such  person's 
pocketbook  or  handbag  contemplates  rough 
physical  touching  of  one  individual  by  another. 
D.C.  Code  §  22-1121(4).  In  re  B.,  395  A.2d  59, 
1978  D.C.  App.  LEXIS  576  (1978). 

In  disorderly  conduct  statute  proscribing  in- 
terfering with  any  person  in  any  place  by  jos- 
tling against  such  person  or  unnecessarily 
crowding  him  or  by  placing  a  hand  in  the 
proximity  of  such  person's  pocketbook  or  hand- 
bag, prohibition  against  placing  a  hand  in  the 
proximity  of  person's  pocketbook  or  handbag  is 
conduct  readily  understood  and  comports  with 
legislative  intent  to  prevent  pickpocketing  by 
means  of  physically  touching  and  then  stealth- 
ily snatching  purse  or  pocketbook  from  victim. 
D.C.  Code  §  22-1121(4).  In  re  B.,  395  A.2d  59, 
1978  D.C.  App.  LEXIS  576  (1978). 

Term  "unnecessarily  crowding"  in  disorderly 
conduct  statute  proscribing  interfering  with 
any  person  in  any  place  by  jostling  against  such 
person  or  unnecessarily  crowding  him  or  by 
placing  a  hand  in  the  proximity  of  such  person's 
pocketbook  or  handbag  is  ambiguous  in  that  its 
meaning  depends  on  sensibility  of  some  third 
person;  the  term  "unnecessarily  crowding"  is 
therefore  superfluous  and  is  to  be  regarded  as 
mere  surplusage.  D.C.  Code  §  22-1121(4).  In  re 
B.,  395  A.2d  59,  1978  D.C.  App.  LEXIS  576 
(1978). 

The  qualifying  language  of  the  general  disor- 
derly conduct  statute — "under  circumstances 
such  that  a  breach  of  the  peace  may  be  occa- 
sioned thereby" — need  not  be  read  into  statute 
making  it  unlawful  to  curse,  swear,  or  make  use 
of  profane  language  or  indecent  or  obscene 
words  in  any  public  way.  D.C.  Code  1961, 
§§  22-1107,  22-1121.  Wilhams  v.  District  of 
Columbia,  227  A.2d  60,  1967  D.C.  App.  LEXIS 
133  (App.  1967),  reversed  by  419  F.2d  638,  136 
U.S.  App.  D.C.  56,  1969  U.S.  App.  LEXIS  11844 
(1969). 

The  disorderly  conduct  statute  and  statute 
providing  that  all  prosecutions  for  a  violation  of 


disorderly  conduct  statute  shall  be  conducted  in 
name  of  and  for  benefit  of  District  of  Columbia 
and  in  same  manner  as  provided  by  law  for 
prosecution  of  offenses  against  laws  and  ordi- 
nances of  the  District  must  be  read  together. 
D.C.  Code  1961,  §§  22-109,  22-1121.  Feeley  v. 
District  of  Columbia,  220  A.2d  325,  1966  D.C. 
App.  LEXIS  187  (App.  1966),  vacated  by  387 
R2d  216,  128  U.S.  App.  D.C.  258,  1967  U.S. 
App.  LEXIS  6298  (1967). 

The  statute  penalizing  acts  intended  to  pro- 
voke or  likely  to  occasion  breach  of  peace  is 
penal  and  must  be  strictly  construed.  Act. 
Cong.  June  29,  1953,  §  211(a),  67  Stat.  90. 
Carey  v.  District  of  Columbia,  102  A.2d  314, 
1954  D.C.  App.  LEXIS  221  (Cr.App.  1954). 

This  section  must  be  strictly  construed. 
Carey  v.  District  of  Columbia,  App.  D.C,  102 
A.2d  314  (1954);  United  States  v.  Botts,  110 
WLR  1257  (Super.  Ct.  1982). 

Construction  with  federal  law. 

Where  defendants  were  part  of  a  congrega- 
tion of  people  who  paraded  in  streets  in  front  of 
Austrian  or  German  embassy  with  banners  or 
placards  pursuant  to  plan  to  bring  German 
government  into  contempt,  defendants,  under 
provisions  of  local  law  making  it  an  offense  to 
aid  and  abet  in  violation  of  the  law,  were  guilty 
of  violation  of  joint  resolution  of  Congress  pro- 
hibiting such  displays  of  banners  or  placards, 
regardless  of  whether  each  of  defendants  was 
then  displaying  one  of  placards.  D.C.  Code 
1929,  T  6,  §  5;  22  U.S.C.  §§  255a,  255b.  Frend 
V.  U.S.,  100  F2d  691,  1938  U.S.  App.  LEXIS 
2734  (1938). 

Freedom  of  speech  and  of  the  press,  gen- 
erally. 

In  analyzing  constitutional  propriety  of  po- 
lice reaction  to  seven  demonstrations  protest- 
ing United  States  participation  in  Vietnam  war 
an  important  factor  was  that  the  police  did  not 
interfere  with  the  demonstrators  because  of  the 
content  of  the  message  they  sought  to  present; 
furthermore,  since  either  obstructive  conduct 
or  actual  or  imminent  violence  infected  the 
demonstrations  in  substantial  measure,  the 
First  Amendment  did  not  insulate  them  from 
restraint  by  way  of  police  lines  and  sweeps  and 
application  of  District  of  Columbia  failure-to- 
move-on  statute.  D.C.  Code  §  22-1121(2);  U.S. 
Const.  Amend.  1.  Washington  Mobilization 
Committee  v.  Cullinane,  566  F.2d  107,  1977 
U.S.  App.  LEXIS  13879  (C.A.D.C.  1977). 

When  government  seeks  to  regulate  activity 
which  combines  constitutionally  protected 
speech  with  other  forms  of  conduct  the  inciden- 
tal restriction  on  First  Amendment  freedoms 
must  be  no  greater  than  is  essential  to  further 
a  legitimate  government  interest;  it  is  the  tenor 
of  a  demonstration  as  a  whole  that  determines 
whether  the  police  may  intervene  and  if  it  is 
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substantially  infected  with  violence  or  destruc- 
tion the  police  may  act  to  control  it  as  a  unit; 
confronted  with  a  mob,  the  police  cannot  be 
expected  to  single  out  individuals  but  may  deal 
with  the  crowd  as  a  unit.  D.C.  Code  §  22- 
1121(2);  U.S.  Const.  Amend.  1.  Washington 
Mobilization  Committee  v.  Cullinane,  566  F.2d 
107,  1977  U.S.  App.  LEXIS  13879  (C.A.D.C. 
1977). 

Although  one  who  has  violated  no  law  is  not 
to  be  arrested  for  the  offenses  of  those  who  have 
been  violent  or  obstructive,  the  police  may 
validly  order  violent  or  obstructive  demonstra- 
tors to  disperse  or  clear  the  streets  and  if  any 
demonstrator  or  bystander  refuses  to  obey  such 
an  order  after  fair  notice  and  opportunity  to 
comply,  his  arrest  does  not  violate  the  Consti- 
tution even  though  he  has  not  previously  been 
violent  or  obstructive;  nonviolent  demonstra- 
tors may  be  properly  arrested  for  failure  to  obey 
a  valid  dispersal  order.  D.C.  Code  §  22-1121(2); 
U.S.  Const.  Amend.  1.  Washington  Mobilization 
Committee  v.  Cullinane,  566  F.2d  107,  1977 
U.S.  App.  LEXIS  13879  (C.A.D.C.  1977). 

Defendant's  conduct  and  not  crowd's  reaction 
to  it  must  be  starting  point  for  determining 
whether  defendant's  message  was  of  such  na- 
ture as  to  come  within  ambit  of  free  speech 
guarantee  of  First  Amendment,  and  audience 
reaction  and  immediacy  of  disorder  become 
significant  elements  of  proof  of  disorderly  con- 
duct only  after  speaker  passes  bounds  of  argu- 
ment of  persuasion  and  undertakes  incitement 
to  riot.  U.S.  Const.  Amend.  1;  D.C.  Code  1961, 
§§  22-1107,  22-1121.  Allen  v.  District  of  Colum- 
bia, 187  A.2d  888,  1963  D.C.  App.  LEXIS  181 
(App.  1963). 

Indictment  and  information. 

Defendants,  who  were  arrested  after  refusing 
to  move  out  of  corridor  in  House  wing  of  Capitol 
building  when  ordered  to  do  so  by  Capitol 
police,  were  entitled  to  know  with  certainty 
offense  with  which  they  were  charged  and  pos- 
sible penalty  threatened  and  were  entitled  to 
definite  reference  to  the  law  which  they  had 
allegedly  violated,  and  thus  where,  notwith- 
standing request  of  defense,  no  one  had  given 
citation  of  statute  under  which  prosecution  was 
being  had,  other  than  statement  of  prosecutor 
that  two  sections  were  involved,  convictions 
under  section  carrjdng  lighter  sentence,  as  re- 
quested by  prosecutor,  were  required  to  be  set 
aside.  D.C.  Code  §§  22-101  et  seq.,  22-109, 
22-1107,  22-1121,  22-3102,  22-3111;  40  U.S.C. 
§  101.  Smith  V.  District  of  Columbia,  387  F.2d 
233,  1967  U.S.  App.  LEXIS  5491  (C.A.D.C. 
1967). 

Information  charging  defendant  arrested 
during  peace  demonstration  with  disorderly 
conduct  in  that  she  did  with  intent  to  provoke 
breach  of  peace  congregate  with  others  on  pub- 
lic street  and  on  grounds  of  United  States 


Capitol,  and  did  refuse  to  move,  which  failed  to 
specify  which  of  several  potentially  applicable 
statutes  was  basis  of  prosecution,  was  insuffi- 
cient. D.C.  Code  §§  22-1101  et  seq.,  22-1107, 
22-1121  and  subd.  (2),  22-3101  et  seq.,  22-3111. 
Smith  V.  District  of  Columbia,  387  F.2d  233, 
1967  U.S.  App.  LEXIS  5491  (C.A.D.C.  1967). 

Where  petition  in  proceeding  in  which  juve- 
nile was  adjudicated  to  be  guilty  of  disorderly 
conduct  under  statute  proscribing  interfering 
with  any  person  in  any  place  by  jostling  against 
such  person  or  unnecessarily  crowding  him  or 
by  placing  a  hand  in  the  proximity  of  such 
person's  pocketbook  or  handbag  alleged  juve- 
nile jostled  against  another  and  placed  a  hand 
in  proximity  of  that  other's  handbag,  such  pe- 
tition alleged  all  essential  facts  under  such 
statute,  and  thus  was  sufficient  basis  for  pros- 
ecution. D.C.  Code  §  22-1121(4).  In  re  B.,  395 
A.2d  59,  1978  D.C.  App.  LEXIS  576  (1978). 

Failure  of  informations  charging  defendants 
with  jostling  to  allege  that  jostling  was  with 
intent  to  provoke  a  breach  of  peace  or  under 
circumstances  such  that  a  breach  of  peace  may 
be  occasioned  thereby  did  not  require  reversal 
where  no  objection  to  informations  on  this 
ground  was  made,  and  no  showing  of  prejudice 
to  either  defendant  was  made.  D.C.  Code  §  22- 
1121(4).  Sams  v.  District  of  Columbia,  249  A.2d 
230,  1969  D.C.  App.  LEXIS  196  (App.  1969). 

Failure  of  informations  charging  defendants 
with  jostling  to  set  forth  names  of  alleged 
victims  was  not  a  fatal  omission.  D.C.  Code 
§  22-1121(4).  Sams  v.  District  of  Columbia,  249 
A.2d  230,  1969  D.C.  App.  LEXIS  196  (App. 
1969). 

Amendment  of  information  charging  that  de- 
fendant did  interfere  with  person  by  jostling 
against  such  person  and  by  placing  hand  in 
proximity  of  such  person's  pocket  book  and 
handbag  by  addition  of  statutory  language  of 
intent  to  provoke  breach  of  peace  or  under 
circumstances  that  breach  of  peace  may  be 
occasioned  thereby  was  not  prejudicial  to  defen- 
dant's defense  and  was  properly  allowed.  D.C. 
Code  §  22-1121;  D.C.  Code  General  Sessions 
Court  Rules,  Criminal  Division,  rules  6(c), 
10(b)  (2).  Sams  v.  District  of  Columbia,  244  A.2d 
479,  1968  D.C.  App.  LEXIS  183  (App.  1968). 

Allegation  of  information  charging  that  de- 
fendant was  then  and  there  a  peeping  Tom 
sufficiently  charged  that  defendant's  conduct 
was  under  circumstances  such  that  a  breach  of 
the  peace  might  be  occasioned  thereby,  and 
information  was  not  defective  on  grounds  that 
it  did  not  charge  that  defendant  acted  with  an 
intent  to  provoke  a  breach  of  the  peace  or  under 
circumstances  such  that  a  breach  of  the  peace 
might  be  occasioned  thereby.  D.C.  Code  §  22- 
1121.  District  of  Columbia  v.  Jordan,  232  A.2d 
298,  1967  D.C.  App.  LEXIS  178  (App.  1967). 

While  one  of  the  elements  of  offense  of  disor- 
derly conduct  under  statute  is  that  the  conduct 
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must  occur  with  intent  to  provoke  a  breach  of 
the  peace  or  occur  under  circumstances  such 
that  a  breach  of  the  peace  may  be  occasioned 
thereby,  it  is  not  necessary  in  every  case  for  the 
information  to  follow  the  precise  language  of 
the  statute.  D.C.  Code  §  22-1121.  District  of 
Columbia  v.  Jordan,  232  A.2d  298,  1967  D.C. 
App.  LEXIS  178  (App.  1967). 

Informations  which  charged  that  defendants 
"in  a  public  place  did  engage  in  loud  and 
boisterous  talking  and  other  disorderly  con- 
duct, to  wit:  under  circumstances  such  that  a 
breach  of  the  peace  may  be  occasioned  thereby, 
acted  in  such  manner  as  to  annoy,  disturb,  and 
interfere  with  and  obstruct  and  be  offensive  to 
others"  disclosed  only  one  substantive  offense 
and  were  not  fatally  defective  because  of  duplic- 
ity D.C.  Code  1961,  §  22-1121.  Smith  v.  Dis- 
trict of  Columbia,  219  A.2d  842,  1966  D.C.  App. 
LEXIS  181  (App.  1966),  vacated  by  387  F.2d 
233,  128  U.S.  App.  D.C.  275,  1967  U.S.  App. 
LEXIS  5491  (1967). 

Actions  of  United  States  attorney  in  entering 
nolle  prosequi  of  informations  charging  the 
more  serious  offense  of  unlawful  entry  and, 
thereafter,  filing  new  informations  regarding 
the  less  serious  offense  of  disorderly  conduct 
were  not  a  violation  of  due  process.  D.C.  Code 
1961,  §§  22-1121,  22-3102.  Smith  v.  District  of 
Columbia,  219  A.2d  842,  1966  D.C.  App.  LEXIS 
181  (App.  1966),  vacated  by  387  F.2d  233,  128 
U.S.  App.  D.C.  275,  1967  U.S.  App.  LEXIS  5491 
(1967). 

An  information  alleging  that  defendant  "did 
then  and  there  engage  in  disorderly  conduct,  to 
wit:  was  then  and  there  a  peeping  Tom"  was 
sufficient.  Act  Cong.  June  29,  1953,  §  211(a),  67 
Stat.  90.  Carey  V.  District  of  Columbia,  102  A.2d 
314,  1954  D.C.  App.  LEXIS  221  (Cr.App.  1954). 

Instructions. 

Trial  court  did  not  err  when,  in  prosecution 
for  attempted  robbery,  it  refused  to  instruct 
jury  that  disorderly  conduct  was  lesser  in- 
cluded offense  of  crime  charged.  D.C.  Code 
§§  22-1121(4),  22-2901,  22-2902.  Hawkins  v. 
United  States,  399  A.2d  1306,  1979  D.C.  App. 
LEXIS  326  (1979). 

In  disposition  of  issue  in  connection  with  trial 
court's  refusal  to  give  requested  lesser-included 
offense  instruction,  Court  of  Appeals  was  con- 
trolled by  state  of  the  evidence  in  the  record 
rather  than  abstract  reading  and  comparison  of 
statutes  involved.  D.C.  Code  §§  22-1121,  22- 
2901.  Jones  v.  United  States,  374  A.2d  854, 
1977  D.C.  App.  LEXIS  449  (1977). 

In  determining  whether  trial  court's  refusal 
to  give  requested  lesser-included  offense  in- 
struction on  disorderly  conduct  was  reversible 
error  in  prosecution  for  attempted  robbery, 
question  was  whether  disorderly  conduct  was 
necessarily  established  by  proof  of  attempted 
robbery  D.C.  Code  §§  22-1121,  22-2901.  Jones 


V.  United  States,  374  A.2d  854,  1977  D.C.  App. 
LEXIS  449  (1977). 

Testimony  of  defendant,  who  categorically 
denied  that  he  bumped  or  jostled  either  com- 
plainant or  her  companion,  who  denied  that  his 
hand  was  ever  inside  or  near  complainant's 
purse  or  handbag  and  insisted  that  he  was 
never  closer  than  one  foot  to  either  woman,  not 
only  negated  essential  elements  of  disorderly 
conduct  but  was  also  completely  exculpatory  of 
either  offense,  and  thus  trial  court  did  not  err  in 
refusing  to  give  requested  lesser-included  of- 
fense instruction  in  prosecution  for  attempted 
robbery  D.C.  Code  §§  22-1121,  22-2901.  Jones 
V.  United  States,  374  A.2d  854,  1977  D.C.  App. 
LEXIS  449  (1977). 

Joint  or  separate  trials. 

Where  prosecutions  for  disorderly  conduct 
and  vagrancy  were  consolidated  for  trial,  and 
no  pretrial  objection  was  presented  by  defen- 
dant to  consolidation  and  no  request  was  made 
for  severance  during  five  months  intervening 
between  filing  of  informations  and  date  of  trial, 
and  it  was  not  until  prior  criminal  records  of 
defendants  were  offered  into  evidence  in  sup- 
port of  vagrancy  charge  that  severance  was 
requested  on  ground  of  prejudice  to  right  of 
defendants  to  fair  trial,  request  was  not  timely 
made  and  would  be  deemed  waived.  D.C.  Code 
1961,  §§  22-1121(4),  22-3302(1);  General  Ses- 
sions Court  Rules,  pt.  2,  Criminal  Division  rule 
7(e).  Riley  V.  District  of  Columbia,  207  A.2d  121, 
1965  D.C.  App.  LEXIS  159  (App.  1965). 

Jurisdiction. 

Criminal  Division  of  District  of  Columbia 
Court  of  General  Sessions  had  jurisdiction  to 
try  protest  demonstrators  for  disorderly  con- 
duct under  statute  providing  that  whoever, 
with  intent  to  provoke  a  breach  of  the  peace,  or 
under  circumstances  such  that  a  breach  of  the 
peace  may  be  occasioned  thereby,  congregates 
with  others  on  a  public  street  and  refuses  to 
move  on  when  ordered  by  police  shall  be  fined 
not  more  than  $250  or  imprisoned  not  more 
than  90  days,  or  both.  D.C.  Code  1961,  §§  11- 
963(a)(1),  22-1121.  Jalbert  v.  District  of  Colum- 
bia, 221  A.2d  94,  1966  D.C.  App.  LEXIS  195 
(App.  1966),  vacated  by  387  F.2d  233,  128  U.S. 
App.  D.C.  275,  1967  U.S.  App.  LEXIS  6085 
(1967). 

District  of  Columbia  Court  of  General  Ses- 
sions has  concurrent  jurisdiction  over  all  mis- 
demeanors, and  Corporation  Counsel  is  proper 
official  to  conduct  prosecution  of  offenses  under 
statute  providing  that  whoever  with  intent  to 
provoke  breach  of  peace,  or  under  circum- 
stances such  that  breach  of  peace  may  be  occa- 
sioned thereby,  congregates  with  others  on  pub- 
lic street  and  refuses  to  move  on  when  ordered 
by  police  shall  be  fined  not  more  than  $250  or 
imprisoned  not  more  than  90  days,  or  both. 
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D.C.  Code  1961,  §§  ll-963(a)(l),  22-1121. 
Jalbert  v.  District  of  Columbia,  221  A. 2d  94, 
1966  D.C.  App.  LEXIS  195  (App.  1966),  vacated 
by  387  F.2d  233,  128  U.S.  App.  D.C.  275,  1967 
U.S.  App.  LEXIS  6085  (1967). 

Office  of  Corporation  Counsel  did  not  lack 
jurisdiction  to  prosecute  for  violations  of  disor- 
derly conduct  statute  on  ground  that  prosecu- 
tion of  offenses  punishable  by  fine  and  impris- 
onment must  be  conducted  by  the  United 
States  Attorney,  since  the  statute  relating  to 
prosecutions  by  United  States  Attorney  specif- 
ically excepts  prosecutions  under  disorderly 
conduct  statute  from  operation  of  such  rule. 
D.C.  Code  1961,  §§  22-109,  22-1121.  Feeley  v. 
District  of  Columbia,  220  A.2d  325,  1966  D.C. 
App.  LEXIS  187  (App.  1966),  vacated  by  387 
F.2d  216,  128  U.S.  App.  D.C.  258,  1967  U.S. 
App.  LEXIS  6298  (1967). 

Informations  charging  disorderly  conduct 
were  properly  prosecuted  by  the  Corporation 
Counsel  on  behalf  of  the  District  of  Columbia 
even  though  the  informations  charged  an  of- 
fense punishable  by  a  fine  or  by  imprisonment, 
or  both.  D.C.  Code  1961,  §§  22-109,  22-1121, 
23-101.  Smith  v.  District  of  Columbia,  219  A.2d 
842,  1966  D.C.  App.  LEXIS  181  (App.  1966), 
vacated  by  387  F2d  233,  128  U.S.  App.  D.C. 
275,  1967  U.S.  App.  LEXIS  5491  (1967). 

Juvenile  offenders. 

Juvenile  did  not  act  with  intent  to  provoke  a 
breach  of  the  peace  by  loudly  protesting  in  the 
middle  of  the  night  and  calling  for  his  mother 
when  police  officer  without  right  confiscated  his 
money,  as  required  in  order  to  adjudicate  juve- 
nile delinquent  for  disorderly  conduct  for  mak- 
ing a  noise  during  the  nighttime  to  the  annoy- 
ance or  disturbance  of  any  considerable 
number  of  persons,  though  officer  confiscated 
the  money  at  a  street  corner  known  for  drug 
dealing,  as  circumstances  other  than  the  neigh- 
borhood had  to  form  the  basis  of  a  reasonable 
suspicion  that  criminal  activity  was  afoot,  offi- 
cer misinformed  juvenile  that  he  would  have  to 
prove  his  legitimate  entitlement  to  the  cash  in 
order  to  get  it  back,  juvenile  had  good  cause  to 
protest  the  seizure  and  his  protest  was  entirely 
foreseeable,  and  juvenile  did  not  incite  onlook- 
ers to  violence  or  threaten  to  become  violent 
himself.  In  re  T.L.,  996  A.2d  805,  2010  D.C. 
App.  LEXIS  279  (2010). 

Because  police  were  trained  to  be  more  toler- 
ant than  average  person  in  face  of  hostile 
words,  juvenile,  by  riding  his  bicycle  behind 
officers  and  voicing  obscenities,  was  not  en- 
gaged in  conduct  whereby  breach  of  the  peace 
might  occur  for  purposes  of  determining 
whether  he  was  guilty  of  disorderly  conduct 
and  should  be  adjudged  delinquent;  because 
juvenile  rode  his  bicycle  behind  officers,  his 
action  did  not  disturb  officers  in  performance  of 
their  duty,  and  juvenile  was  not  placing  himself 


between  officers  and  the  suspects  being  ques- 
tioned and  patted  down.  D.C.  Code  1981,  §  22- 
1121.  In  re  W.H.L.,  743  A.2d  1226,  2000  D.C. 
App.  LEXIS  10  (2000). 

Juvenile's  negative  response  when  asked  by 
police  officer  if  his  bicycle  was  registered  did 
not  constitute  disorderly  conduct  for  purposes 
of  delinquency  adjudication;  juvenile  answered 
officer's  question,  juvenile  did  not  threaten  to 
touch  officer,  and  juvenile's  verbal  objection  was 
voiced  only  when  officer  moved  to  grab  bicycle. 
D.C.  Code  1981,  §  22-1121.  In  re  W.H.L.,  743 
A.2d  1226,  2000  D.C.  App.  LEXIS  10  (2000). 

Juvenile's  yelling  of  obscenities  at  police  offi- 
cer after  officer  grabbed  juvenile's  bicycle  to 
check  its  serial  numbers  did  not  constitute 
breach  of  the  peace  for  purposes  of  determining 
whether  juvenile  was  guilty  of  disorderly  con- 
duct and  should  be  adjudged  delinquent;  juve- 
nile's words  were  not  aimed  at  crowd  that  had 
gathered,  but,  rather,  at  the  officer  herself, 
juvenile  was  not  attempting  to  entice  crowd  to 
act  against  the  officer,  and  reaction  of  crowd 
was  to  urge  juvenile  to  allow  officer  to  see 
bicycle.  D.C.  Code  1981,  §  22-1121.  In  re 
W.H.L.,  743  A.2d  1226,  2000  D.C.  App.  LEXIS 
10  (2000). 

Legislative  intent. 

Intent  of  Congress  in  enacting  statute  could 
best  be  determined  by  looking  to  act  of  Con- 
gress which  such  statute  was  enacted  to  sup- 
plement. D.C.  Code  §§  22-109,  22-1101  to  22- 
1119,  22-1121,  22-1121(1).  Rodgers  v.  United 
States,  290  A.2d  395,  1972  D.C.  App.  LEXIS 
374  (1972). 

Nature  and  elements  of  offense. 

Neither  an  actual  breach  of  the  peace  nor  an 
intent  to  provoke  a  breach  of  peace  is  an  essen- 
tial element  in  the  proof  of  disorderly  conduct; 
it  is  sufficient  that  the  alleged  conduct  be  under 
circumstances  such  that  a  breach  of  the  peace 
might  be  occasioned  thereby.  Rodgers  v.  United 
States,  App.  D.C,  290  A.2d  395  (1972);  United 
States  V.  Botts,  110  WLR  1257  (Super.  Ct. 
1982). 

Fixing  one's  pants  over  puddle  of  urine  in 
hallway  of  partially  occupied  building  at  7  p.m. 
is  act  sufficiently  annoying  and  offensive  to 
others  that  might  occasion  breach  of  the  peace 
within  meaning  of  District  of  Columbia  disor- 
derly conduct  statute.  D.C.  Code  1981,  §§  22- 
1121(1),  23-581(a)(l)(B).  United  States  v.  Wil- 
liams, 754  F2d  1001,  1985  U.S.  App.  LEXIS 
28026  (C.A.D.C.  1985). 

Conduct  creating  a  substantial  risk  of  vio- 
lence amounts  to  a  breach  of  the  peace  under 
District  of  Columbia  Code  making  it  a  misde- 
meanor for  any  one,  with  intent  to  provoke  a 
breach  of  the  peace,  or  under  circumstances 
such  that  a  breach  of  the  peace  may  be  occa- 
sioned thereby,  to  congregate  with  others  on  a 
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public  street  and  to  refuse  to  move  on  when 
ordered  by  the  poHce.  D.C.  Code§  22-1121(2). 
Washington  Mobihzation  Committee  v. 
CuUinane,  566  F.2d  107,  1977  U.S.  App.  LEXIS 
13879  (C.A.D.C.  1977). 

Acts  and  conduct  of  demonstrators  in  ob- 
structing streets  and  highways  may  amount  to 
a  nuisance  and,  therefore,  constitute  breach  of 
the  peace  within  meaning  of  District  of  Colum- 
bia failure-to-move-on  statute;  just  as  language 
may  amount  to  a  nuisance  so  may  conduct  of 
people  blocking  traffic  at  a  critical  intersection 
breach  the  peace  as  fully  as  those  who  hurl 
stones.  D.C.  Code  §  22-1121(2).  Washington 
Mobilization  Committee  v.  Cullinane,  566  F.2d 
107,  1977  U.S.  App.  LEXIS  13879  (C.A.D.C. 
1977). 

The  police  have  a  duty  to  keep  streets  and 
sidewalks  open  for  the  movement  of  traffic; 
hence,  failure-to-move-on  provision  of  District 
of  Columbia  breach  of  the  peace  statute  is  a 
reasonable  regulation  empowering  the  police  to 
fulfill  such  duty;  statute  does  no  more  than  that 
but  in  applying  it  the  police  must  direct  and 
control  demonstrators  only  to  the  extent  suffi- 
cient to  protect  legitimate  state  interests,  such 
as  free  circulation  of  traffic  and  free  access  to 
public  buildings;  in  ordering  obstructive  dem- 
onstrators to  "move  on"  the  initial  police  objec- 
tive must  be  merely  to  clear  passage,  not  to 
disperse  demonstrators  or  suppress  the  free 
communication  of  their  views.  D.C.  Code  §  22- 
1121(2);  U.S.  Const.  Amend.  1.  Washington 
Mobilization  Committee  v.  Cullinane,  566  F.2d 
107,  1977  U.S.  App.  LEXIS  13879  (C.A.D.C. 
1977). 

District  of  Columbia's  breach  of  the  peace 
statute,  when  construed  to  prohibit  police  from 
ordering  persons  in  a  demonstration  to  move  on 
unless  a  breach  of  the  peace  is  threatened  or 
intended  and  so  as  to  require  an  officer  to 
consider  the  presence  of  a  substantial  risk  of 
violence  in  determining  whether  a  breach  of  the 
peace  has  occurred  or  will  occur  may  be  consti- 
tutionally enforced  against  persons  arrested  in 
demonstrations.  D.C.  Code  §  22-1121.  Wash- 
ington Mobilization  Committee  v.  Cullinane, 
400  F.  Supp.  186,  1975  U.S.  Dist.  LEXIS  16420 
(1975),  reversed  by  566  F.2d  107,  184  U.S.  App. 
D.C.  215,  1977  U.S.  App.  LEXIS  11597,  1977 
U.S.  App.  LEXIS  13879  (1977). 

In  order  to  convict  a  defendant  for  disorderly 
conduct,  it  is  not  enough  to  establish  that  the 
defendant  made  a  racket  in  the  nighttime  that 
disturbed  the  neighbors;  the  prosecution  in 
addition  must  establish  that  the  defendant 
acted  with  intent  to  provoke  a  breach  of  the 
peace.  In  re  T.L.,  996  A.2d  805,  2010  D.C.  App. 
LEXIS  279  (2010). 

Bare  possibility  that  words  directed  to  a 
police  officer  may  provoke  violence  by  others 
does  not  suffice  to  show  disorderly  conduct; 
rather,  the  words  must  create  a  likelihood  or 


probability  of  such  reaction.  Shepherd  v.  Dis- 
trict of  Columbia,  929  A.2d  417,  2007  D.C.  App. 
LEXIS  397  (2007). 

One  circumstance  where  a  breach  of  peace 
may  be  occasioned  by  the  circumstances  of  a 
defendant's  conduct,  so  as  to  permit  a  convic- 
tion for  disorderly  conduct,  is  where  the  defen- 
dant uses  words  likely  to  produce  violence  on 
the  part  of  others.  Shepherd  v.  District  of  Co- 
lumbia, 929  A.2d  417,  2007  D.C.  App.  LEXIS 
397  (2007). 

To  permit  a  conviction  for  disorderly  conduct, 
it  is  only  required  that  the  alleged  conduct 
occur  under  circumstances  such  that  a  breach 
of  peace  may  be  occasioned  thereby.  Shepherd  v. 
District  of  Columbia,  929  A.2d  417,  2007  D.C. 
App.  LEXIS  397  (2007). 

One  circumstance  where  breach  of  the  peace 
may  be  occasioned,  for  purposes  of  disorderly 
conduct  statute,  is  where  defendant  uses  words 
likely  to  produce  violence  on  the  part  of  others. 
D.C.  Code  1981,  §  22-1121.  In  re  W.H.L.,  743 
A.2d  1226,  2000  D.C.  App.  LEXIS  10  (2000). 

Neither  actual  breach  of  peace  nor  intent  to 
provoke  breach  of  peace  is  essential  element  in 
proof  of  disorderly  conduct;  it  is  sufficient  that 
alleged  conduct  be  under  circumstances  such 
that  breach  of  peace  might  be  occasioned 
thereby.  D.C.  Code  §§  22-1121,  22-1121(1). 
Rodgers  v.  United  States,  290  A.2d  395,  1972 
D.C.  App.  LEXIS  374  (1972). 

Dismissal  of  charge  under  general  disorderly 
conduct  statute  removed  need  for  finding  that 
breach  of  the  peace  was  threatened  by  offensive 
language  of  defendant,  who  was  also  charged 
with  use  of  profane  language  or  indecent  or 
obscene  words  on  public  sidewalk.  D.C.  Code 
1961,  §§  22-1107,  22-1121.  Wilhams  v.  District 
of  Columbia,  227  A.2d  60,  1967  D.C.  App. 
LEXIS  133  (App.  1967),  reversed  by  419  F.2d 
638,  136  U.S.  App.  D.C.  56,  1969  U.S.  App. 
LEXIS  11844  (1969). 

Disorderly  conduct  statute  is  violated  when 
there  is  noisy,  riotous,  or  inflammatory  behav- 
ior provoking  breach  of  peace,  but  there  can  be 
violation  of  such  statute  without  such  extreme 
conduct.  D.C.  Code  1961,  §  22-1121(2).  Scott  v. 
District  of  Columbia,  184  A.2d  849,  1962  D.C. 
App.  LEXIS  391  (Cr.App.  1962). 

Defendant  in  ordering  followers  into  hostile 
audience  to  stop  heckling  of  speech  and  assault 
of  one  spectator  as  direct  result  of  defendant's 
command  to  his  followers,  authorized  convic- 
tion of  disorderly  conduct.  U.S.  Const.  Amend. 
1;  D.C.  Code  1951,  §  22-1121.  Rockwell  v.  Dis- 
trict of  Columbia,  172  A.2d  549,  1961  D.C.  App. 
LEXIS  248  (Cr.App.  1961). 

Under  statute,  one  lacking  intent  to  be  disor- 
derly may  nevertheless  be  guilty  if  conduct  is 
such  that  breach  of  peace  may  be  occasioned 
thereby.  D.C.  Code  1951,  §  22-1121.  Rockwell  v. 
District  of  Columbia,  172  A.2d  549,  1961  D.C. 
App.  LEXIS  248  (Cr.App.  1961). 
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Peeping  in  window  of  occupied,  lighted  apart- 
ment at  1:30  in  the  morning  constituted  "disor- 
derly conduct"  within  breach  of  peace  statute 
penalizing  action  tending  to  "disturb"  or  be 
"offensive"  to  others.  Act  Cong.  June  29,  1953, 
§  211(a),  67  Stat.  90.  Carey  v.  District  of  Co- 
lumbia, 102  A.2d  314,  1954  D.C.  App.  LEXIS 
221  (Cr.App.  1954). 

Urination  in  a  secluded  spot  in  a  parking  lot 
at  five  o'clock  in  the  morning  does  not  fall 
within  the  ambit  of  this  section.  United  States 
V.  Botts,  110  WLR  1257  (Super.  Ct.  1982). 

Parties. 

Action  asserting  that  plaintiff's  arrest  on 
charge  of  "failure  to  move  on"  when  he  at- 
tempted to  gain  access  to  White  House  side- 
walk closed  to  public  on  Inauguration  Day 
deprived  him  of  his  constitutional  rights  and 
seeking  damages  would  not  be  dismissed  as  to 
"John  Doe"  defendants  alleged  to  be  United 
States  park  police  officers  in  that  plaintiff  had 
not  had  opportunity  to  engage  in  discovery 
which  could  disclose  exact  identity  of  officers 
whom  plaintiff  was  able  to  partially  identify. 
D.C.  Code  §  22-1121(2);  Fed.Rules  Civ.Proc. 
rule  12(h)(3),  18  U.S.C.;  U.S.  Const.  Amends.  1, 
4,  5.  Saffron  v.  Wilson,  70  F.R.D.  51,  1975  U.S. 
Dist.  LEXIS  14539  (1975). 

Assertion  that  plaintiff  who  brought  action 
asserting  that  his  arrest  on  charge  of  "failure  to 
move  on"  when  he  attempted  to  gain  access  to 
White  House  sidewalk  closed  to  public  on  Inau- 
guration Day  deprived  him  of  his  constitutional 
rights  and  seeking  damages  failed  to  state 
claim  against  "John  Doe"  defendants  alleged  to 
be  United  States  park  police  officers  could  not 
be  resolved  until  proper  joinder  was  accom- 
plished. D.C.  Code  §  22-1121(2);  U.S.  Const. 
Amends.  1,  4,  5.  Saffron  v.  Wilson,  70  F.R.D.  51, 
1975  U.S.  Dist.  LEXIS  14539  (1975). 

Picketing. 

Defendant's  activities  in  counterpicketing 
another  organization  by  carrying  a  sign  de- 
manding more  police  brutality  for  "Reds"  and 
dragging  what  purported  to  be  flag  of  a  foreign 
government  on  ground  in  front  of  crowd,  which 
gave  no  open  displays  of  anger  or  threats  of 
violence,  was  within  protection  of  First  Amend- 
ment and  did  not  constitute  disorderly  conduct. 
U.S.  Const.  Amend.  1;  D.C.  Code  1961,  §§  22- 
1107,  22-1121.  Allen  v.  District  of  Columbia. 
187  A.2d  888,  1963  D.C.  App.  LEXIS  181  (App. 
1963). 

Police  powers. 

Police  officers  were  not  entitled  to  qualified 
immunity  from  arrestee's  §  1983  wrongful  ar- 
rest claim  arising  from  his  arrest  for  failure  to 
obey  a  police  officer,  under  District  of  Columbia 
law,  due  to  his  calling  his  mother's  house  on  his 
cell  phone  and  attempting  to  open  door  to  get 
out  of  his  car  during  traffic  stop;  no  reasonable 


officer  could  have  believed  that  there  was  basis 
to  arrest  arrestee  for  failure  to  obey  a  police 
officer,  and  right  to  be  free  from  arrest  without 
probable  cause  was  clearly  established.  Dormu 
V  District  of  Columbia,  795  FSupp.2d  7,  2011 
U.S.  Dist.  LEXIS  61798  (2011). 

Police  may  not  attempt  to  regulate  the  con- 
duct of  a  demonstration  by  ordering  persons  to 
move  on  unless  a  breach  of  the  peace  is  threat- 
ened or  intended.  D.C.  Code  §  22-1121.  Wash- 
ington Mobilization  Committee  v.  Cullinane, 
400  F  Supp.  186,  1975  U.S.  Dist.  LEXIS  16420 
(1975),  reversed  by  566  F2d  107,  184  U.S.  App. 
D.C.  215,  1977  U.S.  App.  LEXIS  11597,  1977 
U.S.  App.  LEXIS  13879  (1977). 

Police  are  not  obliged  to  stand  by  and  await 
occurrence  of  act  of  violence  before  stepping  in 
to  control  situation  and  maintain  peace  and 
order.  D.C.  Code  §  22-1121.  Rodgers  v.  United 
States,  290  A.2d  395,  1972  D.C.  App.  LEXIS 
374  (1972). 

Presumptions  and  burden  of  proof. 

Proof  of  actual  or  impending  breach  of  peace 
is  not  required  for  conviction  of  disorderly  con- 
duct; it  is  only  required  that  alleged  conduct 
occur  under  circumstances  such  that  breach  of 
peace  may  be  occasioned  thereby.  D.C.  Code 
1981,  §  22-1121(1).  Chemalah  v.  District  of 
Columbia,  655  A.2d  1226,  1995  D.C.  App. 
LEXIS  53  (1995),  writ  of  certiorari  denied  by 
516  U.S.  818,  116  S.  Ct.  76,  133  L.  Ed.  2d  35, 
1995  U.S.  LEXIS  5457,  64  U.S.L.W  3240 
(1995). 

Proof  of  breach  of  peace  is  not  required  for 
conviction  of  disorderly  conduct.  D.C.  Code 
1961,  §  22-1121.  Stovall  v.  United  States,  202 
A.2d  390,  1964  D.C.  App.  LEXIS  253  (App. 
1964). 

Government,  which  was  prosecuting  defen- 
dants who  had  stationed  themselves  just  west 
of  northwest  gate  of  White  House  and  wore  arm 
bands  reading  "Bomb  Tests  Kill  People"  for 
disorderly  conduct,  was  not  required  to  prove 
actual  or  impending  breach  of  peace.  D.C.  Code 
1961,  §  22-1121(2).  Scott  v.  District  of  Colum- 
bia, 184  A.2d  849,  1962  D.C.  App.  LEXIS  391 
(Cr.App.  1962). 

Probable  cause. 

Police  officers  did  not  have  probable  cause  to 
arrest  occupants  of  house  for  District  of  Colum- 
bia offense  of  disorderly  conduct;  even  if  officers 
were  told  of  reports  of  a  loud  party  or  loud 
music  and  some  officers  heard  loud  music  upon 
arrival,  there  were  no  reports  of  noise  that  was 
so  unreasonably  loud  or  sustained  for  such  a 
lengthy  period  of  time  as  to  constitute  disor- 
derly conduct,  and  when  the  officers  arrived  on 
the  scene,  they  did  not  observe  unreasonably 
loud,  sustained  noise  that  disturbed  a  consid- 
erable number  of  persons.  Wesby  v.  District  of 
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Columbia,  841  F.Supp.2d  20,  2012  U.S.  Dist. 
LEXIS  5680  (2012). 

Police  officers  were  not  entitled  to  qualified 
immunity  from  arrestee's  §  1983  wrongful  ar- 
rest claim  arising  from  his  arrest  for  disorderly 
conduct,  under  District  of  Columbia  law;  no 
reasonable  officer  could  believe  that  probable 
cause  existed  with  respect  to  disorderly  conduct 
because  arrestee  did  not  behave  in  such  a  way 
that  could  have  occasioned  breach  of  peace,  and 
right  to  be  free  from  arrest  without  probable 
cause  was  clearly  established.  Dormu  v.  Dis- 
trict of  Columbia,  795  F.Supp.2d  7,  2011  U.S. 
Dist.  LEXIS  61798  (2011). 

Public  transportation. 

In  prosecution  of  juvenile  for  smoking  on  bus, 
evidence  that  bus  driver  saw  juvenile  take 
cigarette  out  of  her  mouth  and  exhale  smoke 
was  sufficient  to  sustain  conviction.  D.C.  Code 
1978  Supp.  §  44-216.  In  re  M.,  432  A.2d  692, 
1981  D.C.  App.  LEXIS  309  (1981). 

Washington  area  transit  regulation  compact 
does  not  have  authority  to  promulgate  order 
regulating  conduct  of  passengers.  Compact  be- 
tween Maryland,  Virginia  and  the  District  of 
Columbia,  art.  12,  §§  6,  6(a)(4),  7,  15,  D.C. 
Code  §  1-1410  note;  D.C.  Code  §§  22-1121, 
44-207;  Code  Md.l957,  art.  27,  §  122;  Code 
Va.l950,  §  18.1-253.1.  District  of  Columbia  v. 
Jones,  287  A.2d  816,  1972  D.C.  App.  LEXIS  346 
(1972). 

Review. 

Where  prosecutions  for  disorderly  conduct 
and  for  vagrancy  were  consolidated  for  trial, 
and  defendants  waived  right  to  severance,  and 
trial  was  before  judge  sitting  without  jury, 
defendants  were  not  prejudiced  by  introduction 
in  evidence  of  prior  criminal  records  in  support 
of  vagrancy  charge.  D.C.  Code  1961,  §§  22- 
1121(4),  22-3302(1);  General  Sessions  Court 
Rules,  pt.  2,  Criminal  Division  rule  7(e).  Riley  v. 
District  of  Columbia,  207  A.2d  121,  1965  D.C. 
App.  LEXIS  159  (App.  1965). 

Sentence  and  punishment. 

Since  prosecutions  were  brought  under  gen- 
eral disorderly  conduct  sections  rather  than  the 
Capitol  Grounds  statute,  defendants  should 
have  been  sentenced  under  statute  providing 
that  any  person  guilty  of  disorderly  conduct  in 
or  about  public  buildings  and  public  grounds 
shall  upon  conviction  thereof  be  fined  not  more 
than  $50  so  that  sentences  of  90  days  in  jail 
were  improper  notwithstanding  that  govern- 
ment might  have  had  a  choice  as  to  which 
statute  it  would  proceed  under.  D.C.  Code  1961, 
§§  9-125,  22-1121,  22-3111.  Feeley  v.  District  of 
Columbia,  220  A.2d  325,  1966  D.C.  App.  LEXIS 
187  (App.  1966),  vacated  by  387  F.2d  216,  128 
U.S.  App.  D.C.  258, 1967  U.S.  App.  LEXIS  6298 
(1967). 

Tort  liability. 

United  States  Park  Police  officer  would  not 


be  entitled  to  qualified  immunity  from  arrest- 
ee's constitutional  tort  action  for  arresting  and 
detaining  arrestee  without  probable  cause,  un- 
der facts  as  alleged  by  arrestee;  no  reasonable 
officer  could  have  believed  that  individual  who 
merely  got  out  of  his  car  had  committed  disor- 
derly conduct  or  disobeyed  police  officer's  order, 
even  assuming  that  officer  reasonably  believed 
arrestee  was  attempting  to  evade  citation  for 
parking  violation.  D.C.  Code  1981,  §  22-1121(1, 
4);  U.S.  Const.Amend.  4.  Martin  v.  Malhoyt, 
830  F.2d  237,  1987  U.S.  App.  LEXIS  13267 
(C.A.D.C.  1987). 

Arrestee's  allegation  concerning  circum- 
stances of  arrest  stated  constitutional  tort 
claim  against  United  States  Park  Police  officer 
for  violating  arrestee's  Fourth  Amendment 
rights  on  ground  that  there  was  no  probable 
cause  to  arrest  and  detain  arrestee  for  disor- 
derly conduct  and  disobeying  officer's  orders. 
D.C.  Code  1981,  §  22-1121(1,  4);  U.S. 
Const.Amend.  4.  Martin  v.  Malhoyt,  830  F.2d 
237,  1987  U.S.  App.  LEXIS  13267  (C.A.D.C. 
1987). 

Even  though  affidavits  of  federal  officials 
sued  in  damage  action  based  on  arrest  for 
violating  regulation  which  was  promulgated 
under  Inaugural  Ceremonies  Act  and  which 
provided  for  temporary  closing  of  certain 
streets  alleged  good  faith  in  all  their  actions 
and  their  reliance  upon  inaugural  legislation 
and  regulations  appeared  reasonable,  where 
there  was  nothing  in  record  to  support  a  finding 
of  specific,  good-faith  belief  necessary  for  invo- 
cation of  qualified  immunity,  federal  officials 
were  not  entitled  to  summary  judgment  on 
such  theory.  U.S.  Const.  Amends.  1,  4,  5;  D.C. 
Code  §§  1-1201  et  seq.,  l-1202(a),  22-1121(2). 
Saffron  v.  Wilson,  70  FR.D.  51,  1975  U.S.  Dist. 
LEXIS  14539  (1975). 

Validity. 

Fact  that  police  officers  sometimes  seem  to  be 
unwilling  to  enforce  District  of  Columbia's  dis- 
orderly conduct  statute  in  a  proper  manner  did 
not  necessitate  finding  that  the  law  was  so 
poorly  drafted  as  to  be  incapable  of  constitu- 
tional application.  D.C.  Code  §§  22-1107,  22- 
1121.  Washington  Mobilization  Committee  v. 
Cullinane,  400  F.  Supp.  186,  1975  U.S.  Dist. 
LEXIS  16420  (1975),  reversed  by  566  F2d  107, 
184  U.S.  App.  D.C.  215,  1977  U.S.  App.  LEXIS 
11597,  1977  U.S.  App.  LEXIS  13879  (1977). 

Where  juvenile  did  not  assert  any  abridge- 
ment of  First  Amendment  rights  nor  attack 
disorderly  conduct  statute  proscribing  interfer- 
ing with  any  person  in  any  place  by  jostling 
against  such  person  or  unnecessarily  crowding 
him  or  by  placing  a  hand  in  proximity  of  such 
person's  pocketbook  or  handbag  as  applied  to 
particular  conduct  for  which  he  was  adjudi- 
cated guilty,  such  statutory  provision  would 
only  fall  if  no  comprehensible  course  of  conduct 
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is  prohibited  by  its  terms  and  it  is  thus  uncon: 
stitutionally  vague.  D.C.  Code  §  22-1121(4); 
U.S.  Const.  Amends.  1,  5.  In  re  B.,  395  A.2d  59, 
1978  D.C.  App.  LEXIS  576  (1978). 

Language  and  history  of  disorderly  conduct 
statute  proscribing  interfering  with  any  person 
in  any  place  by  jostling  against  such  person  or 
unnecessarily  crowding  him  or  by  placing  a 
hand  in  the  proximity  of  such  person's  pocket- 
book  or  handbag  provide  potential  defendants 
with  sufficient  notice  and  police  and  courts  with 
adequate  standard  concerning  what  conduct  is 
proscribed:  touching  a  person  with  intent  to 
take  that  person's  pocketbook  or  handbag  and 
contents;  consequently,  such  statute  does  not 
prohibit  a  comprehensible  course  or  conduct 
and  prosecutions  under  it  do  not  violate  due 
process.  D.C.  Code  §  22-1121(4);  U.S.  Const. 
Amend.  5.  In  re  B.,  395  A.2d  59,  1978  D.C.  App. 
LEXIS  576  (1978). 

Statute  providing  for  punishment  for  any 
person  who,  with  intent  to  provoke  breach  of 
peace,  or  under  circumstances  such  that  breach 
of  peace  might  be  occasioned  thereby,  acts  in 
such  manner  as  to  annoy,  disturb,  interfere 
with,  obstruct  or  be  offensive  to  others  was  not 
constitutionally  impermissible  prohibition  of 
activity  protected  by  First  Amendment.  D.C. 
Code  §§  22-1121,  22-1121(1);  U.S.  Const. 
Amend.  1.  Rodgers  v.  United  States,  290  A.2d 
395,  1972  D.C.  App.  LEXIS  374  (1972). 

As  constitutional  attack  on  the  face  of  disor- 
derly conduct  statute  was  not  made  in  the  trial 
court,  the  Court  of  Appeals  was  free  to  refuse 
review  on  that  issue;  however,  even  were  defen- 
dant permitted  to  be  heard  on  the  point,  Court 
would  be  bound  by  decision  holding  the  portion 
of  the  statute  in  question  to  be  constitutional. 
D.C.  Code  §  22-1121(1).  Rodgers  v.  United 
States,  290  A.2d  395,  1972  D.C.  App.  LEXIS 
374  (1972). 

Enactments  like  statute  prohibiting  cursing, 
swearing,  or  using  profane  language  or  inde- 
cent or  obscene  words  in  public  ways  must 
contain  qualifying  language,  and  the  qualifica- 
tions must  be  applied  within  the  framework  of 
the  clear  and  present  danger  test;  otherwise 
they  violate  First  Amendment.  D.C.  Code  1961, 
§  22-1121;  U.S.  Const.  Amend.  1.  Wilhams  v. 
District  of  Columbia,  227  A.2d  60,  1967  D.C. 
App.  LEXIS  133  (App.  1967),  reversed  by  419 
F2d  638,  136  U.S.  App.  D.C.  56,  1969  U.S.  App. 
LEXIS  11844  (1969). 

Statute  providing  punishment  for  whoever 
with  intent  to  provoke  breach  of  peace,  or  under 
circumstances  such  that  breach  of  peace  may  be 
occasioned  thereby,  congregates  with  others  on 
public  street  and  refuses  to  move  on  when 
ordered  by  police  is  not  unconstitutionally 
vague.  D.C.  Code  1961,  §  22-1121.  Jalbert  v. 
District  of  Columbia,  221  A.2d  94,  1966  D.C. 
App.  LEXIS  195  (App.  1966),  vacated  by  387 


F2d  233,  128  U.S.  App.  D.C.  275,  1967  U.S. 
App.  LEXIS  6085  (1967). 

Disorderly  conduct  statute  as  applied  to  de- 
fendants who  exceeded  the  authorization  of 
their  parade  permit,  disregarded  cautions  of 
police  and  willfully  violated  Capitol  Grounds 
statute  by  blocking  a  public  walkway  and  re- 
fusing to  move  on  when  validly  ordered  to  do  so 
by  the  police  is  not  unconstitutional.  D.C.  Code 
1961,  §§  9-118  et  seq.,  22-1121;  40  U.S.C. 
§  193g.  Feeley  v.  District  of  Columbia,  220  A.2d 
325,  1966  D.C.  App.  LEXIS  187  (App.  1966), 
vacated  by  387  F2d  216,  128  U.S.  App.  D.C. 
258,  1967  U.S.  App.  LEXIS  6298  (1967). 

Disorderly  conduct  statute  does  not  impinge 
upon  exercise  of  free  speech,  free  assembly,  and 
right  to  petition  the  government  for  redress  of 
grievances;  the  statute  does  no  more  than  give 
police  the  right  within  reasonable  limitations  to 
keep  public  sidewalks  free  of  unnecessary  ob- 
structions and  prevent  groups  from  congregat- 
ing in  way  that  breach  of  peace  may  result.  D.C. 
Code  1961,  §  22-1121.  Feeley  v.  District  of 
Columbia,  220  A.2d  325,  1966  D.C.  App.  LEXIS 
187  (App.  1966),  vacated  by  387  F.2d  216,  128 
U.S.  App.  D.C.  258, 1967  U.S.  App.  LEXIS  6298 
(1967). 

Disorderly  conduct  statute  does  not  violate 
due  process  clause  of  Fifth  Amendment  al- 
though it  does  not  require  proof  of  breach  of 
peace  element;  such  statute  does  no  more  than 
give  police  the  right  within  reasonable  limita- 
tions to  keep  public  sidewalks  free  of  unneces- 
sary obstructions  and  prevent  groups  from  con- 
gregating in  way  that  breach  of  peace  might 
result.  D.C.  Code  1961,  §  22-1121(2);  U.S. 
Const.  Amend.  5.  Scott  v.  District  of  Columbia, 
184  A.2d  849,  1962  D.C.  App.  LEXIS  391 
(Cr.App.  1962). 

Weight  and  sufficiency  of  evidence. 

There  was  no  evidence  tending  to  prove  be- 
yond a  reasonable  doubt  that  defendant  com- 
mitted a  breach  of  the  peace  warranting  convic- 
tion of  disorderly  conduct;  there  was  no 
evidence  that  defendant  directed  a  verbal  out- 
burst toward  anyone  other  than  a  police  officer, 
and  there  was  no  evidence  that  defendant's 
outburst  toward  officer  and  his  partner  created 
the  "likelihood  or  probability"  that  any  of  the 
onlookers  would  react  with  violence,  and  this 
was  a  pure  case  of  words  and  not  other  actions. 
Martinez  v.  District  of  Columbia,  987  A. 2d 
1199,  2010  D.C.  App.  LEXIS  23  (2010). 

Evidence  was  insufficient  to  show  that  defen- 
dant's actions  were  calculated  to  lead  to  a 
breach  of  the  peace,  as  required  for  conviction 
for  disorderly  conduct,  even  though  police  offi- 
cer testified  that  defendant,  who  he  had 
stopped,  cursed  at  him  and  accused  him,  in 
effect,  of  racial  harassment  and  that,  as  defen- 
dant was  doing  so,  a  small  group  of  bystanders 
gathered  to  see  what  the  "commotion"  was 
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about  and  "looked  a  little  annoyed";  nothing 
suggested  that  group's  annoyance  was  directed 
toward  officer  and  his  partner  rather  than 
defendant,  and  nothing  suggested  that  defen- 
dant was  attempting  to  incite  bystanders  by, 
e.g.,  addressing  his  angry  words  to  them.  Shep- 
herd V.  District  of  Columbia,  929  A.2d  417,  2007 
D.C.  App.  LEXIS  397  (2007). 

Conviction  for  disorderly  conduct  was  sup- 
ported by  evidence  that  defendant  kicked  and 
jabbed  at  individuals  on  street.  D.C.  Code  1981, 
§  22-1121(1).  ChemalaH  v.  District  of  Colum- 
bia, 655  A.2d  1226,  1995  D.C.  App.  LEXIS  53 
(1995),  writ  of  certiorari  denied  by  516  U.S. 
818,  116  S.  Ct.  76,  133  L.  Ed.  2d  35,  1995  U.S. 
LEXIS  5457,  64  U.S.L.W.  3240  (1995). 

Evidence  in  proceeding  in  which  juvenile  was 
adjudicated  to  be  guilty  of  disorderly  conduct 
under  statute  proscribing  interfering  with  any 
person  in  any  place  by  jostling  against  such 
person  or  unnecessarily  crowding  him  or  by 
placing  a  hand  in  the  proximity  of  such  person's 
pocketbook  or  handbag  was  sufficient  to  sup- 
port finding  of  juvenile's  guilt.  D.C.  Code  §  22- 
1121(4).  In  re  B.,  395  A.2d  59,  1978  D.C.  App. 
LEXIS  576  (1978). 

Where  defendant's  actions,  in  course  of  his 
efforts  to  gain  entry  into  auditorium  without 
ticket,  appeared  to  bring  him  within  scope  of 
statute  providing  penalty  for  incitement  to  riot, 
evidence  supported  finding  of  guilt  of  disorderly 
conduct.  D.C.  Code  §§  22-1121,  22-1121(1),  22- 
1122.  Rodgers  v.  United  States,  290  A.2d  395, 
1972  D.C.  App.  LEXIS  374  (1972). 

Evidence  was  sufficient  to  sustain  conviction 
of  disorderly  conduct.  D.C.  Code  §  22-1121. 
Sams  V.  District  of  Columbia,  244  A.2d  479, 
1968  D.C.  App.  LEXIS  183  (App.  1968). 

Evidence  sustained  convictions  of  disorderly 
conduct  of  protest  demonstrators  who  allegedly 
had  ignored  numerous  requests  by  police  to 
disperse  and  warnings  that  they  would  be  vio- 
lating law  if  they  went  past  certain  point  and 
assembled  on  Capitol  grounds,  thereby  exceed- 
ing limits  of  parade  permit,  and  instead  en- 
tered Capitol  grounds  where  police  advised 
them  that  they  were  violating  law  and  unsuc- 
cessfully urged  them  to  leave.  D.C.  Code  1961, 


§§  9-124,  22-1121.  Jalbert  v.  District  of  Colum- 
bia, 221  A.2d  94,  1966  D.C.  App.  LEXIS  195 
(App.  1966),  vacated  by  387  F.2d  233,  128  U.S. 
App.  D.C.  275,  1967  U.S.  App.  LEXIS  6085 
(1967). 

Evidence  including  showing  that  a  group  of 
250  demonstrators  exceeded  authorization  of 
their  parade  permit,  disregarded  cautions  of 
police,  willfully  violated  Capitol  Grounds  stat- 
ute, blocked  a  public  walkway,  refused  to  move 
on  when  validly  ordered  to  do  so  by  police,  and 
engaged  in  loud  and  boisterous  conduct  sus- 
tained conviction  of  violating  disorderly  con- 
duct statute.  D.C.  Code  1961,  §§  9-118  et  seq., 
22-1121.  Feeley  v.  District  of  Columbia,  220 
A.2d  325,  1966  D.C.  App.  LEXIS  187  (App. 
1966),  vacated  by  387  F.2d  216,  128  U.S.  App. 
D.C.  258,  1967  U.S.  App.  LEXIS  6298  (1967). 

Evidence  was  sufficient  to  support  defen- 
dants' convictions  of  disorderly  conduct.  D.C. 
Code  1961,  §  22-1121.  Smith  v.  District  of  Co- 
lumbia, 219  A.2d  842,  1966  D.C.  App.  LEXIS 
181  (App.  1966),  vacated  by  387  F2d  233,  128 
U.S.  App.  D.C.  275,  1967  U.S.  App.  LEXIS  5491 
(1967). 

Testimony  of  police  officer  that  accused  had 
hit,  shoved  and  kicked  his  wife  on  a  public 
street  showed  a  series  of  assaults  and  justified 
conviction  of  disorderly  conduct.  D.C.  Code 
1961,  §  22-1121.  Stovall  v.  United  States,  202 
A.2d  390,  1964  D.C.  App.  LEXIS  253  (App. 
1964). 

Witnesses. 

Prosecution  was  not  entitled  to  attempt  to 
impeach  testimony  of  defendant  indicted  for 
second-degree  murder  by  referring  to  thirteen 
prior  convictions  of  petty  offenses  of  vagrancy, 
disorderly  conduct  and  soliciting  prostitution, 
inasmuch  as,  although  such  offenses  were  Dis- 
trict of  Columbia  Code  offenses  as  distin- 
guished from  municipal  ordinances,  none  of 
them  was  triable  by  jury.  D.C.  Code  1961, 
§§  14-305,  16-705(b),  22-1107,  22-1112(a),  22- 
1121,  22-2701,  22-3302,  22-3304;  U.S.  Const, 
art.  3,  §  2,  cl.  3.  Pinkney  v.  United  States,  363 
R2d  696,  1966  U.S.  App.  LEXIS  5565  (C.A.D.C. 
1966). 


§  22-1322.  Rioting  or  inciting  to  riot. 

(a)  A  riot  in  the  District  of  Columbia  is  a  public  disturbance  involving  an 
assemblage  of  5  or  more  persons  which  by  tumultuous  and  violent  conduct  or 
the  threat  thereof  creates  grave  danger  of  damage  or  injury  to  property  or 
persons. 

(b)  Whoever  willfully  engages  in  a  riot  in  the  District  of  Columbia  shall  be 
punished  by  imprisonment  for  not  more  than  180  days  or  a  fine  of  not  more 
than  $1,000,  or  both. 

(c)  Whoever  willfully  incites  or  urges  other  persons  to  engage  in  a  riot  shall 
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be  punished  by  imprisonment  for  not  more  than  180  days  or  a  fine  of  not  more 
than  $1,000,  or  both. 

(d)  If  in  the  course  and  as  a  result  of  a  riot  a  person  suffers  serious  bodily 
harm  or  there  is  property  damage  in  excess  of  $5,000,  every  person  who 
willfully  incited  or  urged  others  to  engage  in  the  riot  shall  be  punished  by 
imprisonment  for  not  more  than  10  years  or  a  fine  of  not  more  than  $10,000,  or 
both. 

(Dec.  27,  1967,  81  Stat.  742,  Pub.  L.  90-226,  title  EK,  §  901;  Aug.  20,  1994,  D.C. 
Law  10-151,  §  111,  41  DCR  2608.) 


Cross  references.  —  Burning  of  cross  or 
other  religious  symbol,  see  §  22-3312.02. 

Defacement  of  public  or  private  building  or 
property,  see  §  22-3312.01. 

Wearing  of  masks  for  particular  purposes, 
see  §  22-3312.03. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1122. 

1973  Ed.,  §  22-1122. 

Temporary  Addition  of  Section.  —  Tem- 
porary addition  of  sections:  D.C.  Law  11-75 
added  2  new  sections  to  read  as  follows:  "§  101. 
Definitions.  For  the  purposes  of  this  title,  the 
term:  (1)  "Act"  shall  not  include  speech.  (2) 
"Health  professional"  means  a  person  licensed 
to  practice  a  health  occupation  in  the  District 
pursuant  to  §  2-3301.1  1981  Ed..  (3)  "Medical 
facility"  means  a  facility,  agency,  or  organiza- 
tional entity,  as  defined  in  §  32-1301  1981  Ed., 
licensed  or  otherwise  authorized  to  provide 
health  care  services  in  the  District.  (4)  "Person" 
means:  (A)  The  chief  medical  officer  of  a  medi- 
cal facility  or  the  chief  medical  officer's  desig- 
nee; (B)  The  chief  executive  officer  of  a  medical 
facility  or  the  chief  executive  officer's  designee; 
(C)  An  agent  of  a  medical  facility;  or.  (D)  A  law 
enforcement  officer  in  the  performance  of  the 
enforcement  officer's  official  duty."  "§  102.  In- 
terference with  entering  and  leaving  a  medical 
facility  or  home,  (a)  A  person  shall  not  act  alone 
or  in  concert  with  others  with  the  intent  to 
prevent  another  person  from  entering  or  leav- 
ing a  medical  facility.  A  person  shall  not  detain 
a  person  or  obstruct,  impede,  or  hinder  a  per- 
son's free  passage,  (b)  A  person  shall  not  act 
alone  or  in  concert  with  others  with  the  intent 
to  prevent  a  medical  provider  or  a  member  of 
the  medical  provider's  family  from  entering  or 
leaving  the  medical  provider's  home,  (c)  Sub- 
sections (a)  and  (b)  of  this  section  shall  not  be 
construed  to  prohibit  any  lawful  picketing  or 
assembly,  (d)  Any  person  who  violates  either 
subsection  (a)  or  (b)  of  this  section,  upon  con- 


viction, shall  be  fined  not  more  than  $1,000, 
imprisoned  for  not  more  than  6  months,  or 
both." 

Section  301(b)  of  D.C.  Law  11-75  provided 
that  the  act  shall  expire  after  225  days  of  its 
having  taken  effect. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  111  of  the  Omni- 
bus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Interference  with  medical  facilities  and 
health  professionals:  For  temporary  prohibition 
of  a  person  interfering  with  the  free  access  to  or 
egress  from  a  medical  facility  or  the  home  of  a 
health  professional  in  the  District  of  Columbia, 
see  §§  101  and  102  of  the  Interference  with 
Medical  Facilities  and  Health  Professionals 
and  Reestablishment  of  Health  Services  Plan- 
ning and  Certificate  of  Need  Program  Emer- 
gency Act  of  1995  (D.C.  Act  11-117,  July  25, 
1995,  42  DCR  4044)  and  §§  2  and  3  of  the 
Interference  with  Medical  Facilities  and  Health 
Professionals  Congressional  Review  Emer- 
gency Act  of  1995  (D.C.  Act  11-152,  November  9, 
1995,  42  DCR  6565). 

Legislative  history  of  Law  10-151.  —  For 
legislative  history  of  D.C.  Law  10-151,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1301. 

Legislative  history  of  Law  11-75.  —  Law 

11-75,  the  "Interference  with  Medical  Facilities 
and  Health  Professionals  and  Reestablishment 
of  Health  Services  Planning  and  Certificate  of 
Need  Program  Temporary  Act  of  1995,"  was 
introduced  in  Council  and  assigned  Bill  No. 
11-374.  The  Bill  was  adopted  on  first  and  sec- 
ond readings  on  July  11,  1995,  and  July  29, 
1995,  respectively.  Signed  by  the  Mayor  on 
August  11,  1995,  it  was  assigned  Act  No.  11-136 
and  transmitted  to  both  Houses  of  Congress  for 
its  review.  D.C.  Law  11-75  became  effective  on 
December  15,  1995. 
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Analysis 

Admissibility  of  evidence. 
Civil  rights  violations. 
Common  law. 

Construction  and  application. 
Defenses. 

Indictment  and  information. 
Instructions. 

Nature  and  elements  of  offense. 
Persons  liable. 

Presumptions  and  burden  of  proof. 

Probable  cause. 

Sentence  and  punishment. 

Summary  judgment. 

Suppression  of  riots. 

Validity. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Since  evidence  that  homosexual  rapes  were 
perpetrated  by  rioting  inmates  on  hostages  was 
indispensable  in  proving  allegation  of  serious 
bodily  harm  for  purpose  of  riot  statute,  testi- 
mony concerning  sexual  assaults  on  one  of  the 
hostages  was  properly  admitted  over  objections 
that  prejudicial  effect  outweighed  its  probative 
value;  evidence  was  admissible  even  though 
government  also  alleged  that  the  riot  in  ques- 
tion had  resulted  in  property  damage  and  even 
though  statute  referred  to  riot  involving  prop- 
erty damage  or  serious  bodily  harm  in  the 
alternative.  D.C.  Code  §  22-1122.  United 
States  V.  Bridgeman,  523  F.2d  1099,  1975  U.S. 
App.  LEXIS  11742  (C.A.D.C.  1975),  writ  of 
certiorari  denied  by  425  U.S.  961,  96  S.  Ct. 
1743,  96  S.  Ct.  1744,  48  L.  Ed.  2d  206,  1976 
U.S.  LEXIS  1553  (1976). 

As  evidence  of  a  riot  includes  proof  of  assem- 
blage, proof  of  acts  of  other  two  defendants 
would  be  admissible  with  respect  to  acts  of  any 
one  defendant.  D.C.  Code  §  22-1122.  United 
States  V.  Jeffries,  45  F.R.D.  119,  1968  U.S.  Dist. 
LEXIS  12787  (D.D.C1968). 

Upon  the  trial  of  an  indictment  for  a  riot, 
where  defendant's  witnesses  have  testified  that 
they  were  of  the  party  concerned  in  the  riot, 
they  will  not  be  allowed  to  give  evidence  of  their 
intention  in  meeting.  U.S.  v.  Dunn,  25  F.Cas. 
939,  1804  U.S.  App.  LEXIS  376  (1804). 

Civil  rights  violations. 

Riot  which  occurred  in  overcrowded  jail  was 
both  foreseen  and  foreseeable  so  as  to  permit 
District  of  Columbia  to  be  held  liable  for  civil 
rights  violations  of  inmates  injured  as  result  of 
riot.  D.C.  Code  1981,  §  22-1122(a).  Marsh  v. 
Barry,  705  F.  Supp.  12,  1988  U.S.  Dist.  LEXIS 
14994  (1988). 

Common  law. 

Offense  of  common-law  riot  required  only 
three  participants.  United  States  v.  Bridgeman, 


523  F.2d  1099,  1975  U.S.  App.  LEXIS  11742 
(C.A.D.C.  1975),  writ  of  certiorari  denied  by  425 
U.S.  961,  96  S.  Ct.  1743,  96  S.  Ct.  1744,  48  L. 
Ed.  2d  206,  1976  U.S.  LEXIS  1553  (1976). 

With  the  exception  of  requirement  that  five 
persons  participate.  District  of  Columbia  prohi- 
bition against  riot  or  inciting  to  riot  was  in- 
tended to  subsume  all  aspects  of  the  common- 
law  crime.  D.C.  Code  §  22-1122.  United  States 
V.  Bridgeman,  523  F.2d  1099,  1975  U.S.  App. 
LEXIS  11742  (C.A.D.C.  1975),  writ  of  certiorari 
denied  by  425  U.S.  961,  96  S.  Ct.  1743,  96  S.  Ct. 
1744,  48  L.  Ed.  2d  206,  1976  U.S.  LEXIS  1553 
(1976). 

Where  five  or  more  persons  are  involved. 
District  of  Columbia  statute  prohibiting  riots 
supplants  the  entirety  of  the  common-law  of- 
fense of  riot  and,  although  it  includes  street 
disorders,  it  is  by  no  means  limited  to  them. 
D.C.  Code  §  22-1122.  United  States  v. 
Bridgeman,  523  F.2d  1099,  1975  U.S.  App. 
LEXIS  11742  (C.A.D.C.  1975),  writ  of  certiorari 
denied  by  425  U.S.  961,  96  S.  Ct.  1743,  96  S.  Ct. 
1744,  48  L.  Ed.  2d  206,  1976  U.S.  LEXIS  1553 
(1976). 

Riots  are  punishable  at  common  law.  U.S.  v. 
McFariane,  26  F.Cas.  1088,  1804  U.S.  App. 
LEXIS  379  (1804). 

Construction  and  application. 

District  of  Columbia  statute  prohibiting  riot 
or  inciting  to  riot  was  sufficiently  comprehen- 
sive to  cover  disturbance  which  occurred  at 
District  of  Columbia  jail  when  inmates  at- 
tempted to  escape  and  held  certain  persons 
hostage  and  attacked  and  beat  them.  D.C.  Code 
§  22-1122.  United  States  v.  Bridgeman,  523 
F.2d  1099,  1975  U.S.  App.  LEXIS  11742 
(C.A.D.C.  1975),  writ  of  certiorari  denied  by  425 
U.S.  961,  96  S.  Ct.  1743,  96  S.  Ct.  1744,  48  L. 
Ed.  2d  206,  1976  U.S.  LEXIS  1553  (1976). 

"Riot"  is  a  breach  of  the  peace  which  causes 
public  terror  and  which  is  committed  by  an 
unlawful  assembly  of  the  stated  number  of 
persons,  in  the  case  of  the  District  of  Columbia, 
five.  D.C.  Code  §  22-1122.  United  States  v. 
Bridgeman,  523  F.2d  1099,  1975  U.S.  App. 
LEXIS  11742  (C.A.D.C.  1975),  writ  of  certiorari 
denied  by  425  U.S.  961,  96  S.  Ct.  1743,  96  S.  Ct. 
1744,  48  L.  Ed.  2d  206,  1976  U.S.  LEXIS  1553 
(1976). 

District  of  Columbia  riot  statute  proscribes 
any  disorder  which  constitutes  a  breach  of  the 
peace  and  which  affects  the  public.  D.C.  Code 
§  22-1122.  United  States  v.  Bridgeman,  523 
F.2d  1099,  1975  U.S.  App.  LEXIS  11742 
(C.A.D.C.  1975),  writ  of  certiorari  denied  by  425 
U.S.  961,  96  S.  Ct.  1743,  96  S.  Ct.  1744,  48  L. 
Ed.  2d  206,  1976  U.S.  LEXIS  1553  (1976). 

Public  disturbance  with  which  antiriot  stat- 
ute of  District  of  Columbia  deals  is  undoubtedly 
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compounded  of  unlawful  conduct  variously  de- 
riving from  purposeful  destructiveness  and 
foolish  greed,  and  fact  that  latter  does  not  offer 
as  ugly  a  face  does  not  mean  that  the  two  do  not 
interact  upon  each  other  and  make  a  common, 
albeit  perhaps  unequal,  contribution  to  the  evil 
against  which  the  statute  is  aimed.  D.C.  Code 
§  22-1122(a,  c).  United  States  v.  Matthews,  419 
F.2d  1177,  1969  U.S.  App.  LEXIS  10118 
(C.A.D.C.  1969). 

Defenses. 

Where  prosecutor  reindicted  17  defendants 
under  a  26-count  indictment,  after  defendants, 
eight  of  whom  were  charged  under  a  15-count 
indictment,  and  nine  of  whom  were  charged 
under  an  11-count  indictment,  made  motion  to 
join  all  17  defendants  to  be  tried  together,  such 
action  resulted  in  the  appearance  of  vindictive- 
ness  on  the  part  of  the  government,  and  the 
burden  was  on  the  government  to  dispel  that 
appearance.  (Per  Pratt,  J.,  with  one  Judge 
concurring.)  D.C.  Code  §§  22-105,  22-505(a,  b), 
22-1122(b).  United  States  v.  Schiller,  424  A.2d 
51,  1980  D.C.  App.  LEXIS  395  (1980),  writ  of 
certiorari  denied  by  451  U.S.  964,  101  S.  Ct. 
2035,  68  L.  Ed.  2d  341,  1981  U.S.  LEXIS  1897, 
49  U.S.L.W.  3807  (1981). 

Indictment  and  information. 

In  an  indictment  for  a  riot,  it  is  sufficient  to 
state  that  the  defendants  assembled  to  disturb 
the  peace,  and  being  so  assembled,  did  such 
and  such  unlawful  acts.  U.S.  v.  Fenwick,  25 
F.Cas.  1062,  1836  U.S.  App.  LEXIS  291  (1836). 

It  is  an  indictable  offense  at  common  law  to 
incite  others  to  insurrection,  tumult,  and  riot; 
and  the  indictment  need  not  aver  that  insur- 
rection, tumult,  and  riot  were  thereby  excited. 
U.S.  V.  Fenwick,  25  F.Cas.  1062,  1836  U.S.  App. 
LEXIS  291  (1836). 

Upon  the  count  for  inciting  others  to  insur- 
rection and  riot,  it  is  not  necessary  to  prove  an 
act  of  violence  done  in  consequence  of  the 
incitement.  U.S.  v.  Fenwick,  25  F.Cas.  1062, 
1836  U.S.  App.  LEXIS  291  (1836). 

Where  indictments  under  riot  statute  uni- 
formly accused  defendants  in  other  counts  with 
burglary  and  often  larceny  as  well,  which  took 
place  at  same  time  and  same  place,  riot  statute 
that  was  basically  concerned  with  conduct 
rather  than  free  expression  did  not  unconstitu- 
tionally intrude  on  defendants'  First  Amend- 
ment rights.  D.C.  Code  §  22-1122;  U.S.  Const. 
Amend.  1.  United  States  v.  Jeffries,  45  F.R.D. 
110,  1968  U.S.  Dist.  LEXIS  12791  (D.D.C1968). 

Where  no  indictment  for  violation  of  riot 
statute  had  been  returned  charging  engaging 
in  riot  alone  but  rather  always  that  count  was 
coupled  with  counts  charging  burglary  and 
grand  or  petty  larceny,  the  grand  jury  consid- 
ered engaging  in  a  riot  in  violation  of  statute  in 
conjunction  with  separate  but  immediately  re- 


lated criminal  conduct  and  there  was  no  loose, 
unguided  approach  to  indictments  returned  by 
grand  jury'  under  riot  statute  that  would  de- 
prive defendants  of  their  constitutional  rights. 
D.C.  Code  §  22-1122.  United  States  v.  Jeffries, 
45  FR.D.  110,  1968  U.S.  Dist.  LEXIS  12791 
(D.D.C1968). 

Ruling  by  trial  court  that  action  of  prosecutor 
in  reindicting  17  defendants  under  a  single 
26-count  indictment,  after  defendants,  who 
were  charged  under  one  of  two  indictments 
with  11  and  15  counts,  respectively,  made  a 
motion  to  be  tried  together,  was  motivated  by 
vindictiveness  in  seeking  the  new  indictment 
was  without  support  in  the  record.  (Per  Pratt, 
J.,  with  one  Judge  concurring.)  D.C.  Code 
§§  22-105,  22-505(a,  b),  22-1122(b).  United 
States  V.  Schiller,  424  A.2d  51,  1980  D.C.  App. 
LEXIS  395  (1980),  writ  of  certiorari  denied  by 
451  U.S.  964,  101  S.  Ct.  2035,  68  L.  Ed.  2d  341, 
1981  U.S.  LEXIS  1897,  49  U.S.L.W  3807 
(1981). 

If  three  or  more  persons  assemble,  with  in- 
tent forcibly  and  violently  to  disturb  the  public 
peace  in  a  tumultuous  manner,  and  with  intent 
mutually  to  assist  each  other  against  any  who 
should  oppose  them  in  the  execution  of  such 
purpose;  and  if,  with  force  and  violence,  and  in 
a  tumultuous  manner,  they  proceed  to  disturb 
the  peace,  either  by  a  show  of  armor,  threaten- 
ing speeches,  or  turbulent  gestures  to  the  terror 
of  the  people,  this  constitutes  a  riot,  whether  or 
not  they  committed  the  particular  act  of  vio- 
lence charged  in  the  indictment.  U.S.  v. 
Fenwick,  25  F.Cas.  1062,  1836  U.S.  App.  LEXIS 
291  (1836). 

Instructions. 

Fact  that  defendant  was  acquitted  on  charge 
of  burglarizing  a  liquor  store  in  a  riot  district 
did  not  establish  that  jury  accepted  defendant's 
testimony  that  he  did  not  enter  store,  thereby 
making  it  error  for  trial  court  to  interpret 
anti-riot  statute  as  permitting  jury  to  find  de- 
fendant guilty  of  engaging  in  a  riot,  since, 
absent  an  instruction  to  effect  that  jury  should 
acquit  defendant  of  riot  count  if  it  accepted  his 
testimony  as  true,  it  was  impossible  to  make 
any  assumption  as  to  precisely  how  jury  viewed 
facts.  D.C.  Code  §§  22-1122(a,  c),  22-1801(b). 
United  States  v.  Matthews,  419  F.2d  1177,  1969 
U.S.  App.  LEXIS  10118  (C.A.D.C.  1969). 

Refusing  to  give  defendant's  requested  in- 
struction that  jury  must  acquit  him  of  riot  if 
they  believed  his  testimony  that  he  was  not 
within  store  being  burglarized  in  riot  district 
was  not  error,  inasmuch  as  one  who  knowingly 
participates  in  looting  phase  of  a  riot  can, 
without  constitutional  transgression,  be  com- 
prehended by  Congress  within  those  identified 
by  District  of  Columbia's  antiriot  statute  as 
engaging  in  the  proscribed  "violent  and  tumul- 
tuous conduct."  D.C.  Code  §  22-1122(a,  c). 
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United  States  v.  Matthews,  419  F.2d  1177,  1969 
U.S.  App.  LEXIS  10118  (C.A.D.C.  1969). 

Nature  and  elements  of  offense. 

Three  or  more  persons  who  act  in  concert,  by 
prior  arrangement,  in  a  violent  and  turbulent 
manner,  in  opposing  the  mayor  in  keeping  the 
polls  open  and  preserving  the  peace  on  election 
day,  are  guilty  of  riot.  U.S.  v.  Stewart,  27  F.Cas. 
1339,  1857  U.S.  App.  LEXIS  681  (1857). 

A  riot  statute  can  limit  speech  under  certain 
circumstances.  D.C.  Code  §  22-1122.  United 
States  V.  Jeffries,  45  F.R.D.  110,  1968  U.S.  Dist. 
LEXIS  12791  (D.D.C1968). 

Location  of  a  disturbance  is  immaterial  to  the 
determination  of  whether  it  fits  the  statutory 
definition  of  riot;  riot  may  take  place  in  a 
penitentiary  or  in  a  military  camp.  D.C.  Code 
§  22-1122.  United  States  v.  Bridgeman,  523 
F.2d  1099,  1975  U.S.  App.  LEXIS  11742 
(C.A.D.C.  1975),  writ  of  certiorari  denied  by  425 
U.S.  961,  96  S.  Ct.  1743,  96  S.  Ct.  1744,  48  L. 
Ed.  2d  206,  1976  U.S.  LEXIS  1553  (1976). 

An  assemblage  for  the  purpose  of  seizing  a 
man  without  lawful  authority,  executed  by  tu- 
multuously  surrounding  his  house,  and  enter- 
ing it,  is  a  riot.  U.S.  v.  Fenwick,  25  F.Cas.  1062, 
1836  U.S.  App.  LEXIS  291  (1836). 

An  intent  to  seize  a  man  by  force,  for  uttering 
slanderous  or  offensive  words,  and  to  carry  him 
by  force,  any  where,  even  before  a  justice  of  the 
peace,  without  a  legal  warrant,  is  an  unlawful 
intent.  U.S.  v.  Fenwick,  25  F.Cas.  1062,  1836 
U.S.  App.  LEXIS  291  (1836). 

To  constitute  a  riot,  three  or  more  persons 
must  assemble  with  intent  by  force  and  vio- 
lence to  do  some  unlawful  act,  and  mutually  to 
assist  each  other  against  any  one  who  should 
oppose  them  in  doing  such  act;  and  the  act  must 
be  done  in  a  violent  and  turbulent  manner,  to 
the  terror  of  the  people.  U.S.  v.  Peaco,  27  F.Cas. 
477,  1835  U.S.  App.  LEXIS  322  (1835). 

To  constitute  a  riot,  it  is  not  necessary  that 
the  violence  and  tumult  actually  committed 
should  have  been  premeditated  by  three  or 
more  persons  assembled  with  intent  to  commit 
the  same,  nor  that  there  should  have  been 
promises  of  mutual  assistance,  before  or  at  the 
time  of  committing  the  actual  violence.  U.S.  v. 
Peaco,  27  F.Cas.  477, 1835  U.S.  App.  LEXIS  322 
(1835). 

To  constitute  a  riot  it  is  not  necessary  that 
the  unlawful  intention  should  have  existed  at 
the  time  of  meeting;  but  if,  having  met  for  a 
lawful  purpose,  the  unlawful  intent  be  after- 
wards formed  and  executed,  it  is  sufficient;  and 
the  unlawful  act  is  evidence  of  the  unlawful 
intent.  U.S.  v.  McFarland,  26  F.Cas.  1087,  1803 
U.S.  App.  LEXIS  322  (1803). 

Terror  inflicted  by  rioting  inmates  on  director 
of  corrections  department  whom  they  held  hos- 
tage and  whom  they  continually  beat  and  as- 
saulted, to  the  point  where  he,  at  one  time. 


asked  them  to  kill  him  rather  than  to  continue 
to  torture  him,  satisfied  "public  disturbance" 
requirements  of  District  of  Columbia  riot  stat- 
ute. D.C.  Code  §  22-1122.  United  States  v. 
Bridgeman,  523  F.2d  1099,  1975  U.S.  App. 
LEXIS  11742  (C.A.D.C.  1975),  writ  of  certiorari 
denied  by  425  U.S.  961,  96  S.  Ct.  1743,  96  S.  Ct. 
1744,  48  L.  Ed.  2d  206,  1976  U.S.  LEXIS  1553 
(1976). 

Disturbance  at  District  of  Columbia  jail  in 
which  several  inmates  attempted  to  escape  and 
in  which  numerous  persons  were  held  hostage, 
in  which  many  of  the  hostages  were  beaten  and 
sexually  assaulted,  which  resulted  in  media 
coverage  with  several  hundred  members  of  the 
public  congregated  outside,  forcing  the  police  to 
surround  the  jail  and  block  the  streets  around 
it,  involved  sufficient  "public  terror"  to  consti- 
tute violation  of  District  of  Columbia  riot  stat- 
ute. D.C.  Code  §  22-1122.  United  States  v. 
Bridgeman,  523  F.2d  1099,  1975  U.S.  App. 
LEXIS  11742  (C.A.D.C.  1975),  writ  of  certiorari 
denied  by  425  U.S.  961,  96  S.  Ct.  1743,  96  S.  Ct. 
1744,  48  L.  Ed.  2d  206,  1976  U.S.  LEXIS  1553 
(1976). 

Persons  liable. 

Testimony  by  prison  guards  that  they  were 
locked  in  a  cell  and  held  as  hostages,  that 
defendant  frequently  checked  the  cell  where 
the  guards  were  confined,  that  he  told  the 
guards  that  he  "had  nothing  to  lose  by  going  out 
looking,"  that  defendant  separated  himself 
from  a  group  of  inmates  who  did  not  want  to 
escape  immediately  before  rebellious  inmates 
clustered  for  breakout  attempt,  and  that  defen- 
dant thereafter  came  by  the  cell  many  times 
armed  with  a  short  piece  of  steel  with  a  sharp 
end  and  threatened  the  hostages  was  sufficient 
to  sustain  defendant's  convictions  for  at- 
tempted escape,  armed  kidnapping,  robbery, 
and  riot.  18  U.S.C.  §  751;  D.C.  Code  §§  22-502, 
22-1122,  22-2901,  22-3202.  United  States  v. 
Bridgeman,  523  F.2d  1099,  1975  U.S.  App. 
LEXIS  11742  (C.A.D.C.  1975),  writ  of  certiorari 
denied  by  425  U.S.  961,  96  S.  Ct.  1743,  96  S.  Ct. 
1744,  48  L.  Ed.  2d  206,  1976  U.S.  LEXIS  1553 
(1976). 

Any  person  who,  on  encountering  a  riot, 
openly  seizes  goods  he  knows  to  have  been 
looted  or  accessible  to  him  only  by  virtue  of 
disturbance  will  be  deemed  to  have  aided,  en- 
couraged and  furthered  the  riot  and,  by  so 
doing,  to  have  engaged  in  it  within  meaning  of 
antiriot  statute  of  District  of  Columbia.  D.C. 
Code  §  22-1122(a,  c).  United  States  v.  Mat- 
thews, 419  F.2d  1177,  1969  U.S.  App.  LEXIS 
10118  (C.A.D.C.  1969). 

By  taking  part  in  a  mob-like  action,  defen- 
dants had  made  themselves  liable  to  a  joint 
trial  on  count  charging  engaging  in  a  riot. 
Fed.Rules  Crim.Proc.  rules  8(b),  14,  18  U.S.C; 
D.C.  Code  §  22-1122.  United  States  v.  Jeffries, 
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45  F.R.D.  119,  1968  U.S.  Dist.  LEXIS  12787 
(D.D.C1968). 

A  man  may  be  convicted  of  a  riot  who  was  not 
actively  engaged  therein,  if  he  was  present  and 
ready  to  give  support  if  necessary.  U.S.  v.  Peaco, 
27  F.Cas.  477,  1835  U.S.  App.  LEXIS  322 
(1835). 

All  concerned  in  an  unlawful  assembly  are 
equally  guilty  of  the  subsequent  acts  done  by 
any  of  them,  in  furtherance  of  the  common 
object  of  the  assembly;  and  all  who  join  them 
after  the  original  meeting,  and  who  were  pres- 
ent at  any  subsequent  act,  and  either  active  in 
doing,  countenancing,  or  supporting,  or  ready, 
if  necessary,  to  support  the  unlawful  act, 
thereby  become  parties  to  the  riot,  and  are 
equally  guilty  of  all  their  subsequent  acts.  U.S. 
V.  Fenwick,  25  RCas.  1062,  1836  U.S.  App. 
LEXIS  291  (1836). 

Presumptions  and  burden  of  proof. 

Defendants  need  not  have  been  acting  in 
concert  to  be  convicted  of  engaging  in  a  riot  and 
proof  as  to  conduct  of  each  defendant  was  proof 
as  to  other  two.  United  States  v.  Jeffries,  45 
RR.D.  119,  1968  U.S.  Dist.  LEXIS  12787 
(D.D.C1968). 

Upon  an  indictment  for  a  riot,  it  is  not 
necessary  to  prove  an  agreement  or  proposal  to 
do  the  unlawful  act  before  it  was  done,  or  at  the 
time  of  doing  it;  but  from  the  doing  of  the  act, 
accompanied  by  declarations  of  an  intent  to  do 
it,  the  jury  may  infer  a  previous  intent  and 
agreement  to  do  it,  and  mutually  to  assist  each 
other  in  doing  it;  and  in  the  absence  of  all 
contradictory  evidence  they  ought  so  to  infer. 
U.S.  V.  Stockwell,  27  RCas.  1347,  1836  U.S. 
App.  LEXIS  307  (1836). 

It  is  not  necessary,  in  order  to  convict  the 
defendants  of  a  riot,  that  the  intended  act  of 
violence  should  have  been  perpetrated,  or  that 
they  should  all  have  been  present,  doing  the 
act.  U.S.  V.  Fenwick,  25  F.Cas.  1062,  1836  U.S. 
App.  LEXIS  291  (1836). 

Probable  cause. 

The  police  are  obliged  to  show  that  the  crowd 
acted  unlawfully  as  a  unit  in  order  to  have 
probable  cause  to  arrest  for  rioting  in  violation 
of  District  of  Columbia  law;  a  requirement  that 
the  police  verify  that  each  and  every  member  of 
a  crowd  engaged  in  a  specific  riotous  act  would 
be  practically  impossible  in  any  situation  in- 
volving a  large  riot.  Carr  v.  District  of  Colum- 
bia, 587  F3d  401,  2009  U.S.  App.  LEXIS  25482 
(C.A.D.C.  2009). 

Police  did  not  have  probable  cause  to  arrest 
participants  in  march  to  protest  presidential 
inauguration  for  District  of  Columbia  offense  of 
conspiracy  to  riot,  even  if  participants  knew 
that  some  of  the  organizers  of  the  march  were 
planning  to  engage  in  unlawful  action,  absent 
probable  cause  that  each  arrested  participant 


specifically  intended  to  further  the  unlawful 
actions  of  others.  Carr  v.  District  of  Columbia, 
565  FSupp.2d  94,  2008  U.S.  Dist.  LEXIS  53335 
(2008),  reversed  by  remanded  by  587  F3d  401, 
388  U.S.  App.  D.C.  332,  2009  U.S.  App.  LEXIS 
25482  (2009). 

Police  did  not  have  probable  cause  to  arrest 
participants  in  march  to  protest  presidential 
inauguration  for  District  of  Columbia  offense  of 
rioting,  although  some  unidentified  march  par- 
ticipants committed  criminal  acts  such  as 
spray-painting  buildings  and  breaking  win- 
dows, absent  particularized  showing  that  each 
arrested  march  participant  intended  to  engage 
in  or  further  riotous  behavior.  Carr  v.  District  of 
Columbia,  565  FSupp.2d  94,  2008  U.S.  Dist. 
LEXIS  53335  (2008),  reversed  by,  remanded  by 
587  R3d  401,  388  U.S.  App.  D.C.  332,  2009  U.S. 
App.  LEXIS  25482  (2009). 

Sentence  and  punishment. 

Imprisonment  is  not  a  necessary  part  of  the 
punishment  of  riot  at  common  law.  U.S.  v. 
McRarlane,  26  F.Cas.  1088,  1804  U.S.  App. 
LEXIS  379  (1804). 

Summary  judgment. 

Genuine  issues  of  material  fact  as  to  whether 
police  officers  had  reasonable  grounds  to  be- 
lieve that  the  65  to  75  protest  marchers  who 
were  arrested  in  an  alley  they  had  turned  into 
after  having  been  stopped  by  a  police  line  were 
part  of  a  rioting  group  precluded  summary 
judgment  on  the  marchers'  claim  that  they 
were  arrested  for  rioting  under  District  of  Co- 
lumbia law  without  probable  cause,  in  violation 
of  the  Rourth  Amendment.  Carr  v.  District  of 
Columbia,  587  R3d  401,  2009  U.S.  App.  LEXIS 
25482  (C.A.D.C.  2009). 

Suppression  of  riots. 

Police  were  not  required  to  first  order  pro- 
testers to  disperse  and  then  give  an  opportu- 
nity to  comply  prior  to  arresting  them  for  riot- 
ing under  District  of  Columbia  law,  so  long  as 
police  had  probable  cause  to  believe  that  the 
protesters  were  engaging  in  or  inciting  a  riot. 
Carr  v.  District  of  Columbia,  587  F.3d  401,  2009 
U.S.  App.  LEXIS  25482  (C.A.D.C.  2009). 

The  marshal  has  a  right  to  take  a  posse,  and 
to  call  on  all  citizens  to  aid  him  in  arresting 
rioters;  and  the  citizens  have  a  right  to  arm 
themselves.  U.S.  v.  Fenwick,  25  F.Cas.  1062, 
1836  U.S.  App.  LEXIS  291  (1836). 

Validity. 

District  of  Columbia's  antiriot  statute  is  not 
unconstitutional  as  being  unduly  vague  in  its 
employment  of  words  such  as  "public  distur- 
bance," "tumultuous  and  violent  conduct,"  and 
"grave  danger  of  damage  or  injury."  D.C.  Code 
§  22-1122(a,  c).  United  States  v.  Matthews,  419 
F2d  1177,  1969  U.S.  App.  LEXIS  10118 
(C.A.D.C.  1969). 
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Statutes  making  it  unlawful  to  travel  inter- 
state with  intent  to  organize,  promote,  encour- 
age and  participate  in  a  riot  and  to  obstruct, 
impede  and  interfere  with  law  enforcement 
officers  during  commission  of  a  civil  disorder 
are  not  violative  of  constitutional  guarantees  of 
free  speech  and  assembly,  nor  are  they  uncon- 
stitutional exercises  of  the  commerce  power.  18 
U.S.C.  §§  231(a)(3),  2101.  United  States  v. 
Hoffman,  334  F.  Supp.  504,  1971  U.S.  Dist. 
LEXIS  10652  (1971). 

Statute  making  it  unlawful  to  travel  inter- 
state with  intent  to  organize,  promote,  encour- 
age and  participate  in  a  riot,  when  viewed  with 
indictment  in  case,  did  not  violate  due  process 
by  authorizing  conviction  where  unlawful  in- 
tent and  prohibited  act  did  not  coincide,  nor 
was  it  an  attempt  to  perpetuate  status  of  infe- 
riority imposed  upon  blacks  by  system  of  slav- 


ery. 18  U.S.C.  §  2101.  United  States  v.  Hoff- 
man, 334  F.  Supp.  504,  1971  U.S.  Dist.  LEXIS 
10652  (1971). 

Word  "engages"  as  used  in  statute  prohibiting 
willfully  engaging  in  a  riot  was  not  so  vague  as 
to  make  statute  unconstitutional.  D.C.  Code 
§  22-1122.  United  States  v.  Jeffries,  45  F.R.D. 
110,  1968  U.S.  Dist.  LEXIS  12791  (D.D.C1968). 

Weight  and  sufficiency  of  evidence. 

Where  defendant's  actions,  in  course  of  his 
efforts  to  gain  entry  into  auditorium  without 
ticket,  appeared  to  bring  him  within  scope  of 
statute  providing  penalty  for  incitement  to  riot, 
evidence  supported  finding  of  guilt  of  disorderly 
conduct.  D.C.  Code  §§  22-1121,  22-1121(1),  22- 
1122.  Rodgers  v.  United  States,  290  A.2d  395, 
1972  D.C.  App.  LEXIS  374  (1972). 


§  22-1323.  Obstructing  bridges  connecting  D.C.  and  Vir- 
ginia. 

Effective  with  respect  to  conduct  occurring  on  or  after  August  5,  1997, 
whoever  in  the  District  of  Columbia  knowingly  and  willfully  obstructs  any 
bridge  connecting  the  District  of  Columbia  and  the  Commonwealth  of  Virginia: 

(1)  Shall  be  fined  not  less  than  $1,000  and  not  more  than  $5,000,  and  in 
addition  may  be  imprisoned  not  more  than  30  days;  or 

(2)  If  applicable,  shall  be  subject  to  prosecution  by  the  District  of  Colum- 
bia under  the  provisions  of  District  law  and  regulation  amended  by  the  Safe 
Streets  Anti-Prostitution  Amendment  Act  of  1996. 

(Aug.  5,  1997,  111  Stat.  782,  Pub.  L.  105-33,  §  11712(e).) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1123. 

Effective  date.  —  Section  11721  of  title  XI  of 
Pub.  L.  105-33,  111  Stat.  786,  the  National 
Capital  Revitalization  and  Self-Government 
Improvement  Act  of  1997,  provided  that  except 
as  otherwise  provided  in  this  title,  the  provi- 
sions of  this  title  shall  take  effect  on  the  later  of 
October  1,  1997,  or  the  day  the  District  of 
Columbia  Financial  Responsibility  and  Man- 
agement Assistance  Authority  certifies  that  the 


financial  plan  and  budget  for  the  District  gov- 
ernment for  fiscal  year  1998  meet  the  require- 
ments of  section  201(c)(1)  of  the  District  of 
Columbia  Financial  Responsibility  and  Man- 
agement Assistance  Act  of  1995,  as  amended  by 
this  title. 

References  in  text.  —  The  "regulation 
amended  by  the  Safe  Streets  Anti-Prostitution 
Amendment  Act  of  1996,"  referred  to  in  (2),  is 
§  5  of  D.C.  Law  11-130,  effective  May  24,  1996, 
and  found  at  43  DCR  1570. 
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Chapter  13 A.  Entry  of  a  Motor  Vehicle. 


Sec. 

22-1341.  Unlawful  entry  of  a  motor  vehicle. 


§  22-1341.  Unlawful  entry  of  a  motor  vehicle. 

(a)  It  is  unlawful  to  enter  or  be  inside  of  the  motor  vehicle  of  another  person 
without  the  permission  of  the  owner  or  person  lawfully  in  charge  of  the  motor 
vehicle.  A  person  who  violates  this  subsection  shall,  upon  conviction,  be  fined 
not  more  than  $500,  imprisoned  for  not  more  than  90  days,  or  both. 

(b)  Subsection  (a)  of  this  section  shall  not  apply  to: 

(1)  An  employee  of  the  District  government  in  connection  with  his  or  her 
official  duties; 

(2)  A  tow  crane  operator  who  has  valid  authorization  from  the  District 
government  or  from  the  property  owner  on  whose  property  the  motor  vehicle  is 
illegally  parked;  or 

(3)  A  person  with  a  security  interest  in  the  motor  vehicle  who  is  legally 
authorized  to  seize  the  motor  vehicle. 

(c)  For  the  purposes  of  this  section,  the  term  "enter  the  motor  vehicle"  means 
to  insert  any  part  of  one's  body  into  any  part  of  the  motor  vehicle,  including  the 
passenger  compartment,  the  trunk  or  cargo  area,  or  the  engine  compartment. 

(Dec.  10,  2009,  D.C.  Law  18-88,  §  102,  56  DCR  7413.) 


Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  102  of  Omnibus  Public 
Safety  and  Justice  Emergency  Amendment  Act 
of  2009  (D.C.  Act  18-181,  August  6,  2009,  56 
DCR  6903). 

For  temporary  (90  day)  addition,  see  §  102  of 
Omnibus  Public  Safety  and  Justice  Congressio- 
nal Review  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-227,  October  21,  2009,  56  DCR 
8668). 

Legislative  history  of  Law  18-88.  —  Law 


18-88,  the  "Omnibus  Public  Safety  and  Justice 
Amendment  Act  of  2009",  as  introduced  in 
Council  and  assigned  Bill  No.  18-151,  which 
was  referred  to  the  Committee  on  Public  Safety 
and  the  Judiciary.  The  bill  as  adopted  on  first 
and  second  readings  on  June  30,  2009,  and  July 
31,  2009,  respectively.  Signed  by  the  Mayor  on 
August  26,  2009,  it  was  assigned  Act  No.  18-189 
and  transmitted  to  both  Houses  of  Congress  for 
its  review.  D.C.  Law  18-88  became  effective  on 
December  10,  2009. 
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Chapter  14.  False  Pretenses;  False  Personation. 


Sec. 

22-1401.  [Repealed]. 

22-1402.  Recordation  of  deed,  contract,  or  con- 
veyance with  intent  to  extort 
money. 

22-1403.  False  personation  before  court,  offi- 
cers, notaries. 

22-1404.  Falsely  impersonating  public  officer 
or  minister. 


Sec. 

22-1405.  False  personation  of  inspector  of  de- 
partments of  District. 

22-1406.  False  personation  of  police  officer. 

22-1407,  22-1408.  [Repealed]. 

22-1409.  Use  of  official  insignia;  penalty  for 
unauthorized  use. 


§  22-1401.  False  pretenses.  [Repealed]. 

Repealed. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  602(p),  29  DCR  3976.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1301. 

Legislative  history  of  Law  4-164.  —  Law 

4-164,  the  "District  of  Columbia  Theft  and 
White  Collar  Crimes  Act  of  1982,"  was  intro- 
duced in  Council  and  assigned  Bill  No.  4-133, 
which  was  referred  to  the  Committee  on  the 


Judiciary.  The  Bill  was  adopted  on  first, 
amended  first  and  second  readings  on  June  22, 
1982,  July  6,  1982,  and  July  20,  1982,  respec- 
tively. Signed  by  the  Mayor  on  August  4,  1982, 
it  was  assigned  Act  No.  4-238  and  transmitted 
to  both  Houses  of  Congress  for  its  review. 


§  22-1402.  Recordation  of  deed,  contract,  or  conveyance 
with  intent  to  extort  money. 

Whoever  having  no  title  or  color  of  title  to  the  land  affected  shall  maliciously 
cause  to  be  recorded  in  the  office  of  the  Recorder  of  Deeds  of  the  District  of 
Columbia  any  deed,  contract,  or  other  instrument  purporting  to  convey  or  to 
relate  to  any  land  in  said  District  with  intent  to  extort  money  or  anything  of 
value  from  any  person  owning  such  land,  or  having  any  interest  therein,  shall 
be  fined  not  less  than  $1,000  or  imprisoned  not  more  than  180  days,  or  both. 

(June  30, 1902,  32  Stat.  535,  ch.  1329,  §  845a;  Aug.  20,  1994,  D.C.  Law  10-151, 
§  106,  41  DCR  2608.) 


Cross  references.  —  Extortion,  see  §  22- 
3251. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1302. 

1973  Ed.,  §  22-1302. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  106  of  the  Omni- 
bus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  10-151.  —  Law 


10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 
Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
tively. Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-151  became  effective  on  August  20, 
1994. 


§  22-1403.  False  personation  before  court,  oflBcers,  nota- 
ries. 

(a)  Whoever  falsely  personates  another  person  before  any  court  of  record  or 
judge  thereof,  or  clerk  of  court,  or  any  officer  in  the  District  authorized  to 
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administer  oaths  or  take  the  acknowledgment  of  deeds  or  other  instruments  or 
to  grant  marriage  Hcenses  or  accepts  domestic  partnership  registrations,  with 
intent  to  defraud,  shall  be  imprisoned  for  not  less  than  1  year  nor  more  than 
5  years. 

(b)  For  the  purposes  of  this  section,  the  term  "domestic  partnership"  shall 
have  the  same  meaning  as  provided  in  §  32-701(4). 

(Mar.  3, 1901,  31  Stat.  1330,  ch.  854,  §  859;  Feb.  17, 1909,  35  Stat.  623,  ch.  134; 
Sept.  12,  2008,  D.C.  Law  17-231,  §  23(b),  55  DCR  6758.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1303. 

1973  Ed.,  §  22-1303. 

Effect  of  amendments.  —  D  C.  Law  17-231 
rewrote  the  section,  which  had  read  as  follows: 
"Whoever  falsely  personates  another  person 
before  any  court  of  record  or  judge  thereof,  or 
clerk  of  court,  or  any  officer  in  the  District 


authorized  to  administer  oaths  or  take  the 
acknowledgment  of  deeds  or  other  instruments 
or  to  grant  marriage  licenses,  with  intent  to 
defraud,  shall  be  imprisoned  for  not  less  than  1 
year  nor  more  than  5  years." 

Legislative  history  of  Law  17-231.  —  For 
Law  17-231,  see  notes  following  §  22-501. 


CASE  NOTES 


In  generaL 

By  requiring  defendant,  prior  to  trial  judge's 
ruling  on  extent  to  which  trial  judge  would 
permit  defendant  to  be  impeached  by  his  past 
record,  to  take  witness  stand  and  be  sworn  as  a 
witness  before  jury,  trial  judge  pre-empted  de- 


fendant's discretion  regarding  his  decision 
whether  to  testify  in  his  own  behalf  and,  there- 
fore, committed  prejudicial  error.  D.C.  Code 
§  22-1303.  Jones  v.  United  States,  243  A.2d 
679,  1968  D.C.  App.  LEXIS  177  (App.  1968). 


§  22-1404.  Falsely  impersonating  public  officer  or  minis- 
ter. 

Whoever  falsely  represents  himself  or  herself  to  be  a  judge  of  the  Superior 
Court  of  the  District  of  Columbia,  notary  public,  police  officer,  or  other  public 
officer,  or  a  minister  qualified  to  celebrate  marriage,  and  attempts  to  perform 
the  duty  or  exercise  the  authority  pertaining  to  any  such  office  or  character,  or 
having  been  duly  appointed  to  any  of  such  offices  shall  knowingly  attempt  to 
act  as  any  such  officers  after  his  or  her  appointment  or  commission  has  expired 
or  he  or  she  has  been  dismissed  from  such  office,  shall  suffer  imprisonment  in 
the  penitentiary  for  not  less  than  1  year  nor  more  than  3  years. 

(Mar.  3, 1901,  31  Stat.  1330,  ch.  854,  §  860;  Feb.  17, 1909,  35  Stat.  623,  ch.  134; 
July  8,  1963,  77  Stat.  77,  Pub.  L.  88-60,  §  1;  July  29,  1970,  84  Stat.  570,  Pub. 
L.  91-358,  title  I,  §  155(a);  May  21,  1994,  D.C.  Law  10-119,  §  2(h),  41  DCR 
1639;  May  17,  1996,  D.C.  Law  11-119,  §  2,  43  DCR  528.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1304. 

1973  Ed.,  §  22-1304. 

Legislative  history  of  Law  10-119.  —  Law 

10-119,  the  "Anti-Gender  Discriminatory  Lan- 
guage Criminal  Offenses  Amendment  Act  of 
1994,"  was  introduced  in  Council  and  assigned 
Bill  No.  10-332,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  February 


1,  1994,  and  March  1,  1994,  respectively. 
Signed  by  the  Mayor  on  March  17,  1994,  it  was 
assigned  Act  No.  10-209  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-119  became  effective  on  May  21,  1994. 

Legislative  history  of  Law  11-119.  —  Law 
11-119,  the  "Criminal  Code  Technical  Amend- 
ments Act  of  1996,"  was  introduced  in  Council 
and  assigned  Bill  No.  11-484,  which  was  re- 
ferred to  the  Committee  of  the  Whole.  The  Bill 


340 


False  Pretenses;  False  Personation  §  22-1404 


was  adopted  on  first  and  second  readings  on  mitted  to  both  Houses  of  Congress  for  its  re- 
December  5,  1995,  and  January  4,  1996,  respec-  view.  D.C.  Law  11-119  became  effective  May  17, 
tively.  Signed  by  the  Mayor  on  January  26,  1996. 
1996,  it  was  assigned  Act  No.  11-198  and  trans- 

CASE  NOTES 


Analysis 

Admissibihty  of  evidence. 
Indictment  and  information. 
Instructions. 

Nature  and  elements  of  offense. 
Presumptions  and  burden  of  proof. 
Purposes. 
Review. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

In  prosecution  for  false  personation  of  police 
officer,  admission  of  badge  which  defendant 
allegedly  showed  to  witness  was  not  reversible 
error  where  there  was  no  defense  objection  at 
trial  and  where  witness  testified  that  she  be- 
lieved defendant  was  trying  to  make  her  think 
he  was  a  police  officer.  D.C.  Code  §  22-1304. 
Williams  v.  United  States,  404  A.2d  189,  1979 
D.C.  App.  LEXIS  426  (1979). 

Indictment  and  information. 

Indictment  which  charged  defendant  with 
false  personation  of  police  officer  and  which 
included  date  and  place  of  offense,  person  to 
whom  defendant  allegedly  made  false  person- 
ation, and  allegations  that  defendant  knew 
that  his  representation  was  false  and  that  he 
wrongfully  attempted  to  perform  duty  and  ex- 
ercise authority  of  police  officer  contained  all 
elements  of  the  offense,  sufficiently  apprised 
defendant  of  charge  so  that  he  could  prepare  to 
meet  it,  and  was  thus  sufficient;  if  defendant 
had  any  doubt  about  the  charge,  he  could  have 
pursued  additional  details,  if  needed,  by  way  of 
bill  of  particulars.  U.S.  Const.  Amends.  5,  6; 
D.C.  Code  SCR,  Criminal  Rule  7(c);  D.C.  Code 
§  22-1304.  Williams  v.  United  States,  404  A.2d 
189,  1979  D.C.  App.  LEXIS  426  (1979). 

Instructions. 

False  personation  is  in  the  nature  of  positive 
aggressions  or  invasions,  such  as  constitute 
common-law  offenses,  and  hence  proof  of  crim- 
inal intent  is  required  and  refusal  of  requested 
instruction  requiring  criminal  or  felonious  in- 
tent was  reversible  error.  D.C.  Code  1951,  §  22- 
1304.  Levine  v.  U.S.,  261  F.2d  747,  1958  U.S. 
App.  LEXIS  3329  (C.A.D.C.  1958). 

In  prosecution  for  falsely  representing  self  to 
be  a  police  officer,  refusal  of  requested  instruc- 
tion on  the  factual  defense  theory,  raised  by 
defendant's  testimony,  that  he  merely  stated 
truthfully  that  he  was  an  attorney  and  "officer 
of  the  court,"  was  reversible  error.  D.C.  Code 


1951,  §  22-1304.  Levine  v.  U.S.,  261  F.2d  747, 
1958  U.S.  App.  LEXIS  3329  (C.A.D.C.  1958). 

Nature  and  elements  of  offense. 

Reliance  is  not  an  element  of  statutory  of- 
fense of  false  personation,  and  prosecution  need 
not  establish  that  parties  to  whom  the  alleged 
false  representation  was  made  relied  upon  it. 
D.C.  Code  1951,  §  22-1304.  Levine  v.  U.S.,  261 
F.2d  747,  1958  U.S.  App.  LEXIS  3329  (C.A.D.C. 
1958). 

Presumptions  and  burden  of  proof. 

In  prosecution  for  falsely  impersonating  a 
police  officer  of  the  United  States,  burden  is 
upon  government  to  prove  crime  charged  be- 
yond a  reasonable  doubt  though  where  defen- 
dant is  charged  with  falsely  pretending  to  be  an 
officer  and  fails  to  produce  evidence  showing  he 
was  such  officer,  presumption  arises  that  evi- 
dence if  produced  would  have  been  unfavorable 
to  defendant.  D.C.  Code,  1940  §  22-1304.  Tay- 
lor V.  U.S.,  167  F.2d  752,  1948  U.S.  App.  LEXIS 
2493  (1948). 

In  prosecution  for  personation  of  police  offi- 
cer, Government  presented  prima  facie  case 
which  shifted  burden  to  defendant  to  rebut 
inference  of  false  personation.  D.C.  Code  §  22- 
1304.  Williams  v.  United  States,  404  A.2d  189, 
1979  D.C.  App.  LEXIS  426  (1979). 

Purposes. 

Code  section  penalizing  false  representation 
of  a  person  as  police  officer  of  District  of  Colum- 
bia is  a  protection  of  the  citizenry  against 
exercise  of  excess  jurisdiction  by  an  imposter  as 
well  as  impersonation  in  the  genuine  jurisdic- 
tion which  might  have  been  exercised  by  a 
legitimate  officer.  D.C.  Code  1940,  §  22-1304. 
Taylor  v.  U.S.,  167  F.2d  752,  1948  U.S.  App. 
LEXIS  2493  (1948). 

Review. 

Conviction  for  impersonating  an  officer  was 
reversed  and  new  trial  ordered  in  view  of  de- 
fense's failure  to  call  defendant  to  stand  to 
rebut  government's  evidence  that  badge  dis- 
played by  defendant  who  contended  that  he  had 
exhibited  a  special  police  officer  badge  was  not 
of  the  type  officially  issued  to  special  police 
officers,  failure  to  subpoena  an  allegedly  mate- 
rial witness,  presence  of  hearsay  testimony  and 
closeness  of  case.  D.C.  Code  1961,  §  22-1304. 
Dyer  v.  United  States,  379  F.2d  89,  1967  U.S. 
App.  LEXIS  7017  (C.A.D.C.  1967). 
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Record  on  appeal  from  conviction  for  defen- 
dant's falsely  representing  himself  as  a  notary 
public  and  attempting  to  exercise  authority  of  a 
notary  public  disclosed  no  error  affecting  sub- 
stantial rights.  D.C.  Code  1951,  §  22-1304. 
Fentress  v.  U.S.,  228  F.2d  646,  1955  U.S.  App. 
LEXIS  3713  (C.A.D.C.  1955). 

Weight  and  sufficiency  of  evidence. 

Evidence  that  accused  was  not  a  federal 
officer  was  sufficient  to  sustain  conviction  for 
false  impersonation  of  a  police  officer  of  the 


United  States  notwithstanding  government 
failed  to  offer  direct  proof  that  defendant  was 
not  such  officer  bv  reference  to  official  police 
rolls.  D.C.  Code  1940,  §  22-1304.  Taylor  v.  U.S., 
167  F.2d  752,  1948  U.S.  App.  LEXIS  2493 
(1948). 

Evidence,  viewed  in  light  most  favorable  to 
the  Government,  was  sufficient  to  sustain  con- 
viction of  false  personation  of  a  police  officer. 
D.C.  Code  §  22-1304.  Williams  v.  United 
States,  404  A.2d  189,  1979  D.C.  App.  LEXIS 
426  (1979). 


§  22-1405.  False  personation  of  inspector  of  departments 
of  District. 

It  shall  be  unlawful  for  any  person  in  the  District  of  Columbia  to  falsely 
represent  himself  or  herself  as  being  an  inspector  of  the  Department  of  Human 
Services  of  said  District,  or  an  inspector  of  any  department  of  the  District 
government;  and  any  person  so  offending  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  in  the  Superior  Court  of  the  District  of  Columbia 
shall  be  punished  by  a  fine  of  not  less  than  $10  nor  more  than  $50  for  the  1st 
offense,  and  for  each  subsequent  offense  by  a  fine  of  not  less  than  $50  nor  more 
than  $100,  or  imprisonment  in  the  Jail  of  the  District  not  exceeding  6  months, 
or  both,  in  the  discretion  of  the  court. 

(Mar.  2, 1897,  29  Stat.  619,  ch.  364;  Apr.  1, 1942,  56  Stat.  190,  ch.  207,  §  1;  July 
8,  1963,  77  Stat.  77,  Pub.  L.  88-60,  §  1;  July  29,  1970,  84  Stat.  570,  Pub.  L. 
91-358,  title  I,  §  155(a).) 


Prior  Codifications.  —  1981  Ed.,  §  22-  1973  Ed.,  §  22-1305. 
1305. 


§  22-1406.  False  personation  of  police  officer. 

It  shall  be  a  misdemeanor,  punishable  by  imprisonment  in  the  District  jail  or 
penitentiary  not  exceeding  180  days,  or  by  a  fine  not  exceeding  $1,000,  for  any 
person,  not  a  member  of  the  police  force,  to  falsely  represent  himself  as  being 
such  member,  with  a  fraudulent  design. 

(R.S.,  D.C,  §  433;  Aug.  20,  1994,  D.C.  Law  10-151,  §  114,  41  DCR  2608.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1306. 

1973  Ed.,  §  22-1306. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  114  of  the  Omni- 
bus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  10-151.  —  For 
legislative  history  of  D.C.  Law  10-151,  see  His- 


torical and  Statutory  Notes  following  §  22- 
1402. 

Editor's  notes.  —  Uniform  requirements  for 
security  officers  amended:  Section  2  of  D.C. 
Law  5-180  amended  §  4.2  of  the  Regulation 
Establishing  Standards  For  Certification  And 
Employment  For  Security  Officers,  enacted  De- 
cember 1,  1974  (Reg.  74-31;  17  DCMR  2112.1), 
to  remove  the  prohibition  against  security  offi- 
cers wearing  uniforms  with  stripes. 
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Analysis 

Admissibility  of  evidence. 
Indictment  and  information. 
Instructions. 

Presumptions  and  burden  of  proof. 
Remand. 

Sufficiency  of  evidence. 

Admissibility  of  evidence. 

In  prosecution  for  false  personation  of  police 
officer,  testimony  by  custodian  of  police  depart- 
ment records  that  defendant  had  never  been  a 
police  officer  was  not  inadmissible  hearsay. 
D.C.  Code  SCR,  Criminal  Rule  27(b).  WilHams 
V.  United  States,  404  A.2d  189,  1979  D.C.  App. 
LEXIS  426  (1979). 

In  prosecution  for  false  personation  of  police 
officer,  admission  of  badge  which  defendant 
allegedly  showed  to  witness  was  not  reversible 
error  where  there  was  no  defense  objection  at 
trial  and  where  witness  testified  that  she  be- 
lieved defendant  was  trying  to  make  her  think 
he  was  a  police  officer.  D.C.  Code  §  22-1304. 
Wilhams  v.  United  States,  404  A.2d  189,  1979 
D.C.  App.  LEXIS  426  (1979). 

Indictment  and  information. 

Indictment  which  charged  defendant  with 
false  personation  of  police  officer  and  which 
included  date  and  place  of  offense,  person  to 
whom  defendant  allegedly  made  false  person- 
ation, and  allegations  that  defendant  knew 
that  his  representation  was  false  and  that  he 
wrongfully  attempted  to  perform  duty  and  ex- 
ercise authority  of  police  officer  contained  all 
elements  of  the  offense,  sufficiently  apprised 
defendant  of  charge  so  that  he  could  prepare  to 
meet  it,  and  was  thus  sufficient;  if  defendant 
had  any  doubt  about  the  charge,  he  could  have 
pursued  additional  details,  if  needed,  by  way  of 
bill  of  particulars.  U.S.  Const.  Amends.  5,  6; 
D.C.  Code  SCR,  Criminal  Rule  7(c);  D.C.  Code 
§  22-1304.  Wilhams  v.  United  States,  404  A.2d 
189,  1979  D.C.  App.  LEXIS  426  (1979). 

Instructions. 

In  prosecution  for  impersonating  police  offi- 
cer, trial  court's  reading  of  statute  defining 
crime  as  part  of  instructions  to  jury  sufficiently 
charged  elements  of  the  crime.  D.C.  Code  1940, 
§  22-1306.  Wheeler  V.  U.S.,  190  F.2d  663,  1951 
U.S.  App.  LEXIS  2475  (C.A.D.C.  1951). 

In  prosecution  on  count  charging  imperson- 
ation of  officer  and  count  charging  grand  lar- 
ceny, error,  if  any,  in  charge  instructing  that 
jury  could  convict  on  second  count  even  if  they 
acquitted  on  first  was  harmless  in  view  of  fact 
that  jury  found  defendant  guilty  of  both  of- 
fenses. D.C.  Code  1940,  §§  22-1306,  22-2201; 
Fed.Rules  Crim.Proc.  rule  52(a),  18  U.S.C. 


Wheeler  v.  U.S.,  190  R2d  663,  1951  U.S.  App. 
LEXIS  2475  (C.A.D.C.  1951). 

Trial  court  erred  when  it  gave  an  instruction 
that  allowed  the  jury  to  convict  defendant  of 
false  impersonation  of  a  police  officer  if  it  found 
that  he  was  trying  to  fool  others  into  thinking 
he  was  an  officer,  even  if  he  lacked  the  intent  to 
gain  an  advantage  thereby;  in  order  to  convict 
defendant,  there  had  to  be  evidence  that  the 
defendant  impersonated  a  police  officer  to  de- 
ceive another  in  order  to  gain  some  advantage 
thereby  Savoy  v.  United  States,  981  A.2d  1208, 
2009  D.C.  App.  LEXIS  496  (2009). 

Presumptions  and  burden  of  proof. 

To  prove  the  defendant's  fraudulent  design, 
which  is  an  element  of  the  offense  of  falsely 
representing  oneself  as  a  member  of  the  police 
force,  there  must  be  evidence  that  the  defen- 
dant impersonated  a  police  officer  to  deceive 
another  in  order  to  gain  some  advantage 
thereby,  but  the  advantage  need  not  be  mone- 
tary or  even  material  in  nature.  Gary  v.  United 
States,  955  A.2d  152,  2008  D.C.  App.  LEXIS 
361  (2008). 

In  prosecution  for  personation  of  police  offi- 
cer. Government  presented  prima  facie  case 
which  shifted  burden  to  defendant  to  rebut 
inference  of  false  personation.  D.C.  Code  §  22- 
1304.  Williams  v.  United  States,  404  A.2d  189, 
1979  D.C.  App.  LEXIS  426  (1979). 

Remand. 

Because  defendant  was  convicted  of  a  misde- 
meanor punishable  by  imprisonment  not  ex- 
ceeding 180  days,  or  by  a  fine  not  exceeding 
$1,000,  it  violated  the  double  jeopardy  clause  of 
the  Fifth  Amendment  to  impose  both  penalties, 
and  consequently,  case  would  be  remanded  for 
the  trial  court  to  correct  the  sentence  it  im- 
posed, namely  180  days  of  incarceration  and 
fine  of  $300,  and  since  defendant  already  had 
served  his  jail  term,  the  court  had  to  remit  the 
fine,  and  if  defendant  already  had  paid  it,  he 
was  entitled  to  be  reimbursed.  Gary  v.  United 
States,  955  A.2d  152,  2008  D.C.  App.  LEXIS 
361  (2008). 

Sufficiency  of  evidence. 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  for  falsely  representing  him- 
self as  a  member  of  the  police  force;  although 
defendant  did  not  tell  motorist  in  so  many 
words  that  he  was  a  police  officer,  the  trier  of 
fact  reasonably  could  find  that  defendant  inten- 
tionally conveyed  that  impression  by  displaying 
a  badge,  having  red  light  on  dashboard  of  his 
car,  threatening  motorist  with  arrest,  and  oth- 
erwise acting  with  apparent  law  enforcement 
authority,  and  the  fraudulent  design  element  of 
the  offense  was  met,  in  that  defendant  por- 
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trayed  himself  as  a  police  officer  to  induce     States,  955  A.2d  152,  2008  D.C.  App.  LEXIS 
motorist  to  comply  with  his  wishes  and  get  back     361  (2008). 
in  his  truck  and  stay  there.  Gary  v.  United 

§§  22-1407,  22-1408.  Wearing  or  using  insignia  of  certain 
organizations;  false  certificate  of  acknowledg- 
ment [Repealed]. 

Repealed. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  602(q),  (r),  29  DCR  3976.) 

Prior  Codifications.  —  1981  Ed.,  §§  22-  legislative  history  of  D.C.  Law  4-164,  see  His- 
1307,  22-1308.  torical  and  Statutory  Notes  following  §  22- 

Legislative  history  of  Law  4-164.  —  For  1401. 

§  22-1409.  Use  of  official  insignia;  penalty  for  unauthor- 
ized use. 

(a)  The  Metropolitan  Police  Department  and  the  Fire  and  Emergency 
Medical  Services  Department  shall  have  the  sole  and  exclusive  rights  to  have 
and  use,  in  carrying  out  their  respective  missions,  the  official  badges,  patches, 
emblems,  copyrights,  descriptive  or  designating  marks,  and  other  official 
insignia  displayed  upon  their  current  and  future  uniforms. 

(b)  Any  person  who,  for  any  reason,  makes  or  attempts  to  make  unauthor- 
ized use  of,  or  aids  or  attempts  to  aid  another  person  in  the  unauthorized  use 
or  attempted  unauthorized  use  of  the  official  badges,  patches,  emblems, 
copyrights,  descriptive  or  designated  marks,  or  other  official  insignia  of  the 
Metropolitan  Police  Department  or  the  Fire  and  Emergency  Medical  Services 
Department  shall,  upon  conviction,  be  fined  not  more  than  $1,000,  imprisoned 
for  not  more  than  one  year,  or  both. 

(June  3,  2002,  D.C.  Law  14-194,  §  702,  49  DCR  5306.) 

Legislative  history  of  Law  14-194.  —  Law  2002,  and  May  7,  2002,  respectively.  Signed  by 

14-194,  the  "Omnibus  Anti-Terrorism  Act  of  the  Mayor  on  June  3,  2002,  it  was  assigned  Act 

2002",  was  introduced  in  Council  and  assigned  No.  14-380  and  transmitted  to  both  Houses  of 

Bill  No.  14-373,  which  was  referred  to  the  Congress  for  its  review.  D.C.  Law  14-194  be- 

Committee  on  the  Judiciary.  The  Bill  was  ad-  came  effective  on  October  17,  2002. 
opted  on  first  and  second  readings  on  April  9, 
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Chapter  15.  Forgery;  Frauds, 


Sec.  Sec. 

22-1501.  [Repealed].  22-1511. 

22-1502.  Forging  or  imitating  brands  or  pack-  22-1512. 

aging  of  goods.  22-1513 

22-1503  to  22-1509.  [Repealed].  22-1514 

22-1510.  Making,  drawing,  or  uttering  check, 
draft,  or  order  with  intent  to  de- 
fraud; proof  of  intent;  "credit"  de- 
fined. 


Fraudulent  advertising. 
Prosecution  under  §  22-1511. 
Penalty  under  §  22-1511. 
Fraudulent  interference  or  collusion 
in  jury  selection. 


§  22-1501.  Forgery.  [Repealed]. 

Repealed. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  602(s),  29  DCR  3976.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1401. 

Legislative  history  of  Law  4-164.  —  Law 

4-164,  the  "District  of  Columbia  Theft  and 
White  Collar  Crimes  Act,"  was  introduced  in 
Council  and  assigned  Bill  No.  4-133,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 


Bill  was  adopted  on  first,  amended  first  and 
second  readings  on  June  22,  1982,  July  6,  1982, 
and  July  20,  1982,  respectively.  Signed  by  the 
Mayor  on  August  4,  1982,  it  was  assigned  Act 
No.  4-238  and  transmitted  to  both  Houses  of 
Congress  for  its  review. 


§  22-1502.  Forging  or  imitating  brands  or  packaging  of 
goods. 

Whoever  wilfully  forges,  or  counterfeits,  or  makes  use  of  any  imitation 
calculated  to  deceive  the  public,  though  with  colorable  difference  or  deviation 
therefrom,  of  the  private  brand,  wrapper,  label,  trademark,  bottle,  or  package 
usually  affixed  or  used  by  any  person  to  or  with  the  goods,  wares,  merchandise, 
preparation,  or  mixture  of  such  person,  with  intent  to  pass  off  any  work,  goods, 
manufacture,  compound,  preparation,  or  mixture  as  the  manufacture  or 
production  of  such  person  which  is  not  really  such,  shall  be  fined  not  more  than 
$500  or  imprisoned  not  more  than  180  days,  or  both. 

(Mar.  3,  1901,  31  Stat.  1333,  ch.  854,  §  879;  Aug.  20,  1994,  D.C.  Law  10-151, 
§  105(e),  41  DCR  2608.) 


Cross  references.  —  Fraud,  see  §  22-3221. 

Violations  pertaining  to  registration  of  con- 
tainers of  milk  and  beverages  composed  princi- 
pally of  milk,  see  §§  36-130  and  36-153. 

Violations  pertaining  to  registration  of  labor 
union  labels,  see  §  36-203. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1402. 

1973  Ed.,  §  22-1402. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  105(e)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 


Legislative  history  of  Law  10-151.  —  Law 

10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 
Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
tively. Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-151  became  effective  on  August  20, 
1994. 
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CASE  NOTES 


In  general. 

Interests  of  justice  supported  transfer  of  food 
distributor's  trademark  and  trade  dress  in- 
fringement action  against  competitor  from  Dis- 
trict of  Columbia  to  Eastern  District  of  New 
York;  distributor  did  not  claim  that  any  poten- 
tial witnesses  were  located  in  District  of  Co- 
lumbia, while  competitor  identified  nine  rele- 
vant nonparty  witnesses  located  in  Eastern 
District  of  New  York  or  within  20  miles  of 
federal  courthouse  there,  all  of  competitor's 
business  records  were  located  in  or  easily  ac- 
cessible in  New  York,  and  competitor  had 
greater  contacts  with  New  York  than  with  Dis- 


trict of  Columbia.  18  U.S.C.  §  1404(a).  Rhee 
Bros.  V.  Seoul  Shik  Poom,  Inc.,  869  F.  Supp.  31, 
1994  U.S.  Dist.  LEXIS  19580  (1994). 

Food  distributor  was  "transacting  business" 
in  District  of  Columbia  within  meaning  of  Dis- 
trict of  Columbia  long-arm  statute  by  selling 
Korean  food  products  to  at  least  one  customer 
in  district,  amount  to  3.69^  of  its  total  sales, 
permitting  exercise  of  personal  jurisdiction 
over  distributor  in  competitor's  trademark  and 
trade  dress  infringement  action.  D.C.  Code 
1981,§  13-423(a)(l).  Rhee  Bros.  v.  Seoul  Shik 
Poom,  Inc.,  869  F.  Supp.  31,  1994  U.S.  Dist. 
LEXIS  19580  (1994). 


§  22-1503.  Stealing,  destroying,  mutilating,  secreting,  or 
withholding  will.  [Repealed]. 

Repealed. 

(Sept.  14,  1965,  79  Stat.  783,  Pub.  L.  89-183,  §  8.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1403. 


§§  22-1504,  22-1505.  Decedent's  estate  —  Secreting  or  con- 
verting property,  documents,  or  assets;  taking 
away  or  concealing  writings  [Repealed]. 

Repealed. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  602(t),  (u),  29  DCR  3976.) 


Prior  Codifications.  —  1981  Ed.,  §§  22-  legislative  history  of  D.C.  Law  4-164,  see  His- 
1404,  22-1405.  torical  and  Statutory  Notes  following  §  22- 

Legislative  history  of  Law  4-164.  —  For  1501. 


§  22-1506.  Sale  or  concealment  by  conditional  vendee, 
with  intent  to  defraud.  [Repealed]. 

Repealed. 

(Dec.  30,  1963,  77  Stat.  774,  Pub.  L.  88-243,  §  15(a)(1).) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1406. 
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§§  22-1507  to  22-1509.  Fraud  by  use  of  slugs  to  operate 
coin-controlled  mechanism;  manufacture, 
sale,  offer  for  sale,  possession  of  slugs  or  de- 
vice to  operate  coin-controlled  mechanism; 
'^person''  defined  [Repealed]. 

Repealed. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  602(v)-(x),  29  DCR  3976.) 

Prior  Codifications.  —  1981  Ed.,  §§  22-  legislative  history  of  D.C.  Law  4-164,  see  His- 
1407  to  22-1409.  torical  and  Statutory  Notes  following  §  22- 

Legislative  history  of  Law  4-164.  —  For  1501. 

§  22-1510.  Making,  drawing,  or  uttering  check,  draft,  or 
order  with  intent  to  defraud;  proof  of  intent; 
"credit''  defined. 

Any  person  within  the  District  of  Columbia  who,  with  intent  to  defraud, 
shall  make,  draw,  utter,  or  deliver  any  check,  draft,  order,  or  other  instrument 
for  the  payment  of  money  upon  any  bank  or  other  depository,  knowing  at  the 
time  of  such  making,  drawing,  uttering,  or  delivering  that  the  maker  or  drawer 
has  not  sufficient  funds  in  or  credit  with  such  bank  or  other  depository  for  the 
payment  of  such  check,  draft,  order,  or  other  instrument  in  full  upon  its 
presentation,  shall,  if  the  amount  of  such  check,  draft,  order,  or  other 
instrument  is  $100  or  more,  be  guilty  of  a  felony  and  fined  not  more  than 
$3,000  or  imprisoned  for  not  less  than  1  year  nor  more  than  3  years,  or  both; 
or  if  the  amount  of  such  check,  draft,  order,  or  other  instrument  is  less  than 
$100,  be  guilty  of  a  misdemeanor  and  fined  not  more  than  $1,000  or  imprisoned 
not  more  than  180  days,  or  both.  As  against  the  maker  or  drawer  thereof  the 
making,  drawing,  uttering,  or  delivering  by  such  maker  or  drawer  of  a  check, 
draft,  order,  or  other  instrument,  payment  of  which  is  refused  by  the  drawee 
because  of  insufficient  funds  of  the  maker  or  drawer  in  its  possession  or  control, 
shall  be  prima  facie  evidence  of  the  intent  to  defraud  and  of  knowledge  of 
insufficient  funds  in  or  credit  with  such  bank  or  other  depository,  provided  such 
maker  or  drawer  shall  not  have  paid  the  holder  thereof  the  amount  due 
thereon,  together  with  the  amount  of  protest  fees,  if  any,  within  5  days  after 
receiving  notice  in  person,  or  writing,  that  such  check,  draft,  order,  or  other 
instrument  has  not  been  paid.  The  word  "credit,"  as  used  herein,  shall  be 
construed  to  mean  arrangement  or  understanding,  express  or  implied,  with 
the  bank  or  other  depository  for  the  payment  of  such  check,  draft,  order,  or 
other  instrument. 

(July  1, 1922,  42  Stat.  820,  ch.  273;  Oct.  22, 1970,  84  Stat.  1094,  Pub.  L.  91-497, 
§  3;  Aug.  20,  1994,  D.C.  Law  10-151,  §  108,  41  DCR  2608.) 


Cross  references.  —  Fraud,  see  §  22-3221. 
Proof  of  intent  to  defraud,  see  §  23-322. 
Theft,  see  §  22-3211. 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1410. 

1973  Ed.,  §  22-1410. 
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Emergency  legislation.  —  For  temporafry        Legislative  history  of  Law  10-151.  —  For 

amendment  of  section,  see  §  108  of  the  Omni-     legislative  history  of  D.C.  Law  10-151,  see  His- 
bus    Criminal    Justice    Reform    Emergency     torical  and  Statutory  Notes  following  §  22- 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June  1502. 
22,  1994,  41  DCR  4286). 

CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Conduct  of  trial. 
In  general. 

Indictment  and  information. 

Instructions. 

Limitation  of  actions. 

Nature  and  elements  of  offense. 

Questions  of  law  and  fact. 

Admissibility  of  evidence. 

In  prosecution  for  making,  drawing  or  utter- 
ing a  check  with  intent  to  defraud,  bringing 
alias  of  defendant  to  attention  of  jury  where  its 
relevance  was  dubious  at  best  was  not  prejudi- 
cial error  in  view  of  eyewitness  identification  of 
defendant  as  well  as  positive  testimony  of  an 
expert  handwriting  analyst.  D.C.  Code  §  22- 
1410.  Johnson  v.  United  States,  389  A.2d  1353, 
1978  D.C.  App.  LEXIS  396  (1978). 

Conduct  of  trial. 

In  prosecution  for  making,  drawing  or  utter- 
ing a  check  with  intent  to  defraud,  in  view  of 
fact  that  there  was  no  indication  that  an  arrest 
of  witness  was  being  made,  trial  court  did  not 
err  in  failing  to  voir  dire  jury  as  to  whether  any 
of  them  observed  detention  of  defense  witness 
in  hallway  behind  the  courtroom.  D.C.  Code 
§  22-1410.  Johnson  v.  United  States,  389  A.2d 
1353,  1978  D.C.  App.  LEXIS  396  (1978). 

In  general. 

The  word  "trading"  in  clause  excluding  trad- 
ing loss  from  coverage  of  brokers'  bond  meant 
bujring  and  selling  of  securities  on  customer's 
account,  and  loss  occurring  when  brokers'  em- 
ployee accepted  order  to  purchase  substantial 
amount  of  stock  for  customer  who  gave  bad 
check  was  such  a  loss.  D.C.  Code  1961,  §  22- 
1410.  Sade  v.  National  Sur.  Corp.,  203  F.Supp. 
680,  1962  U.S.  Dist.  LEXIS  3210  (D.D.C1962). 

Indictment  and  information. 

In  prosecutions  for  passing  bad  checks  pay- 
able to  United  States  Treasurer  and  delivered 
to  agent  for  Federal  War  Assets  Administra- 
tion, proof  of  fact,  not  alleged  in  informations, 
that  checks  covered  purchases  of  war  surplus 
articles  under  veterans'  preference,  was  unnec- 
essary for  conviction.  D.C.  Code  1940,  §  22 — 
1410.  McGuinness  v.  U.S.,  77  A.2d  22,  1950 
D.C.  App.  LEXIS  194  (Cr.App.  1950). 

Instructions. 

Refusal  to  charge,  in  prosecution  for  false 
pretenses,  on  lesser  included  offense  of  passing 


bad  check  was  not  error  where  defense  testi- 
mony disclosed  something  had  been  obtained 
for  value  and  that  defrauded  party  had  placed 
reliance  on  defendant's  check.  D.C.  Code  1961, 
§§  22-1301,  22-1410.  Ciullo  v.  United  States, 
325  F.2d  227,  1963  U.S.  App.  LEXIS  3861 
(C.A.D.C.  1963). 

Limitation  of  actions. 

The  Wartime  Suspension  of  Limitations  Act 
was  inapplicable  to  charges  of  violating  District 
of  Columbia  statute  by  passing  bad  checks 
payable  to  United  States  Treasurer  and  deliv- 
ered to  agent  for  Federal  War  Assets  Adminis- 
tration, though  giving  of  such  checks  may  have 
resulted  in  offenses  within  all  categories  of 
extension  statute,  as  none  of  such  offenses  was 
essential  ingredient  of  violation  of  local  statute, 
so  that  prosecutions  begun  over  three  years 
after  commission  of  offenses  were  barred  by 
general  statute  of  limitations  for  noncapital 
offenses.  D.C.  Code  1940,  §  22-1410;  18  U.S.C. 
§§  3282,  3287.  McGuinness  v.  U.S.,  77  A.2d  22, 
1950  D.C.  App.  LEXIS  194  (Cr.App.  1950). 

The  Federal  Wartime  Suspension  of  Limita- 
tions Act  was  not  intended  to  embrace  viola- 
tions of  District  of  Columbia  bad  check  law, 
though  such  checks  were  received  by  federal 
government,  but  purpose  of  such  act  was  to 
suspend  running  of  statutes  of  limitation  appli- 
cable to  offenses  involving  fraud  on  Govern- 
ment. D.C.  Code  1940,  §  22-1410;  18  U.S.C. 
§  3287.  McGuinness  v.  U.S.,  77  A.2d  22,  1950 
D.C.  App.  LEXIS  194  (Cr.App.  1950). 

Nature  and  elements  of  offense. 

False  representation,  knowledge  of  falsity, 
and  intent  to  defraud  are  sufficient  to  violate 
bad  check  statute  when  representation  involves 
worthless  check.  D.C.  Code  1961,  §  22-1410. 
Ciullo  V.  United  States,  325  F.2d  227,  1963  U.S. 
App.  LEXIS  3861  (C.A.D.C.  1963). 

Defendants'  use  of  agents  to  pass  bad  checks 
in  return  for  merchandise  did  not  constitute 
grand  larceny,  but  could  only  constitute  the 
offense  of  uttering  checks  with  intent  to  de- 
fraud. D.C.  Code  §§  22-1410,  22-2201.  Locks  v. 
United  States,  388  A.2d  873,  1978  D.C.  App. 
LEXIS  539  (1978). 

Fact  that  a  check  is  issued  for  a  past-due 
obligation  does  not  preclude  a  conviction  under 
the  "worthless"  statute.  D.C.  Code  1951,  §  22- 
1410.  Clarke  v.  U.S.,  140  A.2d  181,  1958  D.C. 
App.  LEXIS  299  (Cr.App.  1958). 

Questions  of  law  and  fact. 

In  prosecution  for  violation  of  statute  making 
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it  a  crime  for  any  person,  with  intent  to  deceive, 
to  deliver  any  check  while  knowing  that  there 
are  insufficient  funds  to  his  credit  with  bank  for 
payment  of  such  check,  question  of  whether  or 
not  defendant  had  an  intent  to  defraud  in 
issuance  of  check  for  past  consideration,  pre- 
sented a  question  of  fact  for  the  jury.  D.C.  Code 
1951,§  22-1410.  Clarke  v.  U.S.,  263  F.2d  269, 
1959  U.S.  App.  LEXIS  4563  (C.A.D.C.  1959). 
Under  "worthless"  check  statute,  fact  that 


checks  were  given  in  payment  of  antecedent 
debt  did  not  destroy  presumption  of  fraudulent 
intent,  and  evidence  as  to  issuance  of  two 
checks  which  were  dishonored  for  lack  of  suffi- 
cient funds  established  prima  facie  case  autho- 
rizing submission  of  case  to  jury  in  absence  of 
any  evidence  by  defendant  on  the  point.  D.C. 
Code  1951,  §  22-1410.  Clarke  v.  U.S.,  140  A.2d 
181,  1958  D.C.  App.  LEXIS  299  (Cr.App.  1958). 


§  22-1511.  Fraudulent  advertising. 

It  shall  be  unlawful  in  the  District  of  Columbia  for  any  person,  firm, 
association,  corporation,  or  advertising  agency,  either  directly  or  indirectly,  to 
display  or  exhibit  to  the  public  in  any  manner  whatever,  whether  by  handbill, 
placard,  poster,  picture,  film,  or  otherwise;  or  to  insert  or  cause  to  be  inserted 
in  any  newspaper,  magazine,  or  other  publication  printed  in  the  District  of 
Columbia;  or  to  issue,  exhibit,  or  in  any  way  distribute  or  disseminate  to  the 
public;  or  to  deliver,  exhibit,  mail,  or  send  to  any  person,  firm,  association,  or 
corporation  any  false,  untrue,  or  misleading  statement,  representation,  or 
advertisement  with  intent  to  sell,  barter,  or  exchange  any  goods,  wares,  or 
merchandise  or  anything  of  value  or  to  deceive,  mislead,  or  induce  any  person, 
firm,  association,  or  corporation  to  purchase,  discount,  or  in  any  way  invest  in 
or  accept  as  collateral  security  any  bonds,  bill,  share  of  stock,  note,  warehouse 
receipt,  or  any  security;  or  with  the  purpose  to  deceive,  mislead,  or  induce  any 
person,  firm,  association,  or  corporation  to  purchase,  make  any  loan  upon  or 
invest  in  any  property  of  any  kind;  or  use  any  of  the  aforesaid  methods  with  the 
intent  or  purpose  to  deceive,  mislead,  or  induce  any  other  person,  firm,  or 
corporation  for  a  valuable  consideration  to  employ  the  services  of  any  person, 
firm,  association,  or  corporation  so  advertising  such  services. 

(May  29,  1916,  39  Stat.  165,  ch.  130,  §  1.) 


Cross  references.  —  Food  sales,  misrepre- 
sentation or  false  advertising,  purchase  autho- 
rization, see  §  37-201.22a. 

Fraud,  see  §  22-3221. 

Proof  of  intent  to  defraud,  see  §  23-322. 

Theft,  see  §  22-3211. 


Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-1512,  22-1513,  and  37- 
201.22a. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1411. 

1973  Ed.,  §  22-1411. 


CASE  NOTES 


Analysis 

Construction  and  application. 

Jurisdiction. 

Pleadings. 

Weight  and  sufficiency  of  evidence. 

Construction  and  application. 

Statute  making  unlawful  the  publication  of 
false  advertising  does  not  punish  only  a  course 
of  conduct  but  punishes  each  publication  of  a 
false   advertisement.   D.C.   Code   §  22-1411. 


Green  v.  United  States,  312  A.2d  788,  1973  D.C. 
App.  LEXIS  401  (1973),  writ  of  certiorari  de- 
nied by  419  U.S.  827,  95  S.  Ct.  45,  42  L.  Ed.  2d 
51,  1974  U.S.  LEXIS  2338  (1974). 

Each  daily  publication  of  fraudulent  adver- 
tising about  sewing  machines  for  sale  in  news- 
paper during  60-day  period  was  properly 
treated  as  a  separate  offense  of  publishing 
fraudulent  advertising.  D.C.  Code  §  22-1411. 
Green  V.  United  States,  312  A.2d  788,  1973  D.C. 
App.  LEXIS  401  (1973),  writ  of  certiorari  de- 
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nied  by  419  U.S.  827,  95  S.  Ct.  45,  42  L.  Ed.  2d 
51,  1974  U.S.  LEXIS  2338  (1974). 

Jurisdiction. 

Superior  court  had  jurisdiction  over  prosecu- 
tion of  defendant  publishing  fraudulent  adver- 
tising in  newspaper.  D.C.  Code  §§  22-1411  to 
22-1413.  Green  v.  United  States,  312  A.2d  788, 
1973  D.C.  App.  LEXIS  401  (1973),  writ  of 
certiorari  denied  by  419  U.S.  827,  95  S.  Ct.  45, 
42  L.  Ed.  2d  51,  1974  U.S.  LEXIS  2338  (1974). 

Pleadings. 

Proceeding  by  way  of  indictment  charging 
defendant  with  60  counts  of  publishing  fraud- 
ulent advertising  was  not  error.  D.C.  Code 
§§  22-1411  to  22-1413;  D.C.  Code  SCR,  Crimi- 
nal Rule  7.  Green  v.  United  States,  312  A.2d 
788,  1973  D.C.  App.  LEXIS  401  (1973),  writ  of 
certiorari  denied  by  419  U.S.  827,  95  S.  Ct.  45, 
42  L.  Ed.  2d  51,  1974  U.S.  LEXIS  2338  (1974). 

In  prosecution  upon  two  informations  charg- 
ing in  effect  that  accused  inserted  advertising 
calculated  to  induce  readers  for  a  valuable 
consideration  to  employ  the  advertiser's  ser- 
vice, "knowing  the  same  to  be  false  and  contain- 


ing certain  false,  untrue  and  misleading  state- 
ments," action  of  trial  court  in  permitting 
amendments  whereby  words  "for  a  valuable 
consideration"  were  deleted  and  words  "with 
intent  to  barter,  sell  or  exchange  any  goods, 
wares,  or  merchandise,  or  anything  of  value" 
were  added,  was  not,  so  far  as  appeared  from 
record,  prejudicial,  and  was  not  abuse  of  discre- 
tion. Municipal  Court  Rules,  Criminal  Division, 
rule  6(c);  D.C.  Code  1951,  §  22-1411.  Robles  v. 
U.S.,  115  A.2d  303,  1955  D.C.  App.  LEXIS  185 
(Cr.App.  1955). 

Weight  and  sufficiency  of  evidence. 

Evidence  was  sufficient  to  support  finding  in 
prosecution  for  publishing  fraudulent  advertis- 
ing about  sewing  machines  for  sale  that  defen- 
dant who  admitted  he  was  in  charge  of  adver- 
tising for  sewing  machines  caused  fraudulent 
advertising  to  be  inserted  in  newspaper.  D.C. 
Code  §  22-1411.  Green  v.  United  States,  312 
A.2d  788,  1973  D.C.  App.  LEXIS  401  (1973), 
writ  of  certiorari  denied  by  419  U.S.  827,  95  S. 
Ct.  45,  42  L.  Ed.  2d  51,  1974  U.S.  LEXIS  2338 
(1974). 


§  22-1512.  Prosecution  under  §  22-1511. 

Prosecution  under  §  22-1511  shall  be  in  the  Superior  Court  of  the  District  of 
Columbia  upon  information  filed  by  the  United  States  Attorney  for  the  District 
of  Columbia  or  an  Assistant  U.S.  Attorney. 

(May  29,  1916,  39  Stat.  165,  ch.  130,  §  2;  Apr.  1,  1942,  56  Stat.  190,  ch.  207, 
§  1;  June  25,  1948,  62  Stat.  909,  ch.  646,  §  1;  July  8,  1963,  77  Stat.  77,  Pub. 
L.  88-60,  §  1;  July  29,  1970,  84  Stat.  570,  Pub.  L.  91-358,  title  I,  §  155(a);  May 
21,  1994,  D.C.  Law  10-119,  §  10,  41  DCR  1639.) 


Section  references.  —  This  section  is  re- 
ferred to  in  §  37-201.22a. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1412. 

1973  Ed.,  §  22-1412. 

Legislative  history  of  Law  10-119.  —  Law 

10-119,  the  "Anti-Gender  Discriminatory  Lan- 
guage Criminal  Offenses  Amendment  Act  of 
1994,"  was  introduced  in  Council  and  assigned 


Bill  No.  10-332,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  February 
1,  1994,  and  March  1,  1994,  respectively. 
Signed  by  the  Mayor  on  March  17,  1994,  it  was 
assigned  Act  No.  10-209  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-119  became  effective  on  May  21,  1994. 


CASE  NOTES 


Jurisdiction. 

Superior  court  had  jurisdiction  over  prosecu- 
tion of  defendant  publishing  fraudulent  adver- 
tising in  newspaper.  D.C.  Code  §§  22-1411  to 


22-1413.  Green  v.  United  States,  312  A.2d  788, 
1973  D.C.  App.  LEXIS  401  (1973),  writ  of 
certiorari  denied  by  419  U.S.  827,  95  S.  Ct.  45, 
42  L.  Ed.  2d  51,  1974  U.S.  LEXIS  2338  (1974). 


§  22-1513.  Penalty  under  §  22-1511. 


Any  person,  firm,  or  association  violating  any  of  the  provisions  of  §  22-1511 
shall  upon  conviction  thereof,  be  punished  by  a  fine  of  not  more  than  $500  or 
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by  imprisonment  of  not  more  than  60  days,  or  by  both  fine  and  imprisonment, 
in  the  discretion  of  the  court.  A  corporation  convicted  of  an  offense  under  the 
provisions  of  §  22-1511  shall  be  fined  not  more  than  $500,  and  its  president  or 
such  other  officials  as  may  be  responsible  for  the  conduct  and  management 
thereof  shall  be  imprisoned  not  more  than  60  days,  in  the  discretion  of  the 
court. 

(May  29,  1916,  39  Stat.  165,  ch.  130,  §  3.) 

Cross  references,  —  Food  sales,  misrepre-        Prior  Codifications.  —  1981  Ed.,  §  22- 
sentation  or  false  advertising,  purchase  autho-  1413. 
rization,  see  §  37-201.22a.  1973  Ed.,  §  22-1413. 

Section  references.  —  This  section  is  re- 
ferred to  in  §  37-201.22a. 

§  22-1514.  Fraudulent  interference  or  collusion  in  jury 
selection. 

If  any  person  shall  fraudulently  tamper  with  any  box  or  wheel  used  or 
intended  by  the  jury  commission  for  the  names  of  prospective  jurors,  or  of 
prospective  condemnation  jurors  or  commissioners,  or  shall  fraudulently 
tamper  with  the  contents  of  any  such  box  or  wheel,  or  with  any  jury  list,  or  be 
guilty  of  any  fraud  or  collusion  with  respect  to  the  drawing  of  jurors  or 
condemnation  jurors  or  commissioners,  or  if  any  jury  commissioner  shall  put  in 
or  leave  out  of  any  such  box  or  wheel  the  name  of  any  person  at  the  request  of 
such  person,  or  at  the  request  of  any  other  person,  or  if  any  jury  commissioner 
shall  wilfully  draw  from  any  such  box  or  wheel  a  greater  number  of  names  than 
is  required  by  the  court,  any  such  person  or  jury  commissioner  so  offending 
shall  for  each  offense  be  punished  by  a  fine  of  not  more  than  $1,000  or 
imprisonment  for  not  more  than  180  days,  or  both. 

(Mar.  3,  1901,  31  Stat.  1223,  ch.  854,  §  213;  Apr.  19,  1920,  41  Stat.  560,  ch.  153, 
§  213;  Mar.  27,  1968,  82  Stat.  63,  Pub.  L.  90-274,  §  103(f);  Aug.  20,  1994,  D.C. 
Law  10-151,  §  105(f),  41  DCR  2608.) 

Cross  references.  —  Proof  of  intent  to  de-  nibus  Criminal  Justice  Reform  Emergency 

fraud,  see  §  23-322.  Amendment  Act  of  1994  (D.C.  Act  10-255,  June 

Prior  Codifications.  —  1981  Ed.,  §  22-  22,  1994,  41  DCR  4286). 

1414.  Legislative  history  of  Law  10-151.  —  For 

1973  Ed.,  §  22-1414.  legislative  history  of  D.C.  Law  10-151,  see  His- 

Emergency  legislation.  —  For  temporary  torical  and  Statutory  Notes  following  §  22- 

amendment  of  section,  see  §  105(f)  of  the  Om-  1502. 
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Chapter  16.  Fornication. 


Sec 

22-1601,  22-1602.  [Repealed]. 


§  22-1601.  Fornication.  [Repealed]. 

Repealed. 

(June  25,  1948,  62  Stat.  864,  ch.  645,  §  21.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1001. 


§  22-1602.  Fornication.  [Repealed]. 

Repealed. 

(June  29, 1953,  67  Stat.  99,  ch.  150,  §  214;  Apr.  29,  2004,  D.C.  Law  15-154,  §  7, 
50  DCR  10996.) 


Prior  Codifications.  —  1981  Ed.,  §  22-        Legislative  history  of  Law  15-154.  —  For 

1002.  Law  15-154,  see  notes  following  §  22-101. 

1973  Ed.,  §  22-1002. 

CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Construction  with  other  laws. 
Law  governing. 
Public  officers  and  employees. 

Admissibility  of  evidence. 

In  prosecution  for  perjury,  teletype  message 
sent  by  F.B.I,  in  Washington  to  Texas  agent 
containing  accusation  that  defendant  had  been 
guilty  of  fornication  in  District  of  Columbia  was 
improperly  received  because  of  charge  of  an- 
other criminal  offense.  D.C.  Code  1940,  §  22- 
1001.  Pyle  V.  U.S.,  156  F.2d  852,  1946  U.S.  App. 
LEXIS  2650  (1946). 

Construction  with  other  laws. 

Of  the  various  forms  of  sexual  conduct  pro- 
hibited by  statute,  such  as  adultery,  indecent 
exposure,  incest,  fornication,  seduction,  inde- 
cent liberties  with  children,  and  sodomy,  only 
sodomy,  indecent  exposure,  and  indecent  sexual 
acts  with  children  can  reasonably  be  deemed 
"lewd,  obscene  or  indecent,"  within  meaning  of 
sexual  proposal  statute,  with  the  result  that 
statute's  "sexual  proposal"  clause  could  be 
fairly  construed  to  prohibit  only  proposals  to 
commit  sodomy,  indecent  exposure,  or  in  the 
case  of  sexual  proposals  with  children,  to  per- 
form some  sexual  act.  D.C.  Code  §§  22-301, 


22-1002,  22-1112,  22-1901,  22-3001,  22-3501, 
22-3502.  District  of  Columbia  v  Garcia,  335 
A.2d  217,  1975  D.C.  App.  LEXIS  353  (1975), 
writ  of  certiorari  denied  by  423  U.S.  894,  96  S. 
Ct.  192,  46  L.  Ed.  2d  125,  1975  U.S.  LEXIS 
2945  (1975). 

Law  governing. 

Under  District  of  Columbia  choice  of  law 
rules,  Virginia  law  applied  to  tort  claims  aris- 
ing from  sexual  encounter  within  Virginia  and 
District  of  Columbia  law  applied  to  claims  aris- 
ing from  encounter  in  District  of  Columbia,  in 
action  by  Virginia  resident  against  District  of 
Columbia  sexual  partner  to  recover  damages 
for  transmission  of  genital  herpes  and  genital 
warts.  Doe  v  Roe,  841  F.  Supp.  444,  1994  U.S. 
Dist.  LEXIS  265  (1994). 

Public  officers  and  employees. 

Government  employee's  alleged  taking  of  a 
hotel  room  with  a  prostitute  did  not  constitute 
"criminal  conduct"  which  would  support  dis- 
missal of  the  government  employee  where  the 
conduct  charged  was  not  a  crime  under  appli- 
cable laws  even  though  employee  had  admitted 
his  act  to  police  and  had  forfeited  collateral 
following  a  purported  arrest  therefor.  D.C. 
Code  1961,  §§  22-1002,  22-2701.  Pelicone  v. 
Hodges,  320  F.2d  754,  1963  U.S.  App.  LEXIS 
4988  (C.A.D.C.  1963). 
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Chapter  17.  Gambling. 

Subchapter  I.  General  Provisions  Sec. 

22-1707.  "Gaming  table"  defined. 

oo^irrrv-i    T  i-i.    •  i.-         1  22-1708.  Gambling  pools   and  bookmaking; 

22-1701.  Lottenes,  promotion;  sale  or  posses-  ^jy^y^  ^^^^^^^  ^^^^^^ 

^^^^  ^  ciCxCGls.  22  1709  to  22  17JL2  fl^G  63.l6dl 

22-1702.  Possession  of  lottery  or  policy  tickets.  nn\nio   r>        4.  'zj          •             i.-  -..i- 

22-1703.  Permitting  sale  of  lottery  tickets  on  ^2-1713.  Corrupt  mfluence  m  connection  with 

oremises  athletic  contests. 

22-1704.  Gaming;  setting  up  gaming  table;  in-  22-1714.  Immunity  of  witnesses;  record. 

ducingplay  22-1715.  [Repealed]. 

22-1705.  Gambling  premises;  definition;  prohi-  Subchapter  II.  Legalization 

bition  against  maintaining;  forfei- 
ture; hens;  deposit  of  moneys  in  22-1716.  Statement  of  purpose. 

Ti-easury;  penalty;  subsequent  of-  22-1717.  Permissible  gambling  activities. 

tenses.  22-1718.  Advertising  and  promotion;  sale  and 

22-1706.  Three-card   monte   and   confidence  possession  of  lottery' and  numbers 

games.  tickets  and  slips. 

Subchapter  L  General  Provisions. 

§  22-1701.  Lotteries;  promotion;  sale  or  possession  of  tick- 
ets. 

If  any  person  shall  within  the  District  keep,  set  up,  or  promote,  or  be 
concerned  as  owner,  agent,  or  clerk,  or  in  any  other  manner,  in  managing, 
carrying  on,  promoting,  or  advertising,  directly  or  indirectly,  any  policy  lottery, 
policy  shop,  or  any  lottery,  or  shall  sell  or  transfer  any  chance,  right,  or 
interest,  tangible  or  intangible,  in  any  policy  lottery,  or  any  lottery  or  shall  sell 
or  transfer  any  ticket,  certificate,  bill,  token,  or  other  device,  purporting  or 
intended  to  guarantee  or  assure  to  any  person  or  entitle  him  or  her  to  a  chance 
of  drawing  or  obtaining  a  prize  to  be  drawn  in  any  lottery,  or  in  a  game  or 
device  commonly  known  as  policy  lottery  or  policy  or  shall  sell  or  transfer,  or 
have  in  his  or  her  possession  for  the  purpose  of  sale  or  transfer,  a  chance  or 
ticket  in  or  share  of  a  ticket  in  any  lottery  or  any  such  bill,  certificate,  token, 
or  other  device,  he  or  she  shall  be  fined  upon  conviction  of  each  said  offense  not 
more  than  $1,000  or  be  imprisoned  not  more  than  3  years,  or  both.  The 
possession  of  any  copy  or  record  of  any  such  chance,  right,  or  interest,  or  of  any 
such  ticket,  certificate,  bill,  token,  or  other  device  shall  be  prima  facie  evidence 
that  the  possessor  of  such  copy  or  record  did,  at  the  time  and  place  of  such 
possession,  keep,  set  up,  or  promote,  or  was  at  such  time  and  place  concerned 
as  owner,  agent,  or  clerk,  or  otherwise  in  managing,  carrying  on,  promoting,  or 
advertising  a  policy  lottery,  policy  shop,  or  lottery. 

(Mar.  3,  1901,  31  Stat.  1330,  ch.  854,  §  863;  June  30,  1902,  32  Stat.  535,  ch. 
1329;  Apr.  5,  1938,  52  Stat.  198,  ch.  72,  §  1;  May  21,  1994,  D.C.  Law  10-119, 
§  2(i),  41  DCR  1639.) 

Cross  references.  —  Alcoholic  beverages,        Search  warrants,  see  §  23-521  et  seq. 
licenses  transfer  or  suspension,  violation  of        Section  references.  —  This  section  is  re- 
laws,  see  §§  25-316  and  25-823.  ferred  to  in  §§  22-1702,  22-1705  and  23-546. 

Other  gambling  criminal  penalties,  see  §  16-        Prior  Codifications.  —  1981  Ed.,  §  22- 

1704.  1501. 
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1973  Ed.,  §  22-1501. 

Legislative  history  of  Law  10-119.  —  Law 

10-119,  the  "Anti-Gender  Discriminatory  Lan- 
guage Criminal  Offenses  Amendment  Act  of 
1994,"  was  introduced  in  Council  and  assigned 
Bill  No.  10-332,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  February 
1,  1994,  and  March  1,  1994,  respectively. 
Signed  by  the  Mayor  on  March  17,  1994,  it  was 
assigned  Act  No.  10-209  and  transmitted  to 


both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-119  became  effective  on  May  21,  1994. 

Editor's  notes.  —  Advertisement  of  Mary- 
land State  Lottery  Games:  Section  2(a)  of  D.C. 
Law  11-272  provided  that  nothing  in  this  sec- 
tion shall  prohibit  advertising  a  lottery  by  the 
Maryland  State  Lottery  so  long  as  Maryland 
does  not  prohibit  advertising  or  otherwise  pub- 
lishing an  account  of  a  lottery  by  the  District  of 
Columbia.  D.C.  Law  11-272  became  effective  on 
June  3,  1997. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 

Arrest. 

Conspiracy. 

Construction  with  federal  law. 
Defenses,  generally. 
Discovery. 
Forfeitures. 

Indictment  and  information. 
Instructions. 

Joint  or  separate  trials  of  codefendants. 
Jury  selection. 

Nature  and  elements  of  offenses. 
Presumptions  and  burden  of  proof. 
Questions  of  law  and  fact. 
Review. 

— Harmless  or  reversible  error,  review. 
— In  general. 

— Presentation  and  reservation  of  grounds  for 

review. 
Searches  and  seizures. 
Sentence  and  punishment. 
Validity  of  related  laws. 
Weight  and  sufficiency  of  evidence. 
Wiretapping. 
Witnesses. 

Admissibility  of  evidence. 

In  prosecution  for  violation  of  District  of 
Columbia  gambling  laws,  it  was  unfortunate 
that,  during  course  of  trial,  it  was  brought  to 
attention  of  jury  that  a  codefendant  had 
pleaded  guilty  to  felony  count  of  indictment, 
which  jointly  charged  all  of  defendants;  but  in 
view  of  overwhelming  evidence  of  guilt,  any 
prejudice  which  might  have  remained  despite 
judge's  admonition  to  jury  could  be  said  to  be 
harmless,  and  district  court  would  not  be  put  in 
error  for  refusing  to  grant  motion  for  mistrial. 
D.C.  Code  1951,  §  22-1501.  Carter  v  U.S.,  281 
F2d  640,  1960  U.S.  App.  LEXIS  4114  (C.A.D.C. 
1960). 

That  alleged  coconspirator  had  been  seen 
talking  to  defendant  on  day  before  that  on 
which  such  alleged  coconspirator  allegedly  in- 
formed government  agent  that  he  had  turned 
his  numbers  work  over  to  defendant  did  not 
establish  that  conspiracy  was  in  existence  on 


that  date;  and  in  absence  of  evidence  that 
conspiracy  was  then  in  existence,  agent's  testi- 
mony with  regard  to  alleged  conversation  was 
inadmissible  against  defendant,  in  prosecution 
for  conspiracy  to  commit  lottery  offenses.  D.C. 
Code  1951,  §§  22-1501,  22-1502.  Taylor  v  U.S., 
260  F.2d  737,  1958  U.S.  App.  LEXIS  3161 
(C.A.D.C.  1958). 

Whether  lottery  slips  seized  under  search 
warrant  were  dead  or  alive  they  could  be  intro- 
duced in  support  of  charge  of  operating  a  lot- 
tery. D.C.  Code  1951,  §  22-1501.  Shaw  v  U.S., 
209  F.2d  298,  1953  U.S.  App.  LEXIS  3165 
(C.A.D.C.  1953). 

Wliere  defendant  in  prosecution  for  promo- 
tion of  numbers  game  renewed,  during  trial, 
motion  to  suppress  evidence  obtained  incident 
to  arrest  of  defendant  without  a  warrant,  on 
ground  that  there  was  no  probable  cause  for 
defendant's  arrest,  and  court,  instead  of  deter- 
mining issue  of  probable  cause,  improperly  sub- 
mitted issue  of  probable  cause  to  jury,  admis- 
sion of  testimony  of  police  officers  that  they 
were  experienced  in  the  investigation  of  the 
numbers  game  and  that  because  of  such  expe- 
rience, officers  knew  from  conduct  of  defendant 
that  he  was  participating  in  operation  of  a 
lottery,  was  reversible  error,  because  testimony 
trenched  on  jury's  duty  to  determine  ultimate 
question  whether  defendant  was  guilty.  D.C. 
Code  1951,  §  22-1501.  Simmons  v  U.S.,  206 
F.2d  427,  1953  U.S.  App.  LEXIS  2764  (C.A.D.C. 
1953). 

In  prosecution  for  operation  of  lottery  known 
as  numbers  game,  admission  of  numbers  slips, 
numbers  books,  and  other  physical  evidence 
seized  at  time  of  defendant's  arrest,  was  proper, 
notwithstanding  that  it  was  not  shown  that 
numbers  slips  related  to  an  existing  lottery 
rather  than  to  one  already  completed.  D.C. 
Code  1940,  §  22-1501.  Harvey  v  U.S.,  197  F2d 
594,  1952  U.S.  App.  LEXIS  2658  (C.A.D.C. 
1952). 

Under  statute  making  it  unlawful  to  keep, 
set  up,  or  promote  a  lottery,  the  charge  may 
contemplate  an  act  already  complete  when  of- 
ficer arrives,  and  possession  of  numbers  slips, 
whether  expired  or  not,  may  be  relevant  and 
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material  evidence  that  possessor  has  been  con- 
ducting a  lottery,  and  possessor  need  not  be 
caught  in  the  act,  but  may  be  caught  with 
damaging  evidence  of  a  completed  offense.  D.C. 
Code  1940,  §  22-1501.  Harvey  v.  U.S.,  197  F.2d 
594,  1952  U.S.  App.  LEXIS  2658  (C.A.D.C. 
1952). 

Actions  of  marshals  who  were  searching 
premises  in  which  was  found  property  alleged 
to  be  gambling  paraphernalia,  in  picking  up 
telephones  when  they  rang  and  listening  to 
what  callers  had  to  say,  did  not  constitute  an 
"interception"  within  statute  prohibiting  di- 
vulging of  intercepted  communications,  and 
statute  did  not  preclude  marshals  from  testify- 
ing as  to  what  was  said,  in  prosecution  for 
managing  or  carrying  on  a  lottery.  D.C.  Code, 
1940  §  22-1501;  47  U.S.C.  §  605.  Billed  v. 
U.S.,  184  F.2d  394,  1950  U.S.  App.  LEXIS  3100 
(C.A.D.C.  1950). 

In  prosecution  for  promoting  a  lottery  and 
knowingly  possessing  lottery  materials, 
wherein  officers  testified  that  they  observed 
numbers  slips  in  rear  compartment  of  automo- 
bile, photographs  of  automobile  similar  to  that 
involved  showing  that  position  of  spare  tire 
would  make  observation  impossible  were  prop- 
erly excluded  where  at  time  photographs  were 
offered  defendants  had  proved  only  that  model 
of  automobile  pictured  was  the  same  as  one 
involved  and  had  not  proved  that  automobile 
involved  had  a  spare  tire,  or  other  matters 
usually  required  as  foundation  for  admission  of 
photographs.  D.C.  Code  Supp.  V,  T.  6,  §§  151, 
151a.  Coupe  v.  U.S.,  113  F.2d  145,  1940  U.S. 
App.  LEXIS  3321  (1940). 

In  prosecution  for  promoting  a  lottery  and 
knowingly  possessing  lottery  materials, 
wherein  officers  testified  that  before  searching 
automobile  they  observed  numbers  slips 
through  rear  compartment,  exclusion  of  photo- 
graphs proffered  by  defendants  showing  auto- 
mobile similar  to  that  involved  and  that  posi- 
tion of  tire  allegedly  made  observation  of  rear 
compartment  impossible  was  not  error  where  it 
did  not  appear  that  photographs  would  have 
been  persuasive  in  impeaching  officers'  story. 
D.C.  Code  Supp.  V,  T.  6,  Sees.  151,  151a.  Coupe 
V.  U.S.,  113  F.2d  145,  1940  U.S.  App.  LEXIS 
3321  (1940). 

In  prosecution  for  carrying  on  and  promoting 
a  lottery  known  as  the  numbers  game,  page 
from  notebook  which  was  found  on  person  of 
accused  was  properly  admitted  over  objection  of 
accused  that  notation  on  page  was  a  memoran- 
dum of  a  horse  race  bet  which  he  was  making 
for  himself,  notwithstanding  that  evidence  may 
have  tended,  incidentally,  to  prove  another  dis- 
tinct offense.  D.C.  Code  Supp.  V,  T.  6,  §§  151, 
151a.  Coupe  v.  U.S.,  113  F.2d  145,  1940  U.S. 
App.  LEXIS  3321  (1940). 

In  prosecution  against  three  defendants  for 
violating  the  lottery  law  and  for  conspiracy  to 


violate  the  lottery  law,  where  evidence  dis- 
closed that  numbers  plays  were  made  with  one 
defendant  by  an  officer  using  marked  money 
and  slips  of  paper,  and  that  numbers  slips  were 
transferred  to  second  defendant  who  trans- 
ferred them  to  third  defendant,  testimony  of 
police  officer  relative  to  numbers  plays  and 
delivery  of  packages  to  first  defendant  was 
admissible  as  against  other  defendants  and 
court  did  not  commit  error  in  not  instructing 
jury  to  disregard  such  evidence  as  to  such  other 
defendants,  since  things  seen  by  police  of  move- 
ments of  the  three  defendants  were  all  rele- 
vant, particularly  on  conspiracy  count.  D.C. 
Code  Supp.  V,  T.  6,  §§  151,  151a.  Smith  v.  U.S., 
112  F.2d  217,  1940  U.S.  App.  LEXIS  4268 
(1940). 

In  prosecution  for  violating  the  lottery  law 
and  for  conspiracy  to  violate  the  lottery  law, 
objection  not  made  until  trial  was  well  under 
way,  that  warrant  of  arrest  was  improperly 
issued  and  that  lottery  papers  obtained  from 
defendant's  person  and  automobile  should  have 
been  excluded  as  evidence  illegally  obtained, 
was  too  late  in  absence  of  showing  that  defen- 
dant lacked  opportunity  to  make  motion  in 
advance  of  trial.  D.C.  Code  Supp.  V,  T.  6, 
§§  151,  151a.  Smith  v.  U.S.,  112  F.2d  217,  1940 
U.S.  App.  LEXIS  4268  (1940). 

Arrest. 

Where  one  officer  through  binoculars,  ob- 
served defendant  exiting  from  stores,  walking 
to  automobile  and  handing  small  pieces  of 
white  paper  and  money  to  occupant  and  other 
persons  carrying  on  same  type  of  activity  in 
vicinity  and  then  went  to  within  three  to  five 
feet  of  parked  automobile  and  observed  several 
of  the  other  persons  pass  money  and  slips 
which  he  recognized  as  "numbers  slips"  to  oc- 
cupant of  automobile,  there  was  probable  cause 
for  arrest  of  defendant  pursuant  to  radio  orders 
given  to  arresting  officers  by  officer  who  had 
observed  defendant  and  the  other  persons.  D.C. 
Code  §§  22-1501,  22-1502.  United  States  v. 
Loundmannz,  472  F.2d  1376,  1972  U.S.  App. 
LEXIS  6662  (C.A.D.C.  1972),  writ  of  certiorari 
denied  by  410  U.S.  957,  93  S.  Ct.  1431,  35  L.  Ed. 
2d  691,  1973  U.S.  LEXIS  3263  (1973). 

Where  over  period  of  two  and  a  half  months, 
officers  had  placed  numbers  bets  on  fifteen 
separate  occasions  at  one  location,  and,  on  ten 
separate  occasions,  had  observed  a  suspect  de- 
part from  that  location  with  bulging  pockets 
and  enter  other  premises,  from  which  he  sub- 
sequently departed  "without  the  bulge,"  officers 
had  reasonable  grounds  to  believe  that  latter 
premises  were  being  used  in  lottery  operations, 
and  that  defendant,  who  at  time  such  premises 
were  searched  pursuant  to  a  search  warrant 
was  the  only  male  present  and  was  leaving 
"hastily,"  was  participating  therein,  justifying 
arrest  of  defendant  without  an  arrest  warrant 
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and  seizure  and  use  of  incriminating  evidence 
found  in  course  of  search  of  defendant  made  in 
connection  with  such  arrest.  D.C.  Code  1951, 
§§  22-1501,  22-1502,  23-306.  Stephens  v.  U.S., 
271  F.2d  832,  1959  U.S.  App.  LEXIS  3239 
(C.A.D.C.  1959). 

Where  officers,  while  standing  in  place  open 
to  public,  saw  through  open  door  into  back  room 
and  observed  activities  and  paraphernalia 
which  were  familiar  indicia  of  numbers  lottery 
operation,  they  had  "probable  cause"  and  duty 
to  make  arrest,  and  arrest  and  seizure  of  par- 
aphernalia were  "legal  arrest  and  seizure", 
though  made  without  search  or  arrest  warrant. 
D.C.  Code  1951,  §§  22-1501,  22-1502.  Fisher  v. 
U.S.,  205  F.2d  702,  1953  U.S.  App.  LEXIS  2661 
(C.A.D.C.  1953). 

The  arrest  without  warrant  of  defendant  ac- 
cused of  carrying  on  a  lottery  and  possessing 
tickets  and  certificates  designed  for  purpose  of 
conducting  a  lottery  was  legal  where  the  facts 
and  circumstances  within  the  arresting  officers' 
knowledge  and  of  which  they  had  reasonably 
trustworthy  information  were  sufficient  to  war- 
rant man  of  reasonable  caution  in  belief  that 
defendant  was  taking  numbers  bets  in  corridor 
of  building.  D.C.  Code  1940,  §§  22-1501,  22- 
1502.  De  Bruhl  v.  U.S.,  199  F.2d  175,  1952  U.S. 
App.  LEXIS  3308  (C.A.D.C.  1952). 

In  prosecution  for  operating  numbers  game 
and  knowingly  possessing  numbers  slips,  found 
in  defendant's  automobile  at  time  of  his  arrest 
without  warrant,  evidence  of  circumstances 
leading  to  arrest  was  sufficient  to  show  proba- 
ble cause  therefor,  so  as  to  render  search  of 
automobile  and  seizure  of  slips  reasonable  and 
valid  and  authorize  admission  of  slips  in  evi- 
dence against  defendant.  D.C.  Code  1940, 
§§  22-1501,  22-1502.  Mills  v.  U.S.,  196  F2d 
600,  1952  U.S.  App.  LEXIS  2500  (C.A.D.C. 
1952). 

Where  police  officers  after  three  days  of  sur- 
veillance of  certain  premises  obtained  a  search 
warrant  and  entered  premises  and  found  exten- 
sive evidence  of  numbers  activities,  officers 
were  justified  in  inferring  that  all  who  were 
present  or  who  entered  the  premises  at  that 
time  of  day  were  probably  participants  in  oper- 
ation of  numbers  game  and  had  probable  cause 
to  arrest  all  persons  present  and  defendant 
upon  his  entry  into  the  premises.  D.C.  Code 
1940,§§  22-1501,  22-1502.  Wyche  v.  U.S.,  193 
F.2d  703,  1951  U.S.  App.  LEXIS  2941  (C.A.D.C. 
1951). 

Where  police  officers  legally  obtained  search 
warrant  for  certain  premises  which  they  be- 
lieved was  being  used  in  numbers  lottery  and 
entered  and  found  extensive  evidence  of  num- 
bers activities  and  arrested  all  persons  present, 
they  could  legally  search  the  persons  arrested, 
and  evidence  thereby  obtained  was  admissible 
in  prosecution  for  carrying  on  and  promoting  a 
numbers  game  and  for  possession  of  numbers 


slips.  D.C.  Code  1940,  §§  22-1501,  22-1502. 
Wyche  v.  U.S.,  193  F.2d  703,  1951  U.S.  App. 
LEXIS  2941  (C.A.D.C.  1951). 

Where  officers  who  had  no  warrant  suspected 
defendant  of  violating  gambling  laws  and 
knocked  down  door  to  defendant's  apartment  in 
the  daytime  after  defendant  failed  to  open  door 
when  officers  identified  themselves  as  police 
officers  by  calling  out,  and  officers  did  not  call 
out  the  cause  of  their  demand  for  entry,  break- 
ing of  door,  presence  of  officers  in  defendant's 
apartment,  and  arrest  of  defendant  and  search 
was  unlawful,  and  evidence  procured  as  a  re- 
sult was  inadmissible  in  prosecution  for  viola- 
tion of  gambling  laws.  D.C.  Code  1940,  §§  22- 
1501,  22-1502,  22-1504.  Accarino  v.  U.S.,  179 
F.2d  456,  1949  U.S.  App.  LEXIS  2647  (C.A.D.C. 
1949). 

Evidence  showed  that  officers  had  probable 
cause  for  arrest  of  defendant  without  a  warrant 
in  belief  that  he  had  committed  in  their  pres- 
ence the  felony  of  conducting  a  numbers  game. 
D.C.  Code  1940,  §  22-1501.  Newyahr  v.  U.S., 
177  F.2d  658,  1949  U.S.  App.  LEXIS  3260 
(C.A.D.C.  1949). 

The  act  of  looking  through  transom  by  police 
officers  who  had  no  search  warrant  or  warrant 
for  defendant's  arrest,  into  room  in  a  house 
where  defendant  roomed,  did  not  constitute  an 
"unlawful  search",  and,  where  officers  as  result 
thereof  observed  commission  of  misdemeanor 
by  defendants  in  promoting  a  lottery,  officers 
were  justified  in  demanding  entrance,  arrest- 
ing defendants,  and  seizing  property  being 
used  by  defendants.  D.C.  Code  1940,  §§  22- 
1501,  22-1502,  22-1504;  U.S.  Const.  Amends.  4, 
5.  McDonald  v.  U.S.,  166  F.2d  957,  1948  U.S. 
App.  LEXIS  2392  (1948). 

Where  police  agent  in  view  of  two  police 
officers  and  a  deputy  marshal  purchased  from 
accused  a  chance  in  a  lottery  and  paid  therefor 
with  a  marked  quarter,  and  thereafter  police 
officers  and  deputy  marshal  followed  accused 
into  restaurant  and  arrested  and  searched  him, 
the  arrest  and  search  of  accused  was  lawful 
because  made  immediately  after  accused  had 
committed  felony  for  which  he  was  appre- 
hended. D.C.  Code  Supp.  V,  T.  6,  §§  151,  151a. 
Shettel  V.  U.S.,  113  F.2d  34,  1940  U.S.  App. 
LEXIS  3296  (1940). 

Where  police  had  rejected  convenient  present 
opportunity  to  make  lawful  arrest  in  public 
street,  search  of  apartment,  which  defendant 
had  entered  before  arrest  was  attempted,  could 
not  be  supported  as  incidental  to  arrest.  D.C. 
Code  1951,  §§  22-1501,  22-1502;  Fed.Rules 
Crim.Proc.  rule  41(c,  e),  18  U.S.C.  Shettel  v. 
U.S.,  113  R2d  34,  1940  U.S.  App.  LEXIS  3296 
(1940). 

Conspiracy. 

Evidence  was  sufficient  to  sustain  conviction 
of  conspiracy  arising  out  of  gambling/bribery 
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operation.  D.C.  Code  §  22-1501;  18  U.S.C. 
§  20 Kb,  c).  United  States  v.  McDaniel,  538  F.2d 
408,  1976  U.S.  App.  LEXIS  11288  (C.A.D.C. 
1976). 

The  crime  of  conspiracy  to  violate  lottery 
laws  and  lottery  statute  violations  are  not  so 
closely  connected  as  to  render  applicable  a 
proposition  that  where  a  concert  of  action  be- 
tween two  or  more  persons  is  logically  neces- 
sary to  a  crime's  completion,  a  charge  of  con- 
spiracy will  not  lie  against  such  persons.  D.C. 
Code  1951,  §§  22-1501,  22-1502,  22-1505;  18 
U.S.C.  §  371.  Woods  V.  U.S.,  240  F.2d  37,  1956 
U.S.  App.  LEXIS  4262  (C.A.D.C.  1956). 

In  prosecution  of  defendants  for  violation  of 
lottery  laws  and  conspiracy  to  violate  laws, 
crime  of  conspiracy  was  not  so  merged  in  or 
indistinguishable  from  the  lottery  statute  as  to 
prevent  conviction  of  defendants  on  both 
charges.  D.C.  Code  1951,  §§  22-1501,  22-1502, 
22-1505;  18  U.S.C.  §  271.  Woods  v.  U.S.,  240 
F.2d  37,  1956  U.S.  App.  LEXIS  4262  (C.A.D.C. 
1956). 

Evidence,  as  to  all  defendants  but  one,  was 
sufficient  to  support  convictions  on  all  counts, 
in  prosecution  for  operating  and  conspiracy  to 
operate  lottery,  and  for  possession  of  lottery 
tickets,  and  maintenance  of  gambling  prem- 
ises. 18  U.S.C.  §  371;  D.C.  Code  1951,  §§  22- 
1501,  22-1502,  22-1505(b).  Aikens  v.  U.S.,  232 
F.2d  66,  1956  U.S.  App.  LEXIS  4335  (C.A.D.C. 
1956). 

Construction  with  federal  law. 

Where  same  act  constitutes  both  federal  of- 
fense and  state  offense  under  police  power, 
state  may  prosecute;  mere  existence  of  similar 
federal  statute  does  not  prevent  prosecution 
under  local  law  for  same  offense.  McEachin  v. 
United  States,  432  A.2d  1212,  1981  D.C.  App. 
LEXIS  312  (1981). 

Defenses,  generally. 

Conclusory  allegation  of  failure  to  prosecute 
others  for  violations  of  municipal  gambling 
laws  was  insufficient  to  establish  invidious  dis- 
crimination such  as  would  preclude  defendant's 
conviction.  D.C.  Code  §§  22-1501,  22-1502,  22- 
1505,  22-1508.  Davis  v.  United  States,  390  A.2d 
976,  1978  D.C.  App.  LEXIS  397  (1978). 

Discovery. 

Discovery  of  identity  of  confidential  infor- 
mant who  provided  information  supporting  is- 
suance of  warrant  to  search  small  grocery  store 
for  evidence  of  numbers  operation  was  properly 
refused  in  absence  of  any  showing  of  special 
factors  which  would  have  favored  violating 
privilege  of  nondisclosure  in  civil  rights  suit 
brought  by  owner  of  store.  42  U.S.C.  §  1983; 
U.S.  Const.Amend.  4.  Washington  v.  District  of 
Columbia,  685  F.  Supp.  264,  1988  U.S.  Dist. 
LEXIS  3743  (1988). 

Forfeitures. 

Evidence  consisting  of  defendant  either  exit- 


ing or  entering  buildings  with  rolled  newspa- 
pers which  were  subsequently  found,  pursuant 
to  search  of  automobile's  front  seat  based  on 
search  warrant,  to  contain  envelopes  with  num- 
bers betting  slips  inside  was  insufficient  to 
establish  use  of  the  automobile  in  a  lottery  or 
gambling  operation  for  purpose  of  libel  action, 
under  statute,  seeking  forfeiture  of  the  automo- 
bile. D.C.  Code  §§  17-305(a),  22-1501,  22- 
1505(c).  Vasile  v.  District  of  Columbia,  296  A.2d 
443,  1972  D.C.  App.  LEXIS  275  (1972). 

Indictment  and  information. 

Where  count  one  charged  in  effect  that  the 
defendant,  among  others,  violated  the  District 
of  Columbia  statute  relating  to  sale  of  lottery 
tickets,  and  counts  two  through  seven  charged 
that  such  defendant  sold  named  person  a 
chance  in  a  lottery  on  six  different  dates,  defen- 
dant's motion  for  dismissal  of  counts  two 
through  seven  would  not  be  granted  even 
though  the  defendant  could  not  be  found  guilty 
of  count  one  if  the  government  proved  that 
defendant  violated  the  statute  by  proving  only 
the  six  sales  that  gave  rise  to  counts  two 
through  seven;  the  determination  of  that  mat- 
ter must  await  the  trial  on  the  facts.  D.C.  Code 
1951,  §  22-1501.  U.S.  V.  Long,  169  RSupp.  730, 
1959  U.S.  Dist.  LEXIS  3873  (D.D.C1959). 

Instructions. 

In  prosecution  for  operating  lottery  and  for 
possession  of  numbers  slips,  wherein  jury  had 
been  fully  instructed  as  to  the  government's 
burden  of  proof,  trial  judge's  answer  to  jury's 
question,  whether  possession  of  slips  consti- 
tuted prima  facie  evidence  of  operation  of  lot- 
tery, given  in  words  of  statute  providing  that 
such  possession  did  constitute  prima  facie  evi- 
dence, without  explaining  meaning  of  prima 
facie  evidence,  was  appropriate  and  under- 
standable within  framework  of  entire  charge. 
D.C.  Code  1951,  §§  22-1501,  22-1502.  Maynard 
V.  U.S.,  215  F2d  336,  1954  U.S.  App.  LEXIS 
2836  (C.A.D.C.  1954). 

Provision  of  lottery  statute  that  possession  of 
numbers  slips  shall  be  prima  facie  evidence 
that  possessor  was  concerned  in  carrying  on 
lottery,  when  quoted  in  instruction  to  jury,  did 
not  constitute  instruction  that  it  had  become 
duty  of  lottery  prosecution  defendant,  who  had 
had  possession  of  numbers  slips,  to  establish 
his  innocence  to  obtain  acquittal.  D.C.  Code 
1951,  §  22-1501.  Maynard  v.  U.S.,  215  R2d 
336,  1954  U.S.  App.  LEXIS  2836  (C.A.D.C. 
1954). 

In  prosecution  under  six  count  indictment 
charging  violation  of  laws  against  lotteries, 
instruction  to  effect  that  every  circumstance 
relied  upon  by  prosecution  as  part  of  circum- 
stantial evidence  tending  to  convict,  must  be 
established  beyond  reasonable  doubt,  was  prop- 
erly refused  in  view  of  other  instructions.  D.C. 
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Code  1951,  §  22-1501.  Shaw  v.  U.S.,  209  E:.2d 
298,  1953  U.S.  App.  LEXIS  3165  (C.A.D.C. 
1953). 

In  prosecution  for  managing  or  carr5dng  on  a 
lottery,  wherein  defendants  did  not  present 
evidence,  but  there  was  vigorous  disagreement 
as  to  facts,  strenuously  pressed  by  cross  exam- 
ination and  by  argument,  trial  court  improp- 
erly instructed  jury  that  a  failure  to  bring  in 
verdict  could  arise  only  from  wilful  and  flagrant 
disregard  of  evidence  and  law  as  given  by  trial 
judge,  and  a  violation  of  obligation  of  jurors. 
D.C.  Code  1940,  §  22-1501.  Billed  v  U.S.,  184 
F.2d  394,  1950  U.S.  App.  LEXIS  3100  (C.A.D.C. 
1950). 

In  prosecution  for  managing  or  carrying  on  a 
lottery,  trial  court  improperly  instructed  jury 
that  defendant  must  be  found  guilty  if  jury 
believed  from  the  evidence  that  defendants 
committed  crime  charged,  and  must  find  ver- 
dict of  not  guilty  if  jury  did  not  believe  defen- 
dants guilty  D.C.  Code  1940,  §  22-1501.  Billed 
V  U.S.,  184  F.2d  394,  1950  U.S.  App.  LEXIS 
3100  (C.A.D.C.  1950). 

In  prosecution  for  promoting  a  lottery  and 
knowingly  possessing  lottery  materials,  recall- 
ing jury  to  deliver  the  "Allen  charge"  which  is 
an  instruction  advising  jurors  to  have  deference 
for  each  other's  views  was  not  prejudicial  where 
charge  was  given  with  consent  of  counsel.  D.C. 
Code  Supp.  V,  T.  6,  §§  151,  151a.  Coupe  v  U.S., 
113  F.2d  145,  1940  U.S.  App.  LEXIS  3321 
(1940). 

Joint  or  separate  trials  of  codefendants. 

In  prosecution  for  operation  of  lottery  and  for 
possession  of  numbers  slips,  trial  court's  denial 
of  defendants'  motions  for  severance  did  not 
constitute  abuse  of  discretion.  Fed.Rules 
Crim.Proc.  rules  8(b),  14,  18  U.S.C.;  D.C.  Code 
1951,  §§  22-1501,  22-1502.  Maynard  v  U.S., 
215  F.2d  336,  1954  U.S.  App.  LEXIS  2836 
(C.A.D.C.  1954). 

Jury  selection. 

In  prosecution  for  violation  of  the  lottery  laws 
by  promotion  of  numbers  game,  exclusion  from 
jury,  on  objection  by  government,  of  persons 
who  had  played  the  numbers  game  within  pre- 
ceding two  years  was  in  trial  court's  discretion. 
D.C.  Code  Supp.  V,  T.  6,  §§  151,  151a.  Shettel  v 
U.S.,  113  F.2d  34,  1940  U.S.  App.  LEXIS  3296 
(1940). 

In  prosecution  for  violating  the  lottery  law 
and  conspiracy  to  violate  the  lottery  law,  it  was 
within  discretion  of  judge  to  excuse  prospective 
jurors  who  admitted  on  voir  dire  that  they  had 
played  the  numbers  game  within  two  years, 
regardless  of  whether  the  release  was  for  cause 
or  favor.  D.C.  Code  Supp.  V,  T.  6,  §§  151,  151a. 
Smith  V  U.S.,  112  F2d  217,  1940  U.S.  App. 
LEXIS  4268  (1940). 

Nature  and  elements  of  offenses. 

Provision  of  Gamblers'  Occupational  Tax  Act 


requiring  person  engaged  in  business  of  wager- 
ing to  pay  a  special  tax  of  $50  before  engaging 
in  such  business  does  not  give  a  person,  upon 
payment  of  the  fee,  a  license  to  engage  in 
wagering  in  District  of  Columbia,  where  wager- 
ing is,  by  federal  law,  a  crime.  D.C.  Code  1951, 
§  22-1501  et  seq.;  26  U.S.C.  (I.R.C.1939) 
§§  3271,  3285,  3290.  Lewis  v  U.S.,  75  S.Ct. 
415,  1955  U.S.  LEXIS  1510  (U.S.Dist.Col. 
1955). 

Conviction  of  having  possession  of  numbers 
slips  in  violation  of  lottery  laws  was  warranted 
as  against  contention  that  there  was  not  any 
evidence  to  indicate  that  such  slips  were  "live" 
slips,  that  is,  were  tickets  in  an  existing  lottery. 
D.C.  Code  1951,  §§  22-1501,  22-1502. 
Ledbetter  v  U.S.,  211  F2d  628,  1953  U.S.  App. 
LEXIS  2713  (C.A.D.C.  1953). 

Defendant's  possession  of  used  numbers 
slips,  known  in  the  game  as  "dead"  slips,  con- 
stituted an  offense  under  statute  penalizing 
possession  of  slips  "used,  or  to  be  used"  for 
carrying  on  a  lottery,  even  though  amendment 
adding  the  words  "current  or  not  current"  had 
not  yet  been  enacted.  D.C.  Code  1951,  §§  22- 
1501,  22-1502.  Clement  v  U.S.,  208  F.2d  46, 
1953  U.S.  App.  LEXIS  3019  (C.A.D.C.  1953). 

The  statute  penalizing  anyone  setting  up  in 
the  District  of  Columbia  any  "gaming  table", 
etc.,  or  who  permits  any  person  to  bet  or  play  at 
or  upon  any  such  "gaming  table"  or  device,  etc., 
indicates  a  physical  device  of  some  sort  and 
does  not  mean  the  mere  taking  of  a  bet  on  a 
race.  D.C.  Code  1940,  §§  22-1501,  22-1504, 
22-1507.  Plummer  v  U.S.,  189  F2d  19,  1951 
U.S.  App.  LEXIS  3145  (C.A.D.C.  1951). 

Statute  captioned  "lotteries,"  relating  to 
drawing  of  prizes  to  be  obtained  in  lottery  or 
game  commonly  known  as  "policy  lottery"  or 
"policy,"  held  not  limited  to  "policy  game,"  but  is 
broad  enough  to  include  any  lottery  (D.C.  Code 
1929,  T  6,  §  151).  Forte  v  U.S.,  83  F.2d  612, 
1936  U.S.  App.  LEXIS  2596  (1936). 

Even  if  original  slips  used  in  "numbers  game" 
which  were  turned  over  by  seller  to  his  backer 
were  not  "lottery  tickets,"  duplicate  slips  which 
were  handed  over  to  player  were  since  they 
were  intended  to  insure  to  player  chance  of 
obtaining  prize  to  be  drawn  in  lottery  (D.C. 
Code  1929,  T.  6,  §  151).  Forte  v.  U.S.,  83  F2d 
612,  1936  U.S.  App.  LEXIS  2596  (1936). 

Operation  of  policy  game,  and  sale,  transfer, 
and  possession  of  policy  tickets,  could  be  pun- 
ished under  statute  relating  to  lotteries,  even  if 
that  particular  type  of  lottery  had  not  been 
prohibited  eo  nomine  in  statute  (D.C.  Code 
1929,  T.  6,  §  151).  Forte  v  U.S.,  83  F2d  612, 
1936  U.S.  App.  LEXIS  2596  (1936). 

"Numbers  game,"  wherein  players  merely 
guess  that  result  of  mathematical  calculations 
based  on  prices  paid  at  certain  race  track  would 
be  certain  number,  held  "lottery,"  and  not  direct 
bet  or  wager  on  horse  race  (D.C.  Code  1929,  T. 
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6,  §  151).  Forte  v.  U.S.,  83  F.2d  612,  1936  U.S. 
App.  LEXIS  2596  (1936). 

Essential  element  of  lottery  is  awarding  of 
prize  by  chance,  but  exact  method  adopted  for 
application  of  chance  to  distribution  of  prizes  is 
immaterial  (D.C.  Code  1929,  T.  6,  §  151).  Forte 
V.  U.S.,  83  F2d  612, 1936  U.S.  App.  LEXIS  2596 
(1936). 

Under  statute  making  it  an  offense  to  sell 
any  ticket  or  other  device  purporting  to  entitle 
player  to  chance  of  drawing  prize  in  lottery, 
drawing  of  ticket  or  certificate  held  not  essen- 
tial to  make  game  a  "lottery"  (D.C.  Code  1929, 
T.  6,  §  151).  Forte  v.  U.S.,  83  F2d  612,  1936 
U.S.  App.  LEXIS  2596  (1936). 

"Policy  game"  is  a  "lottery"  (D.C.  Code  1929, 
T.  6,  §  151).  Forte  v.  U.S.,  83  F2d  612,  1936 
U.S.  App.  LEXIS  2596  (1936). 

Six  sales  of  lottery  tickets  on  different  dates 
to  the  same  person  are  six  violations  of  the 
District  of  Columbia  statute  relating  to  gam- 
bling. D.C.  Code  1951,  §  22-1501.  U.S.  v  Long, 
169  FSupp.  730,  1959  U.S.  Dist.  LEXIS  3873 
(D.D.C1959). 

Words  "record,  notation,  and  receipt"  added 
to  list  of  contraband  in  statute  proscribing 
knowing  possession  of  items  used  or  to  be  used 
in  lotteries  and  other  forms  of  gambling  were 
not  intended  merely  to  be  synonymous  with 
"number  slips",  and  cut  cards,  which  are  list- 
ings of  number  combinations  which  "hit"  more 
frequently  than  others  and  on  which  reduced 
odds  are  to  be  paid,  were  included  in  the 
contraband.  D.C.  Code  1961,  §§  22-1501,  22- 
1502.  Bailey  v.  United  States,  223  A.2d  190, 
1966  D.C.  App.  LEXIS  227  (App.  1966). 

Defendants  in  possession  of  "cut  cards"  which 
were  listings  of  number  combinations  which 
"hit"  more  frequently  than  others  and  on  which 
odds  are  somewhat  reduced  from  normal,  vio- 
lated statute  proscribing  knowing  possession  of 
items  used  or  to  be  used  in  lotteries  and  other 
forms  of  gambling.  D.C.  Code  1961,  §§  22-1501, 
22-1502.  Bailey  v  United  States,  223  A.2d  190, 
1966  D.C.  App.  LEXIS  227  (App.  1966). 

Presumptions  and  burden  of  proof. 

A  statutory  presumption  of  illegal  activity 
which  arises  from  possession  of  illegal  mate- 
rial, such  as  lottery  tickets,  may  be  based  on 
circumstantial  evidence  of  possession,  if  such 
evidence  is  strong.  D.C.  Code  1951,  §  22-1501. 
Davis  V  U.S.,  274  R2d  585,  1959  U.S.  App. 
LEXIS  2901  (C.A.D.C.  1959). 

The  statutory  presumption  of  promoting  a 
lottery  which  arises  from  evidence  of  possession 
of  lottery  tickets  may  be  properly  invoked  upon 
circumstantial  evidence  of  possession  of  such 
tickets  provided  such  circumstantial  evidence 
is  strong.  D.C.  Code  1951,  §  22-1501.  Davis  v 
U.S.,  274  R2d  585,  1959  U.S.  App.  LEXIS  2901 
(C.A.D.C.  1959). 


In  prosecution  for  operation  of  lottery  and  for 
possession  of  numbers  slips,  slips  used  as  evi- 
dence to  prove  possession  charge  could  also  be 
used  to  prove  charge  of  operation  of  lottery. 
D.C.  Code  1951,  §§  22-105,  22-1501,  22-1502. 
Maynard  v  U.S.,  215  F2d  336,  1954  U.S.  App. 
LEXIS  2836  (C.A.D.C.  1954). 

Where  witnesses  put  on  stand  by  prosecution 
in  prosecution  for  managing  or  carrying  on  a 
lottery  refused  to  testify  on  ground  that  their 
answers  might  incriminate  them,  jury  could 
not  infer  that  their  testimony,  if  given,  would  be 
adverse  to  defendant.  D.C.  Code  1940,  §  22- 
1501.  Billeci  V  U.S.,  184  R2d  394,  1950  U.S. 
App.  LEXIS  3100  (C.A.D.C.  1950). 

Where  witnesses  who  were  equally  available 
to  either  side  in  prosecution  for  managing  or 
carrying  on  a  lottery,  were  not  called  by  either 
defendant  or  by  prosecution,  jury  was  not  enti- 
tled to  infer  that  their  testimony  if  introduced 
would  have  been  unfavorable  to  defendant. 
D.C.  Code  1940,  §  22-1501.  Billeci  v  U.S.,  184 
F2d  394,  1950  U.S.  App.  LEXIS  3100  (C.A.D.C. 
1950). 

Proof  of  possession  of  numbers  slips  is  not 
essential  to  conviction  for  operating  lottery. 
D.C.  Code  1951,  §  22-1501.  U.S.  v  Lewis,  171 
RSupp.  71,  1959  U.S.  Dist.  LEXIS  3538 
(D.D.C1959). 

Even  possession  of  "dead"  or  "hit"  lottery 
tickets  falls  within  statutory  language  raising 
presumption  of  violation  of  statute  proscribing 
operation  of  lottery  D.C.  Code  1951,  §  22-1501. 
U.S.  V  Lewis,  171  FSupp.  71,  1959  U.S.  Dist. 
LEXIS  3538  (D.D.C1959). 

Questions  of  law  and  fact. 

Evidence  justified  submitting  to  jury  prose- 
cution for  operating  a  lottery  and  possessing 
materials  therefor.  D.C.  Code  1940,  §§  22- 
1501,  22-1502.  Kenney  v  U.S.,  157  F2d  442, 
1946  U.S.  App.  LEXIS  2729  (1946). 

Whether  there  was  probable  cause  for  arrest 
of  defendant  for  operating  a  lottery  and 
whether  subsequent  search  of  his  person  was 
lawful  were  questions  for  trier  of  fact,  in  pros- 
ecution for  violation  of  statute  proscribing 
knowing  possession  of  items  used  or  to  be  used 
in  lotteries  and  other  forms  of  gambling, 
wherein  defendant  moved  to  suppress  "cut 
cards"  found  in  his  possession.  D.C.  Code  1961, 
§§  22-1501,  22-1502.  Bailey  v.  United  States, 
223  A.2d  190,  1966  D.C.  App.  LEXIS  227  (App. 
1966). 

Review. 

—  Harmless  or  reversible  error,  review. 

In  joint  prosecutions  for  violations  of  lottery 
laws,  admission  of  one  defendant's  accusatory 
statement  against  the  other  three  defendants 
was  not  error  in  view  of  later  instructions  that 
jury  should  disregard  such  statement.  D.C. 
Code  1951,  §§  22-1501,  22-1502,  22-1505(b). 
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Davis  V.  U.S.,  274  F.2d  585,  1959  U.S.  App. 
LEXIS  2901  (C.A.D.C.  1959). 

Even  if  defendant  was  twice  convicted  for 
same  offense,  any  error  was  cured  by  concur- 
rent sentences  imposed.  D.C.  Code  1951,  §  22- 
1501.  Lewis  v.  U.S.,  263  F.2d  265,  1958  U.S. 
App.  LEXIS  6116  (C.A.D.C.  1958). 

Erroneous  admission  of  evidence  that  alleged 
coconspirator  had  told  government  agent  that 
he  had  turned  his  numbers  work  over  to  defen- 
dant would  require  reversal  of  conviction  under 
indictment  count  charging  conspiracy  to  com- 
mit lottery  offenses;  and  since  it  was  probable 
that  such  evidence  had  also  been  considered  by 
jury  in  connection  with  related  count  charging 
defendant  with  operation  of  a  lottery,  conviction 
on  that  count  would  also  be  reversed.  D.C.  Code 
1951,  §§  22-1501,  22-1502.  Taylor  v.  U.S.,  260 
F.2d  737, 1958  U.S.  App.  LEXIS  3161  (C.A.D.C. 
1958). 

In  prosecution  of  numerous  defendants  for 
violation  of  lottery  laws  and  conspiracy  to  vio- 
late those  laws,  where  evidence  obtained  at  one 
of  several  places  raided  was  inadmissible  be- 
cause it  had  been  obtained  as  a  result  of  illegal 
entry  into  premises,  but  mass  of  other  evidence 
legally  seized  sustained  convictions,  error  in 
admitting  such  illegally  obtained  evidence  was 
not,  except  as  to  one  defendant  who  was  found 
guilty  of  possessing  lottery  slips  seized  at  such 
address,  prejudicial.  D.C.  Code  1951,  §§  22- 
1501,  22-1502,  22-1050;  18  U.S.C.  §§  371, 
3109.  Woods  V.  U.S.,  240  F.2d  37,  1956  U.S. 
App.  LEXIS  4262  (C.A.D.C.  1956). 

Where  Court  of  Appeals  could  not  determine 
from  record  of  more  than  2,000  pages  that  jury 
would  have  convicted  defendant  had  not  evi- 
dence obtained  through  unreasonable  search 
and  seizure  been  adduced,  conviction  would  be 
reversed  and  case  remanded  for  new  trial.  D.C. 
Code  1951,  §  22-1501;  18  U.S.C.  §  371;  U.S. 
Const.  Amends.  4,  5.  Nelson  v.  U.S.,  208  F.2d 
505,  1953  U.S.  App.  LEXIS  3074  (C.A.D.C. 
1953). 

Where  papers  and  documents  obtained  from 
one  of  several  defendants  in  joint  prosecution 
for  violation  of  lottery  laws,  were  obtained  as 
result  of  unreasonable  search  and  seizure,  the 
use  of  evidence  so  obtained  infected  the  cases  of 
other  defendants,  and  denial  of  motion  to  sup- 
press such  evidence,  made  by  defendant  from 
whom  the  papers  and  documents  were  illegally 
seized,  was  error  prejudicial  to  other  defen- 
dants as  well.  D.C.  Code  1951,  §  22-1501;  18 
U.S.C.  §  371;  U.S.  Const.  Amends.  4,  5.  Nelson 
V.  U.S.,  208  F2d  505,  1953  U.S.  App.  LEXIS 
3074  (C.A.D.C.  1953). 

In  prosecution  for  promoting  a  lottery  and 
knowingly  possessing  lottery  materials,  sen- 
tences imposed  were  not  erroneous  on  ground 
that  counts  of  indictment  charged  the  same 
offense  where  sentences  were  to  run  concur- 
rently, longest  sentence  imposed  on  each  defen- 


dant was  based  on  a  valid  count  of  indictment 
and  conviction  was  supported  by  evidence.  D.C. 
Code  Supp.  V,  T.  6,  §§  151,  151a.  Coupe  v.  U.S., 
113  F.2d  145,  1940  U.S.  App.  LEXIS  3321 
(1940). 

—  In  generaL 

An  order  granting  suppression  of  evidence 
seized  from  defendant's  person  at  time  of  his 
arrest,  entered  before  trial  in  criminal  case,  is 
not  appealable  as  a  "final  decision",  regardless 
of  whether,  in  the  particular  case,  effect  of 
suppressing  the  evidence  would  be  to  force 
dismissal  of  indictment  for  lack  of  evidence.  18 
U.S.C.  §§  371,  3731;  Fed.Rules  Crim.Proc.  rule 
41(e),  18  U.S.C;  D.C.  Code  1951,  §§  22-1501, 
22-1502;  18  U.S.C.  §  1291.  Carroll  v.  U.S.,  77 
S.Ct.  1332,  1957  U.S.  LEXIS  583  (U.S.Dist.Col. 
1957). 

In  prosecution  for  promoting  a  lottery  and 
knowingly  possessing  lottery  materials,  credi- 
bility of  officers  who  testified  that  they  saw  a 
carton  of  numbers  pads  in  back  of  automobile 
and  some  slips  in  glove  compartment  was  for 
trial  court  sitting  without  jury  whose  finding  on 
disputed  evidence  could  not  be  disturbed.  D.C. 
Code  Supp.  V,  T.  6,  §§  151,  151a.  Coupe  v.  U.S., 
113  F.2d  145,  1940  U.S.  App.  LEXIS  3321 
(1940). 

—  Presentation    and    reservation  of 
grounds  for  review. 

Where  defendants,  each  of  whom  was  con- 
victed of  substantive  offense  of  operating  lot- 
tery, and  jointly  of  conspiracy  to  operate  lottery, 
did  not  request  trial  court  to  compel  election  of 
counts  on  ground  that  substantive  and  conspir- 
acy counts  were  duplicitous,  in  view  of  identity 
of  proof  under  each  count,  and  constituted 
double  jeopardy,  defendants  did  not  save  ques- 
tion for  review  on  appeal,  and  Court  of  Appeals 
would  not  consider  merits  of  contention.  18 
U.S.C.  §  371;  D.C.  Code  1951,  §§  22-1501,  22- 
1502,  22-1505(b);  Fed.Rules  Crim.Proc.  rule 
52(b),  18  U.S.C.  Aikens  v.  U.S.,  232  F.2d  66, 
1956  U.S.  App.  LEXIS  4335  (C.A.D.C.  1956). 

Where  former  counsel  for  defendants  in  pros- 
ecution for  carrying  on  and  promoting  a  num- 
bers game  and  for  possession  of  numbers  slips, 
stated  that  he  had  no  desire  for  further  instruc- 
tions and  made  no  objections  to  court's  charge 
as  given,  defendants  could  not  raise  objection  to 
the  charge  for  the  first  time  on  appeal. 
Fed.Rules  Crim.Proc.  rule  30,  18  U.S.C;  D.C. 
Code  1940,  §§  22-1501,  22-1502.  Wyche  v.  U.S., 
193  F.2d  703,  1951  U.S.  App.  LEXIS  2941 
(C.A.D.C.  1951). 

In  prosecution  for  carrying  on  and  promoting 
a  numbers  game  and  for  possession  of  numbers 
slips,  wherein  defendants'  former  counsel  of 
their  own  choice  disclaimed  any  desire  to  enter 
a  motion  to  suppress  evidence  and  also  gave 
specific  reasons  for  disclaimer,  contention  of 
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defendants'  present  counsel  on  appeal  that  trial 
court  erred  in  refusing  to  suppress  evidence 
would  be  rejected  as  asking  Court  of  Appeals  to 
substitute  its  judgment  of  proper  trial  tactics 
for  that  of  the  lawyer  of  the  forum.  D.C.  Code 
1940,  §§  22-1501,  22-1502.  Wyche  v.  U.S.,  193 
R2d  703,  1951  U.S.  App.  LEXIS  2941  (C.A.D.C. 
1951). 

In  prosecution  for  violating  the  lottery  law 
and  for  conspiracy  to  violate  the  lottery  law, 
action  of  court  in  excusing  for  cause  six  jurors 
who  admitted  on  voir  dire  that  they  had  played 
the  numbers  game  within  two  years  was  not 
objectionable  on  ground  that  in  that  way  the 
government  exercised  more  peremptory  chal- 
lenges than  the  law  allowed,  especially  where 
defendants  did  not  complain  of  fairness  of  jury 
as  impaneled.  D.C.  Code  Supp.  V,  T.  6,  §§  151, 
151a.  Smith  v  U.S.,  112  F.2d  217,  1940  U.S. 
App.  LEXIS  4268  (1940). 

Searches  and  seizures. 

Where  defendant,  who  had  been  under  police 
observation,  was  observed  entering  rooming 
house  where  he  had  rented  a  room  and  one  of 
police  officers,  without  search  warrant,  opened 
window  leading  to  landlady's  room,  climbed 
through  and  admitted  other  officers  to  the 
house,  officer  looked  through  transom,  observed 
defendant  and  a  guest  as  well  as  numbers  slips, 
money  and  adding  machines,  and  officers  then 
arrested  defendant  and  his  guest  and  seized 
the  machines,  numbers  slips  and  money,  denial 
of  defendant's  motion  for  suppression  of  evi- 
dence and  return  of  property  to  him  was  error, 
and  convictions  of  both  defendant  and  his  guest 
for  carrying  on  a  lottery  would  be  reversed. 
D.C.  Code  1940,  §§  22-1501,  22-1502,  22-1504; 
U.S.  Const.  Amend.  4.  McDonald  v  U.S.,  69 
S.Ct.  191,  1948  U.S.  LEXIS  1456  (U.S.Dist.Col. 
1948). 

Failure  of  search  warrant  affidavit  to  set 
forth  factual  circumstances  from  which  magis- 
trate could  appraise  informant's  credibility  and 
to  state  circumstances  upon  which  informant 
based  his  conclusion  was  not  fatal  where,  ac- 
cording to  affidavits,  information  triggered  in- 
vestigation by  officers  who  set  out  details  and 
results  of  their  investigation  of  gambling  and 
lottery  law  violations.  D.C.  Code  §§  22-1501, 
22-1502,  22-1505;  18  U.S.C.  §  294(c).  United 
States  V.  Berry,  463  F.2d  1278,  1972  U.S.  App. 
LEXIS  9265  (C.A.D.C.  1972). 

Search  warrant  affidavit  reciting  uncorrobo- 
rated tip  that  first  person  was  picking  up  num- 
bers and  taking  them  to  address  of  second 
person,  a  well-known  gambler,  together  with 
investigative  officers'  observations  of  observed 
comings  and  goings  and  delivery  of  "small  pack- 
age," all  in  accordance  with  officers'  knowledge 
as  to  operation  of  numbers  game,  was  sufficient 
to  support  warrant  for  search,  leading  to  lottery 
and  gambling  charges,  where  affidavit  recited 


that  participants  had  gambling  law  convictions 
and  that  premises  had  been  established  by 
police  records  to  have  recently  housed  gambling 
operation,  although  it  would  have  been  helpful 
had  officers  elaborated  on  modus  operandi  of 
numbers  operation.  D.C.  Code  §§  22-1501,  22- 
1502,  22-1505;  18  U.S.C.  §  294(c).  United 
States  V  Berry,  463  F.2d  1278,  1972  U.S.  App. 
LEXIS  9265  (C.A.D.C.  1972). 

Evidence  which  was  seized  in  room  wherein 
defendant,  charged  with  violations  of  gambling 
laws,  was  arrested  was  admissible  where  it  was 
relevant  and  material,  although  defendant 
claimed  that  others  apparently  not  associated 
with  unlawful  venture  occupied  house  and  that 
warrant  authorizing  search  of  entire  house  was 
too  broad  in  description  of  premises.  D.C.  Code 
1961,  §§  22-1501,  1502,  1505,  1508.  Minovitz  v. 
U.S.,  298  F.2d  682,  1962  U.S.  App.  LEXIS  6323 
(C.A.D.C.  1962). 

Personal  observations  of  suspicious  conduct 
of  defendant,  charged  with  violations  of  gam- 
bling laws,  during  careful  investigation,  to- 
gether with  information  received,  gave  proba- 
ble cause  for  issuance  of  search  warrant  and 
warrant  for  arrest.  D.C.  Code  1961,  §§  22- 
1501,  1502,  1505,  1508.  Minovitz  v  U.S.,  298 
F.2d  682,  1962  U.S.  App.  LEXIS  6323  (C.A.D.C. 
1962). 

In  joint  prosecutions  for  violations  of  lottery 
laws,  evidence  sustained  trial  judge's  finding 
that  police  gave  sufficient  notice  of  their  pur- 
pose and  authority  before  breaking  in  door  of 
one  defendant's  premises  in  executing  search 
warrant.  18  U.S.C.  §  3109;  D.C.  Code  1951, 
§§  22-1501,  22-1502,  22-1505(b).  Davis  v  U.S., 
274  F.2d  585,  1959  U.S.  App.  LEXIS  2901 
(C.A.D.C.  1959). 

Conviction  for  operating  lottery  in  violation 
of  District  of  Columbia  statutes  was  affirmed  on 
appeal,  notwithstanding  defendant's  conten- 
tions (1)  that  number  slips  and  other  gambling 
paraphernalia  were  seized  under  warrants 
which  were  not  supported  by  showing  of  ade- 
quate probable  cause  and  (2)  that  evidence  was 
insufficient  to  sustain  conviction.  D.C.  Code 
1951,  §§  22-1501,  22-1502,  22-1505.  Ellis  v 
U.S.,  270  F.2d  448,  1959  U.S.  App.  LEXIS  3641 
(C.A.D.C.  1959). 

In  prosecution  for  operation  of  lottery  and  for 
possession  of  numbers  slips,  evidence  sustained 
finding  of  validity  of  search  warrant,  and  evi- 
dence secured  under  such  warrant  was  prop- 
erly admitted.  D.C.  Code  1951,  §§  22-1501, 
22-1502.  Maynard  v  U.S.,  215  F.2d  336,  1954 
U.S.  App.  LEXIS  2836  (C.A.D.C.  1954). 

Where  defendants,  although  present  at  time 
when  premises  were  searched  pursuant  to  war- 
rant, made  no  claim  to  property  when  inquiry 
was  made  in  that  respect  by  searching  officers, 
and  defendants  disavowed  any  interest  in 
premises,  they  were  without  right  to  have  been 
served  with  a  copy  of  search  warrant,  and  could 
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not  claim  that  copy  left  on  premises  was  defec- 
tive. D.C.  Code  1951,  §§  22-1501,  23-301; 
Fed.Rules  Crim.Proc.  rule  41(c,  d),  18  U.S.C. 
Shaw  V.  U.S.,  209  F.2d  298,  1953  U.S.  App. 
LEXIS  3165  (C.A.D.C.  1953). 

In  prosecution  for  violation  of  lottery  laws, 
evidence  against  defendant  which  resulted  di- 
rectly from  government's  use  of  illegally  seized 
papers  and  documents,  was  inadmissible.  D.C. 
Code  1951,  §  22-1501;  18  U.S.C.  §  371;  U.S. 
Const.  Amends.  4,  5.  Nelson  v.  U.S.,  208  F.2d 
505,  1953  U.S.  App.  LEXIS  3074  (C.A.D.C. 
1953). 

Where  suspected  gambler  appeared,  without 
counsel,  before  Senate  Crime  Investigating 
Committee,  under  compulsion  of  subpoena,  and 
committee,  without  advising  him  of  his  rights 
to  counsel  and  against  self-incrimination, 
threatened  prosecution  for  contempt  if  he  re- 
fused to  answer,  for  perjury  if  he  lied,  and  for 
gambling  activities  if  he  told  truth,  and,  with 
warning  that  he  was  still  under  subpoena, 
directed  him  to  lead  policeman  to  his  home  and 
there  turn  over  a  book,  and  where  policeman, 
upon  entering  the  home  and  learning  that  the 
book  was  not  available,  examined  and  took 
without  process  other  papers  and  documents, 
such  papers  and  documents  were  obtained  by 
unreasonable  search  and  seizure,  and  such 
evidence  was  inadmissible.  D.C.  Code  1951, 
§  22-1501;  18  U.S.C.  §  371;  U.S.  Const. 
Amends.  4,  5.  Nelson  v.  U.S.,  208  F.2d  505,  1953 
U.S.  App.  LEXIS  3074  (C.A.D.C.  1953). 

Government's  exhibits  in  prosecution  for  vio- 
lation of  lottery  laws,  consisting  of  papers  and 
documents  obtained  from  defendant  by  unrea- 
sonable searches  and  seizure,  were  subject  to 
be  returned  and  suppressed  upon  defendant's 
motion  therefor.  D.C.  Code  1951,  §  22-1501;  18 
U.S.C.  §  371;  U.S.  Const.  Amends.  4,  5.  Nelson 
V.  U.S.,  208  F.2d  505,  1953  U.S.  App.  LEXIS 
3074  (C.A.D.C.  1953). 

Circumstances  revealed  in  police  officer's  af- 
fidavit provided  sufficient  probable  cause  to 
sustain  issuance  to  officer  of  warrant  for  search 
of  premises  where  it  was  believed  defendants 
were  operating  a  numbers  game  by  telephone. 
Fed.Rules  Crim.  Proc.  rule  41(e),  18  U.S.C; 
D.C.  Code  1951,  §§  22-1501,  22-1502.  Washing- 
ton V.  U.S.,  202  F.2d  214,  1953  U.S.  App.  LEXIS 
3222  (C.A.D.C.  1953). 

Defendant  who  made  no  claim  to  ownership 
or  possession  of  property  seized  by  police  acting 
under  search  warrant,  or  to  interest  in  prem- 
ises searched,  had  no  standing  to  contest  sei- 
zure. D.C.  Code  1940,  §§  22-1501,  22-1502, 
22-1504;  Fed.Rules  Crim.Proc.  rule  41(e),  18 
U.S.C.  Gorland  v.  U.S.,  197  R2d  685,  1952  U.S. 
App.  LEXIS  2674  (C.A.D.C.  1952). 

Where  police  officers  received  information 
that  certain  premises  were  being  used  as  a 
numbers  establishment,  and  they  conducted  a 
surveillance  of  the  premises  for  three  days 


during  hours  significant  in  conduct  of  numbers 
lottery,  and  carefully  checked  information  re- 
ceived from  informant,  they  were  justified  in 
concluding  as  discreet  and  prudent  men  that 
the  premises  were  being  used  in  connection 
with  numbers  game,  and  search  warrant  ob- 
tained by  officers  was  valid.  D.C.  Code  1940, 
§§  22-1501,  22-1502.  Wyche  v.  U.S.,  193  F.2d 
703,  1951  U.S.  App.  LEXIS  2941  (C.A.D.C. 
1951). 

In  prosecution  for  promoting  a  lottery  and 
knowingly  possessing  lottery  materials, 
wherein  officers  testified  that  they  obtained 
information  from  source  which  they  had  found 
to  be  reliable  that  defendant  was  engaged  in 
"numbers  racket"  using  a  certain  automobile  to 
collect  numbers  slips,  and  that  officers  observed 
a  carton  containing  numbers  pads  in  rear  com- 
partment and  some  slips  in  glove  compartment, 
the  numbers  slips  and  pads  obtained  by  search 
of  automobile  were  properly  admitted.  D.C. 
Code  Supp.  V,  T.  6,  §§  151,  151a.  Coupe  v.  U.S., 
113  F.2d  145,  1940  U.S.  App.  LEXIS  3321 
(1940). 

Grocery  store  owner's  civil  rights  were  not 
violated  when  police  officers  searched  his  per- 
son and  arrested  him  following  discovery  of 
ledger  book  containing  lottery  numbers  during 
search  of  his  business  for  evidence  of  numbers 
operation  conducted  pursuant  to  search  war- 
rant where  officers  had  had  probable  cause  to 
search  and  arrest  owner,  notwithstanding  fact 
that  search  of  owner's  person  was  not  autho- 
rized in  search  warrant.  42  U.S.C.  §  1983. 
Washington  v.  District  of  Columbia,  685  F. 
Supp.  264,  1988  U.S.  Dist.  LEXIS  3743  (1988). 

Where  police  investigation  extending  over  a 
ten  week  period  established  probable  cause  for 
issuance  of  search  warrant  for  gambling  activ- 
ities in  violation  of  District  of  Columbia  stat- 
utes, the  fact  that  eleven  day  period  elapsed 
between  last  police  observation  of  premises  and 
issuance  of  such  warrant  did  not  require  sup- 
pression of  evidence  seized  from  the  premises 
searched  on  any  theory  of  lack  of  probable 
cause.  D.C.  Code  1951,  §§  22-1501,  22-1502, 
22-1505.  U.S.  V.  Long,  169  RSupp.  730,  1959 
U.S.  Dist.  LEXIS  3873  (D.D.C1959). 

In  prosecution  for  violation  of  District  of 
Columbia  gambling  statutes  by  engaging  in  the 
numbers  business  and  for  violation  of  federal 
statute  requiring  payment  of  tax  as  prerequi- 
site to  engaging  in  business  of  accepting  wa- 
gers, evidence  relating  to  police  investigation 
extending  over  a  ten  week  period  disclosed 
probable  cause  for  issuance  of  search  warrant. 
D.C.  Code  1951,  §§  22-1501,  22-1502,  22-1505. 
U.S.  V.  Long,  169  RSupp.  730,  1959  U.S.  Dist. 
LEXIS  3873  (D.D.C1959). 

Where  District  of  Columbia  Metropolitan  Po- 
lice received  information  linking  telephone 
number  to  numbers  game  and  the  source  stated 
that  bets  were  placed  by  named  person  using 
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designated  code  number  and  Metropolitan  Po- 
lice received  additional  information  from  Ar- 
lington County  police  that  very  heavy  number 
bets  were  called  in  to  the  telephone  number 
and  policeman  made  series  of  telephone  calls  to 
that  number  and  identified  himself  as  such 
person  and  gave  such  code  number  and  re- 
ceived numbers  information,  there  was  proba- 
ble cause  for  issuance  of  search  warrant  which 
led  to  seizure  of  numbers  slips  and  other  num- 
bers paraphernalia.  U.S.  Const.Amend.  4;  D.C. 
Code  1951,  §  22-1501  et  seq.  U.S.  v  Haje,  159 
F.Supp.  870,  1958  U.S.  Dist.  LEXIS  2703 
(D.D.C1958). 

In  numbers  game  prosecution,  wherein  de- 
fendants moved  to  suppress  evidence  and  for 
return  of  property,  evidence  established  that 
police  officers,  who  had  submitted  affidavits 
upon  which  warrants  had  issued,  had  had  prob- 
able cause  to  believe,  through  personal  contact, 
knowledge,  observation  and  information,  that 
the  premises  searched  were  being  used  for 
operation  of  a  numbers  lottery  and  that  evi- 
dence of  crime  was  there  concealed.  18  U.S.C. 
§  371;  D.C.  Code  1951,  §§  22-1501,  22-1502, 
22-1505;  U.S.  Const.  Amend.  4.  U.S.  v  Bell,  126 
F.Supp.  612,  1955  U.S.  Dist.  LEXIS  3819 
(D.D.C1955). 

In  proceedings  on  defendant's  motion  to  sup- 
press and  for  return  of  property  seized  from  his 
custody,  possession  and  person  under  a  war- 
rant for  the  search  of  an  apartment,  evidence 
required  finding  that  there  had  been  a  lack  of 
probable  cause  to  believe  that  grounds  existed 
to  support  issuance  of  search  warrant.  D.C. 
Code  1951,  §§  22-1501,  22-1502;  Fed.Rules 
Crim.Proc.  rule  41(c,  e),  18  U.S.C.  U.S.  v  John- 
son, 113  RSupp.  359,  1953  U.S.  Dist.  LEXIS 
2583  (D.D.C1953). 

Information  in  affidavit  for  warrant  to  search 
defendant's  room  on  lottery  charge  on  informa- 
tion received  from  informant,  stating  that  in- 
formant had  overheard  sounds  from  defen- 
dant's room,  that  informant  had  previously 
given  information  leading  to  lottery  convic- 
tions, and  that  officer  had  himself  overheard 
sounds  from  room  and  had  watched  defendant 
elsewhere  and  checked  his  record,  sufficiently 
set  forth  factual  basis  for  informant's  belief, 
basis  for  judging  informant's  credibility,  record 
of  defendant's  prior  involvement  in  lottery,  and 
personal  observations  by  officer  corroborative  of 
informant.  D.C.  Code  §§  22-1501,  22-1502,  22- 
1505(b);  U.S.  Const.  Amend.  4.  Ray  v  United 
States,  288  A.2d  239,  1972  D.C.  App.  LEXIS 
353  (1972). 

Appellant's  possession  of  numbers  parapher- 
nalia on  premises  was  prima  facie  evidence  of 
her  participation  in  illegal  lottery.  D.C.  Code 
§  22-1501.  $3265.28  in  United  States  Currency 
V  District  of  Columbia,  249  A.2d  516, 1969  D.C. 
App.  LEXIS  202  (App.  1969). 

Sentence  and  punishment. 

Revocation  of  petitioner's  operator's  permit 


for  operating  motor  vehicle  in  conducting  lot- 
tery and  while  possessing  numbers  slips  was  an 
abuse  of  discretion,  where  there  was  no  evi- 
dence of  any  threat  or  danger  to  the  safety  of 
persons  or  property  through  petitioner's  use  of 
an  automobile.  D.C.  Code  1961,  §§  22-1501, 
22-1502.  Stoneburner  V  England,  202  A.2d  652, 
1964  D.C.  App.  LEXIS  259  (App.  1964). 

Validity  of  related  laws. 

Gamblers'  Occupational  Tax  Act  is  not  uncon- 
stitutional as  applied  to  person  in  District  of 
Columbia  on  ground  that  it  violates  privilege 
against  self-incrimination  notwithstanding  fact 
that  wagering  is  by  federal  law  a  crime  in  the 
District  of  Columbia.  U.S.  Const.  Amend.  5;  26 
U.S.C.  §§  3271,  3285,  3290;  D.C.  Code  1951, 
§  22-1501  et  seq.  Lewis  v.  U.S.,  75  S.Ct.  415, 
1955  U.S.  LEXIS  1510  (U.S.Dist.Col.  1955). 

Weight  and  sufficiency  of  evidence. 

Evidence  that  defendant  and  others  had  been 
observed  going  from  stores  to  parked  automo- 
bile and  handing  small  pieces  of  white  paper 
and  money  to  occupant  of  automobile,  that 
pieces  of  paper  were  recognized  by  officer  as 
"numbers  slips,"  that  paper  bag  which  defen- 
dant had  placed  behind  trash  can  was  recov- 
ered and  found  to  contain  numbers  slips  and 
that  numbers  slips,  gambling  paraphernalia 
and  money  were  recovered  from  parked  auto- 
mobile was  sufficient  to  sustain  convictions  of 
being  concerned  in  a  lottery  and  of  possession  of 
lottery  tickets.  D.C.  Code  §§  22-1501,  22-1502. 
United  States  v.  Loundmannz,  472  F.2d  1376, 
1972  U.S.  App.  LEXIS  6662  (C.A.D.C.  1972), 
writ  of  certiorari  denied  by  410  U.S.  957,  93  S. 
Ct.  1431,  35  L.  Ed.  2d  691,  1973  U.S.  LEXIS 
3263  (1973). 

Even  if  documents  which  defendant,  charged 
with  violation  of  lottery  laws,  sought  to  intro- 
duce showed  that  others  were  engaging  in  ac- 
tivities which  defendant  considered  to  be  lotter- 
ies uncondemned  by  law,  offer  was  insufficient 
to  show  statutory  discrimination  in  violation  of 
statute  and  court  properly  refused  to  admit 
same.  D.C.  Code  §  22-1501.  Washington  v 
United  States,  401  F.2d  915,  1968  U.S.  App. 
LEXIS  8231  (C.A.D.C.  1968). 

Evidence,  including  possession  of  lottery  tick- 
ets, was  sufficient  to  sustain  conviction  of  one 
defendant  for  promoting  a  lottery  but  was  in- 
sufficient to  sustain  conviction  as  to  another 
defendant.  D.C.  Code  1951,  §  22-1501.  Davis  v. 
U.S.,  274  R2d  585,  1959  U.S.  App.  LEXIS  2901 
(C.A.D.C.  1959). 

Evidence  that  search  of  previously  occupied 
apartment  of  defendant  uncovered  numbers 
slips  and  notebook,  and  that  defendant  was 
seen  entering  apartment  in  company  of  other 
defendant,  in  absence  of  evidence  of  possession 
of  lottery  tickets  by  defendant,  was  insufficient 
to  support  conviction  of  defendant  for  operation 
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of  or  conspiracy  to  operate  lottery,  or  for  main- 
taining gambling  premises.  D.C.  Code  1951, 
§§  22-1501,  22-1502,  22-1505(b);  18  U.S.C. 
§  371.  Aikens  v.  U.S.,  232  F.2d  66,  1956  U.S. 
App.  LEXIS  4335  (C.A.D.C.  1956). 

Evidence  sustained  convictions  for  operation 
of  lottery  and  possession  of  numbers  slips  and 
for  aiding  and  abetting  in  such  operation.  D.C. 
Code  1951,  §§  22-105,  22-1501,  22-1502.  May- 
nard  v.  U.S.,  215  F.2d  336,  1954  U.S.  App. 
LEXIS  2836  (C.A.D.C.  1954). 

Defendant's  possession  of  used  numbers 
slips,  known  in  the  game  as  "dead"  slips,  con- 
stituted prima  facie  evidence  of  carrying  on  of  a 
lottery  D.C.  Code  1951,  §§  22-1501,  22-1502. 
Clement  v.  U.S.,  208  F.2d  46,  1953  U.S.  App. 
LEXIS  3019  (C.A.D.C.  1953). 

Evidence  was  insufficient  to  establish  beyond 
a  reasonable  doubt  that  defendant  set  up  or 
kept  a  gaming  table  for  the  purpose  of  gaming. 
D.C.  Code  1940,  §§  22-1501,  22-1504,  22-1507. 
Plummer  v.  U.S.,  189  F.2d  19,  1951  U.S.  App. 
LEXIS  3145  (C.A.D.C.  1951). 

Evidence  held  to  establish  that  accused  and 
codefendant  engaged  in  conducting  "numbers 
game,"  authorizing  conviction  for  sale  and  pos- 
session of  lottery  tickets  (D.C.  Code  1929,  T.  6, 
§  151).  Forte  v.  U.S.,  83  F.2d  612,  1936  U.S. 
App.  LEXIS  2596  (1936). 

Evidence  that  lunchroom  operators  were  op- 
erating "numbers  game"  and  that  one  of  them 
sold  and  transferred  to  police  officer  a  duplicate 
numbers  slip  in  presence  of  accused,  who  then 
received  original  slip  from  seller,  held  to  justify 
finding  that  accused  was  engaged  in  common 
criminal  enterprise  with  lunchroom  operators 
(D.C.  Code  1929,  T.  6,  §  151).  Forte  v.  U.S.,  83 
F.2d  612,  1936  U.S.  App.  LEXIS  2596  (1936). 

Evidence  that  defendant  was  in  possession  of 
number  slips  in  the  District  of  Columbia  was 
sufficient  to  sustain  his  conviction  of  possessing 
number  slips,  and  it  was  no  defense  that  he  was 
taking  the  number  slips  to  Maryland  to  use  in 
buying  lottery  tickets.  D.C.  Code  1981,  §  22- 
1502.  Mack  v.  United  States,  464  A.2d  114, 
1983  D.C.  App.  LEXIS  431  (1983). 

Possession  of  number  slips  is  prima  facie 
evidence  of  possessor's  involvement  in  an  ille- 


gal lottery.  D.C.  Code  §  22-1501.  $1,407.00  in 
United  States  Currency  v.  District  of  Columbia, 
242  A.2d  217,  1968  D.C.  App.  LEXIS  162  (App. 
1968). 

Wiretapping. 

When  metropolitan  police  department  offi- 
cers intercept  conversations  relating  to  offenses 
specified  in  order  of  authorization,  District  of 
Columbia  statute  requiring  officer  who  inter- 
cepts communications  relating  to  offenses  other 
than  those  specified  in  order  of  authorization  to 
make  application  to  a  judge  for  disclosure  and 
use  is  not  operative,  and  officers  may  disclose  or 
use  those  conversations  to  extent  that  such 
disclosure  or  use  is  appropriate  to  the  proper 
performance  of  their  official  duties.  18  U.S.C. 
§  2517(5);  D.C.  Code  §§  22-1501,  22-1505,  23- 
546(c)(1),  23-548(b).  United  States  v.  Moore, 
513  F.2d  485,  1975  U.S.  App.  LEXIS  14534 
(C.A.D.C.  1975),  vacated  without  op.  by  556 
F2d  77  (D.C.  Cir.  1977). 

Witnesses. 

In  prosecution  for  violating  lottery  laws,  Dis- 
trict Court  did  not  abuse  discretion  in  denying 
motion  for  new  trial  on  ground  that  defendant's 
trial  counsel  refused  to  permit  her  to  testify  and 
failed  to  introduce  certain  other  testimony.  D.C. 
Code  1951,  §§  22-1501,  22-1502.  Ingram  v. 
U.S.,  209  R2d  818,  1954  U.S.  App.  LEXIS  3675 
(C.A.D.C.  1954). 

Defendant  charged  with  violating  municipal 
gambling  laws  was  not  denied  Sixth  Amend- 
ment right  to  compulsory  process  when  trial 
court  quashed  three  subpoenas  which  had  been 
served  on  Attorney  General  of  United  States, 
acting  chief  of  metropolitan  police  department 
and  director  of  Maryland  lottery,  where  defen- 
dant intended  to  use  their  testimony  to  support 
his  claim  of  selective  enforcement,  but  he  did 
not  make  clear  showing  that  testimony  of  the 
officials  was  essential  to  prevent  prejudice  or 
injustice.  U.S.  Const.  Amend.  6;  D.C.  Code 
§§  22-1501,  22-1502,  22-1505,  22-1508.  Davis 
V.  United  States,  390  A.2d  976,  1978  D.C.  App. 
LEXIS  397  (1978). 


§  22-1702.  Possession  of  lottery  or  policy  tickets. 

If  any  person  shall,  within  the  District  of  Columbia,  knowingly  have  in  his 
or  her  possession  or  under  his  control,  any  record,  notation,  receipt,  ticket, 
certificate,  bill,  slip,  token,  paper,  or  writing,  current  or  not  current,  used  or  to 
be  used  in  violating  the  provisions  of  §  22-1701,  22-1704,  or  22-1708,  he  or  she 
shall,  upon  conviction  of  each  such  offense,  be  fined  not  more  than  $1,000  or  be 
imprisoned  for  not  more  than  180  days,  or  both.  For  the  purpose  of  this  section, 
possession  of  any  record,  notation,  receipt,  ticket,  certificate,  bill,  slip,  token, 
paper,  or  writing  shall  be  presumed  to  be  knowing  possession  thereof. 
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(Mar.  3,  1901,  ch.  854,  §  863a;  Apr.  5,  1938,  52  Stat.  198,  ch.  72,  §  2;  June  29, 
1953,  67  Stat.  95,  ch.  159,  §  206(a);  May  21,  1994,  D.C.  Law  10-119,  §  2(j),  41 
DCR  1639;  Aug.  20,  1994,  D.C.  Law  10-151,  §  105(g),  41  DCR  2608.) 


Cross  references.  —  Search  warrants,  see 
§  23-521  et  seq. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1502. 

1973  Ed.,  §  22-1502. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  105(g)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  10-119.  —  For 
legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1701. 


Legislative  history  of  Law  10-151.  —  Law 

10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 
Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
tively. Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-151  became  effective  on  August  20, 
1994. 
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Admissibility  of  evidence. 

That  alleged  coconspirator  had  been  seen 
talking  to  defendant  on  day  before  that  on 
which  such  alleged  coconspirator  allegedly  in- 
formed government  agent  that  he  had  turned 
his  numbers  work  over  to  defendant  did  not 
establish  that  conspiracy  was  in  existence  on 
that  date;  and  in  absence  of  evidence  that 
conspiracy  was  then  in  existence,  agent's  testi- 
mony with  regard  to  alleged  conversation  was 
inadmissible  against  defendant,  in  prosecution 
for  conspiracy  to  commit  lottery  offenses.  D.C. 


Code  1951,  §§  22-1501,  22-1502.  Taylor  v  U.S., 
260  F2d  737,  1958  U.S.  App.  LEXIS  3161 
(C.A.D.C.  1958). 

Arrest. 

Wliere  one  officer  through  binoculars,  ob- 
served defendant  exiting  from  stores,  walking 
to  automobile  and  handing  small  pieces  of 
white  paper  and  money  to  occupant  and  other 
persons  carrying  on  same  type  of  activity  in 
vicinity  and  then  went  to  within  three  to  five 
feet  of  parked  automobile  and  observed  several 
of  the  other  persons  pass  money  and  slips 
which  he  recognized  as  "numbers  slips"  to  oc- 
cupant of  automobile,  there  was  probable  cause 
for  arrest  of  defendant  pursuant  to  radio  orders 
given  to  arresting  officers  by  officer  who  had 
observed  defendant  and  the  other  persons.  D.C. 
Code  §§  22-1501,  22-1502.  United  States  v. 
Loundmannz,  472  F.2d  1376,  1972  U.S.  App. 
LEXIS  6662  (C.A.D.C.  1972),  writ  of  certiorari 
denied  by  410  U.S.  957,  93  S.  Ct.  1431,  35  L.  Ed. 
2d  691,  1973  U.S.  LEXIS  3263  (1973). 

Where  over  period  of  two  and  a  half  months, 
officers  had  placed  numbers  bets  on  fifteen 
separate  occasions  at  one  location,  and,  on  ten 
separate  occasions,  had  observed  a  suspect  de- 
part from  that  location  with  bulging  pockets 
and  enter  other  premises,  from  which  he  sub- 
sequently departed  "without  the  bulge,"  officers 
had  reasonable  grounds  to  believe  that  latter 
premises  were  being  used  in  lottery  operations, 
and  that  defendant,  who  at  time  such  premises 
were  searched  pursuant  to  a  search  warrant 
was  the  only  male  present  and  was  leaving 
"hastily,"  was  participating  therein,  justifying 
arrest  of  defendant  without  an  arrest  warrant 
and  seizure  and  use  of  incriminating  evidence 
found  in  course  of  search  of  defendant  made  in 
connection  with  such  arrest.  D.C.  Code  1951, 
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§§  22-1501,  22-1502,  23-306.  Stephens  v.  U.S., 
271  F.2d  832,  1959  U.S.  App.  LEXIS  3239 
(C.A.D.C.  1959). 

Where  officers,  while  standing  in  place  open 
to  public,  saw  through  open  door  into  back  room 
and  observed  activities  and  paraphernalia 
which  were  familiar  indicia  of  numbers  lottery 
operation,  they  had  "probable  cause"  and  duty 
to  make  arrest,  and  arrest  and  seizure  of  par- 
aphernalia were  "legal  arrest  and  seizure", 
though  made  without  search  or  arrest  warrant. 
D.C.  Code  1951,  §§  22-1501,  22-1502.  Fisher  v. 
U.S.,  205  F.2d  702,  1953  U.S.  App.  LEXIS  2661 
(C.A.D.C.  1953). 

The  arrest  without  warrant  of  defendant  ac- 
cused of  carrying  on  a  lottery  and  possessing 
tickets  and  certificates  designed  for  purpose  of 
conducting  a  lottery  was  legal  where  the  facts 
and  circumstances  within  the  arresting  officers' 
knowledge  and  of  which  they  had  reasonably 
trustworthy  information  were  sufficient  to  war- 
rant man  of  reasonable  caution  in  belief  that 
defendant  was  taking  numbers  bets  in  corridor 
of  building.  D.C.  Code  1940,  §§  22-1501,  22- 
1502.  De  Bruhl  v.  U.S.,  199  F2d  175,  1952  U.S. 
App.  LEXIS  3308  (C.A.D.C.  1952). 

In  prosecution  for  operating  numbers  game 
and  knowingly  possessing  numbers  slips,  found 
in  defendant's  automobile  at  time  of  his  arrest 
without  warrant,  evidence  of  circumstances 
leading  to  arrest  was  sufficient  to  show  proba- 
ble cause  therefor,  so  as  to  render  search  of 
automobile  and  seizure  of  slips  reasonable  and 
valid  and  authorize  admission  of  slips  in  evi- 
dence against  defendant.  D.C.  Code  1940, 
§§  22-1501,  22-1502.  Mills  v.  U.S.,  196  R2d 
600,  1952  U.S.  App.  LEXIS  2500  (C.A.D.C. 
1952). 

Where  police  officers  after  three  days  of  sur- 
veillance of  certain  premises  obtained  a  search 
warrant  and  entered  premises  and  found  exten- 
sive evidence  of  numbers  activities,  officers 
were  justified  in  inferring  that  all  who  were 
present  or  who  entered  the  premises  at  that 
time  of  day  were  probably  participants  in  oper- 
ation of  numbers  game  and  had  probable  cause 
to  arrest  all  persons  present  and  defendant 
upon  his  entry  into  the  premises.  D.C.  Code 
1940,§§  22-1501,  22-1502.  Wyche  v.  U.S.,  193 
F2d  703,  1951  U.S.  App.  LEXIS  2941  (C.A.D.C. 
1951). 

Where  officers  who  had  no  warrant  suspected 
defendant  of  violating  gambling  laws  and 
knocked  down  door  to  defendant's  apartment  in 
the  da5rtime  after  defendant  failed  to  open  door 
when  officers  identified  themselves  as  police 
officers  by  calling  out,  and  officers  did  not  call 
out  the  cause  of  their  demand  for  entry,  break- 
ing of  door,  presence  of  officers  in  defendant's 
apartment,  and  arrest  of  defendant  and  search 
was  unlawful,  and  evidence  procured  as  a  re- 
sult was  inadmissible  in  prosecution  for  viola- 
tion of  gambling  laws.  D.C.  Code  1940,  §§  22- 


1501,  22-1502,  22-1504.  Accarino  v.  U.S.,  179 
F.2d  456,  1949  U.S.  App.  LEXIS  2647  (C.A.D.C. 
1949). 

Arrest  of  defendant,  a  cafeteria  employee, 
after  manager  voiced  suspicions  to  officer  that 
defendant  was  stealing  food,  was  without  prob- 
able cause,  and  incidental  search  that  turned 
up  lottery  tickets  and  other  paraphernalia  for 
use  in  lottery  was  illegal.  D.C.  Code  1951, 
§  22-1502.  Mathis  v.  U.S.,  129  A.2d  178,  1957 
D.C.  App.  LEXIS  196  (Cr.App.  1957). 

Officer,  who  found  billfold  containing  num- 
bers slips,  possession  of  which  constituted 
crime,  had  right  to  determine  owner  and  to 
arrest  him,  and,  therefore,  when  party  admit- 
ted ownership  of  billfold,  no  warrant  for  his 
arrest  was  necessary.  D.C.  Code  1940,  §§  4- 
140,  22-1502.  Roseborough  v.  U.S.,  86  A.2d  920, 
1952  D.C.  App.  LEXIS  145  (Cr.App.  1952). 

Conspiracy. 

The  crime  of  conspiracy  to  violate  lottery 
laws  and  lottery  statute  violations  are  not  so 
closely  connected  as  to  render  applicable  a 
proposition  that  where  a  concert  of  action  be- 
tween two  or  more  persons  is  logically  neces- 
sary to  a  crime's  completion,  a  charge  of  con- 
spiracy will  not  lie  against  such  persons.  D.C. 
Code  1951,  §§  22-1501,  22-1502,  22-1505;  18 
U.S.C.  §  371.  Woods  V.  U.S.,  240  R2d  37,  1956 
U.S.  App.  LEXIS  4262  (C.A.D.C.  1956). 

In  prosecution  of  defendants  for  violation  of 
lottery  laws  and  conspiracy  to  violate  laws, 
crime  of  conspiracy  was  not  so  merged  in  or 
indistinguishable  from  the  lottery  statute  as  to 
prevent  conviction  of  defendants  on  both 
charges.  D.C.  Code  1951,  §§  22-1501,  22-1502, 
22-1505;  18  U.S.C.  §  271.  Woods  v.  U.S.,  240 
R2d  37,  1956  U.S.  App.  LEXIS  4262  (C.A.D.C. 
1956). 

Defenses. 

Conclusory  allegation  of  failure  to  prosecute 
others  for  violations  of  municipal  gambling 
laws  was  insufficient  to  establish  invidious  dis- 
crimination such  as  would  preclude  defendant's 
conviction.  D.C.  Code  §§  22-1501,  22-1502,  22- 
1505,  22-1508.  Davis  v  United  States,  390  A.2d 
976,  1978  D.C.  App.  LEXIS  397  (1978). 

United  States  district  court  ruling,  in  prose- 
cution for  narcotics  violation,  suppressing  cer- 
tain evidence  as  products  of  illegal  search  and 
seizure  was  not  binding  on  District  of  Columbia 
Court  of  General  Sessions,  in  which  defendant 
was  charged  with  possession  of  prohibited 
weapon  and  possession  of  numbers  slips,  and 
which  had  held  previously  to  United  States 
District  Court  ruling  that  certain  evidence, 
which  was  seized  under  same  circumstances  as 
evidence  in  federal  prosecution,  was  admissi- 
ble. D.C.  Code  §§  11-521,  11-963,  22-1502,  22- 
3204,  22-3214;  26  U.S.C.  (I.R.C.1954) 
§  4704(a);  Narcotic  Drugs  Import  and  Export 
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Act,  §  2(c,  f),  21  U.S.C.  §  174.  Burrell  V.  United 
States,  252  A.2d  897,  1969  D.C.  App.  LEXIS 
244  (App.  1969). 

Discovery. 

Defendant,  accused  of  receiving  stolen  goods 
and  of  possession  of  lottery  tickets,  was  not 
entitled  to  confront  and  cross-examine  in- 
former, upon  whose  information  search  war- 
rant was  in  part  based,  where  warrant  was 
issued  upon  an  ample  showing  of  probable 
cause.  D.C.  Code  1951,  §§  22-1502,  22-2205. 
Madre  v.  U.S.,  173  A.2d  917,  1961  D.C.  App. 
LEXIS  281  (Cr.App.  1961). 

Evidence,  generally. 

In  prosecution  for  operation  of  lottery  and  for 
possession  of  numbers  slips,  slips  used  as  evi- 
dence to  prove  possession  charge  could  also  be 
used  to  prove  charge  of  operation  of  lottery. 
D.C.  Code  1951,  §§  22-105,  22-1501,  22-1502. 
Maynard  v.  U.S.,  215  F.2d  336,  1954  U.S.  App. 
LEXIS  2836  (C.A.D.C.  1954). 

Defendant's  possession  of  used  numbers 
slips,  known  in  the  game  as  "dead"  slips,  con- 
stituted prima  facie  evidence  of  carrjdng  on  of  a 
lottery  D.C.  Code  1951,  §§  22-1501,  22-1502. 
Clement  v.  U.S.,  208  F.2d  46,  1953  U.S.  App. 
LEXIS  3019  (C.A.D.C.  1953). 

Forfeitures. 

Condemnation  and  forfeiture  of  moneys 
seized  from  defendant's  person  at  time  of  his 
arrest  was  warranted  by  evidence,  including 
evidence  that  defendant  attempted  to  conceal 
the  money  from  the  arresting  officers  and  that, 
although  he  claimed  that  money  seized  repre- 
sented savings  which  he  intended  to  use  to 
purchase  a  business,  he  was  admittedly  unfa- 
miliar with  business  which  he  claimed  to  be 
planning  to  purchase,  the  person  from  whom  he 
expected  to  make  the  purchase  and  the  terms  of 
the  purchase.  D.C.  Code  §§  22-1502,  22- 
1505(c)(1).  $1,407.00  in  United  States  Currency 
V.  District  of  Columbia,  242  A.2d  217,  1968  D.C. 
App.  LEXIS  162  (App.  1968). 

Indictment  or  information. 

Where  defendants,  each  of  whom  was  con- 
victed of  substantive  offense  of  operating  lot- 
tery, and  jointly  of  conspiracy  to  operate  lottery, 
did  not  request  trial  court  to  compel  election  of 
counts  on  ground  that  substantive  and  conspir- 
acy counts  were  duplicitous,  in  view  of  identity 
of  proof  under  each  count,  and  constituted 
double  jeopardy,  defendants  did  not  save  ques- 
tion for  review  on  appeal,  and  Court  of  Appeals 
would  not  consider  merits  of  contention.  18 
U.S.C.  §  371;  D.C.  Code  1951,  §§  22-1501,  22- 
1502,  22-1505(b);  Fed.Rules  Crim.Proc.  rule 
52(b),  18  U.S.C.  Aikens  v.  U.S.,  232  F.2d  66, 
1956  U.S.  App.  LEXIS  4335  (C.A.D.C.  1956). 

Instructions. 

In  prosecution  for  operating  lottery  and  for 
possession  of  numbers  slips,  wherein  jury  had 


been  fully  instructed  as  to  the  government's 
burden  of  proof,  trial  judge's  answer  to  jury's 
question,  whether  possession  of  slips  consti- 
tuted prima  facie  evidence  of  operation  of  lot- 
tery, given  in  words  of  statute  providing  that 
such  possession  did  constitute  prima  facie  evi- 
dence, without  explaining  meaning  of  prima 
facie  evidence,  was  appropriate  and  under- 
standable within  framework  of  entire  charge. 
D.C.  Code  1951,  §§  22-1501,  22-1502.  Maynard 
V.  U.S.,  215  F.2d  336,  1954  U.S.  App.  LEXIS 
2836  (C.A.D.C.  1954). 

Joint  or  separate  trials  of  codefendants. 

In  prosecution  for  operation  of  lottery  and  for 
possession  of  numbers  slips,  trial  court's  denial 
of  defendants'  motions  for  severance  did  not 
constitute  abuse  of  discretion.  Fed.Rules 
Crim.Proc.  rules  8(b),  14,  18  U.S.C;  D.C.  Code 
1951,  §§  22-1501,  22-1502.  Maynard  v.  U.S., 
215  F.2d  336,  1954  U.S.  App.  LEXIS  2836 
(C.A.D.C.  1954). 

Nature  and  elements  of  offenses. 

Statute  defining  as  a  felony  setting  up  of 
gaming  table  and  keeping  of  any  house  or  place 
for  purpose  of  gaming  reaches  any  operator 
who  would  permit  any  person  to  bet  on  side  of 
or  against  the  keeper  of  house,  and  persons  who 
operated  betting  office  where  they  received  wa- 
gers and  maintained  records  of  wins  and  losses, 
were  guilty  of  violating  statute,  notwithstand- 
ing fact  that  they  conducted  their  operations  by 
telephone  and  that  they  did  not  invite  public  to 
their  offices.  D.C.  Code  1951,  §§  22-1502,  22- 
1504,  22-1505,  22-1507,  22-1508.  Silverman  v. 
U.S.,  275  F.2d  173,  1960  U.S.  App.  LEXIS  5452 
(C.A.D.C.  1960). 

Conviction  of  having  possession  of  numbers 
slips  in  violation  of  lottery  laws  was  warranted 
as  against  contention  that  there  was  not  any 
evidence  to  indicate  that  such  slips  were  "live" 
slips,  that  is,  were  tickets  in  an  existing  lottery. 
D.C.  Code  1951,  §§  22-1501,  22-1502. 
Ledbetter  v.  U.S.,  211  F.2d  628,  1953  U.S.  App. 
LEXIS  2713  (C.A.D.C.  1953). 

Defendant's  possession  of  used  numbers 
slips,  known  in  the  game  as  "dead"  slips,  con- 
stituted an  offense  under  statute  penalizing 
possession  of  slips  "used,  or  to  be  used"  for 
carrying  on  a  lottery,  even  though  amendment 
adding  the  words  "current  or  not  current"  had 
not  yet  been  enacted.  D.C.  Code  1951,  §§  22- 
1501,  22-1502.  Clement  v.  U.S.,  208  F.2d  46, 
1953  U.S.  App.  LEXIS  3019  (C.A.D.C.  1953). 

Words  "record,  notation,  and  receipt"  added 
to  list  of  contraband  in  statute  proscribing 
knowing  possession  of  items  used  or  to  be  used 
in  lotteries  and  other  forms  of  gambling  were 
not  intended  merely  to  be  sjnionymous  with 
"number  slips",  and  cut  cards,  which  are  list- 
ings of  number  combinations  which  "hit"  more 
frequently  than  others  and  on  which  reduced 
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odds  are  to  be  paid,  were  included  in  the 
contraband.  D.C.  Code  1961,  §§  22-1501,  22- 
1502.  Bailey  v.  United  States,  223  A.2d  190, 
1966  D.C.  App.  LEXIS  227  (App.  1966). 

Defendants  in  possession  of  "cut  cards"  which 
were  listings  of  number  combinations  which 
"hit"  more  frequently  than  others  and  on  which 
odds  are  somewhat  reduced  from  normal,  vio- 
lated statute  proscribing  knowing  possession  of 
items  used  or  to  be  used  in  lotteries  and  other 
forms  of  gambling.  D.C.  Code  1961,  §§  22-1501, 
22-1502.  Bailey  v.  United  States,  223  A.2d  190, 
1966  D.C.  App.  LEXIS  227  (App.  1966). 

Though  consideration  together  with  chance 
and  prize  is  one  of  three  elements  necessary  to 
constitute  a  lottery,  it  is  unnecessary,  in  prose- 
cution for  possession  of  numbers  slips,  to  prove 
that  consideration  has  passed  for  them  or  that 
they  have  entered  the  play  of  the  numbers 
game.  D.C.  Code  1951,  §  22-1502.  Ferguson  v. 
U.S.,  123  A.2d  615,  1956  D.C.  App.  LEXIS  279 
(Cr.App.  1956). 

New  triaL 

In  prosecution  for  violating  lottery  laws.  Dis- 
trict Court  did  not  abuse  discretion  in  denjdng 
motion  for  new  trial  on  ground  that  defendant's 
trial  counsel  refused  to  permit  her  to  testify  and 
failed  to  introduce  certain  other  testimony.  D.C. 
Code  1951,  §§  22-1501,  22-1502.  Ingram  v. 
U.S.,  209  F.2d  818,  1954  U.S.  App.  LEXIS  3675 
(C.A.D.C.  1954). 

Presumptions  and  burden  of  proof. 

Where  conscious  possession  of  papers  to  be 
used  in  violating  statute  making  it  unlawful  to 
"purchase,  possess,  own  or  acquire  any  chance, 
right,  or  interest.  ..  in  any  policy  lottery  or  any 
lottery.  .  ."  was  clearly  proved,  accused  was 
properly  convicted  under  statute  prohibiting 
any  person  from  knowingly  having  in  his  pos- 
session any  paper  used  or  to  be  used  in  violat- 
ing the  statute.  D.C.  Code  1951,  §§  22-1502, 
22-1508.  Ferguson  v.  U.S.,  239  F.2d  952,  1956 
U.S.  App.  LEXIS  4252  (C.A.D.C.  1956). 

In  order  to  prove  defendant's  possession  of 
number  slips  it  is  not  essential  that  the  number 
slips  be  received  in  evidence.  D.C.  Code  §  22- 
1502.  Harris  v.  United  States,  254  A.2d  726, 
1969  D.C.  App.  LEXIS  276  (App.  1969). 

Evidence  that  defendant  admitted  ownership 
of  billfold  containing  quantity  of  undated  num- 
bers slips  was  prima  facie  indicative  that  pos- 
session of  such  tickets  was  violative  of  statute 
forbidding  possession  of  lottery  slips  and 
shifted  burden  of  going  forward  with  the  evi- 
dence to  defendant  to  prove  that  numbers  slips 
were  not  lottery  slips  within  meaning  of  stat- 
ute. D.C.  Code  1940,§  22-1502.  Roseborough  v. 
U.S.,  86  A.2d  920,  1952  D.C.  App.  LEXIS  145 
(Cr.App.  1952). 

Purposes. 

Intention  of  statutes  proscribing  knowing 
possession  of  certain  items  used  or  to  be  used  in 


lotteries  and  other  forms  of  gambling  was  to 
ban  not  only  knowing  possession  of  lottery 
tickets  and  similar  writings  but  also  knowing 
possession  of  any  records  used  or  to  be  used  in 
violating  provisions  of  the  law  relating  to  lot- 
teries and  other  forms  of  gambling.  D.C.  Code 
1961,  §  22-1502.  Bailey  v.  United  States,  223 
A.2d  190,  1966  D.C.  App.  LEXIS  227  (App. 
1966). 

Questions  of  law  or  fact. 

Evidence  justified  submitting  to  jury  prose- 
cution for  operating  a  lottery  and  possessing 
materials  therefor.  D.C.  Code  1940,  §§  22- 
1501,  22-1502.  Kenney  v.  U.S.,  157  F2d  442, 
1946  U.S.  App.  LEXIS  2729  (1946). 

Whether  there  was  probable  cause  for  arrest 
of  defendant  for  operating  a  lottery  and 
whether  subsequent  search  of  his  person  was 
lawful  were  questions  for  trier  of  fact,  in  pros- 
ecution for  violation  of  statute  proscribing 
knowing  possession  of  items  used  or  to  be  used 
in  lotteries  and  other  forms  of  gambling, 
wherein  defendant  moved  to  suppress  "cut 
cards"  found  in  his  possession.  D.C.  Code  1961, 
§§  22-1501,  22-1502.  Bailey  v.  United  States, 
223  A.2d  190,  1966  D.C.  App.  LEXIS  227  (App. 
1966). 

Review. 

—  Harmless  or  reversible  error,  review. 

In  joint  prosecutions  for  violations  of  lottery 
laws,  admission  of  one  defendant's  accusatory 
statement  against  the  other  three  defendants 
was  not  error  in  view  of  later  instructions  that 
jury  should  disregard  such  statement.  D.C. 
Code  1951,  §§  22-1501,  22-1502,  22-1505(b). 
Davis  V.  U.S.,  274  F.2d  585,  1959  U.S.  App. 
LEXIS  2901  (C.A.D.C.  1959). 

Conviction  for  operating  lottery  in  violation 
of  District  of  Columbia  statutes  was  affirmed  on 
appeal,  notwithstanding  defendant's  conten- 
tions (1)  that  number  slips  and  other  gambling 
paraphernalia  were  seized  under  warrants 
which  were  not  supported  by  showing  of  ade- 
quate probable  cause  and  (2)  that  evidence  was 
insufficient  to  sustain  conviction.  D.C.  Code 
1951,  §§  22-1501,  22-1502,  22-1505.  Ellis  v. 
U.S.,  270  F.2d  448,  1959  U.S.  App.  LEXIS  3641 
(C.A.D.C.  1959). 

Erroneous  admission  of  evidence  that  alleged 
coconspirator  had  told  government  agent  that 
he  had  turned  his  numbers  work  over  to  defen- 
dant would  require  reversal  of  conviction  under 
indictment  count  charging  conspiracy  to  com- 
mit lottery  offenses;  and  since  it  was  probable 
that  such  evidence  had  also  been  considered  by 
jury  in  connection  with  related  count  charging 
defendant  with  operation  of  a  lottery,  conviction 
on  that  count  would  also  be  reversed.  D.C.  Code 
1951,  §§  22-1501,  22-1502.  Taylor  v.  U.S.,  260 
F.2d  737, 1958  U.S.  App.  LEXIS  3161  (C.A.D.C. 
1958). 
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In  prosecution  of  numerous  defendants  for 
violation  of  lottery  laws  and  conspiracy  to  vio- 
late those  laws,  where  evidence  obtained  at  one 
of  several  places  raided  was  inadmissible  be- 
cause it  had  been  obtained  as  a  result  of  illegal 
entry  into  premises,  but  mass  of  other  evidence 
legally  seized  sustained  convictions,  error  in 
admitting  such  illegally  obtained  evidence  was 
not,  except  as  to  one  defendant  who  was  found 
guilty  of  possessing  lottery  slips  seized  at  such 
address,  prejudicial.  D.C.  Code  1951,  §§  22- 
1501,  22-1502,  22-1050;  18  U.S.C.  §§  371, 
3109.  Woods  V.  U.S.,  240  F.2d  37,  1956  U.S. 
App.  LEXIS  4262  (C.A.D.C.  1956). 

In  prosecution  of  defendant  for  possessing 
lottery  slips  which  were  seized  by  police  after 
illegally  entering  premises  at  which  they  ar- 
rested defendant,  admission  of  slips  constituted 
prejudicial  error.  D.C.  Code  1951,  §  22-1502; 
18  U.S.C.  §  3109.  Woods  v.  U.S.,  240  F.2d  37, 
1956  U.S.  App.  LEXIS  4262  (C.A.D.C.  1956). 

Trial  court's  failure  to  rule  on  government's 
exhibits  consisting  of  documents  including 
number  slips  seized  in  bedrooms  and  hallway  of 
house  occupied  by  defendant  prior  to  beginning 
of  defendant's  case,  though  error,  was  not  prej- 
udicial where  defendant  did  not  bring  court's 
failure  to  so  rule  to  court's  attention  and  where 
there  was  considerable  oral  testimony  from 
arresting  officers  that  number  slips  were  found 
in  front  bedroom  occupied  by  defendant.  D.C. 
Code  §  22-1502.  Harris  v.  United  States,  254 
A.2d  726,  1969  D.C.  App.  LEXIS  276  (App. 
1969). 

—  In  general. 

An  order  granting  suppression  of  evidence 
seized  from  defendant's  person  at  time  of  his 
arrest,  entered  before  trial  in  criminal  case,  is 
not  appealable  as  a  "final  decision",  regardless 
of  whether,  in  the  particular  case,  effect  of 
suppressing  the  evidence  would  be  to  force 
dismissal  of  indictment  for  lack  of  evidence.  18 
U.S.C.  §§  371,  3731;  Fed.Rules  Crim.Proc.  rule 
41(e),  18  U.S.C;  D.C.  Code  1951,  §§  22-1501, 
22-1502;  18  U.S.C.  §  1291.  Carroll  v.  U.S.,  77 
S.Ct.  1332,  1957  U.S.  LEXIS  583  (U.S.Dist.Col. 
1957). 

Where  there  was  conflicting  evidence  as  to 
means  by  which  defendant's  notebook,  upon 
which  conviction  for  illegal  possession  of  num- 
bers slips  was  based,  was  acquired,  Municipal 
Court  of  Appeals  was  not  authorized  to  resolve 
questions  under  such  circumstances  and  could 
not  disturb  finding  of  trial  court  adverse  to 
defendant.  D.C.  Code  1951,  §  22-1502.  Moody 
V.  U.S.,  163  A.2d  337,  1960  D.C.  App.  LEXIS 
234  (Cr.App.  1960). 

—  Presentation    and    reservation  of 
grounds  for  review. 

Where  former  counsel  for  defendants  in  pros- 
ecution for  carrying  on  and  promoting  a  num- 


bers game  and  for  possession  of  numbers  slips, 
stated  that  he  had  no  desire  for  further  instruc- 
tions and  made  no  objections  to  court's  charge 
as  given,  defendants  could  not  raise  objection  to 
the  charge  for  the  first  time  on  appeal. 
Fed.Rules  Crim.Proc.  rule  30,  18  U.S.C;  D.C. 
Code  1940,  §§  22-1501,  22-1502.  Wyche  v.  U.S., 
193  F.2d  703,  1951  U.S.  App.  LEXIS  2941 
(C.A.D.C.  1951). 

In  prosecution  for  carrying  on  and  promoting 
a  numbers  game  and  for  possession  of  numbers 
slips,  wherein  defendants'  former  counsel  of 
their  own  choice  disclaimed  any  desire  to  enter 
a  motion  to  suppress  evidence  and  also  gave 
specific  reasons  for  disclaimer,  contention  of 
defendants'  present  counsel  on  appeal  that  trial 
court  erred  in  refusing  to  suppress  evidence 
would  be  rejected  as  asking  Court  of  Appeals  to 
substitute  its  judgment  of  proper  trial  tactics 
for  that  of  the  lawyer  of  the  forum.  D.C.  Code 
1940,  §§  22-1501,  22-1502.  Wyche  v.  U.S.,  193 
F.2d  703,  1951  U.S.  App.  LEXIS  2941  (C.A.D.C. 
1951). 

Search  and  seizure. 

Where  defendant,  who  had  been  under  police 
observation,  was  observed  entering  rooming 
house  where  he  had  rented  a  room  and  one  of 
police  officers,  without  search  warrant,  opened 
window  leading  to  landlady's  room,  climbed 
through  and  admitted  other  officers  to  the 
house,  officer  looked  through  transom,  observed 
defendant  and  a  guest  as  well  as  numbers  slips, 
money  and  adding  machines,  and  officers  then 
arrested  defendant  and  his  guest  and  seized 
the  machines,  numbers  slips  and  money,  denial 
of  defendant's  motion  for  suppression  of  evi- 
dence and  return  of  property  to  him  was  error, 
and  convictions  of  both  defendant  and  his  guest 
for  carrying  on  a  lottery  would  be  reversed. 
D.C.  Code  1940,  §§  22-1501,  22-1502,  22-1504; 
U.S.  Const.  Amend.  4.  McDonald  v.  U.S.,  69 
S.Ct.  191,  1948  U.S.  LEXIS  1456  (U.S.Dist.Col. 
1948). 

Failure  of  search  warrant  affidavit  to  set 
forth  factual  circumstances  from  which  magis- 
trate could  appraise  informant's  credibility  and 
to  state  circumstances  upon  which  informant 
based  his  conclusion  was  not  fatal  where,  ac- 
cording to  affidavits,  information  triggered  in- 
vestigation by  officers  who  set  out  details  and 
results  of  their  investigation  of  gambling  and 
lottery  law  violations.  D.C.  Code  §§  22-1501, 
22-1502,  22-1505;  18  U.S.C.  §  294(c).  United 
States  V.  Berry,  463  F.2d  1278,  1972  U.S.  App. 
LEXIS  9265  (C.A.D.C.  1972). 

Search  warrant  affidavit  reciting  uncorrobo- 
rated tip  that  first  person  was  picking  up  num- 
bers and  taking  them  to  address  of  second 
person,  a  well-known  gambler,  together  with 
investigative  officers'  observations  of  observed 
comings  and  goings  and  delivery  of  "small  pack- 
age," all  in  accordance  with  officers'  knowledge 
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as  to  operation  of  numbers  game,  was  sufficient 
to  support  warrant  for  search,  leading  to  lottery 
and  gambling  charges,  where  affidavit  recited 
that  participants  had  gambling  law  convictions 
and  that  premises  had  been  established  by 
police  records  to  have  recently  housed  gambling 
operation,  although  it  would  have  been  helpful 
had  officers  elaborated  on  modus  operandi  of 
numbers  operation.  D.C.  Code  §§  22-1501,  22- 
1502,  22-1505;  18  U.S.C.  §  294(c).  United 
States  v.  Berry,  463  F.2d  1278,  1972  U.S.  App. 
LEXIS  9265  (C.A.D.C.  1972). 

In  joint  prosecutions  for  violations  of  lottery 
laws,  evidence  sustained  trial  judge's  finding 
that  police  gave  sufficient  notice  of  their  pur- 
pose and  authority  before  breaking  in  door  of 
one  defendant's  premises  in  executing  search 
warrant.  18  U.S.C.  §  3109;  D.C.  Code  1951, 
§§  22-1501,  22-1502,  22-1505(b).  Davis  v.  U.S., 
274  F.2d  585,  1959  U.S.  App.  LEXIS  2901 
(C.A.D.C.  1959). 

In  prosecution  for  operation  of  lottery  and  for 
possession  of  numbers  slips,  evidence  sustained 
finding  of  validity  of  search  warrant,  and  evi- 
dence secured  under  such  warrant  was  prop- 
erly admitted.  D.C.  Code  1951,  §§  22-1501, 
22-1502.  Maynard  v.  U.S.,  215  F.2d  336,  1954 
U.S.  App.  LEXIS  2836  (C.A.D.C.  1954). 

Circumstances  revealed  in  police  officer's  af- 
fidavit provided  sufficient  probable  cause  to 
sustain  issuance  to  officer  of  warrant  for  search 
of  premises  where  it  was  believed  defendants 
were  operating  a  numbers  game  by  telephone. 
Fed.Rules  Crim.  Proc.  rule  41(e),  18  U.S.C; 
D.C.  Code  1951,  §§  22-1501,  22-1502.  Washing- 
ton V.  U.S.,  202  R2d  214,  1953  U.S.  App.  LEXIS 
3222  (C.A.D.C.  1953). 

Defendant  who  made  no  claim  to  ownership 
or  possession  of  property  seized  by  police  acting 
under  search  warrant,  or  to  interest  in  prem- 
ises searched,  had  no  standing  to  contest  sei- 
zure. D.C.  Code  1940,  §§  22-1501,  22-1502, 
22-1504;  Fed.Rules  Crim.Proc.  rule  41(e),  18 
U.S.C.  Gorland  v.  U.S.,  197  F.2d  685,  1952  U.S. 
App.  LEXIS  2674  (C.A.D.C.  1952). 

Where  police  officers  legally  obtained  search 
warrant  for  certain  premises  which  they  be- 
lieved was  being  used  in  numbers  lottery  and 
entered  and  found  extensive  evidence  of  num- 
bers activities  and  arrested  all  persons  present, 
they  could  legally  search  the  persons  arrested, 
and  evidence  thereby  obtained  was  admissible 
in  prosecution  for  carrying  on  and  promoting  a 
numbers  game  and  for  possession  of  numbers 
slips.  D.C.  Code  1940,  §§  22-1501,  22-1502. 
Wyche  v.  U.S.,  193  F2d  703,  1951  U.S.  App. 
LEXIS  2941  (C.A.D.C.  1951). 

Where  police  officers  received  information 
that  certain  premises  were  being  used  as  a 
numbers  establishment,  and  they  conducted  a 
surveillance  of  the  premises  for  three  days 
during  hours  significant  in  conduct  of  numbers 
lottery,  and  carefully  checked  information  re- 


ceived from  informant,  they  were  justified  in 
concluding  as  discreet  and  prudent  men  that 
the  premises  were  being  used  in  connection 
with  numbers  game,  and  search  warrant  ob- 
tained by  officers  was  valid.  D.C.  Code  1940, 
§§  22-1501,  22-1502.  Wyche  v.  U.S.,  193  F.2d 
703,  1951  U.S.  App.  LEXIS  2941  (C.A.D.C. 
1951). 

The  act  of  looking  through  transom  by  police 
officers  who  had  no  search  warrant  or  warrant 
for  defendant's  arrest,  into  room  in  a  house 
where  defendant  roomed,  did  not  constitute  an 
"unlawful  search",  and,  where  officers  as  result 
thereof  observed  commission  of  misdemeanor 
by  defendants  in  promoting  a  lottery,  officers 
were  justified  in  demanding  entrance,  arrest- 
ing defendants,  and  seizing  property  being 
used  by  defendants.  D.C.  Code  1940,  §§  22- 
1501,  22-1502,  22-1504;  U.S.  Const.  Amends.  4, 
5.  McDonald  v.  U.S.,  166  F2d  957,  1948  U.S. 
App.  LEXIS  2392  (1948). 

Grocery  store  owner's  civil  rights  were  not 
violated  when  police  officers  searched  his  per- 
son and  arrested  him  following  discovery  of 
ledger  book  containing  lottery  numbers  during 
search  of  his  business  for  evidence  of  numbers 
operation  conducted  pursuant  to  search  war- 
rant where  officers  had  had  probable  cause  to 
search  and  arrest  owner,  notwithstanding  fact 
that  search  of  owner's  person  was  not  autho- 
rized in  search  warrant.  42  U.S.C.  §  1983. 
Washington  v.  District  of  Columbia,  685  F. 
Supp.  264,  1988  U.S.  Dist.  LEXIS  3743  (1988). 

Where  police  investigation  extending  over  a 
ten  week  period  established  probable  cause  for 
issuance  of  search  warrant  for  gambling  activ- 
ities in  violation  of  District  of  Columbia  stat- 
utes, the  fact  that  eleven  day  period  elapsed 
between  last  police  observation  of  premises  and 
issuance  of  such  warrant  did  not  require  sup- 
pression of  evidence  seized  from  the  premises 
searched  on  any  theory  of  lack  of  probable 
cause.  D.C.  Code  1951,  §§  22-1501,  22-1502, 
22-1505.  U.S.  V.  Long,  169  FSupp.  730,  1959 
U.S.  Dist.  LEXIS  3873  (D.D.C1959). 

In  prosecution  for  violation  of  District  of 
Columbia  gambling  statutes  by  engaging  in  the 
numbers  business  and  for  violation  of  federal 
statute  requiring  payment  of  tax  as  prerequi- 
site to  engaging  in  business  of  accepting  wa- 
gers, evidence  relating  to  police  investigation 
extending  over  a  ten  week  period  disclosed 
probable  cause  for  issuance  of  search  warrant. 
D.C.  Code  1951,  §§  22-1501,  22-1502,  22-1505. 
U.S.  V.  Long,  169  F.Supp.  730,  1959  U.S.  Dist. 
LEXIS  3873  (D.D.C1959). 

Where  District  of  Columbia  Metropolitan  Po- 
lice received  information  linking  telephone 
number  to  numbers  game  and  the  source  stated 
that  bets  were  placed  by  named  person  using 
designated  code  number  and  Metropolitan  Po- 
lice received  additional  information  from  Ar- 
lington County  police  that  very  heavy  number 
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bets  were  called  in  to  the  telephone  number 
and  policeman  made  series  of  telephone  calls  to 
that  number  and  identified  himself  as  such 
person  and  gave  such  code  number  and  re- 
ceived numbers  information,  there  was  proba- 
ble cause  for  issuance  of  search  warrant  which 
led  to  seizure  of  numbers  slips  and  other  num- 
bers paraphernalia.  U.S.  Const.Amend.  4;  D.C. 
Code  1951,  §  22-1501  et  seq.  U.S.  v.  Haje,  159 
F.Supp.  870,  1958  U.S.  Dist.  LEXIS  2703 
(D.D.C1958). 

In  numbers  game  prosecution,  wherein  de- 
fendants moved  to  suppress  evidence  and  for 
return  of  property,  evidence  established  that 
police  officers,  who  had  submitted  affidavits 
upon  which  warrants  had  issued,  had  had  prob- 
able cause  to  believe,  through  personal  contact, 
knowledge,  observation  and  information,  that 
the  premises  searched  were  being  used  for 
operation  of  a  numbers  lottery  and  that  evi- 
dence of  crime  was  there  concealed.  18  U.S.C. 
§  371;  D.C.  Code  1951,  §§  22-1501,  22-1502, 
22-1505;  U.S.  Const.Amend.  4.  U.S.  v  Bell,  126 
F.Supp.  612,  1955  U.S.  Dist.  LEXIS  3819 
(D.D.C1955). 

Where  police  had  rejected  convenient  present 
opportunity  to  make  lawful  arrest  in  public 
street,  search  of  apartment,  which  defendant 
had  entered  before  arrest  was  attempted,  could 
not  be  supported  as  incidental  to  arrest.  D.C. 
Code  1951,  §§  22-1501,  22-1502;  Fed.Rules 
Crim.Proc.  rule  41(c,  e),  18  U.S.C.  U.S.  v  John- 
son, 113  FSupp.  359,  1953  U.S.  Dist.  LEXIS 
2583  (D.D.C1953). 

In  proceedings  on  defendant's  motion  to  sup- 
press and  for  return  of  property  seized  from  his 
custody,  possession  and  person  under  a  war- 
rant for  the  search  of  an  apartment,  evidence 
required  finding  that  there  had  been  a  lack  of 
probable  cause  to  believe  that  grounds  existed 
to  support  issuance  of  search  warrant.  D.C. 
Code  1951,  §§  22-1501,  22-1502;  Fed.Rules 
Crim.Proc.  rule  41(c,  e),  18  U.S.C.  U.S.  v.  John- 
son, 113  FSupp.  359,  1953  U.S.  Dist.  LEXIS 
2583  (D.D.C1953). 

Information  in  affidavit  for  warrant  to  search 
defendant's  room  on  lottery  charge  on  informa- 
tion received  from  informant,  stating  that  in- 
formant had  overheard  sounds  from  defen- 
dant's room,  that  informant  had  previously 
given  information  leading  to  lottery  convic- 
tions, and  that  officer  had  himself  overheard 
sounds  from  room  and  had  watched  defendant 
elsewhere  and  checked  his  record,  sufficiently 
set  forth  factual  basis  for  informant's  belief, 
basis  for  judging  informant's  credibility,  record 
of  defendant's  prior  involvement  in  lottery,  and 
personal  observations  by  officer  corroborative  of 
informant.  D.C.  Code  §§  22-1501,  22-1502,  22- 
1505(b);  U.S.  Const.  Amend.  4.  Ray  v.  United 
States,  288  A.2d  239,  1972  D.C.  App.  LEXIS 
353  (1972). 


Where  police  officers  had  what  they  believed 
was  credible  information  that  defendant  who  fit 
description  given  officers  had  a  gun  in  his 
pocket,  where  defendant  was  reluctant  to  re- 
move his  hand  from  his  pocket  and  where  there 
was  obvious  large  bulge  in  pocket  when  he  did 
remove  his  hand,  officers  were  justified  in  con- 
ducting a  limited  protective  search  for  weap- 
ons, and  removal  of  currency  and  numbers  slips 
by  officer  who  claimed  to  have  found  gun  was 
reasonable  and  fact  numbers  slips  and  money 
rather  than  gun  were  removed  from  pocket  did 
not  render  those  items  inadmissible.  D.C.  Code 
§§  22-1502,  23-105(b).  United  States  v 
Dowhng,  271  A.2d  406,  1970  D.C.  App.  LEXIS 
358  (App.  1970). 

Where  defendant,  who  was  lawfully  arrested 
for  operating  automobile  without  valid  permit, 
who  was  taken  to  police  station  in  his  own 
automobile,  and  who  was  charged  with  driving 
without  valid  permit,  possession  of  prohibited 
weapon  and  possession  of  numbers  slips,  did 
not  protest  or  withhold  his  consent  to  use  by 
police  of  his  automobile  to  drive  him  to  police 
station  and  was  not  coerced  in  any  way,  there 
was  no  seizure  of  defendant's  automobile  by 
police  prior  to  arrival  at  police  station.  D.C. 
Code  §§  22-1502,  22-3214.  Burrell  v  United 
States,  252  A.2d  897,  1969  D.C.  App.  LEXIS 
244  (App.  1969). 

Table  drawer  from  which  secretaries  and 
other  employees  would  take  paper  clips  or  pen- 
cils and  which  was  located  in  messenger  room 
where  defendant,  a  messenger  charged  with 
violating  statute  prohibiting  possession  of 
numbers  slips,  had  been  temporarily  assigned 
on  daily  basis  and  where  he  spent  only  20  to  25 
minutes  of  each  hour  was  in  effect  open  for 
common  use  by  other  employees  of  agency,  and 
search  of  drawer  did  not  violate  defendant's 
right  of  privacy  under  the  Fourth  Amendment. 
D.C.  Code  1961,  §  22-1502;  U.S.  Const.Amend. 
4.  Freeman  v  United  States,  201  A.2d  22,  1964 
D.C.  App.  LEXIS  236  (App.  1964). 

Where  numbers  slips  taken  from  defendant 
were  admitted  without  objection  on  trial  which 
commenced  three  days  after  his  arrest,  motion 
to  suppress  made  for  first  time  when  trial 
resumed  following  a  continuance  was  not 
timely,  and  denial  of  the  motion  was  not  error. 
D.C.  Code  1940,  §  22-1502.  Harris  v  U.S.,  32 
A.2d  101,  1943  D.C.  App.  LEXIS  150  (Cr.App. 
1943). 

Sentence  and  punishment. 

Revocation  of  petitioner's  operator's  permit 
for  operating  motor  vehicle  in  conducting  lot- 
tery and  while  possessing  numbers  slips  was  an 
abuse  of  discretion,  where  there  was  no  evi- 
dence of  any  threat  or  danger  to  the  safety  of 
persons  or  property  through  petitioner's  use  of 
an  automobile.  D.C.  Code  1961,  §§  22-1501, 
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22-1502.  Stoneburner  V.  England,  202  A.2d  652, 
1964  D.C.  App.  LEXIS  259  (App.  1964). 

Validity. 

Statute  making  possession  of  numbers  slips  a 
crime  is  constitutional.  D.C.  Code  1951,  §  22- 
1502.  Ferguson  v.  U.S.,  123  A.2d  615,  1956  D.C. 
App.  LEXIS  279  (Cr.App.  1956). 

Verdict. 

Convictions  of  defendants  who  were  jointly 
indicted  on  four  counts  charging  violations  of 
District  of  Columbia  Code  sections  proscribing 
gambling  and  on  a  fifth  count  charging  that 
they  had  engaged  in  business  of  accepting  wa- 
gers without  having  paid  special  tax  required 
by  Internal  Revenue  Code  and  who  were  ac- 
quitted on  charges  in  fourth  and  fifth  counts, 
were  not  subject  to  reversal  because  of  claimed 
inconsistencies  of  verdict.  D.C.  Code  1951, 
§§  22-1502,  22-1504,  22-1505,  22-1508;  26 
U.S.C.  (I.R.C.1954)  §§  4401-4423,  7262.  Silver- 
man v.  U.S.,  275  F.2d  173,  1960  U.S.  App. 
LEXIS  5452  (C.A.D.C.  1960). 

Weight  and  sufiBciency  of  evidence. 

Evidence  that  defendant  and  others  had  been 
observed  going  from  stores  to  parked  automo- 
bile and  handing  small  pieces  of  white  paper 
and  money  to  occupant  of  automobile,  that 
pieces  of  paper  were  recognized  by  officer  as 
"numbers  slips,"  that  paper  bag  which  defen- 
dant had  placed  behind  trash  can  was  recov- 
ered and  found  to  contain  numbers  slips  and 
that  numbers  slips,  gambling  paraphernalia 
and  money  were  recovered  from  parked  auto- 
mobile was  sufficient  to  sustain  convictions  of 
being  concerned  in  a  lottery  and  of  possession  of 
lottery  tickets.  D.C.  Code  §§  22-1501,  22-1502. 
United  States  v.  Loundmannz,  472  F.2d  1376, 
1972  U.S.  App.  LEXIS  6662  (C.A.D.C.  1972), 
writ  of  certiorari  denied  by  410  U.S.  957,  93  S. 
Ct.  1431,  35  L.  Ed.  2d  691,  1973  U.S.  LEXIS 
3263  (1973). 

Evidence  showing  that  defendants  operated 
betting  office  where  they  received  wagers  sus- 
tained convictions  for  violation  of  statutes  pro- 
scribing gaming.  D.C.  Code  1951,  §§  22-1502, 
22-1504,  22-1505,  22-1508.  Silverman  v.  U.S., 
275  F2d  173,  1960  U.S.  App.  LEXIS  5452 
(C.A.D.C.  1960). 

Evidence,  as  to  all  defendants  but  one,  was 
sufficient  to  support  convictions  on  all  counts, 
in  prosecution  for  operating  and  conspiracy  to 
operate  lottery,  and  for  possession  of  lottery 
tickets,  and  maintenance  of  gambling  prem- 
ises. 18  U.S.C.  §  371;  D.C.  Code  1951,  §§  22- 
1501,  22-1502,  22-1505(b).  Aikens  v.  U.S.,  232 
F2d  66,  1956  U.S.  App.  LEXIS  4335  (C.A.D.C. 
1956). 


Evidence  that  search  of  previously  occupied 
apartment  of  defendant  uncovered  numbers 
slips  and  notebook,  and  that  defendant  was 
seen  entering  apartment  in  company  of  other 
defendant,  in  absence  of  evidence  of  possession 
of  lottery  tickets  by  defendant,  was  insufficient 
to  support  conviction  of  defendant  for  operation 
of  or  conspiracy  to  operate  lottery,  or  for  main- 
taining gambling  premises.  D.C.  Code  1951, 
§§  22-1501,  22-1502,  22-1505(b);  18  U.S.C. 
§  371.  Aikens  v.  U.S.,  232  F.2d  66,  1956  U.S. 
App.  LEXIS  4335  (C.A.D.C.  1956). 

Evidence  sustained  convictions  for  operation 
of  lottery  and  possession  of  numbers  slips  and 
for  aiding  and  abetting  in  such  operation.  D.C. 
Code  1951,  §§  22-105,  22-1501,  22-1502.  May- 
nard  v.  U.S.,  215  F2d  336,  1954  U.S.  App. 
LEXIS  2836  (C.A.D.C.  1954). 

Evidence  that  defendant  was  in  possession  of 
number  slips  in  the  District  of  Columbia  was 
sufficient  to  sustain  his  conviction  of  possessing 
number  slips,  and  it  was  no  defense  that  he  was 
taking  the  number  slips  to  Maryland  to  use  in 
buying  lottery  tickets.  D.C.  Code  1981,  §  22- 
1502.  Mack  v.  United  States,  464  A.2d  114, 
1983  D.C.  App.  LEXIS  431  (1983). 

Evidence  was  sufficient  to  sustain  conviction 
for  possession  of  numbers  slips.  D.C.  Code 
§  22-1502.  Burrell  v.  United  States,  252  A.2d 
897,  1969  D.C.  App.  LEXIS  244  (App.  1969). 

Evidence  sustained  conviction  of  receiving 
stolen  goods.  D.C.  Code  1951,  §§  22-1502,  22- 
2205.  Madre  v.  U.S.,  173  A.2d  917,  1961  D.C. 
App.  LEXIS  281  (Cr.App.  1961). 

Evidence  sustained  conviction  for  illegal  pos- 
session of  numbers  slips.  D.C.  Code  1951,  §  22- 
1502.  Moody  v.  U.S.,  163  A.2d  337,  1960  D.C. 
App.  LEXIS  234  (Cr.App.  1960). 

Evidence  was  insufficient  to  sustain  convic- 
tion of  defendant  for  knowingly  having  in  his 
possession  "numbers  slips"  in  violation  of  stat- 
ute. D.C.  Code  1940,  §  22-1502.  Fletcher  v. 
U.S.,  49  A.2d  88,  1946  D.C.  App.  LEXIS  168 
(Cr.App.  1946). 

Witnesses. 

Defendant  charged  with  violating  municipal 
gambling  laws  was  not  denied  Sixth  Amend- 
ment right  to  compulsory  process  when  trial 
court  quashed  three  subpoenas  which  had  been 
served  on  Attorney  General  of  United  States, 
acting  chief  of  metropolitan  police  department 
and  director  of  Maryland  lottery,  where  defen- 
dant intended  to  use  their  testimony  to  support 
his  claim  of  selective  enforcement,  but  he  did 
not  make  clear  showing  that  testimony  of  the 
officials  was  essential  to  prevent  prejudice  or 
injustice.  U.S.  Const.  Amend.  6;  D.C.  Code 
§§  22-1501,  22-1502,  22-1505,  22-1508.  Davis 
V.  United  States,  390  A.2d  976,  1978  D.C.  App. 
LEXIS  397  (1978). 
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§  22-1703.  Permitting  sale  of  lottery  tickets  on  premises. 

If  any  person  shall  knowingly  permit,  on  any  premises  under  his  or  her 
control  in  the  District,  the  sale  of  any  chance  or  ticket  in  or  share  of  a  ticket  in 
any  lottery  or  policy  lottery,  or  shall  knowingly  permit  any  lottery  or  policy 
lottery,  or  policy  shop  on  such  premises,  he  or  she  shall  be  fined  not  less  than 
$50  nor  more  than  $500,  or  be  imprisoned  not  more  than  180  days,  or  both. 

(Mar.  3,  1901,  31  Stat.  1330,  ch.  854,  §  864;  May  21,  1994,  D.C.  Law  10-119, 
§  2(k),  41  DCR  1639;  Aug.  20, 1994,  D.C.  Law  10-151,  §  105(h),  41  DCR  2608.) 

Cross  references.  —  Search  warrants,  see  Legislative  history  of  Law  10-119.  —  For 

§  23-521  et  seq.  legislative  history  of  D.C.  Law  10-119,  see  His- 

Prior  Codifications.  —  1981  Ed.,  §  22-  torical  and  Statutory  Notes  following  §  22- 

1503.  1701. 

1973  Ed.,  §  22-1503.  Legislative  history  of  Law  10-151.  —  For 

Emergency  legislation.  —  For  temporary  legislative  history  of  D.C.  Law  10-151,  see  His- 

amendment  of  section,  see  §  105(h)  of  the  Om-  torical  and  Statutory  Notes  following  §  22- 

nibus  Criminal  Justice  Reform  Emergency  n02 

Amendment  Act  of  1994  (D.C.  Act  10-255,  June 

22,  1994,  41  DCR  4286). 

§  22-1704.  Gaming;  setting  up  gaming  table;  inducing  play. 

Whoever  shall  in  the  District  set  up  or  keep  any  gaming  table,  or  any  house, 
vessel,  or  place,  on  land  or  water,  for  the  purpose  of  gaming,  or  gambling  device 
commonly  called  ABC,  faro  bank,  E  O,  roulette,  equality,  keno,  thimbles,  or 
little  joker,  or  any  kind  of  gaming  table  or  gambling  device  adapted,  devised, 
and  designed  for  the  purpose  of  playing  any  game  of  chance  for  money  or 
property,  or  shall  induce,  entice,  and  permit  any  person  to  bet  or  play  at  or 
upon  any  such  gaming  table  or  gambling  device,  or  on  the  side  of  or  against  the 
keeper  thereof,  shall  be  punished  by  imprisonment  for  a  term  of  not  more  than 
5  years.  For  the  purposes  of  this  section,  the  term  "gambling  device"  shall  not 
include  slot  machines  manufactured  before  1952,  intended  for  exhibition  or 
private  use  by  the  owner,  and  not  used  for  gambling  purposes.  The  term  "slot 
machine"  means  a  mechanical  device,  an  essential  part  of  which  is  a  drum  or 
reel  which  bears  an  insignia  and  which  when  operated  may  deliver,  as  a  result 
of  the  application  of  an  element  of  chance,  a  token,  money,  or  property,  or  by 
operation  of  which  a  person  may  become  entitled  to  receive,  as  a  result  of  this 
application  of  an  element  of  chance,  a  token,  money,  or  property. 

(Mar.  3,  1901,  31  Stat.  1331,  ch.  854,  §  865;  Jan.  26,  1982,  D.C.  Law  4-59,§  2, 
28  DCR  4766.) 

Cross  references.  —  Search  warrants,  see  was  introduced  in  Council  and  assigned  Bill 

§  23-521  et  seq.  No.  4-129,  which  was  referred  to  the  Committee 

Section  references.  —  This  section  is  re-  on  the  Judiciary.  The  Bill  was  adopted  on  first 

ferred  to  in  §§  22-1702,  22-1705,  and  22-1707.  and  second  readings  on  September  29,  1981, 

Prior  Codifications.  —  1981  Ed.,  §  22-  and  October  13,  1981,  respectively  Signed  by 

1504.  the  Mayor  on  October  30,  1981,  it  was  assigned 
1973  Ed.,  §  22-1504.  Act  No.  4-105  and  transmitted  to  both  Houses 
Legislative  history  of  Law  4-59.  —  Law  of  Congress  for  its  review. 

4-59,  the  "Antique  Slot  Machine  Act  of  1981," 
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Analysis 

Admissibility  of  evidence. 
Arrest. 

Indictment  and  information. 
Instructions. 

Joint  or  separate  trials  of  codefendants. 
Nature  and  elements  of  offenses. 
Persons  liable. 
Purposes. 

Questions  of  law  and  fact. 
Searches  and  seizures. 
Verdict. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Action  of  police  officers  in  attaching  elec- 
tronic device,  a  so-called  "spike  mike"  to  heat- 
ing duct  of  house  used  by  defendant,  and,  in 
effect,  turning  duct  into  a  gigantic  microphone 
running  throughout  entire  house,  violated  the 
Fourth  Amendment,  and  conversations  over- 
heard by  officers  were  inadmissible  in  prosecu- 
tions for  gambling  offenses.  U.S.  Const.  Amend. 
4.  Silverman  v.  U.S.,  81  S.Ct.  679,  1961  U.S. 
LEXIS  1605  (U.S.Dist.Col.  1961). 

In  prosecution  for  keeping  gambling  tables, 
testimony  of  a  defendant  at  a  previous  trial, 
together  with  a  bank  statement  to  which  it 
related,  were  properly  admitted,  where  the 
testimony  had  some  tendency  to  establish  such 
defendant's  guilt.  D.C.  Code  1940,  §  22-1504. 
Warde  v.  U.S.,  158  F.2d  651,  1946  U.S.  App. 
LEXIS  2447  (1946). 

In  prosecution  for  setting  up  and  keeping  a 
gaming  place  for  purpose  of  betting  on  result  of 
horse  races,  where  prima  facie  evidence  of 
corpus  delicti  was  made  out,  damaging  admis- 
sions made  by  defendant  were  admissible  in 
evidence.  D.C.  Code  1940,  §  22-1504.  Sesso  v. 
U.S.,  133  F.2d  381,  1942  U.S.  App.  LEXIS  2508 
(1942). 

In  prosecution  for  maintaining  gaming  estab- 
lishment and  for  conspiracy,  evidence  obtained 
by  wire  tapping  held  competent  to  establish 
that  place  was  gambling  place  and  was  being 
used  for  gambling,  even  though  police  were 
unable  to  identify  voices.  Beard  v.  U.S.,  82  F.2d 
837,  1936  U.S.  App.  LEXIS  3128  (1936). 

In  prosecution  for  maintaining  gaming  estab- 
lishment and  for  conspiracy,  evidence  of  char- 
acter of  place  and  that  defendants  were  present 
at  place  at  time  of  raid  just  after  officers  had 
heard  betting  could  be  considered  by  jury  in 
connection  with  charge  that  defendants  were 
conspiring  to  violate  law.  Beard  v.  U.S.,  82  F.2d 
837,  1936  U.S.  App.  LEXIS  3128  (1936). 

In  prosecution  for  maintaining  gaming  table, 
for  maintaining  place  for  gaming,  and  for  con- 
spiracy regarding  such  offenses,  permitting  in- 
troduction of  evidence  of  police  raids  made  on 


gambling  places  located  in  different  parts  of 
city  on  theory  that  each  was  branch  connected 
with  gambling  room  involved  in  prosecution 
held  not  error  under  circumstances.  Beard  v. 
U.S.,  82  F.2d  837,  1936  U.S.  App.  LEXIS  3128 
(1936). 

In  prosecution  for  maintaining  gaming  table, 
for  maintaining  place  for  gaming,  permitting 
introduction  of  evidence  of  police  raids  made  on 
gambling  places  located  in  different  parts  of 
city  on  theory  that  each  was  branch  connected 
with  gambling  room  involved  in  prosecution 
held  not  error  under  circumstances.  Beard  v. 
U.S.,  82  F.2d  837,  1936  U.S.  App.  LEXIS  3128 
(1936). 

Arrest. 

Where  officers  who  had  no  warrant  suspected 
defendant  of  violating  gambling  laws  and 
knocked  down  door  to  defendant's  apartment  in 
the  daytime  after  defendant  failed  to  open  door 
when  officers  identified  themselves  as  police 
officers  by  calling  out,  and  officers  did  not  call 
out  the  cause  of  their  demand  for  entry,  break- 
ing of  door,  presence  of  officers  in  defendant's 
apartment,  and  arrest  of  defendant  and  search 
was  unlawful,  and  evidence  procured  as  a  re- 
sult was  inadmissible  in  prosecution  for  viola- 
tion of  gambling  laws.  D.C.  Code  1940,  §§  22- 
1501,  22-1502,  22-1504.  Accarino  v.  U.S.,  179 
F.2d  456,  1949  U.S.  App.  LEXIS  2647  (C.A.D.C. 
1949). 

The  act  of  looking  through  transom  by  police 
officers  who  had  no  search  warrant  or  warrant 
for  defendant's  arrest,  into  room  in  a  house 
where  defendant  roomed,  did  not  constitute  an 
"unlawful  search",  and,  where  officers  as  result 
thereof  observed  commission  of  misdemeanor 
by  defendants  in  promoting  a  lottery,  officers 
were  justified  in  demanding  entrance,  arrest- 
ing defendants,  and  seizing  property  being 
used  by  defendants.  D.C.  Code  1940,  §§  22- 
1501,  22-1502,  22-1504;  U.S.  Const.  Amends.  4, 
5.  McDonald  v.  U.S.,  166  R2d  957,  1948  U.S. 
App.  LEXIS  2392  (1948). 

Where  police  had  immediately  prior  to  and 
on  day  of  raid  heard  several  hundred  bets  on 
horse  races  being  taken,  notice  that  place  was 
being  used  for  gaming  held  sufficient  to  make 
subsequent  entrance  and  arrests  lawful,  even 
without  warrant.  Beard  v.  U.S.,  82  F.2d  837, 
1936  U.S.  App.  LEXIS  3128  (1936). 

No  warrant  for  arrest  of  one  apprehended 
while  violating  statute  imposing  five  years' 
imprisonment  for  keeping  gaming  table,  a  fel- 
ony, was  necessary.  Code,  §  865  (D.C.  Code 
1929,  T.  6,  §  153);  Cr.  Code,  §  335  (18  U.S.C. 
§  541).  Zerega  v.  U.S.,  32  F.2d  963,  1929  U.S. 
App.  LEXIS  3925  (1929). 

Indictment  and  information. 

Indictments,  charging  that  accused  in  the 
District  of  Columbia  set  up  and  kept  a  gam- 
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bling  table  for  purposes  of  betting  and  wagering 
on  results  of  horse  races  contrary  to  statute, 
charged  an  offense  against  the  laws  of  the 
United  States.  D.C.  Code  1929,  T.  6,  §  153. 
Nuckols  V.  U.S.,  99  F.2d  353,  1938  U.S.  App. 
LEXIS  2876  (1938). 

Count  charging  setting  up  and  keeping  a 
gaming  table  and  count  charging  setting  up 
and  keeping  a  certain  place  for  gaming  held 
properly  joined  with  count  charging  conspiracy 
regarding  substantive  offenses,  since  all  counts 
related  to  same  acts  and  transactions,  and  all 
depended  on  substantially  same  proof.  Beard  v. 
U.S.,  82  F.2d  837,  1936  U.S.  App.  LEXIS  3128 
(1936). 

Indictment  charging  the  maintaining  of  a 
gaming  table  and  a  place  in  which  gaming  was 
done  and  that  both  as  to  place  and  table  defen- 
dants were  conducting  a  gaming  establish- 
ment, held  sufficient.  Beard  v.  U.S.,  82  F.2d  837, 
1936  U.S.  App.  LEXIS  3128  (1936). 

The  fourth  count  of  an  indictment  under 
Code,  §  865,  D.C.  Code  1929,  T.  6,  §  153, 
alleging  the  setting  up  of  a  gaming  table  and 
keeping  it  for  the  purpose  of  betting  on  the 
results  of  horse  races,  held  sufficient  to  furnish 
defendant  all  the  protection  against  further 
prosecution  to  which  he  is  legally  entitled,  in 
view  of  section  868.  D.C.  Code  1929,  T.  6,  §  156. 
Swan  V.  U.S.,  295  F.  921,  1923  U.S.  App.  LEXIS 
3123  (1923). 

Instructions. 

Where  evidence  obtained  by  tapping  wire 
was  admissible  to  show  that  place  was  gam- 
bling place,  instruction  that,  to  convict,  it  was 
necessary  that  jury  should  find,  as  to  each 
individual  defendant,  that  he  participated  in 
carrying  on  unlawful  enterprise,  held  sufficient 
to  confine  evidence  to  purpose  for  which  it  was 
admissible.  Beard  v.  U.S.,  82  F.2d  837,  1936 
U.S.  App.  LEXIS  3128  (1936). 

Joint  or  separate  trials  of  codefendants. 

Where  there  was  proof  that  all  four  defen- 
dants operated  a  gambling  house,  that  wife  of  a 
regular  customer  called  at  house  and  de- 
manded that  one  of  the  defendants  return  some 
of  the  customer's  lost  money,  that  such  defen- 
dant gave  the  customer's  wife  a  push,  that 
customer  started  up  from  his  seat,  and  that 
such  defendant  pointed  a  pistol  at  customer 
and  struck  him  with  it,  there  was  no  error  in 
den5dng  the  motions  of  three  of  the  defendants, 
who  were  charged  only  with  keeping  a  gaming 
table  to  be  tried  separately  from  defendant 
charged  not  only  with  operating  a  gaming  table 
but  with  assault  with  intent  to  kill  and  assault 
with  a  dangerous  weapon.  D.C.  Code  1940, 
§  22-1504;  Fed.Rules  Crim.Proc.  rules  8,  14,  18 
U.S.C.  Scheve  v.  U.S.,  184  F.2d  695,  1950  U.S. 
App.  LEXIS  3169  (C.A.D.C.  1950). 


Where  four  defendants  were  charged  with 
keeping  a  gaming  table  and  fourth  defendant 
was  charged  also  with  assault  with  intent  to 
kill  and  assault  with  a  dangerous  weapon,  and 
though  evidence  was  introduced  in  defense  of 
assault  charges  none  was  introduced  in  defense 
of  the  gaming  charges,  and  counsel  told  court  at 
beginning  of  trial  that  he  would  call  no  witness 
in  the  gambling  case,  alleged  error  of  court  in 
denying  the  motions  of  the  three  defendants 
not  charged  with  assault,  to  be  tried  separately 
from  the  defendant  charged  with  assault,  was 
not  prejudicial  error.  D.C.  Code  1940,  §  22- 
1504.  Scheve  v.  U.S.,  184  F.2d  695,  1950  U.S. 
App.  LEXIS  3169  (C.A.D.C.  1950). 

Nature  and  elements  of  offenses. 

Statute  defining  as  a  felony  setting  up  of 
gaming  table  and  keeping  of  any  house  or  place 
for  purpose  of  gaming  reaches  any  operator 
who  would  permit  any  person  to  bet  on  side  of 
or  against  the  keeper  of  house,  and  persons  who 
operated  betting  office  where  they  received  wa- 
gers and  maintained  records  of  wins  and  losses, 
were  guilty  of  violating  statute,  notwithstand- 
ing fact  that  they  conducted  their  operations  by 
telephone  and  that  they  did  not  invite  public  to 
their  offices.  D.C.  Code  1951,  §§  22-1502,  22- 
1504,  22-1505,  22-1507,  22-1508.  Silverman  v. 
U.S.,  275  F.2d  173,  1960  U.S.  App.  LEXIS  5452 
(C.A.D.C.  1960). 

The  statute  penalizing  anyone  setting  up  in 
the  District  of  Columbia  any  "gaming  table", 
etc.,  or  who  permits  any  person  to  bet  or  play  at 
or  upon  any  such  "gaming  table"  or  device,  etc., 
indicates  a  physical  device  of  some  sort  and 
does  not  mean  the  mere  taking  of  a  bet  on  a 
race.  D.C.  Code  1940,  §§  22-1501,  22-1504, 
22-1507.  Plummer  v.  U.S.,  189  F.2d  19,  1951 
U.S.  App.  LEXIS  3145  (C.A.D.C.  1951). 

The  term  "property"  as  used  in  anti-gambling 
statute  includes  goods,  chattels,  effects,  evi- 
dences of  rights  in  action,  and  all  written  in- 
struments by  which  any  pecuniary  obligation, 
or  money  or  right  or  title  to  property,  real  or 
personal,  is  created  or  transferred  but  none  of 
such  terms  should  be  expanded  to  include  a  free 
amusement  feature  such  as  privilege  of  playing 
an  additional  free  game  if  certain  score  is  made. 
D.C.  Code  1940,  §  22-1504.  Washington  Coin 
Mach.  Ass'n  v.  Callahan,  142  F.2d  97,  1944  U.S. 
App.  LEXIS  3265  (1944). 

Where  player  of  pinball  amusement  machine 
achieving  certain  minimum  score  would  receive 
a  "free  play"  or  another  "try"  without  an  addi- 
tional coin  but  nothing  more,  the  machine  was 
not  a  "gambling  device"  designed  for  purpose  of 
pla3dng  game  of  chance  for  "property"  within 
anti-gambling  statute.  D.C.  Code  1940,  §  22- 
1504.  Washington  Coin  Mach.  Ass'n  v.  Calla- 
han, 142  F.2d  97,  1944  U.S.  App.  LEXIS  3265 
(1944). 
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The  gravamen  of  offense  of  setting  up  and 
keeping  a  gaming  place  is  furnishing  the  facil- 
ities for  gaming  activities  and  it  is  immaterial 
that  betting  actually  took  place  or  that  money 
actually  passed.  D.C.  Code  1940,  §  22-1504. 
Sesso  V.  U.S.,  133  F.2d  381,  1942  U.S.  App. 
LEXIS  2508  (1942). 

In  prosecution  for  setting  up  and  keeping  a 
gaming  place  for  purpose  of  betting  upon  result 
of  horse  races,  it  is  not  necessary  that  defen- 
dant should  have  been  in  permanent  possession 
of  the  premises  or  that  he  should  have  been  a 
lessee  or  even  a  keeper.  D.C.  Code  1940,  §  22- 
1504.  Sesso  v.  U.S.,  133  F.2d  381,  1942  U.S. 
App.  LEXIS  2508  (1942). 

In  prosecution  for  setting  up  and  keeping  a 
gaming  place  for  purpose  of  betting  upon  result 
of  horse  races,  it  was  only  incumbent  upon  the 
government  to  show  that  defendant  was  in 
charge,  possession  or  control  of  the  place  when 
the  offense  occurred.  D.C.  Code  1940,  §  22- 
1504.  Sesso  v.  U.S.,  133  F.2d  381,  1942  U.S. 
App.  LEXIS  2508  (1942). 

Persons  liable. 

Where  tenant  of  premises,  wherein  gaming 
tables  were  kept,  was  an  incorporated  club,  but 
there  was  evidence  that  defendants  took  part  in 
carrying  on  its  gambling  activities,  defendants 
were  responsible  as  principals.  D.C.  Code 
1940,§§  22-105,  22-1504.  Warde  v.  U.S.,  158 
F.2d  651,  1946  U.S.  App.  LEXIS  2447  (1946). 

Under  statute  making  it  unlawful  to  keep 
any  gambling  device  or  to  permit  any  person  to 
bet  at  or  upon  any  such  device,  manager  of  a 
club  with  whom  bets  were  placed  was  within 
the  statute.  D.C.  Code  1929,  T.  6,  §  153.  Donald 
V.  U.S.,  102  F.2d  618,  1939  U.S.  App.  LEXIS 
3907  (1939). 

Purposes. 

The  purpose  of  Congress  in  enacting  statute 
of  District  of  Columbia  making  it  unlawful  to 
set  up  or  keep  in  the  District  any  kind  of 
gambling  device  designed  for  purpose  of  play- 
ing any  game  of  chance  for  money  or  property 
was  to  make  criminal  the  use  of  all  contriv- 
ances by  which  money  or  property  is  bet  or 
wagered  or  risked  on  the  chance  of  some  mate- 
rial reward.  D.C.  Code  1940,  §  22-1504.  Wash- 
ington Coin  Mach.  Ass'n  v.  Callahan,  142  F.2d 
97,  1944  U.S.  App.  LEXIS  3265  (1944). 

Questions  of  law  and  fact. 

In  prosecution  for  setting  up  and  keeping 
gaming  table,  for  setting  up  and  keeping  place 
for  gaming,  evidence  held  sufficient  for  jury. 
Beard  v  U.S.,  82  F2d  837,  1936  U.S.  App. 
LEXIS  3128  (1936). 

In  prosecution  for  setting  up  and  keeping 
gaming  table,  for  setting  up  and  keeping  place 
for  gaming,  and  for  conspiracy  regarding  such 
offenses,  evidence  held  sufficient  for  jury.  Beard 


V.  U.S.,  82  F.2d  837, 1936  U.S.  App.  LEXIS  3128 
(1936). 

Searches  and  seizures. 

Where  defendant,  who  had  been  under  police 
observation,  was  observed  entering  rooming 
house  where  he  had  rented  a  room  and  one  of 
police  officers,  without  search  warrant,  opened 
window  leading  to  landlady's  room,  climbed 
through  and  admitted  other  officers  to  the 
house,  officer  looked  through  transom,  observed 
defendant  and  a  guest  as  well  as  numbers  slips, 
money  and  adding  machines,  and  officers  then 
arrested  defendant  and  his  guest  and  seized 
the  machines,  numbers  slips  and  money,  denial 
of  defendant's  motion  for  suppression  of  evi- 
dence and  return  of  property  to  him  was  error, 
and  convictions  of  both  defendant  and  his  guest 
for  carrying  on  a  lottery  would  be  reversed. 
D.C.  Code  1940,  §§  22-1501,  22-1502,  22-1504; 
U.S.  Const.  Amend.  4.  McDonald  v.  U.S.,  69 
S.Ct.  191,  1948  U.S.  LEXIS  1456  (U.S.Dist.Col. 
1948). 

Defendant  who  made  no  claim  to  ownership 
or  possession  of  property  seized  by  police  acting 
under  search  warrant,  or  to  interest  in  prem- 
ises searched,  had  no  standing  to  contest  sei- 
zure. D.C.  Code  1940,  §§  22-1501,  22-1502, 
22-1504;  Fed.Rules  Crim.Proc.  rule  41(e),  18 
U.S.C.  Gorland  v.  U.S.,  197  F.2d  685,  1952  U.S. 
App.  LEXIS  2674  (C.A.D.C.  1952). 

Search  warrants  were  not  invalid  because 
affidavits  did  not  show  that  property  to  be 
seized  was  used  as  a  means  of  committing  a 
felony,  where  affidavits  were  to  the  effect  that 
in  premises  to  be  searched  a  gaming  table 
devised  for  purpose  of  playing  games  of  chance 
for  money  was  set  up  and  in  operation. 
Fed.Rules  Crim.  Proc.  rule  41,  18  U.S.C,  18 
U.S.C.  §§  5,  1621,  2231,  2234,  2235,  3105, 
3109;  D.C.  Code  1929,  T.  6,  §  153.  Nuckols  v. 
U.S.,  99  F.2d  353,  1938  U.S.  App.  LEXIS  2876 
(1938). 

Search  warrants  commanding  marshal  to 
take  possession  of  gaming  tables,  gambling 
devices,  race  horse  slips,  and  gambling  para- 
phernalia, were  not  invalid  as  failing  to  de- 
scribe property  with  sufficient  particularity, 
since,  in  search  of  gambling  establishment, 
same  descriptive  particularity  is  not  necessary 
as  in  case  of  stolen  goods.  Fed.Rules  Crim.Proc. 
rule  41,  18  U.S.C,  18  U.S.C.  §§  5,  1621,  2231, 
2234,  2235,  3105,  3109;  D.C.  Code  1929,  T.  6, 
§  153.  Nuckols  V.  U.S.,  99  F.2d  353,  1938  U.S. 
App.  LEXIS  2876  (1938). 

Verdict. 

Convictions  of  defendants  who  were  jointly 
indicted  on  four  counts  charging  violations  of 
District  of  Columbia  Code  sections  proscribing 
gambling  and  on  a  fifth  count  charging  that 
they  had  engaged  in  business  of  accepting  wa- 
gers without  having  paid  special  tax  required 
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by  Internal  Revenue  Code  and  who  were  ac- 
quitted on  charges  in  fourth  and  fifth  counts, 
were  not  subject  to  reversal  because  of  claimed 
inconsistencies  of  verdict.  D.C.  Code  1951, 
§§  22-1502,  22-1504,  22-1505,  22-1508;  26 
U.S.C.  (I.R.C.1954)  §§  4401-4423,  7262.  Silver- 
man V  U.S.,  275  F.2d  173,  1960  U.S.  App. 
LEXIS  5452  (C.A.D.C.  1960). 

Weight  and  sufficiency  of  evidence. 

Evidence  showing  that  defendants  operated 
betting  office  where  they  received  wagers  sus- 
tained convictions  for  violation  of  statutes  pro- 
scribing gaming.  D.C.  Code  1951,  §§  22-1502, 
22-1504,  22-1505,  22-1508.  Silverman  v  U.S., 
275  F.2d  173,  1960  U.S.  App.  LEXIS  5452 
(C.A.D.C.  1960). 

Evidence  was  insufficient  to  establish  beyond 
a  reasonable  doubt  that  defendant  set  up  or 
kept  a  gaming  table  for  the  purpose  of  gaming. 
D.C.  Code  1940,  §§  22-1501,  22-1504,  22-1507. 
Plummer  v.  U.S.,  189  F.2d  19,  1951  U.S.  App. 
LEXIS  3145  (C.A.D.C.  1951). 

Evidence  was  sufficient  to  support  conviction 
for  keeping  gambling  tables.  D.C.  Code  1940, 
§  22-1504.  Warde  v  U.S.,  158  F.2d  651,  1946 
U.S.  App.  LEXIS  2447  (1946). 

Evidence  of  gambling  on  one  occasion  is  suf- 
ficient to  sustain  conviction  for  keeping  gam- 
bling tables.  D.C.  Code  1940,  §  22-1504.  Warde 
V  U.S.,  158  F.2d  651,  1946  U.S.  App.  LEXIS 
2447  (1946). 

In  prosecution  for  setting  up  and  keeping  a 
gaming  place  for  purpose  of  betting  upon  result 


of  horse  races,  evidence  sustained  finding  that 
a  gaming  place  was  illegally  set  up  and  main- 
tained. D.C.  Code  1940,  §  22-1504.  Sesso  v 
U.S.,  133  F.2d  381,  1942  U.S.  App.  LEXIS  2508 
(1942). 

In  prosecution  for  setting  up  and  keeping  a 
gaming  place,  evidence  necessary  to  show  a 
gaming  place  need  not  be  direct,  and  the  intent 
with  which  the  act  was  done  may  be  gathered 
from  all  the  circumstances  shown  in  evidence. 
D.C.  Code  1940,  §  22-1504.  Sesso  v  U.S.,  133 
F.2d  381,  1942  U.S.  App.  LEXIS  2508  (1942). 

In  prosecution  for  setting  up  and  keeping  a 
gaming  place  for  purpose  of  betting  on  result  of 
horse  races,  evidence  authorized  inference  that 
defendant  was  in  control  and  possession  of  the 
premises  when  the  offense  occurred.  D.C.  Code 
1940,  §  22-1504.  Sesso  v  U.S.,  133  F.2d  381, 
1942  U.S.  App.  LEXIS  2508  (1942). 

Evidence  sustained  conviction  of  setting  up 
and  keeping  a  gaming  place  for  purpose  of 
betting  upon  result  of  horse  races.  D.C.  Code 
1940,  §  22-1504.  Sesso  v.  U.S.,  133  F.2d  381, 
1942  U.S.  App.  LEXIS  2508  (1942). 

Evidence  that  police  officers  on  breaking 
down  doors  to  room  in  which  betting  was  heard 
discovered  defendants  in  shirtsleeves  in  retreat 
at  far  end  of  adjoining  room  could  be  considered 
by  jury,  together  with  things  found  tending  to 
show  character  of  place  and  that  law  was  being 
violated,  in  gambling  prosecution.  Beard  v. 
U.S.,  82  F.2d  837,  1936  U.S.  App.  LEXIS  3128 
(1936). 


§  22-1705.  Gambling  premises;  definition;  prohibition 
against  maintaining;  forfeiture;  liens;  deposit 
of  moneys  in  Treasury;  penalty;  subsequent 
offenses. 

(a)  Any  house,  building,  vessel,  shed,  booth,  shelter,  vehicle,  enclosure, 
room,  lot,  or  other  premises  in  the  District  of  Columbia,  used  or  to  be  used  in 
violating  the  provisions  of  §  22-1701  or  §  22-1704,  shall  be  deemed  "gambling 
premises"  for  the  purpose  of  this  section. 

(b)  It  shall  be  unlawful  for  any  person  in  the  District  of  Columbia  knowingly, 
as  owner,  lessee,  agent,  employee,  operator,  occupant,  or  otherwise,  to  main- 
tain, or  aid,  or  permit  the  maintaining  of  any  gambling  premises. 

(c)  All  moneys,  vehicles,  furnishings,  fixtures,  equipment,  stock  (including, 
without  limitation,  furnishings  and  fixtures  adaptable  to  nongambling  uses, 
and  equipment  and  stock  for  printing,  recording,  computing,  transporting, 
safekeeping,  or  communication),  or  other  things  of  value  used  or  to  be  used:  (1) 
in  carrying  on  or  conducting  any  lottery,  or  the  game  or  device  commonly 
known  as  a  policy  lottery  or  policy,  contrary  to  the  provisions  of  §  22-1701;  (2) 
in  setting  up  or  keeping  any  gaming  table,  bank,  or  device  contrary  to  the 
provisions  of  §  22-1704;  or  (3)  in  maintaining  any  gambling  premises;  shall  be 
subject  to  seizure  by  any  designated  civilian  employee  of  the  Metropolitan 
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Police  Department  or  any  member,  of  the  Metropolitan  Police  force,  or  the 
United  States  Park  Police,  or  the  United  States  Marshal,  or  any  Deputy 
Marshal,  for  the  District  of  Columbia,  and  any  property  seized  regardless  of  its 
value  shall  be  proceeded  against  in  the  Superior  Court  of  the  District  of 
Columbia  by  libel  action  brought  in  the  name  of  the  District  of  Columbia  by  the 
Corporation  Counsel  or  any  Assistant  Corporation  Counsel,  and  shall,  unless 
good  cause  be  shown  to  the  contrary,  be  forfeited  to  the  District  of  Columbia 
and  shall  be  made  available  for  the  use  of  any  agency  of  the  government  of  the 
District  of  Columbia,  or  otherwise  disposed  of  as  the  Mayor  of  the  District  of 
Columbia  may,  by  order  or  by  regulation,  provide;  provided,  that  if  there  be 
bona  fide  liens  against  the  property  so  forfeited,  then  such  property  shall  be 
disposed  of  by  public  auction.  The  proceeds  of  the  sale  of  such  property  shall  be 
available,  first,  for  the  payment  of  all  expenses  incident  to  such  sale;  and, 
second,  for  the  payment  of  such  liens;  and  the  remainder  shall  be  deposited  in 
the  General  fund  of  the  District  of  Columbia.  To  the  extent  necessary,  liens 
against  said  property  so  forfeited  shall,  on  good  cause  shown  by  the  lienor,  be 
transferred  from  the  property  to  the  proceeds  of  the  sale  of  the  property. 

(d)  Whoever  violates  this  section  shall  be  imprisoned  not  more  than  180 
days  or  fined  not  more  than  $1,000,  or  both,  unless  the  violation  occurs  after 
the  person  has  been  convicted  of  a  violation  of  this  section,  in  which  case  the 
person  may  be  imprisoned  for  not  more  than  5  years,  or  fined  not  more  than 
$2,000,  or  both. 

(Mar.  3,  1901,  31  Stat.  1331,  ch.  854,  §  866;  June  29,  1953,  67  Stat.  95,  ch.  159, 
§  206(b);  Sept.  21,  1961,  75  Stat.  540,  Pub.  L.  87-259,  §  1;  July  8,  1963,  77 
Stat.  77,  Pub.  L.  88-60,  §  1;  July  29,  1970,  84  Stat.  570,  Pub.  L.  91-358,  title  I, 
§  155(a);  May  21,  1994,  D.C.  Law  10-119,  §  2(1),  41  DCR  1639;  Aug.  20,  1994, 
D.C.  Law  10-151,  §  105(i),  41  DCR  2608;  June  12,  1999,  D.C.  Law  12-284,  §  4, 
46  DCR  1328;  Sept.  14,  2011,  D.C.  Law  19-21,  §  9045,  58  DCR  6226.) 


Cross  references.  —  Return  of  property  by 
property  clerk,  see  §  5-119.16. 

Search  warrants,  see  §  23-521  et  seq. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-1707  and  23-546. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1505. 

1973  Ed.,  §  22-1505. 

Effect  of  amendments.  —  D  C.  Law  19-21, 
in  subsec.  (c),  substituted  "General  Fund"  for 
"Treasury  of  the  United  States  to  the  credit". 

Temporary  Amendment  of  Section.  — 
Section  4  of  D.C.  Law  12-282  inserted  "desig- 
nated civilian  employee  of  the  Metropolitan 
Police  Department  or  any"  in  (c). 

Section  13(b)  of  D.C.  Law  12-282  provided 
that  the  act  shall  expire  after  225  days  of  its 
having  taken  effect. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  105(i)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

For  temporary  amendment  of  section,  see  §  4 


of  the  Metropolitan  Police  Department 
Civilianization  and  Street  Solicitation  for  Pros- 
titution Emergency  Amendment  Act  of  1998 
(D.C.  Act  12-428,  August  6,  1998,  45  DCR 
5884). 

For  temporary  amendment  of  section,  see  §  4 
of  the  Metropolitan  Police  Department 
Civilianization  Legislative  Review  Emergency 
Amendment  Act  of  1998  (D.C.  Act  12-506,  No- 
vember 10,  1998,  45  DCR  45  8139),  and  §  4  of 
the  Metropolitan  Police  Department 
Civilianization  Congressional  Review  Emer- 
gency Amendment  Act  of  1999  (D.C.  Act  13-13, 
February  8,  1999,  46  DCR  2333). 

Legislative  history  of  Law  10-119.  —  For 
legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1701. 

Legislative  history  of  Law  10-151.  —  For 

legislative  history  of  D.C.  Law  10-151,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1702. 

Legislative  history  of  Law  12-282.  —  Law 

12-282,  the  "Metropolitan  Police  Department 
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Civilianization  Temporary  Amendment  Act  of 
1998,"  was  introduced  in  Council  and  assigned 
Bill  No.  12-709.  The  Bill  was  adopted  on  first 
and  second  readings  on  July  7,  1998,  and  Sep- 
tember 22,  1998,  respectively.  Signed  by  the 
Mayor,  it  was  assigned  Act  No.  12-492  and 
transmitted  to  both  Houses  of  Congress  for  its 
review.  D.C.  Law  12-282  became  effective  on 
May  28,  1999. 

Legislative  history  of  Law  12-284.  —  Law 
12-284,  the  "Metropolitan  Police  Department 
Civilianization  Amendment  Act  of  1998,"  was 
introduced  in  Council  and  assigned  Bill  No. 
12-710,  which  was  referred  to  the  Committee 
on  the  Judiciary.  The  Bill  was  adopted  on  first 
and  second  readings  on  December  1,  1998,  and 
December  15,  1998,  respectively.  Signed  by  the 
Mayor,  it  was  assigned  Act  No.  12-613  and 
transmitted  to  both  Houses  of  Congress  for  its 
review.  D.C.  Law  12-284  became  effective  on 
June  12,  1999. 

Legislative  history  of  Law  19-21.  —  Law 
19-21,  the  "Fiscal  Year  2012  Budget  Support 
Act  of  2011",  was  introduced  in  Council  and 
assigned  Bill  No.  19-203,  which  was  referred  to 
the  Committee  of  the  Whole.  The  Bill  was 
adopted  on  first  and  second  readings  on  May 


25,  2011,  and  June  14,  2011,  respectively 
Signed  by  the  Mayor  on  July  22,  2011,  it  was 
assigned  Act  No.  19-98  and  transmitted  to  both 
Houses  of  Congress  for  its  review.  D.C.  Law 
19-21  became  effective  on  September  14,  2011. 

Change  in  Government.  —  This  section 
originated  at  a  time  when  local  government 
powers  were  delegated  to  a  Board  of  Commis- 
sioners of  the  District  of  Columbia  (see  Acts 
Relating  to  the  Establishment  of  the  District  of 
Columbia  and  its  Various  Forms  of  Governmen- 
tal Organization  in  Volume  1).  Section  401  of 
Reorganization  Plan  No.  3  of  1967  (see  Reorga- 
nization Plans  in  Volume  1)  transferred  all  of 
the  functions  of  the  Board  of  Commissioners 
under  this  section  to  a  single  Commissioner. 
The  District  of  Columbia  Self-Government  and 
Governmental  Reorganization  Act,  87  Stat. 
818,  §  711  (D.C.  Code,  §  1-207.11),  abolished 
the  District  of  Columbia  Council  and  the  Office 
of  Commissioner  of  the  District  of  Columbia. 
These  branches  of  government  were  replaced 
by  the  Council  of  the  District  of  Columbia  and 
the  Office  of  Mayor  of  the  District  of  Columbia, 
respectively.  Accordingly,  and  also  pursuant  to 
§  714(a)  ofsuchAct  (D.C.  Code,  §  l-207.14(a)), 
appropriate  changes  in  terminology  were  made 
in  this  section. 
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Analysis 

Admissibility  of  evidence. 

Conspiracy. 

Defenses,  generally. 

Evidence  and  witnesses,  generally. 

Forfeiture  action,  generally. 

Guilty  plea. 

Jurisdiction. 

Limitation  of  actions. 

Nature  and  elements  of  offense. 

Presumptions  and  burden  of  proof. 

Replevin  action. 

Right  to  trial  by  jury. 

Searches  and  seizures. 

Verdict. 

Weight  and  sufficiency  of  evidence. 
Wiretapping. 

Admissibility  of  evidence. 

In  joint  prosecutions  for  violations  of  lottery 
laws,  admission  of  one  defendant's  accusatory 
statement  against  the  other  three  defendants 
was  not  error  in  view  of  later  instructions  that 
jury  should  disregard  such  statement.  D.C. 
Code  1951,  §§  22-1501,  22-1502,  22-1505(b). 
Davis  V.  U.S.,  274  F2d  585,  1959  U.S.  App. 
LEXIS  2901  (C.A.D.C.  1959). 

Conspiracy. 

The  crime  of  conspiracy  to  violate  lottery 
laws  and  lottery  statute  violations  are  not  so 


closely  connected  as  to  render  applicable  a 
proposition  that  where  a  concert  of  action  be- 
tween two  or  more  persons  is  logically  neces- 
sary to  a  crime's  completion,  a  charge  of  con- 
spiracy will  not  lie  against  such  persons.  D.C. 
Code  1951,  §§  22-1501,  22-1502,  22-1505;  18 
U.S.C.  §  371.  Woods  V.  U.S.,  240  F2d  37,  1956 
U.S.  App.  LEXIS  4262  (C.A.D.C.  1956). 

In  prosecution  of  defendants  for  violation  of 
lottery  laws  and  conspiracy  to  violate  laws, 
crime  of  conspiracy  was  not  so  merged  in  or 
indistinguishable  from  the  lottery  statute  as  to 
prevent  conviction  of  defendants  on  both 
charges.  D.C.  Code  1951,  §§  22-1501,  22-1502, 
22-1505;  18  U.S.C.  §  271.  Woods  v.  U.S.,  240 
F2d  37,  1956  U.S.  App.  LEXIS  4262  (C.A.D.C. 
1956). 

Defenses,  generally. 

Where  defendants,  each  of  whom  was  con- 
victed of  substantive  offense  of  operating  lot- 
tery, and  jointly  of  conspiracy  to  operate  lottery, 
did  not  request  trial  court  to  compel  election  of 
counts  on  ground  that  substantive  and  conspir- 
acy counts  were  duplicitous,  in  view  of  identity 
of  proof  under  each  count,  and  constituted 
double  jeopardy,  defendants  did  not  save  ques- 
tion for  review  on  appeal,  and  Court  of  Appeals 
would  not  consider  merits  of  contention.  18 
U.S.C.  §  371;  D.C.  Code  1951,  §§  22-1501,  22- 
1502,  22-1505(b);  Fed.Rules  Crim.Proc.  rule 
52(b),  18  U.S.C.  Aikens  v.  U.S.,  232  R2d  66, 
1956  U.S.  App.  LEXIS  4335  (C.A.D.C.  1956). 
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Conclusory  allegation  of  failure  to  prosecute 
others  for  violations  of  municipal  gambling 
laws  was  insufficient  to  establish  invidious  dis- 
crimination such  as  would  preclude  defendant's 
conviction.  D.C.  Code  §§  22-1501,  22-1502,  22- 
1505,  22-1508.  Davis  v.  United  States,  390  A.2d 
976,  1978  D.C.  App.  LEXIS  397  (1978). 

Evidence  and  witnesses,  generally. 

Defendant  charged  with  violating  municipal 
gambling  laws  was  not  denied  Sixth  Amend- 
ment right  to  compulsory  process  when  trial 
court  quashed  three  subpoenas  which  had  been 
served  on  Attorney  General  of  United  States, 
acting  chief  of  metropolitan  police  department 
and  director  of  Maryland  lottery,  where  defen- 
dant intended  to  use  their  testimony  to  support 
his  claim  of  selective  enforcement,  but  he  did 
not  make  clear  showing  that  testimony  of  the 
officials  was  essential  to  prevent  prejudice  or 
injustice.  U.S.  Const.  Amend.  6;  D.C.  Code 
§§  22-1501,  22-1502,  22-1505,  22-1508.  Davis 
V  United  States,  390  A.2d  976,  1978  D.C.  App. 
LEXIS  397  (1978). 

Forfeiture  action,  generally. 

A  "claw  machine"  with  which  players,  after 
inserting  coins,  tried  to  pick  up  valuable  arti- 
cles inclosed  in  glass  case,  running  risk  that 
mechanically  operated  claw  would  not  seize 
any  article,  was  a  "gambling  device"  subject  to 
forfeiture  under  statute,  notwithstanding  that 
skill  played  some  part  when  players  suspended 
claw  in  the  vicinity  of  a  desired  article  or,  by 
acts  not  called  for  by  the  directions  for  opera- 
tion, increased  the  likelihood  that  claw  would 
retain  articles  already  grasped.  D.C.  Code 
1929,  T.  6,  Sees.  153,  156.  Boosahs  v  Crawford, 
99  F.2d  374,  1938  U.S.  App.  LEXIS  2882  (1938). 

Owners  of  property,  held  by  District  of  Co- 
lumbia as  preliminary  to  libel  proceedings  for 
its  forfeiture  pursuant  to  statute  authorizing 
forfeiture  of  property  used  in  lottery  or  gaming 
activities,  could  apply  for  administrative  relief, 
could  sue  officers  who  seized  the  property  in 
trespass,  or  could  assert  their  right  as  claim- 
ants in  the  libel  when  filed.  District  of  Colum- 
bia Law  Enforcement  Act  of  1953,  §  206(b),  67 
Stat.  95;  18  U.S.C.  §  2461(b).  U.S.  v  Bell,  120 
F.Supp.  670,  1954  U.S.  Dist.  LEXIS  3614 
(D.D.C1954). 

Property  held  as  preliminary  to  forfeiture 
proceeding,  under  statute  authorizing  forfei- 
ture of  property  used  in  lottery  or  gaming 
activities,  would  be  ordered  returned  unless 
libel  for  forfeiture  were  filed  within  five  days,  in 
view  of  fact  that  District  of  Columbia  Munici- 
pality had  notice  of  two  motions  for  more  than 
sixty  days  and  of  three  motions  for  more  than 
fifty  days  wherein  property  owner  sought  re- 
turn of  property.  District  of  Columbia  Law 
Enforcement  Act  of  1953,  §  206(b),  67  Stat.  95. 


U.S.  V  Bell,  120  F.Supp.  670,  1954  U.S.  Dist. 
LEXIS  3614  (D.D.C1954). 

A  "libel  for  forfeiture  of  property"  is  a  "civil 
action"  at  law,  not  a  "criminal  action".  U.S.  v. 
Bell,  120  FSupp.  670,  1954  U.S.  Dist.  LEXIS 
3614  (D.D.C1954). 

The  inclusion  of  "other  things  of  value"  in 
enumeration  of  property  subject  to  forfeiture 
under  criminal  gambling  statutes  does  not  en- 
compass realty  D.C.  Code  1981,  §  22-1505(c). 
District  of  Columbia  v  313  M  St.,  633  A.2d  820, 
1993  D.C.  App.  LEXIS  292  (1993). 

Condemnation  and  forfeiture  of  moneys 
seized  from  defendant's  person  at  time  of  his 
arrest  was  warranted  by  evidence,  including 
evidence  that  defendant  attempted  to  conceal 
the  money  from  the  arresting  officers  and  that, 
although  he  claimed  that  money  seized  repre- 
sented savings  which  he  intended  to  use  to 
purchase  a  business,  he  was  admittedly  unfa- 
miliar with  business  which  he  claimed  to  be 
planning  to  purchase,  the  person  from  whom  he 
expected  to  make  the  purchase  and  the  terms  of 
the  purchase.  D.C.  Code  §§  22-1502,  22- 
1505(c)(1).  $1,407.00  in  United  States  Currency 
V.  District  of  Columbia,  242  A.2d  217,  1968  D.C. 
App.  LEXIS  162  (App.  1968). 

Even  though  sale  at  public  auction,  of  motor 
vehicle  seized  because  it  was  used  for  gambling 
purposes  in  violation  of  law,  would  result  in 
insufficient  funds  to  fully  discharge  lien,  court 
was  without  power  to  direct  transfer  in  specie 
as  alternative  to  auction  sale  directed  by  stat- 
ute. D.C.  Code  1961,  §  22-1505(c).  General 
Motors  Acceptance  Corp.  v.  One  1962  Chevrolet 
Sedan,  191  A.2d  140,  1963  D.C.  App.  LEXIS 
238  (App.  1963). 

Guilty  plea. 

Assistant  United  States  attorney  had  no 
power  to  authorize,  in  exchange  for  defendant's 
guilty  plea  to  maintaining  gambling  premises, 
return  to  defendant  of  $750  of  money  seized  in 
search  of  premises,  with  remainder  being  for- 
feited to  District  of  Columbia  government, 
where  implicit  in  statutory  command  that  Dis- 
trict shall  proceed  in  libel  action  against  any 
property  seized  in  search  of  gambling  premises 
was  requirement  that  property  shall  not  be 
released  without  consent  of  District's  corpora- 
tion counsel  unless  and  until  court  ordered 
otherwise.  D.C.  Code  §§  22-1505,  22- 
1505(c)(3).  Peak  v  United  States,  419  A.2d 
1006,  1980  D.C.  App.  LEXIS  365  (1980). 

Jurisdiction. 

Court,  in  criminal  proceeding  against  owners 
of  property,  held  by  District  of  Columbia  as 
preliminary  to  proceeding  for  its  forfeiture, 
pursuant  to  statute  authorizing  forfeiture  of 
property  used  in  lottery  or  gaming  activities, 
had  jurisdiction  to  order  return  of  the  property. 
District  of  Columbia  Law  Enforcement  Act  of 


380 


Gambling 


§  22-1705 


1953,  §  206(b),  67  Stat.  95;  Fed.Rules 
Crim.Proc.  rule  41(e),  18  U.S.C.  U.S.  v.  Bell, 
120  F.Supp.  670,  1954  U.S.  Dist.  LEXIS  3614 
(D.D.C1954). 

Limitation  of  actions. 

One-year  limitations  period  governing  ac- 
tions for  statutory  penalty  or  forfeiture  under 
D.C.  Code  1981,  §  12-301(5)  applies  to  libel 
actions  for  forfeiture  brought  by  District  of 
Columbia  under  D.C.  Code  1981,  §  22-1505(c), 
governing  forfeitures  of  money  related  to  gam- 
bling. Ward  V.  District  of  Columbia,  494  A.2d 
666,  1985  D.C.  App.  LEXIS  412  (1985). 

One-year  statute  of  limitations  in  D.C.  Code 
1981,  §  12-301(5),  as  applied  to  libel  actions  for 
forfeiture  of  moneys  used  in  connection  with 
gambling,  is  tolled  during  time  period  between 
seizure  of  property  and  judgment  in  underlying 
prosecution.  D.C.  Code  1981,  §  22-1505(c). 
Ward  V  District  of  Columbia,  494  A.2d  666, 
1985  D.C.  App.  LEXIS  412  (1985). 

Nature  and  elements  of  offense. 

Statute  defining  as  a  felony  setting  up  of 
gaming  table  and  keeping  of  any  house  or  place 
for  purpose  of  gaming  reaches  any  operator 
who  would  permit  any  person  to  bet  on  side  of 
or  against  the  keeper  of  house,  and  persons  who 
operated  betting  office  where  they  received  wa- 
gers and  maintained  records  of  wins  and  losses, 
were  guilty  of  violating  statute,  notwithstand- 
ing fact  that  they  conducted  their  operations  by 
telephone  and  that  they  did  not  invite  public  to 
their  offices.  D.C.  Code  1951,  §§  22-1502,  22- 
1504,  22-1505,  22-1507,  22-1508.  Silverman  v 
U.S.,  275  F.2d  173,  1960  U.S.  App.  LEXIS  5452 
(C.A.D.C.  1960). 

Statute  prohibiting  maintaining  gambling 
premises  applies  not  only  to  owners,  occupants, 
and  persons  in  control,  but  also  to  persons  who 
knowingly  maintain  or  aid  or  permit  in  the 
maintaining  of  the  premises.  D.C.  Code  1981, 
§  22- 1505(b).  Lawson  v.  United  States,  596 
A.2d  504,  1991  D.C.  App.  LEXIS  217  (1991). 

Presumptions  and  burden  of  proof. 

In  forfeiture  proceeding  brought  to  take  prop- 
erty used  in  illegal  activity,  introduction  of 
evidence  sufficient  to  show  by  preponderance 
that  relevant  property  was  used  or  intended  for 
use  in  illegal  gambling  activity  raised  rebutta- 
ble presumption  of  forfeitability.  D.C.  Code 
1981,  §§  17-305(a),  22-1505(c).  Spencer  v  Dis- 
trict of  Columbia,  615  A.2d  586,  1992  D.C.  App. 
LEXIS  272  (1992). 

In  civil  actions  involving  forfeiture,  govern- 
ment need  prove  its  case  only  by  preponderance 
of  evidence.  D.C.  Code  1981,  §§  22-1505(c), 
33-552.  Spencer  v.  District  of  Columbia,  615 
A.2d  586,  1992  D.C.  App.  LEXIS  272  (1992). 

Government's  prima  facie  showing  that  prop- 
erty was  involved  in  illegal  activity  gives  rise  to 
rebuttable  presumption  of  forfeitability.  D.C. 


Code  1981,  §§  22-1505(c),  33-552;  Tariff  Act  of 
1930,  §  615,  19  U.S.C.  §  1615.  Spencer  v  Dis- 
trict of  Columbia,  615  A.2d  586,  1992  D.C.  App. 
LEXIS  272  (1992). 

It  was  required  of  the  government  in  libel 
action,  under  statute,  seeking  forfeiture  of 
seized  automobile  to  show  by  a  preponderance 
of  the  evidence  that  the  automobile  was  "used 
or  to  be  used"  in  unlawful  gambling  operation. 
D.C.  Code  §  22-1505(c).  Vasile  v  District  of 
Columbia,  296  A.2d  443,  1972  D.C.  App.  LEXIS 
275  (1972). 

A  showing  by  preponderance  of  the  evidence 
that  moneys  found  on  defendant  were  in  fact 
used  or  to  be  used  in  an  unlawful  gambling 
operation  is  sufficient  to  meet  statutory  test 
required  for  forfeiture  of  property.  D.C.  Code 
§  22-1505(c)(l).  $1,407.00  in  United  States 
Currency  v  District  of  Columbia,  242  A.2d  217, 
1968  D.C.  App.  LEXIS  162  (App.  1968). 

Replevin  action. 

In  replevin  action  to  recover  "claw  machines" 
seized  by  police  as  gambling  devices,  testimony 
of  police  officers  concerning  their  observation  of 
the  use  of  the  machines  by  others  was  not 
inadmissible  as  res  inter  alios  acta.  Boosalis  v. 
Crawford,  99  F.2d  374,  1938  U.S.  App.  LEXIS 
2882  (1938). 

In  replevin  action  to  recover  "claw  machines" 
seized  by  police  as  gambling  devices,  testimony 
of  police  officers  that  they  operated  machines 
according  to  directions  but  unsuccessfully  was 
admissible  over  objection  that  it  was  negative 
testimony,  since  such  objection  affected  weight 
of  evidence  only.  Boosalis  v.  Crawford,  99  F.2d 
374,  1938  U.S.  App.  LEXIS  2882  (1938). 

Right  to  trial  by  jury. 

Claimant  of  property,  which  was  not  per  se 
unlawful  and  which  was  sought  to  be  forfeited 
pursuant  to  statute  authorizing  forfeiture  of 
property  used  or  to  be  used  in  gambling  enter- 
prise, was  entitled  to  trial  by  jury  to  decide 
issue  whether  property  was  illegally  employed. 
D.C.  Code  §  22-1505(c);  U.S.  Const.  Amend.  7. 
Carithers  v  District  of  Columbia,  326  A.2d  798, 
1974  D.C.  App.  LEXIS  280  (1974). 

Searches  and  seizures. 

Failure  of  search  warrant  affidavit  to  set 
forth  factual  circumstances  from  which  magis- 
trate could  appraise  informant's  credibility  and 
to  state  circumstances  upon  which  informant 
based  his  conclusion  was  not  fatal  where,  ac- 
cording to  affidavits,  information  triggered  in- 
vestigation by  officers  who  set  out  details  and 
results  of  their  investigation  of  gambling  and 
lottery  law  violations.  D.C.  Code  §§  22-1501, 
22-1502,  22-1505;  18  U.S.C.  §  294(c).  United 
States  V.  Berry,  463  F2d  1278,  1972  U.S.  App. 
LEXIS  9265  (C.A.D.C.  1972). 

Search  warrant  affidavit  reciting  uncorrobo- 
rated tip  that  first  person  was  picking  up  num- 
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bers  and  taking  them  to  address  of  second 
person,  a  well-known  gambler,  together  with 
investigative  officers'  observations  of  observed 
comings  and  goings  and  delivery  of  "small  pack- 
age," all  in  accordance  with  officers'  knowledge 
as  to  operation  of  numbers  game,  was  sufficient 
to  support  warrant  for  search,  leading  to  lottery 
and  gambling  charges,  where  affidavit  recited 
that  participants  had  gambling  law  convictions 
and  that  premises  had  been  established  by 
police  records  to  have  recently  housed  gambling 
operation,  although  it  would  have  been  helpful 
had  officers  elaborated  on  modus  operandi  of 
numbers  operation.  D.C.  Code  §§  22-1501,  22- 
1502,  22-1505;  18  U.S.C.  §  294(c).  United 
States  V  Berry,  463  F.2d  1278,  1972  U.S.  App. 
LEXIS  9265  (C.A.D.C.  1972). 

In  joint  prosecutions  for  violations  of  lottery 
laws,  evidence  sustained  trial  judge's  finding 
that  police  gave  sufficient  notice  of  their  pur- 
pose and  authority  before  breaking  in  door  of 
one  defendant's  premises  in  executing  search 
warrant.  18  U.S.C.  §  3109;  D.C.  Code  1951, 
§§  22-1501,  22-1502,  22-1505(b).  Davis  v  U.S., 
274  F.2d  585,  1959  U.S.  App.  LEXIS  2901 
(C.A.D.C.  1959). 

Conviction  for  operating  lottery  in  violation 
of  District  of  Columbia  statutes  was  affirmed  on 
appeal,  notwithstanding  defendant's  conten- 
tions (1)  that  number  slips  and  other  gambling 
paraphernalia  were  seized  under  warrants 
which  were  not  supported  by  showing  of  ade- 
quate probable  cause  and  (2)  that  evidence  was 
insufficient  to  sustain  conviction.  D.C.  Code 
1951,  §§  22-1501,  22-1502,  22-1505.  Ellis  v 
U.S.,  270  F.2d  448,  1959  U.S.  App.  LEXIS  3641 
(C.A.D.C.  1959). 

In  prosecution  for  violation  of  District  of 
Columbia  gambling  statutes  by  engaging  in  the 
numbers  business  and  for  violation  of  federal 
statute  requiring  payment  of  tax  as  prerequi- 
site to  engaging  in  business  of  accepting  wa- 
gers, evidence  relating  to  police  investigation 
extending  over  a  ten  week  period  disclosed 
probable  cause  for  issuance  of  search  warrant. 
D.C.  Code  1951,  §§  22-1501,  22-1502,  22-1505. 
U.S.  V  Long,  169  F.Supp.  730,  1959  U.S.  Dist. 
LEXIS  3873  (D.D.C1959). 

Where  police  investigation  extending  over  a 
ten  week  period  established  probable  cause  for 
issuance  of  search  warrant  for  gambling  activ- 
ities in  violation  of  District  of  Columbia  stat- 
utes, the  fact  that  eleven  day  period  elapsed 
between  last  police  observation  of  premises  and 
issuance  of  such  warrant  did  not  require  sup- 
pression of  evidence  seized  from  the  premises 
searched  on  any  theory  of  lack  of  probable 
cause.  D.C.  Code  1951,  §§  22-1501,  22-1502, 
22-1505.  U.S.  V  Long,  169  F.Supp.  730,  1959 
U.S.  Dist.  LEXIS  3873  (D.D.C1959). 

In  numbers  game  prosecution,  wherein  de- 
fendants moved  to  suppress  evidence  and  for 
return  of  property,  evidence  established  that 


police  officers,  who  had  submitted  affidavits 
upon  which  warrants  had  issued,  had  had  prob- 
able cause  to  believe,  through  personal  contact, 
knowledge,  observation  and  information,  that 
the  premises  searched  were  being  used  for 
operation  of  a  numbers  lottery  and  that  evi- 
dence of  crime  was  there  concealed.  18  U.S.C. 
§  371;  D.C.  Code  1951,  §§  22-1501,  22-1502, 
22-1505;  U.S.  Const.  Amend.  4.  U.S.  v  Bell,  126 
F.Supp.  612,  1955  U.S.  Dist.  LEXIS  3819 
(D.D.C1955). 

The  legality  of  seizure  of  property  which  may 
be  subject  to  forfeiture  should  ordinarily  be 
determined  upon  proceedings  for  forfeiture,  as 
the  proper  and  orderly  procedure,  and  not  by 
summary  motion  for  return  of  the  property. 
U.S.  V  Bell,  120  F.Supp.  670,  1954  U.S.  Dist. 
LEXIS  3614  (D.D.C1954). 

District  of  Columbia  government  had  right  to 
resist  return  of  defendant's  property  pursuant 
to  plea  agreement  with  assistant  United  States 
attorney,  under  which  $750  of  money  seized  in 
search  of  premises  was  to  be  returned  to  defen- 
dant in  exchange  for  defendant's  guilty  plea  to 
maintaining  gambling  premises,  even  though 
demand  therefor  was  made  before  libel  action 
was  commenced,  where  only  District's  corpora- 
tion counsel's  office  could  consent  to  release  of 
money  seized  in  gambling  raid,  and  libel  action 
which  was  brought  two  and  one-half  months 
after  entry  of  plea,  was  within  reasonable  time 
and  within  statutory  period  of  limitation.  D.C. 
Code  §§  12-301(5),  22-1505,  22-1505(c)(3). 
Peak  V  United  States,  419  A.2d  1006,  1980  D.C. 
App.  LEXIS  365  (1980). 

Evidence  not  objected  to  was  sufficient  to 
support  finding  that  money  seized  in  execution 
of  search  warrant  was  the  product  of  an  illegal 
activity.  D.C.  Code  §  22-1505.  Short  v  District 
of  Columbia,  300  A.2d  450,  1973  D.C.  App. 
LEXIS  225  (1973). 

Information  in  affidavit  for  warrant  to  search 
defendant's  room  on  lottery  charge  on  informa- 
tion received  from  informant,  stating  that  in- 
formant had  overheard  sounds  from  defen- 
dant's room,  that  informant  had  previously 
given  information  leading  to  lottery  convic- 
tions, and  that  officer  had  himself  overheard 
sounds  from  room  and  had  watched  defendant 
elsewhere  and  checked  his  record,  sufficiently 
set  forth  factual  basis  for  informant's  belief, 
basis  forjudging  informant's  credibility,  record 
of  defendant's  prior  involvement  in  lottery,  and 
personal  observations  by  officer  corroborative  of 
informant.  D.C.  Code  §§  22-1501,  22-1502,  22- 
1505(b);  U.S.  Const.  Amend.  4.  Ray  v  United 
States,  288  A.2d  239,  1972  D.C.  App.  LEXIS 
353  (1972). 

Verdict. 

Convictions  of  defendants  who  were  jointly 
indicted  on  four  counts  charging  violations  of 
District  of  Columbia  Code  sections  proscribing 


382 


Gambling 


§  22-1705 


gambling  and  on  a  fifth  count  charging  that 
they  had  engaged  in  business  of  accepting  wa- 
gers without  having  paid  special  tax  required 
by  Internal  Revenue  Code  and  who  were  ac- 
quitted on  charges  in  fourth  and  fifth  counts, 
were  not  subject  to  reversal  because  of  claimed 
inconsistencies  of  verdict.  D.C.  Code  1951, 
§§  22-1502,  22-1504,  22-1505,  22-1508;  26 
U.S.C.  (I.R.C.1954)  §§  4401-4423,  7262.  Silver- 
man V  U.S.,  275  F.2d  173,  1960  U.S.  App. 
LEXIS  5452  (C.A.D.C.  1960). 

Weight  and  sufficiency  of  evidence. 

Evidence  showing  that  defendants  operated 
betting  office  where  they  received  wagers  sus- 
tained convictions  for  violation  of  statutes  pro- 
scribing gaming.  D.C.  Code  1951,  §§  22-1502, 
22-1504,  22-1505,  22-1508.  Silverman  v  U.S., 
275  F.2d  173,  1960  U.S.  App.  LEXIS  5452 
(C.A.D.C.  1960). 

Evidence  that  search  of  previously  occupied 
apartment  of  defendant  uncovered  numbers 
slips  and  notebook,  and  that  defendant  was 
seen  entering  apartment  in  company  of  other 
defendant,  in  absence  of  evidence  of  possession 
of  lottery  tickets  by  defendant,  was  insufficient 
to  support  conviction  of  defendant  for  operation 
of  or  conspiracy  to  operate  lottery,  or  for  main- 
taining gambling  premises.  D.C.  Code  1951, 
§§  22-1501,  22-1502,  22-1505(b);  18  U.S.C. 
§  371.  Aikens  v  U.S.,  232  F.2d  66,  1956  U.S. 
App.  LEXIS  4335  (C.A.D.C.  1956). 

Evidence,  as  to  all  defendants  but  one,  was 
sufficient  to  support  convictions  on  all  counts, 
in  prosecution  for  operating  and  conspiracy  to 
operate  lottery,  and  for  possession  of  lottery 
tickets,  and  maintenance  of  gambling  prem- 
ises. 18  U.S.C.  §  371;  D.C.  Code  1951,  §§  22- 
1501,  22-1502,  22-1505(b).  Aikens  v  U.S.,  232 
F.2d  66,  1956  U.S.  App.  LEXIS  4335  (C.A.D.C. 
1956). 

Even  absent  criminal  conviction,  government 
adequately  proved  that  currency  and  automo- 
bile seized  from  alleged  owner  were  used  to 
facilitate  illegal  gambling  operation  as  neces- 
sary for  property  to  be  subject  to  forfeiture. 
D.C.  Code  1981,  §§  22-1505(c),  33-552.  Spencer 
V  District  of  Columbia,  615  A.2d  586,  1992  D.C. 
App.  LEXIS  272  (1992). 

Evidence  showed  by  preponderance  of  evi- 
dence that  currency  and  automobile  seized 
from  alleged  owner  facilitated  running  of  illegal 
lottery  and  thus  property  was  subject  to  forfei- 
ture even  absent  any  conviction.  D.C.  Code 
1981,  §§  17-305(a),  22-1505(c).  Spencer  v  Dis- 
trict of  Columbia,  615  A.2d  586,  1992  D.C.  App. 
LEXIS  272  (1992). 

Defendant's  conviction  for  maintaining  gam- 
bling premises  was  supported  by  evidence  that 
house  was  being  used  for  gambling,  that  defen- 
dant had  dice  and  more  than  $500  in  his 
possession  when  he  was  arrested,  that  he  held 
himself  out  as  executive  vice  president  of  the 


club  located  at  the  house,  and  that  he  received 
mail  there.  D.C.  Code  1981,  §  22-1505.  Lawson 
V  United  States,  596  A.2d  504,  1991  D.C.  App. 
LEXIS  217  (1991). 

Defendant's  conviction  for  maintaining  gam- 
ing premises  was  supported  by  evidence  that 
she  was  on  the  premises  when  gambling  oc- 
curred, that  she  had  key  to  storage  closet  where 
liquor  and  other  supplies  were  kept  and  a  key 
to  the  front  door,  and  that  she  had  signed 
membership  cards.  D.C.  Code  1981,  §  22-1505. 
Lawson  v  United  States,  596  A.2d  504,  1991 
D.C.  App.  LEXIS  217  (1991). 

Defendant's  conviction  for  maintaining  gam- 
bling premises  was  not  supported  by  evidence 
that,  on  one  occasion,  he  opened  the  door  to 
premises  where  gambling  was  occurring  and 
immediately  tried  to  close  it  when  he  saw  20  to 
25  men,  some  with  guns  drawn  and  one  wear- 
ing a  police  badge.  D.C.  Code  1981,  §  22-1505. 
Lawson  v  United  States,  596  A.2d  504,  1991 
D.C.  App.  LEXIS  217  (1991). 

Evidence  consisting  of  defendant  either  exit- 
ing or  entering  buildings  with  rolled  newspa- 
pers which  were  subsequently  found,  pursuant 
to  search  of  automobile's  front  seat  based  on 
search  warrant,  to  contain  envelopes  with  num- 
bers betting  slips  inside  was  insufficient  to 
establish  use  of  the  automobile  in  a  lottery  or 
gambling  operation  for  purpose  of  libel  action, 
under  statute,  seeking  forfeiture  of  the  automo- 
bile. D.C.  Code  §§  17-305(a),  22-1501,  22- 
1505(c).  Vasile  v  District  of  Columbia,  296  A.2d 
443,  1972  D.C.  App.  LEXIS  275  (1972). 

Evidence  supported  judgment  of  forfeiture  of 
automobile  on  ground  that  it  was  used,  or  to  be 
used,  in  carrying  on  or  conducting  a  lottery. 
D.C.  Code  §  22- 1505(c).  Thomas  v  District  of 
Columbia,  293  A.2d  882,  1972  D.C.  App.  LEXIS 
409  (1972). 

Sufficient  evidence  existed  to  support  forfei- 
ture judgment  in  relation  to  money  allegedly 
used  in  carrying  on  or  conducting  a  lottery.  D.C. 
Code  §  22- 1505(c).  $6200.00  in  United  States 
Currency  v.  District  of  Columbia,  250  A.2d  551, 
1969  D.C.  App.  LEXIS  209  (App.  1969). 

Libel  actions  for  forfeiture  of  monies  used  or 
to  be  used  in  carrying  on  lottery  are  civil  in 
nature  and  government  need  prove  its  case  only 
by  preponderance  of  evidence.  D.C.  Code  §  22- 
1505(c).  $3265.28  in  United  States  Currency  v 
District  of  Columbia,  249  A.2d  516,  1969  D.C. 
App.  LEXIS  202  (App.  1969). 

Wiretapping. 

When  metropolitan  police  department  offi- 
cers intercept  conversations  relating  to  offenses 
specified  in  order  of  authorization.  District  of 
Columbia  statute  requiring  officer  who  inter- 
cepts communications  relating  to  offenses  other 
than  those  specified  in  order  of  authorization  to 
make  application  to  a  judge  for  disclosure  and 
use  is  not  operative,  and  officers  may  disclose  or 
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use  those  conversations  to  extent  that  such 
disclosure  or  use  is  appropriate  to  the  proper 
performance  of  their  official  duties.  18  U.S.C. 
§  2517(5);  D.C.  Code  §§  22-1501,  22-1505,  23- 


546(c)(1),  23-548(b).  United  States  v.  Moore, 
513  F.2d  485,  1975  U.S.  App.  LEXIS  14534 
(C.A.D.C.  1975),  vacated  without  op.  by  556 
F.2d  77  (D.C.  Cir.  1977). 


§  22-1706.  Three-card  monte  and  confidence  games. 

Whoever  shall  in  the  District  deal,  play,  or  practice,  or  be  in  any  manner 
accessory  to  the  dealing  or  practicing,  of  the  confidence  game  or  swindle  known 
as  3-card  monte,  or  of  any  such  game,  play,  or  practice,  or  any  other  confidence 
game,  play,  or  practice,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be 
punished  by  a  fine  not  exceeding  $1,000  and  by  imprisonment  for  not  more 
than  180  days. 

(Mar.  3,  1901,  31  Stat.  1331,  ch.  854,  §  867;  Aug.  20,  1994,  D.C.  Law  10-151, 
§  105(j),  41  DCR  2608.) 


Cross  references.  —  Fraud,  see  §  22-3221. 
Search  warrants,  see  §  23-521  et  seq. 
Theft,  see  §  22-3211. 

Section  references.  —  This  section  is  re- 
ferred to  in  §  22-1707. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1506. 

1973  Ed.,  §  22-1506. 

Emergency  legislation.  —  For  temporary 


amendment  of  section,  see  §  105(j)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  10-151.  —  For 
legislative  history  of  D.C.  Law  10-151,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1702. 
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Analysis 

Admissibility  of  evidence. 
Arrest. 

Construction  and  application. 
Indictment  and  information. 
Nature  and  elements  of  offense. 
Validity 

Admissibility  of  evidence. 

Any  conceivable  prejudice  by  reception  of 
testimony  of  arresting  officers  concerning  na- 
ture of  articles,  which  were  characterized  by 
officer  as  typical  confidence  game  parapherna- 
lia, as  incident  to  proper  arrest  was  cured  by 
subsequent  rejection  of  the  exhibits  as  irrele- 
vant in  absence  of  a  showing  that  the  items 
were  actually  used  in  the  particular  incident  on 
which  prosecution  for  violation  of  three-card 
monte  statute  and  grand  jury  was  based.  D.C. 
Code  §§  22-1506,  22-2201.  Bond  v.  United 
States,  310  A.2d  221,  1973  D.C.  App.  LEXIS 
362  (1973). 

Arrest. 

In  prosecution  for  practicing  confidence  game 
and  swindle  known  as  three-card  monte,  evi- 
dence as  to  what  arresting  officers  saw  trans- 
piring indicated  that  they  were  justified  in 
making  arrest  without  warrant,  and  articles 
seized  as  incident  to  such  arrest  were  admissi- 


ble in  evidence  regardless  whether  crime 
charged  was  misdemeanor,  as  indicated  by  stat- 
ute, or  felony,  because  punishable  by  imprison- 
ment for  more  than  one  year.  Fed. Rules 
Crim.Proc.  rule  41(e),  18  U.S.C;  18  U.S.C.  §  1; 
D.C.  Code  1951,  §  22-1506.  Coleman  v.  U.S., 
215  F.2d  681,  1954  U.S.  App.  LEXIS  2877 
(C.A.D.C.  1954). 

Where  officer  had  victim  point  out  suspects, 
officer  took  victim  to  office  of  prosecutor  for 
protection  and  upon  returning  was  unable  to 
find  defendant  and  another  and  then  went  to 
motel  at  which  defendant  was  reportedly  stay- 
ing and  arrested  defendant  and  his  companion 
as  they  were  about  to  leave  the  city,  arrest 
without  a  warrant,  effectuated  by  unconsented 
to  entry  into  motel  room,  for  not  only  violations 
of  the  three-card  monte  statute  but  grand  lar- 
ceny was  valid  and  paraphernalia  seized  as 
incident  to  arrest  were  admissible.  D.C.  Code 
§§  22-1506,  22-2201.  Bond  v.  United  States, 
310  A.2d  221,  1973  D.C.  App.  LEXIS  362 
(1973). 

Even  assuming  the  illegality  of  prior  arrest  of 
defendant,  he  could  not  successfully  invoke  the 
poisonous  tree  doctrine  where  he  pointed  to  no 
particular  fruit  of  the  alleged  poisonous  tree 
which  was  introduced  into  evidence  against 
him  and  assuming  that  there  was  such  actual 
fruit  sought  to  be  suppressed  the  connection 
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between  the  fruits  and  the  assertedly  unlawful 
arrest  and  the  evidence  presented  at  trial  for 
grand  larceny  in  violation  of  three-card  monte 
statute  was  so  tenuous  that  any  taint  was 
dissipated.  D.C.  Code§§  22-1506,  22-2201. 
Bond  V  United  States,  310  A.2d  221,  1973  D.C. 
App.  LEXIS  362  (1973). 

Construction  and  application. 

"Three-card  monte"  statute  did  not  apply  to 
commission  of  classic  "short  con"  game  known 
as  "pigeon  drop."  D.C.  Code  §§  22-1506,  22- 
2201.  Pender  v.  United  States,  310  A.2d  252, 
1973  D.C.  App.  LEXIS  378  (1973). 

Three-card  monte  statute  could  not  be  ap- 
plied for  purpose  of  prosecuting  the  obtaining  of 
money  by  trick.  D.C.  Code  §  22-1506.  Pender  v 
United  States,  310  A.2d  252,  1973  D.C.  App. 
LEXIS  378  (1973). 

Conduct  of  defendant,  in  two-man  scheme 
procuring  money  from  victim  to  place  in  enve- 
lope, with  subsequent  substitution  of  envelope 
for  another  containing  newspaper  clippings, 
was  not  violative  of  statute  proscribing  confi- 
dence game  known  as  "three-card  monte"  and 
any  other  such  games  or  swindles.  Pender  v. 
United  States,  310  A.2d  252,  1973  D.C.  App. 
LEXIS  378  (1973). 

Since  the  "three-card  monte"  statute  deals 
with  gambling,  it  is  not  a  proper  vehicle  for 
prosecuting  other  forms  of  fraud  or  deceit.  D.C. 
Code  §§  22-1301,  22-1506,  22-2201  to  22-2203. 
United  States  v  Brown,  309  A.2d  256,  1973 
D.C.  App.  LEXIS  345  (1973). 

Indictment  and  information. 

Indictments  charging  that  defendants  prac- 
ticed a  confidence  game  and  swindle  the  nature 
of  which  was  to  persuade  victim  to  entrust 
money  to  defendants,  which  money  defendants 
allegedly  intended  to  fraudulently  convert  to 
their  own  use,  did  not  sufficiently  state  the 
elements  of  the  offense  called  the  "confidence 
game  or  swindle  known  as  three-card  monte." 
D.C.  Code  §  22-1506.  United  States  v.  Brown, 


309  A.2d  256,  1973  D.C.  App.  LEXIS  345 
(1973). 

Though  denominated  a  misdemeanor  by  stat- 
ute, prescribed  penalty  of  up  to  five  years 
imprisonment  made  offense  of  "three-card 
monte  and  confidence  games"  prosecutable  only 
by  indictment.  D.C.  Code  §§  22-1506,  23-301; 
18  U.S.C.  §  1.  United  States  v  Brown,  309  A.2d 
256,  1973  D.C.  App.  LEXIS  345  (1973). 

Nature  and  elements  of  offense. 

Statute  was  enacted  to  outlaw  mere  playing 
of  three-card  monte,  and  it  was  not  necessary 
element  of  offense  that  there  be  intent  by 
defendant  to  deceive  or  trick.  D.C.  Code  1981, 
§  22-1506.  Thome  v  United  States,  452  A.2d 
170,  1982  D.C.  App.  LEXIS  472  (1982). 

The  elements  of  the  crime  of  "confidence 
game"  are  (1)  an  intentional  false  representa- 
tion to  the  victim  as  to  some  present  fact,  (2) 
knowing  it  to  be  false,  (3)  with  intent  that  the 
victim  rely  on  the  representation,  (4)  the  rep- 
resentation being  made  to  obtain  the  victim's 
confidence  and  thereafter  his  money  and  prop- 
erty, (5)  which  confidence  is  then  abused  by 
defendant.  D.C.  Code  §  22-1506.  United  States 
V  Brown,  309  A.2d  256,  1973  D.C.  App.  LEXIS 
345  (1973). 

Since  the  thrust  of  the  statute  prescribing 
penalty  for  practicing  the  confidence  game 
known  as  three-card  monte  "or  any  other  con- 
fidence game,  play,  or  practice"  is  against  gam- 
bling, the  doctrine  of  ejusdem  generis  is  con- 
trolling and  the  general  language  "any  other 
confidence  game,  play,  or  practice"  must  be 
limited  in  application  to  gambling  activities 
similar  to  "three-card  monte."  D.C.  Code  §  22- 
1506.  United  States  v  Brown,  309  A.2d  256, 
1973  D.C.  App.  LEXIS  345  (1973). 

Validity. 

Constitutional  attack  for  vagueness  of  gam- 
ing statute  was  rejected  where  statute  pro- 
scribed game  which  defendant  concededly 
played.  D.C.  Code  1981,  §  22-1506.  Thome  v. 
United  States,  452  A.2d  170,  1982  D.C.  App. 
LEXIS  472  (1982). 


§  22-1707.  "Gaming  table"  defined. 

All  games,  devices,  or  contrivances  at  which  money  or  any  other  thing  shall 
be  bet  or  wagered  shall  be  deemed  a  gaming  table  within  the  meaning  of 
§§  22-1704  to  22-1706;  and  the  courts  shall  construe  said  sections  liberally,  so 
as  to  prevent  the  mischief  intended  to  be  guarded  against. 

(Mar.  3,  1901,  31  Stat.  1331,  ch.  854,  §  868.) 

Cross  references.  —  Search  warrants,  see        1973  Ed.,  §  22-1507. 
§  23-521  et  seq. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1507. 
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indicates  a  physical  device  of  some  sort  and 
does  not  mean  the  mere  taking  of  a  bet  on  a 
race.  D.C.  Code  1940,  §§  22-1501,  22-1504, 
22-1507.  Plummer  v.  U.S.,  189  F.2d  19,  1951 
U.S.  App.  LEXIS  3145  (C.A.D.C.  1951). 

Indictment  or  information. 

The  fourth  count  of  an  indictment  under 
Code,  §  865,  D.C.  Code  1929,  T.  6,  §  153, 
alleging  the  setting  up  of  a  gaming  table  and 
keeping  it  for  the  purpose  of  betting  on  the 
results  of  horse  races,  held  sufficient  to  furnish 
defendant  all  the  protection  against  further 
prosecution  to  which  he  is  legally  entitled,  in 
view  of  section  868.  D.C.  Code  1929,  T.  6,  §  156. 
Swan  V  U.S.,  295  F.  921, 1923  U.S.  App.  LEXIS 
3123  (1923). 

Weight  and  sufficiency  of  evidence. 

Evidence  was  insufficient  to  establish  beyond 
a  reasonable  doubt  that  defendant  set  up  or 
kept  a  gaming  table  for  the  purpose  of  gaming. 
D.C.  Code  1940,  §§  22-1501,  22-1504,  22-1507. 
Plummer  v  U.S.,  189  F.2d  19,  1951  U.S.  App. 
LEXIS  3145  (C.A.D.C.  1951). 

§  22-1708.  Gambling  pools  and  bookmaking;  athletic  con- 
test defined. 

It  shall  be  unlawful  for  any  person,  or  association  of  persons,  within  the 
District  of  Columbia  to  purchase,  possess,  own,  or  acquire  any  chance,  right,  or 
interest,  tangible  or  intangible,  in  any  policy  lottery  or  any  lottery,  or  to  make 
or  place  a  bet  or  wager,  accept  a  bet  or  wager,  gamble  or  make  books  or  pools 
on  the  result  of  any  athletic  contest.  For  the  purpose  of  this  section,  the  term 
"athletic  contest"  means  any  of  the  following,  wherever  held  or  to  be  held:  a 
football,  baseball,  softball,  basketball,  hockey,  or  polo  game,  or  a  tennis,  golf,  or 
wrestling  match,  or  a  tennis  or  golf  tournament,  or  a  prize  fight  or  boxing 
match,  or  a  trotting  or  running  race  of  horses,  or  a  running  race  of  dogs,  or  any 
other  athletic  or  sporting  event  or  contest.  Any  person  or  association  of  persons 
violating  this  section  shall  be  fined  not  more  than  $1,000  or  imprisoned  not 
more  than  180  days,  or  both. 

(Mar.  3, 1901,  31  Stat.  1331,  ch.  854,  §  869;  May  16, 1908,  35  Stat.  164,  ch.  172, 
§  3;  June  29,  1953,  67  Stat.  96,  ch.  159,  §  206c;  Aug.  20,  1994,  D.C.  Law 
10-151,  §  105(k),  41  DCR  2608.) 

Cross  references.  —  Search  warrants,  see 
§  23-521  et  seq. 

Section  references.  —  This  section  is  re- 
ferred to  in  §  22-1702. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1508. 

1973  Ed.,  §  22-1508. 

Emergency  legislation.  —  For  temporary 


Analysis 

Construction  and  appHcation. 
Indictment  or  information. 
Weight  and  sufficiency  of  evidence. 

Construction  and  application. 

Statute  defining  as  a  felony  setting  up  of 
gaming  table  and  keeping  of  any  house  or  place 
for  purpose  of  gaming  reaches  any  operator 
who  would  permit  any  person  to  bet  on  side  of 
or  against  the  keeper  of  house,  and  persons  who 
operated  betting  office  where  they  received  wa- 
gers and  maintained  records  of  wins  and  losses, 
were  guilty  of  violating  statute,  notwithstand- 
ing fact  that  they  conducted  their  operations  by 
telephone  and  that  they  did  not  invite  public  to 
their  offices.  D.C.  Code  1951,  §§  22-1502,  22- 
1504,  22-1505,  22-1507,  22-1508.  Silverman  v 
U.S.,  275  F.2d  173,  1960  U.S.  App.  LEXIS  5452 
(C.A.D.C.  1960). 

The  statute  penalizing  anyone  setting  up  in 
the  District  of  Columbia  any  "gaming  table", 
etc.,  or  who  permits  any  person  to  bet  or  play  at 
or  upon  any  such  "gaming  table"  or  device,  etc.. 


amendment  of  section,  see  §  105(k)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  10-151.  —  For 
legislative  history  of  D.C.  Law  10-151,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1702. 
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Analysis 

Defenses,  generally. 
Electronic  surveillance. 
Nature  and  elements  of  offenses. 
Verdict. 

Weight  and  sufficiency  of  evidence. 
Witnesses,  generally. 

Defenses,  generally. 

Conclusory  allegation  of  failure  to  prosecute 
others  for  violations  of  municipal  gambling 
laws  was  insufficient  to  establish  invidious  dis- 
crimination such  as  would  preclude  defendant's 
conviction.  D.C.  Code  §§  22-1501,  22-1502,  22- 
1505,  22-1508.  Davis  v.  United  States,  390  A.2d 
976,  1978  D.C.  App.  LEXIS  397  (1978). 

Electronic  surveillance. 

Assuming  that  probable  cause  was  required 
for  pen  registers,  information  supplied  by  in- 
former and  personal  observations  of  police  offi- 
cers of  gambling  activities  presented  probable 
cause.  U.S.  Const.  Amend.  4;  D.C.  Code§§  22- 
1508,  23-546(c);  D.C.  Code  SCR,  Criminal  Rule 
41-l(a).  Davis  v.  United  States,  390  A.2d  976, 
1978  D.C.  App.  LEXIS  397  (1978). 

Nature  and  elements  of  offenses. 

Statute  defining  as  a  felony  setting  up  of 
gaming  table  and  keeping  of  any  house  or  place 
for  purpose  of  gaming  reaches  any  operator 
who  would  permit  any  person  to  bet  on  side  of 
or  against  the  keeper  of  house,  and  persons  who 
operated  betting  office  where  they  received  wa- 
gers and  maintained  records  of  wins  and  losses, 
were  guilty  of  violating  statute,  notwithstand- 
ing fact  that  they  conducted  their  operations  by 
telephone  and  that  they  did  not  invite  public  to 
their  offices.  D.C.  Code  1951,  §§  22-1502,  22- 
1504,  22-1505,  22-1507,  22-1508.  Silverman  v. 
U.S.,  275  F.2d  173,  1960  U.S.  App.  LEXIS  5452 
(CA.D.C.  1960). 

Where  conscious  possession  of  papers  to  be 
used  in  violating  statute  making  it  unlawful  to 
"purchase,  possess,  own  or  acquire  any  chance, 
right,  or  interest.  ..  in  any  policy  lottery  or  any 
lottery.  .  ."  was  clearly  proved,  accused  was 
properly  convicted  under  statute  prohibiting 
any  person  from  knowingly  having  in  his  pos- 
session any  paper  used  or  to  be  used  in  violat- 
ing the  statute.  D.C.  Code  1951,  §§  22-1502, 


22-1508.  Ferguson  v.  U.S.,  239  F.2d  952,  1956 
U.S.  App.  LEXIS  4252  (CA.D.C.  1956). 

Verdict. 

Convictions  of  defendants  who  were  jointly 
indicted  on  four  counts  charging  violations  of 
District  of  Columbia  Code  sections  proscribing 
gambling  and  on  a  fifth  count  charging  that 
they  had  engaged  in  business  of  accepting  wa- 
gers without  having  paid  special  tax  required 
by  Internal  Revenue  Code  and  who  were  ac- 
quitted on  charges  in  fourth  and  fifth  counts, 
were  not  subject  to  reversal  because  of  claimed 
inconsistencies  of  verdict.  D.C.  Code  1951, 
§§  22-1502,  22-1504,  22-1505,  22-1508;  26 
U.S.C.  (I.R.C.1954)  §§  4401-4423,  7262.  Silver- 
man V.  U.S.,  275  F2d  173,  1960  U.S.  App. 
LEXIS  5452  (CA.D.C.  1960). 

Weight  and  sufficiency  of  evidence. 

Evidence  showing  that  defendants  operated 
betting  office  where  they  received  wagers  sus- 
tained convictions  for  violation  of  statutes  pro- 
scribing gaming.  D.C.  Code  1951,  §§  22-1502, 
22-1504,  22-1505,  22-1508.  Silverman  v.  U.S., 
275  R2d  173,  1960  U.S.  App.  LEXIS  5452 
(CAD.C  1960). 

In  gambling  prosecution.  Government's  un- 
controverted  evidence  established  beyond  a 
reasonable  doubt  that  defendants  conducted, 
financed,  managed,  supervised,  directed,  and 
owned  a  gambling  operation  involving  no  less 
than  seven  individuals  during  the  fall  of  1975 
and  winter  of  1976  in  violation  of  District  of 
Columbia  law.  18  U.S.C.  §  1955;  D.C  Code 
§  22-1508.  United  States  v.  Gianaris,  454  F. 
Supp.  505, 1977  U.S.  Dist.  LEXIS  13451  (1977), 
affirmed  without  opinion  by  589  F.2d  1116,  191 
U.S.  App.  D.C.  213  (1978). 

Witnesses,  generally. 

Defendant  charged  with  violating  municipal 
gambling  laws  was  not  denied  Sixth  Amend- 
ment right  to  compulsory  process  when  trial 
court  quashed  three  subpoenas  which  had  been 
served  on  Attorney  General  of  United  States, 
acting  chief  of  metropolitan  police  department 
and  director  of  Maryland  lottery,  where  defen- 
dant intended  to  use  their  testimony  to  support 
his  claim  of  selective  enforcement,  but  he  did 
not  make  clear  showing  that  testimony  of  the 
officials  was  essential  to  prevent  prejudice  or 
injustice.  U.S.  Const.  Amend.  6;  D.C.  Code 
§§  22-1501,  22-1502,  22-1505,  22-1508.  Davis 
V.  United  States,  390  A.2d  976,  1978  D.C.  App. 
LEXIS  397  (1978). 


§  22-1709.  Bucketing,  and  bucket-shopping  and  bucket- 
shops;  definitions.  [Repealed]. 

Repealed. 
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(Mar.  3,  1901,  ch.  854,  §  869a;  Mar.  1,  1909,  35  Stat.  670,  ch.  233;  May  21, 
1994,  D.C.  Law  10-119,  §  2(m),  41  DCR  1639;  Apr.  29,  2004,  D.C.  Law  15-154, 
§  3(g),  50  DCR  10996.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1509. 

1973  Ed.,  §  22-1509. 

Legislative  history  of  Law  10-119.  —  For 

legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1701. 

Legislative  history  of  Law  15-154.  —  For 

Law  15-154,  see  notes  following  §  22-101. 

Editor's  notes.  —  Effect  of  state  law  prohib- 
iting or  regulating  operation  of  bucket-shops: 
Section  4  of  the  Act  of  October  13,  1982,  Pub.  L. 
97-303  provided  that  no  state  law  which  pro- 


hibits or  regulates  the  operation  of  "bucket- 
shops"  or  other  similar  or  related  activities 
shall  invalidate  any  put,  call,  straddle,  option, 
privilege,  or  other  security,  or  apply  to  any 
activity  which  is  incidental  or  related  to  the 
offer,  purchase,  sale,  exercise,  settlement,  or 
closeout  of  any  such  instrument,  if  such  instru- 
ment is  traded  pursuant  to  rules  and  regula- 
tions to  a  self-regulatory  organization  that  are 
filed  with  the  Securities  and  Exchange  Com- 
mission pursuant  to  §  19(b)  of  the  Securities 
Exchange  Act  of  1934. 


CASE  NOTES 


In  general. 

The  provision  in  the  first  section  of  the  act  of 
Congress  of  March  1,  1909,  Code  D.C.  §§  869a- 
869d,  D.C.  Code  1929,  T.  6,  §§  158-161,  prohib- 
iting bucketing  and  bucket  shopping,  and  to 
abolish  bucket  shops,  that,  unless  a  different 
meaning  is  plainly  required  by  the  context,  the 
word,  "contract,"  when  used  in  the  act,  shall 
mean  "any  agreement,  trade,  or  transaction," 
does  not  invalidate  the  act  as  prohibiting  all 
agreements,  trades,  and  transactions.  U.S.  v. 


Cella,  37  App.D.C.  423,  1911  U.S.  App.  LEXIS 
5688  (1911). 

In  the  prosecution  of  keepers  of  a  bucket  shop 
for  violating  Act  Cong.  March  1,  1909,  Code 
D.C.  §§  869a-869d,  D.C.  Code  1929,  T.  6, 
§§  158-161,  relating  to  bucket  shopping,  the 
act  will  not  be  declared  invalid  because  of  the 
possibility  that  under  it  innocent  customers 
might  be  penalized.  U.S.  v.  Cella,  37  App.D.C. 
423,  1911  U.S.  App.  LEXIS  5688  (1911). 


§  22-1710.  Penalty  for  bucketing  or  keeping  bucket-shop. 
[Repealed]. 

Repealed. 

(Mar.  3,  1901,  ch.  854,  §  869b;  Mar.  1,  1909,  35  Stat.  671,  ch.  233;  June  25, 
1936,  49  Stat.  1921,  ch.  804;  June  25,  1948,  62  Stat.  909,  991,  ch.  646,  §§  1, 
32(b);  May  24,  1949,  63  Stat.  107,  ch.  139,  §  127;  July  29,  1970,  84  Stat.  570, 
Pub.  L.  91-358,  title  I,  §  155(c)  (1)  (E);  Aug.  20,  1994,  D.C.  Law  10-151, 
§  105(1),  41  DCR  2608;  Apr.  29,  2004,  D.C.  Law  15-154,  §  3(h),  50  DCR  10996.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1510. 

1973  Ed.,  §  22-1510. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  105(1)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  10-151.  —  For 
legislative  history  of  D.C.  Law  10-151,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1702. 

Legislative  history  of  Law  15-154.  —  For 

Law  15-154,  see  notes  following  §  22-101. 

Change  in  Government.  —  This  section 
originated  at  a  time  when  local  government 


powers  were  delegated  to  a  Board  of  Commis- 
sioners of  the  District  of  Columbia  (see  Acts 
Relating  to  the  Establishment  of  the  District  of 
Columbia  and  its  Various  Forms  of  Governmen- 
tal Organization  in  Volume  1).  Section  401  of 
Reorganization  Plan  No.  3  of  1967  (see  Reorga- 
nization Plans  in  Volume  1)  transferred  all  of 
the  functions  of  the  Board  of  Commissioners 
under  this  section  to  a  single  Commissioner. 
The  District  of  Columbia  Self-Government  and 
Governmental  Reorganization  Act,  87  Stat. 
818,  §  711  (D.C.  Code,  §  1-207.11),  abolished 
the  District  of  Columbia  Council  and  the  Office 
of  Commissioner  of  the  District  of  Columbia. 
These  branches  of  government  were  replaced 
by  the  Council  of  the  District  of  Columbia  and 
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the  Office  of  Mayor  of  the  District  of  Columbia,     appropriate  changes  in  terminology  were  made 
respectively.  Accordingly,  and  also  pursuant  to     in  this  section. 
§  714(a)  ofsuchAct(D.C.  Code,  §  l-207.14(a)), 

§  22-1711.  Penalty  for  communicating,  receiving,  exhibit- 
ing, or  displaying  quotations  of  prices,  [Re- 
pealed]. 

Repealed. 

(Mar.  3, 1901,  ch.  854,  §  869c;  Mar.  1, 1909,  35  Stat.  671,  ch.  233;  Apr.  29,  2004, 
D.C.  Law  15-154,  §  3(i),  50  DCR  10996.) 

Prior  Codifications.  —  1981  Ed.,  §  22-        Legislative  history  of  Law  15-154.  —  For 

1511.  Law  15-154,  see  notes  following  §  22-101. 
1973  Ed.,  §  22-1511. 

§  22-1712.  Bucketing;  written  statement  to  be  furnished; 
contents.  [Repealed]. 

Repealed. 

(Mar.  3,  1901,  ch.  854,  §  869d;  Mar.  1,  1909,  35  Stat.  671,  ch.  233;  Apr.  29, 
2004,  D.C.  Law  15-154,  §  3(j),  50  DCR  10996.) 

Prior  Codifications.  —  1981  Ed.,  §  22-        Legislative  history  of  Law  15-154.  —  For 

1512.  Law  15-154,  see  notes  following  §  22-101. 
1973  Ed.,  §  22-1512. 

§  22-1713.  Corrupt  influence  in  connection  with  athletic 
contests. 

(a)  It  shall  be  unlawful  to  pay  or  give,  or  to  agree  to  pay  or  give,  or  to  promise 
or  offer,  any  valuable  thing  to  any  individual: 

(1)  With  intent  to  influence  such  individual  to  lose  or  cause  to  be  lost,  or 
to  attempt  to  lose  or  cause  to  be  lost,  or  to  limit  or  attempt  to  limit  such 
individual  or  his  or  her  team's  margin  of  victory  or  score  in,  any  professional  or 
amateur  athletic  contest  in  which  such  individual  is  or  may  be  a  contestant  or 
participant;  or 

(2)  With  intent  to  influence  such  individual,  in  the  case  of  any  professional 
or  amateur  athletic  contest  in  connection  with  which  such  individual  (as  a 
manager,  coach,  owner,  second,  jockey,  trainer,  handler,  groom,  or  otherwise) 
has  or  will  have  any  duty  or  responsibility  with  respect  to  a  contestant, 
participant,  or  team  who  or  which  is  engaging  or  may  engage  therein,  to  cause 
or  attempt  to  cause: 

(A)  The  loss  of  such  athletic  contest  by  such  contestant,  participant,  or 
team;  or 

(B)  The  margin  of  victory  or  score  of  such  contestant,  participant,  or 
team  to  be  limited;  or 

(3)  With  intent  to  influence  such  individual,  in  the  case  of  any  professional 
or  amateur  athletic  contest  in  connection  with  which  such  individual  is  to  be  or 
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may  be  a  referee,  judge,  umpire,  linesman,  starter,  timekeeper,  or  other  similar 
official,  to  cause  or  attempt  to  cause: 

(A)  The  loss  of  such  athletic  contest  by  any  contestant,  participant,  or 
team  who  or  which  is  engaging  or  may  engage  therein;  or 

(B)  The  margin  of  victory  or  score  of  any  such  contestant,  participant,  or 
team  to  be  limited. 

(b)  It  shall  be  unlawful  for  any  individual  to  solicit  or  accept,  or  to  agree  to 
accept,  any  valuable  thing  or  a  promise  or  offer  of  any  valuable  thing: 

(1)  To  influence  such  individual  to  lose  or  cause  to  be  lost,  or  to  attempt  to 
lose  or  cause  to  be  lost,  or  to  limit  or  attempt  to  limit  such  individual  or  his  or 
her  team's  margin  of  victory  or  score  in,  any  professional  or  amateur  athletic 
contest  in  which  such  individual  is  or  may  be  a  contestant  or  participant;  or 

(2)  To  influence  such  individual,  in  the  case  of  any  professional  or  amateur 
athletic  contest  in  connection  with  which  such  individual  (as  a  manager,  coach, 
owner,  second,  jockey,  trainer,  handler,  groom,  or  otherwise)  has  or  will  have 
any  duty  or  responsibility  with  respect  to  a  contestant,  participant,  or  team 
who  or  which  is  engaging  or  may  engage  therein,  to  cause  or  attempt  to  cause: 

(A)  The  loss  of  such  athletic  contest  by  such  contestant,  participant,  or 
team;  or 

(B)  The  margin  of  victory  or  score  of  such  contestant,  participant,  or 
team  to  be  limited;  or 

(3)  To  influence  such  individual,  in  the  case  of  any  professional  or  amateur 
athletic  contest  in  connection  with  which  such  individual  is  to  be  or  may  be  a 
referee,  judge,  umpire,  linesman,  starter,  timekeeper,  or  other  similar  official, 
to  cause  or  attempt  to  cause: 

(A)  The  loss  of  such  athletic  contest  by  any  contestant,  participant,  or 
team  who  or  which  is  engaging  or  may  engage  therein;  or 

(B)  The  margin  of  victory  or  score  of  any  such  contestant,  participant,  or 
team  to  be  limited. 

(c)  Whoever  violates  any  provision  of  subsection  (a)  of  this  section  shall  be 
guilty  of  a  felony,  and,  upon  conviction  thereof,  shall  be  punished  by  impris- 
onment for  not  less  than  1  year  nor  more  than  5  years  and  by  a  fine  of  not  more 
than  $10,000. 

(d)  Whoever  violates  any  provision  of  subsection  (b)  of  this  section  shall, 
upon  conviction  thereof,  be  punished  by  imprisonment  for  not  more  than  1  year 
and  by  a  fine  of  not  more  than  $5,000. 

(e)  As  used  in  this  section,  the  term  "athletic  contest"  means  any  of  the 
following,  wherever  held  or  to  be  held:  a  football,  baseball,  softball,  basketball, 
hockey,  or  polo  game,  or  a  tennis  or  wrestling  match,  or  a  prize  fight  or  boxing 
match,  or  a  horse  race  or  any  other  athletic  or  sporting  event  or  contest. 

(f)  Nothing  in  this  section  shall  be  construed  to  prohibit  the  giving  or 
offering  of  any  bonus  or  extra  compensation  to  any  manager,  coach,  or 
professional  player,  or  to  any  league,  association,  or  conference  for  the  purpose 
of  encouraging  such  manager,  coach,  or  player  to  a  higher  degree  of  skill, 
ability,  or  diligence  in  the  performance  of  his  or  her  duties. 

(Mar.  3,  1901,  ch.  854,  §  869e;  July  11,  1947,  61  Stat.  313,  ch.  230;  Dec.  27, 
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1967,  81  Stat.  737,  Pub.  L.  90-226,  title  VI,  §  604;  May  21,  1994,  D.C.  Law 
10-119,  §  2(n),  41  DCR  1639.) 

Section  references.  —  This  section  is  re-  Legislative  history  of  Law  10-119.  —  For 

ferred  to  in  §  23-546.  legislative  history  of  D.C.  Law  10-119,  see  His- 

Prior  Codifications.  —  1981  Ed.,  §  22-  torical  and  Statutory  Notes  following  §  22- 

1513.  1701. 
1973  Ed.,  §  22-1513. 

§  22-1714.  Immunity  of  witnesses;  record. 

(a)  Whenever,  in  the  judgment  of  the  United  States  Attorney  for  the  District 
of  Columbia,  the  testimony  of  any  witness,  or  the  production  of  books,  papers, 
or  other  records  or  documents,  by  any  witness,  in  any  case  or  proceeding 
involving  a  violation  of  this  subchapter  before  any  grand  jury  or  a  court  in  the 
District  of  Columbia,  is  necessary  in  the  public  interest,  such  witness  shall  not 
be  excused  from  testifying  or  from  producing  books,  papers,  and  other  records 
and  documents  on  the  grounds  that  the  testimony  or  evidence,  documentary  or 
otherwise,  required  of  such  witness  may  tend  to  incriminate  such  witness,  or 
subject  such  witness  to  penalty  or  forfeiture;  but  such  witness  shall  not  be 
prosecuted  or  subject  to  any  penalty  or  forfeiture  for  or  on  account  of  any 
transaction,  matter,  or  thing  concerning  which  such  witness  is  compelled,  after 
having  claimed  his  or  her  privilege  against  self-incrimination,  to  testify  or 
produce  evidence,  documentary  or  otherwise;  except  that  such  witness  so 
testifying  shall  not  be  exempt  from  prosecution  and  punishment  for  perjury  or 
contempt  committed  in  so  testifying. 

(b)  The  judgment  of  the  United  States  Attorney  for  the  District  of  Columbia 
that  any  testimony,  or  the  production  of  any  books,  papers,  or  other  records  or 
documents,  is  necessary  in  the  public  interest  shall  be  confirmed  in  a  written 
communication  over  the  signature  of  the  United  States  Attorney  for  the 
District  of  Columbia,  addressed  to  the  grand  jury  or  the  court  in  the  District  of 
Columbia  concerned,  and  shall  be  made  a  part  of  the  record  of  the  case  or 
proceeding  in  which  such  testimony  or  evidence  is  given. 

(Mar.  3,  1901,  ch.  854,  §  869f;  June  29,  1953,  67  Stat.  96,  ch.  159,  §  206(d); 
Mar.  10,  1981,  D.C.  Law  3-172,  §  2,  27  DCR  4736;  May  21,  1994,  D.C.  Law 
10-119,  §  2(o),  41  DCR  1639.) 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1514. 

1973  Ed.,  §  22-1514. 

Legislative  history  of  Law  3-172.  —  Law 

3-172,  the  "Law  to  Legalize  Lotteries,  Daily 
Numbers  Games,  and  Bingo  and  Raffles  for 
Charitable  Purposes  in  the  District  of  Colum- 
bia," was  submitted  to  the  electors  of  the  Dis- 
trict of  Columbia  on  November  4,  1980,  as 
Initiative  No.  6.  The  results  of  the  voting. 


certified  by  the  Board  of  Elections  and  Ethics 
on  November  21,  1980,  were  104,899  for  the 
Initiative  and  59,833  against  the  Initiative.  It 
was  transmitted  to  both  Houses  of  Congress  for 
its  review  on  January  19,  1981. 

Legislative  history  of  Law  10-119.  —  For 
legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1701. 
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CASE  NOTES 


Analysis 

In  general. 
Validity. 

In  general. 

Immunity  granted  by  terms  of  Code  encom- 
passed immunity  for  offense  for  which  witness 
had  been  convicted  although  judgment  of  con- 
viction was  not  final  because  timely  appeal 
from  judgment  was  pending,  but  that  did  not 
alter  witness'  obligation  to  testify  before  grand 


jury  when  directed  to  do  so  and  failure  to  do  so 
constituted  civil  contempt.  D.C.  Code  1961, 
§  22-1514.  In  re  Flanagan,  350  F.2d  746,  1965 
U.S.  App.  LEXIS  5014  (C.A.D.C.  1965). 

Validity. 

District  of  Columbia  immunity  statute  is  not 
unconstitutional  on  basis  of  alleged  uncertainty 
as  immunity  provided  with  reference  to  state  as 
well  as  federal  prosecutions.  D.C.  Code  1961, 
§  22-1514.  In  re  Flanagan,  350  F.2d  746,  1965 
U.S.  App.  LEXIS  5014  (C.A.D.C.  1965). 


§  22-1715,  Presence  in  illegal  establishments.  [Repealed]. 

Repealed. 

(Aug.  20,  1994,  D.C.  Law  10-151,  §  110(a),  41  DCR  2608.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1515. 

Emergency  legislation.  —  For  temporary 
repeal  of  section,  see  §  110(a)  of  the  Omnibus 
Criminal  Justice  Reform  Emergency  Amend- 
ment Act  of  1994  (D.C.  Act  10-255,  June  22, 
1994,  41  DCR  4286). 

Legislative  history  of  Law  10-119.  —  For 
legislative  history  of  D.C.  Law  10-119,  see  His- 


torical and  Statutory  Notes  following  §  22- 
1701. 

Legislative  history  of  Law  10-151.  —  For 

legislative  history  of  D.C.  Law  10-151,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1702. 

Editor's  notes.  —  Former  §  22-1515  had 
also  been  amended  by  D.C.  Law  10-119,  §  9(b). 


Subchapter  11.  Legalization. 

§  22-1716.  Statement  of  purpose. 

It  is  the  purpose  of  this  subchapter  to  legahze  lotteries,  daily  numbers 
games,  bingo,  raffles,  and  Monte  Carlo  night  parties,  which  activities  are  to  be 
conducted  only  by  the  District  of  Columbia  and  only  those  licensed  by  the 
District  of  Columbia  and  subject  to  the  jurisdiction,  authority,  and  control  of 
the  District  of  Columbia.  These  activities  will  provide  revenue  to  the  District 
of  Columbia  and  will  provide  the  citizens  of  the  District  of  Columbia  financial 
benefits. 

(Mar.  10,  1981,  D.C.  Law  3-172,  §  3,  27  DCR  4736;  Apr.  11,  1987,  D.C.  Law 
6-220,  §  2(a)(1),  34  DCR  900.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1516. 

Legislative  history  of  Law  3-172.  —  For 

legislative  history  of  D.C.  Law  3-172,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1714. 

Legislative  history  of  Law  6-220.  —  Law 

6-220,  the  "Monte  Carlo  Night  Party  Licensure 
Amendment  Act  of  1986,"  was  introduced  in 


Council  and  assigned  Bill  No.  6-527,  which 
referred  to  the  Committee  on  Government  Op- 
erations. The  Bill  was  adopted  on  first  and 
second  readings  on  November  18,  1986  and 
December  16,  1986,  respectively.  Signed  by  the 
Mayor  on  January  8,  1987,  it  was  assigned  Act 
No.  6-276  and  transmitted  to  both  Houses  of 
Congress  for  its  review. 
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CASE  NOTES 


In  general. 

Statement  on  lottery  ticket  that  "[a]  11  tickets, 
transactions,  drawings,  players  and  prizes  are 
subject"  to  rules  and  regulations  of  Lottery  and 
Charitable  Games  Control  Board  did  not  reveal 
clear  intention  of  parties  to  be  bound  by  future 
changes  in  regulations.  Peterson  v.  District  of 
Columbia  Lottery  &  Charitable  Games  Control 
Bd.,  673  A.2d  664,  1996  D.C.  App.  LEXIS  54 
(1996). 

D.C.  Lottery  and  Charitable  Games  Control 
Board  regulations  in  effect  in  1986,  discharging 
Board  of  all  liability  upon  payment  of  prize  to 
owner,  defined  as  person  whose  name  appeared 
on  back  of  ticket,  did  not  preclude  lottery  win- 
ner from  assigning  his  future  payments  to  third 
party  in  return  for  present-value  lump  sum; 
while  such  language  might  be  read  to  express 
intent  to  bar  assignments,  it  could  also  express 
no  more  than  direction  on  how  payment  was  to 
be  made,  conveying  lesser  intent  that  only 
single  winner  may  claim  prize,  and  thus,  it  was 
too  ambiguous  to  overcome  presumption  favor- 
ing   free    assignment    of    contracts.  D.C. 


Mun.Regs.  title  29,  §§  603-603.3;  title  31, 
§  1136.1.  Peterson  v.  District  of  Columbia  Lot- 
tery &  Charitable  Games  Control  Bd.,  673  A. 2d 
664,  1996  D.C.  App.  LEXIS  54  (1996). 

Anti-assignment  regulation  adopted  by  D.C. 
Lottery  and  Charitable  Games  Control  Board 
in  1992,  making  unassignable  the  "rights  of  any 
person  to  a  prize  or  portion  of  a  prize,"  did  not 
preclude  plaintiff,  who  won  lottery  in  1986, 
from  assigning  his  future  payments  in  1993  in 
return  for  present-value  lump  sum;  although 
"or  portion  of  a  prize"  could  be  interpreted  to 
include  future  payments  on  pre- 1992  prizes,  it 
could  just  as  reasonably  be  interpreted  to  cover 
person  who  won  lottery  after  effective  date  of 
rule  but  sought  to  assign  remaining  portion  of 
prize  years  later,  and  there  was  no  question 
that  when  plaintiff  won  his  prize,  he  acquired 
right  to  assign  his  winnings  in  keeping  with 
normal  rule  of  free  assignability  of  contracts. 
D.C.  Mun.Regs.  title  39,  §  607.1.  Peterson  v. 
District  of  Columbia  Lottery  &  Charitable 
Games  Control  Bd.,  673  A.2d  664,  1996  D.C. 
App.  LEXIS  54  (1996). 


§  22-1717.  Permissible  gambling  activities. 


Nothing  in  subchapter  I  of  this  chapter  shall  be  construed  to  prohibit  the 
operation  of  or  participation  in  lotteries  and/or  daily  numbers  games  operated 
by  and  for  the  benefit  of  the  District  of  Columbia  by  the  Lottery  and  Charitable 
Games  Control  Board;  bingo,  raffles,  and  Monte  Carlo  night  parties  organized 
for  educational  and  charitable  purposes,  regulated  by  the  District  of  Columbia 
Lottery  and  Charitable  Games  Control  Board. 

(Mar.  10,  1981,  D.C.  Law  3-172,  §  3,  27  DCR  4736;  Apr.  11,  1987,  D.C.  Law 
6-220,  §  2(a)(2),  34  DCR  900.) 


Section  references.  —  This  section  is  re- 
ferred to  in  §  22-1718. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
1517. 

Legislative  history  of  Law  3-172.  —  For 

legislative  history  of  D.C.  Law  3-172,  see  His- 


torical and  Statutory  Notes  following  §  22- 
1714. 

Legislative  history  of  Law  6-220.  —  For 

legislative  history  of  D.C.  Law  6-220,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1716. 


§  22-1718.  Advertising  and  promotion;  sale  and  possession 
of  lottery  and  numbers  tickets  and  slips. 

(a)  Nothing  in  subchapter  I  of  this  chapter  shall  be  construed  to  prohibit  the 
advertising  and  promotion  of  excepted  permissible  gambling  activities  pursu- 
ant to  §  22-1717,  hereof,  including,  but  not  limited  to,  the  sale,  by  agents 
authorized  by  the  District  of  Columbia,  and  the  possession  of  tickets,  certifi- 
cates, or  slips  for  lottery  and  daily  numbers  games  excepted  and  permissible 
pursuant  to  §  22-1717,  hereof,  and  the  sale,  lease,  purchase,  or  possession  of 
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tickets,  slips,  certificates,  or  cards  for  bingo,  raffles,  and  Monte  Carlo  night 
parties,  excepted  and  permissible  pursuant  to  §  22-1717,  hereof. 

(b)  Nothing  in  §  22-1701  shall  prohibit  advertising  a  lottery  by  the  Mary- 
land State  Lottery  so  long  as  Maryland  does  not  prohibit  advertising  or 
otherwise  publishing  an  account  of  a  lottery  by  the  District  of  Columbia. 

(Mar.  10,  1981,  D.C.  Law  3-172,  §  3,  27  DCR  4736;  Apr.  11,  1987,  D.C.  Law 
6-220,  §  2(a)(3),  34  DCR  900;  June  3,  1997,  D.C.  Law  11-272,  §  2(a),  43  DCR 
4672;  May  22,  1998,  D.C.  Law  12-114,  §  2,  45  DCR  486.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
1518. 

Legislative  history  of  Law  3-172.  —  For 

legislative  history  of  D.C.  Law  3-172,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1714. 

Legislative  history  of  Law  6-220.  —  For 

legislative  history  of  D.C.  Law  6-220,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1716. 

Legislative  history  of  Law  11-272.  —  Law 

11-272,  the  "Lottery  Games  Amendment  Act  of 
1996,"  was  introduced  in  Council  and  assigned 
Bill  No.  11-698.  The  Bill  was  adopted  on  first 
and  second  readings  on  July  3,  1996,  and  July 
17,  1996,  respectively.  Signed  by  the  Mayor  on 


August  5,  1996,  it  was  assigned  Act  No.  11-371 
and  transmitted  to  both  Houses  of  Congress  for 
its  review.  D.C.  Law  11-272  became  effective  on 
June  3,  1997. 

Legislative  history  of  Law  12-114.  —  Law 
12-114,  the  "Criminal  Amendment  Act  of  1998," 
was  introduced  in  Council  and  assigned  Bill 
No.  12-406,  which  was  referred  to  the  Commit- 
tee of  the  Whole.  The  Bill  was  adopted  on  first 
and  second  readings  on  November  4,  1997,  and 
December  4,  1997,  respectively.  Signed  by  the 
Mayor  on  December  22,  1997,  it  was  assigned 
Act  No.  12-233  and  transmitted  to  both  Houses 
of  Congress  for  its  review.  D.C.  Law  12-114 
became  effective  on  May  22,  1998. 


394 


General  Offenses 


§  22-1802 


Chapter  18.  General  Offenses. 


Sec. 

22-1801.  "Writing"  and  "paper"  defined. 

22-1802.  "Anything  of  value"  defined. 

22-1803.  Attempts  to  commit  crime. 

22-1804.  Second  conviction. 

22- 1804a.  Penalty  for  felony  after  at  least  2 
prior  felony  convictions. 

22-1805.  Persons  advising,  inciting,  or  conniv- 
ing at  criminal  offense  to  be 
charged  as  principals. 


Sec. 

22- 1805a.  Conspiracy  to  commit  crime. 

22-1806.  Accessories  after  the  fact. 

22-1807.  Punishment  for  offenses  not  covered 

by  provisions  of  Code. 
22-1808.  Offenses  committed  beyond  District. 
22-1809.  Prosecutions. 

22-1810.  Threatening  to  kidnap  or  injure  a 
person  or  damage  his  property. 


§  22-1801.  'Writing''  and  "paper''  defined. 

Except  where  otherwise  provided  for  where  such  a  construction  would  be 
unreasonable,  the  words  "writing"  and  "paper,"  wherever  mentioned  in  this 
title,  are  to  be  taken  to  include  instruments  wholly  in  writing  or  wholly 
printed,  or  partly  printed  and  partly  in  writing. 


(Mar.  3,  1901,  31  Stat.  1336, 
4-164,§  601(b),  29  DCR  3976.) 


ch.  854,  §  904;  Dec.  1,  1982,  D.C.  Law 


Prior  Codifications.  —  1981  Ed.,  §  22-101. 
1973  Ed.,  §  22-101. 

Legislative  history  of  Law  4-164.  —  Law 

4-164,  the  "District  of  Columbia  Theft  and 
White  Collar  Crimes  Act  of  1982,"  was  intro- 
duced in  council  and  assigned  Bill  No.  4-133, 
which  was  referred  to  the  Committee  on  the 


Judiciary.  The  Bill  was  adopted  on  first, 
amended  first  and  second  readings  on  June  22, 
1982,  July  6,  1982,  and  July  20,  1982,  respec- 
tively. Signed  by  the  Mayor  on  August  4,  1982, 
it  was  assigned  Act  No.  4-238  and  transmitted 
to  both  Houses  of  Congress  for  its  review. 


CASE  NOTES 


In  general. 

Defendants,  who  were  arrested  after  refusing 
to  move  out  of  corridor  in  House  wing  of  Capitol 
building  when  ordered  to  do  so  by  Capitol 
police,  were  entitled  to  know  with  certainty 
offense  with  which  they  were  charged  and  pos- 
sible penalty  threatened  and  were  entitled  to 
definite  reference  to  the  law  which  they  had 
allegedly  violated,  and  thus  where,  notwith- 
standing request  of  defense,  no  one  had  given 


citation  of  statute  under  which  prosecution  was 
being  had,  other  than  statement  of  prosecutor 
that  two  sections  were  involved,  convictions 
under  section  carr3dng  lighter  sentence,  as  re- 
quested by  prosecutor,  were  required  to  be  set 
aside.  D.C.  Code  §§  22-101  et  seq.,  22-109, 
22-1107,  22-1121,  22-3102,  22-3111;  40  U.S.C. 
§  101.  Smith  V.  District  of  Columbia,  387  F.2d 
233,  1967  U.S.  App.  LEXIS  5491  (C.A.D.C. 
1967). 


§  22-1802.  "Anything  of  value"  defined. 

The  words  "anything  of  value,"  wherever  they  occur  in  this  title  and  the 
District  of  Columbia  Theft  and  White  Collar  Crimes  Act  of  1982,  shall  be  held 
to  include  not  only  things  possessing  intrinsic  value,  but  bank  notes  and  other 
forms  of  paper  money,  and  commercial  paper  and  other  writings  which 
represent  value. 

(Mar.  3,  1901,  31  Stat.  1336,  ch.  854,  §  905;  Dec.  1,  1982,  D.C.  Law 
4-164,§  601(c),  29  DCR  3976.) 


Prior  Codifications.  —  1981  Ed.,  §  22-102.        1973  Ed.,  §  22-102. 
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Legislative  history  of  Law  4-164.  —  For 

legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1801. 


References  in  text.  —  The  "District  of  Co- 
lumbia Theft  and  White  Collar  Crimes  Act  of 
1982",  referred  to  in  this  section,  is  D.C.  Law 
4-164,  codified  primarily  at  §  22-3201  et  seq. 


CASE  NOTES 


Representations  of  value. 

In  trials  where  illegal  taking  or  possession  of 
piece  of  property  is  an  issue,  to  establish 
"value,"  the  Government  need  not  prove  item's 
specific  monetary  worth;  rather,  it  only  need 
show  that  item  had  some  value — any  value  at 
all,  although  less  than  the  smallest  coin.  D.C. 
Code  1981,  §  22-3816.  Jeffcoat  v.  United 
States,  551  A.2d  1301,  1988  D.C.  App.  LEXIS 
220  (1988). 

Even  if  checking  account  lacked  sufficient 
funds  to  cover  check,  which  was  given  to  defen- 
dant after  defendant  pretended  he  owned 
parked  vehicle  damaged  by  drawer  in  accident, 
check  would  still  have  had  "value,"  within 
meaning  of  statute  making  it  crime  to  take 
property  without  right;  defendant  could  have 
endorsed  check  and  passed  it  to  third  party  in 
exchange  for  cash,  goods,  or  services,  or,  if 
check  was  dishonored,  defendant  could  have 
sued  drawer  for  the  face  amount  of  the  check. 
D.C.  Code  1981,  §  22-3816.  Jeffcoat  v.  United 
States,  551  A.2d  1301,  1988  D.C.  App.  LEXIS 
220  (1988). 

Fact  that  defendant  never  received  cash 
equivalent  for  check,  which  was  given  to  defen- 


dant after  defendant  pretended  he  owned 
parked  vehicle  damaged  by  drawer  in  accident, 
because  of  stop-payment  order  did  not  affect 
conclusion  that  check  had  "value,"  within 
meaning  of  statute  making  it  crime  to  take 
property  without  right;  value  of  property  is 
determined  at  time  crime  through  which  it  is 
acquired  occurs,  and  defendant  committed 
crime  of  taking  property  without  right  at  in- 
stant he  tricked  drawer  into  delivering  check  to 
him.  D.C.  Code  1981,  §  22-3816.  Jeffcoat  v. 
United  States,  551  A.2d  1301,  1988  D.C.  App. 
LEXIS  220  (1988). 

Direct  evidence  showing  balance  in  checking 
account  at  time  check  was  drawn  was  not 
required  to  establish  that  check,  which  was 
given  to  defendant  after  defendant  pretended 
he  owned  parked  vehicle  damaged  by  drawer  in 
accident,  had  "value,"  within  meaning  of  stat- 
ute making  it  crime  to  take  property  without 
right;  when  defendant  received  check,  its  useful 
functional  purpose  was  to  enable  defendant  to 
acquire  amount  for  which  it  was  drawn.  D.C. 
Code  1981,  §  22-3816.  Jeffcoat  v.  United 
States,  551  A.2d  1301,  1988  D.C.  App.  LEXIS 
220  (1988). 


§  22-1803.  Attempts  to  commit  crime. 

Whoever  shall  attempt  to  commit  any  crime,  which  attempt  is  not  otherwise 
made  punishable  by  chapter  19  of  An  Act  to  establish  a  code  of  law  for  the 
District  of  Columbia,  approved  March  3,  1901  (31  Stat.  1321),  shall  be 
punished  by  a  fine  not  exceeding  $1,000  or  by  imprisonment  for  not  more  than 
180  days,  or  both.  Except,  whoever  shall  attempt  to  commit  a  crime  of  violence 
as  defined  in  §  23-1331  shall  be  punished  by  a  fine  not  exceeding  $5,000  or  by 
imprisonment  for  not  more  than  5  years,  or  both. 

(Mar.  3,  1901,  31  Stat.  1337,  ch.  854,  §  906;  Aug.  20,  1994,  D.C.  Law  10-151, 
§  105(a),  41  DCR  2608.) 


Prior  Codifications.  —  1981  Ed.,  §  22-103. 
1973  Ed.,  §  22-103. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  105(a)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  10-151.  —  Law 
10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 
Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 


Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
tively. Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-151  became  effective  on  August  20, 
1994. 

References  in  text.  —  "Chapter  19  of  an  Act 
to  establish  a  code  of  law  for  the  District  of 
Columbia,  approved  March  3,  1901  (31  Stat. 
1321),"  referred  to  in  this  section,  consists  of 
§§  798  to  910  of  the  act  of  March  3,  1901,  the 
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provisions  of  which  are  codified  throughout  this  plete  codification  of  Chapter  19  of  the  March  3, 
title  as  well  as  in  §§  36-101,  36-102,  36-151  to  1901  act,  please  consult  the  Disposition  Tables 
36-157,  50-2203.01  to  50-2203.03.  For  the  com-     appearing  the  Tables  Volume. 

CASE  NOTES 


Analysis 

Actions  and  proceedings  generally. 
Admissibility  of  evidence. 
Burglary,  generally. 
Completion  of  crime. 
Construction  and  application. 
Double  jeopardy. 
Elements  generally. 
False  pretenses,  generally. 
Impossibility. 

Indictment  and  information. 

Instructions. 

Intent. 

Joinder  and  severance. 

Larceny  and  related  offenses,  generally. 

Lesser  included  offenses. 

Merger  of  offenses. 

Offenses  attempted  generally. 

Punishment. 

Review. 

Right  to  jury  trial. 
Search  and  seizure. 
Sex  offenses,  generally. 
Sufficiency  of  evidence. 
— Burglary. 

— Child  cruelty,  sufficiency  of  evidence. 
— Dangerous  weapon,  sufficiency  of  evidence. 
— False  pretenses,  sufficiency  of  evidence. 
— Larceny  and  related  offenses,  sufficiency  of 
evidence. 

— Sex  offenses,  sufficiency  of  evidence. 

Threats. 

Verdicts. 

Witnesses. 

Actions  and  proceedings  generally. 

Federal  murder-for-hire  statute  did  not  vest 
district  court  with  jurisdiction  over  defendants 
charged  jointly  under  local  District  of  Columbia 
criminal  code  provisions  with  conspiracy  and 
attempted  first-degree  murder,  where  defen- 
dants' alleged  actions  concerned  a  single,  iso- 
lated criminal  venture,  involving  a  $200  con- 
tract to  kill  which  had  no  connection  with 
organized  crime  activity.  18  U.S.C.  §  1952A; 
D.C.  Code  1981,  §§  22-103,  22-2401.  United 
States  V  Dickson,  645  F.  Supp.  727,  1986  U.S. 
Dist.  LEXIS  19445  (1986),  reversed  by  816  F2d 
751,  259  U.S.  App.  D.C.  447,  1987  U.S.  App. 
LEXIS  5054  (1987). 

Right  to  a  jury  trial  for  an  attempted  offense 
is  determined  by  the  maximum  imprisonment 
which  could  actually  be  imposed  for  the  com- 
pleted offense.  United  States  v.  Evans,  112 
WLR  1721  (Super.  Ct.  1984). 

Admissibility  of  evidence. 

Testimony  as  to  ownership  of  damaged  vend- 


ing machine,  purportedly  based  on  witness' 
own  knowledge,  was  not  hearsay  and  was  suf- 
ficient to  prove  ownership  as  alleged  in  infor- 
mation charging  malicious  injuring  of  property 
and  attempted  petit  larceny.  D.C.  Code  §§  22- 
103,  22-403,  22-2202.  Killens  v  United  States, 
263  A.2d  44,  1970  D.C.  App.  LEXIS  236  (App. 
1970). 

Burglary,  generally. 

Damage  to  property  is  not  element  of  bur- 
glary or  attempted  burglary.  D.C.  Code  1981, 
§§  22-103,  22-1801(b).  Freeman  v  United 
States,  495  A.2d  1183,  1985  D.C.  App.  LEXIS 
442  (1985). 

Completion  of  crime. 

While  the  overt  act  necessary  for  proof  of  an 
attempted  offense  does  not  require  that  the 
defendant  have  begun  the  last  act  sufficient  to 
produce  the  intended  crime,  the  act  must  come 
within  dangerous  proximity  of  completion.  Frye 

V  United  States,  926  A.2d  1085,  2005  D.C.  App. 
LEXIS  532  (2005). 

Every  completed  criminal  offense  necessarily 
includes  an  attempt  to  commit  that  offense.  Lee 

V  United  States,  831  A.2d  378,  2003  D.C.  App. 
LEXIS  547  (2003). 

Every  completed  criminal  offense  necessarily 
includes  an  attempt  to  commit  that  offense. 
Smith  V  United  States,  813  A.2d  216,  2002  D.C. 
App.  LEXIS  738  (2002). 

A  person  charged  with  an  attempt  to  commit 
a  crime  may  be  convicted  even  though  the 
evidence  shows  a  completed  offense,  not  merely 
an  attempt.  Evans  v.  United  States,  779  A.2d 
891,  2001  D.C.  App.  LEXIS  169  (2001). 

If  an  information  admits  of  conviction  of 
attempt  to  commit  a  felony,  an  accused  may  be 
found  guilty  of  the  attempt,  though  the  evi- 
dence shows  a  completed  offense.  D.C.  Code 
1961,  §  22-103.  United  States  v  Fleming,  215 
A.2d  839,  1966  D.C.  App.  LEXIS  127  (App. 
1966). 

The  government's  proof  at  trial  that  a  com- 
pleted act  of  sodomy  has  taken  place  will  not 
entitle  defendant  to  an  acquittal  on  the  only 
charge  against  him,  an  attempt  to  commit 
sodomy  D.C.  Code  1961,  §§  22-103,  22-3502. 
United  States  v  Fleming,  215  A. 2d  839,  1966 
D.C.  App.  LEXIS  127  (App.  1966). 

Construction  and  application. 

Chapter  19  referred  to  in  this  section-the 
"general  attempts"  statute-was  actually  Chap- 
ter 19  of  the  1901  District  of  Columbia  Code, 
which  chapter  is  only  a  portion  of  the  present 
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Title  22  (and  is  a  portion  that  does  not  and'did 
not  include  §  22-3427  or  any  of  its  predeces- 
sors). Thus,  this  section  does  not  apply  to  §  22- 
3427,  and  the  crime  of  "attempted  breaking  and 
entering-vending  machine"  therefore  does  not 
exist  in  the  District  of  Columbia.  United  States 
V.  Hughes,  115  WLR  1077  (Super.  Ct.  1987). 

The  attempts  statute  applies  to  offenses  cre- 
ated after  enactment  of  the  attempts  statute. 
Evans  v.  United  States,  779  A.2d  891,  2001  D.C. 
App.  LEXIS  169  (2001). 

Double  jeopardy. 

Under  principle  of  collateral  estoppel,  defen- 
dant's acquittal  of  second-degree  murder  as 
lesser  included  offense  of  felony-murder  barred 
second  prosecution  for  second-degree  murder 
as  lesser  included  offense  of  premeditated  mur- 
der, at  least  where  second  trial  would  involve 
same  issues,  and  no  more,  that  were  presented 
to  jury  in  first  trial,  that  is,  that  acts  of  defen- 
dant caused  death  of  victim  and  that  defendant 
acted  with  malice  and  not  in  heat  of  passion. 
D.C.  Code  1973,  §§  22-103,  22-2401,  22-2403, 
22-3202;  U.S.  Const.Amend.  5.  Turner  v.  United 
States,  459  A.2d  1054,  1983  D.C.  App.  LEXIS 
355  (1983). 

Elements  generally. 

To  prove  an  attempt  to  commit  an  offense, 
government  is  required  to  prove  that  defendant 
intended  to  commit  a  particular  crime,  did 
some  act  towards  its  commission,  but  failed  to 
consummate  the  crime.  Frye  v.  United  States, 
926  A.2d  1085,  2005  D.C.  App.  LEXIS  532 
(2005). 

Whether  the  line  between  preparation  and 
an  attempt  has  been  crossed  is  a  question  of 
degree  which  can  only  be  resolved  on  the  basis 
of  the  facts  in  each  individual  case.  Frye  v. 
United  States,  926  A.2d  1085,  2005  D.C.  App. 
LEXIS  532  (2005). 

Mere  preparation  is  not  an  attempt,  but 
preparation  may  progress  to  the  point  of  at- 
tempt. Frye  v.  United  States,  926  A.2d  1085, 
2005  D.C.  App.  LEXIS  532  (2005). 

To  prove  attempt,  the  government  must  show 
the  intent  to  commit  a  crime  and  the  doing  of 
some  act  toward  its  commission  that  goes  be- 
yond mere  preparation.  Stroman  v.  United 
States,  878  A.2d  1241,  2005  D.C.  App.  LEXIS 
376  (2005). 

To  prove  an  "attempt,"  the  government  is  not 
required  to  prove  more  than  an  overt  act  done 
with  the  intent  to  commit  a  crime,  which, 
except  for  some  interference,  would  have  re- 
sulted in  the  commission  of  the  crime.  Davis  v. 
United  States,  873  A.2d  1101,  2005  D.C.  App. 
LEXIS  257  (2005). 

Specific  intent  to  injure  the  child  was  not 
element  of  attempted  second-degree  cruelty  to 
child;  the  government  needed  to  prove  that  the 
defendant  intended  to  commit  the  acts  which 


resulted  in  the  injury  or  the  grave  risk  of  injury 
to  the  child.  Smith  v.  United  States,  813  A.2d 
216,  2002  D.C.  App.  LEXIS  738  (2002). 

To  prove  an  attempt,  the  government  is  not 
required  to  prove  more  than  an  overt  act  done 
with  the  intent  to  commit  a  crime,  which, 
except  for  some  interference,  would  have  re- 
sulted in  the  commission  of  the  crime.  Evans  v. 
United  States,  779  A.2d  891,  2001  D.C.  App. 
LEXIS  169  (2001). 

Failure  is  not  an  essential  element  of  crimi- 
nal attempt.  Evans  v.  United  States,  779  A.2d 
891,  2001  D.C.  App.  LEXIS  169  (2001). 

To  show  attempt.  Government  need  only 
prove  overt  act  done  with  intent  to  commit 
crime  and  which,  except  for  some  interference, 
would  have  resulted  in  commission  of  crime. 
Wormsley  V.  United  States,  526  A.2d  1373, 1987 
D.C.  App.  LEXIS  369  (1987). 

Elements  of  an  attempt  to  commit  a  crime 
are  an  intent  to  commit  it,  the  doing  of  some  act 
towards  its  commission,  and  the  failure  to  con- 
summate its  commission.  D.C.  Code,  1967, 
§  22-103.  Marganella  v.  United  States,  268 
A.2d  803,  1970  D.C.  App.  LEXIS  331  (App. 
1970). 

Mere  preparation  is  not  an  attempt,  but 
preparation  may  progress  to  the  point  of  at- 
tempt, and  question  whether  it  has  is  one  of 
degree  which  can  be  resolved  only  on  basis  of 
facts  of  each  case.  D.C.  Code  1951,  §  22-103. 
Sellers  v.  U.S.,  131  A.2d  300,  1957  D.C.  App. 
LEXIS  219  (Cr.App.  1957). 

False  pretenses,  generally. 

To  prove  crime  of  attempted  false  pretenses, 
government  must  prove,  as  in  any  other  at- 
tempt case,  that  defendant  had  intent  to  com- 
mit the  crime  and  that  he  performed  some  act 
towards  its  commission.  D.C.  Code  1981,  §§  22- 
103,  22-1301.  Blackledge  v.  United  States,  447 
A.2d  46,  1982  D.C.  App.  LEXIS  381  (1982). 

In  prosecution  for  attempted  false  pretenses, 
government  was  not  required  to  prove  crime  of 
false  pretenses,  but,  rather,  an  intent  to  commit 
it,  doing  of  some  act  toward  its  commission,  and 
failure  to  consummate  its  commission.  D.C. 
Code  1981,  §§  22-103,  22-1301.  Blackledge  v. 
United  States,  447  A.2d  46,  1982  D.C.  App. 
LEXIS  381  (1982). 

Whether  service  station  attendant  relied  on 
defendant's  representations  to  his  detriment 
when  defendant  attempted  to  pay  for  gasoline 
with  stolen  credit  card  was  immaterial  in  con- 
text of  defendant's  attempted  false  pretense 
charge.  D.C.  Code  1981,  §§  22-103,  22-1301. 
Blackledge  v.  United  States,  447  A.2d  46,  1982 
D.C.  App.  LEXIS  381  (1982). 

Where  a  false  pretense  charge  stems  from 
unauthorized  use  of  a  credit  card,  it  is  not 
necessarily  significant  that  the  card  was  pre- 
sented immediately  after  rather  than  just  prior 
to  receipt  of  goods  in  what  is  virtually  a  simul- 
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taneous  change.  D.C.  Code  1981,  §§  22-103, 
22-1301.  Blackledge  v.  United  States,  447  A.2d 
46,  1982  D.C.  App.  LEXIS  381  (1982). 

An  initial  implicit  false  promise  of  lawful 
payment  coupled  with  presentation  of  stolen 
credit  card,  which  occurred  in  a  single  and 
continuous  transaction,  can  support  a  convic- 
tion for  false  pretenses  or  attempted  false  pre- 
tenses provided  that  together  they  induce  or 
would  have  induced  victim  to  surrender  title  to 
the  property  D.C.  Code  1981,  §§  22-103,  22- 
1301.  Blackledge  v.  United  States,  447  A.2d  46, 
1982  D.C.  App.  LEXIS  381  (1982). 

Impossibility. 

Factual  impossibility,  where  the  intended 
substantive  crime  is  impossible  of  accomplish- 
ment merely  because  of  some  physical  impossi- 
bility unknown  to  the  defendant,  is  not  a  de- 
fense to  a  crime.  In  re  Doe,  855  A.2d  1100,  2004 
D.C.  App.  LEXIS  408  (2004). 

Legal  impossibility  as  a  defense  to  an  at- 
tempt offense  arises  only  when  the  defendant's 
objective  is  to  do  something  that  is  not  a  crime. 
In  re  Doe,  855  A.2d  1100,  2004  D.C.  App.  LEXIS 
408  (2004). 

Indictment  and  information. 

Under  indictment  for  sodomy,  defendants 
may  be  convicted  of  attempt  to  commit  sodomy. 
D.C.  Code  1951,  §§  22-103,  22-3502.  U.S.  v 
Kelly  119  F.Supp.  217,  1954  U.S.  Dist.  LEXIS 
4367  (D.D.C1954). 

Instructions. 

Giving  of  instruction,  in  prosecution  for  at- 
tempted procuring  involving  contents  of  con- 
versation that  concededly  took  place  between 
defendant  and  officer  at  street  corner,  that  if 
witness  testified  falsely  concerning  any  mate- 
rial fact,  about  which  witness  could  not  be 
reasonably  mistaken,  all  testimony  of  such  wit- 
ness could  be  disregarded,  except  such  parts  as 
were  corroborated  by  other  testimony,  was  not 
plain  error  requiring  reversal  in  absence  of 
objection.  D.C.  Code  §§  22-103,  22-2707;  D.C. 
Code  General  Sessions  Court  Rules,  Criminal 
Division  rules  30,  52(b).  Smith  v.  United  States, 
269  A.2d  446,  1970  D.C.  App.  LEXIS  346  (App. 
1970). 

Instruction,  in  prosecution  for  attempted  pro- 
curing, that  jury  must  decide  whether  defen- 
dant had  intent  to  procure  female  for  immoral 
purposes,  was  proper  when  placed  in  context 
with  entire  charge  as  obviously  referring  to 
illegal  sexual  immoralities.  D.C.  Code  §§  22- 
103,  22-2707.  Langley  v  United  States,  264 
A.2d  503,  1970  D.C.  App.  LEXIS  276  (App. 
1970). 

Intent. 

Specific  intent  instructions  sometimes  con- 
tain language  requiring  "purpose  to  disobey  or 
disregard  the  law,"  but  this  language  is  based 


on  cases  where  intent  to  break  law  is  critical; 
generally  in  cases  of  attempt  or  assault  with 
intent  to  commit  substantive  crime,  required 
specific  intent  is  simply  "an  intent  to  commit  a 
specific  crime."  United  States  v.  Bryant,  420 
F.2d  1327,  1969  U.S.  App.  LEXIS  9743 
(C.A.D.C.  1969). 

Sufficient  evidence  supported  convictions  of 
owner  of  gas  station/mini-mart  and  his  clerk  for 
attempted  possession  of  drug  paraphernalia 
with  intent  to  sell;  undercover  officer  asked 
clerk  for  "an  ink  pen,"  clerk  gave  him  a  glass 
ink  pen  and  a  metal  scouring  pad,  even  though 
he  did  not  request  the  latter,  it  could  be  inferred 
that  despite  fact  that  clerk  had  recently  arrived 
in  the  United  States,  someone  at  store  trained 
her  to  give  a  buyer  both  a  glass  ink  pen  and  a 
copper  scouring  pad  when  buyer  asked  for  an 
ink  pen,  and  that  she  knew  or  reasonably 
should  have  known  that  the  purchase  was  for 
the  purpose  of  taking  illegal  drugs,  and  owner 
ordered,  stored,  and  specifically  intended  to  sell 
items  that  obviously  could  be  used  with  illegal 
drugs.  Surur  Fatumabahirtu  v.  United  States, 
26  A.3d  322,  2011  D.C.  App.  LEXIS  497  (2011), 
writ  of  certiorari  denied  by  132  S.  Ct.  1944,  182 
L.  Ed.  2d  799,  2012  U.S.  LEXIS  2770,  80 
U.S.L.W.  3581  (U.S.  2012),  writ  of  certiorari 
denied  by  132  S.  Ct.  2706,  183  L.  Ed.  2d  62, 
2012  U.S.  LEXIS  3976,  80  U.S.L.W.  3657  (U.S. 
2012). 

The  only  intent  required  to  commit  the  crime 
of  attempt  is  an  intent  to  commit  the  offense 
allegedly  attempted.  Smith  v.  United  States, 
813  A.2d  216,  2002  D.C.  App.  LEXIS  738 
(2002). 

When  an  attempt  is  proven  by  evidence  that 
the  defendant  committed  the  crime  alleged  to 
have  been  attempted,  the  intent  required  to 
commit  the  crime  of  attempt  can  be  no  greater 
than  the  intent  required  to  commit  the  com- 
pleted crime.  Smith  v.  United  States,  813  A.2d 
216,  2002  D.C.  App.  LEXIS  738  (2002). 

Joinder  and  severance. 

Refusal  to  sever  counts,  in  prosecution  for 
second-degree  burglary,  grand  larceny,  and  at- 
tempted burglary,  was  not  an  abuse  of  discre- 
tion where,  inter  alia,  if  there  had  been  sepa- 
rate trials  on  each  of  the  counts  there  would 
have  been  a  substantial  overlap  of  the  evidence. 
D.C.  Code  §§  22-103,  22-1801(b),  22-2201;  D.C. 
Code  SCR,  Criminal  Rules  8,  8(a),  14.  Coleman 
V  United  States,  298  A.2d  40,  1972  D.C.  App. 
LEXIS  303  (1972),  writ  of  certiorari  denied  by 
413  U.S.  921,  93  S.  Ct.  3070,  37  L.  Ed.  2d  1043, 
1973  U.S.  LEXIS  1990  (1973). 

Joinder  of  counts  concerning  second-degree 
burglary,  grand  larceny,  and  attempted  bur- 
glary, was  not  improper.  D.C.  Code  §§  22-103, 
22-1801(b),  22-2201;  D.C.  Code  SCR,  Criminal 
Rule  8(a).  Coleman  v  United  States,  298  A.2d 
40,  1972  D.C.  App.  LEXIS  303  (1972),  writ  of 
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certiorari  denied  by  413  U.S.  921,  93  S.  Ct. 
3070,  37  L.  Ed.  2d  1043,  1973  U.S.  LEXIS  1990 
(1973). 

Larceny  and  related  offenses,  generally. 

Defendant,  who  received  a  television  set, 
which  in  fact  had  not  been  stolen,  after  having 
been  advised  that  the  set  was  a  stolen  set,  did 
not  commit  crime  of  attempted  receiving  stolen 
property,  since  an  unsuccessful  attempt  to  do 
that  which  is  not  a  crime  cannot  be  held  to  be 
an  attempt  to  commit  crime  specified.  D.C. 
Code  §§  22-103,  22-2205.  United  States  v.  Hair, 
356  F.  Supp.  339,  1973  U.S.  Dist.  LEXIS  14285 
(1973). 

It  was  not  necessary,  in  order  to  convict  of 
attempted  taking  of  property  without  right, 
that  (Government  show  that  defendant  carried 
merchandise  past  cashier,  or  that  she  at- 
tempted to  leave  store  with  it.  D.C.  Code  1981, 
§§  22-103,  22-3816.  Wormsley  v.  United  States, 
526  A.2d  1373,  1987  D.C.  App.  LEXIS  369 
(1987). 

Any  failure  of  prosecution  to  show  who 
owned  automobile  involved  in  prosecution  for 
attempted  unauthorized  use  of  motor  vehicle 
did  not  preclude  conviction  where  it  was  estab- 
lished that  ownership  was  in  some  third  party. 
D.C.  Code  1961,  §§  22-103,  22-2204.  Dickson  v. 
United  States,  226  A.2d  364,  1967  D.C.  App. 
LEXIS  128  (App.  1967). 

Attempted  unauthorized  use  of  a  motor  vehi- 
cle is  a  crime  under  statutes  prohibiting  the 
taking,  use,  operation,  or  removal  of  a  vehicle 
without  owner's  consent  and  calling  for  punish- 
ment of  whoever  shall  attempt  to  commit  any 
crime,  which  attempt  is  not  otherwise  punish- 
able. D.C.  Code  1961,  §§  22-103,  22-2204. 
Greenwood  v.  United  States,  225  A.2d  878, 1967 
D.C.  App.  LEXIS  123  (App.  1967). 

Lapse  of  five  days  between  theft  of  automo- 
bile and  arrest  of  defendant  operating  it  did  not 
insulate  him  from  criminal  liability  for  at- 
tempted unauthorized  use  of  motor  vehicle. 
D.C.  Code  1961,  §§  22-103,  22-2204.  Green- 
wood V.  United  States,  225  A.2d  878,  1967  D.C. 
App.  LEXIS  123  (App.  1967). 

The  general  attempt  statute  covers  at- 
tempted petit  larceny  not  expressly  covered  by 
any  other  statute.  D.C.  Code  1961,  §§  22-103, 
22-2202.  United  States  v.  Pearson,  202  A.2d 
392,  1964  D.C.  App.  LEXIS  254  (App.  1964). 

Lesser  included  offenses. 

Attempted  petit  larceny  is  not  a  lesser  in- 
cluded offense  under  petit  larceny  statute.  D.C. 
Code  1961,  §§  22-103,  22-2202.  United  States 
V.  Pearson,  202  A.2d  392, 1964  D.C.  App.  LEXIS 
254  (App.  1964). 

Merger  of  offenses. 

Defendant's  conviction  of  uttering  did  not 
merge  with  his  conviction  of  attempted  second- 
degree  theft,  where  each  offense  required  proof 


of  element  not  required  by  the  other;  uttering 
required  proof  that  defendant  "issue  [d],  au- 
thenticate [d],  transfer  [red],  publish  [ed],  s[old], 
deliver  [ed],  transmit  [ted],  present  [ed],  dis- 
play [ed],  use[d],  or  certif[ied]  [a  forged  written 
instrument,]"  while  attempted  second-degree 
theft  required  proof  that  defendant  acted  with 
intent  "[t]o  deprive  [victim]  of  a  right  to  the 
property  or  a  benefit  of  the  property"  or  "[t]o 
appropriate  the  property  to  his  own  use  or  to 
the  use  of  a  third  person."  Boyd  v.  United 
States,  870  A.2d  70,  2005  D.C.  App.  LEXIS  40 
(2005). 

Since  offense  of  attempted  false  pretenses  is 
identical  to  offense  of  unemployment  compen- 
sation fraud,  the  doctrine  of  merger  was  appli- 
cable on  conviction  of  false  pretenses  and  un- 
employment compensation  fraud  and,  hence, 
conviction  of  unemployment  compensation 
fraud  was  required  to  be  vacated.  D.C.  Code 
§§  22-103,  22-1301(a),  46-319(a).  Lewis  v. 
United  States,  389  A.2d  306,  1978  D.C.  App. 
LEXIS  486  (1978). 

Offenses  attempted  generally. 

Defendant  who  arranged  performances  in 
tumbling,  body-supporting  and  pyramids  and 
included  two  children  under  14  years  of  age  was 
not  guilty  of  attempting  to  use  children  under 
14  years  of  age  in  acrobatics,  in  absence  of 
evidence  that  there  were  any  acts  of  reckless- 
ness which  might  endanger  life  or  limb.  D.C. 
Code  1961,  §§  22-103,  22-901.  Nesbitt  v. 
United  States,  205  A.2d  595,  1964  D.C.  App. 
LEXIS  170  (App.  1964). 

Defendant  accused  of  attempting  without 
justifiable  and  excusable  cause  to  impede,  in- 
terfere with,  or  resist  police  officer  performing 
official  duties  should  have  been  charged  under 
statute  providing  punishment  for  unjustifiably 
impeding  police  officer  performing  official  du- 
ties, not  statute  providing  punishment  for  at- 
tempt to  commit  any  crime.  D.C.  Code  1961, 
§§  22-103,  22-505.  United  States  v.  Caviness, 
192  A.2d  288,  1963  D.C.  App.  LEXIS  251  (App. 
1963). 

Punishment. 

Statutory  provision  for  two-year  mandatory 
minimum  sentence  for  burglary  did  not  operate 
to  prevent  prosecution  and  sentencing  for 
lesser  misdemeanors  of  attempted  burglary  in 
second  degree,  destroying  private  property,  and 
petit  larceny,  for  which  offenses  defendant  was 
actually  sentenced  for  one-half  year  more  than 
two-year  felony  minimum.  D.C.  Code  §§  22- 
103,  22-403,  22-1801(b),  22-2202;  D.C.  Code 
General  Sessions  Court  Rules,  Criminal  Divi- 
sion rule  7(e).  King  v.  United  States,  271  A.2d 
556,  1970  D.C.  App.  LEXIS  365  (App.  1970). 

The  fact  that  the  fine  was  greater  under 
general  attempt  statute  than  for  completed 
offense  of  petit  larceny  did  not  mean  that 
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Congress  intended  to  exclude  attempted  petit 
larceny  from  scope  of  the  general  attempt  stat- 
ute. D.C.  Code  1961,  §§  22-103,  22-2202. 
United  States  v.  Pearson,  202  A.2d  392,  1964 
D.C.  App.  LEXIS  254  (App.  1964). 

The  maximum  penalty  for  attempted  petit 
larceny  can  be  no  greater  than  the  maximum 
penalty  for  the  completed  offense.  D.C.  Code 
1961,  §§  22-103,  22-2202.  United  States  v. 
Pearson,  202  A.2d  392,  1964  D.C.  App.  LEXIS 
254  (App.  1964). 

The  general  attempt  statute  is  not  invalid  as 
applied  to  attempted  petit  larceny  on  theory 
that  it  authorizes  greater  penalty  than  autho- 
rized for  completed  offense.  D.C.  Code  1961, 
§§  22-103,  22-2202.  United  States  v.  Pearson, 
202  A.2d  392,  1964  D.C.  App.  LEXIS  254  (App. 
1964). 

The  Superior  Court  would  not  aggregate  the 
penalties  for  multiple  misdemeanor  offenses 
charged  in  order  to  reach  the  threshold  penalty 
required  for  a  jury  trial.  United  States  v.  Jo- 
seph, 122  WLR  2337  (Super.  Ct.  1994). 

Review. 

Although  indictment  contained  miscitation  of 
penal  code  provision,  facts  stated  in  fifth  count 
of  indictment,  coupled  with  reference  to  penal 
code  provision  citing  unlawful  possession  and 
distribution  of  controlled  substance  gave  defen- 
dants clear  notice  that  they  were  being  charged 
with  attempted  distribution  of  controlled  sub- 
stance rather  than  general  criminal  attempt 
provision  permitting  maximum  imprisonment 
of  only  one  year,  and  thus,  absent  objection  to 
indictment  by  defendants  at  trial,  defendants 
were  deemed  to  have  waived  miscitation  argu- 
ment on  appeal.  D.C.  Code  1981,  §§  22-103, 
33-541(a)(l),  33-549;  Criminal  Rule  7(c).  Belton 
V.  United  States,  581  A.2d  1205,  1990  D.C.  App. 
LEXIS  220  (1990). 

If  any  defendant  had  thought  that 
miscitation  in  indictment  referred  to  general 
criminal  attempt  provision  permitting  maxi- 
mum imprisonment  of  one  year  rather  than 
more  specific  attempt  in  conspiracy  to  distrib- 
ute controlled  substance  provision  permitting 
longer  prison  sentence  or  had  any  other  doubt 
about  charge  and  related  punishment,  defen- 
dant could  have  filed  motion  for  bill  of  particu- 
lars, and  defendant's  failure  to  do  so  consti- 
tuted waiver  of  error  with  respect  to 
miscitation.  D.C.  Code  1981,  §§  22-103,  33- 
541(a)(1),  33-549;  Criminal  Rule  7(c).  Belton  v. 
United  States,  581  A.2d  1205,  1990  D.C.  App. 
LEXIS  220  (1990). 

Where,  absent  improper  convictions  for  forg- 
ery and  uttering,  sentencing  judge  might  have 
imposed  lesser  period  of  probation,  reviewing 
court  vacated  convictions  of  forgery  and  utter- 
ing, affirmed  conviction  of  attempted  false  pre- 
tenses and  remanded  case  for  resentencing. 
D.C.  Code  1973,  §§  22-103,  22-1301(a),  22- 


1401.  Stepney  v.  United  States,  443  A.2d  555, 
1982  D.C.  App.  LEXIS  309  (1982). 

Where  jury  had  convicted  defendant  of  more 
serious  crime  of  attempted  burglary,  any  error 
in  instruction  on  lesser  included  offense  of 
unlawful  entry  was  not  prejudicial.  D.C.  Code 
§§  22-103,  22-1801.  Hebble  v.  United  States, 
257  A.2d  483,  1969  D.C.  App.  LEXIS  332  (App. 
1969). 

Defendant  could  not  be  heard  to  complain  on 
appeal  of  conviction  for  attempted  unauthor- 
ized use  of  motor  vehicle  in  view  of  proof  of 
completion  of  offense  of  unauthorized  use  of  the 
vehicle.  D.C.  Code  1961,  §§  22-103,  22-2204. 
Greenwood  v.  United  States,  225  A.2d  878, 1967 
D.C.  App.  LEXIS  123  (App.  1967). 

Right  to  jviry  triaL 

Defendant's  statutory  right  to  trial  by  jury 
was  not  violated  by  prosecutor's  decision  to 
prosecute  for  attempted  threats,  rather  than 
for  threats,  even  though  defendant  would  have 
enjoyed  right  to  be  tried  by  jury  had  he  been 
prosecuted  for  threats;  existence  of  right  to  jury 
trial  depended  on  maximum  punishment  for 
offense  that  was  charged,  not  on  maximum 
punishment  for  offense  that  could  have  been 
charged  but  was  not.  Evans  v.  United  States, 
779  A.2d  891,  2001  D.C.  App.  LEXIS  169 
(2001). 

Search  and  seizure. 

Even  assuming  a  reasonable  expectation  of 
privacy  by  shopper  as  to  a  "live"  merchandise 
tag  in  her  possession  belonging  to  the  store  and 
still  attached  to  merchandise  after  shopper 
passed  cash  register,  the  search  in  question  by 
a  sensormatic  device,  which  reacts  to  live  tags, 
was  so  limited  as  to  be  reasonable  and  not 
violative  of  the  Fourth  Amendment;  the  unusu- 
ally limited  nature  of  the  intrusion,  weighed 
against  the  nature  of  the  threat  and  the  failure 
experienced  in  combating  it  by  use  of  the  usual 
security  or  investigative  countermeasures,  ren- 
dered the  search  reasonable.  D.C.  Code  §§  22- 
103,  22-2202,  23-581,  23-582;  U.S.  Const. 
Amend.  4.  Lucas  v.  United  States,  411  A.2d  360, 
1980  D.C.  App.  LEXIS  224  (1980). 

Where  officer  observed  accused  looking  or 
searching  behind  desk  in  room  of  office  building 
and  observed  him  depart  as  soon  as  officer's 
presence  became  known  and  accused  answered 
"Nothing"  when  officer  addressed  defendant 
outside  building  and  asked  him  what  he  had 
been  doing  in  the  office,  officer  had  probable 
cause  to  arrest  accused  and  fruits  of  larcenies 
seized  from  accused's  person  incident  to  the 
arrest  were  admissible.  D.C.  Code  §§  22-103, 
22-2201,  22-2202,  23-581(a)(l)(B).  Arrington  v. 
United  States,  311  A.2d  838,  1973  D.C.  App. 
LEXIS  389  (1973). 

Sex  offenses,  generally. 

Given  the  nature  of  the  common  law  offense 
of  solicitation,  the  "sexual  proposal"  clause  of 
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statute  making  it  unlawful  for  any  person  to 
make  lewd,  obscene  or  indecent  sexual  pro- 
posal, should  be  limited  to  solicitations  to  com- 
mit lewd,  obscene  or  indecent  sexual  acts  which 
if  accomplished  would  be  punishable  as  a 
crime.  Pinckney  v.  United  States,  906  A.2d  301, 
2006  D.C.  App.  LEXIS  496  (2006). 

The  general  attempt  statute  permits  one  to 
be  convicted  of  an  attempt  to  commit  sodomy. 
D.C.  Code  1961,  §§  22-103,  22-3502.  United 
States  V.  Fleming,  215  A.2d  839,  1966  D.C.  App. 
LEXIS  127  (App.  1966). 

Where  defendant,  upon  obtaining  affirmative 
reply  to  his  question  whether  police  officers 
were  looking  for  girls,  inquired  what  type  they 
wanted,  priced  the  girls  at  $10  each,  and  re- 
vealed, in  answer  to  question  put  by  one  officer, 
that  defendant's  fee  was  $2,  fact  that  defen- 
dant's actions  never  progressed  beyond  stage  of 
conversation  and  that  no  money  was  received 
was  not  fatal  to  a  conviction  for  an  attempt  to 
receive  money  for  arranging  for  a  female  to 
have  sexual  intercourse,  and,  had  the  money 
passed,  the  principal  crime  itself  would  have 
been  consummated.  D.C.  Code  1951,  §§  22- 
103,  22-2707.  Sellers  v.  U.S.,  131  A.2d  300, 1957 
D.C.  App.  LEXIS  219  (Cr.App.  1957). 

Sufficiency  of  evidence. 

—  Burglary. 

Evidence  that  defendant  had  been  seen  try- 
ing to  break  into  a  parking  meter  was  insuffi- 
cient to  support  conviction  for  attempted  break- 
ing and  entering  of  a  parking  meter,  absent 
evidence  that  defendant  lacked  authority  to 
open  the  meter.  D.C.  Code  1981,  §§  22-103, 
22-3427.  Bolan  v.  United  States,  587  A.2d  458, 
1991  D.C.  App.  LEXIS  50  (1991). 

In  prosecution  for  attempted  second-degree 
burglary,  evidence  that  defendants  for  over  an 
hour  cased  a  store  which  carried  valuable  ste- 
reo components,  attempted  to  loosen  security 
grating,  cut  telephone  cables  behind  building, 
broke  window  at  front  of  store,  and  walked 
quickly  away  when  alarm  began  to  sound  was 
sufficient  to  show  both  that  defendants  were 
not  the  owners  of  the  store  and  did  not  have 
right  to  break  and  enter  in  the  middle  of  the 
night,  and  to  show  intent  to  steal.  D.C.  Code 
1981,  §§  22-103,  22-1801(b).  Douglas  v.  United 
States,  570  A.2d  772,  1990  D.C.  App.  LEXIS  34 
(1990). 

Testimony  of  police  officer  and  witness  that 
they  saw  and  heard  defendant  in  the  act  of 
trying  to  break  into  house  was  sufficient  to 
sustain  conviction  for  attempted  second-degree 
burglary.  D.C.  Code  1981,  §§  22-103,  22- 
1801(b).  Freeman  v  United  States,  495  A.2d 
1183,  1985  D.C.  App.  LEXIS  442  (1985). 

Evidence  consisting  of  defendant's  confes- 
sions and  corroborative  evidence  was  sufficient 
to  sustain  convictions  of  second-degree  bur- 


glary, attempted  second-degree  burglary,  and 
two  counts  of  petit  larceny.  D.C.  Code  1973, 
§§  22-103,  22-1801(b),  22-2202;  U.S.  Const. 
Amend.  4.  Wilkerson  v.  United  States,  432  A.2d 
730,  1981  D.C.  App.  LEXIS  316  (1981),  writ  of 
certiorari  denied  by  454  U.S.  1090,  102  S.  Ct. 
654,  70  L.  Ed.  2d  628,  1981  U.S.  LEXIS  4758, 
50  U.S.L.W.  3447  (1981). 

Evidence  that  defendant  was  standing  in 
front  of  a  broken  window  of  store  that  was 
being  burglarized  by  two  other  men,  one  of 
whom  had  a  casual  acquaintance  with  defen- 
dant, while  perhaps  raising  a  possibility  or 
even  strong  suspicion  of  participation  in  crimi- 
nal activity,  was  not  sufficient  to  find  defendant 
guilty  beyond  a  reasonable  doubt  of  attempted 
burglary  in  the  second  degree  and  of  attempted 
petit  larceny.  D.C.  Code  §§  22-103,  22-1801(b), 
22-2202.  Perry  v.  United  States,  276  A.2d  719, 
1971  D.C.  App.  LEXIS  312  (1971). 

Evidence  that  defendant  and  his  companion 
were  the  only  people  in  hall  near  apartment 
when  witness  alighted  from  elevator  after  hear- 
ing suspicious  noises,  that  door  to  witness' 
apartment  had  large  hole  in  it  and  that  defen- 
dant's companion  dropped  screwdriver  while 
being  followed  was  sufficient  to  support  conclu- 
sion of  guilt  beyond  reasonable  doubt  of  at- 
tempted burglary  II  and  destruction  of  prop- 
erty. D.C.  Code  §§  22-103,  22-403,  22-1801(b). 
Hopkins  v.  United  States,  274  A.2d  418,  1971 
D.C.  App.  LEXIS  281  (1971). 

Evidence  including  testimony  identifying  de- 
fendant as  one  of  two  men  attempting  to  pry 
open  window  with  crowbar  was  sufficient  to 
sustain  convictions  for  attempted  second-de- 
gree burglary,  destroying  property  and  at- 
tempted petit  larceny.  D.C.  Code  §§  22-103, 
22-403,  22- 180 Kb).  Manning  v.  United  States, 
270  A.2d  504,  1970  D.C.  App.  LEXIS  357  (App. 
1970). 

Evidence  in  prosecution  for  attempted  bur- 
glary was  sufficient  to  permit  inference  of  in- 
tent to  commit  crime  by  defendant  who  was 
found  in  warehouse  amongst  scattered  papers, 
opened  desk  drawers  and  office  machinery 
which  had  been  moved  into  hall.  D.C.  Code 
§§  22-103,  22-1801.  Hebble  v.  United  States, 
257  A.2d  483,  1969  D.C.  App.  LEXIS  332  (App. 
1969). 

Evidence  that  defendant's  fingerprints  were 
on  top  of  paper  bag  which  contained  burglary 
tools  and  which  was  found  beside  broken  sky- 
light over  store,  that  area  was  generally  inac- 
cessible to  public,  and  that  bag  was  dry  al- 
though roof  was  damp  warranted  conviction  for 
attempted  store  breaking.  D.C.  Code  §  22-103. 
Patten  v.  U.S.,  248  A.2d  182,  1968  D.C.  App. 
LEXIS  223  (App.  1968). 

Evidence  that  tenant  of  apartment  heard 
what  sounded  like  someone  attempting  to  enter 
vacant  apartment  and  that  defendant  and  com- 
panion were  seen  leaving  building  and  fled 
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when  pursued  by  officer  was  sufficient  to  sus- 
tain conviction  of  attempted  housebreaking. 
D.C.  Code  §§  22-103,  22-1801.  Adams  v.  United 
States,  245  A.2d  640,  1968  D.C.  App.  LEXIS 
205  (App.  1968). 

Evidence  that  fingerprints  of  defendant  ap- 
peared on  glass  surface,  which  had  once  been 
outside  surface  of  drugstore  entrance  was  in- 
sufficient to  sustain  conviction  of  attempted 
housebreaking,  destroying  property,  and  petit 
larceny  D.C.  Code  §§  22-103,  22-403,  22-2202. 
Townsley  v  United  States,  236  A.2d  63,  1967 
D.C.  App.  LEXIS  212  (App.  1967). 

Evidence  of  defendants'  physical  and  chrono- 
logical proximity  to  scene  of  housebreaking, 
and  their  leaving  at  a  trot,  was  insufficient  to 
sustain  conviction  for  attempted  housebreak- 
ing and  petit  larceny  D.C.  Code  1961,  §§  22- 
103,  22-2202.  Davis  v  United  States,  230  A.2d 
485,  1967  D.C.  App.  LEXIS  168  (App.  1967). 

Cigarettes  found  in  defendants'  possession, 
with  same  "wholesale  numbers"  as  cigarettes 
left  in  store,  but  not  otherwise  identified  as 
having  come  from  store,  had  little,  if  any,  pro- 
bative value.  D.C.  Code  1961,  §  22-103.  Davis 
V  United  States,  230  A.2d  485,  1967  D.C.  App. 
LEXIS  168  (App.  1967). 

Evidence  was  sufficient  to  sustain  conviction 
for  attempted  housebreaking.  D.C.  Code  1961, 
§§  22-103,  22-1801.  Hart  v  United  States,  187 
A.2d  329,  1963  D.C.  App.  LEXIS  175  (App. 
1963). 

—  Child  cruelty,  sufficiency  of  evidence. 

Proof  of  second-degree  cruelty  to  children 
was  sufficient  to  convict  defendant  of  attempted 
second-degree  cruelty  to  children.  Smith  v. 
United  States,  813  A.2d  216,  2002  D.C.  App. 
LEXIS  738  (2002). 

Evidence  that  defendant  tossed  young  child 
in  the  air  while  he  was  both  intoxicated  and  in 
a  heated  argument  with  the  child's  mother 
would  have  supported  a  conviction  for  second- 
degree  cruelty  to  child  and,  therefore,  sup- 
ported conviction  for  attempted  second-degree 
cruelty  to  child.  Smith  v.  United  States,  813 
A.2d  216,  2002  D.C.  App.  LEXIS  738  (2002). 

—  Dangerous  weapon,  sufficiency  of  evi- 

dence. 

Evidence  in  prosecution  for  attempted  carry- 
ing of  dangerous  or  deadly  weapon  supported 
finding  that  defendant  carried  concealed  knife 
for  use  as  "dangerous  weapon";  defendant  was 
attempting  to  enter  government  building  with 
knife,  explanation  he  gave  for  his  presence  was 
highly  dubious,  knife  was  nearly  nine  inches 
long  when  opened,  it  could  not  be  described  as 
"friendly-looking  instrument,"  and  defendant 
offered  no  innocent  explanation  regarding  rea- 
son he  was  carrying  it.  Lewis  v.  United  States, 
767  A.2d  219,  2001  D.C.  App.  LEXIS  27  (2001). 

—  False  pretenses,  sufficiency  of  evidence. 

In  prosecution  for  false  pretenses  and  receiv- 


ing stolen  property  arising  from  defendant's 
attempted  use  of  stolen  credit  card,  there  was 
sufficient  proof  to  permit  jury  to  infer  defen- 
dant's guilty  knowledge  that  the  card  was  sto- 
len as  well  as  his  fraudulent  intent  to  use  the 
card.  D.C.  Code  1981,  §§  22-103,  22-1301,  22- 
2205.  Blackledge  v  United  States,  447  A.2d  46, 
1982  D.C.  App.  LEXIS  381  (1982). 

Evidence  permitted  jury  to  find  that  defen- 
dant by  presenting  duplicate  public  assistance 
check  for  payment  impliedly  represented  its 
validity  and  his  ability  to  assign  right  to  pres- 
ent it  for  payment  and  impliedly  represented 
that  he  was  entitled  to  receive  proceeds  and 
that,  because  he  had  already  entered  into  a 
reimbursement  agreement  and  had  already 
cashed  original  check,  such  representations 
were  false.  D.C.  Code  1973,  §§  22-103,  22- 
1301(a),  22-1401.  Stepney  v  United  States,  443 
A.2d  555,  1982  D.C.  App.  LEXIS  309  (1982). 

Evidence  sustained  conviction  for  attempted 
false  pretenses  involving  misuse  of  a  credit 
card.  D.C.  Code  §§  22-103,  22-1301. 
Marganella  v  United  States,  268  A.2d  803, 
1970  D.C.  App.  LEXIS  331  (App.  1970). 

Necessity  of  producing  motel  desk  clerk,  in 
prosecution  for  attempted  false  pretenses  in- 
volving misuse  of  credit  card  in  connection  with 
motel  registration  was  obviated  by  introduction 
of  motel's  records.  D.C.  Code,  1967,  §§  22-103, 
22-1301.  Marganella  v  United  States,  268  A.2d 
803,  1970  D.C.  App.  LEXIS  331  (App.  1970). 

In  prosecution  for  attempting  by  false  pre- 
tenses to  obtain  money  from  an  insurance  com- 
pany on  a  fraudulent  claim  for  stolen  furs 
evidence  of  defendants'  guilt  was  sufficient  for 
the  jury  D.C.  Code  1951,  §§  ll-776(b),  22-103, 
22-1301.  Cooper  v  U.S.,  123  A.2d  918,  1956 
D.C.  App.  LEXIS  207  (Cr.App.  1956). 

—  Larceny  and  related  offenses,  suffi- 
ciency of  evidence. 

Defendant's  apparent  dissemblance  in  fold- 
ing blue  dress  and  concealing  it  inside  her 
sweater,  as  well  as  defendant's  change  in  story 
about  what  she  had  done  with  dress  was  suffi- 
cient for  court  to  have  found,  beyond  reasonable 
doubt,  that  defendant  attempted  to  take  dress 
and  carry  it  away  from  store,  for  purpose  of 
supporting  conviction  of  attempted  taking  of 
property  without  right.  D.C.  Code  1981,  §§  22- 
103,  22-3816.  Wormsley  v  United  States,  526 
A.2d  1373,  1987  D.C.  App.  LEXIS  369  (1987). 

In  prosecution  for  attempted  burglary  in  the 
second  degree  and  attempted  petit  larceny,  ev- 
idence, both  direct  and  circumstantial,  was 
sufficient  to  sustain  convictions.  D.C.  Code 
1981,  §§  22-103,  22-1801(b),  22-2202.  Baptist 
V  United  States,  466  A.2d  452,  1983  D.C.  App. 
LEXIS  471  (1983). 

Where  the  Government,  in  prosecution  for 
attempted  petit  larceny,  alleged  the  complain- 
ant's corporate  status  in  the  information  and 
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offered  evidence  that  the  complainant  wa^  h- 
censed  to  do  business  in  the  District  of  Colum- 
bia, and  where  such  facts  were  also  of  general 
knowledge,  the  evidence  adduced  was  sufficient 
to  establish  that  the  complainant  had  a  greater 
possessory  interest  in  its  merchandise  than  did 
the  defendant,  and  as  the  Government  thus  put 
some  evidence  of  complainant's  corporate  sta- 
tus in  the  record,  it  met  its  burden  of  proving 
the  complainant's  possession  as  an  element  of 
the  offense.  D.C.  Code§§  22-103,  22-2202.  Moss 
V.  United  States,  368  A.2d  1131,  1977  D.C.  App. 
LEXIS  416  (1977). 

Jury  finding  in  trial  for  attempted  unauthor- 
ized use  of  a  vehicle  that  automobile  left  by 
owner  in  parking  garage  and  the  automobile 
driven  onto  parking  lot  by  defendant  were  the 
same  automobile  was  sufficiently  supported  by 
the  evidence.  D.C.  Code  §§  22-103,  22-2204. 
Wesley  v.  United  States,  233  A.2d  514,  1967 
D.C.  App.  LEXIS  194  (App.  1967). 

Evidence  supported  conviction  for  attempted 
unauthorized  use  of  automobile.  D.C.  Code 
1961,  §§  22-103,  22-2204.  Dickson  v.  United 
States,  226  A.2d  364,  1967  D.C.  App.  LEXIS 
128  (App.  1967). 

Evidence  supported  conviction  for  attempted 
unauthorized  use  of  motor  vehicle.  D.C.  Code 
1961,  §§  22-103,  22-2204.  Greenwood  v.  United 
States,  225  A.2d  878,  1967  D.C.  App.  LEXIS 
123  (App.  1967). 

—  Sex  offenses,  sufficiency  of  evidence. 

In  prosecution  for  sodomy,  evidence  justified 
conviction  of  attempted  sodomy,  so  as  to  require 
denial  of  defendants'  motion  for  judgment  of 
acquittal  after  conviction  of  crime  charged. 
D.C.  Code  1951,  §§  22-103,  22-3502.  U.S.  v. 
Kelly  119  F.Supp.  217,  1954  U.S.  Dist.  LEXIS 
4367  (D.D.C1954). 

In  prosecution  for  attempted  carnal  knowl- 
edge of  female  child  under  16  years  of  age, 
determination  that  charged  offense  had  actu- 
ally been  committed  was  supported  by  numer- 
ous circumstantial  details  in  addition  to  com- 
plainant's testimony,  including  cuts  on 
complainant's  foot  and  hand,  disheveled  ap- 
pearance, prompt  report  to  police,  complain- 
ant's ability  to  point  out  light  string  in  room 
where  incident  allegedly  took  place  and  discov- 
ery in  that  room  of  girdle  which  complainant 
had  left  behind  after  incident.  D.C.  Code  §§  22- 
103,  22-2801.  In  re  W.E.P.,  318  A.2d  286,  1974 
D.C.  App.  LEXIS  412  (1974). 

Medical  evidence  of  sexual  intercourse  was 
not  required  to  sustain  conviction  of  attempted 
carnal  knowledge  of  female  child  under  16 
years  of  age.  D.C.  Code  §§  22-103,  22-2801.  In 
re  W.E.P.,  318  A.2d  286,  1974  D.C.  App.  LEXIS 
412  (1974). 

In  prosecution  for  attempted  carnal  knowl- 
edge of  female  child  under  16  years  of  age, 
complainant's  identification  of  defendants  was 


amply  corroborated  by  testimony  establishing 
that  she  had  an  adequate  opportunity  to  ob- 
serve her  assailants.  D.C.  Code  §§  22-103,  22- 
2801.  In  re  W.E.P.,  318  A.2d  286,  1974  D.C.  App. 
LEXIS  412  (1974). 

Evidence  sustained  convictions  for  attempted 
procuring.  D.C.  Code  §§  22-103,  22-2707.  Lan- 
gley  V.  United  States,  264  A.2d  503,  1970  D.C. 
App.  LEXIS  276  (App.  1970). 

Evidence  that  defendant  and  complaining 
witness  bargained  until  they  had  agreed  upon 
exchange  of  money,  although  uncertain  in 
amount,  for  services  of  prostitute,  and  that 
immediately  thereafter  defendant  led  com- 
plaining witness  a  considerable  distance  to  ho- 
tel unknown  to  witness  where  prostitute  was 
supposedly  waiting  was  sufficient  to  sustain 
conviction  for  attempted  procuring.  D.C.  Code 
§§  22-103,  22-2707.  Walker  v.  United  States, 
248  A.2d  187,  1968  D.C.  App.  LEXIS  226  (App. 
1968). 

Evidence  sustained  conviction  for  attempt  to 
receive  money  for  arranging  for  a  female  to 
have  sexual  intercourse.  D.C.  Code  1951, 
§§  22-103,  22-2707.  Sellers  v.  U.S.,  131  A.2d 
300,  1957  D.C.  App.  LEXIS  219  (Cr.App.  1957). 

Threats. 

Attempted  threats  was  criminal  offense,  even 
though  threats  were  not  crime  at  common  law, 
and  even  though  general  attempts  statute  was 
enacted  before  statute  proscribing  threats.  Ev- 
ans V.  United  States,  779  A.2d  891,  2001  D.C. 
App.  LEXIS  169  (2001). 

Evidence  supported  conviction  for  attempted 
threats;  two  police  officers  testified  that  they 
heard  and  saw  defendant  threaten  to  kill  wit- 
ness as  defendant  walked  past  officers  in  court- 
room. Evans  v.  United  States,  779  A.2d  891, 
2001  D.C.  App.  LEXIS  169  (2001). 

Government  was  permitted  to  charge  defen- 
dant with  attempted  threats  even  though  it 
could  prove  completed  offense.  Evans  v.  United 
States,  779  A.2d  891,  2001  D.C.  App.  LEXIS 
169  (2001). 

"Attempted  threats"  is  a  valid  statutory  of- 
fense; if  a  threat  fortuitously  goes  unheard,  the 
person  who  utters  it  is  guilty  of  an  attempt,  not 
the  completed  offense.  Evans  v.  United  States, 
779  A.2d  891,  2001  D.C.  App.  LEXIS  169 
(2001). 

Verdicts. 

Conviction  of  second-degree  burglary  was 
permissible,  even  if  inconsistent  with  verdict 
acquitting  defendant  on  charge  of  destruction 
of  property  arising  out  of  same  incident.  D.C. 
Code  1981,  §§  22-103,  22-403,  22-1801(b). 
Freeman  v.  United  States,  495  A.2d  1183,  1985 
D.C.  App.  LEXIS  442  (1985). 

Trier  of  fact  could  have  found  defendant,  who 
left  apartment  building  carrying  stolen  goods 
which  he  later  abandoned  when  he  attempted 
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to  flee,  guilty  of  both  attempted  burglary  and 
petit  larceny  charges  on  inference  of  guilt 
raised  by  defendant's  unexplained  possession  of 
recently  stolen  property  or  could  have  had  a 
reasonable  doubt  that  defendant  had  necessary 
criminal  intent  upon  entering  apartment  build- 
ing to  be  convicted  of  attempted  burglary,  and 
thus  verdicts  of  acquittal  on  attempted  bur- 
glary charge  and  guilty  on  petit  larceny  charge 
were  not  necessarily  irreconcilable.  D.C.  Code 
§§  22-103,  22-1801(b),  22-2202.  Barnes  v 
United  States,  254  A.2d  724,  1969  D.C.  App. 
LEXIS  258  (App.  1969). 

Witnesses. 

In  prosecution  for  attempted  burglary  in  the 
second  degree  and  attempted  petit  larceny, 
prosecutor's  impeachment  of  defendant  with  a 
prior  conviction  for  larceny  at  the  outset  of 
defendant's  cross-examination  was  proper.  D.C. 
Code  1981,  §§  14-305,  22-103,  22-1801(b),  22- 
2202.  Baptist  v  United  States,  466  A.2d  452, 
1983  D.C.  App.  LEXIS  471  (1983). 

In  prosecution  for  attempted  burglary  in  the 
second  degree  and  attempted  petit  larceny, 
prosecutor's  impeachment  of  defendant  with  a 
prior  conviction  of  attempted  petit  larceny  fol- 
lowing several  questions  about  the  details  of 
the  offense  was  proper,  in  that  the  prosecutor's 
impeachment  did  not  immediately  follow  defen- 
dant's general  denial  of  the  charged  crime  and 
there  was  no  sequence  of  questioning  concern- 
ing a  key  element  of  a  charged  offense  inter- 
mingled with  repeated  impeachment  by  previ- 
ous convictions  of  similar  offenses.  D.C.  Code 
1981,  §§  14-305,  22-103,  22-1801(b),  22-2202. 
Baptist  V.  United  States,  466  A.2d  452,  1983 
D.C.  App.  LEXIS  471  (1983). 

§  22-1804.  Second  conviction. 


In  prosecution  for  attempted  burglary  in  the 
second  degree  and  attempted  petit  larceny, 
prosecutor's  impeachment  of  defendant  with  a 
prior  attempted  robbery  conviction  following 
prosecutor's  questioning  defendant  concerning 
defendant's  alleged  car  breakdown,  possession 
of  pliers  and  wire  cutters,  and  his  discovery  of  a 
hole  in  the  fence  to  the  train  yard  in  which  the 
offenses  occurred  was  proper.  D.C.  Code  1981, 
§§  14-305,  22-103,  22-1801(b),  22-2202.  Baptist 

V  United  States,  466  A.2d  452,  1983  D.C.  App. 
LEXIS  471  (1983). 

Since  store  manager,  the  only  witness  to 
observe  defendant's  actions,  previously  gave  an 
allegedly  inconsistent  account  of  the  facts,  and 
since  his  credibility  was  crucial  to  the  issue  of 
defendant's  guilt  of  attempted  petit  larceny, 
defense  counsel  should  have  been  allowed  to 
cross-examine  him  concerning  that  prior  ac- 
count; furthermore,  the  trial  court  also  erred  in 
excluding  defense  testimony  concerning  the  al- 
legedly inconsistent  prior  account  on  the 
ground  that  the  testimony  concerned  a  collat- 
eral issue.  D.C.  Code  §§  22-103,  22-2202.  Moss 

V  United  States,  368  A.2d  1131,  1977  D.C.  App. 
LEXIS  416  (1977). 

Failure  of  prosecution  to  produce  second  offi- 
cer who  as  a  corroborating  witness  could  only 
have  testified  to  time  and  place  of  defendant's 
arrest  for  attempted  procuring  because  he  did 
not  hear  conversation  between  arresting  officer 
and  defendant  was  not  error  in  view  of  prose- 
cution's effort  to  secure  a  continuance  because 
second  officer  was  in  another  court  and  defen- 
dant's then  counsel's  willingness  to  proceed  to 
trial  in  second  officer's  absence.  D.C.  Code 
1961,  §§  22-103,  22-2707.  Blakney  v  United 
States,  225  A.2d  654,  1967  D.C.  App.  LEXIS 
121  (App.  1967). 


(a)  If  any  person:  (1)  is  convicted  of  a  criminal  offense  (other  than  a 
non-moving  traffic  offense)  under  a  law  applicable  exclusively  to  the  District  of 
Columbia;  and  (2)  was  previously  convicted  of  a  criminal  offense  under  any  law 
of  the  United  States  or  of  a  state  or  territory  of  the  United  States  which 
offense,  at  the  time  of  the  conviction  referred  to  in  clause  (1)  of  this  subsection, 
is  the  same  as,  constitutes,  or  necessarily  includes,  the  offense  referred  to  in 
that  clause,  such  person  may  be  sentenced  to  pay  a  fine  in  an  amount  not  more 
than  one  and  one-half  times  the  maximum  fine  prescribed  for  the  conviction 
referred  to  in  clause  (1)  of  this  subsection  and  sentenced  to  imprisonment  for 
a  term  not  more  than  one  and  one-half  times  the  maximum  term  of  imprison- 
ment prescribed  for  that  conviction.  If  such  person  was  previously  convicted 
more  than  once  of  an  offense  described  in  clause  (2)  of  this  subsection,  such 
person  may  be  sentenced  to  pay  a  fine  in  an  amount  not  more  than  3  times  the 
maximum  fine  prescribed  for  the  conviction  referred  to  in  clause  (1)  of  this 
subsection  and  sentenced  to  imprisonment  for  a  term  not  more  than  3  times 
the  maximum  term  of  imprisonment  prescribed  for  that  conviction.  No 
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conviction  with  respect  to  which  a  person  has  been  pardoned  on  the  ground  of 
innocence  shall  be  taken  into  account  in  applying  this  section. 

(b)  This  section  shall  not  apply  in  the  event  of  conflict  with  any  other 
provision  of  law  which  provides  an  increased  penalty  for  a  specific  offense  by 
reason  of  a  prior  conviction  of  the  same  or  any  other  offense. 

(Mar.  3,  1901,  31  Stat.  1337,  ch.  854,  §  907;  July  29,  1970,  84  Stat.  598,  Pub. 
L.  91-358,  title  II,  §  201(a);  May  21,  1994,  D.C.  Law  10-119,  §  2(a),  41  DCR 
1639.) 


Cross  references.  —  Proceedings  to  estab- 
lish previous  convictions,  see  §  23-111. 

Prior  Codifications.  —  1981  Ed.,  §  22-104. 
1973  Ed.,  §  22-104. 

Legislative  history  of  Law  10-119.  —  Law 

10-119,  the  "Anti-Gender  Discriminatory  Lan- 
guage Criminal  Offenses  Amendment  Act  of 
1994,"  was  introduced  in  Council  and  assigned 


Bill  No.  10-332,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  February 
1,  1994,  and  March  1,  1994,  respectively. 
Signed  by  the  Mayor  on  March  17,  1994,  it  was 
assigned  Act  No.  10-209  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-119  became  effective  on  May  21,  1994. 


CASE  NOTES 


Analysis 

Assistance  of  counsel. 

Chemical  dependents. 

Construction  with  other  statutes. 

Double  jeopardy 

Indictment  and  information. 

Jurisdiction. 

Review. 

Right  to  trial  by  jury. 
Validity 

Assistance  of  counsel. 

Defense  counsel's  alleged  failure  to  raise  is- 
sue of  "double  enhancement,"  was  not  ineffec- 
tive assistance,  in  prosecution  for  robbery  of  a 
senior  citizen,  given  that  defendant  had  five 
previous  convictions  for  burglary.  Forte  v. 
United  States,  856  A.2d  567,  2004  D.C.  App. 
LEXIS  398  (2004),  writ  of  certiorari  denied  by 
543  U.S.  1174,  125  S.  Ct.  1368,  161  L.  Ed.  2d 
155,  2005  U.S.  LEXIS  1862,  73  U.S.L.W.  3496 
(2005). 

Chemical  dependents. 

Drug  addict  convicted  of  distributing  heroin 
was  not  eligible  for  sentencing  under  addict 
exception  to  mandatory  minimum  sentencing 
provision,  where  defendant  drug  addict  had 
prior  conviction  for  distributing  heroin,  so  stat- 
ute excluded  him  from  such  consideration,  even 
though  government  had  not  filed  information 
alleging  the  prior  conviction.  D.C.  Code  1981, 
§§  33-541(a)(l),  (c)(l,  2).  Finney  v  United 
States,  527  A.2d  733,  1987  D.C.  App.  LEXIS 
380  (1987). 

Fact  that  government  did  not  file  information 
setting  forth  defendant  drug  addict's  prior  con- 
viction was  irrelevant  to  issue  of  whether  prior 
conviction  disqualified  defendant  from  drug  ad- 


dict exception  to  mandatory  minimum  sentenc- 
ing provision;  enhanced  penalty  was  not  in- 
volved in  sentencing  determination,  and 
government  was  thus  not  required  to  file  infor- 
mation alleging  prior  conviction  to  disqualify 
defendant  from  drug  addict  sentencing  excep- 
tion. D.C.  Code  1981,  §  33-541(c)(2).  Finney  v 
United  States,  527  A.2d  733,  1987  D.C.  App. 
LEXIS  380  (1987). 

Court  is  not  precluded  from  sentencing  under 
drug  addict  exception  to  mandatory  minimum 
sentencing  provision  by  government's  failure  to 
file  information  indicating  defendant  drug  ad- 
dict's eligibility  for  such  sentencing,  provided 
that  defendant  proves  his  eligibility  for  such 
sentencing.  D.C.  Code  1981,  §  33-541(c)(2). 
Finney  v  United  States,  527  A. 2d  733,  1987 
D.C.  App.  LEXIS  380  (1987). 

If  possible  existence  of  conviction  disqualify- 
ing drug  addict  defendant  from  drug  addict 
exception  to  mandatory  minimum  sentencing 
provision  is  made  known  to  sentencing  judge 
from  any  source,  judge  cannot  ignore  possible 
existence  of  disqualifying  conviction,  but 
rather,  must  advise  defendant  that  such  infor- 
mation has  come  to  court's  attention  and  give 
defendant  opportunity  to  proffer  prima  facie 
evidence  of  his  eligibility  for  sentencing  under 
addict  exception,  that  is,  evidence  that  defen- 
dant has  no  disqualifying  convictions.  D.C. 
Code  1981,  §  33-541(c)(2).  Finney  v  United 
States,  527  A.2d  733,  1987  D.C.  App.  LEXIS 
380  (1987). 

Construction  with  other  statutes. 

Statute  under  which  mandatory  minimum 
sentence  increases  according  to  defendant's 
prior  drug  convictions  did  not  irreconcilably 
conflict  with  statute  prohibiting  increasing  de- 
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fendant's  punishment  based  on  convictions  not 
included  in  United  States  Attorney's  pretrial 
information  and,  thus,  there  was  no  implied 
repeal  of  statute  prohibiting  increased  punish- 
ment. D.C.  Code  1981,§§  23-111,  33- 
541(c)(l)(A-l).  Lucas  v.  United  States,  602  A.2d 
1107,  1992  D.C.  App.  LEXIS  35  (1992). 

Double  jeopardy. 

If  Congress  intended  to  impose  multiple  pun- 
ishments when  more  than  one  statutory  viola- 
tion arises  from  single  act,  imposition  of  multi- 
ple punishments  does  not  violate  double 
jeopardy  clause.  U.S.  Const.Amend.  5.  Wilson  v. 
United  States,  528  A.2d  876,  1987  D.C.  App. 
LEXIS  392  (1987). 

Double  jeopardy  clause  does  not  insulate  de- 
fendant from  standing  trial  again  after  he  has 
successfully  invoked  statutory  right  of  appeal 
to  upset  his  first  conviction,  on  any  ground 
other  than  insufficiency  of  evidence  to  support 
the  verdict,  and  criminal  defendant  who  was 
successful  in  having  his  conviction  set  aside  on 
grounds  of  trial  error,  though  he  had  served 
sentence  imposed,  was  not  placed  in  double 
jeopardy  by  second  trial  on  same  indictment. 
U.S.  Const.Amends.  5,  6;  D.C.  Code  1981, 
§§  14-305,  22-104,  22-104(a),  22-501,  22- 
3202(a)(2),  22-3203(a)(2),  22-3501(a,  b),  23- 
1322(a)(l,  2),  23-1331(3)(D),  (4),  24-203(b). 
Fitzgerald  v.  United  States,  472  A.2d  52,  1984 
D.C.  App.  LEXIS  314  (1984). 

Indictment  and  information. 

As  to  crime  of  assault  with  intent  to  commit 
sodomy  and  sodomy,  "necessarily  includes"  in 
D.C.  Code  §  22-104,  governing  imposition  of 
longer  sentences  for  persons  convicted  in  past 
of  any  felony,  may  be  construed  by  reference  to 
fact  of  previous  crime,  not  merely  to  statutory 
elements  of  that  crime;  more  specifically,  if  and 
only  if  prior  sodomy  conviction  is  based  solely 
on  record  of  force  or  violence,  that  is,  if  there  is 
no  evidence  that  sodomy  was  consensual,  then 
that  sodomy  conviction  may  be  deemed  to  in- 
clude assault  for  purpose  of  applying  D.C.  Code 
§  22-104  and  finding  assault  with  intent  crime 
"necessarily  included"  within  it.  D.C.  Code 
1981,  §§  22-104(a),  22-503,  22-3502.  Brake  v. 
United  States,  494  A.2d  646,  1985  D.C.  App. 
LEXIS  405  (1985). 

Had  defendant,  charged  with  misdemeanor 
of  petit  larceny,  been  entitled  to  have  prosecu- 
tion commenced  by  way  of  indictment,  because 
of  possible  imposition  of  more  than  one  year 
sentence  under  recidivist  statute,  failure  to  so 
prosecute  would  have  constituted  plain  error 
requiring  reversal,  in  absence  of  waiver.  U.S. 
Const.  Amend.  5;  D.C.  Code  SCR,  Criminal 
Rule  7(a,  b).  Smith  v.  United  States,  304  A.2d 
28,  1973  D.C.  App.  LEXIS  268  (1973),  writ  of 
certiorari  denied  by  414  U.S.  1114,  94  S.  Ct. 


846,  38  L.  Ed.  2d  741,  1973  U.S.  LEXIS  1888 
(1973). 

A  sentence  under  the  recidivist  statute  is  not 
a  part  of  the  offense  itself;  it  is  the  possible 
punishment  for  the  latter  which  determines 
whether  the  prosecution  must  be  by  indict- 
ment; recidivist  statute  comes  into  play  after 
the  trial  and  after  accused  has  been  found 
guilty  and  proceedings  thereunder  do  not  in- 
volve inquiry  into  guilt  or  innocence.  D.C.  Code 
§  23-111,  U.S.  Const.  Amend.  5.  Smith  v. 
United  States,  304  A.2d  28,  1973  D.C.  App. 
LEXIS  268  (1973),  writ  of  certiorari  denied  by 
414  U.S.  1114,  94  S.  Ct.  846,  38  L.  Ed.  2d  741, 
1973  U.S.  LEXIS  1888  (1973). 

Accused  is  entitled  to  be  clearly  informed  of 
charge  he  is  called  upon  to  meet,  and  likewise  is 
entitled  to  notice  that  prosecution  intends  to 
prove  additional  fact  essential  to  warrant  pun- 
ishment which  may  be  imposed.  Brandon  v. 
United  States,  239  A.2d  159,  1968  D.C.  App. 
LEXIS  135  (App.  1968). 

Jurisdiction. 

In  view  of  statutes  proscribing  the  carrying  of 
a  dangerous  weapon  and  possession  of  prohib- 
ited weapon,  prosecution  had  no  authority  to 
charge  defendant  as  a  "general"  repeat  offender 
for  carrying  a  dangerous  weapon  and  possess- 
ing a  prohibited  weapon,  and  as  defendant 
received  no  proper  and  timely  notice  that  he 
was  subject  to  as  much  as  ten  years'  imprison- 
ment under  the  statutes  specifically  covering 
the  offenses,  defendant  in  effect  was  merely 
tried  as  a  first  offender  on  a  misdemeanor  and 
the  District  of  Columbia  Court  of  General  Ses- 
sions did  not  lack  jurisdiction  on  theory  that 
defendant  faced  possibility  of  being  sentenced 
to  up  to  ten  years  in  prison.  D.C.  Code  §§  11- 
963(a)(1),  22-104,  22-3204,  22-3214.  Martin  v. 
United  States,  283  A.2d  448,  1971  D.C.  App. 
LEXIS  231  (1971). 

Authority  of  trial  court  to  try  an  offense  is 
founded  not  upon  the  penalty  imposed  after 
conviction,  but  upon  penalty  prescribed  by  stat- 
ute for  that  particular  offense.  D.C.  Code  1961, 
§§  ll-963(a),  22-104.  Lawrence  v.  United 
States,  224  A.2d  306,  1966  D.C.  App.  LEXIS 
247  (App.  1966). 

Where  statute  gave  Court  of  General  Ses- 
sions jurisdiction  to  try  all  offenses  committed 
in  the  District  of  Columbia  for  which  punish- 
ment is  by  imprisonment  for  one  year  or  less, 
Court  of  General  Sessions  had  jurisdiction  to 
try  offense  of  petit  larceny,  for  which  maximum 
imprisonment  was  one  year,  notwithstanding 
fact  that  defendant,  as  second  offender,  was 
subject  to  a  possible  additional  penalty  over 
and  above  the  basic  one-year  maximum.  D.C. 
Code  1961,  §§  ll-963(a),  22-104.  Lawrence  v. 
United  States,  224  A.2d  306,  1966  D.C.  App. 
LEXIS  247  (App.  1966). 

Review. 

That  defendant  had  served  his  sentence  did 
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not  render  case  moot  in  view  of  effect  of  felony 
conviction  on  civil  rights  and  punishment  upon 
subsequent  conviction.  D.C.  Code  1961,  §§  1- 
1102(2)(c),  22-104,  22-505(a).  Dancy  v.  United 
States,  361  F.2d  75, 1965  U.S.  App.  LEXIS  4299 
(C.A.D.C.  1965). 

Right  to  trial  by  jury. 

Defendant's  eligibility  for  recidivist  penalties 
did  not  defeat  presumption  that  charge  of  co- 
caine possession,  with  180-day  maximum  po- 
tential prison  term,  was  petty  offense  which  did 
not  trigger  Sixth  Amendment  jury  right.  U.S. 
Const.Amend.  6;  D.C.  Code  1981,  §  33-541(d). 
Brown  v.  United  States,  675  A.2d  953,  1996 
D.C.  App.  LEXIS  82  (1996). 

Fact  that  present  charge  of  cocaine  posses- 
sion triggered  revocation  of  probation  for  prior 
offense  and  reimposition  of  suspended  sentence 
did  not  make  additional  prison  time  part  of 
punishment  for  current  offense  and,  thus,  did 
not  rebut  presumption  that  current  charge  of 
cocaine  possession,  with  180-day  maximum  po- 
tential prison  term,  was  petty  offense  and  not 
sufficiently  serious  to  invoke  Sixth  Amendment 
jury  right.  U.S.  Const.Amend.  6;  D.C.  Code 
1981,  §  33-541(d).  Brown  v.  United  States,  675 
A.2d  953,  1996  D.C.  App.  LEXIS  82  (1996). 

Defendant  who  was  charged  with  two  drug- 
related  misdemeanors,  neither  of  which  carried 
a  maximum  prison  term  exceeding  180  days, 
was  not  entitled  to  a  jury  trial  on  the  basis  that 
the  severe  penalties  for  recidivist  offenders 
such  as  he  rendered  his  offenses  "serious" 
rather  than  "petty,"  where  he  was  not  charged 
in  present  case  as  a  recidivist.  U.S.C. 
Const.Amend.  6;  D.C.  Code  1981,  §§  22-104, 
33-541(d),  33-603(a).  Foote  v.  United  States, 
670  A.2d  366,  1996  D.C.  App.  LEXIS  4  (1996). 


Sentence  under  recidivist  statute  is  only  in- 
directly related  to  the  offense  itself;  it  is  the 
statutorily  prescribed  punishment  for  the  of- 
fense being  tried  which  determines  the  number 
of  peremptory  challenges  available  to  a  defen- 
dant. D.C.  Code  SCR,  Criminal  Rule  24(b);  D.C. 
Code  §  22-104(a).  Tatum  v.  United  States,  330 
A.2d  522,  1974  D.C.  App.  LEXIS  337  (1974). 

Defendant  who  was  charged  with  petit  lar- 
ceny, a  misdemeanor  for  which  maximum  pun- 
ishment was  one  year,  was  entitled  to  only  the 
three  peremptory  challenges  available  to  defen- 
dant charged  with  such  an  offense  notwith- 
standing fact  that  Government  had  filed  notice 
that,  if  convicted,  defendant  would  be  subjected 
to  additional  penalties  of  the  third  offender 
statute.  D.C.  Code  §§  22-104(a),  22-2202;  D.C. 
Code  SCR,  Criminal  Rule  24(b).  Tatum  v. 
United  States,  330  A.2d  522,  1974  D.C.  App. 
LEXIS  337  (1974). 

Defendant  must  have  knowledge  of  penalty 
he  may  receive  inasmuch  as  his  right  to  jury 
trial  depends  on  severity  of  punishment.  D.C. 
Code  1961,  §  ll-715a.  Dobkin  v.  District  of 
Columbia,  194  A.2d  657,  1963  D.C.  App.  LEXIS 
303  (App.  1963). 

Validity. 

Repeat  offender  sentencing  statute  was  not 
an  unconstitutional  ex  post  facto  law  as  applied 
in  the  circumstances  of  the  instant  case,  even 
though  defendant  committed  the  offense  which 
formed  the  basis  for  the  enhanced  penalty  after 
the  crime  for  which  he  received  the  enhanced 
sentence.  D.C.  Code  1973,  §  22-104(a);  U.S.C. 
Const.  Art.  1,  §  9,  cl.  3.  Cornwell  v.  United 
States,  451  A.2d  628,  1982  D.C.  App.  LEXIS 
458  (1982). 


§  22-1804a.  Penalty  for  felony  after  at  least  2  prior  felony 
convictions. 

(a)(1)  If  a  person  is  convicted  in  the  District  of  Columbia  of  a  felony,  having 
previously  been  convicted  of  2  prior  felonies  not  committed  on  the  same 
occasion,  the  court  may,  in  lieu  of  any  sentence  authorized,  impose  such  greater 
term  of  imprisonment  as  it  deems  necessary,  up  to,  and  including,  30  years. 

(2)  If  a  person  is  convicted  in  the  District  of  Columbia  of  a  crime  of 
violence  as  defined  by  §  22-4501,  having  previously  been  convicted  of  2  prior 
crimes  of  violence  not  committed  on  the  same  occasion,  the  court,  in  lieu  of  the 
term  of  imprisonment  authorized,  shall  impose  a  term  of  imprisonment  of  not 
less  than  15  years  and  may  impose  such  greater  term  of  imprisonment  as  it 
deems  necessary  up  to,  and  including,  life  without  possibility  of  release. 

(3)  For  purposes  of  imprisonment  following  revocation  of  release  autho- 
rized by  §  24-403.01,  the  third  or  subsequent  felony  committed  by  a  person 
who  had  previously  been  convicted  of  2  prior  felonies  not  committed  on  the 
same  occasion  and  the  third  or  subsequent  crime  of  violence  committed  by  a 
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person  who  had  previously  been  convicted  of  2  prior  crimes  of  violence  not 
committed  on  the  same  occasion  are  Class  A  felonies. 

(b)  For  the  purposes  of  this  section: 

(1)  A  person  shall  be  considered  as  having  been  convicted  of  a  felony  if  the 
person  was  convicted  of  a  felony  by  a  court  of  the  District  of  Columbia,  any 
state,  or  the  United  States  or  its  territories;  and 

(2)  A  person  shall  be  considered  as  having  been  convicted  of  a  crime  of 
violence  if  the  person  was  convicted  of  a  crime  of  violence  as  defined  by 
§  22-4501,  by  a  court  of  the  District  of  Columbia,  any  state,  or  the  United 
States  or  its  territories. 

(c)  (1)  A  person  shall  be  considered  as  having  been  convicted  of  2  felonies  if 
the  person  has  been  convicted  of  a  felony  twice  before  on  separate  occasions  by 
courts  of  the  District  of  Columbia,  any  state,  or  the  United  States  or  its 
territories. 

(2)  A  person  shall  be  considered  as  having  been  convicted  of  2  crimes  of 
violence  if  the  person  has  twice  before  on  separate  occasions  been  convicted  of 
a  crime  of  violence  as  defined  by  §  22-4501,  by  courts  of  the  District  of 
Columbia,  any  states,  or  the  United  States  or  its  territories. 

(d)  No  conviction  or  plea  of  guilty  with  respect  to  which  a  person  has  been 
pardoned  shall  be  taken  into  account  in  applying  this  section. 

(Mar.  3,  1901,  ch.  854,  §  907a;  July  29,  1970,  84  Stat.  599,  Pub.  L.  91-358,  title 
II,  §  201(b);  May  21, 1994,  D.C.  Law  10-119,  §  2(b),  41  DCR  1639;  Oct.  7, 1994, 
D.C.  Law  10-194,  §  2,  41  DCR  4283;  May  16,  1995,  D.C.  Law  10-255,  §  15,  41 
DCR  5193;  June  3,  1997,  D.C.  Law  11-275,  §  2,  44  DCR  1408;  June  8,  2001, 
D.C.  Law  13-302,  §  4(h),  47  DCR  7249;  Dec.  10,  2009,  D.C.  Law  18-88,  §  208, 
56  DCR  7413.) 


Cross  references.  —  Proceedings  to  estab- 
lish previous  convictions,  see  §  23-111. 

Section  references.  —  This  section  is  re- 
ferred to  in  §  16-710. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
104a. 

1973  Ed.,  §  22-104a. 

Effect  of  amendments.  —  D.C.  Law  13- 

302,  in  subsec.  (a),  in  par.  (1),  substituted  "30 
years"  for  "hfe";  in  par.  (2),  substituted  "such 
greater  term  of  imprisonment  as  it  deems  nec- 
essary up  to,  and  including,  life  without  possi- 
bility of  release"  for  "a  term  of  imprisonment  of 
life  without  possibility  of  parole";  and  added 
par.  (3). 

D.C.  Law  18-88,  in  subsec.  (a)(2),  substituted 
"the  court,  in  lieu  of  the  term  of  imprisonment 
authorized,  shall  impose  a  term  of  imprison- 
ment of  not  less  than  15  years  and  may  impose" 
for  "the  court  may  in  lieu  of  any  sentence 
authorized,  impose". 

Emergency  legislation.  —  For  temporary 
(90-day)  amendment  of  section,  see  §  4(h)  of 
the  Sentencing  Reform  Emergency  Amendment 
Act  of  2000  (D.C.  Act  13-410,  August  11,  2000, 
47  DCR  7271). 


For  temporary  (90-day)  amendment  of  sec- 
tion, see  §  4(h)  of  the  Sentencing  Reform  Emer- 
gency Amendment  Act  of  2000  (D.C.  Act  13-462, 
November  7,  2000,  47  DCR  9443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(h)  of  Sentencing  Reform  Congres- 
sional Review  Emergency  Amendment  Act  of 
2001  (D.C.  Act  14-2,  February  2,  2001,  48  DCR 
2239). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(h)  of  Sentencing  Reform  Second 
Congressional  Review  Emergency  Amendment 
Act  of  2001  (D.C.  Act  14-51,  May  2,  2001,  48 
DCR  4370). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  202  of  Crime  Bill  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-129,  June 
29,  2009,  56  DCR  5495). 

Legislative  history  of  Law  10-119.  —  For 
legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
1804. 

Legislative  history  of  Law  10-194.  —  Law 

10-194,  the  "Repeat  Offender  Life  Without  Pa- 
role Amendment  Act  of  1994,"  was  introduced 
in  Council  and  assigned  Bill  No.  10-478,  which 
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was  referred  to  the  Committee  on  the  Judiciary. 
The  Bill  was  adopted  on  first  and  second  read- 
ings on  June  7,  1994,  and  June  21,  1994, 
respectively.  Signed  by  the  Mayor  on  June  21, 
1994,  it  was  assigned  Act  No.  10-254  and  trans- 
mitted to  both  Houses  of  Congress  for  its  re- 
view. D.C.  Law  10-194  became  effective  on 
October  7,  1994. 

Legislative  history  of  Law  10-255.  —  Law 
10-255,  the  "Technical  Amendments  Act  of 
1994,"  was  introduced  in  Council  and  assigned 
Bill  No.  10-673,  which  was  referred  to  the 
Committee  of  the  Whole.  The  Bill  was  adopted 
on  first  and  second  readings  on  June  21,  1994, 
and  July  5,  1994,  respectively.  Signed  by  the 
Mayor  on  July  25,  1994,  it  was  assigned  Act  No. 
10-302  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  10-255  became 
effective  May  16,  1995. 


Legislative  history  of  Law  11-275.  —  Law 

11-275,  the  "Second  Criminal  Code  Technical 
Amendments  Act  of  1996,"  was  introduced  in 
Council  and  assigned  Bill  No.  11-909,  which 
was  referred  to  the  Committee  of  the  Whole. 
The  Bill  was  adopted  in  first  and  second  read- 
ings on  November  7,  1996,  and  December  3, 
1996,  respectively.  Signed  by  the  Mayor  on 
December  24,  1996,  it  was  assigned  Act  No. 
11-520  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  11-275  became 
effective  on  June  3,  1997. 

Legislative  history  of  Law  13-302.  —  For 
Law  13-302,  see  notes  following  §  22-722. 

Legislative  history  of  Law  18-88.  —  For 
Law  18-88,  see  notes  following  §  22-404. 


CASE  NOTES 


Analysis 

Constitutional  rights. 
Examination  of  witnesses. 
Identification  testimony. 
Indictment  and  information. 
Validity 

Constitutional  rights. 

In  view  of  the  potential  harshness  of  the 
result  of  enhanced  sentences,  actual  notice  to 
the  defendant  of  the  prior  convictions  to  be 
relied  upon  by  the  government  is  important. 
Robinson  v  United  States,  756  A.2d  448,  2000 
D.C.  App.  LEXIS  178  (2000). 

Fifth  Amendment  privilege  against  self-in- 
crimination applies  to  sentence  enhancement 
proceedings,  because  defendant  at  sentencing 
hearing  is  faced  with  substantial  risk  of  incur- 
ring a  heavier  sentence.  D.C.  Code  1981,  §  22- 
104a(b)(2);  U.S.  Const.Amend.  5.  Boswell  v. 
United  States,  511  A.2d  29,  1986  D.C.  App. 
LEXIS  360  (1986). 

Trial  judge  violated  defendant's  Fifth  Amend- 
ment rights  by  imposing  enhanced  sentence 
based  on  his  refusal  to  testify  under  oath  at 
sentencing  hearing.  D.C.  Code  1981,  §  22- 
104a(b)(2);  U.S.  Const.Amend.  5.  Boswell  v. 
United  States,  511  A.2d  29,  1986  D.C.  App. 
LEXIS  360  (1986). 

Examination  of  witnesses. 

There  is  no  statutory  requirement  in  sen- 
tence enhancement  proceedings  that  defendant 
be  placed  under  oath  to  raise  issues  of  proof, 
nor  is  there  any  statutory  requirement  that  any 
inquiry  of  any  sort  be  made  of  defendant  during 
hearing  phase  of  recidivist  sentencing  process. 
D.C.  Code  1981,  §§  22-104a(b)(2),  23-lll(c)(l). 
Boswell  V.  United  States,  511  A.2d  29,  1986 
D.C.  App.  LEXIS  360  (1986). 


In  1976  prosecution  for  armed  robbery,  defen- 
dant's robbery  convictions  from  1963  and  1952 
were  admissible  for  impeachment  purposes, 
since  minimum  sentence  imposed  following 
1963  conviction  expired  within  ten  years  of 
trial.  D.C.  Code  §§  14-305,  14-305(b),  (b)(2)(B). 
Glass  V.  United  States,  395  A.2d  796,  1978  D.C. 
App.  LEXIS  369  (1978). 

Identification  testimony. 

Time,  place,  and  circumstances  decide  weight 
to  be  given  evidence  of  identity  of  name  in 
deciding  issue  of  identity  of  person  at  sentence 
enhancement  hearings.  D.C.  Code  1981,  §  22- 
104a(b)(2).  Boswell  v.  United  States,  511  A.2d 
29,  1986  D.C.  App.  LEXIS  360  (1986). 

Indictment  and  information. 

A  sentence  under  the  recidivist  statute  is  not 
a  part  of  the  offense  itself;  it  is  the  possible 
punishment  for  the  latter  which  determines 
whether  the  prosecution  must  be  by  indict- 
ment; recidivist  statute  comes  into  play  after 
the  trial  and  after  accused  has  been  found 
guilty  and  proceedings  thereunder  do  not  in- 
volve inquiry  into  guilt  or  innocence.  D.C.  Code 
§  23-111,  U.S.  Const.  Amend.  5.  Smith  v. 
United  States,  304  A.2d  28,  1973  D.C.  App. 
LEXIS  268  (1973),  writ  of  certiorari  denied  by 
414  U.S.  1114,  94  S.  Ct.  846,  38  L.  Ed.  2d  741, 
1973  U.S.  LEXIS  1888  (1973). 

Validity. 

Repeat  offender  sentencing  statute  was  not 
an  unconstitutional  ex  post  facto  law  as  applied 
in  the  circumstances  of  the  instant  case,  even 
though  defendant  committed  the  offense  which 
formed  the  basis  for  the  enhanced  penalty  after 
the  crime  for  which  he  received  the  enhanced 
sentence.  D.C.  Code  1973,  §  22-104(a);  U.S.C. 
Const.  Art.  1,  §  9,  cl.  3.  Cornwell  v.  United 
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states,  451  A.2d  628,  1982  D.C.  App.  LEXIS 
458  (1982). 


§  22-1805.  Persons  advising,  inciting,  or  conniving  at 
criminal  offense  to  be  charged  as  principals. 

In  prosecutions  for  any  criminal  offense  all  persons  advising,  inciting,  or 
conniving  at  the  offense,  or  aiding  or  abetting  the  principal  offender,  shall  be 
charged  as  principals  and  not  as  accessories,  the  intent  of  this  section  being 
that  as  to  all  accessories  before  the  fact  the  law  heretofore  applicable  in  cases 
of  misdemeanor  only  shall  apply  to  all  crimes,  whatever  the  punishment  may 
be. 

(Mar.  3,  1901,  31  Stat.  1337,  ch.  854,  §  908.) 
Prior  Codifications.  —  1981  Ed.,  §  22-105.        1973  Ed.,  §  22-105. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Defenses. 

Drug  offenses,  weight  and  sufficiency  of  evi- 
dence. 

Indictment  and  information. 
Instructions. 
Jurisdiction  and  venue. 
Parties  to  offense. 

— Accessories  after  the  fact,  parties  to  offense. 
— Accessories  before  the  fact,  parties  to  offense. 
— Community  of  unlawful  interest,  parties  to 

offense. 
— In  general. 

— Incitement  to  offense,  parties  to  offense. 
— Knowledge  and  intent,  parties  to  offense. 
— Presence  at  crime,  parties  to  offense. 
— Principals,  aiders,  abettors,  and  accomplices 

generally,  parties  to  offense. 
— Prosecution  and  punishment  of  principals 

and  accessories,  parties  to  offense. 
— Punishment  generally,  parties  to  offense. 
Persons  liable. 

— Assault  and  battery,  persons  liable. 

— Bribery,  persons  liable. 

— Burglary,  persons  liable. 

— Conspiracy,  persons  liable. 

— Homicide,  persons  liable. 

— In  general. 

— Motor  vehicle  offenses,  persons  liable. 

— Obscenity,  persons  liable. 

— Robbery,  persons  liable. 

— Sexual  assaults,  persons  liable. 

Pleas. 

Presumptions  and  burden  of  proof. 
Questions  of  law  and  fact. 
Review. 

Severance  and  joinder  of  prosecutions. 
Validity  of  related  laws. 


Verdict. 

Weight  and  sufficiency  of  evidence. 
— Assault  and  battery,  weight  and  sufficiency  of 
evidence. 

— Burglary  or  larceny,  weight  and  sufficiency  of 
evidence. 

— Conspiracy,  weight  and  sufficiency  of  evi- 
dence. 

— Gaming  offenses,  weight  and  sufficiency  of 
evidence. 

— Homicide,  weight  and  sufficiency  of  evidence. 
— In  general. 

— Kidnapping,  weight  and  sufficiency  of  evi- 
dence. 

— Motor  vehicle  offenses,  weight  and  suffi- 
ciency of  evidence. 

— Obstructing  justice-,  weight  and  sufficiency 
of  evidence. 

— Robbery,  weight  and  sufficiency  of  evidence. 
— Weapons  offenses,  weight  and  sufficiency  of 
evidence. 

— Wire  fraud,  weight  and  sufficiency  of  evi- 
dence. 
Witnesses  generally. 

Admissibility  of  evidence. 

In  prosecution  of  Puerto  Rican  defendant, 
whose  companion  shot  and  killed  guard  in  front 
of  dwelling  of  President  of  the  United  States, 
for  first-degree  murder,  wherein  defendant  in- 
terposed defense  that  he  and  companion  had  no 
intent  to  kill  anyone  but  merely  wished  to 
create  an  incident  in  order  to  bring  to  the 
attention  of  the  American  people  conditions  in 
Puerto  Rico,  defendant  was  properly  allowed  to 
testify  as  to  his  own  intent.  D.C.  Code  1940, 
§§  22-105,  22-2401.  Collazo  v.  U.S.,  196  F.2d 
573,  1952  U.S.  App.  LEXIS  2497  (C.A.D.C. 
1952). 

To  be  admissible  as  non-hearsay  evidence, 
coconspirator's  out-of-court  statements  must 
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satisfy  both  the  "in  the  course  of"  and  the  "in 
furtherance  of"  requirements.  McCoy  v.  United 
States,  760  A.2d  164,  2000  D.C.  App.  LEXIS 
264  (2000),  writ  of  certiorari  denied  by  532  U.S. 
987,  121  S.  Ct.  1636,  149  L.  Ed.  2d  496,  2001 
U.S.  LEXIS  3147,  69  U.S.L.W.  3672  (2001),  writ 
of  certiorari  denied  by  533  U.S.  909,  121  S.  Ct. 
2257,  150  L.  Ed.  2d  243,  2001  U.S.  LEXIS  4446, 
69  U.S.L.W.  3763  (2001),  writ  of  certiorari  de- 
nied by  534  U.S.  900,  122  S.  Ct.  227,  151  L.  Ed. 
2d  163,  2001  U.S.  LEXIS  6714,  70  U.S.L.W. 
3241  (2001),  writ  of  certiorari  denied  by  534 
U.S.  1005,  122  S.  Ct.  486,  151  L.  Ed.  2d  399, 
2001  U.S.  LEXIS  10160,  70  U.S.L.W.  3316 
(2001). 

Statements  made  after  conspiracy  has  ended 
are  not  admissible  as  non-hearsay  statements 
of  coconspirator.  McCoy  v.  United  States,  760 
A.2d  164,  2000  D.C.  App.  LEXIS  264  (2000), 
writ  of  certiorari  denied  by  532  U.S.  987,  121  S. 
Ct.  1636,  149  L.  Ed.  2d  496,  2001  U.S.  LEXIS 
3147,  69  U.S.L.W.  3672  (2001),  writ  of  certiorari 
denied  by  533  U.S.  909,  121  S.  Ct.  2257,  150  L. 
Ed.  2d  243,  2001  U.S.  LEXIS  4446,  69  U.S.L.W. 
3763  (2001),  writ  of  certiorari  denied  by  534 
U.S.  900,  122  S.  Ct.  227,  151  L.  Ed.  2d  163, 
2001  U.S.  LEXIS  6714,  70  U.S.L.W.  3241 
(2001),  writ  of  certiorari  denied  by  534  U.S. 
1005,  122  S.  Ct.  486,  151  L.  Ed.  2d  399,  2001 
U.S.  LEXIS  10160,  70  U.S.L.W.  3316  (2001). 

Some  acts  of  concealment  may  be  "in  further- 
ance of"  conspiracy,  as  is  required  to  admit 
out-of-court  statement  as  a  nonhearsay  state- 
ment of  coconspirator.  McCoy  v.  United  States, 
760  A.2d  164,  2000  D.C.  App.  LEXIS  264 

(2000)  ,  writ  of  certiorari  denied  by  532  U.S. 
987,  121  S.  Ct.  1636,  149  L.  Ed.  2d  496,  2001 
U.S.  LEXIS  3147,  69  U.S.L.W.  3672  (2001),  writ 
of  certiorari  denied  by  533  U.S.  909,  121  S.  Ct. 
2257, 150  L.  Ed.  2d  243,  2001  U.S.  LEXIS  4446, 
69  U.S.L.W.  3763  (2001),  writ  of  certiorari  de- 
nied by  534  U.S.  900,  122  S.  Ct.  227,  151  L.  Ed. 
2d  163,  2001  U.S.  LEXIS  6714,  70  U.S.L.W. 
3241  (2001),  writ  of  certiorari  denied  by  534 
U.S.  1005,  122  S.  Ct.  486,  151  L.  Ed.  2d  399, 
2001  U.S.  LEXIS  10160,  70  U.S.L.W.  3316 

(2001)  . 

Statements  that  codefendant  made  to  Gov- 
ernment witness  and  to  another  Government 
witness  in  letters  after  main  conspiracy  to  kill 
victim  was  accomplished  two  years  earlier  were 
not  made  "in  furtherance  of"  conspiracy,  and 
therefore  not  admissible  in  joint  trial  as  non- 
hearsay  statements  of  co-conspirator,  where 
there  was  no  evidence  of  an  express  agreement 
to  continue  to  act  in  concert  to  conceal  the 
crime,  particularly  two  years  after  its  commis- 
sion. McCoy  V  United  States,  760  A.2d  164, 
2000  D.C.  App.  LEXIS  264  (2000),  writ  of 
certiorari  denied  by  532  U.S.  987,  121  S.  Ct. 
1636,  149  L.  Ed.  2d  496,  2001  U.S.  LEXIS  3147, 
69  U.S.L.W.  3672  (2001),  writ  of  certiorari  de- 
nied by  533  U.S.  909,  121  S.  Ct.  2257,  150  L. 


Ed.  2d  243,  2001  U.S.  LEXIS  4446,  69  U.S.L.W. 
3763  (2001),  writ  of  certiorari  denied  by  534 
U.S.  900,  122  S.  Ct.  227,  151  L.  Ed.  2d  163, 
2001  U.S.  LEXIS  6714,  70  U.S.L.W.  3241 
(2001),  writ  of  certiorari  denied  by  534  U.S. 
1005,  122  S.  Ct.  486,  151  L.  Ed.  2d  399,  2001 
U.S.  LEXIS  10160,  70  U.S.L.W.  3316  (2001). 

Witness's  reference  to  prior  drug  dealings 
with  defendant  was  admissible  to  show  defen- 
dant's motive  for  committing  the  crimes,  his 
intent  in  entering  house,  and  his  knowledge  of 
where  to  find  the  hidden  safe,  in  prosecution 
arising  from  double  murder  during  a  residen- 
tial robbery.  D.C.  Code  1981,  §§  22-105(a),  22- 
501,  22-1801(a),  22-2401,  22-2901,  22-3202. 
Dancy  v  United  States,  745  A.2d  259,  2000 
D.C.  App.  LEXIS  12  (2000). 

Defenses. 

Where  prosecutor  reindicted  17  defendants 
under  a  26-count  indictment,  after  defendants, 
eight  of  whom  were  charged  under  a  15-count 
indictment,  and  nine  of  whom  were  charged 
under  an  11-count  indictment,  made  motion  to 
join  all  17  defendants  to  be  tried  together,  such 
action  resulted  in  the  appearance  of  vindictive- 
ness  on  the  part  of  the  government,  and  the 
burden  was  on  the  government  to  dispel  that 
appearance.  (Per  Pratt,  J.,  with  one  Judge 
concurring.)  D.C.  Code  §§  22-105,  22-505(a,  b), 
22- 1122(b).  United  States  v  Schiller,  424  A.2d 
51,  1980  D.C.  App.  LEXIS  395  (1980),  writ  of 
certiorari  denied  by  451  U.S.  964,  101  S.  Ct. 
2035,  68  L.  Ed.  2d  341,  1981  U.S.  LEXIS  1897, 
49  U.S.L.W.  3807  (1981). 

Claim  of  defendant  that  it  was  not  he  but  one 
of  his  coescapers  who  held  knife  used  to  rob 
victim  fell  short  of  complete  defense  to  charge  of 
armed  robbery,  since,  even  assuming  defendant 
used  no  weapon,  the  acts  of  his  accomplice  in 
crime  could  be  imputed  to  him  thus  making 
him  chargeable  as  a  principal.  D.C.  Code  §  22- 
105.  Jordan  v  United  States,  350  A.2d  735, 
1976  D.C.  App.  LEXIS  459  (1976). 

Drug  offenses,  weight  and  sufficiency  of 
evidence. 

Sufficient  evidence  supported  conviction  of 
defendant  for  possession  of  cocaine  with  intent 
to  distribute  on  aiding  and  abetting  theory; 
defendant  not  only  resided  at  residence  from 
which  drug  dealer  was  selling  drugs,  but  he 
also  owned  it,  defendant  admitted  that  he  knew 
dealer  was  engaging  in  drug  transactions  at 
residence,  and  that  he  was  a  "go  between"  for 
such  transactions,  and  defendant  testified  that 
he  regularly  used  the  only  working  bathroom  in 
basement  of  residence,  where  empty  plastic 
bags,  razor  blades,  and  two  plates  coated  with 
white  powder  residue  were  located  on  top  of 
bar.  Trapps  v  United  States,  887  A.2d  484, 
2005  D.C.  App.  LEXIS  635  (2005). 

Indictment  and  information. 

Indictment  need  not  include  a  charge  of  aid- 
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ing  and  abetting  in  order  for  the  theory  to  be 
presented  to  the  jury.  Price  v.  United  States, 
813  A.2d  169,  2002  D.C.  App.  LEXIS  723 

(2002)  . 

Allowing  defendant  to  plead  guilty  as  an 
aider  and  abettor,  rather  than  as  a  principal,  to 
charge  of  first-degree  burglary  while  armed 
was  not  a  constructive  amendment  of  indict- 
ment; charge  would  have  read  the  same  regard- 
less of  whether  defendant  was  charged  as  a 
principal  or  as  an  aider  and  abettor.  Johnson  v. 
United  States,  812  A.2d  234,  2002  D.C.  App. 
LEXIS  721  (2002),  writ  of  certiorari  denied  by 
538  U.S.  1045,  123  S.  Ct.  2098,  155  L.  Ed.  2d 
1082,  2003  U.S.  LEXIS  3888,  71  U.S.L.W.  3722 

(2003)  . 

Conviction  of  armed  robbery  defendant  as 
aider  and  abettor  did  not  constitute  construc- 
tive amendment  or  variance  of  indictment, 
which  charged  him  as  principal.  D.C.  Code 
1981,  §  22-105.  Ingram  v.  United  States,  592 
A.2d  992,  1991  D.C.  App.  LEXIS  156  (1991), 
writ  of  certiorari  denied  by  502  U.S.  1017,  112 
S.  Ct.  667,  116  L.  Ed.  2d  757,  1991  U.S.  LEXIS 
7189,  60  U.S.L.W.  3435  (1991). 

Ruling  by  trial  court  that  action  of  prosecutor 
in  reindicting  17  defendants  under  a  single 
26-count  indictment,  after  defendants,  who 
were  charged  under  one  of  two  indictments 
with  11  and  15  counts,  respectively,  made  a 
motion  to  be  tried  together,  was  motivated  by 
vindictiveness  in  seeking  the  new  indictment 
was  without  support  in  the  record.  (Per  Pratt, 
J.,  with  one  Judge  concurring.)  D.C.  Code 
§§  22-105,  22-505(a,  b),  22-1122(b).  United 
States  V.  Schiller,  424  A.2d  51,  1980  D.C.  App. 
LEXIS  395  (1980),  writ  of  certiorari  denied  by 
451  U.S.  964,  101  S.  Ct.  2035,  68  L.  Ed.  2d  341, 
1981  U.S.  LEXIS  1897,  49  U.S.L.W.  3807 
(1981). 

No  variance  existed  between  indictment 
charging  defendant  with  assault  with  a  danger- 
ous weapon  and  evidence  presented  at  trial  as 
result  of  Government's  evidence  that  defendant 
acted  as  a  principal  by  threatening  victim  with 
a  pistol  and  that  defendant  also  acted  as  an 
aider  and  abettor  when  he  passed  pistol  to 
companion  who  shot  victim,  in  view  of  fact  that 
state's  evidence  at  trial  was  based  on  same  set 
of  factual  circumstances  as  was  presented  to 
grand  jury  at  time  of  indictment.  D.C.  Code 
§§  22-105,  22-502.  Barker  v.  United  States,  373 
A.2d  1215,  1977  D.C.  App.  LEXIS  326  (1977). 

Indictment  charging  defendant  with  assault 
with  a  deadly  weapon  was  not  constructively 
amended  by  prosecution  when  it  presented  ev- 
idence that  defendant  acted  as  a  principal  by 
threatening  victim  with  a  pistol  and  that  defen- 
dant also  acted  as  an  aider  and  abettor  when  he 
passed  pistol  to  companion  who  shot  victim, 
and  such  indictment  was  not  constructively 
amended  by  trial  court  when  it  instructed  jury 
that  defendant  could  be  found  guilty  of  such 


crime  either  as  a  principal  or  as  an  aider  and 
abettor.  D.C.C.E  §§  22-105,  22-502.  Barker  v. 
United  States,  373  A.2d  1215,  1977  D.C.  App. 
LEXIS  326  (1977). 

Defendant  convicted  of  sale  and  delivery  of 
drugs  in  violation  of  Federal  Drug  Act  was  not 
prejudiced  by  informations  charging  him  alone 
as  principal  where  there  was  adequate  evi- 
dence to  establish  that  principal  offender  com- 
mitted violations  charged,  evidence  was  suffi- 
cient to  prove  that  defendant  aided  and  abetted 
principal,  and  statute  provided  that  all  persons 
aiding  or  abetting  principal  were  to  be  charged 
as  principals  and  not  as  accessories.  D.C. 
Code§  22-105.  Mason  v.  United  States,  256 
A.2d  565,  1969  D.C.  App.  LEXIS  305  (App. 
1969). 

Under  statute,  although  one  may  not  be  the 
principal  actor,  he  may  be  charged  as  a  princi- 
pal under  the  same  information  in  conjunction 
with  principal  offender  for  acts  of  aiding  and 
abetting.  D.C.  Code  1951,  §  22-105.  Jack  Ber- 
man.  Inc.  v.  District  of  Columbia,  132  A.2d  147, 
1957  D.C.  App.  LEXIS  235  (Cr.App.  1957). 

Instructions. 

Felony-murder  instruction  which  has  been 
used  in  the  District  of  Columbia  jurisdiction,  as 
well  as  the  one  proposed  for  use  by  the  Junior 
Bar  Association,  reflects  an  understanding  that 
the  statute  embraces  occasions  when  the  jury 
may  properly  be  urged  to  find  that  the  homi- 
cidal act  fell  outside  the  scope  of  the  felonious 
crime  which  the  parties  undertook  to  commit; 
accordingly,  it  was  error  for  the  trial  court  to 
forbid  defense  counsel  to  argue  to  the  jury  that 
the  fatal  stabbing  of  the  victim  by  one  of  the 
defendants  was  an  unexpected  response  to  his 
being  slapped  in  the  face  by  the  victim,  was 
independent  of  any  common  purpose  to  rape, 
and  was  without  the  scope  of  the  felonious 
crime  which  the  three  defendants  undertook  to 
commit.  D.C.  Code  §§  22-105,  22-2401.  United 
States  V.  Heinlein,  490  F.2d  725,  1973  U.S.  App. 
LEXIS  7581  (C.A.D.C.  1973). 

Instruction,  in  prosecution  for  burglary  and 
petty  larceny,  pursuant  to  request  for  clarifica- 
tion of  aiding  and  abetting  that  if  B  came  out  of 
bank  and  said  "I  have  just  robbed  it,  I  have  the 
sack  full  of  money,  let's  go,"  and  then  B  got  into 
As  automobile  and  A  took  off  and  ran  knowing 
that  crime  had  been  committed,  and  helped  in 
the  escape,  he  could  be  liable  was  reversibly 
erroneous  where  indictment  did  not  charge 
defendant  with  being  accessory  after  the  fact 
and  where  jury  returned  with  guilty  verdict 
less  than  fifteen  minutes  after  being  given  such 
instruction.  Fed. Rules  Crim.Proc.  rule  52(a),  18 
U.S.C.;  D.C.  Code  §§  22-105,  22-106.  United 
States  V.  Irving,  437  F.2d  649,  1970  U.S.  App. 
LEXIS  7012  (C.A.D.C.  1970). 

In  prosecution  of  Puerto  Rican  defendant, 
whose  companion  shot  and  killed  guard  in  front 
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of  dwelling  of  President  of  the  United  States, 
for  first  degree  murder,  wherein  defendant  in- 
terposed defense  that  he  and  companion, 
though  armed  with  pistols,  had  no  intent  to  kill 
anyone  but  merely  wished  to  create  an  incident 
in  order  to  bring  to  the  attention  of  American 
people  conditions  in  Puerto  Rico,  court  properly 
charged  jury  that  defendant's  testimony  as  to 
conditions  in  Puerto  Rico  had  nothing  to  do 
with  the  case,  over  objection  of  defendant  that 
such  conditions  were  relevant  and  material  to 
issue  of  his  intent  and  materially  responsive  to 
prosecutor's  claim  of  motive.  D.C.  Code  1940, 
§§  22-105,  22-2401.  Collazo  v.  U.S.,  196  F.2d 
573,  1952  U.S.  App.  LEXIS  2497  (C.A.D.C. 
1952). 

Fact  that  there  was  evidence  that  one  of  the 
three  defendants  jointly  indicted  on  charge  of 
murder  in  perpetration  of  robbery  threw  away 
the  gun  and  bullets  after  the  murder  did  not 
require  an  instruction  that  jury  could  find  such 
defendant  guilty  as  accessory  after  the  fact, 
where  such  defendant's  testimony  and  other 
circumstances  stamped  him  as  an  accessory 
before  the  fact  and  therefore  guilty  as  a  princi- 
pal. D.C.  Code  1940,  §§  22-105,  22-2401.  Hall  v. 
U.S.,  168  F.2d  161,  1948  U.S.  App.  LEXIS  2025 
(1948). 

Non-structural  defect  case  involving  clearly 
erroneous  aiding  and  abetting  instruction  did 
not  fall  within  that  special  category  of  errors 
that  could  be  corrected  regardless  of  their  effect 
on  the  outcome,  or  which  should  be  presumed 
prejudicial  if  the  defendant  cannot  make  a 
specific  showing  of  prejudice;  instead,  this  case 
would  be  decided  under  normal  plain  error  rule 
where  defendant,  rather  than  government, 
bore  burden  of  persuasion  with  respect  to  prej- 
udice, and  to  show  that  the  non-structural  error 
affected  his  substantial  rights,  defendant  had 
to  show  reasonable  probability  that  the  aiding 
and  abetting  instruction  had  prejudicial  effect 
on  outcome  of  his  trial.  Kidd  v.  United  States, 
940A.2d  118,  2007  D.C.  App.  LEXIS  683  (2007). 

Aiding  and  abetting  instruction  that  defen- 
dants could  be  guilty  for  acts  of  others  that 
were  "natural  and  probable  consequence  of  a 
crime  in  which  they  intentionally  took  part," 
which  did  not  instruct  jury  that  it  had  to  find 
that  defendants  had  specific  intent  to  commit 
crime,  was  not  plain  error;  testimony  of  co- 
conspirator established  without  question  that 
each  defendant  had  requisite  intent,  beginning 
with  joint  resolve  to  "go  rob  someone,"  one 
defendant  had  driven  car  that  facilitated  crime 
spree  while  other  defendant  carried  shotgun  in 
front  seat  and  pointed  out  first  victim,  and 
defendants  were  both  charged  with  conspiracy, 
pursuant  to  which  they  could  be  convicted  of 
substantive  crimes  even  if  they  did  not  take 
part  directly,  so  long  as  co-conspirator  commit- 
ted crime  in  furtherance  of,  and  as  natural 
consequence,  of  conspiracy.  Kidd  v.  United 


States,  940  A.2d  118,  2007  D.C.  App.  LEXIS 
683  (2007). 

Error  in  trial  court's  jury  instruction  in  trial 
for  first-degree  premeditated  murder  that  an 
aider  and  abettor  is  legally  responsible  for  the 
acts  of  other  persons  "that  are  the  natural  and 
probable  consequences  of  the  crime  or  criminal 
venture  in  which  she  intentionally  partici- 
pates," which  allowed  conviction  on  theory  of 
aiding  and  abetting  without  proof  of  mens  rea 
required  for  offense,  was  of  constitutional  mag- 
nitude and,  thus,  under  Chapman  standard, 
required  reversal  unless  harmless  beyond  a 
reasonable  doubt.  Wilson-Bey  v.  United  States, 
903  A.2d  818,  2006  D.C.  App.  LEXIS  424 
(2006),  writ  of  certiorari  denied  by  550  U.S. 
933,  127  S.  Ct.  2248,  167  L.  Ed.  2d  1089,  2007 
U.S.  LEXIS  5173,  75  U.S.L.W.  3607  (2007). 

Instruction  on  aiding  and  abetting  that  in- 
cluded statement  "you  must  find  that  the  [the 
defendant]  knowingly  associated  himself  with 
the  person  who  committed  the  crime,"  was 
proper  statement  of  law,  in  prosecution  for 
possession  of  cocaine  with  intent  to  distribute, 
as  statement  was  consistent  with  statute, 
which  focused  on  "aiding  or  abetting  the  prin- 
cipal offender,"  and  statement  was  consistent 
with  elements  of  an  aiding  and  abetting  case. 
Trapps  V.  United  States,  887  A.2d  484,  2005 
D.C.  App.  LEXIS  635  (2005). 

Court  of  Appeals  would  review  for  plain  error 
issue  of  whether  trial  court  gave  improper 
aiding  and  abetting  instruction,  in  prosecution 
for  possession  of  cocaine  with  intent  to  distrib- 
ute, as  defendant  failed  to  object  to  instruction 
with  specificity  before  jury  began  its  delibera- 
tions, as  required  by  rule,  despite  having  had 
ample  opportunity  to  do  so  before  trial  court 
instructed  jury,  and  even  after  instruction  was 
complete  but  before  jury  retired  to  deliberate. 
Trapps  V.  United  States,  887  A.2d  484,  2005 
D.C.  App.  LEXIS  635  (2005). 

Instruction  on  aiding  and  abetting  was  per- 
missible in  armed  robbery  prosecution  against 
unarmed  defendant;  evidence  of  participation 
by  three  persons  indicated  that  someone  other 
than  defendant  was  the  principal,  and  eviden- 
tiary predicate  thus  existed.  Hawthorne  v. 
United  States,  829  A.2d  948,  2003  D.C.  App. 
LEXIS  532  (2003). 

Whether  to  give  an  aiding  and  abetting  in- 
struction is  a  matter  within  the  sound  discre- 
tion of  the  trial  court.  Hawthorne  v.  United 
States,  829  A.2d  948,  2003  D.C.  App.  LEXIS 
532  (2003). 

Whether  to  give  an  aiding  and  abetting  in- 
struction is  left  to  the  sound  discretion  of  the 
trial  court.  Edwards  v.  United  States,  767  A.2d 
241,  2001  D.C.  App.  LEXIS  45  (2001). 

Instruction  on  aiding  and  abetting  was  sup- 
ported, in  second-degree  murder  prosecution 
arising  from  death  of  defendant's  infant  daugh- 
ter from  scalding  bath,  by  evidence  that  defen- 


414 


General  Offenses 


§  22-1805 


dant's  wife  or  older  daughter  may  have  placed 
victim  and  her  twin  sister  in  tub  and  that 
defendant  hit  infants  on  head  with  empty  plas- 
tic soft-drink  bottle  in  order  to  keep  them  in 
tub,  as  well  as  by  defense  arguments  that 
continually  attempted  to  shift  blame  for  vic- 
tim's scalding  from  defendant  to  his  wife.  Ed- 
wards V.  United  States,  767  A.2d  241,  2001  D.C. 
App.  LEXIS  45  (2001). 

No  special  unanimity  instruction  was  neces- 
sary, despite  defendant's  claim  that  some  jurors 
may  have  found  him  guilty  of  aiding  and  abet- 
ting, while  others  may  have  convicted  him  as 
principal;  there  was  only  one  course  of  conduct 
and  all  jurors  agreed  that  defendant  partici- 
pated in  offense,  whether  as  aider  or  principal. 
D.C.  Code  1981,  §  22-105.  Simms  v  United 
States,  634  A.2d  442,  1993  D.C.  App.  LEXIS 
304  (1993). 

In  prosecution  for,  inter  alia,  burglary,  there 
was  no  evidentiary  basis  for  instructing  jury 
that  defendant  may  have  been  aider  or  abettor; 
while  there  was  evidence  from  which  one  could 
reasonably  infer  that  other  person,  who  was 
found  outside  building  near  alleged  burglar's 
tools,  might  have  aided  and  abetted  defendant, 
who  was  allegedly  seen  inside  building  and 
apprehended  after  fleeing  from  it  to  avoid  ap- 
prehension, there  was  no  evidence  from  which 
to  conclude  that  other  person  was  principal. 
D.C.  Code  1981,  §  22-105.  Brooks  v.  United 
States,  599  A.2d  1094,  1991  D.C.  App.  LEXIS 
304  (1991). 

Defendant's  suggestion  as  pro  se  counsel  that 
there  might  have  been  third  party  who  burglar- 
ized restaurant  could  not  support  aiding  and 
abetting  instruction;  only  evidence  against  de- 
fendant was  that  he  was  identified  as  burglar 
inside  restaurant  and  apprehended  as  he  left  it, 
and  thus,  defendant  was  either  principal  or 
nonparticipant.  D.C.  Code  1981,  §  22-105. 
Brooks  V  United  States,  599  A.2d  1094,  1991 
D.C.  App.  LEXIS  304  (1991). 

In  prosecution  for,  inter  alia,  burglary,  court 
committed  reversible  error  when,  after  com- 
mencement of  jury  deliberations,  it  instructed 
jury  on  law  of  aiding  and  abetting  in  absence  of 
evidentiary  support  for  such  instruction;  since 
aiding  and  abetting  instruction  permitted  jury 
to  convict  defendant  even  if  he  were  never  in 
building,  error  undercut  assumption  on  which 
his  defense  was  predicated,  i.e.,  that  there 
might  have  been  third  party  who  burglarized 
building,  and  no  remedial  steps  were  taken,  for 
there  was  no  further  closing  argument  at  which 
defendant  could  attempt  to  refute  aiding  and 
abetting  theory  D.C.  Code  1981,  §  22-105. 
Brooks  V  United  States,  599  A.2d  1094,  1991 
D.C.  App.  LEXIS  304  (1991). 

Defendant  in  second-degree  burglary  prose- 
cution could  not  have  been  prejudiced  by 
court's  response  to  jury's  question  that  aiding 
and  abetting  instruction  applied  to  second-de- 


gree burglary,  in  that  it  was  unnecessary  for 
jury  to  agree  on  whether  he  was  inside  shoe 
store;  one  who  aids  and  abets  principal  in 
committing  crime  is  charged  as  principal.  D.C. 
Code  1981,  §§  22-105,  22-1801(b).  Tyler  v. 
United  States,  495  A.2d  1180,  1985  D.C.  App. 
LEXIS  444  (1985). 

Trial  court  did  not  abuse  its  discretion  in 
responding  to  jury's  note,  after  discussing  note 
with  counsel,  that  aiding  and  abetting  instruc- 
tion which  had  been  given  only  on  count  of 
destruction  of  property  also  applied  to  second- 
degree  burglary  charge.  D.C.  Code  1981,  §  22- 
105;  Criminal  Rule  30.  Tyler  v  United  States, 
495  A.2d  1180,  1985  D.C.  App.  LEXIS  444 
(1985). 

In  prosecution  for  aiding  and  abetting  an- 
other in  practice  of  healing  art  without  a  li- 
cense, trial  court  did  not  commit  reversible 
error  in  using  descriptive  language  "other  crim- 
inal acts  or  other  bad  acts"  in  its  jury  instruc- 
tion on  proper  consideration  of  certain  evidence 
since,  in  context  of  instructions  as  whole,  there 
was  little  prejudicial  impact.  D.C.  Code  1973, 
§§  2-102,  22-105.  Jacobs  v  United  States,  436 
A.2d  1286,  1981  D.C.  App.  LEXIS  390  (1981). 

In  prosecution  for  aiding  and  abetting  an- 
other in  practice  of  healing  art  without  license, 
trial  court's  instructions  on  aiding  and  abetting 
did  not  constitute  reversible  error,  especially 
where  defendant  did  not  object  to  instructions 
at  trial.  D.C.  Code  1973,  §§  2-102,  22-105. 
Jacobs  V  United  States,  436  A.2d  1286,  1981 
D.C.  App.  LEXIS  390  (1981). 

Although  the  trial  court,  which  instructed 
the  jury  that  it  could  convict  defendants  of 
felony-murder  if  it  found  that  the  killings  oc- 
curred "in  the  course  of  the  felony,"  should  have 
included  the  phrase  "in  furtherance  of  the  com- 
mon purpose  to  commit  the  felony"  in  its  in- 
struction, no  reversible  error  occurred  since  the 
instructions  actually  given  informed  the  jury  of 
the  applicable  legal  principles;  by  instructing 
that  the  killing  must  occur  in  "the  course  of  a 
felony,"  the  court  informed  the  jury  that  the 
connection  between  the  felony  and  homicide 
must  be  more  than  a  coincidence  of  time  and 
place,  and  defense  counsel  was  not  prevented 
from  arguing  to  the  jury  that  the  killings  were 
outside  the  scope  of,  and  foreign  to,  the  original 
plan  or  design.  D.C.  Code  §§  22-105,  22-2401. 
Christian  v  United  States,  394  A.2d  1,  1978 
D.C.  App.  LEXIS  346  (1978),  writ  of  certiorari 
denied  by  442  U.S.  944,  99  S.  Ct.  2889,  61  L.  Ed. 
2d  315,  1979  U.S.  LEXIS  2203  (1979). 

In  proceeding  in  which  defendant  was  con- 
victed of  two  counts  of  first-degree  murder, 
instruction,  which  tracked  language  of  the 
standard  jury  instruction  on  aiding  and  abet- 
ting, did  not  impose  a  greater  or  different 
responsibility  than  was  justified  by  the  law  and 
the  evidence  in  the  case;  such  instruction  was 
not  prejudicial,  though  it  may  have  been  both 
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vague  and  superfluous  in  the  first-degree  mur- 
der context.  D.C.  Code  §§  22-105,  22-2401. 
Hackney  v.  United  States,  389  A.2d  1336,  1978 
D.C.  App.  LEXIS  479  (1978),  writ  of  certiorari 
denied  by  439  U.S.  1132,  99  S.  Ct.  1054,  59  L. 
Ed.  2d  95,  1979  U.S.  LEXIS  645  (1979). 

Instructions  relating  to  aiding  and  abetting 
with  respect  to  charge  of  robbery,  read  in  their 
entirety  rather  than  in  segments,  did  not  war- 
rant reversal,  despite  contention  that  instruc- 
tion failed  to  require  finding  of  intent  to  sup- 
port robbery  conviction.  D.C.  Code  §  22-105. 
Shanahan  v.  United  States,  354  A.2d  524,  1976 
D.C.  App.  LEXIS  501  (1976). 

Where  no  evidence  was  adduced  as  to  iden- 
tity of  forger,  court  erred  in  giving  aiding  and 
abetting  instruction.  D.C.  Code  §  22-105. 
Payton  v.  United  States,  305  A.2d  512,  1973 
D.C.  App.  LEXIS  304  (1973). 

Testimony  of  assault  victim  that  defendant 
and  two  other  men  were  "after"  him  authorized 
instruction  to  jury  on  theory  of  aiding  and 
abetting  even  if  defendant's  actions  did  not 
assume  proportions  of  assault.  D.C.  Code  1951, 
§§  22-105,  22-504.  Rogers  V.  U.S.,  174A.2d356, 
1961  D.C.  App.  LEXIS  324  (Cr.App.  1961). 

Defendants  were  not  entitled  to  complain 
that  the  trial  court  erroneously  failed  to  tell  the 
jury  that  a  defendant  was  an  accomplice  rather 
than  a  principal  where  the  trial  judge  gave 
instructions  which  were  full  and  correct  and 
reflected  the  statutory  provision  that  all  who 
aid  or  abet  in  the  commission  of  a  crime  are 
charged  as  principals.  D.C.  Code  1951,  §  22- 
105.  Cooper  v.  U.S.,  123  A.2d  918,  1956  D.C. 
App.  LEXIS  207  (Cr.App.  1956). 

Jurisdiction  and  venue. 

In  prosecution  for  the  unauthorized  use  of  a 
vehicle  and  larceny  of  other  property  in  District 
of  Columbia,  evidence  on  issue  of  whether  de- 
fendant had  aided  and  abetted  those  who  took 
the  property  and  whether  the  planning  and  the 
taking  were  within  the  District  sustained  con- 
viction, even  though  it  was  not  shown  that 
defendant  was  present  at  the  taking  or  had 
used  the  automobile  in  the  District.  D.C.  Code 
1951,  §§  22-105,  22-2201,  22-2204;  18  U.S.C. 
§  2.  Williams  v.  U.S.,  215  F.2d  35,  1954  U.S. 
App.  LEXIS  2807  (C.A.D.C.  1954). 

Even  if  defendant  had  taken  money  from 
robbery  victim  prior  to  time  automobile  entered 
District  of  Columbia,  such  a  defense  would  not 
preclude  conviction  for  robbery  in  District  of 
Columbia,  since  robbery  was  not  finished  until 
robbers  had  accomplished  by  force  of  arms  their 
getaway  with  the  loot  which  occurred  in  the 
District  of  Columbia.  D.C.  Code  §§  11- 
923(b)(1),  22-105;  D.C.  Code  SCR,  Criminal 


Rule  32(d).  Jordan  v.  United  States,  350  A.2d 
735,  1976  D.C.  App.  LEXIS  459  (1976). 

Parties  to  offense. 

—  Accessories  after  the  fact,  parties  to 

offense. 

Defendant  could  be  convicted  as  accessory 
after  fact,  even  though  he  was  present  before, 
during  and  after  crime.  D.C.  Code  1961,  §§  22- 
105,  22-106;  18  U.S.C.  §  3.  Smith  v.  U.S.,  306 
F.2d  286,  1962  U.S.  App.  LEXIS  4395  (C.A.D.C. 
1962). 

—  Accessories  before  the  fact,  parties  to 

offense. 

Common-law  accessory  before  the  fact  is 
treated  as  aider  and  abettor  and  is  deemed 
responsible  for  reasonable  and  probable  results 
of  his  acts.  D.C.  Code  1981,  §  22-105.  Murchi- 
son  V.  United  States,  486  A.2d  77,  1984  D.C. 
App.  LEXIS  575  (1984). 

—  Community  of  unlawful  interest,  par- 

ties to  offense. 

Accomplice  who  aids  and  abets  the  commis- 
sion of  a  felony  is  legally  responsible  as  a 
principal  for  all  acts  of  another  person  which 
are  in  furtherance  of  the  common  purpose,  if 
the  act  done  either  is  within  the  scope  of  that 
purpose  or  is  the  natural  or  probable  conse- 
quence of  the  act  intended.  D.C.  Code  §  22-105. 
Christian  v.  United  States,  394  A.2d  1,  1978 
D.C.  App.  LEXIS  346  (1978),  writ  of  certiorari 
denied  by  442  U.S.  944,  99  S.  Ct.  2889,  61  L.  Ed. 
2d  315,  1979  U.S.  LEXIS  2203  (1979). 

Though  there  must  exist  a  community  of 
unlawful  intent  between  accessory  and  perpe- 
trator of  the  crime,  accessory  need  not  neces- 
sarily have  intended  the  particular  crime  com- 
mitted by  the  principal.  D.C.  Code  §  22-105. 
Hackney  v.  United  States,  389  A.2d  1336,  1978 
D.C.  App.  LEXIS  479  (1978),  writ  of  certiorari 
denied  by  439  U.S.  1132,  99  S.  Ct.  1054,  59  L. 
Ed.  2d  95,  1979  U.S.  LEXIS  645  (1979). 

—  In  general. 

Under  record,  trial  court's  finding  that  juve- 
nile was  an  aider  and  abettor  in  assault  and 
robbery,  and  hence  a  delinquent,  was  not 
plainly  wrong.  D.C.  Code  §§  22-105,  22-502, 
22-2901.  In  re  W,  294  A.2d  174,  1972  D.C.  App. 
LEXIS  237  (1972). 

—  Incitement  to  offense,  parties  to  offense. 

On  who  procures,  commands,  advises,  insti- 
gates or  incites  the  commission  of  an  offense, 
though  not  personally  present  at  its  commis- 
sion is  by  the  common  law  an  accessory  before 
the  fact,  and  by  statute  all  such  persons  are 
made  principals.  D.C.  Code  1940,  §  22-105. 
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Ladrey  v.  U.S.,  155  F.2d  417,  1946  U.S.  App. 
LEXIS  2214  (1946). 

—  Knowledge  and  intent,  parties  to  of- 

fense. 

Having  knowledge  of  the  offenses  and  failing 
to  withdraw  can  be  sufficient  to  establish  im- 
plied approval,  and  hence  aiding  and  abetting. 
Johnson  v.  United  States,  883  A.2d  135,  2005 
D.C.  App.  LEXIS  488  (2005). 

Aider  and  abettor  need  not  have  same  crim- 
inal intent  as  the  principal.  D.C.  Code  1981, 
§  22-105.  Daniels  v.  United  States,  738  A.2d 
240,  1999  D.C.  App.  LEXIS  198  (1999). 

Person  aids  and  abets  principal  in  commit- 
ting criminal  offense  if  he  knowingly  associates 
himself  in  some  way  with  criminal  venture 
with  intent  to  commit  crime.  D.C.  Code  1981, 
§  22-105.  Murchison  v.  United  States,  486  A.2d 
77,  1984  D.C.  App.  LEXIS  575  (1984). 

Aiding  and  abetting  is  established  if  accused 
associated  himself  with  the  venture,  partici- 
pated in  it  as  in  something  that  he  wished  to 
bring  about  and  sought  by  his  action  to  make  it 
succeed.  D.C.  Code  §  22-105.  Hackney  v. 
United  States,  389  A.2d  1336,  1978  D.C.  App. 
LEXIS  479  (1978),  writ  of  certiorari  denied  by 
439  U.S.  1132,  99  S.  Ct.  1054,  59  L.  Ed.  2d  95, 
1979  U.S.  LEXIS  645  (1979). 

One  who  knowingly  participates  in  the  com- 
mission of  a  criminal  act  by  assisting  principal 
is  equally  Hable.  D.C.  Code  §  22-105.  Mont- 
gomery V.  United  States,  384  A.2d  655,  1978 
D.C.  App.  LEXIS  456  (1978). 

There  is  no  requirement  that  defendant  have 
identical  intent  of  principal  at  time  and  place  of 
offense  in  order  to  be  convicted  as  aider  and 
abettor.  D.C.  Code  §  22-105.  Allen  v.  United 
States,  383  A.2d  363,  1978  D.C.  App.  LEXIS 
429  (1978). 

An  individual  who  knowingly  participates  in 
the  commission  of  a  criminal  act  by  assisting 
the  principal  is  equally  liable;  and  in  this  con- 
nection, the  Government  need  only  establish 
that  an  offense  was  committed  by  someone, 
that  the  accused  assisted  or  participated  in  its 
commission,  and  that  he  or  she  did  so  with 
guilty  knowledge.  D.C.  Code  §  22-105.  Graham 
V.  United  States,  377  A.2d  1138,  1977  D.C.  App. 
LEXIS  386  (1977),  writ  of  certiorari  denied  by 
434  U.S.  1022,  98  S.  Ct.  748,  54  L.  Ed.  2d  770, 
1978  U.S.  LEXIS  400  (1978). 

Individual  who  knowingly  participates  in 
commission  of  criminal  act  by  assisting  princi- 
pal is  equally  Hable.  D.C.  Code  §  22-105.  Byrd 
V.  United  States,  364  A.2d  1215,  1976  D.C.  App. 
LEXIS  394  (1976). 

—  Presence  at  crime,  parties  to  offense. 

Culpable  aider  and  abetter  need  not  perform 
substantive  offense,  need  not  know  its  details 
and  need  not  even  be  present  so  long  as  offense 
committed  by  principal  was  in  furtherance  of 


common  design.  18  U.S.C.  §  2;  D.C.  Code  §  22- 
105.  United  States  v.  Sampol,  636  F.2d  621, 
1980  U.S.  App.  LEXIS  14134  (C.A.D.C.  1980). 

Mere  presence  at  scene  of  crime  is  not  suffi- 
cient to  convict  one  of  aiding  and  abetting;  what 
is  required  is  evidence  that  the  accused  know- 
ingly associated  himself  in  some  way  with  the 
criminal  venture,  that  he  participated  in  it  as 
something  that  he  wished  to  bring  about,  and 
that  he  sought  by  his  action  to  make  it  succeed. 
D.C.  Code  §  22-105.  United  States  v.  Lumpkin, 
448  F.2d  1085,  1971  U.S.  App.  LEXIS  9452 
(C.A.D.C.  1971). 

Mere  presence  or  awareness  is  insufficient  to 
make  out  a  conviction  for  either  aiding  and 
abetting  or  conspiracy.  McCoy  v.  United  States, 
890  A.2d  204,  2006  D.C.  App.  LEXIS  7  (2006). 

Mere  presence  at  the  scene  of  the  crime, 
without  more,  is  generally  insufficient  to  prove 
involvement  in  the  crime  but  it  will  be  deemed 
enough  if  it  is  intended  to  aid  and  does  aid  the 
primary  actors;  presence  is  thus  equated  to 
aiding  and  abetting  when  it  is  shown  that  it 
designedly  encourages  the  perpetrator,  facili- 
tates the  unlawful  deed,  such  as  when  the 
accused  acts  as  a  lookout,  or  where  it  stimu- 
lates others  to  render  assistance  to  the  criminal 
act.  Johnson  v.  United  States,  883  A.2d  135, 
2005  D.C.  App.  LEXIS  488  (2005). 

The  accused's  presence  will  be  equated  with 
aiding  and  abetting  when  it  is  shown  that  it 
designedly  encourages  the  perpetrator,  facili- 
tates the  unlawful  deed,  or  where  it  stimulates 
others  to  render  assistance  to  the  criminal  act. 
Smith  V.  United  States,  837  A.2d  87,  2003  D.C. 
App.  LEXIS  701  (2003),  writ  of  certiorari  de- 
nied by  541  U.S.  1081,  124  S.  Ct.  2435,  158  L. 
Ed.  2d  996,  2004  U.S.  LEXIS  3976,  72  U.S.L.W. 
3733  (2004). 

To  support  an  inference  of  guilty  participa- 
tion in  the  crime  as  an  aider  and  abettor,  an 
additional  requirement,  beyond  mere  presence, 
is  that  there  be  some  proof  of  conduct  which 
designedly  encourages  or  facilitates  the  crime. 
Smith  V.  United  States,  837  A.2d  87,  2003  D.C. 
App.  LEXIS  701  (2003),  writ  of  certiorari  de- 
nied by  541  U.S.  1081,  124  S.  Ct.  2435,  158  L. 
Ed.  2d  996,  2004  U.S.  LEXIS  3976,  72  U.S.L.W. 
3733  (2004). 

While  mere  presence  at  the  scene  of  a  crime 
is  insufficient  to  establish  criminal  participa- 
tion in  the  offense,  proof  of  presence  at  the 
scene  of  a  crime  plus  conduct  which  designedly 
encourages  or  facilitates  a  crime  will  support 
an  inference  of  guilty  participation  in  the  crime 
as  an  aider  and  abettor.  Smith  v.  United  States, 
837  A.2d  87,  2003  D.C.  App.  LEXIS  701  (2003), 
writ  of  certiorari  denied  by  541  U.S.  1081,  124 
S.  Ct.  2435,  158  L.  Ed.  2d  996,  2004  U.S.  LEXIS 
3976,  72  U.S.L.W.  3733  (2004). 

A  person  need  not  be  personally  present 
during  the  commission  of  the  offense  to  be 
found  guilty  of  aiding  and  abetting.  Lyons  v. 
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U.S.,  833  A.2d  481,  2003  D.C.  App.  LEXIS  618 
(2003). 

Proof  of  presence  at  scene  of  crime  plus 
conduct  which  designedly  encourages  or  facili- 
tates a  crime  will  support  inference  of  guilty 
participation  in  the  crime  as  aider  and  abettor. 
D.C.  Code  1981,  §  22-105.  Daniels  v.  United 
States,  738  A.2d  240,  1999  D.C.  App.  LEXIS 
198  (1999). 

Person  need  not  be  personally  present  during 
commission  of  offense  to  be  found  guilty  of 
aiding  and  abetting;  moreover,  there  is  no  pre- 
requisite that  the  principal  perpetrator  of  the 
offense  also  be  convicted.  D.C.  Code  1981,  §  22- 
105.  Murchison  v.  United  States,  486  A.2d  77, 
1984  D.C.  App.  LEXIS  575  (1984). 

Presence  at  scene  of  crime,  even  when  cou- 
pled with  knowledge  that  crime  is  being  com- 
mitted, is  generally  not  enough  to  constitute 
aiding  and  abetting;  however,  an  act  of  rela- 
tively slight  moment,  when  coupled  with 
knowledge,  may  warrant  finding  of  participa- 
tion in  crime.  D.C.  Code  §  22-105.  Montgomery 
V.  United  States,  384  A.2d  655,  1978  D.C.  App. 
LEXIS  456  (1978). 

Presence  at  scene  of  crime,  while  insufficient 
without  more  to  prove  criminal  complicity,  will 
constitute  aiding  and  abetting  if  it  designedly 
encourages  the  perpetrator,  facilitates  the  un- 
lawful deed  or  stimulates  others  to  render  as- 
sistance to  criminal  act.  D.C.  Code  §  22-105. 
Creek  V.  United  States,  324  A.2d  688,  1974  D.C. 
App.  LEXIS  268  (1974). 

Proof  of  presence  at  scene  of  crime  plus 
conduct  which  designedly  encourages  or  facili- 
tates a  crime  will  support  an  inference  of  guilty 
participation  in  the  crime  as  an  aider  and 
abettor.  D.C.  Code  §  22-105.  Quarles  v.  United 
States,  308  A.2d  773,  1973  D.C.  App.  LEXIS 
333  (1973). 

Proof  of  an  accused's  presence  at  the  scene  of 
a  crime  alone  cannot  support  a  conviction  of 
aiding  and  abetting  the  commission  of  a  crime. 
D.C.  Code  §  22-105.  Quarles  v.  United  States, 
308  A.2d  773,  1973  D.C.  App.  LEXIS  333 
(1973). 

—  Principals,  aiders,  abettors,  and  accom- 
plices generally,  parties  to  offense. 

Criminal  accountability  does  not  depend  in- 
exorably upon  personal  performance  of  the  acts 
comprising  an  offense;  he  who  assists  the  per- 
petrator of  a  crime  in  its  commission  is  as  much 
answerable  as  if  he  had  engaged  in  all  of  its 
essential  aspects  himself.  18  U.S.C.  §  2(a); 
D.C.  Code  §  22-105.  United  States  v.  Staten, 
581  F.2d  878,  1978  U.S.  App.  LEXIS  11271 
(C.A.D.C.  1978). 

Elements  of  the  offense  of  aiding  and  abet- 
ting are  guilty  knowledge  on  part  of  accused, 
that  an  offense  was  committed  by  someone,  and 
that  the  defendant  assisted  or  participated  in 
the  commission  of  the  offense.  18  U.S.C.  §  2(a); 


D.C.  Code  §  22-105.  United  States  v.  Staten, 
581  F.2d  878,  1978  U.S.  App.  LEXIS  11271 
(C.A.D.C.  1978). 

There  must  be  a  guilty  principal  before  there 
can  be  an  aider  and  abettor.  18  U.S.C.  §  2(a); 
D.C.  Code  §  22-105.  United  States  v.  Staten, 
581  F.2d  878,  1978  U.S.  App.  LEXIS  11271 
(C.A.D.C.  1978). 

In  order  to  aid  and  abet  another  to  commit  a 
crime  it  is  necessary,  under  District  of  Colum- 
bia law,  that  a  defendant  in  some  sort  associate 
himself  with  the  venture,  that  he  participate  in 
it  as  in  something  that  he  wishes  to  bring 
about,  that  he  seek  by  his  action  to  make  it 
succeed.  D.C.  Code  §  22-105.  United  States  v. 
McCall,  460  F.2d  952,  1972  U.S.  App.  LEXIS 
10560  (C.A.D.C.  1972). 

Where  defendants  are  charged  as  principals 
under  aiding  and  abetting  statute,  act  of  one 
defendant  is  act  of  each.  D.C.  Code  1961,  §  22- 
105.  Turberville  v.  U.S.,  303  F.2d  411,  1962  U.S. 
App.  LEXIS  6036  (C.A.D.C.  1962). 

Elements  of  aiding  and  abetting  offense  are 
that  a  crime  was  committed  by  someone,  the 
accused  assisted  or  participated  in  its  commis- 
sion, and  the  accused's  participation  was  with 
guilty  knowledge.  Trapps  v.  United  States,  887 
A.2d  484,  2005  D.C.  App.  LEXIS  635  (2005). 

One  who  aids  and  abets  the  principal  in 
committing  the  crime  is  charged  as  a  principal. 
Johnson  v.  United  States,  883  A.2d  135,  2005 
D.C.  App.  LEXIS  488  (2005). 

The  essential  elements  of  aiding  and  abetting 
are:  (1)  that  an  offense  was  committed  by 
someone;  (2)  that  the  accused  participated  in 
the  commission;  and  (3)  that  he  did  so  with 
guilty  knowledge.  Williams  v.  United  States, 
881  A.2d  557,  2005  D.C.  App.  LEXIS  453 
(2005),  writ  of  certiorari  denied  by  546  U.S. 
1112,  126  S.  Ct.  1132,  163  L.  Ed.  2d  892,  2006 
U.S.  LEXIS  700  (2006). 

While  a  defendant  may  be  charged  and  con- 
victed as  the  principal,  even  though  the  proof  is 
that  he  was  only  an  aider  and  abettor,  there 
must  be  evidence  that  someone  other  than 
defendant  was  the  principal  whom  the  defen- 
dant aided  and  abetted.  Hawthorne  v.  United 
States,  829  A.2d  948,  2003  D.C.  App.  LEXIS 
532  (2003). 

One  who  aids  and  abets  another  in  a  criminal 
offense  can  be  charged  as  the  principal  for  all 
acts  committed  in  furtherance  of  the  common 
purpose.  McCuUough  v.  United  States,  827  A.2d 
48,  2003  D.C.  App.  LEXIS  425  (2003). 

To  be  an  aider  or  abettor  in  the  commission  of 
a  charged  offense,  the  accused  must  be  con- 
cerned in  the  commission  of  the  specific  crime 
with  which  the  principal  defendant  is  charged, 
he  must  be  an  associate  in  guilt  of  that  crime,  a 
participant  in  that  offense  as  a  principal  or 
accessory.  Porter  v.  United  States,  826  A.2d 
398,  2003  D.C.  App.  LEXIS  421  (2003). 
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While  there  must  be  evidence  that  someone 
other  than  defendant  was  the  principal  whom 
he  or  she  aided  and  abetted,  it  is  not  necessary 
for  conviction  that  the  principal's  identity  be 
estabHshed.  Price  v.  United  States,  813  A.2d 
169,  2002  D.C.  App.  LEXIS  723  (2002). 

One  who  aids  and  abets  another  in  commit- 
ting a  criminal  offense  is  chargeable  as  a  prin- 
cipal for  all  acts  committed  in  furtherance  of 
the  common  purpose  or  is  natural  or  probable 
consequence  of  the  act  intended.  McCoy  v. 
United  States,  760  A.2d  164,  2000  D.C.  App. 
LEXIS  264  (2000),  writ  of  certiorari  denied  by 
532  U.S.  987,  121  S.  Ct.  1636,  149  L.  Ed.  2d 
496,  2001  U.S.  LEXIS  3147,  69  U.S.L.W.  3672 
(2001),  writ  of  certiorari  denied  by  533  U.S. 
909,  121  S.  Ct.  2257,  150  L.  Ed.  2d  243,  2001 
U.S.  LEXIS  4446,  69  U.S.L.W.  3763  (2001),  writ 
of  certiorari  denied  by  534  U.S.  900,  122  S.  Ct. 
227,  151  L.  Ed.  2d  163,  2001  U.S.  LEXIS  6714, 
70  U.S.L.W.  3241  (2001),  writ  of  certiorari  de- 
nied by  534  U.S.  1005,  122  S.  Ct.  486,  151  L. 
Ed.  2d  399,  2001  U.S.  LEXIS  10160,  70 
U.S.L.W.  3316  (2001). 

One  who  aids  and  abets  another  person  in 
committing  offense  shares  the  liability  of  prin- 
cipal for  all  acts  committed  in  furtherance  of 
common  purpose,  if  act  done  either  is  within 
scope  of  that  purpose,  or  is  natural  or  probable 
consequence  of  act  intended.  D.C.  Code  1981, 
§  22-105.  Daniels  v.  United  States,  738  A.2d 
240,  1999  D.C.  App.  LEXIS  198  (1999). 

One  who  aids  and  abets  principal  in  commit- 
ting crime  is  charged  as  principal.  D.C.  Code 
1981,  §  22-105.  Guishard  v.  United  States,  669 
A.2d  1306,  1995  D.C.  App.  LEXIS  273  (1995). 

In  order  to  aid  or  abet  another  to  commit 
crime,  it  is  necessary  that  defendant  in  some 
sort  associate  himself  with  venture,  that  he 
participate  in  it  as  in  something  that  he  wishes 
to  bring  about,  and  that  he  seek  by  his  action  to 
make  it  succeed.  D.C.  Code  1981,  §  22-105. 
Brooks  V.  United  States,  599  A.2d  1094,  1991 
D.C.  App.  LEXIS  304  (1991). 

To  be  aider  and  abettor,  one  must  aid  or  abet 
or  procure  someone  else  to  commit  substantive 
offense;  one  cannot  aid  or  abet  himself.  D.C. 
Code  1981,  §  22-105.  Brooks  v.  United  States, 
599  A.2d  1094,  1991  D.C.  App.  LEXIS  304 
(1991). 

Essential  elements  of  aiding  and  abetting  are 
that  offense  was  committed  by  someone,  that 
the  accused  participated  in  the  commission, 
and  that  he  did  so  with  guilty  knowledge.  D.C. 
Code  1981,  §  22-105.  Murchison  v.  United 
States,  486  A.2d  77,  1984  D.C.  App.  LEXIS  575 
(1984). 

Elements  to  establish  aiding  and  abetting 
are:  that  offense  was  committed  by  someone; 
that  accused  assisted  or  participated  in  its 
commission;  and  that  he  did  so  with  guilty 
knowledge.  D.C.  Code  §  22-105.  Byrd  v.  United 


States,  364  A.2d  1215,  1976  D.C.  App.  LEXIS 
394  (1976). 

Offense  of  aiding  and  abetting  is  predicated 
upon  proper  demonstration  of  all  necessary 
elements  of  underlying  criminal  act.  D.C.  Code 
§  22-105.  In  re  J.W.Y.,  363  A.2d  674,  1976  D.C. 
App.  LEXIS  361  (1976). 

Given  proof  of  underlying  offense,  conviction 
for  aiding  and  abetting  requires  showing  that 
accused  had  guilty  knowledge  of  criminal 
transaction  and  that  he  assisted  or  participated 
in  commission  of  offense.  D.C.  Code  §  22-105. 
In  re  J.W.Y.,  363  A.2d  674,  1976  D.C.  App. 
LEXIS  361  (1976). 

The  aiding  and  abetting  statute  does  not 
alter  common-law  rule  with  respect  to  legal 
responsibility  of  joint  principals  for  each  other's 
acts;  statute  merely  extended  such  doctrine  of 
vicarious  responsibility  to  additional  classes  of 
offenders  by  treating  them  as  principals.  D.C. 
Code  §  22-105.  Hazel  v.  United  States,  353 
A.2d  280,  1976  D.C.  App.  LEXIS  486  (1976). 

Essential  elements  of  aiding  and  abetting 
are:  (1)  that  an  offense  was  committed  by 
someone,  (2)  that  the  accused  assisted  or  par- 
ticipated in  its  commission  and  (3)  that  he  did 
so  with  guilty  knowledge;  hallmark  of  an  aider 
and  abettor  is  that  the  accused  in  some  sort 
associated  himself  with  the  venture,  partici- 
pated in  it  as  in  something  that  he  wished  to 
bring  about  and  sought  by  his  action  to  make  it 
succeed.  D.C.  Code  §  22-105.  Blango  v.  United 
States,  335  A.2d  230,  1975  D.C.  App.  LEXIS 
350  (1975). 

Aiding  and  abetting  a  crime  is  established  if 
the  accused  associated  himself  with  the  ven- 
ture, participated  in  it  as  in  something  that  he 
wished  to  bring  about  and  sought  by  his  action 
to  make  it  succeed.  D.C.  Code  §  22-105.  Creek 
V.  United  States,  324  A.2d  688,  1974  D.C.  App. 
LEXIS  268  (1974). 

Defendant  may  be  charged  and  convicted  as 
principal  even  though  proof  is  that  he  was  only 
aider  and  abettor,  but  there  must  be  evidence 
that  someone  other  than  defendant  was  princi- 
pal whom  defendant  aided  and  abetted.  D.C. 
Code  §  22-105.  Payton  v.  United  States,  305 
A.2d  512,  1973  D.C.  App.  LEXIS  304  (1973). 

To  sustain  conviction  of  aider  and  abettor  for 
commission  of  the  crime,  it  is  only  necessary 
that  the  defendant  was  associated  with  the 
principal  offender  in  the  venture  and  made  a 
conscious  effort  to  help  it  succeed.  D.C.  Code 
§  22-105.  In  re  Reeder,  264  A.2d  893, 1970  D.C. 
App.  LEXIS  210  (App.  1970). 

One  who  aids  in  commission  of  crime  is  as 
responsible  for  that  act  as  if  he  committed  it 
directly  D.C.  Code  1961,  §  22-105.  Williams  v. 
United  States,  190  A.2d  269,  1963  D.C.  App. 
LEXIS  222  (App.  1963). 

Although  an  offense  may  be  so  defined  by 
statute  or  regulation  that  it  can  only  be  com- 
mitted by  members  of  a  certain  class,  one 
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outside  the  class  may,  by  aiding  or  abetting 
another  who  is  within  the  scope  of  the  defini- 
tion, render  himself  criminally  liable  for  the 
offense.  D.C.  Code  1951,  §  22-105.  Jack  Her- 
man, Inc.  V.  District  of  Columbia,  132  A.2d  147, 
1957  D.C.  App.  LEXIS  235  (Cr.App.  1957). 

—  Prosecution  and  punishment  of  princi- 

pals and  accessories,  parties  to  of- 
fense. 

Conviction  of  principal  on  charges  covering 
episodes  of  receiving  stolen  property,  in  which 
defendant  participated,  was  not  a  prerequisite 
to  defendant's  conviction  of  aiding  and  abet- 
ting. D.C.  Code  1981,  §§  22-105,  22-3832(a), 
(c)(1).  United  States  v.  Richardson,  817  F.2d 
886,  1987  U.S.  App.  LEXIS  5606  (C.A.D.C. 
1987). 

Conviction  as  an  aider  and  abettor  in  receiv- 
ing stolen  property  was  not  invalid  for  failure  of 
evidence  to  support  conviction  of  principal;  tes- 
timony of  codefendant  plus  corroborative  evi- 
dence gave  cause  for  jury  to  infer  that  codefen- 
dant was  guilty  as  a  principal  in  crime  for 
which  defendant  was  convicted  as  an  aider  and 
abettor.  D.C.  Code  1981,  §§  22-105,  22-3832(a), 
(c)(1).  United  States  v.  Richardson,  817  F.2d 
886,  1987  U.S.  App.  LEXIS  5606  (C.A.D.C. 
1987). 

Under  District  of  Columbia  law,  the  convic- 
tion of  the  principal  perpetrator  of  the  offense  is 
not  a  prerequisite  to  conviction  of  the  aider  and 
abettor.  D.C.  Code  §  22-105.  United  States  v. 
McCall,  460  F.2d  952,  1972  U  S.  App.  LEXIS 
10560  (C.A.D.C.  1972). 

To  convict  aider  and  abettor  of  armed  offense 
which  was  committed  only  by  principal,  evi- 
dence must  be  sufficient  to  support  inference 
that  aider  and  abettor  could  reasonably  foresee 
that  principal  was  armed  or  that  dangerous 
weapon  was  readily  available.  D.C.  Code  1981, 
§  22-105.  Guishard  v.  United  States,  669  A.2d 
1306,  1995  D.C.  App.  LEXIS  273  (1995). 

While  defendant  may  be  charged  and  con- 
victed as  principal  even  though  proof  is  that  he 
was  only  aider  and  abettor,  there  must  be 
evidence  that  someone  other  than  defendant 
was  principal  whom  defendant  aided  and  abet- 
ted. D.C.  Code  1981,  §  22-105.  Brooks  v.  United 
States,  599  A.2d  1094,  1991  D.C.  App.  LEXIS 
304  (1991). 

To  convict  on  aiding  and  abetting  theory,  it  is 
not  essential  that  principal  in  operation  be 
identified,  but  prosecution  is  still  required  to 
establish  that  someone  has  that  status.  D.C. 
Code  1981,  §  22-105.  Brooks  v.  United  States, 
599  A.2d  1094,  1991  D.C.  App.  LEXIS  304 
(1991). 

—  Punishment  generally,  parties  to  of- 
fense. 

In  the  District  of  Columbia,  an  aider  and 
abettor  is  prosecuted  as  a  principal,  and  convic- 


tion of  principal  offender  is  not  prerequisite  to 
conviction.  D.C.  Code  §  22-105.  Bailey  v. 
United  States,  416  F.2d  1110,  1969  U.S.  App. 
LEXIS  13359  (C.A.D.C.  1969). 

Persons  liable. 

—  Assault  and  battery,  persons  liable. 

As  an  accessory  to  assault  with  a  dangerous 
weapon,  an  automobile,  defendant  was  liable 
for  any  criminal  act  which  was  the  natural  and 
probable  consequence  of  initial  encounter  with 
police  officer  whether  he  did  or  did  not  intend 
the  result  accomplished.  D.C.  Code  §  22-105. 
Johnson  v.  United  States,  386  A.2d  710,  1978 
D.C.  App.  LEXIS  382  (1978). 

Aiding  and  abetting  assault  renders  one 
guilty  of  crime  even  if  he  does  not  actively 
participate.  D.C.  Code  1951,  §§  22-105,  22-504. 
Rogers  v.  U.S.,  174  A.2d  356,  1961  D.C.  App. 
LEXIS  324  (Cr.App.  1961). 

—  Bribery,  persons  liable. 

In  prosecution  of  doctor  and  his  wife  for 
attempted  bribery  of  witness  in  abortion  case 
against  the  doctor,  where  there  was  sufficient 
evidence  to  justify  the  jury's  conclusion  that 
doctor  was  an  accessory  before  the  fact  to  the 
attempt  at  bribery  by  his  wife,  he  was  properly 
found  guilty  as  a  principal.  D.C.  Code  1940, 
22-105,  22-701.  Ladrey  v.  U.S.,  155  F2d  417, 
1946  U.S.  App.  LEXIS  2214  (1946). 

—  Burglary,  persons  liable. 

Evidence  that  defendant  aided  and  abetted 
in  commission  of  burglary  justified  charging 
defendant  as  principal  in  burglary.  D.C.  Code 
§§  22-105,  22-1801(b),  22-2201.  In  re  R.D.J., 
348  A.2d  301,  1975  D.C.  App.  LEXIS  283 
(1975). 

—  Conspiracy,  persons  liable. 

Once  conspiracy  and  defendant's  knowing 
participation  in  it  have  been  established  be- 
yond reasonable  doubt,  defendant  will  be  vicar- 
iously liable  for  substantive  acts  committed  in 
furtherance  of  the  conspiracy  by  his  coconspir- 
ators. 18  U.S.C.  §  2;  D.C.  Code  §  22-105. 
United  States  v.  Sampol,  636  F.2d  621,  1980 
U.S.  App.  LEXIS  14134  (C.A.D.C.  1980). 

—  Homicide,  persons  liable. 

District  of  Columbia  law  permitted  the  pros- 
ecution of  defendant  for  aiding  and  abetting 
first-degree  murder  after  the  gunman  had  been 
acquitted  of  that  offense.  D.C.  Code  1981,  §  22- 
105.  United  States  v.  Edmond,  924  F.2d  261, 
1991  U.S.  App.  LEXIS  805  (C.A.D.C.  1991), 
writ  of  certiorari  denied  by  502  U.S.  838,  112  S. 
Ct.  125,  116  L.  Ed.  2d  92,  1991  U.S.  LEXIS 
5639,  60  U.S.L.W.  3260  (1991). 

Where  evidence  established  that  particular 
defendants  were  members  of  conspiracy,  object 
of  which  was  deliberate  and  premeditated  mur- 
der of  former  Chilean  ambassador  to  United 
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States,  and  object  was  accomplished  in  manner 
agreed  upon  by  the  conspirators,  guilt  of  such 
defendants  on  substantive  murder  counts  could 
rest  upon  their  participation  in  completed  con- 
spiracy or  under  federal  and  District  of  Colum- 
bia statutes  declaring  them  punishable  as  prin- 
cipals for  murders  because  they  aided  and 
abetted  and  counseled  or  advised  commission  of 
the  offense.  18  U.S.C.  §§  2,  1111,  1116,  1117; 
D.C.  Code  §§  22-105,  22-2401.  United  States  v. 
Sampol,  636  F.2d  621,  1980  U.S.  App.  LEXIS 
14134  (C.A.D.C.  1980). 

Defendant  who  participated  in  robbery  of  cab 
driver  which  resulted  in  killing  was  guilty  of 
murder  in  first  degree  even  though  defendant 
was  accomplice  of  codefendant  who  did  actual 
shooting.  D.C.  Code  §§  22-105,  22-2401.  United 
States  V.  Carter,  445  F.2d  669,  1971  U.S.  App. 
LEXIS  10458  (C.A.D.C.  1971),  writ  of  certiorari 
denied  by  405  U.S.  932,  92  S.  Ct.  988,  30  L.  Ed. 
2d  806,  1972  U.S.  LEXIS  3775  (1972). 

Defendant's  involvement  in  street  shooting, 
even  though  his  role  was  limited  to  that  of 
getaway  driver  who  never  even  got  out  of  car, 
was  sufficient  to  support  conviction  for  first- 
degree  murder  as  aider  and  abettor.  D.C.  Code 
1981,  §§  22-105,  22-2401.  Daniels  v.  United 
States,  738  A.2d  240,  1999  D.C.  App.  LEXIS 
198  (1999). 

By  its  terms,  the  first-degree  murder  statute 
imposes  felony-murder  liability  solely  on  the 
person  who  does  the  killing;  other  participants 
in  a  felony  are  exposed  to  first-degree  murder 
liability  only  by  virtue  of  the  aiding  and  abet- 
ting statute.  D.C.  Code  §§  22-105,  22-2401. 
Christian  v.  United  States,  394  A.2d  1,  1978 
D.C.  App.  LEXIS  346  (1978),  writ  of  certiorari 
denied  by  442  U.S.  944,  99  S.  Ct.  2889,  61  L.  Ed. 
2d  315,  1979  U.S.  LEXIS  2203  (1979). 

Felony-murder  liability  of  an  accomplice 
must  be  determined  in  accordance  with  com- 
mon-law concepts  of  vicarious  liability.  D.C. 
Code  §§  22-105,  22-2401.  Christian  v.  United 
States,  394  A.2d  1,  1978  D.C.  App.  LEXIS  346 
(1978),  writ  of  certiorari  denied  by  442  U.S. 
944,  99  S.  Ct.  2889,  61  L.  Ed.  2d  315,  1979  U.S. 
LEXIS  2203  (1979). 

If  one  of  several  confederates  commits  a  ho- 
micide while  engaged  in  the  commission  of  a 
felony,  all  may  be  found  guilty  of  felony-murder, 
even  if  the  killing  was  unintentional,  but  the 
felony-murder  liability  of  an  accomplice  is  not 
unlimited;  the  principles  of  vicarious  liability 
require  that  the  connection  between  the  felony 
and  homicide  be  more  than  a  mere  coincidence 
of  time  and  place;  the  relationship  must  be  such 
that  the  killing  can  be  said  to  have  occurred  in 
the  execution  of  the  common  scheme  or  plot. 
D.C.  Code  §§  22-105,  22-2401.  Christian  v. 
United  States,  394  A.2d  1,  1978  D.C.  App. 
LEXIS  346  (1978),  writ  of  certiorari  denied  by 
442  U.S.  944,  99  S.  Ct.  2889,  61  L.  Ed.  2d  315, 
1979  U.S.  LEXIS  2203  (1979). 


There  is  no  criminal  responsibility  on  the 
part  of  an  accomplice  if  the  homicide  is  a  fresh 
and  independent  product  of  the  killer's  mind, 
outside  of,  or  foreign  to,  the  common  design; 
this  limitation  on  the  felony-murder  liability  of 
an  accomplice  is  usually  phrased  in  terms  re- 
quiring that  the  killing  be  "in  furtherance  of  the 
common  design  or  plan."  D.C.  Code  §§  22-105, 
22-2401.  Christian  v.  United  States,  394  A.2d  1, 
1978  D.C.  App.  LEXIS  346  (1978),  writ  of 
certiorari  denied  by  442  U.S.  944,  99  S.  Ct. 
2889,  61  L.  Ed.  2d  315,  1979  U.S.  LEXIS  2203 

(1979)  . 

The  two  elements  requisite  for  conviction  of 
felony-murder  are  that  defendant  or  accomplice 
must  have  inflicted  injury  on  decedent  from 
which  he  died  and  that  injury  must  have  been 
inflicted  in  perpetration  of  specified  felony,  but 
no  distinction  is  made  between  principals  and 
aiders  and  abettors  for  purposes  of  felony-mur- 
der liability  and  only  intent  to  commit  under- 
lying felony  need  be  proved.  D.C.  Code  §§  22- 
105,  22-2401.  Waller  v.  United  States,  389  A.2d 
801,  1978  D.C.  App.  LEXIS  482  (1978),  writ  of 
certiorari  denied  by  446  U.S.  901,  100  S.  Ct. 
1824,  64  L.  Ed.  2d  253,  1980  U.S.  LEXIS  2108 

(1980)  . 

To  convict  aider  and  abettor  of  first-degree 
felony-murder.  Government  was  not  required 
to  prove  that  aider  and  abettor  intended  to 
commit  the  homicide.  D.C.  Code  §§  22-105, 
22-2401.  Waller  v.  United  States,  389  A.2d  801, 
1978  D.C.  App.  LEXIS  482  (1978),  writ  of 
certiorari  denied  by  446  U.S.  901,  100  S.  Ct. 
1824,  64  L.  Ed.  2d  253,  1980  U.S.  LEXIS  2108 
(1980). 

—  In  generaL 

Having  knowledge  of  the  offenses  and  failing 
to  withdraw  can  be  sufficient  to  establish  im- 
plied approval,  and  hence  aiding  and  abetting. 
Johnson  v.  United  States,  883  A.2d  135,  2005 
D.C.  App.  LEXIS  488  (2005). 

One  cannot  aid  or  abet  oneself.  Hawthorne  v. 
United  States,  829  A.2d  948,  2003  D.C.  App. 
LEXIS  532  (2003). 

Physician  who  permitted  qualified  paramedic 
to  examine  and  treat  patients  without  consul- 
tation and  with  minimal  supervision  and  to  fill 
out  and  distribute  drug  prescriptions  which 
had  been  presigned,  and  who  did  not  require 
that  paramedic  seek  his  approval  before  pre- 
scribing drug  was  able  to  reasonably  compre- 
hend that  his  conduct  was  not  accepted  use  of 
qualified  paramedical  personnel  and  thus  was 
not  exempt  from  statutory  prohibition  against 
aiding  and  abetting  another  in  practice  of  heal- 
ing art  without  a  license.  D.C.  Code  1973,§§  2- 
102,  22-105.  Jacobs  v.  United  States,  436  A.2d 
1286,  1981  D.C.  App.  LEXIS  390  (1981). 

Public  utilities  commission  regulation,  for- 
bidding owner  or  operator  of  vehicle  for  hire  to 
authorize  any  person  to  operate  such  vehicle 
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unless  such  person  possessed  a  valid  character 
license,  was  directed  only  to  owners  and  oper- 
ators who  permitted  unlicensed  persons  to 
drive;  and  defendant,  who  had  an  arrangement 
with  corporation  to  rent  taxicabs  or  to  provide 
drivers  but  did  not  himself  operate  taxicabs 
and  had  no  proprietary  interest  in  corporation 
or  its  vehicles,  could  not  properly  be  convicted 
under  statute,  where  he  was  not  accused  of 
aiding  and  abetting  corporation,  and  evidence 
did  not  comport  with  that  of  a  case  tried  on 
theory  of  aiding  and  abetting.  D.C.  Code  1951, 
§  22-105.  Sellers  v.  District  of  Columbia,  143 
A.2d  96,  1958  D.C.  App.  LEXIS  319  (Cr.App. 
1958). 

—  Motor  vehicle  offenses,  persons  liable. 

To  be  an  "aider  and  abettor"  in  unauthorized 
use  of  motor  vehicle,  a  mere  passenger  must  be 
shown  to  have  had  guilty  knowledge,  and  this 
requires  more  than  showing  that  he  rode  in 
automobile,  pushed  automobile,  and  repaired  a 
punctured  tire.  D.C.  Code  1961,  §§  22-105, 
22-2204.  Kemp  v.  U.S.,  311  F.2d  774,  1962  U.S. 
App.  LEXIS  3334  (C.A.D.C.  1962). 

One  aiding  and  abetting  unauthorized  use  of 
automobile  stands  in  same  shoes  as  principal 
offender.  D.C.  Code  1951,  §§  22-105,  22-2204. 
Allen  V.  U.S.,  257  R2d  188,  1958  U.S.  App. 
LEXIS  4469  (C.A.D.C.  1958). 

Defendant  who  aided  and  abetted  the  taking 
of  an  automobile  and  other  property  within  the 
District  of  Columbia  was  liable  as  a  principal. 
D.C.  Code  1951,  §§  22-105,  22-2201,  22-2204; 
18  U.S.C.  §  2.  Williams  v.  U.S.,  215  F.2d  35, 
1954  U.S.  App.  LEXIS  2807  (C.A.D.C.  1954). 

In  order  to  convict  passenger  as  aider  and 
abettor  in  unauthorized  use  of  motor  vehicle, 
government  must  establish  that  he  had  actual 
knowledge  of  criminal  act  being  committed. 
D.C.  Code  §§  22-105,  22-2204.  In  re  D.  M.  L., 
293  A.2d  277,  1972  D.C.  App.  LEXIS  225 
(1972). 

The  District  of  Columbia  vehicle  title  and 
registration  regulations  and  the  commission- 
ers' order  concerning  automobile  conditional 
sales  contracts  were  applicable  only  to  licensed 
automobile  dealers,  and  unlicensed  dealer, 
even  though  he  aided  and  abetted  a  licensed 
dealer,  could  not  be  convicted  for  violations  of 
regulations  and  order  on  the  sole  basis  that  he 
was  a  dealer  under  their  purview.  D.C.  Code 
1951,  §  22-105.  Jack  Berman,  Inc.  v.  District  of 
Columbia,  132  A.2d  147,  1957  D.C.  App.  LEXIS 
235  (Cr.App.  1957). 

—  Obscenity,  persons  liable. 

Under  District  of  Columbia  statute  authoriz- 
ing charging  of  aiders  and  abettors  as  princi- 
pals, particular  defendants  who  distributed  al- 
legedly obscene  motion  picture  film  could  be 
convicted  of  knowingly  presenting  the  film  in 
the  District  of  Columbia  where  such  defendants 


supplied  film  to  exhibitor  therein  in  return  for 
share  of  proceeds  from  the  exhibition.  D.C. 
Code§§  22-105,  22-2001;  18  U.S.C.  §  2.  United 
States  V.  Sherpix,  Inc.,  512  F.2d  1361,  1975  U.S. 
App.  LEXIS  14674  (C.A.D.C.  1975). 

—  Robbery,  persons  liable. 

Although  an  unarmed  accomplice  may  be 
found  guilty  of  armed  robbery  as  an  aider  and 
abettor,  such  a  theory  of  liability  requires  proof 
beyond  a  reasonable  doubt  that  the  use  of  the 
weapon  was  either  known  or  "reasonably  fore- 
seeable" to  the  unarmed  participant.  Abdus- 
Price  V.  United  States,  873  A.2d  326,  2005  D.C. 
App.  LEXIS  204  (2005). 

To  prove  that  defendant  aided  and  abetted 
armed  robbery,  government  was  required  to 
establish  beyond  reasonable  doubt  that  armed 
robbery  had  been  committed  and  that  defen- 
dant knowingly  participated  in  the  robbery. 
D.C.  Code  1981,  §  22-105.  Kelly  v  United 
States,  639  A.2d  86,  1994  D.C.  App.  LEXIS  35 
(1994). 

An  instruction  under  the  aiding  and  abetting 
statute  is  not  necessary  in  order  for  the  acts  of 
one  principal  in  furtherance  of  a  crime  to  be 
imputed  to  another  principal;  hence,  fact  that 
defendant  may  have  only  held  gun  during 
armed  robbery  of  supermarket  did  not  require 
finding  that  since  he  did  not  physically  commit 
all  elements  of  the  offense  he  could  not  be  held 
legally  responsible  for  the  acts  of  the  other 
individual,  who  seized  the  cash  from  the  safe, 
unless  he  was  found  to  have  aided  and  abetted 
such  individual.  D.C.  Code  §§  22-105,  22-502, 
22-2901  to  22-3202.  Hazel  v.  United  States,  353 
A.2d  280,  1976  D.C.  App.  LEXIS  486  (1976). 

An  aider  and  abetter  of  an  armed  robbery  is 
not  guilty  of  a  lesser  included  offense  but  is  a 
principal  to  the  robbery.  D.C.  Code  §  22-105. 
Atkinson  v.  United  States,  322  A.2d  587,  1974 
D.C.  App.  LEXIS  243  (1974). 

—  Sexual  assaults,  persons  liable. 

Criminal  liability  for  aiding  and  abetting 
carnal  knowledge  may  not  attach  merely  for 
accused's  presence  during  commission  of  un- 
lawful coitus.  D.C.  Code  §§  22-105,  22-2801.  In 
re  J.W.Y.,  363  A.2d  674,  1976  D.C.  App.  LEXIS 
361  (1976). 

Female  may  be  charged  as  a  principal  under 
statute  prohibiting  carnal  knowledge  or  abuse 
of  a  female  child  under  16  years  of  age  if  she 
has  aided  or  abetted  commission  of  the  partic- 
ular crime  even  though  female  is  physically 
incapable  of  committing  the  prohibited  act. 
D.C.  Code  §§  22-105,  22-2801.  In  re  W.E.P.,  318 
A.2d  286,  1974  D.C.  App.  LEXIS  412  (1974). 

Pleas. 

Where  defendant  was  fully  informed  about 
concept  of  aiding  and  abetting  at  guilty  plea 
hearing,  defendant  specifically  acknowledged 
that  he  was  outside  at  scene  of  burglary  know- 
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ing  that  others  were  going  to  commit  crime  and 
defendant  admitted  that  he  was  assisting  and 
advising  the  other  perpetrators,  defendant's 
plea  of  guilty  to  charge  of  first-degree  burglary 
was  made  voluntarily,  with  understanding  of 
nature  of  charge  and  consequences  of  plea  and 
there  was  factual  basis  for  plea;  and  trial  court 
did  not  abuse  its  discretion  in  refusing  to  allow 
withdrawal  of  plea  upon  defendant's  subse- 
quent denial  that  he  had  known  that  perpetra- 
tors of  crime  were  going  to  burglarize  apart- 
ment in  question.  D.C.  Code  §§  22-105,  22- 
1801(a);  D.C.  Code  SCR,  Criminal  Rules  11,  32. 
Austin  V.  United  States,  356  A.2d  648,  1976 
D.C.  App.  LEXIS  528  (1976). 

Presumptions  and  burden  of  proof. 

A  conviction  for  first-degree  premeditated 
murder  on  a  theory  of  aiding  and  abetting 
requires  the  prosecution  to  prove  that  the  ac- 
complice acted  with  premeditation  and  deliber- 
ation and  intent  to  kill;  abrogating  Daniels  v. 
United  States,  738  A.2d  240,  Matthews  v. 
United  States,  629  A.2d  1185,  and  Byrd  v. 
United  States,  364  A.2d  1215.  Wilson-Bey  v. 
United  States,  903  A.2d  818,  2006  D.C.  App. 
LEXIS  424  (2006),  writ  of  certiorari  denied  by 
550  U.S.  933,  127  S.  Ct.  2248,  167  L.  Ed.  2d 
1089,  2007  U.S.  LEXIS  5173,  75  U.S.L.W.  3607 
(2007). 

To  prove  that  a  defendant  aided  and  abetted 
a  crime,  the  government  must  prove  that  the 
aider  and  abettor  associated  himself  with  the 
criminal  venture,  that  he  participated  in  it  as 
in  something  he  wished  to  bring  about,  and 
that  he  sought  by  his  action  to  make  it  succeed. 
Johnson  v.  United  States,  883  A.2d  135,  2005 
D.C.  App.  LEXIS  488  (2005). 

To  prove  aiding  and  abetting,  the  government 
has  to  show  that  a  crime  was  committed  by 
someone,  the  accused  assisted  or  participated 
in  its  commission,  and  his  participation  was 
with  guilty  knowledge.  Johnson  v.  United 
States,  883  A.2d  135,  2005  D.C.  App.  LEXIS 
488  (2005). 

In  order  to  prove  an  offense  on  an  aiding-and- 
abetting  theory,  the  government  is  required  to 
prove:  (1)  that  the  offense  was  committed  by 
someone,  (2)  that  the  accused  participated  in 
the  commission  of  the  offense,  and  (3)  that  he 
did  so  with  guilty  knowledge.  Smith  v.  United 
States,  837  A.2d  87,  2003  D.C.  App.  LEXIS  701 
(2003),  writ  of  certiorari  denied  by  541  U.S. 
1081,  124  S.  Ct.  2435,  158  L.  Ed.  2d  996,  2004 
U.S.  LEXIS  3976,  72  U.S.L.W.  3733  (2004). 

To  prove  aiding  and  abetting,  the  government 
must  prove:  (1)  that  an  offense  was  committed 
by  someone,  (2)  that  the  accused  participated  in 
its  commission,  and  (3)  that  he  did  so  with 
guilty  knowledge.  Lyons  v.  U.S.,  833  A.2d  481, 
2003  D.C.  App.  LEXIS  618  (2003). 

To  prove  aiding  and  abetting,  the  government 
must  show  that:  (1)  a  crime  was  committed  by 


someone;  (2)  the  accused  assisted  or  partici- 
pated in  its  commission;  and  (3)  the  participa- 
tion was  with  guilty  knowledge.  Hawthorne  v. 
United  States,  829  A.2d  948,  2003  D.C.  App. 
LEXIS  532  (2003). 

A  conviction  for  aiding  and  abetting  requires 
proof  of  three  elements:  (1)  a  crime  was  com- 
mitted by  someone,  (2)  defendant  assisted  or 
participated  in  its  commission,  and  (3)  he  did  so 
with  guilty  knowledge.  McCullough  v.  United 
States,  827  A.2d  48,  2003  D.C.  App.  LEXIS  425 
(2003). 

To  prove  aiding  and  abetting,  the  government 
must  prove  that  (1)  a  crime  was  committed  by 
someone,  (2)  the  accused  assisted  or  partici- 
pated in  its  commission,  and  (3)  his  participa- 
tion was  with  guilty  knowledge.  Porter  v. 
United  States,  826  A.2d  398,  2003  D.C.  App. 
LEXIS  421  (2003). 

To  be  convicted  of  offense  on  an  aiding  and 
abetting  theory,  the  government  must  prove 
that  the  defendant  associated  himself  with  the 
criminal  activity,  participated  in  it  as  some- 
thing he  wanted  to  bring  about,  and  took  some 
action  to  make  it  succeed.  Price  v.  United 
States,  813  A.2d  169,  2002  D.C.  App.  LEXIS 
723  (2002). 

To  establish  that  the  accused  aided  and  abet- 
ted the  commission  of  crimes  alleged,  the  gov- 
ernment must  prove  that:  (1)  the  offense  was 
committed  by  someone;  (2)  the  accused  partic- 
ipated in  the  commission  of  the  offense;  and  (3) 
he  or  she  did  so  with  guilty  knowledge.  Price  v. 
United  States,  813  A.2d  169,  2002  D.C.  App. 
LEXIS  723  (2002). 

Aiding  and  abetting  a  criminal  offense  re- 
quires proof:  (1)  that  the  offense  was  committed 
by  someone;  (2)  that  the  accused  participated  in 
the  commission;  and  (3)  that  he  did  so  with 
guilty  knowledge.  Bell  v.  United  States,  790 
A.2d  523,  2002  D.C.  App.  LEXIS  9  (2002). 

In  order  to  obtain  a  conviction  for  aiding  and 
abetting  the  commission  of  a  crime,  the  govern- 
ment must  show  that  the  defendant  in  some 
way  associated  himself  with  the  criminal  ven- 
ture, that  he  participated  in  it  as  in  something 
he  wished  to  bring  about  and  that  he  sought  by 
his  action  to  make  it  succeed.  D.C.  Code  §  22- 
105.  Quarles  v.  United  States,  308  A.2d  773, 
1973  D.C.  App.  LEXIS  333  (1973). 

Questions  of  law  and  fact. 

In  murder  prosecution  against  two  defen- 
dants one  of  whom  shot  the  victim,  whether  the 
codefendant  had  aided  and  abetted  the  offense 
was  for  jury  under  the  evidence.  D.C.  Code 
§§  22-105,  22-2403.  United  States  v. 
Claybome,  509  F.2d  473,  1974  U.S.  App.  LEXIS 
5639  (C.A.D.C.  1974). 

In  prosecution  of  Puerto  Rican  defendant, 
whose  companion  shot  and  killed  guard  in  front 
of  dwelling  of  President  of  the  United  States, 
for  first-degree  murder,  wherein  defendant  in- 


423 


§  22-1805 


Criminal  Offenses  and  Penalties 


terposed  defense  that  he  and  companion  had*no 
intent  to  kill  anyone  but  merely  wished  to 
create  an  incident  in  order  to  bring  to  the 
attention  of  the  American  people  conditions  in 
Puerto  Rico,  jury,  in  determining  whether  the 
killing  by  defendant's  companion  was  within 
design  or  plan  of  defendant  and  his  companion, 
was  entitled  to  consider  whether  it  was  a  nat- 
ural and  probable  result  of  the  acts  which 
defendant  and  his  companion  concerted  to  per- 
form. D.C.  Code  1940,  §§  22-105,  22-2401. 
Collazo  V.  U.S.,  196  F.2d  573,  1952  U.S.  App. 
LEXIS  2497  (C.A.D.C.  1952). 

Uncontroverted  testimony  afforded  ample 
basis  for  trier  of  fact  to  draw  reasonable  and 
permissible  inference  that  the  juvenile  was 
involved  as  aider  and  abettor  in  the  criminal 
conduct  of  robbing  and  assaulting  another  ju- 
venile notwithstanding  there  was  contradictory 
testimony  by  complaining  witness.  D.C.  Code 
§§  22-105,  22-502,  22-2901.  In  re  W.,  294  A.2d 
174,  1972  D.C.  App.  LEXIS  237  (1972). 

Review. 

Where  prosecutor's  improper  closing  and  re- 
buttal arguments  were  so  highly  prejudicial  as 
to  require  reversal  of  conviction  of  defendant 
who  relied  upon  insanity  as  a  defense  and  was 
convicted  of  first-degree  murder  and  assault 
with  intent  to  kill  while  armed,  judgment  of 
conviction  of  codefendant,  who  was  charged  as 
an  aider  and  abettor,  asserted  lack  of  intent  to 
commit  murder,  and  was  convicted  of  second- 
degree  murder,  would  also  be  nullified.  D.C. 
Code  §§  22-105,  22-501,  22-502,  22-2401,  22- 
2403,  22-3202.  United  States  v.  Hawkins,  480 
F.2d  1151,  1973  U.S.  App.  LEXIS  9498 
(C.A.D.C.  1973). 

Defendant  was  not  prejudiced  by  construc- 
tive amendment  to  indictment  that  occurred 
when  he  entered  guilty  plea  to  robbery  rather 
than  charged  offense  of  assault  with  intent  to 
rob,  and  thus  that  constructive  amendment 
was  not  "plain  error";  penalties  for  the  two 
offenses  were  identical,  defendant  received 
maximum  sentence  available  under  either  stat- 
ute, and  defendant's  version  of  charged  incident 
admitted  conduct  that  constituted  assault  with 
intent  to  commit  robbery  as  an  aider  or  abettor. 
Johnson  v.  United  States,  812  A.2d  234,  2002 
D.C.  App.  LEXIS  721  (2002),  writ  of  certiorari 
denied  by  538  U.S.  1045,  123  S.  Ct.  2098, 155  L. 
Ed.  2d  1082,  2003  U.S.  LEXIS  3888,  71 
U.S.L.W.  3722  (2003). 

Defendant's  conviction  for  first-degree  mur- 
der as  aider  and  abettor  in  connection  with 
street  shooting  was  required  to  be  affirmed  if 
there  was  sufficient  evidence  from  which  rea- 
sonable juror  could  infer  that  he  intentionally 
engaged  in  conduct  from  which  death  was 
likely  to  occur  as  a  probable  consequence.  D.C. 
Code  1981,  §§  22-105,  22-2401.  Daniels  v. 


United  States,  738  A.2d  240,  1999  D.C.  App. 
LEXIS  198  (1999). 

Severance  and  joinder  of  prosecutions. 

It  was  not  material  to  consideration  by  Court 
of  Appeals  of  district  court's  decision  denying 
motion  for  severance  that  prejudice  of  charac- 
ter allegedly  feared  by  defendant  did  not  de- 
velop at  trial.  Fed.Rules  Crim.Proc.  rule  14,  18 
U.S.C.;  D.C.  Code  §  22-105.  United  States  v. 
Wilson,  434  F.2d  494,  1970  U.S.  App.  LEXIS 
8760  (C.A.D.C.  1970). 

Validity  of  related  laws. 

Statute  exempting  accepted  use  of  qualified 
paramedical  personnel  from  proscription  of  aid- 
ing and  abetting  another  in  practice  of  healing 
art  without  a  license  survived  constitutional 
vagueness  attack  because  custom  and  usage  of 
medical  profession,  its  readily  available  policies 
and  regulations,  and  knowledge  presumably 
held  by  licensed  practitioner  can  be  read  along 
with  language  of  statute  to  supply  adequate 
notice  of  what  constitutes  accepted  use.  D.C. 
Code  1973,  §§  2-102,  22-105;  U.S.  Const. 
Amend.  5.  Jacobs  v.  United  States,  436  A.2d 
1286,  1981  D.C.  App.  LEXIS  390  (1981). 

Verdict. 

In  prosecution  for  aiding  and  abetting  an- 
other in  practice  of  healing  art  without  a  li- 
cense, trial  court  properly  accepted  unanimous 
verdict  of  jury  despite  pause  and  slight  equiv- 
ocation with  which  one  juror  answered  poll. 
D.C.  Code  1973,  §§  2-102,  22-105.  Jacobs  v. 
United  States,  436  A.2d  1286,  1981  D.C.  App. 
LEXIS  390  (1981). 

Weight  and  sufficiency  of  evidence. 

—  Assault  and  battery,  weight  and  suffi- 
ciency of  evidence. 

Evidence  including  testimony  showing  that 
defendant  walked  behind  victims  and  tried  to 
remove  wallet  from  victim's  pocket  was  suffi- 
cient to  support  the  implicit  finding  of  verdict 
that  defendant  aided  and  abetted  the  offense  of 
assault  with  intent  to  commit  robbery  while 
armed  with  a  dangerous  weapon  and  the  of- 
fense of  assault  with  a  dangerous  weapon.  D.C. 
Code  §§  22-105,  22-501  et  seq.,  22-502.  United 
States  V.  Prater,  462  F2d  292,  1972  U.S.  App. 
LEXIS  10401  (C.A.D.C.  1972). 

Evidence  that  inter  alia,  defendant  and  two 
other  men  entered  store  together,  that  they 
conversed  together  until  other  customers  left 
the  store,  that  defendant  did  not  lie  on  the  floor 
when  one  of  the  codefendants,  with  a  gun, 
announced  a  "stick-up"  and  said  "To  the  floor.", 
and  that  defendant  moved  from  near  the  door 
to  near  the  cash  register  after  a  codefendant 
ordered  store  employee  to  open  it  was  sufficient 
to  support  defendant's  conviction  for  armed 
robbery  and  assault  with  a  dangerous  weapon. 
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and  conflicting  testimony  of  defendant  and  his 
codefendants  whereby  they  all  sought  to  estab- 
lish that  defendant  and  one  of  his  codefendants 
were  innocent  bystanders  did  not  destroy  the 
permissible  inference  of  defendant's  guilt.  D.C. 
Code  §§  22-105,  22-502,  22-2901,  22-3202. 
United  States  v.  Lumpkin,  448  F.2d  1085,  1971 
U.S.  App.  LEXIS  9452  (C.A.D.C.  1971). 

There  was  sufficient  evidence  from  which 
jury  could  reasonably  find  that  defendant  aided 
and  abetted  shooting  of  victim  outside  of  night- 
club following  fight  in  nightclub,  thus  sustain- 
ing conviction  for  assault  with  a  dangerous 
weapon,  where  evidence  showed  that  inside 
and  outside  events  were  part  of  continuous 
chain  of  events  and  the  shooting  outside  the 
club  was  natural  and  probable  consequence  of 
defendant's  actions  in  handing  gun,  inside  the 
club,  to  person  who  shot  victim  outside  of  club. 
D.C.  Code  1981,  §  22-105.  Murchison  v.  United 
States,  486  A.2d  77,  1984  D.C.  App.  LEXIS  575 
(1984). 

Evidence  was  sufficient  to  sustain  defen- 
dant's assault  with  dangerous  deadly  weapon 
conviction  on  theory  that  coparticipant  engaged 
in  such  assault  and  that  assault  was  natural 
and  probable  consequence  of  attempted  robbery 
or  defendant's  participation  in  events  leading  to 
assault  warranted  holding  him  responsible,  or 
that  assault  took  place  during  defendant's  and 
coparticipant's  escape  after  committing  an- 
other offense,  or  that  defendant  aided  and  abet- 
ted coparticipant  in  escape  and  thus  was 
equally  responsible  for  intended  assault  by 
coparticipant  or  that  assault  was  object  of  con- 
spiracy. D.C.  Code  §  22-105.  Jones  v.  United 
States,  386  A.2d  308,  1978  D.C.  App.  LEXIS 
515  (1978),  writ  of  certiorari  denied  by  444  U.S. 
925,  100  S.  Ct.  263,  62  L.  Ed.  2d  181,  1979  U.S. 
LEXIS  3472  (1979). 

Evidence  was  sufficient  to  support  juvenile 
court's  finding  that  juvenile  participated  as  an 
aider  and  abettor  in  assault  with  intent  to 
commit  robbery  on  a  school  teacher.  D.C.  Code 
§§  ll-1551(a)(l)(A),  22-105,  22-501.  In  re 
Reeder,  264  A.2d  893,  1970  D.C.  App.  LEXIS 
210  (App.  1970). 

Evidence  supported  conviction  of  appealing 
defendants  of  assault  and  of  attempted  petit 
larceny,  since  court  could  conclude  that  defen- 
dants were  associated  with  principal  offender 
in  the  venture  and  made  a  conscious  effort  to 
help  it  succeed.  D.C.  Code  1961,  §§  ll-776(b), 
22-105,  22-504,  22-2202.  WilHams  v.  United 
States,  190  A.2d  269,  1963  D.C.  App.  LEXIS 
222  (App.  1963). 

Evidence  supported  conviction  of  defendant, 
who  at  no  time  struck  or  pushed  assault  victim 
during  altercation  between  victim,  defendant 
and  two  others,  and  who  could  not  be  said  by 
victim  to  have  joined  the  other  two  in  searching 
victim's  pockets,  for  assault  either  on  theory 
that  concert  of  action  by  defendant  and  the 


other  two  threatened  or  menaced  the  victim  or 
that  defendant  aided  and  abetted  the  other  two. 
D.C.  Code  1951,  §§  22-105,  22-504.  Rogers  v. 
U.S.,  174  A.2d  356,  1961  D.C.  App.  LEXIS  324 
(Cr.App.  1961). 

—  Burglary  or  larceny,  weight  and  suflB- 

ciency  of  evidence. 

Evidence  was  sufficient  to  establish  defen- 
dant's guilty  participation  in  crime  of  house- 
breaking and  larceny.  D.C.  Code  1940,  §  22- 
105.  Lanham  v.  U.S.,  185  F.2d  435,  1950  U.S. 
App.  LEXIS  3302  (C.A.D.C.  1950). 

Evidence  consisting  of  minor's  admissions 
that  he  went  to  store  with  other  "fellows"  and 
that  he  was  in  store  just  before  it  closed  and  his 
flight  from  general  vicinity  of  store  was  insuf- 
ficient to  support  adjudication  that  minor  was 
guilty  as  an  aider  and  abettor  in  burglary  and 
larceny  of  store.  D.C.  Code  §§  22-105,  22- 
1801(b),  22-2201.  Matter  of  R.  A.  B.,  399  A.2d 
81,  1979  D.C.  App.  LEXIS  312  (1979). 

Evidence  was  not  sufficient  to  support  convic- 
tion of  petit  larceny  as  an  aider  and  abettor  by 
pushing  victim  at  the  very  time  that  pickpocket 
pushed  the  victim  from  the  rear  and  removed 
victim's  wallet  from  his  pocket.  D.C. 
Code§§  22-105,  22-2202.  Quarles  v.  United 
States,  308  A.2d  773,  1973  D.C.  App.  LEXIS 
333  (1973). 

Mere  showing  that  at  time  officer  observed 
suspected  criminal  activity  defendant  was 
standing  near  right  side  of  automobile  at  a 
point  somewhere  between  automobile,  which 
contained  wine  and  beer  allegedly  stolen  from 
store,  and  store  was  insufficient  to  support 
conviction  for  aiding  and  abetting  petit  larceny 
in  violation  of  District  of  Columbia  Code.  D.C. 
Code  §§  22-105,  22-2202.  Williams  v.  United 
States,  254  A.2d  722,  1969  D.C.  App.  LEXIS 
272  (App.  1969). 

—  Conspiracy,  weight  and  sufficiency  of 

evidence. 

Evidence  was  sufficient  to  support  a  convic- 
tion for  conspiracy,  even  though  one  witness 
who  was  a  member  of  defendant's  group  testi- 
fied that  there  was  no  plan;  witnesses  who  were 
members  of  defendant's  group  testified  against 
defendant  and  detailed  his  involvement  in  a 
revenge  venture,  the  witness  who  testified  that 
there  was  no  plan  provided  a  description  of  the 
desire  of  the  group,  including  defendant,  to 
retaliate  and  testified  that  the  group  came 
together  and  decided  to  wear  black  and  arm 
themselves  before  proceeding  to  the  scene,  and 
other  witnesses  testified  that  defendant  had 
made  the  decision  to  go  to  the  scene  and  led  the 
group  there.  McCrae  v.  United  States,  980  A. 2d 
1082,  2009  D.C.  App.  LEXIS  449  (2009). 

—  Gaming  offenses,  weight  and  sufficiency 

of  evidence. 

In  prosecution  for  operation  of  lottery  and  for 
possession  of  numbers  slips,  slips  used  as  evi- 
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dence  to  prove  possession  charge  could  also  be 
used  to  prove  charge  of  operation  of  lottery. 
D.C.  Code  1951,  §§  22-105,  22-1501,  22-1502. 
Maynard  v.  U.S.,  215  F.2d  336,  1954  U.S.  App. 
LEXIS  2836  (C.A.D.C.  1954). 

Evidence  sustained  convictions  for  operation 
of  lottery  and  possession  of  numbers  slips  and 
for  aiding  and  abetting  in  such  operation.  D.C. 
Code  1951,  §§  22-105,  22-1501,  22-1502.  May- 
nard V.  U.S.,  215  F.2d  336,  1954  U.S.  App. 
LEXIS  2836  (C.A.D.C.  1954). 

Where  tenant  of  premises,  wherein  gaming 
tables  were  kept,  was  an  incorporated  club,  but 
there  was  evidence  that  defendants  took  part  in 
carrying  on  its  gambling  activities,  defendants 
were  responsible  as  principals.  D.C.  Code 
1940,§§  22-105,  22-1504.  Warde  v.  U.S.,  158 
F.2d  651,  1946  U.S.  App.  LEXIS  2447  (1946). 

—  Homicide,  weight  and  sufficiency  of  ev- 
idence. 

In  murder  prosecution  against  two  defen- 
dants one  of  whom  shot  the  victim,  evidence 
including  showing  of  continuous  association  of 
codefendant  with  defendant  who  shot  the  vic- 
tim, their  furtive  consultation  immediately  pre- 
ceding the  murder  and  codefendant's  holding  of 
bags  of  valuables  that  other  defendant  carried 
moments  earlier,  and  standing  close  by  while 
the  defendant  fought  with  and  shot  the  victim 
sustained  conviction  of  second-degree  murder. 
D.C.  Code§§  22-105,  22-2403.  United  States  v. 
Clayborne,  509  F.2d  473,  1974  U.S.  App.  LEXIS 
5639  (C.A.D.C.  1974). 

Evidence  was  sufficient  to  sustain  conviction 
for  aiding  and  abetting  armed  first-degree  mur- 
der under  District  of  Columbia  law;  defendant 
drove  shooter  to  obtain  firearm  and  then  drove 
to  location  where  victim  was  located.  United 
States  V.  Wilson,  720  F.Supp.2d  51,  2010  U.S. 
Dist.  LEXIS  65983  (2010). 

Testimony  that  defendant  had  solicited  the 
victim's  murder  and  assisted  in  locating  the 
victim,  all  with  knowledge  of  the  plan  to  mur- 
der him,  provided  sufficient  basis  for  the  con- 
victions for  first  degree  murder  while  armed 
and  continuing  criminal  enterprise  murder  of 
victim.  United  States  v.  Simmons,  431 
RSupp.2d  38,  2006  U.S.  Dist.  LEXIS  26666 
(2006). 

Evidence  was  sufficient  to  support  conviction 
of  defendant  on  two  counts  of  second-degree 
murder  while  armed  and  assault  with  intent  to 
kill  while  armed,  at  trial  of  two  defendants  for 
murder  and  other  crimes  arising  out  of  a  retal- 
iatory shooting;  two  witnesses  to  the  shooting, 
who  both  suffered  injuries,  testified  that  they 
saw  such  defendant  shooting  at  them  and  the 
two  decedents,  the  two  decedents  died  from 
their  gunshot  wounds,  one  of  such  witnesses 
was  shot  in  the  hand  and  head,  the  other  such 
witness  was  shot  in  the  leg,  and  another  sur- 
viving victim  was  shot  in  the  arm  and  shoulder. 


Mitchell  V.  United  States,  985  A.2d  1125,  2009 
D.C.  App.  LEXIS  651  (2009),  writ  of  certiorari 
denied  by  131  S.  Ct.  226,  178  L.  Ed.  2d  150, 
2010  U.S.  LEXIS  6110,  79  U.S.L.W  3201  (U.S. 
2010). 

Evidence  was  sufficient  to  support  convic- 
tions of  defendants  for  conspiracy  to  commit 
first-degree  murder,  at  trial  of  two  defendants 
for  murder  and  other  crimes  arising  out  of  a 
retaliatory  shooting;  two  victims  died  from  gun- 
shot wounds,  witnesses  to  the  shooting  testified 
that  they  recognized  both  defendants  when 
they  simultaneously  came  from  behind  trash 
dumpsters  wielding  guns,  and  police  officer  who 
heard  the  shooting  testified  that  he  noticed  a 
black  sports  utility  vehicle  (SUV)  with  its  en- 
gine running  near  the  scene  of  the  crime  and 
saw  two  men  run  from  the  direction  of  the 
shooting  and  get  into  the  SUV.  Mitchell  v. 
United  States,  985  A.2d  1125,  2009  D.C.  App. 
LEXIS  651  (2009),  writ  of  certiorari  denied  by 
131  S.  Ct.  226,  178  L.  Ed.  2d  150,  2010  U.S. 
LEXIS  6110,  79  U.S.L.W.  3201  (U.S.  2010). 

Evidence  was  sufficient  to  support  jury's  find- 
ing that  defendant  aided  and  abetted  the  co- 
defendant  in  committing  murder,  kidnapping, 
and  carjacking,  where  defendant  had  the  op- 
portunity to  disassociate  himself  from  the  co- 
defendant  at  several  points,  but  chose  to  stay 
when  victim  was  kidnapped,  stabbed,  and  shot, 
and  defendant  displayed  his  consciousness  of 
guilt  by  fleeing  from  the  police  and  attempting 
to  conceal  himself  in  some  bushes.  Johnson  v. 
United  States,  883  A.2d  135,  2005  D.C.  App. 
LEXIS  488  (2005). 

Sufficient  evidence  supported  conviction  for 
first-degree  murder  under  theory  of  aiding  and 
abetting;  record  indicated  that  defendant  was 
seen  with  co-defendant  and  others  deliberating 
on  victim's  fate,  defendant  confessed  that  he 
participated  in  planning  and  murder  of  victim, 
and  several  witnesses  identified  defendant  as 
fleeing  scene  in  getaway  car.  McCullough  v. 
United  States,  827  A.2d  48,  2003  D.C.  App. 
LEXIS  425  (2003). 

Evidence  was  sufficient  to  establish  defen- 
dant's liability  as  codefendant's  accomplice  in 
victim's  murder;  evidence  fairly  allowed  jury  to 
find  either  that  defendant  advised  and  incited 
codefendant  to  shoot  victim  or,  at  the  least,  that 
defendant  knowingly  participated  in  shooting, 
and  there  was  evidence  that  defendant  and 
victim  had  words,  that  defendant  then  con- 
ferred with  codefendant  and  warned  bystand- 
ers to  leave  because  something  was  about  to 
happen,  and  that  codefendant,  accompanied  by 
defendant,  then  pursued  victim  and  shot  him. 
Lloyd  V.  United  States,  806  A.2d  1243,  2002 
D.C.  App.  LEXIS  531  (2002). 

Evidence  that  defendant  was  present  when 
murder  occurred,  that  he  moved  from  back  seat 
of  car  to  driver's  seat  during  altercation  and 
drove  off"  when  his  associates  got  back  in  the 
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car,  and  warned  unwitting  passenger  not  to  tell 
anyone  what  he  had  witnessed  was  sufficient  to 
support  defendant's  conviction  for  being  acces- 
sory after  the  fact  to  felony-murder  and  armed 
robbery  D.C.  Code  1981,  §  22-105.  Jefferson  v. 
United  States,  463  A.2d  681,  1983  D.C.  App. 
LEXIS  420  (1983). 

Evidence  was  sufficient  in  first-degree  mur- 
der prosecution  to  sustain  defendant's  convic- 
tion as  aider  and  abettor.  D.C.  Code  §  22-105. 
Byrd  v.  United  States,  364  A.2d  1215, 1976  D.C. 
App.  LEXIS  394  (1976). 

Fact  that  there  was  some  evidence  in  first- 
degree  murder  prosecution  that  defendant  at- 
tempted to  break  up  earlier  fight  between  his 
codefendant  and  murder  victim  and  later  cau- 
tioned his  codefendant  against  shooting  victim 
did  not  exonerate  defendant  as  aider  and  abet- 
tor; such  evidence  was  controverted  and,  in  any 
event,  did  not  otherwise  negate  account  of  his 
assisting  with  commission  of  homicide.  D.C. 
Code  §  22-105.  Byrd  v.  United  States,  364  A.2d 
1215,  1976  D.C.  App.  LEXIS  394  (1976). 

—  In  generaL 

Sufficient  evidence  supported  conviction  of 
defendant  for  possession  of  cocaine  with  intent 
to  distribute  on  aiding  and  abetting  theory; 
defendant  not  only  resided  at  residence  from 
which  drug  dealer  was  selling  drugs,  but  he 
also  owned  it,  defendant  admitted  that  he  knew 
dealer  was  engaging  in  drug  transactions  at 
residence,  and  that  he  was  a  "go  between"  for 
such  transactions,  and  defendant  testified  that 
he  regularly  used  the  only  working  bathroom  in 
basement  of  residence,  where  empty  plastic 
bags,  razor  blades,  and  two  plates  coated  with 
white  powder  residue  were  located  on  top  of 
bar.  Trapps  v.  United  States,  887  A.2d  484, 
2005  D.C.  App.  LEXIS  635  (2005). 

Evidence  was  sufficient  to  support  jury's  find- 
ing that  defendant  aided  and  abetted  the  co- 
defendant  in  committing  murder,  kidnapping, 
and  carjacking,  where  defendant  had  the  op- 
portunity to  disassociate  himself  from  the  co- 
defendant  at  several  points,  but  chose  to  stay 
when  victim  was  kidnapped,  stabbed,  and  shot, 
and  defendant  displayed  his  consciousness  of 
guilt  by  fleeing  from  the  police  and  attempting 
to  conceal  himself  in  some  bushes.  Johnson  v. 
United  States,  883  A.2d  135,  2005  D.C.  App. 
LEXIS  488  (2005). 

Whether  a  defendant  is  guilty  of  aiding  and 
abetting  a  crime  depends  on  the  totality  of  the 
evidence.  Bell  v.  United  States,  790  A.2d  523, 
2002  D.C.  App.  LEXIS  9  (2002). 

Evidence  was  sufficient  to  convict  defendant 
as  an  aider  and  abettor  for  first-degree  fraud,  in 
regard  to  his  using  Water  and  Sewer  Authority 
(WASA)  equipment  and  employees  for  his  own 
profit;  evidence  showed  that  defendant  offered 
apartment  building  owner  a  contract  price  for 
water  pipe  connection  work  that  was  well  below 


market  price  quoted  by  other  private  plumbers, 
and  statement  of  government's  principal  wit- 
ness, which  he  wrote  during  plea  proceeding  in 
federal  court,  implicated  defendant  as  a  co- 
conspirator in  the  fraudulent  scheme.  Bell  v. 
United  States,  790  A.2d  523,  2002  D.C.  App. 
LEXIS  9  (2002). 

Evidence  was  sufficient  to  convict  defendants 
as  an  aiders  and  abettors  for  first-degree  fraud, 
in  regard  to  their  using  Water  and  Sewer  Au- 
thority (WASA)  equipment  for  their  own  profit 
while  they  were  WASA  employees;  statement  of 
government's  principal  witness,  which  he  wrote 
during  plea  proceeding  in  federal  court,  indi- 
cated that  defendants  were  paid  for  water  pipe 
connection  work  that  they  performed  while 
they  should  have  been  working  for  WASA.  Bell 
V.  United  States,  790  A.2d  523,  2002  D.C.  App. 
LEXIS  9  (2002). 

Evidence  was  sufficient  to  support  defen- 
dant's convictions  for  first-degree  murder  while 
armed,  assault  with  intent  to  kill  while  armed, 
armed  robbery,  conspiracy  to  commit  armed 
robbery,  and  first-degree  burglary  while  armed; 
according  to  driver  of  get-away  vehicle,  defen- 
dant struggled  to  open  stolen  safe  in  vehicle 
following  murders  and  made  statement  about 
apparent  contents  of  safe,  and  other  witnesses 
testified  that  defendant  ran  to  vehicle  from 
victims'  house  with  codefendant,  that  defen- 
dant helped  count  out  money,  drugs,  and  other 
items  found  in  safe,  and  that  defendant  ulti- 
mately took  his  own  share,  including  a  diamond 
ring  which  he  was  seen  wearing  shortly  after 
the  murders.  D.C.  Code  1981,  §§  22-105(a), 
22-501,  22-1801(a),  22-2401,  22-2901,  22-3202. 
Dancy  v.  United  States,  745  A.2d  259,  2000 
D.C.  App.  LEXIS  12  (2000). 

—  Kidnapping,  weight  and  sufficiency  of 

evidence. 

Defendant's  role  as  aider  and  abettor  was 
sufficient  to  impute  guilt  for  kidnapping,  al- 
though defendant  claimed  that  evidence  was 
insufficient  to  establish  his  participation  in 
kidnapping  offense  if  kidnapping  were  found  to 
be  offense  separate  from  robbery.  D.C.  Code 
1981,  §  22-105,  22-2101.  Catlett  v.  United 
States,  545  A.2d  1202,  1988  D.C.  App.  LEXIS 
109  (1988),  writ  of  certiorari  denied  by  488  U.S. 
1017,  109  S.  Ct.  814,  102  L.  Ed.  2d  803,  1989 
U.S.  LEXIS  251,  57  U.S.L.W.  3453  (1989). 

—  Motor  vehicle  offenses,  weight  and  suf- 

ficiency of  evidence. 

Evidence  was  insufficient  to  convict  defen- 
dant as  aider  and  abettor  of  another  in  unau- 
thorized use  of  motor  vehicle.  D.C.  Code  1961, 
§§  22-105,  22-2204.  Kemp  v.  U.S.,  311  F.2d  774, 
1962  U.S.  App.  LEXIS  3334  (C.A.D.C.  1962). 

Evidence  was  sufficient  to  support  convic- 
tions of  defendants  for  unauthorized  use  of  a 
motor  vehicle,  at  trial  of  two  defendants  for 
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murder  and  other  crimes  arising  out  of  a  retal- 
iatory shooting;  owner  of  black  sports  utility 
vehicle  (SUV)  testified  that  she  saw  her  SUV 
being  stolen  by  two  young  black  men,  owner's 
SUV  was  recovered  from  behind  the  apartment 
building  of  one  of  the  defendant's  girlfriend,  the 
girlfriend  testified  that  she  saw  such  defendant 
at  her  apartment  the  night  of  the  shooting,  two 
witnesses  testified  they  saw  defendants  to- 
gether during  the  shooting,  and  police  officer 
who  heard  the  shooting  testified  that  he  noticed 
a  black  SUV  with  its  engine  running  near  the 
scene  of  the  crime  and  saw  two  men  run  from 
the  direction  of  the  shooting  and  get  into  the 
SUV.  Mitchell  V.  United  States,  985  A.2d  1125, 
2009  D.C.  App.  LEXIS  651  (2009),  writ  of 
certiorari  denied  by  131  S.  Ct.  226,  178  L.  Ed. 
2d  150,  2010  U.S.  LEXIS  6110,  79  U.S.L.W. 
3201  (U.S.  2010). 

Evidence,  including  evidence  that  automobile 
was  "hot  wired"  in  a  manner  visible  to  anyone 
in  rear  seat,  sustained  delinquency  adjudica- 
tion of  juvenile  who  was  found  in  rear  seat  and 
charged  as  aider  and  abettor  in  unauthorized 
use  of  vehicle.  D.C.  Code  §§  22-105,  22-2204.  In 
re  D.  M.  L.,  293  A.2d  277,  1972  D.C.  App. 
LEXIS  225  (1972). 

—  Obstructing  justice-,  weight  and  suffi- 

ciency of  evidence. 

Evidence  did  not  support  conviction  of  ob- 
structing justice  by  attempting  to  intimidate  a 
juror,  on  theory  of  aiding  and  abetting;  evidence 
showed  that  defendant  was  present  with  other 
persons  during  encounter  with  juror  at  hot  dog 
stand  during  which  the  other  persons  intimi- 
dated witness,  but  that  defendant  urged  the 
others  not  to  say  anything  to  juror.  Smith  v. 
United  States,  837  A.2d  87,  2003  D.C.  App. 
LEXIS  701  (2003),  writ  of  certiorari  denied  by 
541  U.S.  1081,  124  S.  Ct.  2435,  158  L.  Ed.  2d 
996,  2004  U.S.  LEXIS  3976,  72  U.S.L.W.  3733 
(2004). 

Evidence  did  not  support  conviction  for  ob- 
struction of  justice  arising  from  defendant's 
alleged  complicity  in  threatening  his  former 
wife  by  letter  in  attempt  to  force  her  to  abandon 
criminal  contempt  charges  against  defendant; 
defendant  neither  wrote  letter  nor  delivered  it, 
and  references  in  letter  to  defendant  and  his 
wife's  former  address,  and  threat  to  harm 
"Maryleah"  (defendant's  former  wife)  and  "the 
children"  did  not  imply  knowledge  unique  to 
defendant  or  a  confederate.  D.C.  Code  1981, 
§  22-105.  Green  v.  United  States,  651  A.2d  817, 
1994  D.C.  App.  LEXIS  247  (1994). 

—  Robbery,  weight  and  sufficiency  of  evi- 

dence. 

Evidence  supported  conclusion  that  victim  of 
carjacking  was  in  immediate  possession  of  ve- 
hicle, as  required  for  conviction  under  District 
of  Columbia  law,  even  though  he  was  some 


distance  away  from  automobile  unlocking  door 
of  credit  union  defendants  were  about  to  rob 
when  a  defendant  drive  vehicle  into  parking  lot 
and  parked  it,  and  defendants  subsequently 
used  vehicle  for  getaway  purposes;  except  for 
intimidation  being  applied,  victim  could  have 
easily  regained  physical  control  of  automobile. 
D.C.  Code  1981,  §§  22-105,  22-3901.  United 
States  V.  Gilham,  167  F.3d  628,  1999  U.S.  App. 
LEXIS  3012  (C.A.D.C.  1999),  writ  of  certiorari 
denied  by  526  U.S.  1164,  119  S.  Ct.  2060,  144  L. 
Ed.  2d  225,  1999  U.S.  LEXIS  3929,  67  U.S.L.W. 
3748  (1999),  writ  of  certiorari  denied  by  528 
U.S.  845, 120  S.  Ct.  118, 145  L.  Ed.  2d  100, 1999 
U.S.  LEXIS  5424,  68  U.S.L.W.  3225  (1999). 

Evidence  of  defendant's  presence  at  scene  of 
crime,  slight  association  with  actual  perpetra- 
tor, and  subsequent  flight,  did  not  sustain  con- 
viction for  robbery.  Fed. Rules  Crim.Proc.  rule 
29(a),  18  U.S.C.;  D.C.  Code  §§  22-105,  22-2901. 
Bailey  v.  United  States,  416  F.2d  1110,  1969 
U.S.  App.  LEXIS  13359  (C.A.D.C.  1969). 

Evidence  at  first  trial  that  defendant  acted 
with  "guilty  knowledge"  that  principal  was 
committing  robbery  when  defendant  picked 
principal  and  companion  up  in  car  and  drove 
away,  and  that  defendant  knew  or  should  have 
foreseen  that  gun  would  be  required  to  commit 
the  robbery,  was  sufficient  to  sustain  conviction 
for  aiding  and  abetting  armed  robbery,  so  that 
retrial  was  not  barred  on  double  jeopardy 
grounds  following  remand  based  on  reversible 
instructional  errors,  in  view  of  evidence  that 
defendant  had  inside  information  and  arranged 
to  drive  robbers  to  particular  grocery  store  on 
heavy  check-cashing  day  at  exact  time  when 
person  would  arrive  with  large  amounts  of 
cash,  that  reasonable  precautions  against  theft 
might  have  been  expected,  and  that  principal 
entered  defendant's  car  with  two  guns.  U.S. 
Const.Amend.  5;  D.C.  Code  1981,  §  22-105. 
Kelly  V.  United  States,  639  A.2d  86,  1994  D.C. 
App.  LEXIS  35  (1994). 

Evidence  supported  conviction  of  defendant 
as  aider  and  abettor  of  codefendant's  armed 
robbery  of  parking  lot  attendant;  two  men  were 
observed  circling  hospital  parking  lot  two  hours 
before  robbery;  during  robbery  defendant  was 
seated  in  driver's  seat  of  codefendant's  car  with 
motor  running,  had  unobstructed  view  of  rob- 
bery, and  lied  by  telling  police  sergeant  that  he 
was  not  waiting  for  anyone;  and  jury  could 
reasonably  find  that  codefendant  was  unlikely 
to  have  kept  gun  in  waistband  for  entire  two- 
hour  period  and  that  use  of  some  type  of 
weapon  was  reasonably  foreseeable.  D.C.  Code 
1981,  §§  22-105,  22-2901,  22-3202.  Hordge  v. 
United  States,  545  A.2d  1249,  1988  D.C.  App. 
LEXIS  125  (1988). 

—  Weapons  offenses,  weight  and  suffi- 
ciency of  evidence. 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  for  conspiracy;  fact  that  one 


428 


General  Offenses 


§  22-1 805a 


occupant  of  the  car  drove  while  the  other  fired 
gunshots  and  shouted  instructions  was  enough 
to  infer  an  agreement  and  knowing  participa- 
tion, and  witness's  testimony  that  defendant 
had  admitted  to  performing  the  principal  overt 
act,  namely  shooting  at  the  victims,  was  suffi- 
cient to  deduce  that  an  overt  act  was  committed 
in  furtherance  of  the  agreement.  McCoy  v. 
United  States,  890  A.2d  204,  2006  D.C.  App. 
LEXIS  7  (2006). 

Where  no  evidence  was  introduced  to  show 
that  codefendant,  or  anyone  else  besides  defen- 
dant, had  license  for  gun,  and  no  one  else  was 
charged,  let  alone  convicted,  of  carrying  a  pistol 
without  a  license,  there  was  inconclusive  evi- 
dence of  an  unlicensed  weapons  crime  that 
defendant  could  be  said  to  have  aided  and 
abetted.  D.C.  Code  §§  22-105,  22-3204.  Jack- 
son V.  United  States,  395  A.2d  99,  1978  D.C. 
App.  LEXIS  573  (1978). 

—  Wire  fraud,  weight  and  sufficiency  of 
evidence. 

Evidence  permitted  jury  to  find  that  defen- 
dant was  knowing  participant  in  unlawful 
scheme  to  obtain  real  property  for  deflated 
price,  supporting  conviction  for  wire  fraud  and 
conspiracy  to  commit  wire  fraud,  even  though 


defendant  was  acquitted  of  charges  under  Dis- 
trict of  Columbia  law  for  fraud,  forgery,  and 
uttering  forged  instrument;  jury  could  conclude 
from  defendant's  connection  to  forged  deed  for 
property,  which  was  filed  by  his  real  estate 
agent  after  owner's  death,  that  he  knowingly 
entered  into  scheme  to  defraud  owner's  heirs, 
particularly  given  check  that  he  wrote  to  agent 
after  she  purportedly  purchased  property,  and 
defendant  falsely  represented  to  executor  for 
owner's  estate  that  he  was  United  States  mar- 
shal and  that  police  were  protecting  property 
on  his  behalf,  suggesting  that  if  property  were 
not  sold  to  his  group,  protection  would  cease, 
property  would  be  ruined,  and  estate  would  be 
liable.  United  States  v.  Brockenborrugh,  575 
F.3d  726,  2009  U.S.  App.  LEXIS  17672 
(C.A.D.C.  2009). 

Witnesses  generally. 

In  prosecution  for  aiding  and  abetting  an- 
other in  practice  of  healing  art  without  a  li- 
cense, trial  court  did  not  act  arbitrarily  in 
quashing  several  subpoenas  duces  tecum 
sought  by  defendant  against  medical  society 
and  its  officers  and  employees.  D.C.  Code  1973, 
§§  2-102,  22-105.  Jacobs  v.  United  States,  436 
A.2d  1286,  1981  D.C.  App.  LEXIS  390  (1981). 


§  22- 1805a.  Conspiracy  to  commit  crime. 

(a)  (1)  If  2  or  more  persons  conspire  either  to  commit  a  criminal  offense  or  to 
defraud  the  District  of  Columbia  or  any  court  or  agency  thereof  in  any  manner 
or  for  any  purpose,  each  shall  be  fined  not  more  than  $10,000  or  imprisoned  not 
more  than  5  years,  or  both,  except  that  if  the  object  of  the  conspiracy  is  a 
criminal  offense  punishable  by  less  than  5  years,  the  maximum  penalty  for  the 
conspiracy  shall  not  exceed  the  maximum  penalty  provided  for  that  offense. 

(2)  If  2  or  more  persons  conspire  to  commit  a  crime  of  violence  as  defined 
in  §  23-1331(4),  each  shall  be  fined  not  more  than  $3000  nor  the  maximum  fine 
prescribed  for  the  offense,  the  commission  of  which  was  the  object  of  the 
conspiracy,  whichever  is  less,  or  imprisoned  not  more  than  15  years  nor  the 
maximum  imprisonment  prescribed  for  the  offense,  the  commission  of  which 
was  the  object  of  the  conspiracy,  whichever  is  less,  or  both. 

(b)  No  person  may  be  convicted  of  conspiracy  unless  an  overt  act  is  alleged 
and  proved  to  have  been  committed  by  1  of  the  conspirators  pursuant  to  the 
conspiracy  and  to  effect  its  purpose. 

(c)  When  the  object  of  a  conspiracy  contrived  within  the  District  of  Columbia 
is  to  engage  in  conduct  in  a  jurisdiction  outside  the  District  of  Columbia  which 
would  constitute  a  criminal  offense  under  an  act  of  Congress  applicable 
exclusively  to  the  District  of  Columbia  if  performed  therein,  the  conspiracy  is 
a  violation  of  this  section  if: 

(1)  Such  conduct  would  also  constitute  a  crime  under  the  laws  of  the  other 
jurisdiction  if  performed  therein;  or 

(2)  Such  conduct  would  constitute  a  criminal  offense  under  an  act  of 
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Congress  exclusively  applicable  to  the  District  of  Columbia  even  if  performed 
outside  the  District  of  Columbia. 

(d)  A  conspiracy  contrived  in  another  jurisdiction  to  engage  in  conduct 
within  the  District  of  Columbia  which  would  constitute  a  criminal  offense 
under  an  act  of  Congress  exclusively  applicable  to  the  District  of  Columbia  if 
performed  within  the  District  of  Columbia  is  a  violation  of  this  section  when  an 
overt  act  pursuant  to  the  conspiracy  is  committed  within  the  District  of 
Columbia.  Under  such  circumstances,  it  is  immaterial  and  no  defense  to  a 
prosecution  for  conspiracy  that  the  conduct  which  is  the  object  of  the  conspir- 
acy would  not  constitute  a  crime  under  the  laws  of  the  other  jurisdiction. 

(Mar.  3, 1901,  ch.  854.  §  908A;  July  29, 1970,  84  Stat.  599,  Pub.  L.  91-358,  title 
II,  §  202;  Dec.  10,  2009,  D.C.  Law  18-88,  §  209,  56  DCR  7413.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
105a. 

1973  Ed.,  §  22-105a. 

Effect  of  amendments.  —  D.C.  Law  18-88 
designated  the  existing  text  of  subsec.  (a)  as 
subsec.  (a)(1);  and  added  subsec.  (a)(2). 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  209  of 
Omnibus  Public  Safety  and  Justice  Emergency 


Amendment  Act  of  2009  (D.C.  Act  18-181,  Au- 
gust 6,  2009,  56  DCR  6903). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  209  of  Omnibus  Public  Safety  and 
Justice  Congressional  Review  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-227,  Oc- 
tober 21,  2009,  56  DCR  8668). 

Legislative  history  of  Law  18-88.  —  For 
Law  18-88,  see  notes  following  §  22-404. 


CASE  NOTES 


Analysis 

Indictment  or  information. 

Instructions. 

Merger  of  offenses. 

Nature  and  elements  of  criminal  conspiracy. 
Presumptions  and  burden  of  proof. 
Review. 

Sentence  and  punishment. 
Weight  and  sufficiency  of  evidence. 

Indictment  or  information. 

Count  of  indictment  charging  defendant  with 
conspiring  to  defraud  District  of  Columbia  of 
lawful  government  functions  stated  an  offense. 
D.C.  Code  1981,  §  22-105a(a).  United  States  v. 
Lewis,  716  F.2d  16,  1983  U.S.  App.  LEXIS 
24725  (C.A.D.C.  1983),  writ  of  certiorari  denied 
by  464  U.S.  996,  104  S.  Ct.  492,  78  L.  Ed.  2d 
686,  1983  U.S.  LEXIS  2517,  52  U.S.L.W.  3422 
(1983). 

Indictment  provided  fair  notice  of  charge  of 
conspiracy  to  commit  armed  robbery,  though  it 
did  not  refer  to  statute  defining  conspiracy  to 
commit  crimes,  where  indictment  alleged  that 
defendant  and  two  accomplices  knowingly  con- 
spired and  agreed  to  commit  together  criminal 
offenses,  that  object  of  conspiracy  was  to  rob 
victim  while  armed,  and  that  named  conspira- 
tors committed  overt  acts  including  arming 
themselves,  searching  out  intended  victim, 
breaking  into  victim's  apartment,  and  forcing 
victim  to  ride  with  them  to  his  apartment  for 


purpose  of  committing  armed  robbery.  Persall  v. 
United  States,  812  A.2d  953,  2002  D.C.  App. 
LEXIS  746  (2002),  remanded  by  859  A.2d  634, 
2004  D.C.  App.  LEXIS  458  (D.C.  2004). 

Instructions. 

Error  in  aiding  and  abetting  instruction  re- 
garding first-degree  murder  while  armed  and 
possession  of  a  firearm  during  a  crime  of  vio- 
lence (PFCV),  in  that  instruction  amounted  to  a 
negligence  instruction  because  error  allowed 
jury  to  find  defendant  guilty  of  murder  and 
PFCV  as  the  natural  and  probable  conse- 
quences of  another's  actions,  was  harmless  be- 
yond a  reasonable  doubt,  in  trial  of  defendant 
for  conspiracy  to  commit  first-degree  murder, 
first-degree  murder  while  armed  and  PFCV; 
court  provided  a  valid  Pinkerton  co-conspirator 
instruction  in  addition  to  the  erroneous  aiding 
and  abetting  instruction,  jury  convicted  defen- 
dant of  conspiracy  to  commit  first-degree  mur- 
der and  thus  every  juror  found  the  requisite 
intent  for  first-degree  murder,  such  findings 
sufficed  for  Pinkerton  co-conspirator  liability, 
and  murder  of  victim  by  an  armed  killer  was  a 
reasonably  foreseeable  consequence  of  that  con- 
spiracy Wheeler  v.  United  States,  977  A.2d  973, 
2009  D.C.  App.  LEXIS  343  (2009),  amended  by 
987  A.2d  431,  2010  D.C.  App.  LEXIS  211  (D.C. 
2010),  writ  of  certiorari  denied  by  131  S.  Ct. 
325,  178  L.  Ed.  2d  211,  2010  U.S.  LEXIS  7488, 
79  U.S.L.W  3204  (U.S.  2010). 
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Presence  of  multiple  conspiracies  was  not 
fairly  raised  by  evidence,  and  thus  defendant 
was  not  entitled  to  multiple  conspiracy  jury 
instruction  in  prosecution  for  conspiracy  to 
commit  murder  and  obstruction  of  justice;  con- 
spirators' single  goal  was  to  keep  victim  from 
testifying  in  separate  murder  trial,  members  of 
conspiracy  were  dependent  upon  each  other  to 
accomplish  that  goal,  and  there  was  no  evi- 
dence of  overlap  in  participants  of  conspiracy. 
McCullough  V  United  States,  827  A.2d  48,  2003 
D.C.  App.  LEXIS  425  (2003). 

For  a  multiple  conspiracy  instruction  to  be 
justified,  the  defendant  must  show  that  the 
instruction  is  on  an  issue  that  is  fairly  raised  by 
the  evidence.  McCullough  v.  United  States,  827 
A.2d  48,  2003  D.C.  App.  LEXIS  425  (2003). 

Jury  instruction  governing  conspiracy  to 
commit  robbery  adequately  explained  require- 
ment that  defendant  intended  to  commit  un- 
lawful objective  of  robbery,  where  it  stated  that 
government  had  to  prove  that  an  agreement 
existed  to  commit  the  crime  of  robbery,  that  the 
purpose  of  the  agreement  had  to  be  to  commit 
the  unlawful  object  of  the  conspiracy,  and  that 
the  government  had  to  prove  that  the  defen- 
dant intentionally  joined  in  the  agreement. 
D.C.  Code  1981,  §  22-105a.  Green  v  United 
States,  718  A.2d  1042,  1998  D.C.  App.  LEXIS 
161  (1998),  writ  of  certiorari  denied  by  526  U.S. 
1011,  119  S.  Ct.  1156,  143  L.  Ed.  2d  222,  1999 
U.S.  LEXIS  1836,  67  U.S.L.W.  3560  (1999). 

Merger  of  offenses. 

Defendant's  conviction  for  conspiracy  to  com- 
mit first-degree  murder  while  armed  did  not 
merge  with  other  offenses  for  which  he  was 
convicted,  where  none  of  the  other  offenses 
required  proof  of  an  agreement  to  commit 
crime.  Hammond  v.  United  States,  880  A. 2d 
1066,  2005  D.C.  App.  LEXIS  414  (2005),  writ  of 
certiorari  denied  by  547  U.S.  1184,  126  S.  Ct. 
2373,  165  L.  Ed.  2d  287,  2006  U.S.  LEXIS  4430, 
74  U.S.L.W.  3677  (2006),  writ  of  certiorari  de- 
nied by  549  U.S.  931,  127  S.  Ct.  374,  166  L.  Ed. 
2d  231,  2006  U.S.  LEXIS  6404,  75  U.S.L.W. 
3174  (2006). 

Absent  very  special  circumstances,  the  con- 
spiracy to  commit  an  offense  and  the  subse- 
quent commission  of  that  crime  normally  do  not 
merge  into  a  single  punishable  act.  Hammond 
V  United  States,  880  A.2d  1066,  2005  D.C.  App. 
LEXIS  414  (2005),  writ  of  certiorari  denied  by 
547  U.S.  1184,  126  S.  Ct.  2373,  165  L.  Ed.  2d 
287,  2006  U.S.  LEXIS  4430,  74  U.S.L.W.  3677 
(2006),  writ  of  certiorari  denied  by  549  U.S. 
931,  127  S.  Ct.  374,  166  L.  Ed.  2d  231,  2006 
U.S.  LEXIS  6404,  75  U.S.L.W.  3174  (2006). 

Defendant's  conviction  for  conspiracy  to  mur- 
der and  obstruction  of  justice  did  not  merge 
with  his  convictions  for  substantive  offenses  of 
murder  and  obstruction  of  justice,  for  purposes 
of  determining  whether  there  are  two  offenses 


or  only  one,  thus  requiring  merger  of  the  sen- 
tences, since  conspiracy  count  did  not  merge 
with  any  underlying  offense.  McCullough  v. 
United  States,  827  A.2d  48,  2003  D.C.  App. 
LEXIS  425  (2003). 

Generally,  the  conspiracy  to  commit  an  of- 
fense and  the  subsequent  commission  of  that 
crime  normally  do  not  merge  into  a  single 
punishable  act.  Persall  v.  United  States,  812 
A.2d  953,  2002  D.C.  App.  LEXIS  746  (2002), 
remanded  by  859  A.2d  634,  2004  D.C.  App. 
LEXIS  458  (D.C.  2004). 

Only  if  the  substantive  offense  and  the  con- 
spiracy are  identical  does  a  conviction  for  both 
constitute  double  jeopardy.  Persall  v.  United 
States,  812  A.2d  953,  2002  D.C.  App.  LEXIS 
746  (2002),  remanded  by  859  A.2d  634,  2004 
D.C.  App.  LEXIS  458  (D.C.  2004). 

Under  "Wharton's  Rule,"  as  exception  to  gen- 
eral principle  that  a  conspiracy  and  the  sub- 
stantive offense  that  is  its  immediate  end  are 
discrete  crimes  for  which  separate  sanctions 
may  be  imposed,  an  agreement  by  two  people  to 
commit  a  particular  crime  cannot  be  prosecuted 
as  a  conspiracy  when  the  crime  is  of  such  a 
nature  as  to  require  necessarily  the  participa- 
tion of  two  people  for  its  commission.  Persall  v. 
United  States,  812  A.2d  953,  2002  D.C.  App. 
LEXIS  746  (2002),  remanded  by  859  A.2d  634, 
2004  D.C.  App.  LEXIS  458  (D.C.  2004). 

Only  where  it  is  impossible  under  any  cir- 
cumstances to  commit  the  substantive  offense 
without  cooperative  action  does  Wharton's  Rule 
bar  convictions  for  both  the  substantive  offense 
and  conspiracy  to  commit  that  same  offense. 
Persall  v  United  States,  812  A.2d  953,  2002 
D.C.  App.  LEXIS  746  (2002),  remanded  by  859 
A.2d  634,  2004  D.C.  App.  LEXIS  458  (D.C. 
2004). 

A  participant  is  necessary  to  the  commission 
of  a  crime,  for  purposes  of  merging  substantive 
and  conspiracy  counts,  if  the  substantive  stat- 
ute requires  the  participant's  existence  as  an 
abstract  legal  element  of  the  crime.  Persall  v. 
United  States,  812  A.2d  953,  2002  D.C.  App. 
LEXIS  746  (2002),  remanded  by  859  A.2d  634, 
2004  D.C.  App.  LEXIS  458  (D.C.  2004). 

Crimes  that  traditionally  fall  under 
Wharton's  Rule,  barring  prosecution  for  con- 
spiracy when  substantive  offense  is  of  such  a 
nature  as  to  require  participation  of  two  people 
for  its  commission,  share  three  characteristics: 
(1)  parties  to  agreement  are  the  only  persons 
who  participate  in  commission  of  substantive 
offense;  (2)  immediate  consequences  of  crime 
rest  on  parties  themselves  rather  than  on  soci- 
ety at  large;  and  (3)  agreement  that  attends 
substantive  offense  does  not  appear  likely  to 
pose  the  distinct  kinds  of  threats  to  society  that 
law  of  conspiracy  seeks  to  avert.  Persall  v. 
United  States,  812  A.2d  953,  2002  D.C.  App. 
LEXIS  746  (2002),  remanded  by  859  A.2d  634, 
2004  D.C.  App.  LEXIS  458  (D.C.  2004). 
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Wharton's  Rule,  as  exception  to  general  rule 
that  conspiracy  and  completed  substantive  of- 
fense are  discrete  crimes  for  which  separate 
sanctions  may  be  imposed,  does  not  preclude 
conviction  in  a  single  trial  of  conspiracy  to 
commit  armed  robbery  and  the  substantive 
offense  of  armed  robbery  or  its  lesser-included 
offense  of  attempted  armed  robbery.  Persall  v. 
United  States,  812  A.2d  953,  2002  D.C.  App. 
LEXIS  746  (2002),  remanded  by  859  A.2d  634, 
2004  D.C.  App.  LEXIS  458  (D.C.  2004). 

In  prosecution  for  murder,  kidnapping,  and 
assault  arising  out  of  the  "Hanafi"  take-overs  of 
three  buildings,  the  kidnapping  convictions  of 
defendants  did  not  merge  with  the  other  of- 
fenses. D.C.  Code  §§  22-105a,  22-501,  22-502, 
22-2101,  22-2401,  22-2403,  22-3202.  Khaalis  v. 
United  States,  408  A.2d  313,  1979  D.C.  App. 
LEXIS  461  (1979),  writ  of  certiorari  denied  by 
444  U.S.  1092,  100  S.  Ct.  1059,  62  L.  Ed.  2d 
781,  1980  U.S.  LEXIS  912  (1980). 

Nature  and  elements  of  criminal  conspir- 
acy. 

The  essential  element  of  conspiracy  is  the 
agreement  to  commit  an  unlawful  act,  which 
distinguishes  it  from  other  substantive  of- 
fenses. Hammond  v.  United  States,  880  A.2d 
1066,  2005  D.C.  App.  LEXIS  414  (2005),  writ  of 
certiorari  denied  by  547  U.S.  1184,  126  S.  Ct. 
2373,  165  L.  Ed.  2d  287,  2006  U.S.  LEXIS  4430, 
74  U.S.L.W.  3677  (2006),  writ  of  certiorari  de- 
nied by  549  U.S.  931,  127  S.  Ct.  374,  166  L.  Ed. 
2d  231,  2006  U.S.  LEXIS  6404,  75  U.S.L.W. 
3174  (2006). 

Essential  element  of  conspiracy  is  the  agree- 
ment to  commit  an  unlawful  act,  which  distin- 
guishes it  from  other  substantive  offenses  and 
aiding  and  abetting  that  do  not  require  proof  of 
an  agreement.  Persall  v.  United  States,  812 
A.2d  953,  2002  D.C.  App.  LEXIS  746  (2002), 
remanded  by  859  A.2d  634,  2004  D.C.  App. 
LEXIS  458  (D.C.  2004). 

Substance  of  crime  of  conspiracy  is  knowing 
participation  in  agreement  to  accomplish  un- 
lawful act.  D.C.  Code  1981,  §  22-105a.  Irving  v. 
United  States,  673  A.2d  1284,  1996  D.C.  App. 
LEXIS  53  (1996). 

Overt  act  requirement  is  not  part  of  "corpus 
delicti"  of  conspiracy;  it  is  merely  evidentiary 
prophylactic.  D.C.  Code  1981,  §  22-105a.  Ir- 
ving V.  United  States,  673  A.2d  1284,  1996  D.C. 
App.  LEXIS  53  (1996). 

Presumptions  and  burden  of  proof. 

To  sustain  a  conviction  for  conspiracy,  the 
government  must  prove:  (1)  an  agreement  be- 
tween two  or  more  people  to  commit  a  criminal 
offense,  (2)  knowing  and  voluntary  participa- 
tion in  the  agreement  by  the  defendant  with 
the  intent  to  commit  a  criminal  objective,  and 
(3)  commission  in  furtherance  of  the  conspiracy 
of  at  least  one  overt  act  by  a  co-conspirator 


during  the  conspiracy.  McCullough  v.  United 
States,  827  A.2d  48,  2003  D.C.  App.  LEXIS  425 
(2003). 

Review. 

Erroneous  admission  of  out-of-court  video- 
taped admissions  and  plea  statement  of  non- 
testifying  codefendants  reasonably  contributed 
to  guilty  verdict  for  defendant  on  conspiracy 
charge,  and  thus,  was  not  harmless;  although 
there  was  independent  testimony  admitted  by 
co-conspirator  at  trial,  prosecutor  drew  atten- 
tion to  videotape  and  plea  statements  implying 
that  out-of-court  statements  should  be  consid- 
ered more  seriously  than  co-conspirator's  testi- 
mony and  encouraged  jury  to  look  at  videotape 
and  plea  statements  more  carefully,  showing 
that  inadmissible  evidence  was  used  to 
strengthen  otherwise  less  than  compelling 
proof  of  guilt  from  co-conspirator's  testimony. 
Williams  v.  United  States,  858  A.2d  978,  2004 
D.C.  App.  LEXIS  455  (2004). 

Error  in  admitting  non-testifying  co-defen- 
dant's videotaped  confession,  as  well  as  plea 
allocutions  of  non-testifying  co-defendants,  as 
declarations  against  penal  interest,  which  vio- 
lated murder  defendants'  right  of  confronta- 
tion, was  not  harmless,  with  respect  to  convic- 
tions for  conspiracy  to  commit  murder; 
testimony  of  government's  principal  insider 
witness  did  not  conclusively  establish  existence 
of  conspiracy,  given  that  he  was  not  disinter- 
ested witness,  but  one  with  weighty  incentives 
to  depict  conspiracy  and  roster  of  its  members 
in  manner  shaped  to  government's  liking,  and 
prosecutor's  entreaty  to  jury  to  consider  state- 
ments as  proof  that  defendants  had  conspired 
to  commit  murder  could  not  be  said  to  have  had 
no  effect  on  jury's  conclusion  that  there  was  a 
conspiracy,  and  that  defendants  had  been  mem- 
bers of  it.  Morten  v.  United  States,  856  A.2d 
595,  2004  D.C.  App.  LEXIS  422  (2004). 

Sentence  and  punishment. 

Defendant's  conviction  for  conspiracy  to  mur- 
der and  obstruction  of  justice  did  not  merge 
with  his  convictions  for  substantive  offenses  of 
murder  and  obstruction  of  justice,  for  purposes 
of  determining  whether  there  are  two  offenses 
or  only  one,  thus  requiring  merger  of  the  sen- 
tences, since  conspiracy  count  did  not  merge 
with  any  underlying  offense.  McCullough  v. 
United  States,  827  A.2d  48,  2003  D.C.  App. 
LEXIS  425  (2003). 

Imposing  consecutive  sentences  on  defendant 
convicted  of  conspiracy  to  commit  robbery  and 
attempted  robbery  did  not  violate  double  jeop- 
ardy; each  offense  required  proof  of  fact  that 
the  other  did  not.  D.C.  Code  1981,  §§  22-105a, 
22-2901,  22-2902,  23-112;  U.S.C.  Const.Amend. 
5.  Robinson  v  United  States,  608  A.2d  115, 
1992  D.C.  App.  LEXIS  122  (1992). 

Weight  and  sufficiency  of  evidence. 

Evidence  was  sufficient  to  show  that  codefen- 
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dant  intended  to  prevent  victim  from  giving 
truthful  testimony  regarding  gang-related 
shooting,  as  required  to  support  convictions  for 
obstruction  of  justice  and  related  conspiracy; 
defendant  formulated  plan  to  bribe  victim  to 
not  identify  him  at  trial  as  one  of  assailants,  he 
first  asked  former  girlfriend  to  contact  victim 
with  offer  to  pay  victim  money  to  not  appear, 
codefendant  joined  with  her  brother  in  urging 
girlfriend  to  contact  victim  to  bribe  him  "so  he 
won't  come  to  court,"  and  codefendant  also 
approached  another  person  for  help  in  locating 
victim  so  that  she  could  offer  bribe  herself. 
Campos-Alvarez  v.  United  States,  16  A.3d  954, 
2011  D.C.  App.  LEXIS  153  (2011). 

Evidence  was  sufficient  to  support  conviction 
for  conspiracy  to  commit  first-degree  murder; 
there  was  evidence  that  two  individuals  robbed 
the  mother  of  defendant's  child  of  $17,000  he 
had  given  her  for  child  care,  that  defendant  told 
various  individuals  after  the  robbery  that  he 
was  going  to  get  revenge,  that  defendant  drove 
around  the  neighborhood  with  another  individ- 
ual seeking  information  on  who  was  responsi- 
ble for  the  robbery  and  that  several  individuals 
told  him  that  victim  was  one  of  the  robbers, 
that  defendant  spoke  in  slang  regarding  getting 
an  acquaintance  to  kill  or  harm  the  robber,  that 
31  hours  after  the  money  was  stolen  the  victim 
was  shot  10  times,  that  after  the  murder  defen- 
dant was  no  longer  angry,  and  that  defendant 
made  incriminating  statement  after  the  mur- 
der that  he  did  not  know  what  happened  to  the 
victim  just  like  nobody  knew  who  robbed  his 
house.  Wheeler  v  United  States,  977  A.2d  973, 
2009  D.C.  App.  LEXIS  343  (2009),  amended  by 
987  A.2d  431,  2010  D.C.  App.  LEXIS  211  (D.C. 
2010),  writ  of  certiorari  denied  by  131  S.  Ct. 
325,  178  L.  Ed.  2d  211,  2010  U.S.  LEXIS  7488, 
79  U.S.L.W.  3204  (U.S.  2010). 

Evidence  was  sufficient  to  support  convic- 
tions of  fifth  defendant  for  conspiracy  to  assault 
and  to  commit  murder,  and  first-degree  pre- 
meditated murder  while  armed,  in  trial  of  five 
defendants  arising  out  of  beating  of  homeless 
man  and  murder  and  assaults  of  passersby  who 
tried  to  intervene;  three  of  the  four  eyewit- 
nesses who  testified  for  the  prosecution  testi- 
fied that  fifth  defendant  joined  in  the  attack 
against  the  homeless  man  and  the  passerby 
who  was  stabbed  to  death.  Perez  v.  United 
States,  968  A.2d  39,  2009  D.C.  App.  LEXIS  57 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7527,  78  U.S.L.W.  3237  (2009),  writ 
of  certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
473,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7505, 
78  U.S.L.W.  3237  (2009). 

Evidence  was  sufficient  to  support  conviction 
for  conspiracy  to  commit  assault  and  murder; 
evidence  showed  that  defendant  and  coconspir- 
ators discussed  and  agreed  to  exact  revenge 
against  persons  in  rival  neighborhood  faction. 


and  that  together  with  others,  defendant  vol- 
untarily and  knowingly  participated  in  the 
agreement  by  obtaining  guns  and  ammunition 
and  joining  efforts  to  "catch"  members  of  the 
rival  faction.  Hairston  v.  United  States,  905 
A.2d  765,  2006  D.C.  App.  LEXIS  484  (2006), 
writ  of  certiorari  denied  by  552  U.S.  994,  128  S. 
Ct.  491,  169  L.  Ed.  2d  345,  2007  U.S.  LEXIS 
11896,  76  U.S.L.W.  3224  (2007). 

Evidence  was  sufficient  to  support  co-defen- 
dant's conviction  for  conspiracy  to  commit  mur- 
der, despite  his  claim  that  there  was  no  non- 
hearsay  evidence  connecting  him  with  the 
conspiracy;  evidence  established  that  co-defen- 
dant had  a  long  term  relationship  with  the 
other  defendants  and  attended  a  meeting  at 
another  co-defendant's  house  right  before  the 
murder,  and  witness  placed  three  men  at  the 
scene  of  the  murder.  Hammond  v.  United 
States,  880  A.2d  1066,  2005  D.C.  App.  LEXIS 
414  (2005),  writ  of  certiorari  denied  by  547  U.S. 
1184,  126  S.  Ct.  2373,  165  L.  Ed.  2d  287,  2006 
U.S.  LEXIS  4430,  74  U.S.L.W.  3677  (2006),  writ 
of  certiorari  denied  by  549  U.S.  931,  127  S.  Ct. 
374,  166  L.  Ed.  2d  231,  2006  U.S.  LEXIS  6404, 
75  U.S.L.W.  3174  (2006). 

Sufficient  evidence  supported  conviction  for 
conspiracy  to  commit  first-degree  premeditated 
murder  and  obstruct  justice;  evidence  showed 
that  defendant  participated  in  conversations 
with  his  co-conspirators  about  murdering  vic- 
tim, and  that  he  and  others  took  actions  de- 
signed to  implement  agreed  upon  murder. 
McCullough  V  United  States,  827  A.2d  48,  2003 
D.C.  App.  LEXIS  425  (2003). 

In  determining  whether  the  evidence  sup- 
ports a  finding  of  a  single  conspiracy,  the  court 
looks  at  whether  the  defendants  shared  a  com- 
mon goal,  any  interdependence  between  the 
alleged  participants  and  any  overlap  among  the 
alleged  participants.  McCullough  v.  United 
States,  827  A.2d  48,  2003  D.C.  App.  LEXIS  425 
(2003). 

In  prosecution  for  conspiracy  to  commit  mur- 
der, evidence,  including  tape  recordings,  of  con- 
spirator's statements  in  which  he  purported  to 
be  trying  to  locate  targeted  victim  and  infor- 
mant's direct  testimony  that  conspirator  had 
formulated  plan  to  murder  targeted  victim  was 
sufficient  corroboration  to  establish  that  con- 
spirator took  overt  acts  in  furtherance  of  con- 
spiracy D.C.  Code  1981,  §  22-105a.  Irving  v 
United  States,  673  A.2d  1284,  1996  D.C.  App. 
LEXIS  53  (1996). 

Although  primarily  circumstantial,  the  evi- 
dence was  sufficient  to  establish  beyond  a  rea- 
sonable doubt  defendants'  guilt  of  murder,  as- 
sault, armed  robbery,  burglary  and  conspiracy. 
D.C.  Code  §§  22-105a,  22-501,  22-1801(a),  22- 
2401,  22-2901,  22-3202.  Christian  v.  United 
States,  394  A.2d  1,  1978  D.C.  App.  LEXIS  346 
(1978),  writ  of  certiorari  denied  by  442  U.S. 
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944,  99  S.  Ct.  2889,  61  L.  Ed.  2d  315,  1979  U.S. 
LEXIS  2203  (1979). 

Evidence  was  sufficient  to  sustain  a  defen- 
dant's conviction  of  two  counts  of  assault  with 
deadly  weapon  on  theory  that  they  were  perpe- 
trated in  course  of  conspiracy  in  which  defen- 


dant was  involved.  D.C.  Code  §  22-105a.  Jones 
V.  United  States,  386  A.2d  308,  1978  D.C.  App. 
LEXIS  515  (1978),  writ  of  certiorari  denied  by 
444  U.S.  925,  100  S.  Ct.  263,  62  L.  Ed.  2d  181, 
1979  U.S.  LEXIS  3472  (1979). 


§  22-1806.  Accessories  after  the  fact. 

Whoever  shall  be  convicted  of  being  an  accessory  after  the  fact  to  any  crime 
punishable  by  death  shall  be  punished  by  imprisonment  for  not  more  than  20 
years.  Whoever  shall  be  convicted  of  being  accessory  after  the  fact  to  any  crime 
punishable  by  imprisonment  shall  be  punished  by  a  fine  or  imprisonment,  or 
both,  as  the  case  may  be,  not  more  than  V2  the  maximum  fine  or  imprisonment, 
or  both,  to  which  the  principal  offender  may  be  subjected. 

(Mar.  3,  1901,  31  Stat.  1337,  ch.  854,  §  909.) 


Prior  Codifications.  —  1981  Ed.,  §  22-106.        1973  Ed.,  §  22-106. 


CASE  NOTES 


Analysis 

Accessories  before  the  fact. 
Admissibility  of  evidence. 
Aiders,  abettors,  and  accomplices. 
Arguments  and  conduct  of  counsel. 
Common  law. 

Different  offenses  in  same  transaction. 

Homicide,  generally. 

Indictment  and  information. 

Instructions. 

Joint  or  separate  trials. 

Merger  of  offenses. 

Nature  and  elements  of  accessory  after  the  fact. 

Pleadings  and  proof. 

Presumptions  and  burden  of  proof. 

Search  and  seizure. 

Sentence  and  punishment. 

Verdict. 

Weight  and  sufficiency  of  evidence. 

Accessories  before  the  fact. 

For  purposes  of  criminal  liability  as  acces- 
sory, phrase  "in  the  ordinary  course  of  things" 
refers  to  what  may  reasonably  ensue  from 
planned  events,  not  to  what  might  conceivably 
happen,  and  in  particular  suggests  absence  of 
intervening  factors.  Roy  v.  United  States,  652 
A.2d  1098,  1995  D.C.  App.  LEXIS  6  (1995). 

For  purposes  of  criminal  liability  as  acces- 
sory, "natural  consequence"  is  one  which  is 
within  normal  range  of  outcomes  that  may  be 
expected  to  occur  if  nothing  unusual  has  inter- 
vened. Roy  V.  United  States,  652  A.2d  1098, 
1995  D.C.  App.  LEXIS  6  (1995). 

For  purposes  of  criminal  liability  as  acces- 
sory, "intervention"  outside  of  natural  conse- 
quence of  crime  may  refer  not  only  to  physical 


happenings,  but  also  to  mental  events,  such  as 
inexplicable  shift  of  mind  unrelated  to  original 
plan.  Roy  v.  United  States,  652  A.2d  1098,  1995 
D.C.  App.  LEXIS  6  (1995). 

For  purposes  of  criminal  liability  as  acces- 
sory, "natural  and  probable"  consequence  in 
"ordinary  course  of  things"  presupposes  out- 
come within  reasonably  predictable  range.  Roy 
V.  United  States,  652  A.2d  1098,  1995  D.C.  App. 
LEXIS  6  (1995). 

Admissibility  of  evidence. 

Where  police  entry  into  apartment  of  female, 
who  had  left  scene  of  fatal  shooting  with  defen- 
dant, was  in  pursuit  of  defendant  and  when 
police  arrived  at  apartment  female  was  neither 
accused  nor  suspected  of  having  committed  any 
substantive  crime  and  it  was  only  after  she 
attempted  to  impede  search  that  she  was  ar- 
rested as  an  accessory  after  the  fact,  any  failure 
to  administer  warning  of  right  to  counsel  and 
right  to  remain  silent  immediately  on  entering 
did  not  make  any  of  her  statements  or  actions 
prior  to  arrest  inadmissible.  United  States  v. 
Honesty,  459  F.2d  1279,  1971  U.S.  App.  LEXIS 
6679  (C.A.D.C.  1971). 

Evidence  of  investigation  of  government  wit- 
ness' sons  for  sexual  abuse  of  two  of  defendant's 
children  was  relevant  to  witness'  bias,  in  pros- 
ecution for  cruelty  to  children;  witness  was  only 
adult  witness  who  could  corroborate  testimony 
of  three  children  regarding  defendant's  abuse 
during  period  charged  in  indictment,  and  wit- 
ness could  have  motive  to  favor  prosecution's 
case  in  hope  of  receiving  beneficial  treatment 
for  her  sons  with  regard  to  investigation  and 
prosecution  of  allegations,  and  possibly  for  her- 
self as  an  accessory,  and  as  a  de  facto  guardian 
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of  children  during  time  of  some  of  alleged 
incidents.  McCloud  v.  United  States,  781  A.2d 
744,  2001  D.C.  App.  LEXIS  206  (2001). 

In  prosecution  for  being  accessory  after  the 
fact  to  felony-murder  and  armed  robbery,  testi- 
mony of  police  officer  implicating  defendant  in 
unrelated  assault  charge  was  harmless  where 
defendant's  name  was  not  repeated  or  rein- 
forced by  any  other  witness  and  jury  could  have 
drawn  inference  that  defendant  was  involved 
without  officer's  testimony.  Jefferson  v.  United 
States,  463  A.2d  681,  1983  D.C.  App.  LEXIS 
420  (1983). 

Aiders,  abettors,  and  accomplices. 

While  mere  presence  at  scene  of  crime  is 
insufficient  to  establish  criminal  participation 
in  offense,  proof  of  presence  at  scene  of  crime 
plus  conduct  which  designedly  encourages  or 
facilitates  crime  will  support  inference  of  guilty 
participation  in  crime  as  aider  and  abettor. 
Jefferson  v.  United  States,  463  A.2d  681,  1983 
D.C.  App.  LEXIS  420  (1983). 

Ar^ments  and  conduct  of  counseL 

In  prosecution  for  being  accessory  after  the 
fact  to  felony-murder  and  armed  robbery,  pros- 
ecutor's imprecise  statement  that  defendant's 
participation  was  established  by  his  threaten- 
ing to  kill  witness  did  not  rise  to  level  of 
reversible  error  even  though  evidence  showed 
that  defendant  threatened  to  have  witness' 
father's  car  blown  up.  Jefferson  v.  United 
States,  463  A.2d  681,  1983  D.C.  App.  LEXIS 
420  (1983). 

Common  law. 

Accessory  statute  enacted  by  Congress  for 
District  of  Columbia  modified  common  law  by 
lowering  punishment  of  accessory  to  one  half  of 
maximum  authorized  penalty  of  principal,  but 
did  not  break  link  between  accessory  and  prin- 
cipal and  common-law  notion  of  derivative  cul- 
pability D.C.  Code  1981,  §  22-106.  Heard  v 
United  States,  686  A.2d  1026,  1996  D.C.  App. 
LEXIS  274  (1996). 

At  common  law,  "accessory  after  the  fact"  was 
one  who  knew  of  commission  of  felony  by  other 
person  and  hindered  felon's  apprehension,  con- 
viction, or  punishment;  one  could  not  deter- 
mine culpability  of  accessory  by  looking  at  his 
or  her  conduct  alone,  and  to  determine  culpa- 
bility of  accessory,  criminal  acts  of  principal 
had  to  be  consulted,  as  gravity  of  crimes  of 
accessory  was  inextricably  linked  to  crimes  of 
principal.  Heard  v.  United  States,  686  A. 2d 
1026,  1996  D.C.  App.  LEXIS  274  (1996). 

Under  the  common  law,  an  "accessory  after 
the  fact"  is  one  who,  knowing  a  felony  to  have 
been  committed  by  another,  receives,  relieves, 
comforts,  or  assists  the  felon  in  order  to  hinder 
the  felon's  apprehension,  trial,  or  punishment. 
Butler  V.  United  States,  481  A.2d  431,  1984 
D.C.  App.  LEXIS  433  (1984),  writ  of  certiorari 


denied  by  470  U.S.  1029,  105  S.  Ct.  1398,  84  L. 
Ed.  2d  786,  1985  U.S.  LEXIS  1273,  53  U.S.L.W. 
3634  (1985). 

Different  offenses  in  same  transaction. 

Under  accessory  statute,  multiple  convic- 
tions of  accessory  based  on  single  course  of 
conduct  can  be  obtained  when  one  act  forms,  or 
would  form,  basis  for  convicting  principal  of 
multiple  violations  of  same  statute;  statute 
clearly  ties  punishment  of  the  accessory  to 
underlying  crime  committed  by  principal,  and 
under  common-law  principles  of  accessory  after 
the  fact,  accessory  is  considered  to  be  accom- 
plice of  principal.  D.C.  Code  1981,  §§  22-106, 
49-301.  Heard  v  United  States,  686  A.2d  1026, 
1996  D.C.  App.  LEXIS  274  (1996). 

Homicide,  generally. 

Defendant  could  not  be  convicted  of  being  an 
accessory  after  the  fact  (AAF)  to  murder  on 
basis  of  actions  taken  while  decedent  was  still 
alive,  where  victims  of  driveby  shooting  sur- 
vived for  at  least  a  few  minutes  after  defendant 
drove  car  away  D.C.  Code  1981,  §  22-106. 
Little  V  United  States,  709  A.2d  708,  1998  D.C. 
App.  LEXIS  50  (1998),  writ  of  certiorari  denied 
by  525  U.S.  851,  119  S.  Ct.  126,  142  L.  Ed.  2d 
102,  1998  U.S.  LEXIS  5342,  67  U.S.L.W.  3232 
(1998). 

Reprimanding  codefendant  for  not  having 
killed  victim  with  first  shot,  advancing  upon 
victim  with  pistol,  and  continued  presence  at 
murder  scene  during  police  investigation  was 
insufficient  to  support  conviction  for  being  ac- 
cessory after  the  fact,  even  if  defendant's  acts 
were  designed  to  silence  potential  witnesses. 
D.C.  Code  1981,  §  22-106.  Outlaw  v  United 
States,  632  A.2d  408,  1993  D.C.  App.  LEXIS 
259  (1993),  writ  of  certiorari  denied  by  510  U.S. 
1205,  114  S.  Ct.  1326,  127  L.  Ed.  2d  674,  1994 
U.S.  LEXIS  2441,  62  U.S.L.W.  3624  (1994). 

Directing  gunman  to  go  to  specified  place  of 
refuge  and  returning  the  murder  weapon  to 
gunman  was  not  assisting  in  escape  needed  to 
support  conviction  for  accessory  after  the  fact  to 
second-degree  murder  while  armed.  D.C.  Code 
1981,  §  22-106.  Outlaw  v  United  States,  632 
A.2d  408,  1993  D.C.  App.  LEXIS  259  (1993), 
writ  of  certiorari  denied  by  510  U.S.  1205,  114 
S.  Ct.  1326, 127  L.  Ed.  2d  674, 1994  U.S.  LEXIS 
2441,  62  U.S.L.W.  3624  (1994). 

Indictment  and  information. 

Reversal  was  required  due  to  misjoinder  of 
charges  connected  with  armed  robbery  of  two 
vending  trucks  and  misjoinder  of  those  charges 
with  charge  against  defendant's  brother  for 
being  accessory  after  fact,  receiving  stolen 
property,  and  obstructing  justice;  trial  was  es- 
sentially swearing  contest  in  which  identifica- 
tions by  government  witnesses  were  met  by 
contradictory  testimony  from  alibi  witnesses; 
no  physical  evidence  linked  defendants  to  ei- 
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ther  robbery;  identifications  were  impeached  by 
discrepancies  and  inconsistencies  in  descrip- 
tion of  defendants;  statements  of  defendant's 
brother  impHcating  one  defendant  in  second 
robbery  were  admitted;  and  prosecutor's  clos- 
ing argument  tried  to  hnk  offenses  together. 
D.C.  Code  1981,  §§  22-106,  22-722(a)(3),  22- 
2101,  22-2901,  22-3202;  Criminal  Rules  8(b), 
14.  Morris  v.  United  States,  548  A.2d  1383, 
1988  D.C.  App.  LEXIS  189  (1988). 

Crime  of  being  an  accessory  after  the  fact  is 
fundamentally  dissimilar  from  that  of  a  princi- 
pal and  must  be  distinctly  charged  in  the  in- 
dictment. Williams  v.  United  States,  478  A.2d 
1101,  1984  D.C.  App.  LEXIS  469  (1984). 

Charges  against  defendant,  accused  of  first- 
degree  murder,  and  codefendant,  charged  with 
being  an  accessory  after  the  fact  by  threatening 
a  material  witness,  were  not  improperly  joined 
in  a  single  indictment,  in  view  of  allegation  that 
defendants  jointly  participated  in  the  same  act; 
fact  that  count  against  codefendant  was  subse- 
quently dismissed  for  lack  of  evidence  did  not 
infect  the  joinder  itself.  D.C.  Code  SCR,  Crim- 
inal Rule  8(b);  D.C.  Code  §§  22-106,  22-2401. 
Jackson  v.  United  States,  329  A.2d  782,  1974 
D.C.  App.  LEXIS  331  (1974),  writ  of  certiorari 
denied  by  423  U.S.  851,  96  S.  Ct.  95,  46  L.  Ed. 
2d  74,  1975  U.S.  LEXIS  2593  (1975). 

The  crime  underlying  the  charge  of  accessory 
after  the  fact  need  not  violate  a  law  of  the 
District  of  Columbia;  hence,  a  District  of  Co- 
lumbia indictment  charging  defendants  with 
being  accessories  after  the  fact  of  an  escape 
from  lawful  custody  that  took  place  in  Mary- 
land was  proper  where  defendants  concealed 
escapee  in  the  District.  United  States  v.  Butler, 
112  WLR  9  (Super.  Ct.  1984). 

Instructions. 

Instruction,  in  prosecution  for  burglary  and 
petty  larceny,  pursuant  to  request  for  clarifica- 
tion of  aiding  and  abetting  that  if  B  came  out  of 
bank  and  said  "I  have  just  robbed  it,  I  have  the 
sack  full  of  money,  let's  go,"  and  then  B  got  into 
A's  automobile  and  A  took  off  and  ran  knowing 
that  crime  had  been  committed,  and  helped  in 
the  escape,  he  could  be  liable  was  reversibly 
erroneous  where  indictment  did  not  charge 
defendant  with  being  accessory  after  the  fact 
and  where  jury  returned  with  guilty  verdict 
less  than  fifteen  minutes  after  being  given  such 
instruction.  Fed. Rules  Crim.Proc.  rule  52(a),  18 
U.S.C.;  D.C.  Code  §§  22-105,  22-106.  United 
States  V.  Irving,  437  F.2d  649,  1970  U.S.  App. 
LEXIS  7012  (C.A.D.C.  1970). 

Joint  or  separate  trials. 

Female,  charged  with  being  an  accessory 
after  the  fact  to  crime  of  assault  with  dangerous 
weapon,  was  not  improperly  denied  trial  sepa- 
rate from  defendant,  charged  with  assault  with 
a  dangerous  weapon  and  carrying  a  dangerous 


weapon,  where  trial  judge  diligently  exercised 
his  responsibility  to  keep  the  evidence  and 
issues  separated,  both  during  trial  and  in  his 
instructions.  United  States  v.  Honesty,  459  F.2d 
1279,  1971  U.S.  App.  LEXIS  6679  (C.A.D.C. 
1971). 

Merger  of  offenses. 

Because  theoretical  underpinning  of  com- 
mon-law notion  of  accessory  after  the  fact  is 
derivative  liability,  accessory's  liability  must 
have  basis  in  liability  of  principal,  and  there- 
fore, when  convictions  of  principal  merge,  con- 
victions of  accessory  must  also  merge,  but  when 
convictions  of  principal  do  not  merge,  neither 
will  convictions  of  accessory  merge.  D.C.  Code 
1981,  §  22-106.  Heard  v.  United  States,  686 
A.2d  1026,  1996  D.C.  App.  LEXIS  274  (1996). 

Defendant's  convictions  for  two  counts  of  be- 
ing accessory  after  the  fact  to  assault  with 
intent  to  kill  while  armed  and  one  count  of 
being  accessory  after  the  fact  to  possession  of 
firearm  during  crime  of  violence,  which  arose 
from  incident  in  which  two  passengers  in  auto- 
mobile driven  by  defendant  opened  fire  on  oc- 
cupants of  another  vehicle,  did  not  merge,  be- 
cause underlying  offenses  did  not  merge; 
underlying  assault  charges  did  not  merge  be- 
cause two  distinct  victims  were  injured,  and 
firearm  charge  did  not  merge  with  assault 
charges.  D.C.  Code  1981,  §  22-106.  Heard  v. 
United  States,  686  A.2d  1026,  1996  D.C.  App. 
LEXIS  274  (1996). 

Nature  and  elements  of  accessory  after 
the  fact. 

One  is  guilty  as  an  "accessory  after  the  fact" 
where  he  knows  that  offense  has  been  commit- 
ted and  receives,  relieves,  comforts  or  assists 
offender  in  order  to  hinder  his  apprehension, 
trial  or  punishment.  18  U.S.C.  §  3.  United 
States  V.  Barlow,  470  F.2d  1245,  1972  U.S.  App. 
LEXIS  7354  (C.A.D.C.  1972). 

Felony  must  not  be  in  progress  when  assis- 
tance is  rendered  in  order  for  person  assisting 
to  be  an  accessory  after  the  fact,  since,  if  it  were 
in  progress,  person  assisting  would  be  guilty  as 
a  principal.  18  U.S.C.  §  3.  United  States  v. 
Barlow,  470  F.2d  1245,  1972  U.S.  App.  LEXIS 
7354  (C.A.D.C.  1972). 

Defendant  could  be  convicted  as  accessory 
after  fact,  even  though  he  was  present  before, 
during  and  after  crime.  D.C.  Code  1961,  §§  22- 
105,  22-106;  18  U.S.C.  §  3.  Smith  v.  U.S.,  306 
F.2d  286,  1962  U.S.  App.  LEXIS  4395  (C.A.D.C. 
1962). 

Accessory  after  fact  is  one  who  assists  prin- 
cipal to  avoid  apprehension  or  punishment. 
D.C.  Code  1981,  §  22-106.  Ruffin  v.  United 
States,  524  A.2d  685,  1987  D.C.  App.  LEXIS 
331  (1987),  writ  of  certiorari  denied  by  486  U.S. 
1057,  108  S.  Ct.  2827,  100  L.  Ed.  2d  927,  1988 
U.S.  LEXIS  2699,  56  U.S.L.W.  3848  (1988). 
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Accessory  after  fact  is  one  who,  knowing 
offense  to  have  been  committed  by  others,  re- 
ceives, reHeves,  comforts,  or  assists  offenders  in 
order  to  hinder  their  apprehension,  trial  or 
punishment.  Stevenson  v.  United  States,  522 
A.2d  1280,  1987  D.C.  App.  LEXIS  321  (1987). 

Gist  of  being  accessory  after  fact  essentially 
lies  in  obstructing  justice  by  rendering  assis- 
tance to  offender  after  crime  has  been  commit- 
ted. Stevenson  v  United  States,  522  A.2d  1280, 
1987  D.C.  App.  LEXIS  321  (1987). 

"Accessory  after  the  fact"  is  one  who,  knowing 
offense  to  have  been  committed  by  another, 
receives,  relieves,  comforts,  or  assists  the  of- 
fender in  order  to  hinder  the  offender's  appre- 
hension, trial,  or  punishment.  D.C.  Code  1981, 
§  22-106.  Fields  v  United  States,  484  A.2d  570, 
1984  D.C.  App.  LEXIS  543  (1984),  writ  of 
certiorari  denied  by  471  U.S.  1067,  105  S.  Ct. 
2144,  85  L.  Ed.  2d  501,  1985  U.S.  LEXIS  1693, 
53  U.S.L.W.  3777  (1985). 

In  determining  whether  defendant's  actions 
are  intended  to  insure  successful  escape  of 
offender  and  thus  whether  defendant  is  acces- 
sory after  the  fact,  furtive  movements,  when 
combined  with  other  factors,  may  be  suggestive 
of  criminal  activity.  Fields  v.  United  States,  484 
A.2d  570,  1984  D.C.  App.  LEXIS  543  (1984), 
writ  of  certiorari  denied  by  471  U.S.  1067,  105 
S.  Ct.  2144,  85  L.  Ed.  2d  501,  1985  U.S.  LEXIS 
1693,  53  U.S.L.W.  3777  (1985). 

The  offense  of  withholding  information  about 
a  felony  or  other  unlawful  act  is  to  be  distin- 
guished from  the  offense  of  accessory  after  the 
fact  which  requires  an  act  of  assistance  by  the 
alleged  accessory.  Butler  v.  United  States,  481 
A.2d  431,  1984  D.C.  App.  LEXIS  433  (1984), 
writ  of  certiorari  denied  by  470  U.S.  1029,  105 
S.  Ct.  1398,  84  L.  Ed.  2d  786,  1985  U.S.  LEXIS 
1273,  53  U.S.L.W.  3634  (1985). 

Person  cannot  assist  a  criminal  to  evade 
apprehension  or  punishment  where  escape  has 
already  been  effected.  Butler  v.  United  States, 
481  A.2d  431,  1984  D.C.  App.  LEXIS  433 
(1984),  writ  of  certiorari  denied  by  470  U.S. 
1029,  105  S.  Ct.  1398,  84  L.  Ed.  2d  786,  1985 
U.S.  LEXIS  1273,  53  U.S.L.W.  3634  (1985). 

"Accessory  after  the  fact"  is  one  who,  with 
knowledge  of  the  principal  crime,  rendered  aid 
to  the  guilty  actor.  D.C.  Code  §  22-106.  Clark  v 
United  States,  418  A.2d  1059,  1980  D.C.  App. 
LEXIS  348  (1980). 

Pleadings  and  proof. 

Proof  that  defendant  drove  vehicle  in  which 
robbers  attempted  to  flee  robbery  scene  imme- 
diately after  the  offense  was  committed  estab- 
lished, if  anything,  that  defendant  was  a  prin- 
cipal, rather  than  an  accessory  after  fact  of 
robbery  which  was  charged,  and,  given  funda- 
mental dissimilarity  between  the  offense 
charged  and  that  arguably  proved,  reversal  of 
conviction  for  accessory  after  the  fact  was  war- 


ranted. Williams  v  United  States,  478  A.2d 
1101,  1984  D.C.  App.  LEXIS  469  (1984). 

Presumptions  and  burden  of  proof. 

To  establish  crime  of  accessory  after  the  fact. 
State  must  establish  that  completed  felony  was 
committed  by  another  prior  to  accessoryship, 
accessory  was  not  a  principal  in  commission  of 
the  felony,  accessory  had  knowledge  of  felony, 
and  accessory  acted  personally  to  aid  or  assist 
felon  to  avoid  detection  or  apprehension  for  the 
crime  or  crimes.  D.C.  Code  1981,  §  22-106. 
Little  V  United  States,  709  A.2d  708,  1998  D.C. 
App.  LEXIS  50  (1998),  writ  of  certiorari  denied 
by  525  U.S.  851,  119  S.  Ct.  126,  142  L.  Ed.  2d 
102,  1998  U.S.  LEXIS  5342,  67  U.S.L.W.  3232 
(1998). 

To  sustain  a  conviction  of  accessory  after  the 
fact.  Government  was  required  to  establish 
that  defendant  had  knowledge  of  another's  par- 
ticipation in  the  murder  and  that,  with  such 
knowledge,  defendant  aided  or  assisted  the 
other  with  the  specific  intent  to  help  him  evade 
apprehension  or  punishment.  D.C.  Code  1981, 
§  22-106.  Butler  v  United  States,  481  A.2d 
431,  1984  D.C.  App.  LEXIS  433  (1984),  writ  of 
certiorari  denied  by  470  U.S.  1029,  105  S.  Ct. 
1398,  84  L.  Ed.  2d  786,  1985  U.S.  LEXIS  1273, 
53  U.S.L.W.  3634  (1985). 

Although  defendant's  specific  intent  to  act  so 
as  to  assist  a  principal  in  escape  is  relevant  to 
proof  of  the  offense  of  accessory  after  the  fact,  it 
is  not,  alone,  sufficient;  there  must  be  assis- 
tance or  aid  designed  to  hinder  apprehension, 
trial,  or  punishment.  Butler  v.  United  States, 
481  A.2d  431,  1984  D.C.  App.  LEXIS  433 
(1984),  writ  of  certiorari  denied  by  470  U.S. 
1029,  105  S.  Ct.  1398,  84  L.  Ed.  2d  786,  1985 
U.S.  LEXIS  1273,  53  U.S.L.W.  3634  (1985). 

Under  some  circumstances,  merely  allowing 
a  person  who  has  committed  an  offense  to  ride 
in  one's  automobile  away  from  scene  of  a  crime, 
albeit  for  only  a  short  distance,  is  a  sufficient 
act  to  constitute  an  indictment  of  being  an 
accessory  after  the  fact;  however,  such  act  must 
be  shown  to  have  been  done  with  guilty  knowl- 
edge that  the  person  aided  has  committed  an 
offense.  D.C.  Code  §  22-106.  Clark  v  United 
States,  418  A.2d  1059,  1980  D.C.  App.  LEXIS 
348  (1980). 

The  government  is  not  required  to  prove  that 
the  underlying  offender  has  been  convicted,  but 
only  that  a  separate  and  distinct  offense  has 
been  committed.  United  States  v.  Butler,  112 
WLR  9  (Super.  Ct.  1984). 

Search  and  seizure. 

Where,  following  arrest  of  apartment  dweller 
as  an  accessory  after  the  fact  to  fatal  shooting, 
dweller  had  been  informed  of  her  right  to  coun- 
sel and  right  to  remain  silent,  the  search  of  her 
purse  prior  to  taking  her  downstairs  to  squad 
car  was  clearly  within  scope  of  protective 
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search  and,  gun  found  in  purse,  was  properly 
admitted;  fact  that  officers  subsequently  deter- 
mined it  to  be  wiser  to  release  apartment 
dweller  because  of  potential  explosive  situation 
in  neighborhood  and  to  issue  a  summons  nei- 
ther vitiated  initial  arrest  nor  invalidated 
search  incident  thereto.  United  States  v.  Hon- 
esty 459  F.2d  1279, 1971  U.S.  App.  LEXIS  6679 
(C.A.D.C.  1971). 

Sentence  and  punishment. 

Remand  for  resentencing  was  required  for 
defendant  sentenced  to  term  of  imprisonment 
of  15  years  to  life  for  conviction  of  accessory 
after  the  fact  to  first-degree  murder  while 
armed,  where  statute  established  maximum 
sentence  of  20  years  imprisonment  for  acces- 
sory after  the  fact  to  any  crime  punishable  by 
death.  D.C.  Code  1981,  §  22-106.  Jones  v. 
United  States,  716  A.2d  160,  1998  D.C.  App. 
LEXIS  136  (1998). 

Sentences  of  six  and  two-thirds  to  20  years' 
imprisonment  for  each  of  defendant's  two  con- 
victions as  accessory  after  the  fact  to  assault 
with  intent  to  kill  while  armed  were  permissi- 
ble; maximum  penalty  for  underlying  crime 
was  life  imprisonment,  and  defendant's  maxi- 
mum potential  sentence  on  each  count  of  20 
years'  imprisonment  was  less  than  45-year 
term  which  has  been  imposed  in  other  cases  in 
which  life  imprisonment  was  possible,  and  thus 
was  necessarily  less  than  half  of  maximum 
sentence  to  which  principal  may  be  sentenced. 
D.C.  Code  1981,  §§  22-106,  22-501,  22-3202. 
Heard  v.  United  States,  686  A.2d  1026,  1996 
D.C.  App.  LEXIS  274  (1996). 

Trial  court  erred  in  sentencing  defendant  to 
one  year  on  conviction  for  being  accessory  after 
the  fact  to  petit  larceny  D.C.  Code  §  22-106. 
Shanahan  v.  United  States,  354  A.2d  524,  1976 
D.C.  App.  LEXIS  501  (1976). 

Verdict. 

That  the  jury  acquitted  defendant  of  the 
various  counts  relating  to  murder  incident, 
including  carrying  pistol  without  license  and 
assault  with  intent  to  kill  while  armed,  did  not 
negate  the  sufficiency  of  the  evidence  as  to  the 
conviction  for  being  an  accessory  after  the  fact; 
trial  court  in  granting  judgments  of  acquittal 
on  counts  of  carrying  pistol  without  license  and 
assault  with  intent  to  kill  while  armed  ex- 
pressed concern  about  possible  use  of  imitation 
firearm,  yet  jury  could  still  remain  thoroughly 
convinced  that  defendant's  activities  of  chasing 
after  eyewitness  and  firing  in  his  direction 
made  him  accessory  after  the  fact.  D.C.  Code 


1981,  §  22-106.  Jones  v.  United  States,  716 
A.2d  160,  1998  D.C.  App.  LEXIS  136  (1998). 

Weight  and  sufficiency  of  evidence. 

State  presented  sufficient  evidence  that  de- 
fendant knew  offense  of  first-degree  murder 
while  armed  had  been  committed  to  support 
conviction  of  accessory  after  the  fact  to  first- 
degree  murder  while  armed,  in  light  of  evidence 
that  defendant  was  placed  as  witness  to  event, 
and  victim  was  shot  seven  times  at  close  range 
from  which  defendant  could  infer  that  victim's 
death  was  instantaneous.  D.C.  Code  1981, 
§  22-106.  Jones  v.  United  States,  716  A.2d  160, 
1998  D.C.  App.  LEXIS  136  (1998). 

State  presented  sufficient  evidence  that  de- 
fendant personally  aided  or  assisted  principal 
of  shooting  to  avoid  detection  or  apprehension 
after  shooting  to  support  conviction  of  acces- 
sory after  the  fact  to  first-degree  murder  while 
armed,  in  light  of  evidence  that  defendant  shot 
at  or  otherwise  threatened  witness  in  attempt 
to  eliminate  eyewitness  to  murder  or  at  least 
intimidate  him  to  not  speak  with  authorities 
about  matter  or  testify  at  trial.  D.C.  Code  1981, 
§  22-106.  Jones  v.  United  States,  716  A.2d  160, 
1998  D.C.  App.  LEXIS  136  (1998). 

State  presented  sufficient  evidence  that  de- 
fendant rendered  his  assistance  with  specific 
intent  that  it  prevent  principal's  arrest,  trial,  or 
punishment  for  murdering  victim  to  support 
conviction  of  accessory  after  the  fact  to  first- 
degree  murder  while  armed,  in  light  of  evidence 
that  defendant  attempted  to  eliminate  or 
frighten  eyewitness  to  prevent  him  from  testi- 
fying against  principal,  defendant  wrote  letter 
to  third  party  asking  for  help  in  covering  up 
facts  of  case,  and  defendant  was  closely  associ- 
ated with  principal,  including  at  scene  of  mur- 
der itself.  D.C.  Code  1981,  §  22-106.  Jones  v. 
United  States,  716  A.2d  160,  1998  D.C.  App. 
LEXIS  136  (1998). 

In  prosecution  for  being  an  accessory  after 
the  fact  of  an  armed  robbery,  evidence  was 
insufficient  to  sustain  an  inference  that  when 
defendant  drove  passenger  one  block  or  less 
defendant  knew  that  passenger  had  committed 
the  armed  robbery,  and  thus  evidence  was  in- 
sufficient to  sustain  the  conviction.  D.C.  Code 
§  22-106.  Clark  v.  United  States,  418  A.2d 
1059,  1980  D.C.  App.  LEXIS  348  (1980). 

Even  though  evidence  might  have  been  suf- 
ficient to  support  charge  that  juvenile  was 
accessory  after  the  fact  to  commission  of  rob- 
bery by  reason  of  his  assistance  to  two  other 
persons  to  prevent  their  apprehension  by  po- 
lice, evidence  was  insufficient  to  support  trial 
court's  finding  that  juvenile  was  guilty  of  ob- 
struction of  justice.  D.C.  Code  §  22-703(a).  In 
re  K.W.G.,  374  A.2d  852, 1977  D.C.  App.  LEXIS 
447  (1977). 
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§  22-1807.  Punishment  for  offenses  not  covered  by  provi- 
sions of  Code. 

Whoever  shall  be  convicted  of  any  criminal  offense  not  covered  by  the 
provisions  of  any  section  of  this  Code,  or  of  any  general  law  of  the  United 
States  not  locally  inapplicable  in  the  District  of  Columbia,  shall  be  punished  by 
a  fine  not  exceeding  $1,000  or  by  imprisonment  for  not  more  than  5  years,  or 
both. 

(Mar.  3,  1901,  31  Stat.  1337,  ch.  854,  §  910.) 
Prior  Codifications.  —  1981  Ed.,  §  22-107.        1973  Ed.,  §  22-107. 

CASE  NOTES 


Analysis 

Arrest  of  judgment. 
Common  law. 

Felonies  or  misdemeanors. 
Legislative  powers. 
Validity  of  sentence. 

Arrest  of  judgment. 

Where  police  officers,  acting  as  guards  at  jail, 
were  independently  responsible  to  the  same 
authority  as  was  superintendent  of  the  jail,  the 
police  officers  were  subject  to  prosecution  for 
offense  of  negligent  escape,  and  order  in  arrest 
of  judgment  was  improper.  Federal  Rules  of 
Criminal  Procedure,  rule  34,  18  U.S.C.;  D.C. 
Code  1940,  §§  4-103,  22-107,  24-409,  24-411, 
49-301.  U.S.  V.  Davis,  167  R2d  228,  1948  U.S. 
App.  LEXIS  2429  (1948). 

Common  law. 

Sentence  should  be  imposed,  not  as  for  com- 
mon-law conspiracy,  but  under  Pen. Code  U.S. 
§  37,  18  U.S.C.  §  371,  relating  to  conspiracy  to 
commit  an  offense  against  the  United  States, 
upon  conviction  under  an  indictment  which, 
even  though  sufficient  to  charge  common-law 
conspiracy,  charges  every  element  of  the  offense 
of  conspiracy  to  commit  perjury  in  violation  of 
said  section  37  in  conjunction  with  Code  §  858, 
D.C.  Code  1929,  T.  6,  §  131,  denouncing  per- 
jury, and  avers  that  the  offense  was  committed 
against  the  form  of  the  statute  and  against  the 
peace  and  government  of  the  United  States, 
where  there  is  ample  evidence  to  support  the 
indictment  as  to  every  element  of  the  offense 
including  the  overt  act,  and  the  trial  and  charge 
to  the  jury  proceeded  upon  the  theory  that  the 
defendants  were  being  tried  for  conspiracy  to 
commit  perjury.  Fletcher  v.  U.S.,  42  App.D.C. 
53,  1914  U.S.  App.  LEXIS  2236  (1914). 

While  the  keeping  of  a  disorderly  house  was  a 
misdemeanor  at  common  law,  punishable  by 
jail  imprisonment,  the  effect  of  section  1,  Code 
D.C.  (D.C.  Code  1929,  T.  1,  §  21),  continuing 


the  common  law  in  force  in  this  District,  except 
in  so  far  as  it  is  inconsistent  with  the  Code,  and 
of  section  910,  D.C.  Code  1929,  T.  6,  §  7, 
making  all  criminal  offenses  not  covered  by  the 
Code  and  federal  statutes  not  locally  inapplica- 
ble punishable  by  imprisonment  in  the  peniten- 
tiary, is  to  make  that  offense  infamous  in  this 
District,  and,  as  such,  not  within  the  jurisdic- 
tion of  the  police  court,  under  sections  43  and 
934  (31  Stat.  1196,  1341).  Palmer  v.  Lenovitz, 
35  App.D.C.  303,  1910  U.S.  App.  LEXIS  5898 
(1910). 

Felonies  or  misdemeanors. 

Under  District  of  Columbia  Code  prescribing 
fine  not  exceeding  $1,000  or  imprisonment  for 
not  more  than  five  years  or  both  as  punishment 
for  any  offense  not  specifically  covered  by  stat- 
ute, conviction  of  negligent  escape,  punishment 
for  which  is  not  specifically  prescribed,  invokes 
the  punishment  of  a  felony,  although  it  was 
apparently  classified  as  a  misdemeanor  at  com- 
mon law.  D.C.  Code  1940,  §  22-107.  U.S.  v. 
Davis,  167  R2d  228,  1948  U.S.  App.  LEXIS 
2429  (1948). 

Under  District  of  Columbia  Code  prescribing 
fine  not  exceeding  $1,000  or  imprisonment  for 
not  more  than  five  years,  or  both,  as  punish- 
ment for  any  offense  not  specifically  covered  by 
statute,  all  common-law  misdemeanors,  not 
embodied  in  any  act  of  Congress,  became  felo- 
nies in  District  of  Columbia,  since  any  offense 
potentially  punishable  by  imprisonment  for 
more  than  one  year  is  a  "felony."  D.C.  Code 
1940,  §  22-107.  U.S.  v  Davis,  71  FSupp.  749, 
1947  U.S.  Dist.  LEXIS  2588  (D.D.C1947). 

Legislative  powers. 

A  crime  and  its  punishment  can  be  separated 
and  distinguished  by  the  Legislature.  One  stat- 
ute may  create  an  offense  and  another  provide 
for  its  punishment.  What  may  not  have  been  an 
infamous  crime  at  common  law  may  by  statute 
be  made  such;  and  in  determining  whether  a 
crime  is  infamous,  the  penalty  the  law  imposes 
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must  be  looked  to.  Palmer  v.  Lenovitz,  35 
App.D.C.  303,  1910  U.S.  App.  LEXIS  5898 
(1910). 

Validity  of  sentence. 

A  penalty  of  a  fine  not  exceeding  $1,000,  or 


imprisonment  for  not  more  than  five  years,  or 
both,  imposed  upon  one  keeping  a  disorderly 
house,  is  not  so  severe  as  to  come  within  the 
inhibition  of  the  federal  Constitution.  Palmer  v. 
Lenovitz,  35  App.D.C.  303,  1910  U.S.  App. 
LEXIS  5898  (1910). 


§  22-1808.  Offenses  committed  beyond  District. 

Any  person  who  by  the  commission  outside  of  the  District  of  Columbia  of  any 
act  which,  if  committed  within  the  District  of  Columbia,  would  be  a  criminal 
offense  under  the  laws  of  said  District,  thereby  obtains  any  property  or  other 
thing  of  value,  and  is  afterwards  found  with  any  such  property  or  other  such 
thing  of  value  in  his  or  her  possession  in  said  District,  or  who  brings  any  such 
property  or  other  such  thing  of  value  into  said  District,  shall,  upon  conviction, 
be  punished  in  the  same  manner  as  if  said  act  had  been  committed  wholly 
within  said  District. 

(Mar.  3,  1901,  ch.  854,  §  836a;  Dec.  21,  1911,  37  Stat.  45,  ch.  2;  May  21,  1994, 
D.C.  Law  10-119,  §  2(c),  41  DCR  1639.) 

Cross   references.   —   Receiving   stolen  Legislative  history  of  Law  10-119.  —  For 

goods,  see  §§  22-3231  and  22-3232.  legislative  history  of  D.C.  Law  10-119,  see  His- 

Prior  Codifications.  — 1981  Ed.,  §  22-108.  torical  and  Statutory  Notes  following  §  22- 

1973  Ed.,  §  22-108.  1804. 


CASE  NOTES 


Analysis 

Admission  of  evidence. 
Instructions. 

Joint  or  separate  trials  of  codefendants. 

Admission  of  evidence. 

Error,  if  any,  in  introduction  into  evidence  of 
recordings  between  since  deceased  accomplice- 
informer  and  first  defendant  was  not  reversible 
error,  in  prosecution  for  conspiracy,  burglary, 
grand  larceny,  interstate  transportation  of  sto- 
len property  and  bringing  stolen  property  into 
the  District  of  Columbia.  U.S.  Const.  Amends. 
5,  6;  18  U.S.C.  §§  371,  2314;  D.C.  Code  §§  22- 
108,  22-1801,  22-2201.  United  States  v. 
Lemonakis,  485  F.2d  941,  1973  U.S.  App. 
LEXIS  9078  (C.A.D.C.  1973),  writ  of  certiorari 
denied  by  415  U.S.  989,  94  S.  Ct.  1586,  94  S.  Ct. 
1587,  39  L.  Ed.  2d  885,  1974  U.S.  LEXIS  757 
(1974). 

Instructions. 

Convictions  of  second  defendant  for  burglary 
and  grand  larceny  were  mutually  exclusive 
with  conviction  for  receiving  stolen  property 


and  bringing  it  into  the  District  of  Columbia, 
and  vacating  the  burglary  and  larceny  convic- 
tions which  carried  longer  sentences  cured  any 
prejudice  which  resulted  from  the  failure  to 
properly  instruct.  D.C.  Code  §§  22-108,  22- 
1801,  22-2201.  United  States  v.  Lemonakis,  485 
F.2d  941,  1973  U.S.  App.  LEXIS  9078  (C.A.D.C. 
1973),  writ  of  certiorari  denied  by  415  U.S.  989, 
94  S.  Ct.  1586,  94  S.  Ct.  1587,  39  L.  Ed.  2d  885, 
1974  U.S.  LEXIS  757  (1974). 

Joint  or  separate  trials  of  codefendants. 

Trial  court  did  not  abuse  its  discretion  in 
prosecution  for  conspiracy,  burglary,  grand  lar- 
ceny, interstate  transportation  of  stolen  prop- 
erty, and  bringing  stolen  property  into  the  Dis- 
trict of  Columbia  by  denying  severance  to 
second  defendant  on  ground  of  antagonistic 
defenses.  18  U.S.C.  §§  371,  2314;  D.C.  Code 
§§  22-108,  22-1801,  22-2201.  United  States  v. 
Lemonakis,  485  F.2d  941,  1973  U.S.  App. 
LEXIS  9078  (C.A.D.C.  1973),  writ  of  certiorari 
denied  by  415  U.S.  989,  94  S.  Ct.  1586,  94  S.  Ct. 
1587,  39  L.  Ed.  2d  885,  1974  U.S.  LEXIS  757 
(1974). 


§  22-1809.  Prosecutions. 

All  prosecutions  for  violations  of  §  22-1321  or  any  of  the  provisions  of  any  of 
the  laws  or  ordinances  provided  for  by  this  act  shall  be  conducted  in  the  name 
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of  and  for  the  benefit  of  the  District  of  Columbia,  and  in  the  same  manner  as 
provided  by  law  for  the  prosecution  of  offenses  against  the  laws  and  ordinances 
of  the  said  District.  Any  person  convicted  of  any  violation  of  §  22-1321  or  any 
of  the  provisions  of  this  act,  and  who  shall  fail  to  pay  the  fine  or  penalty 
imposed,  or  to  give  security  where  the  same  is  required,  shall  be  committed  to 
the  Workhouse  of  the  District  of  Columbia  for  a  term  not  exceeding  6  months 
for  each  and  every  offense.  The  second  sentence  of  this  section  shall  not  apply 
with  respect  to  any  violation  of  §  22- 13 12(b). 

(July  29,  1892,  27  Stat.  325,  ch.  320,  §  18;  June  29,  1953,  67  Stat.  93,  98,  ch. 
159,  §§  202(a)(2),  211(b);  redesignated  §  211a,  May  26,  2011,  D.C.  Law  18-375, 
§  3(b),  58  DCR  731.) 


Cross  references.  —  Adulteration  of  food 
and  drugs,  see  §  48-101  et  seq. 

Alcoholic  Beverage  Control  Act,  see  §  25-101 
et  seq. 

Conduct  of  prosecutions,  see  §  23-101. 
Uniform  Narcotic  Drug  Act,  see  §  48-901.02 
et  seq. 

Prior  Codifications.  —  1981  Ed.,  §  22-109. 
1973  Ed.,  §  22-109. 

Emergency  legislation.  —  For  temporary 

(90  day)  amendment  of  section,  see  §  303(b)  of 
Public  Safety  Legislation  Sixty-Day  Layover 
Emergency  Amendment  Act  of  2010  (D.C.  Act 
18-693,  January  18,  2011,  58  DCR  640). 


For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  303(b)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 
19-45,  April  20,  2011,  58  DCR  3701). 

Legislative  history  of  Law  18-375.  —  For 
history  of  Law  18-375,  see  notes  under  §  22- 
1307. 

References  in  text.  —  The  term,  "this  act," 
referred  to  twice  in  this  section,  refers  to  the 
Act  of  July  29,  1892,  27  Stat.  325,  ch.  320. 


CASE  NOTES 


Analysis 
In  general. 

Prosecuting  authority. 

In  general. 

Defendants,  who  were  arrested  after  refusing 
to  move  out  of  corridor  in  House  wing  of  Capitol 
building  when  ordered  to  do  so  by  Capitol 
police,  were  entitled  to  know  with  certainty 
offense  with  which  they  were  charged  and  pos- 
sible penalty  threatened  and  were  entitled  to 
definite  reference  to  the  law  which  they  had 
allegedly  violated,  and  thus  where,  notwith- 
standing request  of  defense,  no  one  had  given 
citation  of  statute  under  which  prosecution  was 
being  had,  other  than  statement  of  prosecutor 
that  two  sections  were  involved,  convictions 
under  section  carrying  lighter  sentence,  as  re- 
quested by  prosecutor,  were  required  to  be  set 
aside.  D.C.  Code  §§  22-101  et  seq.,  22-109, 
22-1107,  22-1121,  22-3102,  22-3111;  40  U.S.C. 
§  101.  Smith  V.  District  of  Columbia,  387  F.2d 
233,  1967  U.S.  App.  LEXIS  5491  (C.A.D.C. 
1967). 

The  disorderly  conduct  statute  and  statute 
providing  that  all  prosecutions  for  a  violation  of 
disorderly  conduct  statute  shall  be  conducted  in 
name  of  and  for  benefit  of  District  of  Columbia 


and  in  same  manner  as  provided  by  law  for 
prosecution  of  offenses  against  laws  and  ordi- 
nances of  the  District  must  be  read  together. 
D.C.  Code  1961,  §§  22-109,  22-1121.  Feeley  v. 
District  of  Columbia,  220  A.2d  325,  1966  D.C. 
App.  LEXIS  187  (App.  1966),  vacated  by  387 
F2d  216,  128  U.S.  App.  D.C.  258,  1967  U.S. 
App.  LEXIS  6298  (1967). 

Prosecuting  authority. 

OfSce  of  Corporation  Counsel  did  not  lack 
jurisdiction  to  prosecute  for  violations  of  disor- 
derly conduct  statute  on  ground  that  prosecu- 
tion of  offenses  punishable  by  fine  and  impris- 
onment must  be  conducted  by  the  United 
States  Attorney,  since  the  statute  relating  to 
prosecutions  by  United  States  Attorney  specif- 
ically excepts  prosecutions  under  disorderly 
conduct  statute  from  operation  of  such  rule. 
D.C.  Code  1961,  §§  22-109,  22-1121.  Feeley  v. 
District  of  Columbia,  220  A.2d  325,  1966  D.C. 
App.  LEXIS  187  (App.  1966),  vacated  by  387 
F2d  216,  128  U.S.  App.  D.C.  258,  1967  U.S. 
App.  LEXIS  6298  (1967). 

Informations  charging  disorderly  conduct 
were  properly  prosecuted  by  the  Corporation 
Counsel  on  behalf  of  the  District  of  Columbia 
even  though  the  informations  charged  an  of- 
fense punishable  by  a  fine  or  by  imprisonment. 
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or  both.  D.C.  Code  1961,  §§  22-109,  22-1121, 
23-101.  Smith  v.  District  of  Columbia,  219  A.2d 
842,  1966  D.C.  App.  LEXIS  181  (App.  1966), 
vacated  by  387  F.2d  233,  128  U.S.  App.  D.C. 
275,  1967  U.S.  App.  LEXIS  5491  (1967). 

Where  question  as  to  proper  prosecuting  au- 
thority as  between  District  of  Columbia  Corpo- 
ration Counsel  and  United  States  Attorney  is 
raised,  the  court  must  certify  question  to  Court 
of  Appeals  for  District  of  Columbia,  and  Munic- 


ipal Court  of  Appeals  was  required  to  reverse 
action  of  Municipal  Court  in  dismissing  infor- 
mations brought  by  Corporation  Counsel  after 
ruling  that  United  States  Attorney  was  proper 
prosecuting  authority  and  the  court  would  re- 
mand with  instructions  to  reinstate  informa- 
tions and  to  certify  questions  to  Court  of  Ap- 
peals. D.C.  Code  1951,  §§  22-109,  22-3112,  23- 
101.  District  of  Columbia  v.  Moody,  175  A.2d 
782,  1961  D.C.  App.  LEXIS  290  (Cr.App.  1961). 


§  22-1810.  Threatening  to  kidnap  or  injure  a  person  or 
damage  his  property. 

Whoever  threatens  within  the  District  of  Columbia  to  kidnap  any  person  or 
to  injure  the  person  of  another  or  physically  damage  the  property  of  any  person 
or  of  another  person,  in  whole  or  in  part,  shall  be  fined  not  more  than  $5,000 
or  imprisoned  not  more  than  20  years,  or  both. 

(June  19,  1968,  82  Stat.  238,  Pub.  L.  90-351,  title  X,  §  1502.) 


Cross  references.  —  Blackmail,  see  §  22- 
3252, 

Extortion,  see  §  22-3251. 
Section  references.  —  This  section  is  re- 
ferred to  in  §  23-546. 


Prior  Codifications.  —  1981  Ed.,  §  22- 
2307. 

1973  Ed.,  §  22-2307. 


CASE  NOTES 


Analysis 

Adequacy  of  counsel  for  accused. 
Admissibility  of  evidence. 
Construction  and  application. 
Double  jeopardy  and  collateral  estoppel. 
Evidence. 

Indictment  or  information. 

Instructions. 

Jurisdiction. 

Nature  and  elements  of  crime. 
Review. 

Sentence,  and  punishment. 

Speedy  trial. 

Validity. 

Adequacy  of  counsel  for  accused. 

In  proceeding  in  which  defendant  was  con- 
victed of  threatening  to  injure  person,  assis- 
tance of  defense  counsel  was  not  constitution- 
ally ineffective  due  to  alleged  failure  of  counsel 
to  present  expert  witness  against  admissibility 
of  voice  spectrographic  evidence  or  due  to  coun- 
sel's alleged  failure  to  effectively  cross-examine 
Government's  witnesses  in  support  of  admissi- 
bility where  any  error  in  admission  of  such 
evidence  was  harmless  error.  D.C.  Code§  22- 
2307.  Brown  v.  United  States,  384  A.2d  647, 
1978  D.C.  App.  LEXIS  454  (1978). 

Admissibility  of  evidence. 

Manner  in  which  a  mug  shot-type  photo- 


graph of  defendant  was  presented  to  the  jury 
drew  particular  attention  to  the  source  and 
implications  of  a  criminal  history,  and  thus  the 
photograph  was  inadmissible  at  a  trial  for 
threatening;  trial  court's  instructions  effec- 
tively told  the  jurors  that  the  photograph  was 
one  that  police  had  already  had  at  the  time  that 
a  photo  array  shown  to  victim  was  composed 
and  informed  the  jurors  of  the  fact  that  defen- 
dant had  been  arrested  previously.  Bishop  v. 
United  States,  983  A.2d  1029,  2009  D.C.  App. 
LEXIS  603  (2009). 

Construction  and  application. 

Statute  which  makes  it  a  felony  to  threaten 
to  injure  another  person  is  not  in  pari  materia 
with  statute  which  prohibits  transmission  of  a 
threat  to  injure  with  the  intent  to  extort  money 
or  other  thing  of  value.  D.C.  Code  §§  22-2306, 
22-2307.  United  States  v.  Young,  376  A.2d  809, 
1977  D.C.  App.  LEXIS  352  (1977). 

Double  jeopardy  and  collateral  estoppel. 

Double  jeopardy  did  not  bar  prosecution  of 
defendant  for  threats  to  injure  or  kidnap  after 
he  was  prosecuted  for  violating  civil  protection 
order  which  prohibited  him  from  in  any  man- 
ner threatening  his  wife,  as  conviction  for  crim- 
inal contempt  required  willful  violation  of  civil 
protection  order  which  the  conviction  for  mak- 
ing threats  to  kidnap  or  injure  did  not  require 
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and  conviction  for  making  threats  to  kidnap  or 
injure  required  particular  types  of  threats 
which  the  civil  protection  order  did  not  require. 
(Per  Justice  Scalia  with  one  Justice  concurring 
and  three  Justices  concurring  in  the  judgment.) 
U.S.  Const.Amend.  5;  D.C.  Code  1981,  §  22- 
2307.  U.S.  V  Dixon,  113  S.Ct.  2849,  1993  U.S. 
LEXIS  4405  (U.S.Dist.Col.  1993). 

Conviction  for  threatening  to  injure  and  kid- 
nap did  not  merge  for  double  jeopardy  purposes 
with  kidnapping  conviction,  as  each  offense 
required  proof  of  an  element  that  the  other  did 
not:  kidnapping  did  not  require  the  utterance  of 
words,  and  threats  offense  did  not  require  some 
form  of  seizure  and  detention.  Kaliku  v.  United 
States,  994  A.2d  765,  2010  D.C.  App.  LEXIS 
261  (2010). 

Defendant  committed  two  separate  offenses 
under  the  felony-threats  statute,  and  thus  two 
separate  convictions  for  felony  threats  did  not 
violate  double  jeopardy,  even  though  defendant 
argued  that  the  government  presented  evi- 
dence of  only  one  threat  addressed  to  two 
individuals;  defendant  uttered  one  threat  di- 
rected to  one  victim  when  he  told  her  that  he 
would  bust  her  in  the  face  and  blow  her  head 
off,  and  defendant  uttered  a  new,  distinct 
threat  when  he  directed  his  attention  to  the 
second  victim,  striking  her  and  uttering  a  sec- 
ond threat,  directed  to  both  victims  collectively, 
as  he  left  the  premises.  Hunter  v.  United 
States,  980  A.2d  1158,  2009  D.C.  App.  LEXIS 
459  (2009). 

In  view  of  facts  that  in  prosecution  of  defen- 
dant for  three  counts  of  "threats"  and  four 
counts  of  "obstructing  justice"  instructions  in- 
dicated that  only  one  of  the  four  essential 
elements  of  an  obstruction  of  justice  charge 
involved  proof  of  "threats",  that  proof  of 
"threats"  was  not  absolutely  necessary  to  defen- 
dant's conviction  since  proof  of  force  would  also 
have  led  to  his  conviction,  and  that  defendant 
was  acquitted  of  threats  against  one  witness, 
although  the  jury  found  him  guilty  of  obstruct- 
ing justice  with  regard  to  the  same  conduct 
towards  the  same  witness,  proof  of  guilt  on  the 
obstruction  of  justice  counts  did  not  necessarily 
establish  guilt  of  the  "threats"  counts,  and 
therefore  defendant's  convictions  of  both  of- 
fenses did  not  constitute  double  jeopardy.  D.C. 
Code  §§  22-703(a),  22-2307;  U.S.  Const. 
Amend.  5.  Ball  v  United  States,  429  A.2d  1353, 
1981  D.C.  App.  LEXIS  262  (1981). 

After  accused  was  acquitted  of  a  threat  to  do 
bodily  harm  and  bribery  and  jury  "hung"  on 
charge  of  obstruction  of  justice,  Government 
was  not  collaterally  estopped  from  retrying 
accused  on  charge  of  obstruction  of  justice  on 
theory  that  verdict  of  not  guilty  on  "threats" 
charge  determined  the  issue  with  respect  to 
identical  threats  alleged  in  obstruction  of  jus- 
tice charge.  D.C.  Code  §§  22-701,  22-703,  22- 
2307;  U.S.  Const.  Amend.  5.  United  States  v 


Smith,  337  A.2d  499, 1975  D.C.  App.  LEXIS  375 
(1975). 

Evidence. 

Reasonable  person  in  position  of  neighbor, 
whose  house  caught  fire  on  day  before  alleged 
threat  was  made,  would  not  believe  that  juve- 
nile, who  paraded  back  and  forth  on  sidewalk  in 
front  of  neighbor,  performing  to  laughing  audi- 
ence and  singing  modified  rap  song  about  set- 
ting block  and  her  house  on  fire,  meant  to 
damage  her  house,  and  thus,  evidence  was 
insufficient  to  support  delinquency  adjudica- 
tion based  on  felony  threats  to  damage  prop- 
erty; neighbor  and  juvenile  were  friends  with 
no  history  of  animosity,  much  less  violence,  and 
there  was  no  basis  for  reasonable  inference  that 
juvenile  was  involved  in  fire  at  neighbor's 
house.  In  re  S.W.,  45  A.3d  151,  2012  D.C.  App. 
LEXIS  285  (2012). 

Refusal,  in  prosecution  for  assault  with  in- 
tent to  commit  first-degree  sexual  abuse  and 
threatening  to  injure  a  person,  to  allow  cross- 
examination  of  alleged  victim  concerning  men- 
tal breakdown  three  years  after  charged  inci- 
dent that  resulted  in  hospitalization  and 
treatment  with  psychotropic  medication  was 
not  abuse  of  discretion;  such  evidence  was  not 
relevant  to  alleged  victim's  perception  of  events 
at  time  of  assault,  there  was  no  evidence  she 
had  mental  illness  at  time  of  her  testimony  that 
would  have  affected  her  credibility,  and  she  was 
not  on  any  medication  at  time  of  trial. 
Velasquez  v  United  States,  801  A.2d  72,  2002 
D.C.  App.  LEXIS  314  (2002),  US  Supreme 
Court  certiorari  denied  by  537  U.S.  963,  123  S. 
Ct.  396,  154  L.  Ed.  2d  319,  2002  U.S.  LEXIS 
7514,  71  U.S.L.W.  3265  (2002). 

Restriction  on  cross-examination  of  alleged 
victim  in  prosecution  for  assault  with  intent  to 
commit  first-degree  sexual  abuse  and  threaten- 
ing to  injure  a  person,  barring  inquiry  into 
apparently  delusional  statements  by  alleged 
victim  to  her  doctors  three  years  after  charged 
incident  that  she  thought  her  pastor  and  his 
wife  were  trying  to  kill  her,  did  not  violate 
Confrontation  Clause  and  was  not  abuse  of 
discretion;  accusations  bore  little  relationship 
to  alleged  victim's  willingness  to  lie  under  oath, 
and  danger  of  unfair  prejudice  outweighed  pro- 
bative value.  Velasquez  v.  United  States,  801 
A.2d  72,  2002  D.C.  App.  LEXIS  314  (2002),  US 
Supreme  Court  certiorari  denied  by  537  U.S. 
963,  123  S.  Ct.  396,  154  L.  Ed.  2d  319,  2002 
U.S.  LEXIS  7514,  71  U.S.L.W.  3265  (2002). 

No  due  process  violation  occurred  under 
Brady,  in  prosecution  for  assault  with  intent  to 
commit  first-degree  sexual  abuse  and  threaten- 
ing to  injure  a  person,  based  on  government's 
failure  to  disclose  records  of  alleged  victim's 
treatment  for  depression  following  charged  in- 
cident, where  records  in  question  were  not  in 
government's  possession  at  time  of  trial,  and 
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there  was  no  indication  that  records  would 
have  been  material  for  Brady  purposes. 
Velasquez  v.  United  States,  801  A. 2d  72,  2002 
D.C.  App.  LEXIS  314  (2002),  US  Supreme 
Court  certiorari  denied  by  537  U.S.  963,  123  S. 
Ct.  396,  154  L.  Ed.  2d  319,  2002  U.S.  LEXIS 
7514,  71  U.S.L.W.  3265  (2002). 

Denial  of  defense  request,  in  prosecution  for 
assault  with  intent  to  commit  first-degree  sex- 
ual abuse  and  threatening  to  injure  a  person, 
for  a  continuance  of  sentencing  to  allow  time  for 
defense  to  try  to  secure  records  of  alleged  vic- 
tim's mental  health  treatment  for  depression 
following  charged  incident  was  not  prejudicial; 
defendant  could  go  forward  with  sentencing 
and  still  move  for  a  new  trial  if  he  ascertained 
anything  helpful  from  any  records  located 
thereafter.  Velasquez  v.  United  States,  801  A.2d 
72,  2002  D.C.  App.  LEXIS  314  (2002),  US 
Supreme  Court  certiorari  denied  by  537  U.S. 
963,  123  S.  Ct.  396,  154  L.  Ed.  2d  319,  2002 
U.S.  LEXIS  7514,  71  U.S.L.W.  3265  (2002). 

Any  error  in  admitting  under  the  "report  of 
rape"  exception  to  hearsay  rule  the  testimony  of 
police  officer  concerning  alleged  victim's  state- 
ments to  him  was  harmless  in  prosecution  for 
assault  with  intent  to  commit  first-degree  rape 
and  threatening  to  injure  a  person;  other  evi- 
dence strongly  supported  alleged  victim's  testi- 
mony, and  she  remained  firm  in  her  account  of 
what  happened  when  tested  on  cross-examina- 
tion. Velasquez  v.  United  States,  801  A.2d  72, 
2002  D.C.  App.  LEXIS  314  (2002),  US  Supreme 
Court  certiorari  denied  by  537  U.S.  963,  123  S. 
Ct.  396,  154  L.  Ed.  2d  319,  2002  U.S.  LEXIS 
7514,  71  U.S.L.W.  3265  (2002). 

Evidence  was  sufficient  to  find  that  defen- 
dant threatened  intended  victim  and  that  his 
words  were  of  nature  as  to  convey  fear  of 
serious  bodily  harm  or  injury  to  ordinary 
hearer  so  as  to  support  conviction  of  offense  of 
threatening  to  injure  a  person,  where  defen- 
dant told  witness  in  weeks  after  shooting  of 
bystander  that  he  planned  to  "put  a  cap  in 
[intended  victim's]  hand."  Black  v.  United 
States,  755  A.2d  1005,  2000  D.C.  App.  LEXIS 
166  (2000). 

Indictment  or  information. 

Charge  of  threatening  to  injure  another  per- 
son, under  District  of  Columbia  law,  was  not 
properly  joined  with  federal  weapons  charges, 
and  district  court  thus  lacked  jurisdiction  over 
local  charge;  threat  charge  was  discrete  and 
dissimilar  from  federal  charges  and  did  not 
constitute  part  of  common  scheme  or  plan,  and 
there  was  no  overlap  of  issues  or  evidence.  18 
U.S.C.  §  922(g)(l,  3);  D.C.  Code  1981,  §  22- 
2307;  Fed.R.Cr.Proc.  Rule  8(a),  18  U.S.C. 
United  States  v.  Richardson,  161  F.3d  728,  1998 
U.S.  App.  LEXIS  27464  (C.A.D.C.  1998). 

In  view  of  facts  that  the  offenses  of  "threats" 
and  "obstructing  justice"  include  provisions  not 


included  in  the  other,  so  that  conduct  prohib- 
ited by  the  threat  statute  would  not  necessarily 
be  prohibited  under  the  obstruction  of  justice 
statute,  that  the  "threats"  sentence  carries  a 
much  more  severe  penalty  than  the  "obstruct- 
ing justice"  offense,  and  that  the  two  offenses 
lack  a  similar  purpose  and  the  "inherent  rela- 
tionship" required  to  apply  the  doctrines  of 
merger  and  lesser  included  offenses,  the  offense 
of  "threats"  is  not  a  lesser  included  offense  of 
"obstructing  justice."  D.C.  Code  §§  22-703(a), 
22-2307.  Ball  v.  United  States,  429  A.2d  1353, 
1981  D.C.  App.  LEXIS  262  (1981). 

Indictment  charging  defendant  with  threat- 
ening to  injure  another  person  and  her  property 
was  not  insufficient  because  it  failed  to  charge 
that  offense  was  committed  knowingly  and  in- 
tentionally D.C.  Code  §  22-2307.  United 
States  V.  Young,  376  A.2d  809,  1977  D.C.  App. 
LEXIS  352  (1977). 

Indictment  which  follows  substantially  lan- 
guage of  statute  making  it  a  felony  to  threaten 
to  injure  person  and  property  of  another,  which 
particularized  the  date  of  offending  conduct 
and  stated  species  of  unlawful  communication 
at  issue,  i.e.,  a  threat,  was  sufficient  to  charge 
an  offense  under  such  statute  even  though 
indictment  did  not  contain  actual  words  of 
alleged  threat  or  allege  that  threats  were  made 
knowingly  and  intentionally.  D.C.  Code  §  22- 
2307.  United  States  v.  Young,  376  A.2d  809, 
1977  D.C.  App.  LEXIS  352  (1977). 

Instructions. 

Error  in  trial  court's  admission  of  a  mug 
shot-type  photograph  of  defendant,  the  manner 
of  which  it  was  presented  to  the  jury  drew 
particular  attention  to  the  source  and  implica- 
tions of  a  criminal  history,  was  not  harmless 
beyond  a  reasonable  doubt  at  a  trial  for  threat- 
ening to  damage  property  and  do  bodily  harm, 
even  though  trial  court  instructed  the  jury  that 
an  arrest  did  not  mean  that  the  arrestee  was 
guilty  of  the  offense  for  which  he  was  arrested; 
the  instruction  was  not  a  remedy,  repeated 
references  were  made  appellant's  bad  charac- 
ter, and  the  government's  evidence  was  not  so 
strong  as  to  overcome  a  concern  about  the 
possibility  that  undue  prejudice  influenced  the 
verdict.  Bishop  v.  United  States,  983  A.2d  1029, 
2009  D.C.  App.  LEXIS  603  (2009). 

Trial  judge  committed  reversible  constitu- 
tional error  when  it  declined  to  give  a  special 
unanimity  instruction,  during  prosecution  for 
threatening  to  injure  a  person;  the  State's  proof 
showed  that  defendant  made  threats  against 
victim  to  different  people  by  different  means  at 
different  times  and  in  different  locations,  and  it 
was  possible  that  the  jury  reasonably  believed 
that  one  specific  threat  occurred  but  a  different 
threat  did  not  occur,  while  other  jurors  believed 
the  opposite.  Williams  v.  United  States,  981 
A.2d  1224,  2009  D.C.  App.  LEXIS  504  (2009). 
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Trial  court's  failure  to  give,  sua  sponte,  a 
limiting  instruction  to  the  jury  on  proper  use  of 
testimony  by  police  officer  that  was  admitted 
under  "report  of  rape"  hearsay  exception  was 
not  plain  error  in  prosecution  for  assault  with 
intent  to  commit  first-degree  sexual  abuse  and 
threatening  to  injure  a  person.  Velasquez  v. 
United  States,  801  A.2d  72,  2002  D.C.  App. 
LEXIS  314  (2002),  US  Supreme  Court  certio- 
rari denied  by  537  U.S.  963,  123  S.  Ct.  396,  154 
L.  Ed.  2d  319,  2002  U.S.  LEXIS  7514,  71 
U.S.L.W.  3265  (2002). 

Jurisdiction. 

Felony  threat  defendant  committed  offense 
within  District  of  Columbia,  even  if  victim  did 
not  understand  English  and  third  party  who 
heard  and  understood  threat  did  not  interpret 
threat  for  victim  within  District  of  Columbia; 
crime  was  complete  when  made  in  presence  of 
third  party  who  heard  and  understood  it.  D.C. 
Code  1981,  §  22-2307.  Joiner  v  United  States, 
585  A.2d  176,  1991  D.C.  App.  LEXIS  19  (1991). 

Judge,  who  sentenced  alien  defendant  for 
offense  of  transmitting  threat  to  injure  person 
of  another  with  intent  to  extort  money,  did 
exercise  jurisdiction  over  defendant's  motion 
for  recommendation  against  deportation  where 
judge  removed  any  immediate  threat  of  depor- 
tation by  suspending  imposition  of  sentence 
and  judge  denied  the  motion.  D.C.  Code  §  22- 
2306(2);  Immigration  and  Nationality  Act, 
§§  212,  241(a)(4),  (b)(2),  245-250,  8  U.S.C. 
§§  1182,  1251(a)(4),  (b)(2),  1255-1260.  Mariam 
V.  United  States,  385  A.2d  776,  1978  D.C.  App. 
LEXIS  500  (1978). 

Nature  and  elements  of  crime. 

To  support  conviction  for  threatening  to  in- 
jure the  person  of  another,  the  evidence  must 
show  that  the  threatening  message  was  con- 
veyed to  either  the  object  of  the  threat  or  a  third 
party  Black  v  United  States,  755  A.2d  1005, 
2000  D.C.  App.  LEXIS  166  (2000). 

Defendant  who  individually  threatened  two 
victims  as  they  sat  together  in  truck  could 
properly  be  convicted  of  two  counts  of  felony 
threat;  defendant  distinctly  singled  out  and 
focused  on  each  of  the  two  victims  while  utter- 
ing words  and  physically  touching  them,  one 
after  the  other.  D.C.  Code  1981,  §  22-2307. 
Joiner  v  United  States,  585  A.2d  176,  1991 
D.C.  App.  LEXIS  19  (1991). 

Felony  threat  defendant  communicated 
threat  to  victim,  even  if  victim  could  not  under- 
stand English,  where  third  party  heard  and 
fully  understood  threat.  D.C.  Code  1981,  §  22- 
2307.  Joiner  v.  United  States,  585  A.2d  176, 
1991  D.C.  App.  LEXIS  19  (1991). 

Intent  to  extort  is  not  element  of  felony 
threat  statute.  D.C.  Code  1981,  §  22-2307.  Holt 
V  United  States,  565  A.2d  970,  1989  D.C.  App. 
LEXIS  227  (1989). 


Defendant's  threat  to  complainant  "I'm 
gonna  get  you,  bitch"  was  sufficient  to  sustain  a 
conviction  for  felony  threats,  without  any  addi- 
tional indication  of  specific  intent  to  extort. 
D.C.  Code  1981,  §  22-2307.  Holt  v  United 
States,  547  A.2d  158,  1988  D.C.  App.  LEXIS 
149  (1988),  vacated  by  552  A.2d  529,  1989  D.C. 
App.  LEXIS  28  (D.C.  1989),  affirmed  by  565 
A.2d  970,  1989  D.C.  App.  LEXIS  227  (D.C. 
1989). 

Crime  of  threatening  to  injure  was  complete 
as  soon  as  threat  was  communicated  to  third 
party,  regardless  of  whether  intended  victim 
ever  knew  of  plot  to  injure  him.  D.C.  Code  1981, 
§  22-2307.  Beard  v  United  States,  535  A.2d 
1373,  1988  D.C.  App.  LEXIS  1  (1988). 

Person  "threatens,"  within  meaning  of  crim- 
inal statutes  prohibiting  the  making  of  threats 
to  do  bodily  harm,  when  she  utters  words  which 
are  intended  to  convey  her  desire  to  inflict 
physical  or  other  harm  on  any  person  or  on 
property,  and  such  words  are  communicated  to 
someone.  D.C.  Code  1973,  §§  22-507,  22-2307. 
United  States  v  Baish,  460  A.2d  38,  1983  D.C. 
App.  LEXIS  363  (1983). 

Statute,  which  prohibits  "any  threat  to  injure 
the  person  of  another,"  encompasses  threats  "to 
injure  the  person  of  another"  which  are  commu- 
nicated directly  to  intended  victim.  D.C.  Code 
§§  22-2306,  22-2306(2,  3).  Mariam  v  United 
States,  385  A.2d  776,  1978  D.C.  App.  LEXIS 
500  (1978). 

There  is  no  positive  repugnancy  between 
misdemeanor  statute  prohibiting  threats  to  do 
bodily  harm  and  felony  statute  prohibiting 
threats  to  injure  another  person  as  would  oper- 
ate to  repeal  earlier  misdemeanor  statute.  D.C. 
Code  §§  22-507,  22-2307.  United  States  v 
Young,  376  A.2d  809, 1977  D.C.  App.  LEXIS  352 
(1977). 

That  defendant's  alleged  conduct  in  threaten- 
ing to  injure  another  person  and  her  property 
was  punishable  under  both  misdemeanor  stat- 
ute and  felony  statute  did  not  require  dismissal 
of  indictment  charging  felony  offense.  D.C. 
Code§§  22-507,  22-2307.  United  States  v. 
Young,  376  A.2d  809, 1977  D.C.  App.  LEXIS  352 
(1977). 

Specific  intent  to  extort  is  not  necessary 
element  of  crime  of  threatening  to  injure  an- 
other person.  D.C.  Code  §  22-2307.  United 
States  V  Young,  376  A.2d  809,  1977  D.C.  App. 
LEXIS  352  (1977). 

Statute  which  makes  it  a  felony  to  threaten 
to  injure  another  person  is  constitutional.  D.C. 
Code  §  22-2307.  United  States  v  Young,  376 
A.2d  809,  1977  D.C.  App.  LEXIS  352  (1977). 

Term  "threats"  as  used  in  both  statute  relat- 
ing to  offense  of  obstructing  justice  and  statute 
pertaining  to  offense  of  threats  to  do  bodily 
harm  means  only  that  the  words  have  a  reason- 
able tendency  to  intimidate.  D.C.  Code  §§  22- 
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703,  22-2307.  United  States  v.  Smith,  337  A.2d 
499,  1975  D.C.  App.  LEXIS  375  (1975). 

Review. 

On  appeal  from  proceeding  in  which  defen- 
dant was  convicted  of  threatening  to  injure 
person  and  in  which  defendant  was  identified 
on  basis  of  spectrographic  comparison  of  his 
voice  and  voice  of  person  making  threatening 
telephone  calls,  defendant's  assertion  that  trial 
court  erred  in  refusing  to  qualify  defense  wit- 
ness as  an  expert  in  technique  of  identification 
through  analysis  of  voice  spectrograms  was 
moot,  in  view  of  the  overwhelming 
nonspectrographic  identification  of  defendant 
as  perpetrator  of  the  crime.  D.C.  Code  §  22- 
2307.  Brown  v.  United  States,  384  A.2d  647, 
1978  D.C.  App.  LEXIS  454  (1978). 

In  prosecution  for  threatening  to  injure  per- 
son, any  error  in  admission  of  identification  of 
defendant  based  on  spectrographic  comparison 
of  his  voice  and  voice  of  person  making  threat- 
ening telephone  calls  was  harmless,  in  light  of 
the  overwhelming  nonspectrographic  identifi- 
cation of  defendant  as  perpetrator  of  the  crime. 
D.C.  Code  §  22-2307.  Brown  v.  United  States, 
384  A.2d  647,  1978  D.C.  App.  LEXIS  454 
(1978). 

Sentence,  and  punishment. 

Sentence  of  defendant  to  six  months  impris- 
onment on  conviction  of  threats  to  injure,  on 


theory  that  conduct  only  amounted  to  misde- 
meanor, resulted  in  illegal  sentence,  where  de- 
fendant was  convicted  under  felony  threats 
statute.  D.C.  Code,  §  22-2307.  Hayward  v. 
United  States,  612  A.2d  224,  1992  D.C.  App. 
LEXIS  221  (1992). 

Speedy  triaL 

Where  defendant  failed  to  assert  his  speedy 
trial  right  until  three  days  before  trial,  never 
requested  an  expedited  resolution  of  his  trial  or 
appeal,  never  objected  to  the  trial  court's  grant- 
ing continuances  during  the  pendency  of  the 
government's  appeal  of  the  pretrial  dismissal  of 
several  "threats"  counts,  and  failed  to  point  to 
any  specific  examples  of  prejudice  attributable 
to  the  pretrial  delay,  eight  and  one-half-month 
delay  in  deciding  the  government's  interlocu- 
tory appeal  did  not  entitle  defendant  to  rever- 
sal on  speedy  trial  grounds.  U.S.  Const.  Amend. 
6;  D.C.  Code  §  22-2307.  Ball  v.  United  States, 
429  A.2d  1353,  1981  D.C.  App.  LEXIS  262 
(1981). 

Validity. 

Interpretation  of  statute  which  makes 
threatening  to  injure  a  crime,  so  as  to  include 
words  threatening  intended  victim's  life  in  con- 
text of  business  transaction  aimed  at  hiring 
someone  to  kill  a  third  party,  did  not  violate 
First  Amendment.  U.S.  Const.Amend.  1;  D.C. 
Code  1981,  §  22-2307.  Beard  v.  United  States, 
535  A.2d  1373,  1988  D.C.  App.  LEXIS  1  (1988). 
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[Not  funded]. 


§  22-1831.  Definitions. 

For  the  purposes  of  this  chapter,  the  term: 

(1)  "Abuse  or  threatened  abuse  of  law  or  legal  process"  means  the  use  or 
threatened  use  of  law  or  legal  process,  whether  administrative,  civil,  or 
criminal,  in  any  manner  or  for  any  purpose  for  which  the  law  was  not  designed, 
to  exert  pressure  on  another  person  to  cause  that  person  to  take  some  action  or 
refrain  from  taking  some  action. 

(2)  "Business"  means  any  corporation,  partnership,  sole  proprietorship, 
firm,  enterprise,  franchise,  association,  organization,  holding  company,  joint 
stock,  trust,  and  any  legal  entity  through  which  business  is  conducted. 

(3)  "Coercion"  means  any  one  of,  or  a  combination  of,  the  following: 

(A)  Force,  threats  of  force,  physical  restraint,  or  threats  of  physical 
restraint; 

(B)  Serious  harm  or  threats  of  serious  harm; 

(C)  The  abuse  or  threatened  abuse  of  law  or  legal  process; 

(D)  Fraud  or  deception; 

(E)  Any  scheme,  plan,  or  pattern  intended  to  cause  a  person  to  believe 
that  if  that  person  did  not  perform  labor  or  services,  that  person  or  another 
person  would  suffer  serious  harm  or  physical  restraint; 

(F)  Facilitating  or  controlling  a  person's  access  to  an  addictive  or 
controlled  substance  or  restricting  a  person's  access  to  prescription  medication; 
or 

(G)  Knowingly  participating  in  conduct  with  the  intent  to  cause  a 
person  to  believe  that  he  or  she  is  the  property  of  a  person  or  business  and  that 
would  cause  a  reasonable  person  in  that  person's  circumstances  to  believe  that 
he  or  she  is  the  property  of  a  person  or  business. 

(4)  "Commercial  sex  act"  means  any  sexual  act  or  sexual  contact  on 
account  of  which  or  for  which  anything  of  value  is  given  to,  promised  to,  or 
received  by  any  person.  The  term  "commercial  sex  act"  includes  a  violation  of 
§  22-2701,  §  22-2704,  §§  22-2705  to  22-2712,  §§  22-2713  to  22-2720,  and 
§  22-2722 

(5)  "Debt  bondage"  means  the  status  or  condition  of  a  person  who  provides 
labor,  services,  or  commercial  sex  acts,  for  a  real  or  alleged  debt,  where: 

(A)  The  value  of  the  labor,  services,  or  commercial  sex  acts,  as  reason- 
ably assessed,  is  not  applied  toward  the  liquidation  of  the  debt; 

(B)  The  length  and  nature  of  the  labor,  services,  or  commercial  sex  acts 
are  not  respectively  limited  and  defined;  or 
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(C)  The  amount  of  the  debt  does  not  reasonably  reflect  the  value  of  the 
items  or  services  for  which  the  debt  was  incurred. 

(6)  "Labor"  means  work  that  has  economic  or  financial  value. 

(7)  "Serious  harm"  means  any  harm,  whether  physical  or  nonphysical, 
including  psychological,  financial,  or  reputational  harm,  that  is  sufficiently 
serious,  under  all  the  surrounding  circumstances,  to  compel  a  reasonable 
person  of  the  same  background  and  in  the  same  circumstances  to  perform  or  to 
continue  to  perform  labor,  services,  or  commercial  sex  acts  to  avoid  incurring 
that  harm. 

(8)  "Services"  means  legal  or  illegal  duties  or  work  done  for  another, 
whether  or  not  compensated. 

(9)  "Sexual  act"  shall  have  the  same  meaning  as  provided  in  §  22-3001(8). 

(10)  "Sexual  contact"  shall  have  the  same  meaning  as  provided  in  §  22- 
3001(9). 

(11)  "Venture"  means  any  group  of  2  or  more  individuals  associated  in 
fact,  whether  or  not  a  legal  entity. 

(Oct.  23,  2010,  D.C.  Law  18-239,  §  101,  57  DCR  5405.) 

Legislative  history  of  Law  18-239.  —  Law  on  first  and  second  readings  on  March  16,  2010, 

18-239,  the  "Prohibition  Against  Human  Traf-  and  June  1,  2010,  respectively.  Signed  by  the 

ficking  Amendment  Act  of  2010",  was  intro-  Mayor  on  June  21,  2010,  it  was  assigned  Act 

duced  in  Council  and  assigned  Bill  No.  18-70,  No.  18-444  and  transmitted  to  both  Houses  of 

which  was  referred  to  the  Committee  on  Public  Congress  for  its  review.  D.C.  Law  18-239  be- 

Safety  and  the  Judiciary.  The  Bill  was  adopted  came  effective  on  October  23,  2010. 

§  22-1832.  Forced  labor. 

(a)  It  is  unlawful  for  an  individual  or  a  business  knowingly  to  use  coercion 
to  cause  a  person  to  provide  labor  or  services. 

(b)  It  is  unlawful  for  an  individual  or  a  business  knowingly  to  place  or  keep 
any  person  in  debt  bondage. 

(Oct.  23,  2010,  D.C.  Law  18-239,  §  102,  57  DCR  5405.) 

Legislative  history  of  Law  18-239.  —  For 

history  of  Law  18-239,  see  notes  under  §  22- 
1831. 

§  22-1833.  Trafficking  in  labor  or  commercial  sex  acts. 

It  is  unlawful  for  an  individual  or  a  business  to  recruit,  entice,  harbor, 
transport,  provide,  obtain,  or  maintain  by  any  means  a  person,  knowing,  or  in 
reckless  disregard  of  the  fact  that: 

(1)  Coercion  will  be  used  or  is  being  used  to  cause  the  person  to  provide 
labor  or  services  or  to  engage  in  a  commercial  sex  act;  or 

(2)  The  person  is  being  placed  or  will  be  placed  or  kept  in  debt  bondage. 

(Oct.  23,  2010,  D.C.  Law  18-239,  §  103,  57  DCR  5405.) 

Legislative  history  of  Law  18-239.  —  For 

history  of  Law  18-239,  see  notes  under  §  22- 
1831. 
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§  22-1834.  Sex  trafficking  of  children. 

(a)  It  is  unlawful  for  an  individual  or  a  business  knowingly  to  recruit,  entice, 
harbor,  transport,  provide,  obtain,  or  maintain  by  any  means  a  person  who  will 
be  caused  as  a  result  to  engage  in  a  commercial  sex  act  knowing  or  in  reckless 
disregard  of  the  fact  that  the  person  has  not  attained  the  age  of  18  years. 

(b)  In  a  prosecution  under  subsection  (a)  of  this  section  in  which  the 
defendant  had  a  reasonable  opportunity  to  observe  the  person  recruited, 
enticed,  harbored,  transported,  provided,  obtained,  or  maintained,  the  govern- 
ment need  not  prove  that  the  defendant  knew  that  the  person  had  not  attained 
the  age  of  18  years. 

(Oct.  23,  2010,  D.C.  Law  18-239,  §  104,  57  DCR  5405.) 

Legislative  history  of  Law  18-239.  —  For 

history  of  Law  18-239,  see  notes  under  §  22- 
1831. 

§  22-1835.  Unlawful  conduct  with  respect  to  documents  in 
furtherance  of  human  trafficking. 

It  is  unlawful  for  an  individual  or  business  knowingly  to  destroy,  conceal, 
remove,  confiscate,  or  possess  any  actual  or  purported  government  identifica- 
tion document,  including  a  passport  or  other  immigration  document,  or  any 
other  actual  or  purported  document,  of  any  person  to  prevent  or  restrict,  or 
attempt  to  prevent  or  restrict,  without  lawful  authority,  the  person's  liberty  to 
move  or  travel  in  order  to  maintain  the  labor  or  services  of  that  person. 

(Oct.  23,  2010,  D.C.  Law  18-239,  §  105,  57  DCR  5405.) 

Legislative  history  of  Law  18-239.  —  For 

history  of  Law  18-239,  see  notes  under  §  22- 
1831. 

§  22-1836.  Benefitting  financially  from  human  trafficking. 

It  is  unlawful  for  an  individual  or  business  knowingly  to  benefit,  financially 
or  by  receiving  anything  of  value,  from  voluntarily  participating  in  a  venture 
which  has  engaged  in  any  act  in  violation  of  §  22-1832,  §  22-1833,  §  22-1834, 
or  §  22-1835,  knowing  or  in  reckless  disregard  of  the  fact  that  the  venture  has 
engaged  in  the  violation. 

(Oct.  23,  2010,  D.C.  Law  18-239,  §  106,  57  DCR  5405.) 

Legislative  history  of  Law  18-239.  —  For 

history  of  Law  18-239,  see  notes  under  §  22- 
1831. 

§  22-1837.  Penalties. 

(a)(1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  whoever 
violates  §  22-1832,  §  22-1833,  or  §  22-1834  shall  be  fined  not  more  than  $ 
$200,000,  imprisoned  for  not  more  than  20  years,  or  both. 
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(2)  Whoever  violates  sections  §  22-1832,  §  22-1833,  or  §  22-1834  when 
the  victim  is  held  or  provides  services  for  more  than  180  days  shall  be  fined  not 
more  than  IV2  times  the  maximum  fine  authorized  for  the  designated  act, 
imprisoned  for  not  more  than  IV2  times  the  maximum  term  authorized  for  the 
designated  act,  or  both. 

(b)  Whoever  violates  §  22-1835  shall  be  fined  not  more  than  $  $5,000, 
imprisoned  for  not  more  than  5  years,  or  both. 

(c)  Whoever  violates  §  22-1836  shall  be  fined  or  imprisoned  up  to  the 
maximum  fine  or  term  of  imprisonment  for  a  violation  of  each  referenced 
section. 

(d)  Whoever  attempts  to  violate  §  22-1832,  §  22-1833,  §  22-1834,  §  22- 
1835  or  §  22-1836  shall  be  fined  not  more  than  V2  the  maximum  fine  otherwise 
authorized  for  the  offense,  imprisoned  for  not  more  than  V2  the  maximum  term 
otherwise  authorized  for  the  offense,  or  both. 

(e)  No  person  shall  be  sentenced  consecutively  for  violations  of  §§  22-1833 
and  22-1834  for  an  offense  arising  out  of  the  same  incident. 

(Oct.  23,  2010,  D.C.  Law  18-239,  §  107,  57  DOR  5405.) 

Legislative  history  of  Law  18-239.  —  For 

history  of  Law  18-239,  see  notes  under  §  22- 
1831. 

§  22-1838.  Forfeiture. 

(a)  In  imposing  sentence  on  any  individual  or  business  convicted  of  a 
violation  of  this  chapter,  the  court  shall  order,  in  addition  to  any  sentence 
imposed,  that  the  individual  or  business  shall  forfeit  to  the  District  of 
Columbia: 

(1)  Any  interest  in  any  property,  real  or  personal,  that  was  used  or 
intended  to  be  used  to  commit  or  to  facilitate  the  commission  of  the  violation; 
and 

(2)  Any  property,  real  or  personal,  constituting  or  derived  from  any 
proceeds  that  the  individual  or  business  obtained,  directly  or  indirectly,  as  a 
result  of  the  violation. 

(b)  The  following  shall  be  subject  to  forfeiture  to  the  District  of  Columbia 
and  no  property  right  shall  exist  in  them: 

(1)  Any  property,  real  or  personal,  used  or  intended  to  be  used  to  commit 
or  to  facilitate  the  commission  of  any  violation  of  this  chapter. 

(2)  Any  property,  real  or  personal,  which  constitutes  or  is  derived  from 
proceeds  traceable  to  any  violation  of  this  chapter. 

(Oct.  23,  2010,  D.C.  Law  18-239,  §  108,  57  DCR  5405.) 

Legislative  history  of  Law  18-239.  —  For 

history  of  Law  18-239,  see  notes  under  §  22- 
1831. 

§  22-1839.  Reputation  or  opinion  evidence. 

In  a  criminal  case  in  which  a  person  is  accused  of  trafficking  in  commercial 
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sex,  as  prohibited  by  §  22-1833,  sex  trafficking  of  children,  as  prohibited  by 
§  22-1834,  or  benefitting  financially  from  human  trafficking,  as  prohibited  by 
§  22-1836,  reputation  or  opinion  evidence  of  the  past  sexual  behavior  of  the 
alleged  victim  is  not  admissible.  Evidence  of  an  alleged  victim's  past  sexual 
behavior  other  than  reputation  or  opinion  evidence  also  is  not  admissible, 
unless  such  evidence  other  than  reputation  or  opinion  evidence  is  admitted  in 
accordance  with  §  22-3022(b),  and  is  constitutionally  required  to  be  admitted. 

(Oct.  23,  2010,  D.C.  Law  18-239,  §  109,  57  DCR  5405.) 

Legislative  history  of  Law  18-239.  —  For 

history  of  Law  18-239,  see  notes  under  §  22- 
1831. 

§  22-1840.  Civil  action. 

(a)  An  individual  who  is  a  victim  of  an  offense  prohibited  by  §  22-1832, 
§  22-1833,  §  22-1834,  §  22-1835  or  §  22-1836  may  bring  a  civil  action  in  the 
Superior  Court  of  the  District  of  Columbia.  The  court  may  award  actual 
damages,  compensatory  damages,  punitive  damages,  injunctive  relief,  and  any 
other  appropriate  relief.  A  prevailing  plaintiff  shall  also  be  awarded  attorney's 
fees  and  costs.  Treble  damages  shall  be  awarded  on  proof  of  actual  damages 
where  a  defendant's  acts  were  willful  and  malicious. 

(b)  Any  statute  of  limitation  imposed  for  the  filing  of  a  civil  suit  under  this 
section  shall  not  begin  to  run  until  the  plaintiff  knew,  or  reasonably  should 
have  known,  of  any  act  constituting  a  violation  of  §  22-1832,  §  22-1833, 
§  22-1834,  §  22-1835  or  §  22-1836,  or  until  a  minor  plaintiff  has  reached  the 
age  of  majority,  whichever  is  later. 

(c)  If  a  person  entitled  to  sue  is  imprisoned,  insane,  or  similarly  incapaci- 
tated at  the  time  the  cause  of  action  accrues,  so  that  it  is  impossible  or 
impracticable  for  him  or  her  to  bring  an  action,  then  the  time  of  the  incapacity 
is  not  part  of  the  time  limited  for  the  commencement  of  the  action. 

(d)  A  defendant  is  estopped  to  assert  a  defense  of  the  statute  of  limitations 
when  the  expiration  of  the  statute  is  due  to  conduct  by  the  defendant  inducing 
the  plaintiff  to  delay  the  filing  of  the  action. 

(Oct.  23,  2010,  D.C.  Law  18-239,  §  110,  57  DCR  5405.) 

Legislative  history  of  Law  18-239.  —  For 

history  of  Law  18-239,  see  notes  under  §  22- 
1831. 

§  22-1841.  Data    collection    and    dissemination  [Not 
funded]. 

Omitted 

(Oct.  23,  2010,  D.C.  Law  18-239,  §  111,  57  DCR  5405.) 
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Legislative  history  of  Law  18-239.  — ^or 

history  of  Law  18-239,  see  notes  under  §  22- 
1831. 

Editor's  notes.  —  Subsection  (e)  of  this 
section,  states  that  this  section  shall  not  apply 
until  its  fiscal  effect  is  included  in  an  approved 
budget  and  financial  plan. 


The  Budget  Director  of  the  Council  of  the 
District  of  Columbia  has  determined,  as  of 
February  15,  2012,  that  the  fiscal  effect  of  this 
section  has  not  been  included  in  an  approved 
budget  and  financial  plan.  Therefore,  the  pro- 
visions of  this  section,  enacted  by  Law  17-146, 
are  not  in  effect. 
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Chapter  19.  Incest. 

Sec. 

22-1901.  Definition  and  penalty. 

§  22-1901,  Definition  and  penalty. 

If  any  person  in  the  District  related  to  another  person  within  and  not 
including  the  fourth  degree  of  consanguinity,  computed  according  to  the  rules 
of  the  Roman  or  civil  law,  shall  marry  or  cohabit  with  or  have  sexual 
intercourse  with  such  other  so-related  person,  knowing  him  or  her  to  be  within 
said  degree  of  relationship,  the  person  so  offending  shall  be  deemed  guilty  of 
incest,  and,  on  conviction  thereof,  shall  be  punished  by  imprisonment  for  not 
more  than  12  years. 

(Mar.  3,  1901,  31  Stat.  1332,  ch.  854,  §  875.) 

Prior  Codifications.  —  1981  Ed.,  §  22-        1973  Ed.,  §  22-1901. 
1901. 

CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Habeas  corpus. 
Indictment  and  information. 
Instructions. 

Joint  or  separate  trial  of  charges. 
Nature  and  elements  of  crime. 
View  and  inspection. 
Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Generally,  evidence  of  offenses  other  than 
offense  for  which  the  accused  is  on  trial  is 
inadmissible.  Hodge  v.  U.S.,  126  F.2d  849,  1942 
U.S.  App.  LEXIS  4271  (1942). 

In  prosecutions  for  sexual  offenses,  general 
rule,  that  evidence  of  offenses  other  than  of- 
fense for  which  accused  is  on  trial  is  inadmis- 
sible, is  subject  to  an  exception  on  the  theory 
that,  since  the  mental  disposition  of  the  defen- 
dant at  the  time  of  the  act  charged  is  relevant, 
evidence  that  at  some  other  time  he  was  simi- 
larly disposed  is  also  relevant.  Hodge  v.  U.S., 
126  F.2d  849,  1942  U.S.  App.  LEXIS  4271 
(1942). 

In  prosecutions  for  sexual  offenses,  evidence 
of  prior  acts  between  the  same  parties  is  admis- 
sible as  showing  a  disposition  to  commit  the  act 
charged,  the  probabilities  being  that  the  emo- 
tional predisposition  or  passion  will  continue. 
Hodge  V  U.S.,  126  F.2d  849,  1942  U.S.  App. 
LEXIS  4271  (1942). 

In  prosecution  for  incest  and  child  sexual 
abuse,  expert  testimony  from  state's  clinical 
psychologist  regarding  behavior  of  sexually 
abused  children  was  properly  admitted  with 


limitations  precluding  expert  from  making  ul- 
timate conclusions  on  whether  victim  was 
truthful  or  whether  defendant  was  guilty,  as 
information  was  beyond  average  juror's  under- 
standing, where  expert  discussed  ability  of  chil- 
dren to  sequence  events,  and  she  made  obser- 
vations that  child  victims  of  incest  do  not 
always  promptly  report  such  abuse,  and  that 
children,  unlike  adults,  display  range  of  re- 
sponses to  abuse,  including  not  visibly  reacting. 
Mindombe  v  United  States,  795  A.2d  39,  2002 
D.C.  App.  LEXIS  71  (2002),  writ  of  certiorari 
denied  by  537  U.S.  1234, 123  S.  Ct.  1355, 155  L. 
Ed.  2d  200,  2003  U.S.  LEXIS  1790,  71  U.S.L.W. 
3566  (2003). 

In  prosecution  for  incest  and  child  sexual 
abuse,  defendant  was  not  denied  his  right  of 
confrontation  when  trial  court,  during  cross- 
examination  of  state's  psychological  expert, 
precluded  defendant  from  asking  specific  ques- 
tions regarding  suggestibility  of  children  on 
ground  that  such  questions  were  beyond  scope 
of  the  direct  examination  testimony;  although 
expert's  direct  examination  testimony  on  chil- 
dren's ability  to  access  their  memories  may 
have  raised  suggestibility  issue,  trial  court  al- 
lowed defendant  opportunity  to  establish  his 
main  point  on  cross-examination  that  suggest- 
ibility can  influence  accuracy  of  children's 
memories.  Mindombe  v.  United  States,  795 
A.2d  39,  2002  D.C.  App.  LEXIS  71  (2002),  writ 
of  certiorari  denied  by  537  U.S.  1234,  123  S.  Ct. 
1355, 155  L.  Ed.  2d  200,  2003  U.S.  LEXIS  1790, 
71  U.S.L.W.  3566  (2003). 

In  prosecution  for  child  sexual  abuse  and 
incest,  victim's  failure  to  mention  in  first  trial 
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that  defendant  gave  her  rides  on  his  back  kito 
his  bedroom  before  abusing  her,  which  was  her 
testimony  on  retrial,  did  not  amount  to  an 
inconsistency  by  omission  such  that  defendant 
could  use  it  for  impeachment  purposes;  victim 
was  asked  in  first  trial  whether  defendant  did 
something  that  saddened  or  hurt  her,  but  her 
testimony  regarding  the  piggy  back  rides  would 
not  have  been  an  appropriate  response  to  such 
a  question.  Mindombe  v.  United  States,  795 
A.2d  39,  2002  D.C.  App.  LEXIS  71  (2002),  writ 
of  certiorari  denied  by  537  U.S.  1234,  123  S.  Ct. 
1355, 155  L.  Ed.  2d  200,  2003  U.S.  LEXIS  1790, 
71  U.S.L.W.  3566  (2003). 

In  prosecution  for  child  sexual  abuse  and 
incest,  victim's  failure  to  mention  in  first  trial 
that  a  spirit  moved  her  to  tell  her  mother  about 
the  abuse,  which  was  her  testimony  on  retrial, 
did  not  amount  to  an  inconsistency  by  omission 
such  that  defendant  could  use  it  for  impeach- 
ment purposes;  question  posed  in  first  trial, 
inquiring  why  she  did  not  tell  her  mother  about 
the  abuse,  did  not  naturally  call  for  her  state- 
ment in  second  trial,  which  was  in  response  to 
question  regarding  what  caused  her  to  choose  a 
particular  day  to  tell  her  mother.  Mindombe  v. 
United  States,  795  A.2d  39,  2002  D.C.  App. 
LEXIS  71  (2002),  writ  of  certiorari  denied  by 
537  U.S.  1234,  123  S.  Ct.  1355,  155  L.  Ed.  2d 
200,  2003  U.S.  LEXIS  1790,  71  U.S.L.W.  3566 
(2003). 

In  prosecution  for  child  sexual  abuse  and 
incest,  victim's  failure  to  mention  in  first  trial 
that  she  was  sexually  abused  in  the  bathtub  of 
defendant's  apartment,  which  was  her  testi- 
mony on  retrial,  did  not  amount  to  an  inconsis- 
tency by  omission  such  that  defendant  could 
use  it  for  impeachment  purposes;  fact  was  not 
sufficiently  material  that  the  failure  to  mention 
it  amounted  to  an  inconsistency,  as  the  ques- 
tion posed  in  the  first  trial  concerned  abuse 
that  occurred  after  family  split  up,  and  victim's 
testimony  about  bathtub  incident  was  that  it 
occurred  while  family  was  still  living  together. 
Mindombe  v  United  States,  795  A.2d  39,  2002 
D.C.  App.  LEXIS  71  (2002),  writ  of  certiorari 
denied  by  537  U.S.  1234,  123  S.  Ct.  1355,  155  L. 
Ed.  2d  200,  2003  U.S.  LEXIS  1790,  71  U.S.L.W. 
3566  (2003). 

Habeas  corpus. 

Where  accused  was  found  not  guilty  by  rea- 
son of  insanity  and  was  committed  to  hospital 
and  some  two  months  thereafter  accused  peti- 
tioned for  writ  of  habeas  corpus  without  pre- 
payment of  costs  and  District  Court  denied 
such  petition  without  a  hearing  and  without 
stating  reasons  for  denial,  case  could  be  re- 
manded and  District  Court,  if  it  rejected  alle- 
gation of  poverty,  would  be  required  to  state 
basis  for  such  rejection,  and  if  leave  to  file 
without  costs  was  permitted  or  if  accused 
should  pay  necessary  filing  fees,  hospital  super- 


intendent would  be  directed  to  report  as  to 
accused's  condition,  and  upon  the  return  the 
District  Court  should  conduct  hearing  to  deter- 
mine whether  accused  had  recovered  sanity 
and  would  not  be  dangerous  to  himself  or 
others  in  reasonable  future.  D.C.  Code  1951, 
§§  22-1901,  22-2801,  24-301;  18  U.S.C. 
§§  1915(d),  2243,  2244.  Tatem  v  U.S.,  275  F.2d 
894,  1960  U.S.  App.  LEXIS  5235  (C.A.D.C. 
1960). 

Indictment  and  information. 

Neither  rape  nor  carnal  knowledge  is  lesser 
included  offense  of  incest.  D.C.  Code  1981, 
§§  22-1901,  22-2801.  Pounds  v  United  States, 
529  A.2d  791,  1987  D.C.  App.  LEXIS  415 
(1987). 

Instructions. 

In  prosecution  for  incest,  refusal  to  give  a 
prayer  requested  by  defendant  concerning  rep- 
utation was  not  error  where  the  subject  had 
been  adequately  covered  in  an  instruction 
given.  Hodge  v  U.S.,  126  P:2d  849,  1942  U.S. 
App.  LEXIS  4271  (1942). 

Joint  or  separate  trial  of  charges. 

Trial  court's  denial  of  defendant's  motion  to 
sever  two  counts  of  incest  was  not  an  abuse  of 
discretion,  since  the  two  offenses  were  separate 
and  distinct.  D.C.  Code  1981,  §  22-1901;  Crim- 
inal Rules  8,  14.  Robinson  v.  United  States,  452 
A.2d  354,  1982  D.C.  App.  LEXIS  471  (1982). 

Nature  and  elements  of  crime. 

Defendant's  convictions  for  rape,  carnal 
knowledge,  and  incest  for  same  incidents  did 
not  merge.  D.C.  Code  1981,  §§  22-1901,  22- 
2801.  Pounds  v.  United  States,  529  A.2d  791, 
1987  D.C.  App.  LEXIS  415  (1987). 

Elements  of  the  crime  of  incest  include  sex- 
ual intercourse,  that  the  victim  was  related  to 
the  defendant  within  the  third  degree  of  con- 
sanguinity, and  that  the  defendant  knew  the 
victim  was  so  related  at  the  time  of  sexual 
intercourse.  D.C.  Code  1981,  §  22-1901.  Robin- 
son V  United  States,  452  A.2d  354,  1982  D.C. 
App.  LEXIS  471  (1982). 

Of  the  various  forms  of  sexual  conduct  pro- 
hibited by  statute,  such  as  adultery,  indecent 
exposure,  incest,  fornication,  seduction,  inde- 
cent liberties  with  children,  and  sodomy,  only 
sodomy,  indecent  exposure,  and  indecent  sexual 
acts  with  children  can  reasonably  be  deemed 
"lewd,  obscene  or  indecent,"  within  meaning  of 
sexual  proposal  statute,  with  the  result  that 
statute's  "sexual  proposal"  clause  could  be 
fairly  construed  to  prohibit  only  proposals  to 
commit  sodomy,  indecent  exposure,  or  in  the 
case  of  sexual  proposals  with  children,  to  per- 
form some  sexual  act.  D.C.  Code  §§  22-301, 
22-1002,  22-1112,  22-1901,  22-3001,  22-3501, 
22-3502.  District  of  Columbia  v  Garcia,  335 
A.2d  217,  1975  D.C.  App.  LEXIS  353  (1975), 
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writ  of  certiorari  denied  by  423  U.S.  894,  96  S. 
Ct.  192,  46  L.  Ed.  2d  125,  1975  U.S.  LEXIS 
2945  (1975). 

View  and  inspection. 

In  prosecution  for  incest,  refusal  to  grant 
defendant's  motion  for  view  of  premises  was  not 
an  abuse  of  discretion.  Hodge  v.  U.S.,  126  F.2d 
849,  1942  U.S.  App.  LEXIS  4271  (1942). 

Weight  and  sufficiency  of  evidence. 

Evidence  sustained  conviction  of  carnal 
knowledge  and  incest.  D.C.  Code  1951,§§  22- 
1901,  22-2801.  Lee  v.  U.S.,  200  F.2d  134,  1952 
U.S.  App.  LEXIS  2252  (C.A.D.C.  1952). 

Evidence  supported  trial  court's  finding  that 
juvenile  and  complainant  were  related  by  blood 
within  fourth  degree  of  consanguinity,  as  re- 
quired to  support  adjudication  of  delinquency 
for  incest;  complainant's  father  testified  that  he 
had  five  children,  including  juvenile  and  com- 
plainant, notwithstanding  lack  of  paternity 
test,  and  that  he  considered  himself  their  fa- 
ther, complainant  testified  that  she  and  juve- 
nile had  same  father,  complainant's  mother 
testified  that  juvenile  was  father's  son  by  an- 
other woman,  and  complainant's  grandfather 
testified  that  both  juvenile  and  complainant 


were  his  grandchildren.  In  re  D.W.,  27  A.3d 
1164,  2011  D.C.  App.  LEXIS  521  (2011). 

Victim's  testimony,  without  independent  cor- 
roboration, was  sufficient  to  support  convic- 
tions for  carnal  knowledge,  incest,  first-degree 
child  sexual  abuse,  taking  indecent  liberties 
with  a  minor,  and  second-degree  child  sexual 
abuse.  Mindombe  v.  United  States,  795  A.2d  39, 
2002  D.C.  App.  LEXIS  71  (2002),  writ  of  certio- 
rari denied  by  537  U.S.  1234,  123  S.  Ct.  1355, 
155  L.  Ed.  2d  200,  2003  U.S.  LEXIS  1790,  71 
U.S.L.W.  3566  (2003). 

In  prosecution  for  incest,  corroboration  of  the 
testimony  of  a  mature  female  victim  is  not 
required.  D.C.  Code  1981,  §  22-1901.  Robinson 
V.  United  States,  452  A.2d  354,  1982  D.C.  App. 
LEXIS  471  (1982). 

While  age  alone  is  not  determinative  of  ma- 
turity, it  is  an  important  factor  in  determining 
whether  corroboration  of  the  testimony  of  a 
victim  of  incest  is  required.  D.C.  Code  1981, 
§  22-1901.  Robinson  v.  United  States,  452  A.2d 
354,  1982  D.C.  App.  LEXIS  471  (1982). 

Record  in  prosecution  for  incest  evidenced  a 
sufficient  degree  of  maturity  on  the  part  of  the 
victim  that  corroboration  of  her  testimony  was 
not  required.  D.C.  Code  1981,  §  22-1901.  Rob- 
inson V.  United  States,  452  A.2d  354,  1982  D.C. 
App.  LEXIS  471  (1982). 
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Chapter  19A.  Reports  of  Crime  and  Requests  for  Assistance. 

Sec.  assistance  from  law  enforcement 

22-1931.  Obstructing,  preventing,  or  interfer-  agencies,  medical  providers,  or 

ing  with  reports  to  or  requests  for  child  welfare  agencies. 

§  22-1931.  Obstructing,  preventing,  or  interfering  with  re- 
ports to  or  requests  for  assistance  from  law 
enforcement  agencies,  medical  providers,  or 
child  welfare  agencies. 

(a)  It  shall  be  unlawful  for  a  person  to  knowingly  disconnect,  damage, 
disable,  temporarily  or  permanently  remove,  or  use  physical  force  or  intimi- 
dation to  block  access  to  any  telephone,  radio,  computer,  or  other  electronic 
communication  device  with  a  purpose  to  obstruct,  prevent,  or  interfere  with: 

(1)  The  report  of  any  criminal  offense  to  any  law  enforcement  agency; 

(2)  The  report  of  any  bodily  injury  or  property  damage  to  any  law 
enforcement  agency; 

(3)  A  request  for  ambulance  or  emergency  medical  assistance  to  any 
governmental  agency,  or  any  hospital,  doctor,  or  other  medical  service  provider, 
or 

(4)  The  report  of  any  act  of  child  abuse  or  neglect  to  a  law  enforcement  or 
child  welfare  agency. 

(b)  A  person  who  violates  subsection  (a)  of  this  section  shall  be  fined  not 
more  than  $1,000  or  imprisoned  not  more  than  180  days,  or  both. 

(Apr.  24,  2007,  D.C.  Law  16-306,  §  107,  53  DCR  8610.) 

Emergency  legislation.  —  For  temporary  §  107  of  Omnibus  Public  Safety  Second  Con- 

(90  day)  enactments,  see  §  107  of  Omnibus  gressional  Review  Emergency  Amendment  Act 

Public  Safety  Emergency  Amendment  Act  of  of  2007  (D.C.  Act  17-25,  April  19,  2007,  54  DCR 

2006  (D.C.  Act  16-445,  July  19,  2006,  53  DCR  4036). 

6443).  Legislative  history  of  Law  16-306.  —  Law 

For  temporary  (90  day)  enactments,  see  16-306,  the  "Omnibus  Public  Safety  Amend- 

§  107  of  Omnibus  Public  Safety  Congressional  ^ent  Act  of  2006",  was  introduced  in  Council 

Review  Emergency  Amendment  Act  of  2006  ^nd  assigned  Bill  No.  16-247,  which  was  re- 

(D.C.  Act  16-490,  October  18,  2006,  53  DCR  fej-j.^^  to  Committee  on  the  Judiciary  The  Bill 

was  adopted  on  first  and  second  readings  on 

.         *,^^P«^.?^            o^l  enactments,  see  j^^^^     2OO6,  and  October  3,  2006,  respectively 

§  107  of  Omnibus  Public  Safety  Congressional  g-         ^y  the  Mayor  on  October  17,  2006,  it 

Review  Emergency  Amendment  Act  of  2007  assigned  Act  No.  16-482  and  transmitted  to 

(D_C  Act  17-10,  January  16,  2007,  54  DCR  ^^^^  ^oSes  of  Congress  for  its  review.  D.C. 

jy^-  ^  J    X         ^      ^  Law  16-306  became  effective  on  April  24, 2007. 

Por  temporary  (90  day)  enactments,  see 
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Chapter  20.  Kidnapping. 


Sec. 

22-2001.  Definition  and  penalty;  conspiracy. 


§  22-2001.  Definition  and  penalty;  conspiracy. 

Whoever  shall  be  guilty  of,  or  of  aiding  or  abetting  in,  seizing,  confining, 
inveigling,  enticing,  decoying,  kidnapping,  abducting,  concealing,  or  carrying 
away  any  individual  by  any  means  whatsoever,  and  holding  or  detaining,  or 
with  the  intent  to  hold  or  detain,  such  individual  for  ransom  or  reward  or 
otherwise,  except,  in  the  case  of  a  minor,  by  a  parent  thereof,  shall,  upon 
conviction  thereof,  be  punished  by  imprisonment  for  not  more  than  30  years. 
For  purposes  of  imprisonment  following  revocation  of  release  authorized  by 
§  24-403.01,  the  offense  defined  by  this  section  is  a  Class  A  felony.  This  section 
shall  be  held  to  have  been  violated  if  either  the  seizing,  confining,  inveigling, 
enticing,  decoying,  kidnapping,  abducting,  concealing,  carrying  away,  holding, 
or  detaining  occurs  in  the  District  of  Columbia.  If  2  or  more  individuals  enter 
into  any  agreement  or  conspiracy  to  do  any  act  or  acts  which  would  constitute 
a  violation  of  the  provisions  of  this  section,  and  1  or  more  of  such  individuals 
do  any  act  to  effect  the  object  of  such  agreement  or  conspiracy,  each  such 
individual  shall  be  deemed  to  have  violated  the  provisions  of  this  section. 

(Mar.  3, 1901,  31  Stat.  1322,  ch.  854,  §  812;  Feb.  18, 1933,  47  Stat.  858,  ch.  103; 
Nov.  8, 1965,  79  Stat.  1307,  Pub.  L.  89-347,  §  3;  June  8,  2001,  D.C.  Law  13-302, 
§  4(g),  47  DCR  7249.) 


Cross  references.  —  Armed  offenses,  addi- 
tional penalty,  see  §§  22-4501  and  22-4502. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  11-502  and  23-546. 

PHor  Codifications.  —  1981  Ed.,  §  22- 
2101. 

1973  Ed.,  §  22-2101. 

Effect  of  amendments.  —  D.C.  Law  13- 
302,  substituted  "not  more  than  30  years"  for 
"life  or  for  any  term  as  the  court  in  its  discretion 
may  determine";  and  inserted  the  second  sen- 
tence. 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  4(g)  of  the 
Sentencing    Reform    Congressional  Review 


Emergency  Amendment  Act  of  2001  (D.C.  Act 
13-462,  November  7,  2000,  47  DCR  9443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(g)  of  Sentencing  Reform  Congres- 
sional Review  Emergency  Amendment  Act  of 
2001  (D.C.  Act  14-2,  February  2,  2001,  48  DCR 
2239). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(g)  of  Sentencing  Reform  Second 
Congressional  Review  Emergency  Amendment 
Act  of  2001  (D.C.  Act  14-51,  May  2,  2001,  48 
DCR  4370). 

Legislative  history  of  Law  13-302.  —  For 
Law  13-302,  see  notes  following  §  22-722. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Aiders  and  abettors. 
Arguments  and  conduct  of  counsel. 
Defenses. 

Indictment  or  information. 
Instructions. 

Joint  or  separate  trial  of  charges. 

Nature  and  elements  of  crime. 

— Abduction,  nature  and  elements  of  crime. 


— ^Asportation,  nature  and  elements  of  crime. 

— Different  offenses  in  same  transaction,  na- 
ture and  elements  of  crime. 

— Federal  offenses,  nature  and  elements  of 
crime. 

— In  general. 

— Merger  of  offenses,  nature  and  elements  of 
crime. 

— Pecuniary  benefit,  nature  and  elements  of 
crime. 
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— Robbery  distinguished,  nature  and  elements 

of  crime. 
Persons  liable,  generally. 
Pleas. 

Presumptions  and  burden  of  proof. 
Questions  of  law  and  fact. 
Review. 

— Harmless  or  reversible  error,  review. 
— In  general. 

— Presentation  and  reservation  of  grounds  for 

review. 
Sentence  and  punishment. 
Validity 

Weight  and  sufficiency  of  evidence. 
Witnesses  and  evidence,  generally. 

Admissibility  of  evidence. 

Probative  value  of  evidence  of  defendant's 
heroin  addiction  to  place  what  happened  at  the 
crime  scene  in  an  understandable  context  was 
substantially  outweighed  by  the  prejudicial  ef- 
fect its  admission  would  have  for  defendant, 
such  that  the  evidence  was  inadmissible  for 
this  purpose,  in  prosecution  for  burglary,  rob- 
bery, kidnapping,  and  felony  murder;  jury  did 
not  need  the  drug-addiction  evidence  to  derive 
a  coherent  story  of  the  evidence,  in  that  even 
without  the  evidence  of  drug  addiction,  the 
evidence  suggested  that  the  crimes  likely  were 
the  acts  of  a  desperate  person,  and  it  did  not 
appear  that  the  drug-addiction  evidence  would 
be  indispensable  to  the  jury's  understanding  of 
the  charged  offenses.  U.S.  v.  Morton,  2012  WL 
3242844  (2012). 

Remand  was  required  for  trial  court  to  con- 
duct anew  its  discretionary  balancing  of  the 
probative  value  of  the  evidence  of  defendant's 
heroin  addiction  as  corroborative  of  inferences 
that  pointed  to  defendant  as  the  perpetrator 
against  its  prejudicial  effect,  in  prosecution  for 
burglary,  robbery,  kidnapping,  and  felony  mur- 
der; defendant's  addiction  had  probative  value 
as  corroborative  of  defendant's  identity  as  the 
perpetrator,  while  evidence  of  his  addiction 
might  be  reflective  of  his  character  and  might 
suggest  that  he  had  criminal  propensities,  the 
relevance  of  the  evidence  was  logically  indepen- 
dent of  those  possibilities,  and  a  fuller  assess- 
ment by  trial  court  of  probative  value  of  the 
evidence  could  affect  its  balancing  of  probative 
value  against  prejudicial  effect.  U.S.  v.  Morton, 
2012  WL  3242844  (2012). 

Trial  court  failed  to  exercise  its  discretion 
when  it  excluded  testimony  of  defendant's  ex- 
pert on  eyewitness  reliability,  in  trial  in  which 
prosecution  relied  exclusively  on  five  eyewit- 
nesses who  were  strangers  to  defendant  and 
which  resulted  in  conviction  for  armed  kidnap- 
ping and  related  weapons  offense;  expert  testi- 
mony on  eyewitness  reliability  was  not  auto- 
matically inadmissible,  court  did  not  consider 
Dyas  factors  applicable  when  determining 
whether  to  admit  expert  testimony  on  eyewit- 


ness reliability,  court's  decision  was  not 
grounded  in  defendant's  proffer  and  its  rele- 
vance to  the  identifications  at  issue,  court  did 
not  address  assertion  in  defendant's  proffer 
that  scientific  research  had  both  identified  fac- 
tors that  could  lead  a  jury  to  question  an 
eyewitness  identification  and  determined  that 
some  of  these  factors  were  not  evident  to  lay 
jurors,  and  court  should  have  conducted  a  voir 
dire  of  witness  before  it  made  decision.  Benn  v. 
United  States,  978  A.2d  1257,  2009  D.C.  App. 
LEXIS  384  (2009). 

Alleged  victim's  statements  to  detective  that 
she  had  been  kidnapped  and  raped  by  defen- 
dant and  codefendant  was  admissible  under 
the  excited  utterance  exception  to  hearsay  rule 
prosecution  for  first-degree  sexual  abuse  and 
kidnapping;  alleged  victim  made  statements 
after  she  was  placed  in  an  ambulance  following 
six  hour  kidnapping  that  involved  repeated 
rapes  that  ended  in  police  shootout,  alleged 
victim's  statements  were  corroborated  by  other 
evidence  admitted  at  trial,  and  alleged  victim 
was  available  for  cross-examination  of  her 
statement.  Bryant  v.  United  States,  859  A.2d 
1093,  2004  D.C.  App.  LEXIS  526  (2004). 

Alleged  victim's  statement  to  police  officer 
and  detective  that  she  had  been  kidnapped  and 
raped  by  defendant  and  codefendant  was  ad- 
missible under  excited  utterance  exception  to 
hearsay  rule  in  prosecution  for  first-degree  sex- 
ual abuse  and  kidnapping;  alleged  victim  made 
the  statements  in  the  moments  immediately 
following  a  six-hour  kidnapping  that  involved 
repeated  rapes  and  ended  in  a  dramatic  police 
shootout,  alleged  victim  made  her  comments  as 
soon  as  she  saw  officer,  and  when  officer  saw 
alleged  victim  in  the  back  of  the  van,  she  was 
crying,  shaking,  and  very  distraught.  Bryant  v. 
United  States,  859  A.2d  1093,  2004  D.C.  App. 
LEXIS  526  (2004). 

Evidence  that  defendant,  a  dissatisfied  for- 
mer employee  of  a  federal  agency,  contacted 
congressional  subcommittee  to  discuss  his  con- 
cerns about  the  agency  was  irrelevant  to  issue 
of  whether  defendant  kidnapped  an  agency 
employee  and  was  thus  inadmissible,  although 
he  alleged  the  evidence  tended  to  prove  that  he 
acted  not  for  his  own  benefit,  but  for  benefit  of 
the  taxpayers.  Dade  v.  United  States,  663  A.2d 
547,  1995  D.C.  App.  LEXIS  287  (1995). 

Applying  either  abuse  of  discretion  standard 
or  "plainly  wrong  or  without  evidence  to  sup- 
port it"  standard,  bail  hearing  testimony  of 
deceased  kidnap  victim  was  admissible  under 
prior  recorded  testimony  hearsay  exception; 
victim's  testimon}'  at  bail  hearing  went  directly 
to  heart  of  issue  at  trial,  whether  defendant's 
conduct  constituted  kidnapping,  and  trial  coun- 
sel was  afforded  ample  opportunity  during  bail 
hearing  to  challenge  victim's  assertion  that 
defendant  was  actively  involved.  D.C.  Code 
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1981,  §  22-2101.  Skyers  v.  United  States,  619 
A.2d  931,  1993  D.C.  App.  LEXIS  15  (1993). 

Trial  court's  sustaining  of  Government's  ob- 
jection, based  on  relevancy  grounds,  to  question 
put  to  kidnapping  complainant  as  to  whether 
she  once  failed  to  appear  for  court,  was  not 
abuse  of  discretion,  notwithstanding  argument 
that  question  was  relevant  to  defense  theory  of 
case,  that  complainant  had  consented  to  being 
detained  and  prevented  from  appearing  at 
court.  Bush  v  United  States,  516  A.2d  186, 
1986  D.C.  App.  LEXIS  461  (1986),  writ  of 
certiorari  denied  by  513  U.S.  882,  115  S.  Ct. 
217,  130  L.  Ed.  2d  145,  1994  U.S.  LEXIS  6470, 
63  U.S.L.W.  3263  (1994). 

In  murder  and  kidnapping  prosecution,  trial 
court  properly  refused  to  permit  defendant's 
mother  to  testify,  over  state's  hearsay  objection, 
as  to  what  defendant  told  her  on  the  telephone 
after  defendant  encountered  the  murder  victim 
on  day  of  his  death,  despite  defense  counsel's 
argument  that  the  statement  was  not  being 
offered  for  its  truth  but  rather  to  show  defen- 
dant's state  of  mind.  D.C.  Code  1981,  §§  22- 
2101,  22-2401,  22-3202.  Ford  v  United  States, 
487  A.2d  580,  1984  D.C.  App.  LEXIS  584 
(1984). 

Aiders  and  abettors. 

Where  manager  of  restaurant  was  forcibly 
taken  in  his  own  car  from  scene  of  robbery  by 
defendant  and  codefendant,  fact  that  defendant 
when  he  left  car  in  District  of  Columbia,  told 
codefendant  to  take  manager  and  "get  rid  of 
him"  and  codefendant  crossed  Maryland  state 
line  before  he  ordered  manager  to  leave  car  did 
not  make  defendant  guilty  of  violating  federal 
kidnapping  statute  on  theory  that  defendant 
knowingly  aided  and  abetted  codefendant  in 
transportation  of  manager  into  Maryland.  18 
U.S.C.  §  1201.  Matthews  v  United  States,  449 
F.2d  985,  1971  U.S.  App.  LEXIS  11551 
(C.A.D.C.  1971). 

Conviction  for  aiding  and  abetting  kidnap- 
ping was  supported  by  sufficient  evidence,  in- 
cluding defendant's  brandishing  of  a  gun  at 
time  of  robbery,  which  intimidated  victim  and 
facilitated  codefendant's  ability  to  lead  victim 
away,  and  by  defendant's  later  announcement 
that  he  wanted  to  have  sex  with  victim,  which 
encouraged  codefendant  to  detain  her.  Kaliku  v. 
United  States,  994  A.2d  765,  2010  D.C.  App. 
LEXIS  261  (2010). 

Defendant's  role  as  aider  and  abettor  was 
sufficient  to  impute  guilt  for  kidnapping,  al- 
though defendant  claimed  that  evidence  was 
insufficient  to  establish  his  participation  in 
kidnapping  offense  if  kidnapping  were  found  to 
be  offense  separate  from  robbery.  D.C.  Code 
1981,  §  22-105,  22-2101.  Catlett  v  United 
States,  545  A.2d  1202,  1988  D.C.  App.  LEXIS 
109  (1988),  writ  of  certiorari  denied  by  488  U.S. 


1017,  109  S.  Ct.  814,  102  L.  Ed.  2d  803,  1989 
U.S.  LEXIS  251,  57  U.S.L.W.  3453  (1989). 

Evidence  supported  defendant's  conviction 
for  kidnapping  as  aider  and  abettor;  jury  could 
find  that  robbery  of  drug  dealer's  apartment,  in 
which  defendant  participated,  was  related  to 
dealer's  possession  of  valuable  drugs,  and  that 
when  defendant  and  co-defendant  did  not  find 
dealer  or  drugs  there,  they  pursued  him  to 
victim's  home  using  victim  as  unwilling  accom- 
plice, and  thus  evidence  permitted  jury  to  find 
more  than  defendant's  mere  presence  with  co- 
defendant.  Erskines  v.  United  States,  696  A.2d 
1077,  1997  D.C.  App.  LEXIS  147  (1997). 

Arguments  and  conduct  of  counseL 

Prosecutor's  statement  during  closing  argu- 
ment of  kidnapping  trial  that  jury  was  required 
to  believe  defendant's  story  if  it  foimd  him  not 
guilty  was  improper;  statement  wrongly  im- 
plied that  defendant  had  burden  to  explain 
himself  sufficiently  to  create  reasonable  doubt. 
Murray  v  United  States,  855  A.2d  1126,  2004 
D.C.  App.  LEXIS  421  (2004). 

Prosecutor's  argument  in  rebuttal  of  kidnap- 
ping trial  that  essentially  urged  jury  to  vindi- 
cate sacrifice  that  witnesses  had  made  in  accus- 
ing defendants  was  improper;  argument  was 
inflammatory  and  suggested  that  acquittal 
would  both  allow  defendants  to  get  away  with 
violent  crime  and  somehow  breach  compact 
with  witnesses  whose  sacrifice  in  testifying 
should  be  rewarded  and  not  made  nugatory. 
Murray  v  United  States,  855  A.2d  1126,  2004 
D.C.  App.  LEXIS  421  (2004). 

Prosecutor's  statement  during  rebuttal  argu- 
ment in  kidnapping  trial  that  eyewitnesses 
were  reluctant  to  testify  due  to  their  fear  of 
defendants  was  improper;  no  evidence  at  all 
permitted  fair  inference  that  eyewitnesses  had 
been  given  reason  to  fear  defendants  or  were  in 
fact  afraid  of  them,  and  thus  prosecutor's  state- 
ment introduced  unsubstantiated  fear  of  repri- 
sal from  defendants  and  thereby  invited  convic- 
tion based  on  jury's  aversion  to  such 
intimidation.  Murray  v.  United  States,  855 
A.2d  1126,  2004  D.C.  App.  LEXIS  421  (2004). 

Prosecutor's  statement  during  rebuttal  argu- 
ment in  kidnapping  trial  that  victim  was  reluc- 
tant to  testify  due  to  his  fear  of  defendants  was 
reasonable  inference  from  evidence,  where  vic- 
tim testified  that  defendants  shoved  him  into 
vehicle,  pummeled  him,  and  told  him  that  they 
were  going  to  "take  him  to  the  fat  man,"  which 
was  something  that  victim  feared  meant  worse 
violence,  and  one  defendant,  after  incident, 
warned  victim  not  to  talk  to  police.  Murray  v. 
United  States,  855  A.2d  1126,  2004  D.C.  App. 
LEXIS  421  (2004). 

Trial  court  erred  in  denying  defendant's  mo- 
tion for  new  trial  without  evidentiary  hearing, 
following  convictions  for  kidnapping  while 
armed,  armed  robbery,  assault  with  intent  to 
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commit  rape  while  armed,  and  possession  of 
firearm  during  crime  of  violence,  basis  of  which 
motion  was  ineffective  assistance  of  counsel, 
where  court  made  credibility  determination 
that  defendant  had  not  provided  names  of  ex- 
culpatory witnesses  without  hearing  testimony 
from  anyone  who  had  any  direct  knowledge 
regarding  this  disputed  fact,  as  trial  attorney 
never  denied  or  admitted  that  defendant  had 
provided  names,  investigator  did  not  testify, 
and  defendant  was  not  permitted  to  be  present. 
Arrington  v.  United  States,  804  A.2d  1068,  2002 
D.C.  App.  LEXIS  483  (2002). 

Prosecutor's  representation  of  the  evidence 
in  prosecution  for  murder  and  homicide  did  not 
constitute  misconduct.  D.C.  Code  1981,  §§  22- 
2101,  22-2401,  22-3202.  Ford  v.  United  States, 
487  A.2d  580,  1984  D.C.  App.  LEXIS  584 
(1984). 

Prosecutor's  statement  in  closing  argument 
in  murder  prosecution,  to  the  effect  that  defen- 
dant got  a  gun  from  the  trunk  of  his  car  before 
going  to  place  where  victim  was  kidnapped, 
was  most  likely  an  inadvertent,  and  under  the 
circumstances,  understandable  mistake,  de- 
spite fact  that  no  such  evidence  was  offered, 
where  defendant's  counsel  had  sought  to  obtain 
an  admission  from  a  witness  that  the  witness 
had  stated  previously  this  very  fact.  D.C.  Code 
1981,  §§  22-2101,  22-2401,  22-3202.  Ford  v. 
United  States,  487  A.2d  580,  1984  D.C.  App. 
LEXIS  584  (1984). 

In  murder  and  kidnapping  prosecution,  pros- 
ecutor's comments  to  jury  in  closing  argument 
as  to  statements  made  by  one  defendant  to 
bystanders  as  he  pushed  murder  victim  into 
the  car,  including  a  statement  that  "signifying 
is  worse  than  stealing,"  and  "don't  think  this 
can't  happen  to  you,"  did  not  fall  within  rule 
proscribing  use  of  missing  witness  inference, 
where  such  statement  was  made  to  explain 
Government's  lack  of  corroborative  evidence, 
not  to  suggest  there  were  witnesses  whom 
defendants  were  afraid  to  call  because  their 
testimony  would  be  adverse.  D.C.  Code  1981, 
§§  22-2101,  22-2401,  22-3202.  Ford  v.  United 
States,  487  A.2d  580,  1984  D.C.  App.  LEXIS 
584  (1984). 

Prosecutor's  remarks  to  jury  in  closing  argu- 
ment, in  defendant's  murder  and  kidnapping 
prosecution,  regarding  defendant's  two  prior 
murder  convictions  were  not  improper,  where 
prosecutor's  remarks  came  in  the  midst  of  a 
discussion  concerning  defendant's  credibility, 
and  where  prosecutor  correctly  told  jurors  that 
they  could  consider  defendant's  prior  convic- 
tions in  determining  whether  he  was  telling  the 
truth,  but  not  to  infer  that  "because  he  did 
those,  he  did  these."  D.C.  Code  1981,  §§  22- 
2101,  22-2401,  22-3202.  Ford  v.  United  States, 
487  A.2d  580,  1984  D.C.  App.  LEXIS  584 
(1984). 

Defenses. 

Voluntary  intoxication  may  be  a  defense  to  a 


kidnaping  charge.  Kyle  v.  United  States,  759 
A.2d  192,  2000  D.C.  App.  LEXIS  215  (2000), 
writ  of  certiorari  denied  by  531  U.S.  1100,  121 
S.  Ct.  834,  148  L.  Ed.  2d  716,  2001  U.S.  LEXIS 
569,  69  U.S.L.W.  3458  (2001). 

"Parent"  within  meaning  of  statutory  defense 
to  kidnapping  charge  may  include  someone  in 
loco  parentis  such  as  step-parent,  and  thus, 
person  who  stands  in  place  of  biological  parent 
at  time  of  kidnapping  is  exempt  from  prosecu- 
tion pursuant  to  kidnapping  statute.  D.C.  Code 
1981,  §  22-2101.  Byrd  v.  United  States,  705 
A.2d  629,  1997  D.C.  App.  LEXIS  233  (1997). 

On  issue  of  whether  defendant  is  entitled  to 
protection  of  "parent"  defense  in  kidnapping 
statute,  jury  must  decide  whether  defendant 
continued  to  fulfill  responsibilities  of  "parent" 
at  time  of  kidnapping,  since  in  loco  parentis 
status  is  temporary  and  may  be  relinquished  at 
any  time  by  voluntary  conduct.  D.C.  Code  1981, 
§  22-2101.  Byrd  v.  United  States,  705  A.2d  629, 
1997  D.C.  App.  LEXIS  233  (1997). 

In  case  of  defendant  claiming  in  loco  parentis 
status  for  purposes  of  "parent"  defense  in  kid- 
napping statute,  defense  is  not  available  where 
defendant  has  engaged  in  separate  felonious 
conduct  during  kidnapping  which  exposes  child 
to  serious  risk  of  death  or  bodily  injury.  D.C. 
Code  1981,  §  22-2101.  Byrd  v.  United  States, 
705  A.2d  629,  1997  D.C.  App.  LEXIS  233 
(1997). 

Indictment  or  information. 

Government's  alleged  alteration  of  its  theory 
of  kidnapping — effected  by  its  proof  only  that 
defendant  abducted  victim,  not  for  ransom,  but 
"for  otherwise" — caused  defendant  no  substan- 
tial prejudice  and  thus  did  not  warrant  judg- 
ment of  acquittal,  where  defendant  was  well 
aware  of  facts  upon  which  Government's  case 
rested  and  had  been  apprised  by  other  counts  of 
indictment,  that,  in  Government's  view,  facts 
would  support  conviction  under  "otherwise" 
language  of  kidnapping  statute.  18  U.S.C. 
§  1201(a).  United  States  v.  Kelly,  711  F.  Supp. 
36,  1989  U.S.  Dist.  LEXIS  5289  (1989). 

Allegation  of  particular  purpose  for  which 
kidnapping  was  carried  out  is  surplusage;  in- 
dictment's specification  of  particular  purpose 
for  kidnapping  carries  no  legal  significance. 
Erskines  v.  United  States,  696  A.2d  1077,  1997 
D.C.  App.  LEXIS  147  (1997). 

Instructions. 

In  prosecution  of  defendant  who,  with  code- 
fendant,  robbed  restaurant,  forcibly  took  res- 
taurant manager  in  car,  and  when  he  left 
automobile  in  District  of  Columbia,  told  code- 
fendant  to  "get  rid"  of  manager  who  codefen- 
dant  released  in  Maryland,  instruction  that  it 
was  not  necessary  that  any  specific  time  or 
mode  of  committing  offense  had  been  advised 
by  defendant  or  that  there  had  been  any  direct 
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communication  between  actual  perpetrator  and 
defendant  for  defendant  to  be  an  aider  or  abet- 
tor was  erroneous  for  failure  to  state  necessity 
of  finding  that  defendant  knowingly  associated 
himself  in  transportation  of  manager  in  inter- 
state commerce  in  violation  of  criminal  kidnap- 
ping statute.  18  U.S.C.  §  1201;  D.C.  Code  §  22- 
2101.  Matthews  v.  United  States,  449  F.2d  985, 
1971  U.S.  App.  LEXIS  11551  (C.A.D.C.  1971). 

Evidence  was  sufficient  to  support  jury's  find- 
ing that  defendant  aided  and  abetted  the  co- 
defendant  in  committing  murder,  kidnapping, 
and  carjacking,  where  defendant  had  the  op- 
portunity to  disassociate  himself  from  the  co- 
defendant  at  several  points,  but  chose  to  stay 
when  victim  was  kidnapped,  stabbed,  and  shot, 
and  defendant  displayed  his  consciousness  of 
guilt  by  fleeing  from  the  police  and  attempting 
to  conceal  himself  in  some  bushes.  Johnson  v. 
United  States,  883  A.2d  135,  2005  D.C.  App. 
LEXIS  488  (2005). 

Defendant,  in  prosecution  for  kidnapping 
and  first-degree  sexual  abuse,  was  not  entitled 
to  instruction  on  consent  as  a  defense  to  such 
charges;  while  alleged  victim  acknowledged  be- 
ing a  prostitute,  no  evidence  existed  that  al- 
leged victim  consented  to  being  kidnapped  and 
raped,  as  evidence  indicated  that  alleged  victim 
was  taken  from  the  street  at  gunpoint,  forced 
into  a  van,  and  held  for  over  six  hours,  during 
which  she  was  ordered  to  perform  sexual  acts 
with  several  men  or  else  she  would  be  shot. 
Bryant  v.  United  States,  859  A.2d  1093,  2004 
D.C.  App.  LEXIS  526  (2004). 

Finding  that  defendant  seized  victim  and 
detained  him  against  his  will  was  supported,  in 
prosecution  for  armed  kidnapping,  by  evidence 
that  victim  did  not  want  to  get  into  car  with 
defendant  and  accomplice  and  that  accomplice 
said,  "If  you  don't  want  to  come  with  us,  it's 
going  to  be  the  Fourth  of  July  out  here,"  that 
defendant  pulled  out  gun  and  put  his  arm 
around  victim's  neck  when  victim's  friend  was 
later  ordered  out  of  car,  and  that  victim  ap- 
peared frightened  when  he  arrived  at  his  apart- 
ment, where  defendant  and  accomplices  pro- 
ceeded with  felonious  plan  to  rob  victim  and 
killed  victim  in  the  process.  Persall  v.  United 
States,  812  A.2d  953,  2002  D.C.  App.  LEXIS 
746  (2002),  remanded  by  859  A.2d  634,  2004 
D.C.  App.  LEXIS  458  (D.C.  2004). 

Any  pistol  or  other  firearm  was,  by  statutory 
definition,  a  dangerous  or  deadly  weapon,  and 
jury  was  not  required  to  find  specifically  that 
particular  pistol  was  a  dangerous  or  deadly 
weapon  to  find  defendant  guilty  of  kidnapping 
while  armed,  although  defendant  alleged  that 
weapon  was  not  loaded;  therefore,  defendant 
was  not  entitled  to  instruction  on  "while 
armed"  component  of  offense  which  included 
definition  of  dangerous  or  deadly  weapon.  D.C. 
Code   1981,   §  22-3202(a).   Dade  v.  United 


States,  663  A.2d  547,  1995  D.C.  App.  LEXIS 
287  (1995). 

Kidnapping  defendant  was  not  entitled  to 
instruction  or  lesser  included  charge  of  assault 
with  intent  to  kidnap  where  seizure  and  deten- 
tion of  victim  were  completed  deeds  rather  than 
plans  for  future;  there  was  no  basis  for  finding 
that  defendant  committed  assault  but  not  kid- 
napping. D.C.  Code  1981,  §  22-2101.  Walker  v. 
United  States,  617  A.2d  525,  1992  D.C.  App. 
LEXIS  310  (1992). 

Question  whether  defendant  was  armed 
when  he  allegedly  kidnapped  victim  was  for 
jury  regardless  of  whether  defendant  disputed 
"while  armed"  element  of  charge  of  kidnapping 
while  armed;  accordingly,  it  was  within  court's 
discretion  to  instruct  jury  on  lesser  included 
offense  of  kidnapping.  D.C.  Code  1981,  §§  22- 
2101,  22-3202.  Whitaker  v.  United  States,  616 
A.2d  843,  1992  D.C.  App.  LEXIS  287  (1992). 

In  prosecution  for  kidnapping  14-year-old 
boy  for  purpose  of  sexually  assaulting  him, 
failure  to  instruct  that  consent  to  accused's 
sexual  advances  was  a  defense  to  kidnapping 
was  not  error.  D.C.  Code  §  22-2101.  Ledbetter 
V.  United  States,  350  A.2d  379,  1976  D.C.  App. 
LEXIS  451  (1976). 

Joint  or  separate  trial  of  charges. 

Offense  of  carrying  dangerous  weapon  could 
be  tried  with  burglary  and  robbery  charges, 
where  proof  of  the  robberies  and  burglaries 
included  substantially  all  of  the  proof  of  the 
weapons  charge;  although  crimes  were  not  sim- 
ilar, they  were  sufficiently  connected  to  warrant 
joinder.  Criminal  Rules  8,  8(a);  D.C.  Code  1981, 
§§  22-1801(a,  b),  22-2101,  22-2901,  22-3209, 
22-3811,  22-3812(a),  22-3901.  Coleman  v. 
United  States,  619  A.2d  40,  1993  D.C.  App. 
LEXIS  6  (1993). 

In  prosecutions  for  murder,  kidnapping,  etc., 
arising  out  of  the  so-called  "Hanafi"  take-overs 
of  three  buildings,  the  trial  court  did  not  abuse 
its  discretion  in  refusing  to  sever  that  count  of 
the  indictment  charging  assault  with  a  deadly 
weapon.  D.C.  Code  §§  22-105a,  22-501,  22-502, 
22-2101,  22-2401,  22-2403,  22-3202.  Khaalis  v. 
United  States,  408  A.2d  313,  1979  D.C.  App. 
LEXIS  461  (1979),  writ  of  certiorari  denied  by 
444  U.S.  1092,  100  S.  Ct.  1059,  62  L.  Ed.  2d 
781,  1980  U.S.  LEXIS  912  (1980). 

Nature  and  elements  of  crime. 

—  Abduction,  nature  and  elements  of 
crime. 

Action  of  defendant  in  forcing  complainant 
into  house  at  knifepoint  for  purpose  of  rape  or 
robbery  not  only  made  it  easier  for  defendant  to 
commit  offenses,  but  also  subjected  complain- 
ant to  greater  danger  and  was  such  as  to 
constitute  crime  of  armed  kidnapping  despite 
claim  that  movement  of  complainant  was 
merely  incidental  to  rape  or  robbery.  D.C.  Code 
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§§  22-2101,  22-3202.  Beck  v.  U.S.,  402  A.'2d 
418,  1979  D.C.  App.  LEXIS  372  (1979). 

—  Asportation,  nature  and  elements  of 

crime. 

Asportation  is  not  essential  element  of  kid- 
napping statute.  D.C.  Code  1981,§  22-2101. 
Catlett  V.  United  States,  545  A.2d  1202,  1988 
D.C.  App.  LEXIS  109  (1988),  writ  of  certiorari 
denied  by  488  U.S.  1017,  109  S.  Ct.  814,  102  L. 
Ed.  2d  803,  1989  U.S.  LEXIS  251,  57  U.S.L.W. 
3453  (1989). 

Asportation  is  not  an  essential  element  of 
kidnapping  under  the  District  of  Columbia 
statute.  D.C.  Code  §  22-2101.  Khaalis  v.  United 
States,  408  A.2d  313,  1979  D.C.  App.  LEXIS 
461  (1979),  writ  of  certiorari  denied  by  444  U.S. 
1092,  100  S.  Ct.  1059,  62  L.  Ed.  2d  781,  1980 
U.S.  LEXIS  912  (1980). 

Asportation  is  not  an  essential  element  of  the 
kidnapping  statute.  D.C.  Code  1981,  §  22- 
2101.  Butler  v.  United  States,  614  A.2d  875, 
1992  D.C.  App.  LEXIS  188  (1992),  writ  of 
certiorari  denied  by  506  U.S.  1009,  113  S.  Ct. 
625,  121  L.  Ed.  2d  558,  1992  U.S.  LEXIS  7611, 
61  U.S.L.W.  3401  (1992). 

Under  kidnapping  statute,  there  is  no  re- 
quirement that  victim  be  moved  any  particular 
distance  or  held  for  any  particular  length  of 
time;  all  that  is  required  is  "seizing,  confining" 
or  the  like,  and  "holding  or  detaining"  for  ran- 
som or  reward  "or  otherwise."  D.C.  Code  1981, 
§  22-2101.  West  v.  United  States,  599  A.2d  788, 
1991  D.C.  App.  LEXIS  307  (1991). 

—  Different  offenses  in  same  transaction, 

nature  and  elements  of  crime. 

Given  length  and  circumstances  of  detention 
in  armed  robberies,  in  which  defendant  fre- 
quently drove  or  had  victims  drive  him  around 
following  robberies,  kidnappings  were  not  ap- 
proximately coextensive  in  time  and  place  with 
armed  robberies,  and  thus  constituted  separate 
criminal  acts.  Bond  v.  United  States,  614  A.2d 
892,  1992  D.C.  App.  LEXIS  244  (1992). 

If  kidnapping  charge  is  joined  with  other 
charges,  key  inquiry  is  whether  seizure  or  as- 
portation of  victim  was  merely  incidental  to 
another  crime  and  thus  an  integral  part  of  it  or 
whether  confinement  and  restraint  were  signif- 
icant enough  in  themselves  to  warrant  inde- 
pendent prosecution  for  kidnapping.  Nelson  v. 
United  States,  601  A.2d  582,  1991  D.C.  App. 
LEXIS  355  (1991). 

Kidnapping  was  not  merely  incident  to  as- 
sault with  intent  to  kill  in  light  of  evidence  that 
defendant  initially  tried  to  kill  assault  victim 
by  shooting  him  in  back  of  head,  then  forced 
victim  to  garage  and  attempted  to  place  victim 
in  trunk  of  automobile;  assault  ended  before 
kidnapping  began  and  getting  into  trunk  would 
have  increased  danger  to  victim  while  at  same 
time  lessening  likelihood  of  defendant's  cap- 


ture. Nelson  v.  United  States,  601  A.2d  582, 
1991  D.C.  App.  LEXIS  355  (1991). 

Where  complainant  was  initially  accosted 
and  robbed  on  well-lighted  street  in  front  of  her 
home  and  she  was  taken  over  200  yards  to 
darkened  secluded  spot  and  spent  approxi- 
mately one  hour  with  defendant,  asportation 
was  not  integral  part  of  rape,  and  defendant 
could  be  convicted  both  for  kidnapping  and  for 
rape,  as  well  as  robbery.  D.C.  Code  1981,  §§  22- 
2101,  22-2801,  22-2901,  22-3202.  Boyd  v. 
United  States,  473  A.2d  828,  1984  D.C.  App. 
LEXIS  328  (1984). 

Detention,  coercion  or  confinement,  which  is 
an  integral  part  of  every  rape,  cannot  support  a 
separate  conviction  for  kidnapping.  D.C.C.E 
§§  22-2101,  22-2801.  Smothers  v.  United 
States,  403  A.2d  306,  1979  D.C.  App.  LEXIS 
397  (1979). 

A  separate  conviction  for  kidnapping  can  be 
sustained  when  movement  places  victim  in 
greater  danger  or  makes  it  more  likely  that 
perpetrator  will  succeed  in  underlying  crime 
and  will  not  be  apprehended.  D.C.  Code  §§  22- 
2101,  22-3202.  Beck  v.  U.S.,  402  A.2d  418,  1979 
D.C.  App.  LEXIS  372  (1979). 

The  forcible  detention  and  carrying  away  of 
victim,  during  which  he  was  transported,  via 
automobile,  for  25  blocks  and  which  began 
before  and  continued  after  he  was  forced  to 
yield  his  money  and  other  valuables,  was  not  a 
detention  approximately  coextensive  with  or  a 
necessary  incident  to  the  armed  robbery  of- 
fense, and,  thus,  there  had  been  a  separate 
kidnapping  offense  of  which  defendant  could  be 
convicted  in  addition  to  her  conviction  of  armed 
robbery.  D.C.  Code  §§  22-2101,  22-2901,  22- 
3202.  Sinclair  v.  United  States,  388  A.2d  1201, 
1978  D.C.  App.  LEXIS  490  (1978),  writ  of 
certiorari  denied  by  439  U.S.  1118,  99  S.  Ct. 
1026,  59  L.  Ed.  2d  77,  1979  U.S.  LEXIS  517 
(1979). 

—  Federal  offenses,  nature  and  elements 
of  crime. 

Federal  offense  of  kidnapping  did  not  con- 
clude once  victim  was  abducted  and  trans- 
ported across  state  lines,  but  rather  continued 
while  victim  remained  held  for  ransom.  18 
U.S.C.  §  1201(a).  United  States  v.  Seals,  130 
F3d  451,  1997  U.S.  App.  LEXIS  34307 
(C.A.D.C.  1997),  writ  of  certiorari  denied  by  524 
U.S.  928,  118  S.  Ct.  2323,  141  L.  Ed.  2d  697, 
1998  U.S.  LEXIS  3923,  66  U.S.L.W.  3789 
(1998),  writ  of  certiorari  denied  by  525  U.S. 
844,  119  S.  Ct.  Ill,  142  L.  Ed.  2d  89,  1998  U.S. 
LEXIS  5231,  67  U.S.L.W.  3232  (1998). 

Congress  enacted  Hostage  Taking  Act  to  im- 
plement International  Convention  Against  the 
Taking  of  Hostages,  to  which  United  States 
became  signatory  in  1979,  and  in  drafting  Act 
chose  to  conform  domestic  law  with  the  Con- 
vention, which  permits  prosecution  of  hostage 
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takers  who  commit  offense  within  single  state 
and  are  not  nationals  of  that  state.  18  U.S.C. 
§  1203.  United  States  v.  Lin,  101  F.3d  760, 
1996  U.S.  App.  LEXIS  31848  (C.A.D.C.  1996), 
remanded  by  1998  U.S.  App.  LEXIS  1975  (D.C. 
Cir.  Jan.  13,  1998). 

Fact  that  defendants  were  seeking  to  collect 
debt  rather  than  to  extort  money  is  not  relevant 
under  Hostage  Taking  Act,  as  terms  of  Act 
apply  broadly  to  hostage  takers  seeking  to 
compel  third  person  "to  do  any  act,"  and  Act 
does  not  differentiate  between  various  motiva- 
tions that  might  prompt  person  to  take  hos- 
tages in  order  to  compel  action  by  third  person. 
18  U.S.C.  §  1203.  United  States  v.  Lin,  101 
F.3d  760,  1996  U.S.  App.  LEXIS  31848 
(C.A.D.C.  1996),  remanded  by  1998  U.S.  App. 
LEXIS  1975  (D.C.  Cir.  Jan.  13,  1998). 

Essential  elements  of  a  hostage  taking  under 
Hostage  Taking  Act  are  (1)  seizure  or  detention 
of  another  person,  (2)  threatening  to  kill,  in- 
jure, or  continue  to  detain  that  person,  and  (3) 
with  purpose  of  compelling  third  person  or 
governmental  organization  to  do  or  abstain 
from  doing  something  in  order  to  obtain  release 
of  person  detained.  18  U.S.C.  §  1203.  United 
States  V  Lin,  101  F.3d  760,  1996  U.S.  App. 
LEXIS  31848  (C.A.D.C.  1996),  remanded  by 
1998  U.S.  App.  LEXIS  1975  (D.C.  Cir.  Jan.  13, 
1998). 

Conviction  under  Hostage  Taking  Act  did  not 
require  showing  that  defendant  acted  with  spe- 
cific intent.  18  U.S.C.  §  1203(a).  United  States 
V.  Yunis,  924  R2d  1086,  1991  U.S.  App.  LEXIS 
1098  (C.A.D.C.  1991). 

That  defendant  could  have  been  convicted  of 
kidnapping  under  District  of  Columbia  code 
was  not  relevant  to  consideration  of  whether  he 
was  guilty  of  violation  of  federal  kidnapping 
statute  as  charged.  18  U.S.C.  §  1201;  D.C. 
Code  §  22-2101.  Matthews  v  United  States, 
449  R2d  985,  1971  U.S.  App.  LEXIS  11551 
(C.A.D.C.  1971). 

Kidnapping  of  foreign  nationals  within 
United  States  and  obtaining  ransom  from  third 
parties  fell  within  plain  meaning  of  Hostage 
Taking  Act,  notwithstanding  defendants  were 
United  States  nationals.  18  U.S.C.  §  1203(a), 
(b)(2).  United  States  v  Lin,  881  F.  Supp.  34, 
1995  U.S.  Dist.  LEXIS  4254  (1995),  remanded 
by  101  R3d  760,  322  U.S.  App.  D.C.  87,  1996 
U.S.  App.  LEXIS  31848  (1996). 

Accredited  Swedish  diplomat  was  an  "inter- 
nationally protected  person"  within  meaning  of 
Act  for  Prevention  and  Punishment  of  Crimes 
Against  Internationally  Protected  Persons,  18 
U.S.C.  §§  1116,  1201(a)(4),  (e),  and  his  kidnap- 
ping by  officials  of  the  Soviet  Union  was  there- 
fore a  violation  of  §  1201(a)(4),  and  if  the  dip- 
lomat was  no  longer  alive,  §  1116  was  also 
violated.  Von  Dardel  v.  Union  of  Soviet  Socialist 
Repubhcs,  623  F.  Supp.  246,  1985  U.S.  Dist. 
LEXIS  14886  (1985),  vacated  by,  dismissed  by 


736  R  Supp.  1,  1990  U.S.  Dist.  LEXIS  10960 
(D.D.C.  1990). 

—  In  generaL 

Involuntary  nature  of  the  seizure  and  deten- 
tion is  the  essence  of  the  crime  of  kidnaping, 
Persall  v  United  States,  812  A.2d  953,  2002 
D.C.  App.  LEXIS  746  (2002),  remanded  by  859 
A.2d  634,  2004  D.C.  App.  LEXIS  458  (D.C. 
2004). 

Kidnapping  includes  seizing,  confining,  or 
detention  of  another  and  thus  continues  as  long 
as  detention  endures.  Byrd  v.  United  States, 
705  A.2d  629,  1997  D.C.  App.  LEXIS  233 
(1997). 

Involuntary  nature  of  seizure  and  detention 
is  the  essence  of  crime  of  kidnapping.  Erskines 
V  United  States,  696A.2d  1077,  1997  D.C.  App. 
LEXIS  147  (1997). 

Involuntary  seizure  and  detention  is  very 
essence  of  kidnapping.  D.C.  Code  1981,  §  22- 
2101.  Walker  v  United  States,  617  A.2d  525, 
1992  D.C.  App.  LEXIS  310  (1992). 

Motive  behind  kidnapping  is  unimportant  so 
long  as  act  is  done  with  expectation  of  benefit  to 
transgressor.  D.C.  Code  1981,  §  22-2101. 
Walker  v  United  States,  617  A.2d  525,  1992 
D.C.  App.  LEXIS  310  (1992). 

Kidnapping  statute  applies  to  those 
kidnappings  in  which  motive  is  lust,  desire  for 
companionship,  revenge,  or  some  other  motive 
not  involving  ransom  or  reward.  D.C.  Code 
1981,  §  22-2101.  Walker  v.  United  States,  617 
A.2d  525,  1992  D.C.  App.  LEXIS  310  (1992). 

Involuntary  nature  of  seizure  and  detention 
is  essence  of  crime  of  kidnapping.  D.C.  Code 
1973,  §§  22-2101,  22-3202.  Head  v  United 
States,  451  A.2d  615,  1982  D.C.  App.  LEXIS 
437  (1982). 

Secrecy  was  not  an  element  of  kidnapping  at 
common  law,  nor  is  it  under  the  District  of 
Columbia  statute.  D.C.  Code  §  22-2101. 
Khaahs  v  United  States,  408  A.2d  313,  1979 
D.C.  App.  LEXIS  461  (1979),  writ  of  certiorari 
denied  by  444  U.S.  1092,  100  S.  Ct.  1059,  62  L. 
Ed.  2d  781,  1980  U.S.  LEXIS  912  (1980). 

—  Merger  of  offenses,  nature  and  elements 

of  crime. 

Where  helper  on  truck  was  detained  and 
transported  against  his  will  to  a  different  loca- 
tion, several  miles  away  from  scene  where 
truck  was  hijacked,  and  purpose  of  detention, 
to  facilitate  success  of  hijacking,  was  to  secure 
benefit  to  hijackers,  two  separate  and  distinct 
crimes  were  committed,  i.e.,  kidnapping  and 
armed  robbery  of  contents  of  truck,  and  of- 
fenses did  not  merge.  D.C.  Code  §§  22-2101, 
22-2901,  22-3202.  United  States  v.  Wolford,  444 
F2d  876,  1971  U.S.  App.  LEXIS  11155 
(C.A.D.C.  1971). 

Conviction  for  threatening  to  injure  and  kid- 
nap did  not  merge  for  double  jeopardy  purposes 
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with  kidnapping  conviction,  as  each  offehse 
required  proof  of  an  element  that  the  other  did 
not:  kidnapping  did  not  require  the  utterance  of 
words,  and  threats  offense  did  not  require  some 
form  of  seizure  and  detention.  KaHku  v.  United 
States,  994  A.2d  765,  2010  D.C.  App.  LEXIS 
261  (2010). 

Trial  court's  findings  that  juvenile  was  re- 
sponsible for  kidnapping  and  child  sexual 
abuse  did  not  merge  in  delinquency  proceeding, 
where  offense  of  kidnapping  required  proof  of 
asportation  or  confinement,  and  offense  of  child 
sexual  abuse  required  proof  on  an  actual  or 
attempted  sexual  act.  In  re  D.W.,  989  A.2d  196, 
2010  D.C.  App.  LEXIS  78  (2010). 

Defendant's  conviction  for  kidnapping  did  not 
merge  with  his  conviction  for  enticing  a  child; 
each  of  two  crimes  required  proof  of  a  factual 
element  which  the  other  did  not.  Blackledge  v. 
United  States,  871  A.2d  1193,  2005  D.C.  App. 
LEXIS  155  (2005). 

Carjacking  and  kidnapping  are  distinct  of- 
fenses that  do  not  merge;  each  includes  an 
element  that  the  other  does  not,  and  there  is  no 
clear  indication  of  contrary  legislative  intent. 
Malloy  V.  United  States,  797  A.2d  687,  2002 
D.C.  App.  LEXIS  91  (2002). 

While  evidence  supported  convictions,  kid- 
napping convictions  that  were  rendered  under 
alternate  theories  of  intent  had  to  merge.  D.C. 
Code  1981,  §§  22-2101,  22-3202.  Green  v. 
United  States,  718  A.2d  1042,  1998  D.C.  App. 
LEXIS  161  (1998),  writ  of  certiorari  denied  by 
526  U.S.  1011,  119  S.  Ct.  1156,  143  L.  Ed.  2d 
222,  1999  U.S.  LEXIS  1836,  67  U.S.L.W.  3560 
(1999). 

Charges  of  first-degree  murder  and  kidnap- 
ping each  required  proof  that  of  element  that 
other  did  not,  and  thus,  convictions  for  kidnap- 
ping and  murder  did  not  merge,  notwithstand- 
ing defendant's  claim  that  kidnapping  was  in- 
cidental to  underlying  crime  of  murder.  D.C. 
Code  1981,  §§  22-2101,  22-2401.  Parker  v. 
United  States,  692  A.2d  913,  1997  D.C.  App. 
LEXIS  61  (1997). 

No  merger  occurred  between  counts  of  kid- 
napping while  armed  and  assault  with  danger- 
ous weapon  (ADW)  directed  against  different 
victims,  during  same  criminal  incident,  or  be- 
tween any  of  these  counts  and  any  other  count 
involving  crimes  directed  at  still  other  identifi- 
able victims.  D.C.  Code  1981,  §§  22-502,  22- 
2101,  22-3202.  Hanna  v.  United  States,  666 
A.2d  845,  1995  D.C.  App.  LEXIS  202  (1995). 

First-degree  burglary  while  armed  count  did 
not  merge  with  kidnapping,  armed  robbery,  or 
assault  with  dangerous  weapon  (ADW)  counts 
from  same  criminal  incident,  since  burglary 
required  proof  of  element  that  other  crimes  did 
not,  and  kidnapping,  armed  robbery  and  as- 
sault with  dangerous  weapon  all  required  proof 
of  elements  that  burglary  did  not.  D.C.  Code 
1981,  §§  22-502,  22-1801(a),  22-2101,  22-2901, 


22-3202.  Hanna  v.  United  States,  666  A.2d  845, 
1995  D.C.  App.  LEXIS  202  (1995). 

Possession  of  firearm  during  crime  of  vio- 
lence (PFCV)  count  did  not  merge  with  any 
kidnapping  "while  armed"  count,  burglary 
while  armed  count,  armed  robbery  count,  or 
assault  with  dangerous  weapon  (ADW)  count 
from  same  criminal  incident.  D.C.  Code  1981, 
§§  22-502,  22-1801(a),  22-2101,  22-2901,  22- 
3202,  22-3204(b).  Hanna  v.  United  States,  666 
A.2d  845,  1995  D.C.  App.  LEXIS  202  (1995). 

Despite  common  victim,  kidnapping  count 
did  not  merge  with  armed  robbery  count,  since 
the  two  crimes  had  different  elements;  kidnap- 
ping required  proof  that  victim  was  seized  or 
detained  which  armed  robbery  did  not,  and 
armed  robbery  required  proof  that  property  of 
value  was  taken,  which  kidnapping  did  not. 
D.C.  Code  1981,  §§  22-2101,  22-2901,  22-3202. 
Hanna  v.  United  States,  666  A.2d  845,  1995 
D.C.  App.  LEXIS  202  (1995). 

Conviction  for  kidnapping  did  not  merge  with 
convictions  for  assault  with  intent  to  rape  while 
armed,  mayhem  while  armed,  and  assault  with 
a  deadly  weapon;  assault-related  convictions 
required  proof  that  defendant  was  armed,  and 
kidnapping  conviction  required  proof  of  aspor- 
tation or  confinement.  D.C.  Code  1981,  §§  22- 
501,  22-506,  22-2101,  22-3202.  Whitaker  v. 
United  States,  616  A.2d  843,  1992  D.C.  App. 
LEXIS  287  (1992). 

Trial  court  was  correct  in  refusing  to  merge 
kidnapping  convictions  into  rape  and  robbery 
convictions,  where  detention  in  each  case  ex- 
tended over  considerable  period  of  time  and 
provided  opportunity  for  defendant  to  perpe- 
trate series  of  unrelated  offenses  on  victim,  and 
victim  in  each  case  was  ordered  to  remain 
where  she  was  for  period  of  time  following 
crime  and  departure  of  defendant.  D.C.  Code 
1981,  §  22-2101.  West  v  United  States,  599 
A.2d  788,  1991  D.C.  App.  LEXIS  307  (1991). 

Asportation  of  victim  was  not  integral  part  of 
robbery,  rather  than  separate  offense  of  kidnap- 
ping, so  as  to  merge  into  robbery  offense;  ac- 
tions of  forcing  victim  into  alley,  away  from 
street  where  bystanders  might  have  seen  and 
interfered,  exposed  victim  to  more  danger  and 
decreased  risk  that  defendants  would  be 
caught,  and  the  forcible  detention  of  victim, 
which  began  before  and  continued  after  victim's 
valuables  were  forcibly  removed,  could  not  be 
deemed  detention  approximately  coextensive  or 
necessary  incident  to  crime  of  robbery.  D.C. 
Code  1981,  §§  22-2101,  22-2901.  Catlett  v. 
United  States,  545  A.2d  1202,  1988  D.C.  App. 
LEXIS  109  (1988),  writ  of  certiorari  denied  by 
488  U.S.  1017,  109  S.  Ct.  814,  102  L.  Ed.  2d 
803,  1989  U.S.  LEXIS  251,  57  U.S.L.W.  3453 
(1989). 

While  not  every  robbery  gives  rise  to  respon- 
sibility for  kidnapping,  kidnapping  does  not 
necessarily  merge  into  robbery  when  commit- 
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ted  during  closely  related  incidents.  D.C.  Code 
1981,  §§  22-2101,  22-2901.  Catlett  v.  United 
States,  545  A.2d  1202,  1988  D.C.  App.  LEXIS 
109  (1988),  writ  of  certiorari  denied  by  488  U.S. 
1017,  109  S.  Ct.  814,  102  L.  Ed.  2d  803,  1989 
U.S.  LEXIS  251,  57  U.S.L.W.  3453  (1989). 

In  prosecution  for  murder,  Iddnapping,  and 
assault  arising  out  of  the  "Hanafi"  take-overs  of 
three  buildings,  the  kidnapping  convictions  of 
defendants  did  not  merge  with  the  other  of- 
fenses. D.C.  Code  §§  22-105a,  22-501,  22-502, 
22-2101,  22-2401,  22-2403,  22-3202.  Khaalis  v 
United  States,  408  A.2d  313,  1979  D.C.  App. 
LEXIS  461  (1979),  writ  of  certiorari  denied  by 
444  U.S.  1092,  100  S.  Ct.  1059,  62  L.  Ed.  2d 
781,  1980  U.S.  LEXIS  912  (1980). 

Seizure  and  asportation,  which  consisted  of 
fact  that  defendant,  without  a  weapon,  had 
dragged  victim  approximately  63  paces  before 
throwing  her  to  ground  and  attempting  to  rape 
her,  was  an  integral  element  of  the  assault  with 
intent  to  rape  offense,  and,  thus,  the  seizure 
and  asportation  merged  into  such  offense  and 
was  not  a  separate  kidnapping  offense.  D.C. 
Code  §§  22-501,  22-2101.  Robinson  v.  United 
States,  388  A.2d  1210,  1978  D.C.  App.  LEXIS 
541  (1978). 

In  determining  whether  separate  crimes  of 
rape  and  kidnapping  have  been  committed  or 
whether  they  have  merged,  inquiry  is  to  be 
made  as  to  whether  the  asportation  or  seizure 
in  question  was  of  the  t3rpe  incidental  to  every 
rape  or  whether  the  confinement  and  restraint 
were  significant  enough  of  themselves  to  war- 
rant an  independent  prosecution  for  kidnap- 
ping. D.C.  Code  §  22-2101.  Robinson  v  United 
States,  388  A.2d  1210,  1978  D.C.  App.  LEXIS 
541  (1978). 

Detention  or  confinement,  if  approximately 
coextensive  in  time  and  place  with  principal 
offense  itself,  is  an  integral  element  of  such 
offense  and  may  be  viewed  as  merging  with 
that  offense  in  contradistinction  to  constituting 
a  separate  kidnapping  offense.  D.C.  Code  §  22- 
2101.  Robinson  V  United  States,  388  A.2d  1210, 
1978  D.C.  App.  LEXIS  541  (1978). 

Each  of  defendant's  and  codefendant's  two 
convictions  for  kidnapping  and  first-degree  sex- 
ual abuse  did  not  merge  for  double  jeopardy 
purposes;  each  offense  had  at  least  one  element 
that  the  other  did  not  have.  Bryant  v.  United 
States,  859  A.2d  1093,  2004  D.C.  App.  LEXIS 
526  (2004). 

Conviction  for  assault  with  a  dangerous 
weapon  did  not  merge  into  convictions  for  as- 
sault with  intent  to  kidnap  while  armed.  Wlien 
the  plan  to  kidnap  the  victim  went  sour,  and 
the  victim  broke  free  and  ran,  the  offense  of 
assault  on  the  victim  with  intent  to  kidnap 
while  armed  had  ended  and  the  subsequent 
shooting  of  the  victim  invaded  a  separate  inter- 
est, and  thus  constituted  a  separate  offense. 


United  States  v.  Rodriguez,  115  WLR  2729 
(Super.  Ct.). 

—  Pecuniary  benefit,  nature  and  elements 

of  crime. 

Evidence  that  pimp  seized  prostitute  to  ob- 
tain revenge  for  prostitute  having  left  him  and 
for  reporting  pimp  to  police  established  that 
pimp  derived  benefit  from  seizing  prostitute,  as 
needed  to  support  kidnapping  conviction.  D.C. 
Code  1981,  §  22-2101.  Walker  v  United  States, 
617  A.2d  525,  1992  D.C.  App.  LEXIS  310 
(1992). 

—  Robbery  distinguished,  nature  and  ele- 

ments of  crime. 

To  constitute  "abduction,"  separate  and  apart 
from  robbery,  victim's  detention  must  be 
greater  than  restraint  that  is  intrinsic  in  rob- 
bery. Code  1950,  §  18.2-31,  subd.  1.  Cardwell  v 
Commonwealth,  248  Va.  501,  450  S.E.2d  146, 
1994  Va.  LEXIS  149  (1994),  writ  of  certiorari 
denied  by  514  U.S.  1097, 115  S.  Ct.  1826, 131  L. 
Ed.  2d  747,  1995  U.S.  LEXIS  3099,  63  U.S.L.W. 
3787  (1995). 

Persons  liable,  generally. 

In  no  case,  in  the  absence  of  an  express 
provision  of  statute,  can  a  parent  be  guilty  of 
kidnapping  his  or  her  own  minor  child,  unless 
the  forcible  taking  is  from  the  custody  estab- 
lished by  the  decree  of  a  competent  court.  Hard 
V.  Splain,  45  App.D.C.  1,  1916  U.S.  App.  LEXIS 
2646  (1916). 

A  father  held  not  to  commit  the  crime  of 
kidnapping,  where  he  forcibly  takes  his  child, 
who  is  under  12  years  of  age,  from  his  wife,  the 
child's  mother,  though  a  statute  gives  the  wife 
the  custody  of  the  child.  Hard  v.  Splain,  45 
App.D.C.  1,  1916  U.S.  App.  LEXIS  2646  (1916). 

A  father  does  not  commit  the  crime  of  kidnap- 
ping, where  he  forcibly  takes  his  minor  child 
from  his  wife,  the  mother  of  the  child,  even 
though  there  exists  at  the  time  a  separation 
agreement  between  his  wife  and  himself, 
whereby  he  has  agreed  that  the  custody  of  the 
child  should  be  in  the  mother,  and  to  pay  her  a 
fixed  contribution  for  her  and  its  support.  Hard 
V.  Splain,  45  App.D.C.  1,  1916  U.S.  App.  LEXIS 
2646  (1916). 

Once  defendant  brings  himself  or  herself 
within  statutory  exception  to  prosecution  for 
Iddnaping  by  presenting  some  evidence  that  he 
or  she  was  "parent"  within  meaning  of  statute, 
jury  must  be  allowed  to  decide  whether  defen- 
dant stood  in  loco  parentis  on  proper  instruc- 
tions as  part  of  ultimate  question  of  whether 
government  has  proven  its  case  beyond  a  rea- 
sonable doubt.  D.C.  Code  1981,  §  22-2101. 
Byrd  v.  United  States.  705  A.2d  629,  1997  D.C. 
App.  LEXIS  233  (1997). 

Pleas. 

Defendant's  guilty  pleas  to  first-degree  sex- 
ual abuse  and  kidnapping  were  knowingly  and 


465 


§  22-2001 


Criminal  Offenses  and  Penalties 


voluntarily  made,  where  defendant  initiated 
the  plea  negotiations  after  being  moved  by  the 
victim's  trial  testimony,  defendant  told  the 
court  he  had  sufficient  opportunity  to  discuss 
an  insanity  defense  with  his  lawyer  and  that  he 
did  not  intend  to  pursue  it,  and  defendant 
cogently  told  the  court  that  his  reason  for  the 
pleas  was  that  he  did  not  want  to  put  the  victim 
through  any  more  humiliation.  Kyle  v.  United 
States,  759  A.2d  192,  2000  D.C.  App.  LEXIS 
215  (2000),  writ  of  certiorari  denied  by  531  U.S. 
1100,  121  S.  Ct.  834,  148  L.  Ed.  2d  716,  2001 
U.S.  LEXIS  569,  69  U.S.L.W.  3458  (2001). 

Sufficient  factual  basis  existed  for  trial 
court's  accepting  guilty  plea  to  kidnapping, 
though  defendant  claimed  to  not  remember 
incident  because  of  voluntary  intoxication, 
which  could  be  a  defense  to  the  offense;  defen- 
dant initiated  the  plea  discussions  after  his 
memory  was  refreshed  by  the  victim's  testi- 
mony, defendant  stated  during  the  plea  collo- 
quy that  he  knew  the  victim  was  not  lying  and 
that  he  agreed  with  her  testimony,  and  defen- 
dant was  informed  that  specific  intent  was 
required  for  a  conviction  of  kidnapping.  Kyle  v. 
United  States,  759  A.2d  192,  2000  D.C.  App. 
LEXIS  215  (2000),  writ  of  certiorari  denied  by 
531  U.S.  1100, 121  S.  Ct.  834, 148  L.  Ed.  2d  716, 
2001  U.S.  LEXIS  569,  69  U.S.L.W.  3458  (2001). 

Defendant's  motion  to  withdraw  pre-sen- 
tence guilty  pleas  to  first-degree  sexual  abuse 
and  kidnapping  should  not  have  been  granted 
on  ground  it  would  be  "fair  and  just,"  where 
defendant  never  asserted  his  legal  innocence, 
government  would  have  been  prejudiced  if  the 
motion  were  granted,  in  that  it  was  presented 
in  the  middle  of  trial,  and  defendant  received 
effective  assistance  of  counsel.  Kyle  v.  United 
States,  759  A.2d  192,  2000  D.C.  App.  LEXIS 
215  (2000),  writ  of  certiorari  denied  by  531  U.S. 
1100,  121  S.  Ct.  834,  148  L.  Ed.  2d  716,  2001 
U.S.  LEXIS  569,  69  U.S.L.W.  3458  (2001). 

Presumptions  and  burden  of  proof. 

"For  ransom"  element  of  indictment  charging 
kidnapping  was  satisfied  even  though  abduc- 
tors released  victim  when  they  decided  that, 
instead  of  killing  victim,  they  would  kill  origi- 
nal employer  if  victim  paid  abductors  double 
amount  of  original  contract;  had  victim  refused 
to  negotiate,  abductors  would  have  killed  him. 
18  U.S.C.  §  1201(a).  United  States  v  Kelly,  711 
F.  Supp.  36,  1989  U.S.  Dist.  LEXIS  5289  (1989). 

To  prove  kidnapping  while  armed,  prosecu- 
tion only  had  to  prove  defendant  expected  to 
gain  some  kind  of  benefit  by  his  actions;  prose- 
cution did  not  have  to  establish  defendant 
sought  revenge,  which  was  only  one  of  many 
possible  motives  for  kidnapping.  D.C.  Code 
1981,  §§  22-2101,  22-3202.  Dade  v  United 
States,  663  A.2d  547,  1995  D.C.  App.  LEXIS 
287  (1995). 

Questions  of  law  and  fact. 

Evidence  that  defendant  had  provided  food 


and  shelter  to  his  step-children,  that  he  re- 
moved children  from  their  mother's  home  out  of 
concern  for  their  safety,  that  he  did  not  force 
them  to  stay  against  their  will,  and  that  fire 
started  accidentally,  raised  issue  of  law  and  fact 
for  jury  on  whether  defendant  was  "parent" 
entitled  to  statutory  defense  against  kidnap- 
ping charge.  D.C.  Code  1981,  §  22-2101.  Byrd 
V  United  States,  705  A.2d  629,  1997  D.C.  App. 
LEXIS  233  (1997). 

Rule  restricting  separate  conviction  for  kid- 
napping when  alleged  confinement  was  factu- 
ally incidental  to  sexual  assault  convictions 
was  merger  test  to  be  applied  by  trial  court  as 
matter  of  law,  which  did  not  have  to  be  basis  of 
instruction  to  jury.  D.C.  Code  1981  §  22-2101. 
Hagins  v  United  States,  639  A.2d  612,  1994 
D.C.  App.  LEXIS  44  (1994). 

Evidence,  from  which  jury  could  find  that  by 
not  availing  himself  of  opportunities  to  with- 
draw from  kidnapping  and  rape  scheme,  defen- 
dant gave  his  tacit  approval  and  encourage- 
ment to  what  other  defendant  was  doing,  was 
sufficient  for  jury  on  question  whether  defen- 
dant aided  and  abetted  another  Settles  v. 
United  States,  522  A.2d  348,  1987  D.C.  App. 
LEXIS  306  (1987). 

Evidence  supported  submission  to  jury  of 
case  in  which  defendants  were  charged  with 
armed  kidnapping,  armed  rape,  armed  robbery 
and  carrying  pistol  without  a  license.  D.C.C.E 
§§  22-2101,  22-2801,  22-2901,  22-3202,  22- 
3204.  Smith  v  United  States,  389  A.2d  1356, 
1978  D.C.  App.  LEXIS  399  (1978),  writ  of 
certiorari  denied  by  439  U.S.  1048,  99  S.  Ct. 
726,  58  L.  Ed.  2d  707,  1978  U.S.  LEXIS  4242 
(1978). 

Review. 

—  Harmless  or  reversible  error,  review. 

Charging  document  was  sufficient  as  to  the 
kidnapping  charge  in  delinquency  proceeding, 
even  though  it  failed  to  include  the  essential 
facts  regarding  the  purpose  for  the  commission 
of  the  crime  or  the  particular  facts  about  the 
manner  in  which  the  seizure  occurred;  the 
other  counts  of  the  charging  document  relating 
to  events  alleged  a  factual  context  sufficient  to 
apprise  juvenile  of  what  conduct  the  kidnap- 
ping count  covered,  to  enable  him  to  prepare  a 
defense,  and  to  avoid  any  future  charge  based 
on  the  same  conduct.  In  re  D.W,  989  A.2d  196, 
2010  D.C.  App.  LEXIS  78  (2010). 

Error  of  trial  court  in  failing  to  exercise  its 
discretion  when  it  excluded  testimony  of  defen- 
dant's expert  on  eyewitness  reliability  was  not 
harmless,  in  trial  that  resulted  in  conviction  of 
defendant  for  armed  kidnapping  and  a  related 
weapons  offense,  where  prosecution  relied  ex- 
clusively on  five  eyewitnesses  who  were  strang- 
ers to  defendant,  witnesses  initially  identified 
defendant  in  a  photo  spread,  four  of  the  five 
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witnesses  initially  stated  that  one  of  the  photo- 
graphs "looked  like"  the  tall  man  of  the  two 
suspects  who  abducted  the  victim,  there  was  no 
corroborating  evidence,  the  eyewitnesses'  iden- 
tifications increased  in  certainty  over  time, 
prosecution  emphasized  the  alleged  credibility 
of  the  eyewitnesses  during  closing  argument, 
and  without  the  expert's  testimony  defendant's 
attorney  could  only  make  what  appeared  to  be 
unwarranted  attacks  on  the  credibility  of  wit- 
nesses perceived  to  be  honest.  Benn  v.  United 
States,  978  A.2d  1257,  2009  D.C.  App.  LEXIS 
384  (2009). 

Trial  court  error  in  admitting  hearsay  testi- 
mony that  identified  defendant  as  one  of  two 
individuals  that  kidnapped  victim  was  harm- 
less, during  prosecution  for  murder,  kidnap- 
ping, and  other  offenses;  witness  heard  defen- 
dant threaten  to  put  three  bullets  in  his 
girlfriend  "because  he  had  already  used  the 
other  three"  on  victim,  after  hearing  the  threat 
witness  called  the  police  and  defendant  was 
arrested  and  a  revolver  was  recovered,  ballistic 
evidence  established  that  revolver  was  used  to 
kill  victim,  and  defendant's  girlfriend  initially 
told  police  that  defendant  threatened  to  kill  her 
and  that  he  boasted  about  the  murder  of  victim. 
Randolph  v.  United  States,  882  A.2d  210,  2005 
D.C.  App.  LEXIS  464  (2005). 

Prosecutor's  improper  statement  during  clos- 
ing argument  of  kidnapping  trial  that  jury  was 
required  to  believe  defendant's  story  if  it  found 
him  not  guilty  was  harmless,  even  though 
statement  wrongly  implied  that  defendant  had 
burden  to  explain  himself  sufficiently  to  create 
reasonable  doubt;  trial  court  repeatedly  told 
jury  that  government  had  burden  of  proving 
guilt  beyond  reasonable  doubt,  defendant  was 
arrested  on  scene,  and  defendant's  fingerprints 
were  found  on  ammunition  cartridge  inside 
vehicle  that  was  used  during  kidnapping.  Mur- 
ray V.  United  States,  855  A.2d  1126,  2004  D.C. 
App.  LEXIS  421  (2004). 

Prosecutor's  improper  references  in  rebuttal 
argument  to  eyewitness  fear  of  defendants  and 
witness  sacrifice  in  accusing  defendants  were 
harmless,  in  kidnapping  trial;  prosecutor's  im- 
proprieties did  not  include  attempts  to  elicit 
testimony  about  fear  of  defendants,  trial  court 
instructed  jury  that  arguments  of  counsel  were 
not  evidence  and  that  it  could  consider  during 
its  deliberations  only  evidence  properly  admit- 
ted at  trial,  prosecutor's  reason  for  why  wit- 
nesses were  afraid  was  that  they  had  watched 
defendants'  involvement  in  crime  or  antecedent 
events,  which  jury  might  naturally  have  under- 
stood anyway,  and  government's  case  against 
defendants  was  very  substantial.  Murray  v. 
United  States,  855  A.2d  1126,  2004  D.C.  App. 
LEXIS  421  (2004). 

Defendant  was  not  prejudiced  by  the  denial 
of  a  continuance  of  prosecution  for  first-degree 
sexual  abuse  and  kidnapping,  allegedly  re- 


quired to  permit  defense  counsel  to  prepare 
adequately  for  trial  and  to  allow  defendant  to 
consider  a  "combination"  plea  offer  made  by  the 
government,  where  defendant  obtained  a  de 
facto  continuance  of  three  months.  Kyle  v. 
United  States,  759  A.2d  192,  2000  D.C.  App. 
LEXIS  215  (2000),  writ  of  certiorari  denied  by 
531  U.S.  1100, 121  S.  Ct.  834, 148  L.  Ed.  2d  716, 
2001  U.S.  LEXIS  569,  69  U.S.L.W.  3458  (2001). 

Defendant's  conviction  of  kidnapping  while 
armed  and  armed  robbery  did  not  have  to  be 
reversed,  based  on  prosecution's  alleged  failure 
to  provide  defense  during  discovery  with  cer- 
tain incriminating  statements  allegedly  made 
by  defendant  to  police  officer;  error,  if  any,  was 
not  clear  or  obvious,  and  there  was  no  miscar- 
riage of  justice.  D.C.  Code  1981,  §§  22-2101, 
22-2901,  22-3202.  QualHs  v.  United  States,  654 
A.2d  1281,  1995  D.C.  App.  LEXIS  41  (1995). 

Trial  court's  erroneous  failure  to  give  re- 
quested instruction  that  consent  is  a  defense  to 
charge  of  assault  with  intent  to  commit  sodomy 
was  harmless  since  there  was  neither  direct  nor 
persuasive  evidence  in  record  to  suggest  that 
complainant  consented  to  defendant's  behavior, 
and  in  view  of  jury's  rejection  of  findings  of 
consent  to  kidnapping  and  rape,  offenses  which 
took  place  both  before  and  after  the  intervening 
sexual  assault.  D.C.  Code  1981,  §§  22-503,  22- 
2101,  22-2801,  22-2901,  22-3502,  23-1327(a). 
Jenkins  v.  United  States,  506  A.2d  1120,  1986 
D.C.  App.  LEXIS  304  (1986),  writ  of  certiorari 
denied  by  479  U.S.  845, 107  S.  Ct.  160,  93  L.  Ed. 
2d  99,  1986  U.S.  LEXIS  3765,  55  U.S.L.W.  3234 
(1986). 

Even  if  testimony  of  murder  and  kidnapping 
defendant's  mother,  as  to  telephone  conversa- 
tion she  had  with  defendant  after  defendant 
encountered  murder  victim  on  day  of  his  kid- 
napping and  death,  was  admissible  to  show 
defendant's  prior  consistent  statement,  any  er- 
ror in  excluding  such  testimony  was  harmless, 
where  defendant  had  already  testified  that  she 
had  recounted  the  day's  events  to  her  mother, 
and  where  testimony  would  have  helped  defen- 
dant little,  if  at  all.  D.C.  Code  1981,  §§  22- 
2101,  22-2401,  22-3202.  Ford  v.  United  States, 
487  A.2d  580,  1984  D.C.  App.  LEXIS  584 
(1984). 

Trial  court's  action  in  murder  and  kidnap- 
ping prosecution  in  allowing  prosecutor  to  es- 
tablish through  cross-examination  that  one  de- 
fendant had  not  told  anyone  except  her  mother 
about  her  encounter  with  murder  victim  on  day 
of  his  death  did  not  cause  serious  prejudice  to 
defendant,  since  such  impeachment  did  not 
encroach  upon  defendant's  constitutional  right 
against  self-incrimination,  since  prosecutor 
made  no  mention  of  it  in  closing,  and  in  light  of 
strong  evidence  in  the  case.  D.C.  Code  1981, 
§§  22-2101,  22-2401,  22-3202.  Ford  v.  United 
States,  487  A.2d  580,  1984  D.C.  App.  LEXIS 
584  (1984). 
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Remarks  made  by  prosecutor  in  closing  argu- 
ment in  murder  and  kidnapping  prosecution, 
reminding  jurors  of  their  obligation  to  avoid 
deciding  the  case  on  the  basis  of  sympathy,  and 
stating  that  defendant  was  not  on  trial  for  what 
she  did  all  her  life,  but  rather  what  she  did  on 
the  day  of  the  murder,  were  not  so  prejudicial 
as  to  jeopardize  fairness  of  the  trial.  D.C.  Code 
1981,  §§  22-2101,  22-2401,  22-3202.  Ford  v. 
United  States,  487  A.2d  580,  1984  D.C.  App. 
LEXIS  584  (1984). 

In  prosecution  wherein  defendants  were  con- 
victed of  armed  kidnapping  and  armed  robbery, 
where  defense  counsel  was  denied  any  opportu- 
nity to  cross-examine  as  to  possible  liberty 
interest  bias  after  making  adequate  proffer  and 
where  witness  involved  was  key  government 
witness  and  where  chance  of  testimonial  moti- 
vation of  witness  was  not  otherwise  made 
known  to  jury,  so  that  jury  had  no  opportunity 
to  assess  potential  bias  of  witness,  error  in 
refusing  to  allow  cross-examination  of  prose- 
cuting witness  against  whom  an  unrelated 
drug  charge  was  pending  could  not  be  said  to  be 
harmless.  D.C.  Code  1973,  §§  22-2101,  22- 
2901,  22-3202;  U.S.  Const.  Amend.  6.  Coligan  v. 
United  States,  434  A.2d  483,  1981  D.C.  App. 
LEXIS  351  (1981). 

—  In  general. 

Trial  court  error  in  admitting  hearsay  testi- 
mony that  identified  defendant  as  one  of  two 
individuals  that  kidnapped  victim  prejudiced 
defendant  and  warranted  reversal  of  his  con- 
victions for  kidnapping,  first-degree  murder 
while  armed,  and  possession  of  a  firearm  dur- 
ing a  crime  of  violence;  defendant  never  con- 
fessed to  the  crimes,  and  girlfriend  of  co-defen- 
dant only  testified  that  defendant  possessed 
revolver  that  was  later  identified  as  weapon 
that  killed  victim  and  that  he  gave  revolver  to 
co-defendant  the  following  day.  Randolph  v. 
United  States,  882  A.2d  210,  2005  D.C.  App. 
LEXIS  464  (2005). 

Trial  court  erred  in  denying  defendant's  mo- 
tion for  new  trial,  following  convictions  for 
kidnapping  while  armed,  armed  robbery,  as- 
sault with  intent  to  commit  rape  while  armed, 
and  possession  of  firearm  during  crime  of  vio- 
lence, which  motion  was  based  on  newly  discov- 
ered evidence  consisting  of  handwritten  affida- 
vit from  alleged  participant  in  crimes,  who 
stated  that  defendant  did  not  participate, 
where  government  conceded  its  one  ground  for 
opposing  motion,  that  is,  untimeliness,  and 
trial  court's  remaining  reasons  for  denying  mo- 
tion without  evidentiary  hearing  were  not  as- 
serted by  government  in  trial  court  and  were 
unpersuasive.  Arrington  v.  United  States,  804 
A.2d  1068,  2002  D.C.  App.  LEXIS  483  (2002). 

By  pleading  guilty  to  first-degree  sexual 
abuse  and  kidnapping,  defendant  waived  ap- 
pellate review  of  contention  that  the  trial  court 


erred  in  refusing  to  grant  a  continuance  to 
permit  defense  counsel  to  prepare  adequately 
for  trial  and  to  allow  defendant  to  consider  a 
"combination"  plea  offer  made  by  the  govern- 
ment four  days  before  the  trial  date.  Kyle  v. 
United  States,  759  A.2d  192,  2000  D.C.  App. 
LEXIS  215  (2000),  writ  of  certiorari  denied  by 
531  U.S.  1100, 121  S.  Ct.  834, 148  L.  Ed.  2d  716, 
2001  U.S.  LEXIS  569,  69  U.S.L.W.  3458  (2001). 

Reversal  was  required  due  to  misjoinder  of 
charges  connected  with  armed  robbery  of  two 
vending  trucks  and  misjoinder  of  those  charges 
with  charge  against  defendant's  brother  for 
being  accessory  after  fact,  receiving  stolen 
property,  and  obstructing  justice;  trial  was  es- 
sentially swearing  contest  in  which  identifica- 
tions by  government  witnesses  were  met  by 
contradictory  testimony  from  alibi  witnesses; 
no  physical  evidence  linked  defendants  to  ei- 
ther robbery;  identifications  were  impeached  by 
discrepancies  and  inconsistencies  in  descrip- 
tion of  defendants;  statements  of  defendant's 
brother  implicating  one  defendant  in  second 
robbery  were  admitted;  and  prosecutor's  clos- 
ing argument  tried  to  link  offenses  together. 
D.C.  Code  1981,  §§  22-106,  22-722(a)(3),  22- 
2101,  22-2901,  22-3202;  Criminal  Rules  8(b), 
14.  Morris  v.  United  States,  548  A.2d  1383, 
1988  D.C.  App.  LEXIS  189  (1988). 

Where  defendant  encountered  complainant 
and  persuaded  him  to  leave  public  street  in 
order  to  take  a  shortcut  that  led  into  a  field,  and 
thereafter  drew  a  knife  and  compelled  victim  to 
accompany  him  to  a  secluded  area  about  100 
feet  from  road,  and  then  committed  sodomy, 
defendant's  conduct  could  not  support  separate 
convictions  for  both  kidnapping  and  assault 
with  intent  to  commit  sodomy,  and  kidnapping 
conviction  would  be  reversed,  even  though,  af- 
ter being  sexually  assaulted,  victim  ran  from 
the  place  of  attack  and  defendant  pursued  and 
recaptured  him  and  brought  him  back  to 
wooded  area  where  he  suffered  multiple  stab 
wounds  before  being  able  to  make  successful 
escape.  D.C.  Code§§  22-503,  22-2101,  22-3202. 
Morgan  v.  United  States,  402  A.2d  598,  1979 
D.C.  App.  LEXIS  367  (1979). 

—    Presentation    and    reservation  of 
grounds  for  review. 

Where  defense  counsel,  when  government 
rested  its  case,  moved  for  judgment  of  acquittal 
on  kidnapping  count,  arguing,  in  part,  that 
when  defendant  left  automobile  in  which  he 
and  codefendant  had  been  driven  from  scene  of 
robbery  by  restaurant  manager,  "there  is  no 
question  it  was  in  the  District  of  Columbia" 
theory  that  jury  could  not  properly  convict 
defendant  of  knowingly  having  transported 
manager  into  Maryland  when  defendant  left 
car  in  District  of  Columbia  was  adequately 
raised.  18  U.S.C.  §  1201;  D.C.  Code  §  22-2101. 
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Matthews  v.  United  States,  449  F.2d  985,  1971 
U.S.  App.  LEXIS  11551  (C.A.D.C.  1971). 

Failure  of  trial  court  to  inter\'ene  sua  sponte 
while  prosecutor  argued  that  kidnapping  de- 
fendant's purpose  was  to  retaliate  and  perhaps 
execute  \actim  was  not  plain  error.  D.C.  Code 
1981,  §  22-2101.  Walker  v.  United  States,  617 
A.2d  525,  1992  D.C.  App.  LEXIS  310  (1992). 

Trial  court's  failure  to  sua  sponte  instruct 
jury  on  "simple"  assault  during  kidnapping 
prosecution  was  not  plain  error  D.C.  Code 
1981,  §  22-2101.  Walker  v.  United  States,  617 
A.2d  525,  1992  D.C.  App.  LEXIS  310  (1992). 

Defendant's  failure  to  advance  in  trial  court 
in  her  prosecution  for  murder  and  kidnapping 
her  theory  of  admissibility  for  proffered  testi- 
mony by  her  mother  as  to  what  defendant  told 
her  mother  on  the  telephone  after  her  encoun- 
ter with  murder  victim  on  day  he  was  kid- 
napped and  murdered  precluded  her  from  rely- 
ing upon  such  theor>'  on  appeal.  D.C.  Code 
1981,  §§  22-2101,  22-2401.  22-3202.  Ford  v. 
United  States,  487  A.2d  580,  1984  D.C.  App. 
LEXIS  584  (1984). 

Even  if  it  was  error  for  trial  court  in  murder 
and  kidnapping  prosecution  to  permit  impeach- 
ment of  defendant  on  basis  of  her  omission  to 
tell  police  of  her  encounter  with  murder  victim 
on  day  of  his  death,  it  was  not  plain  error 
affecting  defendant's  substantial  rights,  since 
evidence  against  her  was  strong.  D.C.  Code 
1981,  §§  22-2101,  22-2401,  22-3202.  Ford  v. 
United  States,  487  A.2d  580,  1984  D.C.  App. 
LEXIS  584  (1984). 

WTiere  defendant's  objections  to  prosecutor's 
closing  arguments  in  murder  and  kidnapping 
prosecution  were  not  made  at  trial,  Court  of 
Appeals  could  reverse  convictions  only  if  there 
was  misconduct  so  clearly  prejudicial  to  sub- 
stantial rights  as  to  jeopardize  the  very  fairness 
and  integrity  of  the  trial.  D.C.  Code  1981. 
§§  22-2101,  22-2401,  22-3202.  Ford  v.  United 
States,  487  A.2d  580,  1984  D.C.  App.  LEXIS 
584  (1984). 

Sentence  and  punishment. 

Imposition  of  consecutive  sentences  for  mul- 
tiple counts  of  kidnapping  invoMng  separate 
victims  who  were  held  hostage  for  39  hours  and 
subjected  to  numerous  distinct  threats  and  acts 
of  \dolence  was  not  \'iolative  of  double  jeopardy. 
D.C.  Code  1981,  §  22-2101;  U.S.  Const.Amend. 
5.  Razzaaq  v.  United  States,  514  A.2d  783,  1986 
D.C.  App.  LEXIS  425  (1986). 

Validity. 

C outran,'  to  defendants'  Eighth  Amendment 
claim  that  only  one  form  of  punishment  is 
provided  in  the  District  of  Columbia  kidnap- 
ping statute,  the  statute  expressly  provides  for 
"imprisonment  for  life  or  for  such  term  as  the 
court  in  its  discretion  may  determine."  D.C. 
Code  §  22-2101;  U.S.  Const  Amend.  8.  Khaalis 


v.  United  States,  408  A.2d  313.  1979  D.C.  App. 
LEXIS  461  (1979),  writ  of  certiorari  denied  by 
444  U.S.  1092.  100  S.  Ct.  1059,  62  L.  Ed.  2d 
781,  1980  U.S.  LEXIS  912  (1980). 

District  of  Columbia  kidnapping  statute  is 
not  unconstitutionally  vague,  nor  is  it  an  ex 
post  facto  law.  D.C.  Code  §  22-2101.  Khaahs  v. 
United  States,  408  A.2d  313.  1979  D.C.  App. 
LEXIS  461  (1979),  writ  of  certiorari  denied  bv 
444  U.S.  1092.  100  S.  Ct.  1059,  62  L.  Ed.  2d 
781.  1980  U.S.  LEXIS  912  (1980). 

Weight  and  sufficiency  of  evidence. 

Testimony  by  prison  guards  that  they  were 
locked  in  a  cell  and  held  as  hostages,  that 
defendant  frequently  checked  the  cell  where 
the  guards  were  confined,  that  he  told  the 
guards  that  he  "had  nothing  to  lose  by  going  out 
looking,"  that  defendant  separated  himself 
from  a  group  of  inmates  who  did  not  want  to 
escape  immediately  before  rebellious  inmates 
clustered  for  breakout  attempt,  and  that  defen- 
dant thereafter  came  by  the  cell  many  times 
armed  with  a  short  piece  of  steel  with  a  sharp 
end  and  threatened  the  hostages  was  sufficient 
to  sustain  defendant's  comictions  for  at- 
tempted escape,  armed  kidnapping,  robbery, 
and  riot.  18  U.S. C.  §  751:  D.C.  Code  §§  22-502, 
22-1122,  22-2901,  22-3202.  United  States  v. 
Bridgeman.  523  F2d  1099,  1975  U.S.  App. 
LEXIS  11742  (C.A.D.C.  1975),  writ  of  certiorari 
denied  bv  425  U.S.  961.  96  S.  Ct.  1743,  96  S.  Ct. 
1744.  48  L.  Ed.  2d  206.  1976  U.S.  LEXIS  1553 
(1976K 

EWdence.  including  testimony  of  complain- 
ant and  others  concerning  incident,  reasonably 
permitted  a  finding  of  guilt  on  charges  of  armed 
kidnapping,  armed  assault  with  intent  to  kill, 
and  carn,ing  a  dangerous  weapon.  D.C.  Code 
§§  22-501.  22-2101,  22-3202.  22-3204.  Wooten 
V.  United  States.  343  A.2d  281.  1975  D.C.  App. 
LEXIS  240  (1975). 

E\'idence  that  defendant  assisted  in  detain- 
ing victim  and  in  retrieving  ransom  money 
supported  his  kidnapping  conviction,  at  least  as 
aider  and  abettor,  even  \^4thout  eWdence  that 
he  was  present  at  or  assisted  in  abduction  and 
transportation  of  \actim  across  state  lines.  18 
U.S.C.  §  1201(a).  United  States  v.  Seals.  130 
F3d  451,  1997  U.S.  App.  LEXIS  34307 
(C.A.D.C.  1997),  writ  of  certiorari  denied  bv  524 
U.S.  928.  118  S.  Ct.  2323,  141  L.  Ed.  2d  697, 
1998  U.S.  LEXIS  3923,  66  U.S.L.W.  3789 
( 1998).  writ  of  certiorari  denied  by  525  U.S. 
844,  119  S.  Ct.  111.  142  L.  Ed.  2d  89.  1998  U.S. 
LEXIS  5231,  67  U.S.L.W.  3232  (1998). 

E\^dence  was  not  insufficient  to  support  de- 
fendant's kidnapping  comaction  on  ground  \ic- 
tim  was  not  transported  subsequent  to  robbery. 
D.C.  Code  1981,  §§  22-2101,  22-2901.  Catlett  v. 
United  States,  545  A.2d  1202,  1988  D.C.  App. 
LEXIS  109  ( 1988),  wTit  of  certiorari  denied  by 
488  U.S.  1017,  109  S.  Ct.  814,  102  L.  Ed.  2d 
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803,  1989  U.S.  LEXIS  251,  57  U.S.L.W.  3453 
(1989). 

Defendants'  convictions  under  Hostage  Tak- 
ing Act  were  supported  by  evidence  that  they 
had  detained  captives  and  initially  sought  to 
recover  from  captives  money  which  captives 
allegedly  owed,  and  that  after  captives  pro- 
fessed poverty,  defendants  tried  to  get  hostages 
to  think  of  someone  who  might  lend  them 
money,  which  resulted  in  third  person  being 
brought  to  scene  and  paying  sum  for  release  of 
captives.  18  U.S.C.  §  1203.  United  States  v 
Lin,  101  F.3d  760,  1996  U.S.  App.  LEXIS  31848 
(C.A.D.C.  1996),  remanded  by  1998  U.S.  App. 
LEXIS  1975  (D.C.  Cir.  Jan.  13,  1998). 

Evidence  in  prosecution  for  kidnapping  for 
the  purpose  of  rape  and  assault  and  related 
firearms  offenses,  including  complainant's  tes- 
timony that  she  was  forced  to  drive  across  state 
line  and  engage  in  sexual  intercourse  with 
defendant,  was  sufficient  to  support  conviction. 
18  U.S.C.  §  1201(a);  D.C.  Code  §  22-2101. 
United  States  v.  Sheppard,  569  F.2d  114,  1977 
U.S.  App.  LEXIS  5791  (C.A.D.C.  1977). 

Even  without  defendant's  admissions,  evi- 
dence supported  conviction  for  kidnapping  in 
that  jury  could  conclude  that  victim  was  de- 
tained against  her  will  as  she  drove  to  her  home 
with  defendant  behind  her  and  walked  up  front 
path  followed  closely  by  defendant  holding  gun; 
witness'  testimony  that  defendant  was  about  to 
shoot  victim,  plainly  inconsistent  with  volun- 
tary presence  on  her  part,  was  confirmed  when 
he  in  fact  shot  her  repeatedly  as  she  tried  to 
flee,  and  defendant's  knowledge  that  victim  and 
her  drug-partner  had  valuable  quantity  of 
drugs  furnished  motive.  Erskines  v.  United 
States,  696  A.2d  1077,  1997  D.C.  App.  LEXIS 
147  (1997). 

There  was  sufficient  evidence  that  defendant, 
a  former  employee  of  a  federal  agency,  held 
victim,  a  former  coemployee,  against  his  will 
and  that  defendant  received  a  benefit  from  his 
conduct  so  as  to  sustain  conviction  for  kidnap- 
ping while  armed;  defendant  entered  office  of 
victim,  slammed  door,  pointed  gun  at  him,  and 
forced  victim  to  make  telephone  calls  until  he 
reached  agency  employee  of  defendant's  choice. 
D.C.  Code  1981,  §§  22-2101,  22-3202.  Dade  v 
United  States,  663  A.2d  547,  1995  D.C.  App. 
LEXIS  287  (1995). 

Weaknesses  in  complainant's  testimony  did 
not  render  evidence  insufficient  to  support  de- 
fendant's kidnapping  conviction;  defendant's 
own  testimony  about  "tussling  and  pulling  and 
yanking  and  hitting  and  slinging"  he  engaged 
in  with  complainant  corroborated  complain- 
ant's testimony  about  assault  and,  thus,  case 
was  not  one  in  which  complainant's  testimony 
was  incredible.  Davis  v.  United  States,  613  A.2d 
906,  1992  D.C.  App.  LEXIS  222  (1992). 

Testimony  regarding  restrictions  on  move- 
ment of  kidnapping  complainants  during  time 


that  they  should  have  been  testifying  at  crimi- 
nal trial,  including  that  gun  was  used  to  stop 
one  of  complainants  from  leaving  on  one  occa- 
sion, was  evidence  capable  of  persuading  jury 
beyond  reasonable  doubt  that  defendants  de- 
tained complainants  against  complainants' 
will,  notwithstanding  existence  of  evidence  in 
support  of  defense  theory  that  complainants 
were  not  held  against  their  will,  but  were 
seeking  to  avoid  having  to  testify  at  trial.  Bush 
V  United  States,  516  A.2d  186,  1986  D.C.  App. 
LEXIS  461  (1986),  writ  of  certiorari  denied  by 
513  U.S.  882,  115  S.  Ct.  217,  130  L.  Ed.  2d  145, 
1994  U.S.  LEXIS  6470,  63  U.S.L.W.  3263 
(1994). 

Evidence  that  first  defendant  took  complain- 
ant to  hospital,  rented  motel  room,  and  ap- 
peared daily  to  provide  money  for  food  and  that 
second  defendant  commented  that  another  in- 
dividual was  "just  doing  his  job"  when  he  used 
gun  to  prevent  complainant  from  leaving,  was 
sufficient  to  support  convictions  of  kidnapping 
while  armed.  Bush  v.  United  States,  516  A.2d 
186,  1986  D.C.  App.  LEXIS  461  (1986),  writ  of 
certiorari  denied  by  513  U.S.  882,  115  S.  Ct. 
217,  130  L.  Ed.  2d  145,  1994  U.S.  LEXIS  6470, 
63  U.S.L.W.  3263  (1994). 

Finding  that  defendant  participated  in 
kidnappings  and  was  not  merely  present  was 
sustained  by  evidence  that  three  separate  but 
related  offenses  were  committed  with  almost 
identical  modus  operandi  over  a  period  of  sev- 
eral months,  that  defendant  held  a  butcher 
knife  which  was  used  to  threaten  one  victim, 
that  he  held  second  victim's  legs  while  she  was 
raped  by  two  other  participants,  and  that  he  lay 
on  the  third  victim  and  ejaculated  upon  her. 
Warren  v  United  States,  515  A.2d  208,  1986 
D.C.  App.  LEXIS  429  (1986). 

Evidence  that  defendant  grabbed  victim  and 
forced  her  into  his  car  and  then  drove  her  three 
miles  from  point  of  abduction  to  empty  lot, 
where  he  assaulted  her  with  intent  to  commit 
sodomy  and  assaulted  her  with  intent  to  com- 
mit rape,  was  sufficient  to  support  separate 
kidnapping  conviction.  D.C.  Code  1981,  §§  22- 
501,  22-503,  22-2101,  22-3502.  Robinson  v 
United  States,  501  A.2d  1273,  1985  D.C.  App. 
LEXIS  538  (1985). 

Circumstantial  evidence,  including  com- 
plainant's testimony  that  her  abductor  held 
gun  to  her  head,  that  he  had  taken  one  of  her 
husband's  black  leather  gloves  from  car,  and 
that  he  had  emptied  her  pants  pockets  of 
money  and  watch,  and  other  evidence  that 
handgun  was  found  close  to  spot  where  defen- 
dant was  apprehended  after  he  had  run  from 
car  which  held  complainant,  that  defendant 
had  covered  gun  with  black  leather  glove,  and 
that  defendant  had  watch  and  money  on  per- 
son, was  sufficient  to  support  defendant's  con- 
victions for  armed  robbery,  rape  and  kidnap- 
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ping.  White  v.  United  States,  484  A.2d  553, 
1984  D.C.  App.  LEXIS  546  (1984). 

Evidence,  which  did  not  contain  direct  or 
circumstantial  evidence  that  taking  of  victims 
from  one  place  to  another  was  against  their  will 
or  any  indication  of  struggle,  was  not  sufficient 
to  support  defendant's  armed  kidnapping  con- 
victions. D.C.  Code  1973,  §§  22-2101,  22-3202. 
Head  v  United  States,  451  A.2d  615,  1982  D.C. 
App.  LEXIS  437  (1982). 

Evidence  that  victim  was  near  shopping  mall 
and  intended  to  go  to  her  sister's  home,  that 
defendant  had  said  he  intended  to  take  pistol  to 
shopping  mall  and  rob  some  of  the  women 
there,  that  defendant  admitted  that  he  shot  a 
woman  and  that  body  was  discovered  near 
hospital  was  insufficient  to  support  inference 
that  victim  was  taken  from  one  place  to  another 
against  her  will.  D.C.  Code§  22-2101.  Smoth- 
ers V  United  States,  403  A.2d  306,  1979  D.C. 
App.  LEXIS  397  (1979). 

Evidence  in  prosecution  for  kidnapping  and 
armed  robbery  was  sufficient  to  withstand  both 
defendant's  motion  for  acquittal  after  Govern- 
ment rested  and  her  motion  for  acquittal  after 
both  sides  had  rested.  D.C.  Code  §§  22-2101, 
22-2901,  22-3202.  Sinclair  v  United  States,  388 
A.2d  1201,  1978  D.C.  App.  LEXIS  490  (1978), 
writ  of  certiorari  denied  by  439  U.S.  1118,  99  S. 
Ct.  1026,  59  L.  Ed.  2d  77,  1979  U.S.  LEXIS  517 
(1979). 

Convictions  for  multiple  charges  arising  out 
of  armed  robbery  of  apartment  building  were 
supported  by  the  identification  of  defendants  by 
victims  and  police  officers,  and  testimony  that 
the  defendants' weapons  were  operational.  D.C. 
Code  1981,  §§  22-502,  22-1801(a),  22-2101,  22- 
2901,  22-3202,  22-3204(a,  b),  22-3214(a). 
Hanna  v  United  States,  666  A.2d  845,  1995 
D.C.  App.  LEXIS  202  (1995). 

Evidence,  including  permissible  inference 
jury  was  permitted  to  draw  from  fact  that 
defendant  was  found  within  an  hour  of  larceny 
in  exclusive  possession  of  recently  stolen  truck, 
supported  convictions  of  kidnapping  of  truck 
helper,  armed  robbery  and  assault  with  a  dan- 
gerous weapon.  D.C.  Code  §§  22-502,  22-2101, 
22-2901,  22-3202.  United  States  v  Wolford,  444 
F.2d  876,  1971  U.S.  App.  LEXIS  11155 
(C.A.D.C.  1971). 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  of  six  counts  of  armed  kidnap- 
ping, five  counts  of  armed  rape,  two  counts  of 
armed  robbery,  and  one  count  each  of  assault 
with  a  deadly  weapon  and  armed  assault  with 
intent  to  commit  sodomy.  D.C.  Code  §§  22-502, 
22-2101,  22-2801,  22-2901,  22-3202,  22-3502. 
Davis  V  United  States,  367  A.2d  1254,  1976 
D.C.  App.  LEXIS  448  (1976),  writ  of  certiorari 
denied  by  434  U.S.  847,  98  S.  Ct.  154,  54  L.  Ed. 
2d  114,  1977  U.S.  LEXIS  3112  (1977). 

Witnesses  and  evidence,  generally. 

Conduct  of  prosecution  in  preliminary  hear- 
ing, wherein,  after  testimony  of  complaining 


witness  had  been  taken,  government  moved  to 
dismiss  when  defendant  sought  to  test  credibil- 
ity of  complainant  by  calling  her  mother,  and 
magistrate  granted  motion,  did  not  warrant 
dismissal  of  kidnapping  indictment  or,  in  the 
alternative,  suppression  of  complainant's  testi- 
mony D.C.  Code  §  22-2101;  18  U.S.C.  §  1201. 
United  States  v  Regisser,  309  F.  Supp.  879, 
1970  U.S.  Dist.  LEXIS  12662  (D.D.C1970). 

Trial  court,  in  prosecution  for  armed  robbery, 
kidnapping,  and  sexual  abuse,  did  not  violate 
defendant's  and  codefendant's  Sixth  Amend- 
ment right  of  confrontation  by  limiting  defen- 
dant's and  codefendant's  cross-examination  of 
witness  concerning  witness's  mental  state  to 
date  charged  offenses  occun^ed  and  during  any 
other  time  about  witness  might  have  testified; 
evidence  of  witness's  mental  condition  at  an- 
other time  in  his  life  was  not  relevant  to  wit- 
ness's perception  of  events  on  the  night  offenses 
occurred.  Bryant  v.  United  States,  859  A.2d 
1093,  2004  D.C.  App.  LEXIS  526  (2004). 

Trial  judge's  actions  in  murder  and  kidnap- 
ping prosecution  in  cutting  off  defense  counsel 
before  she  completed  her  questioning  of  a  wit- 
ness as  to  what  the  witness  had  told  her  at  jail 
on  a  previous  occasion,  in  order  to  keep  defense 
counsel  from  putting  herself  in  a  position  where 
she  could  be  called  to  testify,  did  not  violate 
defendant's  right  to  confront  witnesses  against 
him.  D.C.  Code  1981,  §§  22-2101,  22-2401,  22- 
3202;  U.S.  Const.Amend.  6.  Ford  v  United 
States,  487  A.2d  580,  1984  D.C.  App.  LEXIS 
584  (1984). 

Prosecutor's  opening  questions  on  cross-ex- 
amination of  defendant's  character  witnesses  in 
prosecution  for  murder  and  kidnapping,  as  to 
whether  the  witnesses  had  been  with  defen- 
dant on  day  of  the  murder,  were  a  proper 
attempt  to  establish  the  limitations  of  the  char- 
acter testimony  D.C.  Code  1981,  §§  22-2101, 
22-2401,  22-3202.  Ford  v  United  States,  487 
A.2d  580,  1984  D.C.  App.  LEXIS  584  (1984). 

There  was  sufficient  inconsistency  between 
murder  defendant's  omission  to  tell  police  of 
her  encounter  with  murder  victim  on  day  of  his 
death  when  she  waived  her  Miranda  rights  and 
talked  to  police  and  her  testimony  at  trial  to 
make  it  permissible  for  the  state  to  impeach 
defendant  on  the  basis  of  her  omission,  since 
under  the  circumstances  it  would  have  been 
natural  for  defendant  to  mention  fact  that  she 
had  been  with  the  victim  on  the  day  of  his 
death,  and  since  defendant  knew  that  the  mur- 
der victim  h  ad  been  killed  only  hours  after  she 
saw  him  alive.  D.C.  Code  1981,  §§  22-2101, 
22-2401,  22-3202.  Ford  v  United  States,  487 
A.2d  580,  1984  D.C.  App.  LEXIS  584  (1984). 

Kidnapping  conviction  can  be  based  on  cir- 
cumstantial evidence.  D.C.  Code  §  22-2101. 
Smothers  v  United  States,  403  A.2d  306,  1979 
D.C.  App.  LEXIS  397  (1979). 
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Refusal  to  compel  a  mental  examination»of 
complaining  witness  in  prosecution  for  kidnap- 
ping 14-year-old  boy  for  purpose  of  sexually 
assaulting  him  was  not  an  abuse  of  discretion, 
notwithstanding  accused's  contentions  that 
such  an  examination  would  have  revealed  evi- 
dence of  a  distorted  perception  of  reality  and 
sexual  fantasies  helpful  to  defense  theory  that 


boy  consented  to  the  alleged  assault  and  that 
refusal  to  order  such  examination  constituted  a 
violation  of  accused's  right  to  effective  assis- 
tance of  counsel.  D.C.  Code  §  22-2101;  U.S. 
Const.  Amend.  6.  Ledbetter  v.  United  States, 
350  A.2d  379,  1976  D.C.  App.  LEXIS  451 
(1976). 
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Chapter  21.  Murder;  Manslaughter. 


Sec. 

22-2101.  Murder  in  the  first  degree  —  Pur- 
poseful killing;  killing  while  per- 
petrating certain  crimes. 

22-2102.  Same  —  Placing  obstructions  upon  or 
displacement  of  railroads. 

22-2103.  Murder  in  the  second  degree. 

22-2104.  Penalty  for  murder  in  first  and  sec- 
ond degrees. 


Sec. 

22-2104.01.  Sentencing  procedure  for  murder 

in  the  first  degree. 
22-2105.  Penalty  for  manslaughter. 
22-2106.  Murder  of  law  enforcement  officer. 
22-2107.  Penalty  for  solicitation  of  murder  or 

other  crime  of  violence. 


§  22-2101.  Murder  in  the  first  degree  —  Purposeful  killing; 
killing  while  perpetrating  certain  crimes. 

Whoever,  being  of  sound  memory  and  discretion,  kills  another  purposely, 
either  of  deliberate  and  premeditated  malice  or  by  means  of  poison,  or  in 
perpetrating  or  attempting  to  perpetrate  an  offense  punishable  by  imprison- 
ment in  the  penitentiary,  or  without  purpose  to  do  so  kills  another  in 
perpetrating  or  in  attempting  to  perpetrate  any  arson,  as  defined  in  §  22-301 
or  §  22-302,  first  degree  sexual  abuse,  first  degree  child  sexual  abuse,  first 
degree  cruelty  to  children,  mayhem,  robbery,  or  kidnaping,  or  in  perpetrating 
or  attempting  to  perpetrate  any  housebreaking  while  armed  with  or  using  a 
dangerous  weapon,  or  in  perpetrating  or  attempting  to  perpetrate  a  felony 
involving  a  controlled  substance,  is  guilty  of  murder  in  the  first  degree.  For 
purposes  of  imprisonment  following  revocation  of  release  authorized  by  §  24- 
403.01(b)(7),  murder  in  the  first  degree  is  a  Class  A  felony. 

(Mar.  3,  1901,  31  Stat.  1321,  ch.  854,  §  798;  June  12,  1940,  54  Stat.  347,  ch. 
339;  Sept.  26,  1992,  D.C.  Law  9-153,  §  2(a),  39  DCR  3868;  May  23,  1995,  D.C. 
Law  10-257,  §  401(b)(1),  42  DCR  53;  May  16,  1998,  D.C.  Law  12-113,  §  2,  44 
DCR  6931;  June  8,  2001,  D.C.  Law  13-302,  §  4(a),  47  DCR  7249.) 


Cross  references.  —  Life-sustaining  proce- 
dures, health  care  provider  immunity  for  good 
faith  conduct,  see  §  7-627. 

Sex  offender  registration,  sexually  violent 
offense  defined,  see  §  22-4101. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  11-502,  22-2103,  23-546,  and 
24-251.02. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2401. 

1973  Ed.,  §  22-2401. 

Effect  of  amendments.  —  D  C.  Law  13-302 
added  the  last  sentence. 

Emergency  legislation.  —  For  temporary 
(90-day)  amendment  of  section,  see  §  4(a)  of 
the  Sentencing  Reform  Emergency  Amendment 
Act  of  2000  (D.C.  Act  13-410,  August  11,  2000, 
47  DCR  7271). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §§  4(a)  and  11  of  the  Sentencing 
Reform  Congressional  Review  Emergency 
Amendment  Act  of  2001  (D.C.  Act  13-462,  No- 
vember 7,  2000,  47  DCR  9443). 


For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(a)  of  Sentencing  Reform  Congres- 
sional Review  Emergency  Amendment  Act  of 
2001  (D.C.  Act  14-2,  February  2,  2001,  48  DCR 
2239). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(a)  of  Sentencing  Reform  Second 
Congressional  Review  Emergency  Amendment 
Act  of  2001  (D.C.  Act  14-51,  May  2,  2001,  48 
DCR  4370). 

Legislative  history  of  Law  9-153.  —  For 
legislative  history  of  D.C.  Law  9-153,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2104.01. 

Legislative  history  of  Law  10-257.  —  Law 

10-257,  the  "Anti-Sexual  Abuse  Act  of  1994," 
was  introduced  in  Council  and  assigned  Bill 
No.  10-87,  which  was  referred  to  the  Committee 
on  the  Judiciary.  The  Bill  was  adopted  on  first 
and  second  readings  on  November  1,  1994,  and 
December  6,  1994,  respectively.  Signed  by  the 
Mayor  on  December  28,  1994,  it  was  assigned 
Act  No.  10-385  and  transmitted  to  both  Houses 
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of  Congress  for  its  review,  D.C.  Law  10-257 
became  effective  May  23,  1995. 

Legislative  history  of  Law  12-113.  —  Law 

12-113,  the  "Felony  Murder  Amendment  Act  of 
1997,"  was  introduced  in  Council  and  assigned 
Bill  No.  12-139,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  Septem- 
ber 22,  1997,  and  October  7,  1997,  respectively. 


Signed  by  the  Mayor  on  October  17,  1997,  it 
was  assigned  Act  No.  12-176  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  12-113  became  effective  on  May  16,  1998. 

Legislative  history  of  Law  13-302.  —  For 
Law  13-302,  see  notes  following  §  22-722. 

Editor's  notes.  —  Section  11  of  D.C.  Law 
13-302  provided:  "This  act  shall  apply  to  of- 
fenses committed  on  or  after  August  5,  2000." 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
— ^Accomplice  testimony,  admissibility  of  evi- 
dence. 

— ^Admissions  by  accused,  admissibility  of  evi- 
dence. 

— Cause  of  death,  admissibility  of  evidence. 

— Character  and  habits  of  accused,  admissibil- 
ity of  evidence. 

— Character  and  habits  of  victim,  admissibility 
of  evidence. 

— Circumstances  preceding  act,  admissibility  of 
evidence. 

— Commission  of  or  attempt  to  commit  other 
unlawful  act,  admissibility  of  evidence. 

— Confessions,  admissibility  of  evidence. 

— Declarations  by  accused,  admissibility  of  ev- 
idence. 

— Declarations  by  third  persons,  admissibility 
of  evidence. 

— Documentary  or  demonstrative  evidence,  ad- 
missibility of  evidence. 

— Dying  declarations,  admissibility  of  evidence. 

— Evidence  from  prior  proceedings,  admissibil- 
ity of  evidence. 

— Evidence  incriminating  others,  admissibility 
of  evidence. 

— Harmless  or  reversible  error,  admissibility  of 
evidence. 

— Hearsay,  admissibility  of  evidence. 

— Identity  of  accused,  admissibility  of  evidence. 

— Insanity,  admissibility  of  evidence. 

— Intent  or  motive,  admissibility  of  evidence. 

— Intoxication,  admissibility  of  evidence. 

— Judicial  notice. 

— Malice,  deliberation,  and  premeditation,  ad- 
missibility of  evidence. 

— Materiality,  admissibility  of  evidence. 

— Means  or  instrument  used,  admissibility  of 
evidence. 

— Nature  of  act  and  attendant  circumstances, 
admissibility  of  evidence. 

— Other  offenses,  admissibility  of  evidence. 

— Passion  and  provocation,  admissibility  of  ev- 
idence. 

— Personal  relations  of  parties,  admissibility  of 
evidence. 

— Relevancy,  admissibility  of  evidence. 
— Res  gestae,  admissibility  of  evidence. 


— Self-defense,  admissibility  of  evidence. 

— Subsequent  incriminating  or  exculpatory  cir- 
cumstances, admissibility  of  evidence. 

Arguments  and  conduct  of  counsel. 

Collateral  estoppel  and  res  judicata. 

Conflict  of  interest,  counsel  for  accused. 

— Adequacy  of  representation,  counsel  for  ac- 
cused. 

— Number  of  counsel,  counsel  for  accused. 

Constitutional  rights  of  accused. 

Construction  with  federal  law. 

Counsel  for  accused. 

— Deprivation  or  allowance  of  counsel. 

Defenses. 

— Aggression  or  provocation  to  attack,  de- 
fenses. 

— Apprehension  of  danger,  defenses. 
— Defense  of  another,  defenses. 
— Defense  of  habitation,  defenses. 
— Defense  of  property,  defenses. 
— Duty  to  retreat,  defenses. 
— In  general. 
— Insanity,  defenses. 
— Intoxication,  defenses. 

— Prevention  of  commission  of  offense,  de- 
fenses. 

— Self-defense,  generally,  defenses. 
— Third  party  perpetrator,  defenses. 
Degrees  of  murder. 

— Elements  common  to  both,  degrees  of  mur- 
der. 

— Elements  distinguishing  first  and  second  de- 
gree murder,  degrees  of  murder. 
— First  degree,  degrees  of  murder. 
— In  general. 

— Second  degree,  degrees  of  murder. 
Different  offenses  in  same  transaction. 
Discovery. 
Double  jeopardy. 
Examination  of  witnesses. 
— Compelling  calling  of  witness,  examination  of 
witnesses. 

— Competency  of  witnesses,  examination  of 
witnesses. 

— Confrontation  of  witnesses,  examination  of 
witnesses. 

— Credibility  and  impeachment,  examination 
of  witnesses. 

— Cross-examination  and  re-examination,  ex- 
amination of  witnesses. 
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— Harmless  or  reversible  error,  examination  of 
witnesses. 

— Immunity. 

Felony-murder. 

— Burglary,  felony-murder. 

— Causal  connection,  felony-murder. 

— Continuing  offenses,  felony-murder. 

— Dangerous  or  deadly  weapon,  felony-murder. 

— Furtherance  of  common  design,  felony-mur- 
der. 

— In  general. 

— Persons  liable,  felony-murder. 
— Purposeful  and  intentional  homicide,  felony- 
murder. 
— Robbery,  felony-murder. 
Harmless  or  reversible  error. 
— In  general. 

— Preliminary  proceedings,  harmless  or  revers- 
ible error. 

Indictment  or  information. 

— Commission  or  attempt  to  commit  other  of- 
fense, indictment  or  information. 

— In  general. 

— Intent  or  motive,  indictment  or  information. 

— Issues,  proof,  and  variance,  indictment  or 
information. 

— Joinder  of  counts  and  parties,  indictment  or 
information. 

— Lesser  included  offenses,  indictment  or  infor- 
mation. 

— Malice,  indictment  or  information. 
— Place  and  time  of  death,  indictment  or  infor- 
mation. 

— Place  of  offense,  indictment  or  information. 

— Specification  of  grade  or  degree  of  homicide, 
indictment  or  information. 

— Wound  or  other  injury  causing  death,  indict- 
ment or  information. 

Instructions. 

— Accident  or  misfortune,  instructions. 

— Aiding  and  abetting,  instructions. 

— Cause  of  death,  instructions. 

— Commission  or  attempt  to  commit  other  of- 
fense, instructions. 

— Defense  of  another,  instructions. 

— Defense  of  habitation,  instructions. 

— Deliberation  and  premeditation,  instruc- 
tions. 

— Grade  or  degree  of  offense,  instructions. 

— Harmless  or  reversible  error,  instructions. 

— In  general. 

— Insanity,  instructions. 

— Instructions  after  submission  of  cause. 

— Instructions  already  given. 

— Intent  or  motive,  instructions. 

— Intoxication,  instructions. 

— Lesser  included  offenses,  instructions. 

— Limiting  instructions. 

— Malice,  instructions. 

— Nature  and  circumstances  of  act,  instruc- 
tions. 

— Nature  of  means  or  instrument  used,  instruc- 
tions. 


— Necessity  for  request,  instructions. 
— Passion  and  provocation,  instructions. 
— Persons  liable,  instructions. 
— Province  of  jury,  instructions. 
— Resistance  to  unlawful  acts,  instructions. 
— Self-defense,  instructions. 
— Sentence  and  punishment,  instructions. 
Joint  or  separate  trial  of  charges. 
Joint  or  separate  trials  of  codefendants. 
Merger  of  offenses. 
Nature  and  elements  of  homicide. 
Nature  and  elements  of  murder. 
— Cause  of  death,  nature  and  elements  of  ho- 
micide. 

— Common  law,  nature  and  elements  of  homi- 
cide. 

— Deliberation  and  premeditation,  nature  and 
elements  of  murder. 

— Express  malice,  nature  and  elements  of  mur- 
der. 

— Implied  malice,  nature  and  elements  of  mur- 
der. 
— In  general. 
— In  general. 

— Intent  or  design  to  effect  death,  nature  and 

elements  of  murder. 
— Killing  one  with  design  to  effect  death  of 

another,  nature  and  elements  of  murder. 
— Malice  generally,  nature  and  elements  of 

murder. 

— Provocation,  nature  and  elements  of  homi- 
cide. 

— Time  of  death,  nature  and  elements  of  homi- 
cide. 
New  trial. 
Persons  liable. 

— Accessories,  persons  liable. 
— In  general. 

— Principals,  aiders,  abettors,  and  accomplices, 

persons  liable. 
Pleas. 

Presumptions  and  burden  of  proof. 
— Corpus  delicti,  presumptions  and  burden  of 
proof. 

— Deliberation  and  premeditation,  presump- 
tions and  burden  of  proof. 

— Excuse  or  justification,  presumptions  and 
burden  of  proof. 

— Felony-murder,  presumptions  and  burden  of 
proof. 

— Grade  or  degree  of  offense,  presumptions  and 

burden  of  proof. 
— Insanity,  presumptions  and  burden  of  proof. 
— Intent  or  motive,  presumptions  and  burden 

of  proof 

— Malice,  presumptions  and  burden  of  proof 
— Nature  and  elements  of  offenses. 
— Self-defense,  presumptions  and  burden  of 
proof. 

Prosecutor's  statements. 
Purposes  and  legislative  intent. 
Questions  of  law  and  fact. 
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— Confessions  and  admissions,  questions  of  law 
and  fact. 

— Credibility  of  witnesses,  questions  of  law  and 
fact. 

— Defense  of  another,  questions  of  law  and  fact. 
— Grade  or  degree  of  offense,  questions  of  law 

and  fact. 
— In  general. 

— Insanity  or  intoxication,  questions  of  law  and 
fact. 

— Juror  misconduct. 

— Nature  and  elements  of  offense,  questions  of 

law  and  fact. 
— Passion  and  provocation,  questions  of  law 

and  fact. 

— Principals  and  accessories,  questions  of  law 
and  fact. 

— Self-defense,  questions  of  law  and  fact. 
— Unlawful  character  of  act  of  deceased,  ques- 
tions of  law  and  fact. 
Relation  to  other  law. 
Review. 

— Determination  and  disposition,  review. 
— In  general. 

— Presentation  and  reservation  of  grounds  for 
review. 

— Scope  of  review. 

Searches  and  seizures. 

Sentence  and  punishment. 

— Good  conduct  credits,  sentence  and  punish- 
ment. 

— Harmless  or  reversible  error,  sentence  and 
punishment. 

— Juvenile  offenders,  sentence  and  punish- 
ment. 

— Life  sentence,  sentence  and  punishment. 
— Nature  and  extent  of  punishment. 
— Powers  of  successor  judge,  sentence  and  pun- 
ishment. 
Speedy  trial  rights. 
Stipulations. 
Validity 
Venue. 

Verdict  or  findings  of  fact. 

Weight  and  sufficiency  of  evidence. 

— Commission  of  or  attempt  to  commit  other 

offense,  weight  and  sufficiency  of  evidence. 
— Commission  of  or  participation  in  act  by 

accused,  weight  and  sufficiency  of  evidence. 
— Defense  of  another,  weight  and  sufficiency  of 

evidence. 

— Degree  of  homicide,  weight  and  sufficiency  of 
evidence. 

— Degree  of  murder,  weight  and  sufficiency  of 
evidence. 

— Deliberation  and  premeditation,  weight  and 

sufficiency  of  evidence. 
— Hearsay,  weight  and  sufficiency  of  evidence. 
— Identity  of  accused,  weight  and  sufficiency  of 

evidence. 

— Identity  of  deceased,  weight  and  sufficiency 

of  evidence. 
— In  general. 


— Insanity,  weight  and  sufficiency  of  evidence. 
— Intent  or  motive,  weight  and  sufficiency  of 
evidence. 

— Intoxication,  weight  and  sufficiency  of  evi- 
dence. 

— Juvenile  offenders,  weight  and  sufficiency  of 
evidence. 

— Malice,  weight  and  sufficiency  of  evidence. 

— Place  and  time  of  death,  weight  and  suffi- 
ciency of  evidence. 

— Principals  and  accessories,  weight  and  suffi- 
ciency of  evidence. 

— Self-defense,  weight  and  sufficiency  of  evi- 
dence. 

Admissibility  of  evidence. 

—  Accomplice  testimony,  admissibility  of 

evidence. 

Suspicion  of  codefendants  charged  with  first- 
degree  murder  that  some  understanding  ex- 
isted that  witness,  who  had  also  participated  in 
alleged  murder,  might  not  be  prosecuted  or  that 
he  believed  he  would  not  be,  was  not  sufficient 
to  exclude  his  otherwise  admissible  testimony 
as  to  details  of  crime.  D.C.  Code  1961,  §  22- 
2401.  Brown  v.  United  States,  375  F.2d  310, 
1966  U.S.  App.  LEXIS  3854  (C.A.D.C.  1966), 
writ  of  certiorari  denied  by  388  U.S.  915,  87  S. 
Ct.  2133,  18  L.  Ed.  2d  1359,  1967  U.S.  LEXIS 
1180  (1967). 

Trial  court  did  not  abuse  its  discretion  in 
murder  prosecution  by  refusing  to  permit  de- 
fense witness  to  testify  about  a  shooting  in 
which  co-defendant,  who  entered  a  plea  and 
testified  against  defendant,  was  presumably 
involved  on  his  own  and  not  at  the  direction  of 
defendant;  testimony  would  have  been  confus- 
ing if  permitted,  as  co-defendant  testified  that 
he  did  not  shoot  at  rival  gang  members  for  his 
"own  purposes,"  and  other  than  prior  shooting 
and  shooting  that  resulted  in  victim's  death, 
co-defendant  was  never  questioned  about  any 
others  in  which  he  was  involved,  whether  on  his 
own  or  in  defendant's  behalf.  Dockery  v.  United 
States,  853  A.2d  687,  2004  D.C.  App.  LEXIS 
274  (2004). 

—  Admissions  by  accused,  admissibility  of 

evidence. 

Conversation  in  which  codefendants  related 
to  a  nonaccomplice  the  events  giving  rise  to 
murder  prosecution,  including  defendant's  in- 
volvement in  chasing,  abducting,  and  deliver- 
ing victim  to  one  of  the  codefendants  who 
placed  him  in  trunk  of  car,  was  admissible  as  an 
adoptive  admission  by  defendant,  where  defen- 
dant neither  appeared  surprised  by  what  code- 
fendants were  saying  nor  denied  that  he  was 
involved  in  the  ways  that  they  described. 
Dowtin  V.  United  States,  999  A.2d  903,  2010 
D.C.  App.  LEXIS  412  (2010). 

Individual's  alleged  admission  to  committing 
murder  was  completely  uncorroborated,  even 
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by  other  defense  evidence,  such  that  it  could  not 
be  used  in  post-trial  motion  as  newly  discov- 
ered evidence  to  advance  third-party  perpetra- 
tor defense;  individual  refused  to  sign  an  affi- 
davit or  to  testify,  there  was  no  explanation  as 
to  individual's  motive  for  possibly  being  at  the 
crime  site  at  the  exact  moment  victim  was 
murdered,  and  no  witnesses,  including  defense 
witnesses,  ever  placed  individual  at  the  scene 
during  the  trial.  Williamson  v.  United  States, 
993  A.2d  599,  2010  D.C.  App.  LEXIS  207 
(2010). 

Defendant's  admission  with  respect  to  the 
premeditation  element  of  first-degree  murder, 
i.e.,  his  statements  to  jailhouse  informant  that 
he  had  been  involved  in  an  earlier  fight  with 
victim  and  that  he  had  wanted  to  see  the  victim 
again,  was  corroborated  by  independent  evi- 
dence; testimony  of  two  attendees  of  outdoor 
cookout  at  which  victim  was  killed  showed  that 
defendant  arrived  at  the  cookout  already 
armed,  that  he  waited  for  victim  to  approach, 
and  that  when  victim  was  close,  he  drew  the 
gun  and  fired  repeatedly  before  fleeing.  West  v. 
United  States,  866  A.2d  74,  2005  D.C.  App. 
LEXIS  9  (2005). 

Threats  e\'idence  obtained  through  witness's 
testimony  describing  manner  in  which  two  trial 
spectators  made  throat-slashing  gestures  to 
him  during  his  testimony  during  murder  trial 
met  foundational  requirement  of  showing  that 
threats  were  made  with  defendant's  knowledge 
or  authorization,  and  was  admissible  as  rele- 
vant to  showing  defendant's  consciousness  of 
guilt;  officer  testified  that  while  witness  was 
testifying,  defendant  communicated  three  or 
four  times  by  gesture  with  spectators,  prompt- 
ing spectators  to  sit  in  a  position  in  courtroom 
where  witness  could  see  them  and  their  throat- 
slashing  gestures.  Ebron  v.  United  States,  838 
A.2d  1140,  2003  D.C.  App.  LEXIS  755  (2003), 
writ  of  certiorari  denied  by  543  U.S.  939,  125  S. 
Ct.  347,  160  L.  Ed.  2d  247,  2004  U.S.  LEXIS 
6901,  73  U.S.L.W  3236  (2004). 

A  defendant's  failure  to  object  to  or  deny  a 
codefendant's  statements  at  time  they  were 
made  is  especially  probative  of  defendant's  ac- 
quiescence if  they  are  made  in  presence  of  a 
third  party  who  was  not  an  accomplice  in  the 
crime.  D.C.  Code  §§  22-1801(a),  22-2401,  22- 
2901.  Brown  v  United  States,  464  A.2d  120, 
1983  D.C.  App.  LEXIS  437  (1983). 

—  Cause  of  death,  admissibility  of  evi- 
dence. 

Although  medical  testimony  is  certainly  the 
preferred  manner  of  proving  cause  of  death,  it 
is  not  indispensable  when  the  evidence  is  such 
that  any  layman  of  average  intelligence  would 
know  from  his  own  knowledge  and  experience 
that  the  injuries  were  the  cause  of  death.  Battle 
V  United  States,  754  A.2d  312,  2000  D.C.  App. 
LEXIS  127  (2000). 


In  the  trial  of  an  accused  for  the  murder  of 
his  wife,  the  defense  being  suicide,  evidence 
that  six  months  before  the  shooting  and  three 
months  before  her  marriage  the  deceased 
bought  a  revolver  and  declared  her  intention  to 
use  it  upon  herself  under  certain  circumstances 
is  too  remote  to  be  admissible.  U.S.  v.  Cross,  20 
D.C.  365  (D.C.Sup.  1892). 

—  Character  and  habits  of  accused,  admis- 
sibility of  evidence. 

Question  of  guilt  of  murder  and  question  of 
punishment  were  properly  submitted  together, 
defendant  being  permitted  to  introduce  charac- 
ter testimony,  possibly  relevant  to  choice  of 
sentences,  before  submission.  D.C.  Code  1961, 
§  22-2404.  United  States  v  White,  225  F.  Supp. 
514,  1963  U.S.  Dist.  LEXIS  6247  (D.D.C1963), 
remanded  by  349  F.2d  965,  121  U.S.  App.  D.C. 
287,  1965  U.S.  App.  LEXIS  5055  (1965). 

Proffered  testimony  by  defendant's  employer 
as  to  defendant's  conduct  as  employee  and 
activities  in  his  own  home  was  insufficiently 
related  to  issue  of  justifiable  provocation  to  be 
admissible  in  homicide  prosecution,  as  was 
proffered  testimony  by  defendant's  mother. 
United  States  v  WTiite,  225  F.  Supp.  514,  1963 
U.S.  Dist.  LEXIS  6247  (D.D.C1963),  remanded 
by  349  F2d  965,  121  U.S.  App.  D.C.  287,  1965 
U.S.  App.  LEXIS  5055  (1965). 

Testimony  of  defendant's  former  wife  that 
defendant  became  quarrelsome  when  drinking 
at  the  time  that  they  were  married  more  than 
20  years  prior  to  killing  of  defendant's  girl- 
friend had  little  or  no  relevance  to  relationship 
between  defendant  and  his  girlfriend.  Clark  v. 
United  States,  593  A.2d  186,  1991  D.C.  App. 
LEXIS  188  (1991). 

Ordinarily,  in  a  homicide  trial,  character  of 
deceased  is  irrelevant  to  question  whether  ac- 
cused has  committed  crime  charged;  but,  where 
evidence  tends  to  show,  even  in  slightest  de- 
gree, that  killing  was  in  self-defense  or  leaves 
any  doubt  as  to  identity  of  first  aggressor, 
peaceful  or  violent  character  of  decedent  be- 
comes particularly  significant  and  should  be 
admitted.  Carter  v  United  States,  475  A.2d 
1118,  1984  D.C.  App.  LEXIS  363  (1984),  writ  of 
certiorari  denied  by  469  U.S.  1226,  105  S.  Ct. 
1222,  84  L.  Ed.  2d  362,  1985  U.S.  LEXIS  1097, 
53  U.S.L.W.  3599  (1985). 

Whether  a  defendant  or  some  other  defense 
witness  in  homicide  prosecution  testifies  about 
deceased  victim's  violent  character  or  its  rele- 
vance to  "reasonable  fear"  and/or  "aggressor" 
aspects  of  self-defense  claim,  general  rule  of 
policy  against  admission  of  evidence  about  de- 
fendant's own  character  shall  prevail,  unless 
defendant  first  places  her  own  good  character 
in  issue.  Johns  v.  United  States,  434  A.2d  463, 
1981  D.C.  App.  LEXIS  342  (1981). 

In  murder  prosecution,  testimony  concerning 
defendant's  homosexual  relationship  with  vie- 


477 


§  22-21 01  Criminal  Offenses  and  Penalties 


tim  was  admissible,  in  that  testimony  was 
highly  relevant  to  question  of  motive  or  intent, 
the  central  issue  in  the  case,  and  was  not 
presented  in  such  way  as  to  be  unduly  inflam- 
matory. Smith  V.  United  States,  381  A.2d  258, 
1977  D.C.  App.  LEXIS  308  (1977). 

—  Character  and  habits  of  victim,  admis- 

sibility of  evidence. 

Evidence  of  the  previous  bad  character  of 
deceased,  killed  in  the  act  of  committing  a 
felony,  is  admissible  on  indictment  for  a  murder 
committed  by  means  of  a  spring  gun.  U.S.  v. 
GiUiam,  25  F.Cas.  1319,  1882  U.S.  App.  LEXIS 
2913  (1882). 

Evidence  of  the  defendant's  knowledge  of  the 
victim's  reputation  for  violence  is  admissible  to 
support  a  self-defense  claim,  because  it  tends  to 
support  the  contention  that  the  accused  acted 
from  an  honest  and  reasonable  apprehension  of 
imminent  bodily  harm  because  of  the  informa- 
tion imparted  to  him  about  the  complainant. 
Hart  V.  United  States,  863  A.2d  866,  2004  D.C. 
App.  LEXIS  686  (2004). 

Except  in  homicide  cases  (where  the  person 
alleged  to  have  been  the  aggressor  is  unavail- 
able for  questioning),  neither  evidence  of  the 
victim's  prior  violent  acts  nor  evidence  of  repu- 
tation for  violence  can  be  admitted  for  the 
purpose  of  proving  that  the  victim  was  the  first 
aggressor.  Hart  v.  United  States,  863  A.2d  866, 
2004  D.C.  App.  LEXIS  686  (2004). 

Where  defendant  in  murder  case  has  raised 
defense  of  accident,  suicide,  or  self-defense, 
victim's  state  of  mind  is  of  particular  concern  to 
jury.  United  States  v.  Wilhams,  697  A.2d  1244, 
1997  D.C.  App.  LEXIS  165  (1997). 

Probative  value  of  testimony  by  decedent's 
father  concerning  decedent's  vocation  as  social 
worker,  which  testimony  provided  some  back- 
ground on  victim's  life  and  career  and  her 
relationship  to  defendant,  was  not  outweighed 
by  any  possible  prejudice  to  defendant.  Fornah 
V.  United  States,  460  A.2d  556,  1983  D.C.  App. 
LEXIS  353  (1983). 

In  criminal  proceeding  charging  assault  or 
homicide,  evidence  of  victim's  general  reputa- 
tion for  violence,  or  evidence  of  specific  prior 
acts  of  violence  which  were  known  to  defen- 
dant, may  be  used  to  support  defendant's  claim 
of  self-defense.  Cooper  v.  United  States,  353 
A.2d  696,  1975  D.C.  App.  LEXIS  269  (1975). 

—  Circumstances  preceding  act,  admissi- 

bility of  evidence. 

Where,  in  prosecution  of  defendant  for  first- 
degree  murder  and  canying  dangerous 
weapon,  there  was  no  claim  of  self-defense, 
suicide,  accidental  death  or  any  other  plausible 
issue  that  would  justify  inquiry  into  victim's 
state  of  mind,  court  committed  prejudicial  error 
in  admitting  testimony  by  victim's  wife  that 
victim  was  frightened  that  he  might  be  killed 


by  defendant.  United  States  v.  Brown,  490  F.2d 
758,  1973  U.S.  App.  LEXIS  6261  (C.A.D.C. 
1973). 

Alleged  conversation  between  defendant  and 
homicide  victim  that  deceased  had  demanded 
that  defendant  give  him  defendant's  gun  so 
that  he  could  kill  a  third  party  was  irrelevant 
and  incompetent  to  show  that  deceased  in- 
tended to  kill  the  defendant  or  that  deceased 
had  shown  any  malice  towards  defendant  and 
the  defendant's  testimony  was  properly  ex- 
cluded. United  States  v.  Hardin,  443  F.2d  735, 
1970  U.S.  App.  LEXIS  5866  (C.A.D.C.  1970). 

Evidence  of  one  defendant's  activities  prior  to 
alleged  homicide  was  admissible  in  prosecution 
of  three  defendants  for  such  homicide,  in  view 
of  close  proximity,  in  time,  place  and  persons 
between  such  activities  and  subsequent  homi- 
cide. D.C.  Code  1961,  §  22-2401.  Turberville  v. 
U.S.,  303  F.2d  411,  1962  U.S.  App.  LEXIS  6036 
(C.A.D.C.  1962). 

In  murder  prosecution,  evidence  of 
uncommunicated  complaint  which  victim  of  de- 
fendant had  made  about  his  work  prior  to  the 
offense  was  properly  excluded,  where  the  com- 
plaint was  not  a  threat,  and  there  was  no  claim 
of  self-defense.  Fisher  v.  U.S.,  149  F2d  28,  1945 
U.S.  App.  LEXIS  2550  (1945). 

In  a  prosecution  for  assault  to  kill,  where  the 
defense  was  insanity,  testimony  that  defendant 
had  called  at  the  home  of  his  victim  on  the 
morning  in  question  was  competent  to  show 
purpose  and  calculation  on  his  part.  Crock  v. 
U.S.,  289  F.  544,  1923  U.S.  App.  LEXIS  1997 
(1923). 

Evidence  as  to  defendant's  conduct  in  his 
mother's  home  years  before  date  of  offense  was 
irrelevant  and  immaterial  in  murder  prosecu- 
tion. United  States  v.  White,  225  F.  Supp.  514, 
1963  U.S.  Dist.  LEXIS  6247  (D.D.C1963),  re- 
manded by  349  F.2d  965,  121  U.S.  App.  D.C. 
287,  1965  U.S.  App.  LEXIS  5055  (1965). 

Evidence  of  defendant's  prior  threats  and 
assaults  against  assault  victim,  his  former  girl- 
friend, was  admissible  in  murder  and  assault 
prosecution  to  prove  defendant's  identity  as 
victim's  assailant,  which  defendant  contested. 
Parks  V.  United  States,  656  A.2d  1137,  1995 
D.C.  App.  LEXIS  73  (1995),  writ  of  certiorari 
denied  by  516  U.S.  873,  116  S.  Ct.  198,  133  L. 
Ed.  2d  133, 1995  U.S.  LEXIS  6237,  64  U.S.L.W 
3245  (1995). 

Even  if  court  could  consider  defendant's 
claim  that  telephone  calls  he  made  to  victim's 
apartment  short  time  before  his  death  were 
erroneously  admitted,  there  was  no  abuse  of 
discretion  in  prosecution  for  first-degree  pre- 
meditated murders;  jury  could  find  premedita- 
tion and  deliberation  by  inferring  that  defen- 
dant had  set  up  murder  by  having  codefendant 
call  victim  to  arrange  cocaine  pickup,  codefen- 
dant testified  that  she  called  victim  before 
going  to  his  apartment  and  phone  calls,  regard- 
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less  of  who  made  them,  were  thus  properly 
before  jury.  Thacker  v.  United  States,  599  A.2d 
52,  1991  D.C.  App.  LEXIS  306  (1991). 

Hearsay  statements  of  decedent  indicating 
fear  of  defendant  are  admissible  in  homicide 
case  under  state  of  mind  exception;  hearsay 
evidence  of  a  prior  specific  act  by  the  defendant 
is  not.  Giles  v.  United  States,  432  A.2d  739, 
1981  D.C.  App.  LEXIS  322  (1981). 

Evidence  relating  to  drugstore  which  defen- 
dant and  others  were  intending  to  rob  at  time 
defendaht  saw,  shot  and  killed  victim  was  ad- 
missible to  explain  immediate  setting  of  mur- 
der where  probative  value  of  evidence  out- 
weighed any  prejudicial  effect.  D.C.  Code 
§§  22-2401,  22-3202.  Tabron  v  United  States, 
410  A.2d  209,  1979  D.C.  App.  LEXIS  538 
(1979). 

Evidence  relating  to  defendant's  presence 
when  another  tested  rifle  later  used  in  murder 
was  admissible  to  explain  immediate  setting  of 
murder  where  probative  value  outweighed  any 
prejudicial  effect.  D.C.  Code  §§  22-2401,  22- 
3202.  Tabron  v  United  States,  410  A.2d  209, 
1979  D.C.  App.  LEXIS  538  (1979). 

Admissibility  of  extrajudicial  declarations 
that  a  homicide  victim  feared  the  accused  must 
be  determined  by  a  careful  balancing  of  their 
probative  value  against  their  prejudicial  effect. 
Bennett  v  United  States,  375  A.2d  499,  1977 
D.C.  App.  LEXIS  344  (1977). 

Direct  evidence  of  a  homicide  victim's  mental 
state,  such  as  the  declaration  "I  am  afraid  of  D", 
are  considered  hearsay  if  offered  to  prove  the 
truth  of  their  contents;  however,  such  declara- 
tions are  generally  admissible  under  the  pres- 
ent state  of  mind  exception  to  the  hearsay  rule. 
Bennett  v  United  States,  375  A.2d  499,  1977 
D.C.  App.  LEXIS  344  (1977). 

Extrajudicial  declarations  which  are  only  cir- 
cumstantially probative  of  a  homicide  victim's 
state  of  mind,  such  as  a  statement  that  "D 
threatened  to  kill  me,"  are  offered  not  to  prove 
the  truth  of  what  was  said  but  to  circumstan- 
tially show  the  victim's  state  of  mind  toward 
the  accused  and,  therefore,  the  hearsay  rule  is 
not  applicable  to  such  declarations;  however, 
such  declarations  present  an  admissibility 
problem  in  that  they  involve  extraneous  factual 
elements  which  create  risk  that  they  will  be 
considered  by  the  jury  not  only  as  circumstan- 
tial evidence  of  the  declarant's  mental  state  but 
also  for  the  truth  of  the  matters  asserted 
therein.  Bennett  v  United  States,  375  A.2d  499, 
1977  D.C.  App.  LEXIS  344  (1977). 

In  prosecution  for  assault  or  homicide  ac- 
cused may  show  prior  acts  of  violence  by  alleged 
victim  to  support  claim  of  self-defense.  King  v. 
U.S.,  177  A.2d  912,  1962  D.C.  App.  LEXIS  254 
(Cr.App.  1962). 

—  Commission  of  or  attempt  to  commit 
other  unlawful  act,  admissibility  of 
evidence. 

It  is  error  for  the  trial  court  to  admit  testi- 


mony on  behalf  of  the  prosecution  in  a  murder 
case,  that  the  accused,  indicted  for  killing  his 
wife  by  shooting  her,  went  to  the  house  of  his 
wife's  mother  about  a  half  hour  afterwards  and 
shot  her  with  intent  to  kill,  in  the  absence  of 
evidence  showing  any  connection  between  the 
two  crimes,  except  a  statement  by  the  accused 
to  his  wife,  shortly  before  killing  her,  that  her 
mother  was  the  cause  of  her  leaving  him,  and  a 
statement  by  him  after  his  arrest  that  his 
mother-in-law  at  one  time  used  a  flatiron  on 
him,  and  he  went  back  that  night  to  try  to  settle 
matters  with  her.  Burge  v.  U.S.,  26  App. D.C. 
524,  1906  U.S.  App.  LEXIS  5118  (1906). 

Where,  in  a  homicide  case,  the  prosecution 
seeks  to  prove  that  the  accused  committed  a 
later  crime,  the  question  whether  any  connec- 
tion existed  between  the  two  crimes,  so  as  to 
make  such  evidence  admissible,  is  a  judicial 
question;  and,  if  the  court  does  not  perceive 
such  a  connection,  the  accused  should  be  given 
the  benefit  of  the  doubt,  and  the  evidence 
should  be  rejected.  Burge  v.  U.S.,  26  App. D.C. 
524,  1906  U.S.  App.  LEXIS  5118  (1906). 

—  Confessions,  admissibility  of  evidence. 

In  prosecution  for  murder  in  first  degree 
committed  in  perpetration  of  offense  of  house- 
breaking while  armed  with  deadly  weapon, 
ruling  that  statement  of  witness  that  he  told 
defendant  that  lie  detector  indicated  that  de- 
fendant was  lying,  would  not  be  admitted  as 
evidence  of  any  alleged  lying  of  defendant,  but 
merely  as  evidence  bearing  upon  question 
whether  defendant's  confession  was,  in  fact, 
voluntary,  was  correct.  D.C.  Code  1940,  §§  22- 
2401,  22-2404.  Tyler  v  U.S.,  193  F.2d  24,  1951 
U.S.  App.  LEXIS  2855  (C.A.D.C.  1951). 

In  prosecution  for  murder  in  first  degree 
committed  in  perpetration  of  offense  of  house- 
breaking while  armed  with  a  deadly  weapon, 
evidence  sustained  admission  in  evidence  of 
defendant's  written  confession,  subject  to  final 
determination  by  jury,  upon  all  evidence,  as  to 
its  voluntary  nature.  D.C.  Code  1940,  §§  22- 
2401,  22-2404.  Tyler  v  U.S.,  193  F.2d  24,  1951 
U.S.  App.  LEXIS  2855  (C.A.D.C.  1951). 

In  prosecution  for  murder  in  first  degree 
committed  in  perpetration  of  offense  of  house- 
breaking while  armed  with  deadly  weapon, 
without  considering  defendant's  written  confes- 
sion, evidence  was  sufficient  to  prove  corpus 
delicti.  D.C.  Code  1940,  §§  22-2401,  22-2404. 
Tyler  v  U.S.,  193  F.2d  24,  1951  U.S.  App. 
LEXIS  2855  (C.A.D.C.  1951). 

Evidence  established  that  defendant's  confes- 
sion made  at  jail  to  police  officer  was  voluntary. 
D.C.  Code  1951,  §§  22-1801,  22-2401.  U.S.  v 
Naples,  192  F.Supp.  23,  1961  U.S.  Dist.  LEXIS 
3087  (D.D.C1961). 

Murder  defendant's  confession,  though  ob- 
tained after  police  failed  to  scrupulously  honor 
his  assertion  of  his  right  to  remain  silent  dur- 
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ing  police  interview,  was  nevertheless  volun- 
tary, such  that  confession  was  admissible  for 
the  limited  purpose  of  impeachment,  as  there 
was  no  hint  of  physical  coercion  of  defendant  by 
police,  or  that  police  raised  their  voices  to 
defendant,  police  gave  defendant  sodas  and 
allowed  him  to  smoke,  he  received  several 
breaks  to  use  the  bathroom  and  was  allowed  to 
meet  with  his  grandmother,  and  given  defen- 
dant's extensive  experience  with  criminal  and 
juvenile  justice  systems,  he  clearly  understood 
the  Miranda  rights  that  were  given  to  him. 
Pettus  V.  United  States,  37  A.3d  213,  2012  D.C. 
App.  LEXIS  22  (2012). 

Defendant  was  not  in  custody  for  Miranda 
purposes  when  he  confessed  to  killing  victim, 
even  though  interview  during  which  defendant 
confessed  was  held  at  prison  where  he  was 
serving  a  sentence  for  an  unrelated  crime; 
defendant  was  summoned  to  interview  in  same 
way  that  all  inmates  in  prison  were  called  to 
meet  with  visitors,  prison  was  a  minimum- 
security  facility  where  defendant  was  free  to 
move  around  with  almost  no  restrictions,  inter- 
viewing officers  instructed  defendant  that  he 
was  not  under  arrest  and  that  he  did  not  need 
to  speak  to  them,  officers  provided  defendant 
with  a  detailed  recounting  of  events  surround- 
ing murder,  and  no  physical  force  was  used  in 
any  way.  Lindsey  v.  United  States,  911  A.2d 
824,  2006  D.C.  App.  LEXIS  630  (2006),  writ  of 
certiorari  denied  by  552  U.S.  1077,  128  S.  Ct. 
804, 169  L.  Ed.  2d  607,  2007  U.S.  LEXIS  12987, 
76  U.S.L.W.  3303  (2007). 

Defendant's  confession  to  murder  was  volun- 
tary, even  though  defendant,  who  was  serving  a 
sentence  for  unrelated  crime  pursuant  to  a  plea 
agreement,  argued  that  he  believed  that  he  was 
required  to  cooperate  with  investigators  and 
would  be  protected  from  prosecution  for  murder 
by  his  previous  plea  agreement;  defendant  did 
not  ask  interviewing  officers  at  any  point 
whether  plea  agreement  could  be  vacated  if  he 
refused  to  speak  with  them,  officers  told  defen- 
dant that  he  did  not  have  to  talk  with  them, 
and,  furthermore,  defendant  had  refused  to 
discuss  murder  when  previously  asked  about  it 
at  a  time  when  he  undoubtedly  knew  that  plea 
agreement  was  in  effect.  Lindsey  v.  United 
States,  911  A.2d  824,  2006  D.C.  App.  LEXIS 
630  (2006),  writ  of  certiorari  denied  by  552  U.S. 
1077,  128  S.  Ct.  804,  169  L.  Ed.  2d  607,  2007 
U.S.  LEXIS  12987,  76  U.S.L.W.  3303  (2007). 

—  Declarations  by  accused,  admissibility 
of  evidence. 

In  murder  prosecution,  wherein  defendant 
proposed  to  take  the  stand  first  and  then  intro- 
duce a  written  statement  which  he  had  made  to 
police  officer  that  defendant  had  killed  victim  in 
self-defense,  for  purpose  of  corroborating  what 
defendant  was  going  to  state  on  the  stand,  such 
statement  was  properly  excluded  at  that  time 


as  hearsay  and  as  corroborating  an  exculpatory 
statement  that  was  self-serving.  D.C.  Code 
§§  22-2401,  22-2403.  United  States  v.  Smith, 
490  F.2d  789,  1974  U.S.  App.  LEXIS  10651 
(C.A.D.C.  1974). 

Defendant  accused  of  homicide  failed  to  sus- 
tain burden  of  proving  that  his  prior  statement 
was  improperly  admitted  at  trial  on  ground 
that  it  was  made  after  committing  magistrate 
had  failed  to  comply  with  Rule  relating  to 
defendant's  right  to  know  charge  against  him 
and  to  retain  counsel.  Fed. Rules  Crim.Proc. 
rule  5(b),  18  U.S.C.;  D.C.  Code  1961,  §§  22- 
2401.  Turberville  v.  U.S.,  303  F.2d  411,  1962 
U.S.  App.  LEXIS  6036  (C.A.D.C.  1962). 

Murder  defendant's  claim  that  admitting 
only  truncated  version  of  his  statement  to  po- 
lice, denying  ever  having  returned  to  neighbor- 
hood in  which  murder  took  place  after  having 
been  involved  in  fight  there,  fostered  mislead- 
ing impression  was  sufficiently  preserved  for 
appellate  review,  despite  defendant's  failure 
expressly  to  assert  that  truncated  statement 
would  have  been  viewed  by  jury  as  false  excul- 
patory admission  in  absence  of  additional  por- 
tion of  such  statement  purporting  to  account  for 
defendant's  whereabouts  at  time  of  murder, 
where  trial  court's  ruling  on  issue  indicated 
that  it  had  accepted  prosecution's  position  that 
allowing  full  statement  into  evidence  would 
have  effect  of  allowing  defendant  to  testify 
without  being  subjected  to  cross-examination. 
Reams  v.  United  States,  895  A.2d  914,  2006 
D.C.  App.  LEXIS  150  (2006). 

—  Declarations  by  third  persons,  admissi- 
bility of  evidence. 

Citizen  provided  police  officers  with  reason- 
able suspicion  to  stop  and  frisk  person  who  was 
subject  of  her  tip;  citizen  unexpectedly  ap- 
proached officer  when  he  was  off  duty,  officer 
had  known  citizen  for  many  years,  citizen  spe- 
cifically asked  officer  whether  he  was  familiar 
with  a  "homicide  at  [a  certain  intersection]  a 
couple  of  days  ago"  and,  after  officer  replied 
that  he  was,  told  him  that  "the  guy  who  did  the 
shooting  is  around  the  comer,"  and  by  identify- 
ing herself,  citizen  exhibited  a  willingness  to  be 
held  accountable  for  her  information.  Gamble  v. 
United  States,  901  A.2d  159,  2006  D.C.  App. 
LEXIS  425  (2006). 

Remand  was  required  in  murder  prosecution 
to  determine  whether  third  party  statements 
contained  in  application  for  search  warrant  of 
residence  of  victim's  nephew  had  been  adopted 
by  government  to  support  affidavit's  ultimate 
conclusion  that  probable  cause  existed  to  be- 
lieve that  nephew  and  other  perpetrator  con- 
spired to  kill  defendant,  and  thus  allow  for 
other  statements  to  be  admissible  as  party 
admissions,  where  warrant  application  was 
based  on  numerous  statements  from  several 
informants  who  individually  may  be  more  or 
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less  trustworthy,  and  some  of  the  statements 
incorporated  multiple  levels  of  hearsay.  Harris 
V.  United  States,  834  A.2d  106,  2003  D.C.  App. 
LEXIS  623  (2003). 

Evidentiary  hearing  was  not  required  in 
prosecution  for  murder  and  obstruction  of  jus- 
tice to  determine  admissibility  of  statements 
made  by  witness  whose  murder  gave  rise  to 
obstruction  charge,  but  rather,  trial  court  could 
properly  consider  this  issue  by  means  of  proffer; 
government  had  to  present  same  evidence  at 
trial  to  prove  obstruction  count,  trial  court 
recognized  explicitly  that  it  would  have  to  mon- 
itor evidence  at  trial  to  ensure  that  proffer  was 
fulfilled  and  that  equation  of  admissibility  re- 
mained valid,  government's  proffer  was  exten- 
sive, and  defense  was  afforded  equally  exten- 
sive opportunity  to  rebut  proffer,  but  failed  to 
proffer  any  significant  evidence  to  counter  gov- 
ernment's factual  allegations.  Crutchfield  v. 
United  States,  779  A.2d  307,  2001  D.C.  App. 
LEXIS  182  (2001). 

Eyewitness'  prior  statement  to  police,  that 
she  saw  defendants  shoot  victim,  was  admissi- 
ble at  murder  trial  as  statement  of  identifica- 
tion made  after  perceiving  the  persons.  D.C. 
Code  1981,  §  14-102(b)(3).  Mercer  v.  United 
States,  724  A.2d  1176,  1999  D.C.  App.  LEXIS 
12  (1999). 

—  Documentary  or  demonstrative  evi- 
dence, admissibility  of  evidence. 

In  prosecution  for  homicide,  arising  out  of 
assassination,  brigade  manual  found  in  apart- 
ment occupied  by  one  defendant  was  properly 
received  in  evidence  in  view  of  defendants'  offer 
of  entire  manual  on  court's  admission  of  certain 
pages  which  were  plainly  relevant  and  admis- 
sible. 18  U.S.C.  §§  1111,  1116,  1117;  D.C.  Code 
§  22-2401.  United  States  v.  Sampol,  636  F.2d 
621,  1980  U.S.  App.  LEXIS  14134  (C.A.D.C. 
1980). 

In  murder  prosecution,  trial  court  acted 
within  its  discretion  in  admitting  two  black  and 
white  photographs  of  inside  of  house  showing 
where  victim  was  standing  when  he  was  shot 
and  where  he  fell,  where  photographs  were 
probative  of  place  where  victim  was  shot,  and 
were  material  on  issues  in  the  case.  D.C.  Code 
§§  22-2401,  22-2403.  United  States  v.  Smith, 
490  F.2d  789,  1974  U.S.  App.  LEXIS  10651 
(C.A.D.C.  1974). 

In  prosecution  of  three  defendants  jointly 
indicted  on  charge  of  murder  in  perpetration  of 
robbery,  where  defendants  suggested  possibil- 
ity that  victim  died  of  heart  attack,  exhibiting 
victim's  clothing  to  jury  and  showing  bullet  hole 
in  back  of  victim's  coat  was  not  improper.  D.C. 
Code  1940,  §  22-2401.  Hall  v.  U.S.,  168  F.2d 
161,  1948  U.S.  App.  LEXIS  2025  (1948). 

Although  murder  defendant  could  not  assert 
a  Fifth  Amendment  privilege  as  to  the  contents 
of  written  statements  allegedly  coerced  from 


witness,  defendant  may  have  had  an  act  of 
production  privilege  with  respect  to  statements 
in  attorney's  possession,  as  admitting  posses- 
sion of  the  statements  could  be  incriminatory 
because  it  would  link  defendant  to  the  alleged 
witness  intimidation.  In  re  Public  Defender 
Serv.,  831  A.2d  890,  2003  D.C.  App.  LEXIS  550 
(2003). 

Five  .38  caliber  cartridges  found  in  defen- 
dant's apartment  were  admissible  as  non-Drew 
evidence  that  defendant  had  gun  of  caliber  that 
fired  bullet  that  killed  victim,  and  that  the 
silver-colored  revolver  that  witnesses  saw  de- 
fendant wield  was  indeed  that  weapon.  D.C. 
Code  1981,  §§  22-2401,  22-2901,  22-3202. 
Busey  v.  United  States,  747  A.2d  1153,  2000 
D.C.  App.  LEXIS  63  (2000). 

Submission  into  evidence  in  murder  case  of 
description  and  photographs  of  sawed-off  shot- 
gun, taken  from  police  inventory  of  weapons, 
which  had  been  identified  by  witness  as  similar 
to  weapon  in  possession  of  defendant  several 
weeks  prior  to  his  alleged  shotgun  killing  of 
victim  was  proper,  even  though  defendant 
claimed  that  description  and  photographs  were 
not  factually  linked  to  crime  charged;  witness 
had  seen  appellant  with  sawed-off  shotgun  and 
ammunition  in  home  they  shared,  on  night  of 
murder  shotgun  shell  similar  to  that  possessed 
by  defendant  was  found  at  scene,  and  another 
witness  had  identified  defendant  as  person  kill- 
ing victim  by  use  of  shotgun.  Ali  v.  United 
States,  581  A.2d  368,  1990  D.C.  App.  LEXIS 
261  (1990),  writ  of  certiorari  denied  by  502  U.S. 
893, 112  S.  Ct.  259, 116  L.  Ed.  2d  213, 1991  U.S. 
LEXIS  5645,  60  U.S.L.W.  3265  (1991). 

Trial  court  did  not  abuse  its  discretion  in 
admitting  into  evidence  photographs  of  victim 
at  scene  of  his  murder,  in  view  of  fact  that 
photographs  had  probative  value  in  confirming 
identity  of  victim,  location  of  offense,  cause  of 
death,  and  defendants'  malice  and  premedita- 
tion. D.C.  Code  1981,  §  22-2401.  Leasure  v. 
United  States,  458  A.2d  726,  1983  D.C.  App. 
LEXIS  337  (1983). 

Trial  court  did  not  abuse  its  discretion  in 
admitting  postmortem  photograph  of  robbery, 
rape,  and  murder  victim,  in  view  of  fact  that 
photograph  identified  victim  and  showed  ex- 
tent of  her  injuries  and,  hence,  had  probative 
value  and  was  not  introduced  solely  to  inflame 
jury.  D.C.  Code  1981,  §§  22-2401,  22-2801,  22- 
2901.  Leasure  v.  United  States,  458  A.2d  726, 
1983  D.C.  App.  LEXIS  337  (1983). 

—  Dying  declarations,  admissibility  of  ev- 
idence. 

Incriminating  statement  by  badly  burned 
victim  during  hospital  interview  on  day  before 
she  died,  in  course  of  which  she  said  that  she 
felt  she  was  going  to  die,  was  admissible  as 
dying  declaration.  United  States  v.  Barnes,  464 
F.2d  828,  1972  U.S.  App.  LEXIS  8718  (C.A.D.C. 
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1972),  writ  of  certiorari  denied  by  410  U.S.  986, 
93  S.  Ct.  1514,  36  L.  Ed.  2d  183,  1973  U.S. 
LEXIS  3060  (1973). 

On  a  trial  for  murder,  declarations  of  de- 
ceased not  made  in  extremis  cannot  be  given  in 
evidence.  U.S.  v.  Woods,  28  F.Cas.  762,  1834 
U.S.  App.  LEXIS  277  (1834). 

On  a  trial  for  murder,  the  declarations  of  the 
deceased,  not  made  with  a  settled  conviction 
that  he  is  about  to  die,  cannot  be  given  in 
evidence.  U.S.  v.  Woods,  28  F.Cas.  762,  1834 
U.S.  App.  LEXIS  277  (1834). 

On  an  indictment  for  murder,  the  declara- 
tions of  the  deceased,  in  extremis,  and  when 
sensible  of  approaching  death,  may  be  given  in 
evidence  as  to  facts,  but  not  as  opinions.  U.S.  v. 
Woods,  28  F.Cas.  762,  1834  U.S.  App.  LEXIS 
277  (1834). 

A  declarant  need  not  utter  words  acknowl- 
edging the  certainty  of  death  in  order  to  make 
out  a  dying  declaration.  Bell  v.  United  States, 
801  A.2d  117,  2002  D.C.  App.  LEXIS  367  (2002), 
modified  and  rehearing  denied  by  817  A.2d  829, 
2003  D.C.  App.  LEXIS  86  (D.C.  2003). 

Dying  declaration  exception  to  hearsay  rule 
did  not  permit  trial  judge  to  admit  victim's 
photo  identifications  of  persons  who  purport- 
edly shot  him  on  basis  that  victim  was  in 
"critical  condition"  and  "could  die,"  rather  than 
knowing  he  was  "without  hope  of  recovery."  Bell 
V.  United  States,  801  A.2d  117,  2002  D.C.  App. 
LEXIS  367  (2002),  modified  and  rehearing  de- 
nied by  817  A.2d  829,  2003  D.C.  App.  LEXIS  86 
(D.C.  2003). 

Evidence  was  insufficient  to  support  finding 
that  victim  had  impending  sense  of  death,  so  as 
to  warrant  admission  photo  identifications  of 
defendants  as  those  who  shot  him  pursuant  to 
dying  declaration  exception  to  hearsay  rule; 
although  victim  had  tubes  and  wires  protrud- 
ing from  his  body  in  hospital,  there  was  no 
basis  to  conclude  that  victim's  wounds  sug- 
gested to  him  that  he  assuredly  would  die,  or 
that  anyone  had  appraised  him  of  probability  of 
death,  at  time  when  medical  staff,  and  victim's 
family,  offered  victim  encouragement  so  that  he 
would  not  give  up  hope.  Bell  v.  United  States, 
801  A.2d  117,  2002  D.C.  App.  LEXIS  367  (2002), 
modified  and  rehearing  denied  by  817  A.2d  829, 
2003  D.C.  App.  LEXIS  86  (D.C.  2003). 

Only  a  declarant's  state  of  mind,  not  physical 
condition  per  se,  is  relevant  in  satisfying  the 
requirements  of  the  dying  declaration  excep- 
tion. Bell  V.  United  States,  801  A.2d  117,  2002 
D.C.  App.  LEXIS  367  (2002),  modified  and 
rehearing  denied  by  817  A.2d  829,  2003  D.C. 
App.  LEXIS  86  (D.C.  2003). 

The  fact  that  one  knows  he  or  she  might  die, 
compared  to  knowing  with  certainty  that  one  is 
dying,  does  not  satisfy  the  traditional  rationale 
for  the  dying  declaration  exception:  that  no 
person,  who  is  immediately  going  into  the  pres- 
ence of  his  Maker,  will  do  so  with  a  lie  upon  his 


lips.  Bell  V.  United  States,  801  A.2d  117,  2002 
D.C.  App.  LEXIS  367  (2002),  modified  and 
rehearing  denied  by  817  A.2d  829,  2003  D.C. 
App.  LEXIS  86  (D.C.  2003). 

Victim's  statement  that  defendant  "told  them 
to  shoot  me"  was  admissible  under  dying  dec- 
laration exception  to  hearsay  rule  where  victim 
made  statement  after  being  shot  in  chest  and 
victim  asked  responding  officer  not  to  move  him 
because  he  had  been  shot  too  many  times. 
Lyons  v.  United  States,  683  A.2d  1080,  1996 
D.C.  App.  LEXIS  306  (1996). 

In  order  to  admit  a  statement  as  a  dying 
declaration,  there  is  no  requirement  that  the 
declarant  actually  state  that  he  knows  he  is 
going  to  die;  such  knowledge  may  be  inferred 
from  the  nature  and  extent  of  the  declarant's 
wounds.  Butler  v.  United  States,  614  A.2d  875, 
1992  D.C.  App.  LEXIS  188  (1992),  writ  of 
certiorari  denied  by  506  U.S.  1009,  113  S.  Ct. 
625,  121  L.  Ed.  2d  558,  1992  U.S.  LEXIS  7611, 
61  U.S.L.W.  3401  (1992). 

Trial  court  had  sufficient  basis  to  admit 
shooting  victim's  statement  as  a  dying  declara- 
tion; statement  was  made  when  witness  found 
declarant  lying  on  his  back,  gravely  wounded 
and  asking  for  help,  declarant  told  witness  that 
"they  shot  me,"  and  then  died  a  few  hours  later. 
Butler  V.  United  States,  614  A.2d  875,  1992 
D.C.  App.  LEXIS  188  (1992),  writ  of  certiorari 
denied  by  506  U.S.  1009,  113  S.  Ct.  625,  121  L. 
Ed.  2d  558,  1992  U.S.  LEXIS  7611,  61  U.S.L.W. 
3401  (1992). 

Even  though  burned  victim  was  not  specifi- 
cally informed  that  he  would  die  because  of  his 
severe  burns,  his  identification  of  defendant  as 
person  who  set  him  afire  was  properly  admitted 
as  dying  declaration  in  view  of  nature  and 
extent  of  his  wounds  and  other  surrounding 
circumstances.  McFadden  v.  United  States,  395 
A.2d  14,  1978  D.C.  App.  LEXIS  349  (1978). 

Dying  declarations  are  admissible  in  evi- 
dence if  it  satisfactorily  appears  in  any  way 
that  they  were  made  under  the  sanction  of 
impending  death;  whether  that  fact  be  directly 
proved  by  the  express  language  of  the  de- 
clarant, or  be  inferred  from  his  evident  danger, 
or  the  opinions  of  the  medical  attendants  stated 
to  him,  or  from  his  conduct,  or  other  circum- 
stances of  the  case,  all  of  which  may  be  resorted 
to  in  order  to  ascertain  the  state  of  the  de- 
clarant's mind.  U.S.  v.  Schneider,  21  D.C.  381, 
1893  U.S.  App.  LEXIS  3081  (D.C.Sup.  1893). 

It  appeared  that  deceased,  who  had  received 
three  pistol  balls  in  her  body  on  Sunday,  and 
who  had  undergone  a  severe  surgical  operation 
on  Monday  asked  for  water  stating  that,  as  she 
could  not  live,  it  might  be  given  to  her,  and 
during  Monday  night  expressed  the  wish  that 
she  had  been  killed  outright.  On  Tuesday  her 
declaration  was  made  after  a  formal  statement 
that  she  did  not  expect  to  recover  Held,  that 
the  belief,  on  deceased's  part,  of  impending 


482 


Murder;  Manslaughter 


§  22-2101 


death,  was  sufficiently  shown  to  make  her  dec- 
laration admissible.  U.S.  v.  Schneider,  21  D.C. 
381,  1893  U.S.  App.  LEXIS  3081  (D.C.Sup. 
1893). 

While  a  dying  declaration  is  competent  only 
as  to  the  circumstances  of  the  death,  yet  a  mere 
interruption  of  a  few  moments  in  the  conflict 
between  deceased  and  accused  will  not  exclude 
deceased's  declarations  as  to  the  proceedings 
before  the  interruption,  when  it  is  apparent 
that  the  entire  occurrence  was  one  conflict.  U.S. 
V.  Heath,  20  D.C.  272  (D.C.Sup.  1891). 

—  Evidence  from  prior  proceedings,  ad- 
missibility of  evidence. 

Government's  introduction  at  third  murder 
trial  of  crucial  testimony  given  by  defendant  at 
his  first  trial  at  which  he  did  not  have  the 
constitutionally  guaranteed  right  to  assistance 
of  counsel,  impinged  on  defendant's  constitu- 
tional rights  requiring  a  reversal  of  his  convic- 
tion for  felony  murder.  D.C.  Code  1961,  §§  22- 
2401,  22-2404;  U.S.  Const.  Amend.  6.  Harrison 
V.  United  States,  387  F.2d  203,  1967  U.S.  App. 
LEXIS  6332  (C.A.D.C.  1967),  reversed  by  392 
U.S.  219,  88  S.  Ct.  2008,  20  L.  Ed.  2d  1047, 
1968  U.S.  LEXIS  1349  (1968). 

There  was  no  manifest  prejudice  from  denial 
of  defendant's  motion  in  murder  prosecution  to 
sever  second  jury  trial  from  that  of  codefendant 
so  that  jury  would  not  hear  tape  recording 
relating  to  codefendant's  jury  tampering  at  first 
trial;  prosecutor's  opening  and  closing  argu- 
ments at  second  trial  mentioned  evidence  of 
jury  tampering  only  in  connection  with  codefen- 
dant, and  trial  court  instructed  second  jury 
that  evidence  of  codefendant's  alleged  involve- 
ment in  an  effort  to  obstruct  justice  concerning 
a  juror  in  prior  trial  should  only  be  considered 
as  to  codefendant's  consciousness  of  guilt  and 
not  against  defendant.  Fortson  v.  United 
States,  979  A.2d  643,  2009  D.C.  App.  LEXIS 
378  (2009),  amended  by  2009  D.C.  App.  LEXIS 
692  (D.C.  Sept.  3,  2009). 

Defendant  preserved  appellate  review  of  trial 
court's  admission,  after  prosecution's  redirect 
examination  of  government  witness,  of  witness' 
second  written  statement  to  police  and  excerpts 
from  witness'  grand  jury  testimony,  though 
defendant  did  not  specifically  request  permis- 
sion to  recross-examine  the  witness,  where  de- 
fendant filed  written  motion  during  trial,  after 
exhibits  with  written  statement  and  excerpts  of 
grand  jury  testimony  had  been  introduced,  ask- 
ing trial  court  to  reconsider  their  admissibility 
and  to  strike  corresponding  portions  of  witness' 
testimony  Tyer  v.  United  States,  912  A.2d  1150, 
2006  D.C.  App.  LEXIS  642  (2006). 

State  was  entitled  to  use  prior  recorded  tes- 
timony of  three  unavailable  witnesses  at  retrial 
for  murder  and  associated  weapons  offenses, 
where  issues  on  retrial  were  substantially  sim- 
ilar, as  charges  were  identical,  and  witnesses 


were  subject  to  cross-examination  in  first  trial. 
Mercer  v.  United  States,  864  A.2d  110,  2004 
D.C.  App.  LEXIS  579  (2004),  writ  of  certiorari 
denied  by  543  U.S.  1188, 125  S.  Ct.  1425,  161  L. 
Ed.  2d  191,  2005  U.S.  LEXIS  2103,  73  U.S.L.W. 
3513  (2005). 

Even  assuming  co-defendant's  testimony  at 
defendant's  retrial  contradicted  witness's  testi- 
mony at  first  trial,  such  contradiction  did  not 
preclude  admission  of  witness's  prior  recorded 
testimony  after  witness  was  determined  to  be 
unavailable,  at  retrial  for  murder  and  associ- 
ated weapons  offenses.  Mercer  v.  United  States, 
864  A.2d  110,  2004  D.C.  App.  LEXIS  579  (2004), 
writ  of  certiorari  denied  by  543  U.S.  1188,  125 
S.  Ct.  1425, 161  L.  Ed.  2d  191,  2005  U.S.  LEXIS 
2103,  73  U.S.L.W.  3513  (2005). 

Trial  court's  exclusion  of  evidence  of  witness's 
juvenile  adjudication  for  second  degree  murder 
was  not  constitutional  error  subject  to  harmless 
error,  rather  than  abuse  of  discretion,  standard 
of  review,  absent  showing  of  bias;  although 
witness  may  have  been  under  court  supervision 
when  first  interviewed  by  police  in  murder 
investigation,  witness  had  no  current  relation- 
ship to  the  court  system  when  he  took  stand  in 
defendant's  trial,  such  as  to  provide  a  basis  for 
him  to  curry  favor  with  the  government  by 
lying.  Walls  v.  United  States,  773  A.2d  424, 
2001  D.C.  App.  LEXIS  120  (2001),  writ  of 
certiorari  denied  by  534  U.S.  1149,  122  S.  Ct. 
1112,  151  L.  Ed.  2d  1006,  2002  U.S.  LEXIS 
1111,  70  U.S.L.W.  3516  (2002). 

—  Evidence  incriminating  others,  admis- 
sibility of  evidence. 

Evidence  presented  by  murder  defendants  to 
support  argument  that  third  party  committed 
murder  was  too  speculative  to  indicate  reason- 
able possibility  that  third  party  or  someone  else 
killed  victim;  in  their  allegations  of  evidence  of 
alleged  relationship  between  victim  and  third 
party,  defendants  failed  to  proffer  what  nature 
of  relationship  was,  or  that  there  was  any 
evidence  of  antagonism  between  victim  and 
third  party,  and  in  fact,  defendants  conceded 
that  no  proffer  was  made  by  them  as  to  what 
third  part  could  further  offer  or  show  to  support 
third  party  perpetrator  defense.  McCuUough  v. 
United  States,  827  A.2d  48,  2003  D.C.  App. 
LEXIS  425  (2003). 

Murder  defendants  were  not  entitled  to 
cross-examine  witness  and  elicit  that  witness 
was  biased  because  he  had  the  motive  and 
opportunity  to  kill  victim;  trial  court  permitted 
considerable  questioning  of  witness,  but  prop- 
erly excluded  third-party  perpetrator  evidence 
on  basis  that  prejudicial  impact  of  cross-exam- 
ination outweighed  its  probative  value,  as  trial 
court  determined  proffered  testimony  was  re- 
ally counsels'  attempt  to  introduce  negative 
evidence  about  victim  to  distract  jury  from  the 
guilt  or  innocence  of  defendants.  McCuUough  v. 
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United  States,  827  A.2d  48,  2003  D.C.  App. 
LEXIS  425  (2003). 

Defendant's  Winfield  evidence  of  other,  simi- 
lar crimes  by  a  third  party  was  relevant  and 
exclusion  of  the  evidence  warranted  a  new 
murder  trial;  evidence  established  that  co-de- 
fendant, with  male  accomplices,  was  involved 
with  two  similar  robberies  within  two  weeks, 
both  robberies  began  with  the  victim  meeting 
with  co-defendant  to  exchange  sex-for-money, 
in  both  cases  co-defendant's  accomplices  ar- 
rived to  effectuate  the  robbery,  and  first  robbery 
victim  testified  that  defendant  was  not  one  of 
co-defendant's  accomplices  during  the  first  rob- 
bery. Newman  v  United  States,  810  A.2d  918, 
2002  D.C.  App.  LEXIS  671  (2002),  amended  by 
824  A.2d  40,  2003  D.C.  App.  LEXIS  468  (D.C. 
2003). 

Evidence  that  third  party  possessed  motive 
to  kill  murder  victim  and  had  attempted  to  do 
so  in  recent  past  was  improperly  excluded  at 
trial,  despite  absence  of  evidence  placing  third 
party  at  or  near  murder  scene  and  of  evidence 
that  third  party  knew  victim's  whereabouts  at 
the  time  or  that  she  had  testified  before  grand 
jury  on  day  of  her  murder  as  to  prior  attempt  to 
murder  her,  and  despite  fact  that  trial  judge's 
decision  was  conscientious  and  not  capricious; 
facts  alleged  by  defendant  constituting  evi- 
dence of  recent  assault  against  victim  by  third 
party  stemming  from  motive  identical  to  motive 
for  murder  were  substantial.  Winfield  v.  United 
States,  676  A.2d  1,  1996  D.C.  App.  LEXIS  79 
(1996). 

Murder  victim's  belief  that  third  party  had 
killed  others  and  recovery  of  pistol  from  third 
party  more  than  six  months  after  victim's  mur- 
der did  not  establish  sufficient  nexus  between 
third  party  and  murder  of  victim  for  defendant 
to  be  entitled  to  present  that  evidence  to  show 
that  third  party,  rather  than  defendant,  had 
killed  victim,  where  no  evidence  was  proffered 
to  show  connection  between  other  murders  and 
victim's  murder  or  to  show  that  third  party  was 
on  scene  when  victim  was  killed,  and  expert 
who  examined  pistol  could  not  say  for  certain 
that  it  was  the  one  used  to  kill  victim.  Void  v. 
United  States,  631  A.2d  374,  1993  D.C.  App. 
LEXIS  226  (1993). 

Testimony  concerning  assault  on  victim  by 
her  boyfriend  prior  to  fatal  weekend  was  ad- 
missible in  prosecution  of  defendant  for  second- 
degree  murder  to  show  that  someone  other 
than  defendant  caused  fatal  blow;  evidence  of 
boyfriend's  relationship  with  victim  and  fact 
that  he  had  assaulted  her  in  past  was  relevant 
to  ultimate  issue  of  cause  of  death.  Govern- 
ment's theory  of  causation  was  based  on  cir- 
cumstantial proof,  and  defense  proffered  medi- 
cal evidence  from  which  jury  could  conclude 
that  defendant's  slap  of  victim's  face  had  not 


caused  her  death.  Stack  v.  United  States,  519 
A.2d  147,  1986  D.C.  App.  LEXIS  493  (1986). 

—  Harmless  or  reversible  error,  admissi- 
bility of  evidence. 

In  prosecution  for  murder  committed  while 
attempting  to  perpetrate  robbery,  admitting 
evidence  that  defendant  entered  plea  of  not 
guilty  at  preliminary  hearing  before  commit- 
ting magistrate,  and  that  when  defendant  was 
asked  to  plead  he  answered  that  he  was  guilty 
of  robbing  and  shooting,  but  that  it  was  not 
premeditated  or  that  he  had  not  committed 
premeditated  murder,  was  not  prejudicial  error 
where  the  evidence  added  nothing  prejudicial 
either  to  confession  or  to  evidence  given  by 
defendant  at  trial.  D.C.  Code  1940,  §  22-2401. 
Mumforde  v  U.S.,  130  F.2d  411,  1942  U.S.  App. 
LEXIS  3113  (1942). 

In  homicide  prosecution,  where  doctor  had 
been  allowed  to  testify  that  victim  had  told 
doctor  in  daughter's  presence,  that  victim  had 
fallen  downstairs,  admission  of  testimony  on 
cross-examination  with  respect  to  same  conver- 
sation wherein  victim  had  stated  that  she  had 
been  beaten  and  thrown  downstairs  by  accused 
did  not  require  reversal  even  if  erroneous 
where  testimony  was  merely  cumulative  and 
unimportant.  Guy  v  U.S.,  107  F.2d  288,  1939 
U.S.  App.  LEXIS  2730  (1939). 

Any  error  in  admitting  videotaped  statement 
to  police  in  which  defendant  described  placing 
victim  in  the  trunk  of  his  car,  driving  to  the 
location  of  the  murder,  digging  a  hole  for  vic- 
tim's body,  and  shooting  victim  was  harmless 
beyond  a  reasonable  doubt  in  prosecution  for 
first-degree  felony  murder  while  armed,  first- 
degree  premeditated  murder  while  armed,  kid- 
napping while  armed,  and  other  offenses;  state- 
ment was  so  cumulative  of  other  evidence  that 
it  could  not  have  affected  the  outcome.  Dowtin 
V  United  States,  999  A.2d  903,  2010  D.C.  App. 
LEXIS  412  (2010). 

In  murder  case,  any  error  in  trial  judge's 
admitting  the  gun  found  in  security  box  was 
harmless  because  two  eyewitnesses  declared  at 
trial  that  they  saw  defendant  with  a  gun 
pointed  at  victim's  stomach  or  side  and,  al- 
though there  might  be  no  evidence  concerning 
whether  this  gun  was  the  gun  used  in  the 
crime,  it  still  could  be  admitted  as  probative 
evidence.  Kidd  v  United  States,  940  A.2d  118, 
2007  D.C.  App.  LEXIS  683  (2007). 

Trial  court  improperly  redacted  murder  de- 
fendant's statement  to  police  to  remove  his 
account  of  his  whereabouts  at  time  of  murder, 
where  portion  of  statement  submitted  to  jury, 
namely,  defendant's  denial  that  he  had  been 
present  at  murder  scene,  could  have  left  im- 
pression that  defendant  had  made  only  a  bald, 
unadorned  denial  of  guilt  without  explanation. 
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Reams  v.  United  States,  895  A.2d  914,  2006 
D.C.  App.  LEXIS  150  (2006). 

Assuming  that  error  inherent  in  redaction  of 
murder  defendant's  statement  to  pohce,  to  re- 
move defendant's  references  to  his  claimed  in- 
nocuous reason  for  avoiding  neighborhood  in 
which  murder  occurred  between  date  of  fight 
alleged  to  have  motivated  murder  and  date  of 
murder,  should  have  been  obvious  to  trial  court, 
such  error  did  not  result  in  miscarriage  of 
justice  and  did  not  amount  to  plain  error  re- 
quiring reversal,  where  five  government  wit- 
nesses testified  that  defendant  avoided  area  in 
which  fight  and  murder  occurred  because  of 
fight,  and  eyewitness  testimony  supported 
strong  inference  that  defendant  returned  to 
neighborhood  to  settle  score  with  persons  in- 
volved in  fight.  Reams  v.  United  States,  895 
A.2d  914,  2006  D.C.  App.  LEXIS  150  (2006). 

Although  witness's  testimony  at  murder  trial 
regarding  statement  by  non-testifying  co-defen- 
dant that  indicated  that  other  defendant  was  in 
the  car  with  him  violated  defendant's  rights 
under  the  Confrontation  Clause,  the  admission 
of  the  statement  was  harmless,  where  the  trial 
court  gave  a  curative  instruction  to  the  jury  to 
disregard  the  statement  as  to  defendant,  and 
there  was  significant  other  evidence  that  defen- 
dant was  in  car  with  co-defendant,  including 
the  fact  that  his  fingerprint  was  found  on  a  bag 
in  the  car,  his  identification  card  was  found  in 
the  car,  two  witnesses  testified  to  seeing  him  in 
the  car,  and  he  was  found  hiding  near  the 
wrecked  car.  Johnson  v.  United  States,  883  A.2d 
135,  2005  D.C.  App.  LEXIS  488  (2005). 

Trial  court  error  in  admitting  hearsay  testi- 
mony that  identified  defendant  as  one  of  two 
individuals  that  kidnapped  victim  was  harm- 
less, during  prosecution  for  murder,  kidnap- 
ping, and  other  offenses;  witness  heard  defen- 
dant threaten  to  put  three  bullets  in  his 
girlfriend  "because  he  had  already  used  the 
other  three"  on  victim,  after  hearing  the  threat 
witness  called  the  police  and  defendant  was 
arrested  and  a  revolver  was  recovered,  ballistic 
evidence  established  that  revolver  was  used  to 
kill  victim,  and  defendant's  girlfriend  initially 
told  police  that  defendant  threatened  to  kill  her 
and  that  he  boasted  about  the  murder  of  victim. 
Randolph  v.  United  States,  882  A.2d  210,  2005 
D.C.  App.  LEXIS  464  (2005). 

Erroneous  admission  of  out-of-court  video- 
taped admissions  and  plea  statement  of  non- 
testifying  codefendants  reasonably  contributed 
to  guilty  verdict  for  defendant  on  charges  of 
murder,  assault,  and  possession  of  a  firearm, 
and  thus,  was  not  harmless;  prosecution  stated 
that  jury  should  consider  deciding  conspiracy 
count  first,  because  if  defendant  was  guilty  of 
conspiracy,  then  he  was  guilty  of  substantive 
offenses,  defendant's  membership  in  conspiracy 
was  established  by  videotape  and  plea  state- 
ments, and  prosecution  used  statements  to  es- 


tablish motive  for  defendant's  commission  of 
substantive  offenses.  Williams  v.  United  States, 
858  A.2d  978,  2004  D.C.  App.  LEXIS  455 
(2004). 

Error  in  trial  court's  admission  of  defendant's 
statement,  which  was  obtained  in  violation  of 
Miranda,  that  defendant  approached  victim, 
that  victim  reached  toward  victim's  waistband, 
that  waistband  had  something  shiny  and  silver, 
and  that  defendant  then  shot  victim  was  not 
harmless,  in  murder  trial;  defendant  asserted 
self-defense,  government  was  required  to  dis- 
credit claim  of  self-defense  by  relying  on  defen- 
dant's statement,  given  testimony  by  eyewit- 
nesses that  victim  kept  advancing  on  defendant 
even  after  first  shots  were  fired,  and  defen- 
dant's statement  was  focal  point  of  prosecution. 
Wilhams  v.  United  States,  858  A.2d  978,  2004 
D.C.  App.  LEXIS  455  (2004). 

Error  in  admitting  non-testifying  co-defen- 
dant's videotaped  confession,  as  well  as  plea 
allocutions  of  non-testifying  co-defendants,  as 
declarations  against  penal  interest,  which  im- 
plicated defendants  as  members  of  conspiracy 
to  commit  murder,  and  which  violated  their 
right  of  confrontation,  was  not  harmless,  with 
respect  to  convictions  for  murder  and  other 
offenses;  just  as  co-defendants'  statements  were 
corroborative  proof  that  conspiracy  had  existed, 
they  were  significant  proof  of  defendants'  mo- 
tive to  commit  shootings,  and  codefendants' 
statements  were  significant  part  of  govern- 
ment's presentation  of  evidence  as  to  what 
occurred  on  days  shootings  took  place.  Morten 
V.  United  States,  856  A.2d  595,  2004  D.C.  App. 
LEXIS  422  (2004). 

Trial  court's  admission  of  irrelevant  and  in- 
admissible threats  evidence  through  witness's 
direct  examination  testimony  describing  man- 
ner in  which  two  trial  spectators  made  throat- 
slashing  gestures  to  him  during  his  testimony 
during  murder  trial,  absent  evidence  linking 
defendant  to  spectators,  was  not  harmless  er- 
ror, but  was  rather  prejudicial,  likely  having 
substantial  infiuence  on  guilty  verdict;  case 
was  close,  dependent  upon  credibility  of  two 
witnesses  whose  testimony  was  impeached 
with  prior  inconsistent  statements  and  motives 
for  not  telling  the  truth,  and  State  relied  on 
threats  evidence  throughout  closing  jury  argu- 
ment. Ebron  v.  United  States,  838  A.2d  1140, 
2003  D.C.  App.  LEXIS  755  (2003),  writ  of 
certiorari  denied  by  543  U.S.  939,  125  S.  Ct. 
347,  160  L.  Ed.  2d  247,  2004  U.S.  LEXIS  6901, 
73  U.S.L.W.  3236  (2004). 

Trial  court's  error  in  murder  prosecution,  in 
not  admitting  as  a  party  admission  statement 
in  affidavit  supporting  search  warrant  for  vic- 
tim's nephew,  which  stated  that  probable  cause 
existed  to  believe  that  nephew  and  other  per- 
petrator conspired  to  murder  defendant,  could 
have  substantially  swayed  jury  verdict  that 
found  defendant  guilty  of  voluntary  man- 
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slaughter;  corroboration  of  defendant's  claims 
about  nephew's  involvement  might  have 
changed  the  outcome  in  which  jury  reached 
guilty  verdict.  Harris  v.  United  States,  834  A.2d 
106,  2003  D.C.  App.  LEXIS  623  (2003). 

Testimony  by  detective  about  surviving  vic- 
tim's identification  of  defendant  as  one  of  the 
participants  in  charged  incident,  though  at 
times  offering  more  details  of  victim's  descrip- 
tion of  defendant's  role  in  the  events  than  were 
necessary  to  make  the  identification  under- 
standable, did  not  warrant  reversal  of  murder 
and  armed  robbery  convictions;  case  against 
defendant  was  strong,  detective's  testimony 
was  brief,  and  surviving  victim  had  testified 
and  been  cross-examined  at  length  on  his  ac- 
count of  the  crimes.  Porter  v.  United  States,  826 
A.2d  398,  2003  D.C.  App.  LEXIS  421  (2003). 

Any  error,  in  murder  and  armed  robbery 
prosecution,  in  admitting  into  evidence  a  detec- 
tive's notes  showing  a  telephone  number,  as- 
signed to  a  residence  at  which  defendant  some- 
times stayed,  at  which  surviving  victim  stated 
he  had  reached  defendant  to  set  up  drug  trans- 
action at  which  charged  crimes  occurred  was 
not  so  prejudicial  as  to  warrant  a  new  trial; 
evidence  showed  that  surviving  victim  posi- 
tively identified  defendant  and  other  assailants 
under  circumstances  tending  to  show  reliability 
of  identifications.  Porter  v.  United  States,  826 
A.2d  398,  2003  D.C.  App.  LEXIS  421  (2003). 

Mistrial  was  not  required,  in  murder  and 
armed  robbery  prosecution  arising  from  inci- 
dent in  which  witnesses  described  one  of  the 
assailants  as  having  plats  in  his  hair,  when 
detective  testified  that  a  police  identification 
photograph  that  showed  defendant  with  plats 
in  his  hair  was  taken  before  defendant's  arrest 
in  present  case;  testimony  was  a  brief  reference 
in  a  lengthy  trial,  and  trial  court  gave  curative 
instruction  that  possession  by  police  of  a  per- 
son's photograph  does  not  mean  the  person  has 
ever  committed  an  offense.  Porter  v.  United 
States,  826  A.2d  398,  2003  D.C.  App.  LEXIS 
421  (2003). 

Any  error  in  admitting  testimony  about  al- 
leged gang-related  motivation  behind  murder 
was  harmless;  testimony  about  defendant's 
purported  "confession"  could  have  been  inter- 
preted by  jury  either  as  defendant  saying  he 
was  sorry  that  victim  was  killed,  or  that  he  was 
sorry  he  had  killed  victim,  and  evidence  of 
defendant's  guilt,  including  testimony  of  three 
eyewitnesses  who  knew  him  from  the  neighbor- 
hood, was  considerable.  Plummer  v.  United 
States,  813  A.2d  182,  2002  D.C.  App.  LEXIS 
733  (2002). 

The  trial  court's  application  of  the  legal  stan- 
dard of  admissibility  of  evidence  in  support  of 
its  alternative  holding  that  defendant's  Win- 
field  evidence,  which  suggested  that  someone 
other  than  the  defendant  perpetrated  the 
charged  crime,  was  inadmissible  during  mur- 


der trial  warranted  reversal  of  defendant's  con- 
viction; the  trial  court  overstated  the  risk  of 
jury  confusion  and  failed  to  consider  the  possi- 
ble prejudice  to  the  defense  and  to  defendant's 
constitutional  rights.  Newman  v.  United 
States,  810  A.2d  918,  2002  D.C.  App.  LEXIS 
671  (2002),  amended  by  824  A.2d  40,  2003  D.C. 
App.  LEXIS  468  (D.C.  2003). 

Error  in  admitting  shooting  victim's  photo 
identifications  as  dying  declaration  of  who  shot 
him  was  not  harmless,  where,  without  the 
identifications,  jury  was  left  only  with  witness's 
repudiated  pretrial  identifications  coerced  by 
police,  even  though  one  of  the  defendants  had 
also  implicated  himself  by  admitting  that  he 
was  asleep  in  car  from  which  shots  were  fired. 
Bell  V.  United  States,  801  A.2d  117,  2002  D.C. 
App.  LEXIS  367  (2002),  modified  and  rehearing 
denied  by  817  A.2d  829,  2003  D.C.  App.  LEXIS 
.86  (D.C.  2003). 

Even  assuming  that  detective's  testimony 
that  he  had  been  investigating  other  individu- 
als associated  with  defendant's  clothing  store 
was  improper  in  prosecution  for  first-degree 
premeditated  murder,  trial  court's  failure  to  act 
sua  sponte  to  provide  relief  beyond  asking  pros- 
ecution to  tell  the  witness  not  to  make  any 
similar  comments  was  not  plain  error;  it  was 
defense  counsel  who  had  requested,  during 
recess,  that  no  extra  attention  be  given  to  the 
testimony  because  further  attention  could  em- 
phasize the  unfavorable  evidence  to  the  jury, 
and  detective's  answer  was  brief  statement  in 
context  of  multi-day  trial.  Foreman  v.  United 
States,  792  A.2d  1043,  2002  D.C.  App.  LEXIS 
44  (2002). 

Even  assuming  it  was  error  to  allow  detective 
to  refer  not  only  to  recovery  of  ammunition  that 
was  same  brand  and  caliber  as  the  ammunition 
used  in  the  killing,  but  also  to  recovery  of 
different  caliber  ammunition  from  bedroom  of 
apartment  of  defendant's  girlfriend,  there  was 
no  plain  error  in  prosecution  for  first-degree 
premeditated  murder;  detective's  statement  re- 
garding other  ammunition  was  made  briefly 
during  routine  restatement  of  items  recovered 
from  search  of  the  apartment,  recovery  of  other 
ammunition  was  never  alluded  to  at  any  other 
point  in  trial,  and  no  evidence  introduced  at 
trial  connected  the  other  ammunition  to  any 
bad  act  of  defendant.  Foreman  v.  United  States, 
792  A.2d  1043,  2002  D.C.  App.  LEXIS  44 
(2002). 

Any  error  was  harmless,  in  prosecution  for 
armed  premeditated  murder,  in  admitting 
other  crimes  evidence  that  defendant  chased 
victim  with  a  gun  the  night  before  the  murder; 
trial  court  provided  instruction  that  jury  could 
only  consider  the  evidence  to  determine  pre- 
meditation and  malice  once  it  determined  be- 
yond a  reasonable  doubt  that  defendant  was 
the  murderer,  and  instruction  was  reread  in 
response  to  jury's  inquiry  during  deliberations 
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as  to  whether  it  could  use  the  evidence  for 
identification  purposes.  Gaither  v.  United 
States,  759  A.2d  655,  2000  D.C.  App.  LEXIS 
229  (2000),  amended  by,  remanded  by  816  A.2d 
791,  2003  D.C.  App.  LEXIS  24  (D.C.  2003). 

Erroneous  admission  of  shooter's  hearsay 
statement  that  he  had  just  "bust  his  bitch  ass" 
was  not  reversible  error,  in  first-degree  murder 
prosecution  of  defendant  who  was  second 
shooter  involved  in  street  shooting,  where 
shooter  later  testified  at  trial  and  admitted  his 
role  in  killing  victim.  D.C.  Code  1981,  §  22- 
2401.  Daniels  v  United  States,  738  A.2d  240, 
1999  D.C.  App.  LEXIS  198  (1999). 

Chapman  constitutional  error  analysis, 
rather  than  Kotteakos  nonconstitutional  error 
analysis  applied  to  trial  court's  error  in  exclud- 
ing evidence  of  malice/provocation  in  trial  on 
charge  of  assault  with  intent  to  murder  while 
armed,  in  which  court  denied  defendant  right 
to  present  evidence  that  went  directly  to  ele- 
ment of  most  serious  crimes  with  which  defen- 
dant and  codefendant  were  charged  and  defen- 
dant was  not  allowed  to  present  ample  evidence 
on  provocation/mitigation  issue  that  would  jus- 
tify unconstitutional  harmless  error  analysis. 
U.S.  Const.Amends.  5,  6.  Howard  v.  United 
States,  656  A.2d  1106,  1995  D.C.  App.  LEXIS 
29  (1995). 

Any  error  in  excluding  evidence  of  other 
crimes  committed  by  third  party  alleged  by 
homicide  defendant  to  have  been  actual  shooter 
did  not  prejudice  defense  sufficiently  to  render 
defendant's  conviction  constitutionally  infirm; 
much  of  proffered  evidence  was  brought  before 
jury  through  defense  witness  and,  moreover, 
alleged  shooter's  culpability  was  not  inconsis- 
tent with  defendant's  guilt  as  aider  and  abetter. 
Morris  v  United  States,  622  A.2d  1116,  1993 
D.C.  App.  LEXIS  79  (1993),  writ  of  certiorari 
denied  by  510  U.S.  899,  114  S.  Ct.  270,  126  L. 
Ed.  2d  221,  1993  U.S.  LEXIS  6183,  62  U.S.L.W. 
3252  (1993). 

Keeping  evidence  of  victim's  boyfriend's  prior 
assault  on  victim  from  jury  was  not  harmless 
error  in  murder  prosecution  in  which  boj^riend 
testified  for  prosecution,  where  evidence  of  par- 
ties' phlegmatic  relationship  was  relevant  to 
explain  how  new  injury  might  have  occurred, 
nature  of  that  relationship  was  admitted  by 
victim's  boyfriend,  prior  incidents  were  not  so 
remote  in  time  as  to  be  irrelevant  to  parties' 
relationship  on  date  defendant  slapped  victim, 
and  Government's  evidence  of  causation  was 
circumstantial.  Stack  v.  United  States,  519 
A.2d  147,  1986  D.C.  App.  LEXIS  493  (1986). 

Error  in  excluding  testimony  of  acquaintance 
of  homicide  victim,  who  was  also  a  friend  of 
defendant,  as  to  victim's  purported  threat 
against  defendant,  which  fell  within  state-of- 
mind  exception  to  hearsay  rule  and  was  more 
probative  than  prejudicial,  was  harmless  in 
view  of  fact  that  record  was  replete  with  refer- 


ences to  victim's  sometimes  acrimonious  behav- 
ior toward  defendant  and  that  there  was  con- 
siderable testimony  concerning  victim's  violent 
nature.  Hairston  v.  United  States,  500  A.2d 
994,  1985  D.C.  App.  LEXIS  532  (1985). 

Even  if  testimony  of  murder  and  kidnapping 
defendant's  mother,  as  to  telephone  conversa- 
tion she  had  with  defendant  after  defendant 
encountered  murder  victim  on  day  of  his  kid- 
napping and  death,  was  admissible  to  show 
defendant's  prior  consistent  statement,  any  er- 
ror in  excluding  such  testimony  was  harmless, 
where  defendant  had  already  testified  that  she 
had  recounted  the  day's  events  to  her  mother, 
and  where  testimony  would  have  helped  defen- 
dant little,  if  at  all.  D.C.  Code  1981,  §§  22- 
2101,  22-2401,  22-3202.  Ford  v  United  States, 
487  A.2d  580,  1984  D.C.  App.  LEXIS  584 
(1984). 

Admission  of  hearsay  statement  by  murder 
victim  that  defendant  had  previously  stabbed 
him  in  the  arm  and  limiting  instruction  that 
statement  was  admissible  to  show  defendant's 
state  of  mind  were  harmless  errors  where  de- 
fendant was  charged  with  second-degree  mur- 
der and  was  convicted  of  lesser  included  offense 
of  manslaughter,  there  was  no  issue  of  identity 
in  that  defendant  admitted  having  stabbed 
victim  to  death,  there  was  substantial  evidence 
of  hostile  relations  between  defendant  and  vic- 
tim over  period  of  time  and  hearsay  statement 
was  not  only  testimony  introduced  which  indi- 
cated defendant  was  psychologically  capable  of 
deliberately  using  force  against  victim  and  tes- 
timony was  very  brief  and  not  inflammatory. 
Giles  V  United  States,  432  A.2d  739,  1981  D.C. 
App.  LEXIS  322  (1981). 

In  murder  case,  assuming  error  in  exclusion 
of  decedent's  threats  against  defendant,  com- 
municated only  to  third  party,  the  exclusion 
was  not  prejudicial  where  the  testimony  was 
cumulative.  Kleinbart  v.  United  States,  426 
A.2d  343,  1981  D.C.  App.  LEXIS  220  (1981), 
recalled  by  553  A.2d  1236,  1989  D.C.  App. 
LEXIS  22  (D.C.  1989). 

In  prosecution  for  murder,  trial  court's  error 
in  admission  of  hearsay  statements  of  decedent 
concerning  her  fear  of  defendant,  alleged 
threats  and  assaults  made  against  her  by  de- 
fendant, and  her  intention  of  meeting  defen- 
dant the  morning  of  her  death,  which  provided 
evidence  that  defendant  was  not  only  capable  of 
murder  but  also  had  in  fact  committed  a  previ- 
ous crime  of  violence  toward  the  same  victim, 
and  placed  defendant  at  murder  scene,  thereby 
effectively  negating  his  alibi  defense,  was  prej- 
udicial. D.C.  Code  §§  22-2401,  22-3202.  Clark 
V  United  States,  412  A.2d  21,  1980  D.C.  App. 
LEXIS  256  (1980). 

In  prosecution  for  murder,  any  error  in  ad- 
mission of  evidence  of  planned  robbery  several 
hours  before  murder  was  harmless  given  prop- 
erly admitted  evidence  of  planned  robbery  im- 
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mediately  preceding  murder.  D.C.  Code  §§  22- 
2401,  22-3202.  Tabron  v.  United  States,  410 
A.2d  209,  1979  D.C.  App.  LEXIS  538  (1979). 

In  view  of  overwhelming  evidence  of  malice 
aforethought,  premeditation  and  deliberation, 
error  in  allowing  defendant's  daughter  to  tes- 
tify that  she  had  stated  to  defendant,  immedi- 
ately following  the  killing,  that  defendant  had 
threatened  deceased  before  and  he  had  meant 
to  do  it  was  harmless  beyond  a  reasonable 
doubt.  D.C.  Code  §§  22-2401,  22-2403.  Butler  v. 
United  States,  322  A.2d  279,  1974  D.C.  App. 
LEXIS  248  (1974). 

Where  trial  court  examined  witness,  after 
prosecution  claimed  surprise,  as  to  his  reasons 
for  changing  his  mind  on  issue  of  who  had 
attacked  victim  and  afforded  defense  counsel 
opportunity  to  cross-examine  witness,  and  de- 
fense counsel  made  no  objection  to  admission  of 
witness'  testimony  on  recall  repudiating  his 
previous  testimony  and  asserting  that  defen- 
dant had  beaten  victim  and  that  police  detec- 
tive had  not  influenced  him  to  pick  defendant's 
picture  out  of  photographs  shown  to  him,  allow- 
ing witness  to  be  recalled  instead  of  declaring 
mistrial  upon  assertion  of  surprise  by  prosecu- 
tion was  not  an  abuse  of  discretion.  D.C.  Code 
§  22-2401.  In  re  D.  S.  A.,  283  A.2d  829,  1971 
D.C.  App.  LEXIS  236  (1971). 

—  Hearsay,  admissibility  of  evidence. 

Defendant's  statement  to  his  sister,  that  he 
and  codefendant  went  up  behind  victim,  that 
defendant  killed  victim,  and  that  codefendant's 
gun  jammed,  was  substantively  admissible 
against  codefendant  without  redaction  in  joint 
murder  trial  under  penal  interest  exception  to 
hearsay  rule;  statement  was  not  blame-shifting 
or  beneficial  to  defendant  in  any  way,  it  under- 
scored that  he  was  the  shooter  and  bore  pri- 
mary responsibility,  and  it  was  contrary  to  his 
penal  interest  because  it  corroboratively  re- 
vealed significant  details  of  crime,  including 
the  identity  of  a  witness  who  could  identify  him 
as  chief  perpetrator.  Thomas  v.  United  States, 
978  A.2d  1211,  2009  D.C.  App.  LEXIS  360 
(2009),  writ  of  certiorari  denied  by  131  S.  Ct. 
282,  178  L.  Ed.  2d  185,  2010  U.S.  LEXIS  6856, 
79  U.S.L.W.  3203  (U.S.  2010),  writ  of  certiorari 
denied  by  131  S.  Ct.  196,  178  L.  Ed.  2d  118, 
2010  U.S.  LEXIS  6815,  79  U.S.L.W.  3200  (U.S. 
2010). 

Admission  of  out-of-court  statement  of  eye- 
witness in  murder  prosecution  violated  Su- 
preme Court  decision  of  Crawford  v.  Washing- 
ton, which  held  that  out-of-court  testimonial 
statements  may  not  be  admitted  into  evidence 
under  Confrontation  Clause  without  de- 
clarant's live  in-court  testimony  unless  de- 
clarant is  unavailable  and  defendant  had  a 
prior  opportunity  to  cross-examine;  statement 
of  eyewitness,  who  was  killed  several  weeks 
after  shooting  of  victim,  identifying  defendant 


as  shooter  of  victim  was  introduced  under  spon- 
taneous utterance  exception  to  hearsay  rule, 
and  defendant  had  no  prior  opportunity  to 
cross-examine  eyewitness.  Gathers  v.  United 
States,  977  A.2d  969,  2009  D.C.  App.  LEXIS 
346  (2009). 

Admission  of  unredacted  portion  of  out-of- 
court  statement  made  by  driver/defendant  who 
drove  two  of  the  other  defendants  and  two 
additional  passengers  who  were  not  defendants 
in  the  trial  to  location  where  passerby  was 
stabbed  to  death  and  another  passerby  as- 
saulted, during  prosecution's  cross-examina- 
tion of  driver/defendant  in  order  to  impeach 
driver/defendant's  trial  testimony  that  he  did 
not  know  that  passengers  in  his  car  had  knives, 
did  not  violate  the  Sixth  Amendment  confron- 
tation right  of  passenger/defendant  who 
claimed  he  was  not  carrjdng  a  knife,  in  trial  of 
five  defendants  arising  out  of  beating  of  home- 
less man  and  murder  and  assaults  of  passersby 
who  tried  to  intervene,  as  the  unredacted  por- 
tion of  the  statement  was  used  only  after  driv- 
er/defendant had  taken  the  stand  to  testify  in 
his  own  defense,  and  driver/defendant  was 
available  for  cross-examination  by  passenger/ 
defendant.  Perez  v.  United  States,  968  A.2d  39, 
2009  D.C.  App.  LEXIS  57  (2009),  writ  of  certio- 
rari denied  by  558  U.S.  975,  130  S.  Ct.  474,  175 
L.  Ed.  2d  317,  2009  U.S.  LEXIS  7527,  78 
U.S.L.W.  3237  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  473,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W.  3237 
(2009). 

Admission  of  redacted  videotaped  hearsay 
statement  made  by  defendant  who  drove  two  of 
the  other  defendants  and  two  additional  pas- 
sengers to  location  where  passerby  was  stabbed 
to  death  and  another  passerby  assaulted,  in 
trial  of  five  defendants  arising  out  of  beating  of 
homeless  man  and  murder  and  assaults  of 
passersby  who  tried  to  intervene,  in  order  to 
establish  that  the  driver/defendant  was  a  will- 
ing participant  in  the  assaults  because  he  knew 
that  some  his  passengers,  two  of  whom  were 
not  defendants  at  the  trial,  were  armed  with 
knives  when  they  entered  his  car,  did  not  vio- 
late the  Sixth  Amendment  confrontation  right 
of  passenger/defendant  who  claimed  he  was  not 
carrying  a  knife,  as  the  statement  as  redacted 
did  not  implicate  passenger/defendant,  and 
trial  court  instructed  jury  that  the  statement 
could  only  constitute  evidence  against  driver/ 
defendant.  Perez  v.  United  States,  968  A.2d  39, 
2009  D.C.  App.  LEXIS  57  (2009),  writ  of  certio- 
rari denied  by  558  U.S.  975,  130  S.  Ct.  474,  175 
L.  Ed.  2d  317,  2009  U.S.  LEXIS  7527,  78 
U.S.L.W  3237  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  473,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W.  3237 
(2009). 

Out-of-court  statements  made  by  victim  to 
witness  prior  to  murder,  that  he  saw  a  gun  in 
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defendant's  waistband,  that  defendant  told  vic- 
tim the  reason  defendant  had  car  that  was  not 
defendant's  was  because  the  car's  owner  owed 
defendant  some  money,  and  that  defendant  told 
victim  that  he  thought  victim  and  his  friends 
were  "stepping  to  him,"  were  admissible  under 
the  present  sense  impression  exception  to  hear- 
say rule  in  trial  for  murder  and  other  offenses; 
no  more  than  a  few  seconds  could  have  elapsed 
between  the  conversation  between  defendant 
and  victim  and  the  conversation  between  vic- 
tim and  witness,  and  thus  victim's  statements 
to  witness  were  likely  reliable.  Gardner  v. 
United  States,  898  A.2d  367,  2006  D.C.  App. 
LEXIS  205  (2006). 

Witness's  recorded  testimony  at  first  trial  for 
murder  and  weapons  offenses  that  victim  told 
her  he  was  going  to  something  out  of  one  of  the 
rooms  in  her  apartment  came  within  state  of 
mind  exception  to  rule  against  hearsay.  Mercer 
V.  United  States,  864  A.2d  110,  2004  D.C.  App. 
LEXIS  579  (2004),  writ  of  certiorari  denied  by 
543  U.S.  1188,  125  S.  Ct.  1425,  161  L.  Ed.  2d 
191,  2005  U.S.  LEXIS  2103,  73  U.S.L.W.  3513 
(2005). 

Witness's  prior  recorded  testimony  at  first 
trial  for  murder  and  weapons  offenses  that 
someone  had  told  her  to  tell  victim  that  defen- 
dant wanted  him  was  not  inadmissible  hearsay, 
at  retrial  after  determination  that  witness  was 
unavailable,  where  statement  was  not  offered 
to  prove  truth  of  matter  asserted,  but  rather  to 
show  why  victim  went  outside.  Mercer  v. 
United  States,  864  A.2d  110,  2004  D.C.  App. 
LEXIS  579  (2004),  writ  of  certiorari  denied  by 
543  U.S.  1188,  125  S.  Ct.  1425,  161  L.  Ed.  2d 
191,  2005  U.S.  LEXIS  2103,  73  U.S.L.W.  3513 
(2005). 

Witness's  testimony  at  first  trial  regarding 
gun  which  victim  had  brought  into  her  apart- 
ment was  not  inadmissible  hearsay  at  retrial 
for  murder  and  weapons  offenses  on  grounds 
that  witness  had  no  first-hand  knowledge  of 
gun;  witness's  testimony  at  first  trial  that  she 
knew  victim  had  gun  because  he  asked  her  to 
"put  it  up  while  [she]  loosed  his  hair"  and  that 
she  saw  defendant  take  gun  indicated  she  had 
sufficient  personal  knowledge  to  testify  to 
events  she  observed.  Mercer  v.  United  States, 
864  A.2d  110,  2004  D.C.  App.  LEXIS  579  (2004), 
writ  of  certiorari  denied  by  543  U.S.  1188,  125 
S.  Ct.  1425, 161  L.  Ed.  2d  191,  2005  U.S.  LEXIS 
2103,  73  U.S.L.W  3513  (2005). 

Grand  jury  testimony  by  eyewitnesses  was 
admissible  hearsay  under  recorded  recollection 
exception  in  first-degree  murder  prosecution; 
the  eyewitnesses  had  firsthand  knowledge  of 
the  shooting  approximately  five  months  before 
their  testimony,  the  eyewitnesses  repeatedly 
testified  that  they  could  not  recall  the  incident 
or  their  grand  jury  testimony,  and  they  ac- 
knowledged oath  and  never  repudiated  the 
grand  jury  testimony.  Isler  v.  United  States, 


824  A.2d  957,  2003  D.C.  App.  LEXIS  291 
(2003). 

Defendant  lacked  opportunity  to  deny  his 
girlfriend's  false  statements  regarding  his  iden- 
tity to  officers  who  came  to  girlfriend's  home  to 
arrest  him,  and  thus,  the  statements  were  not 
admissible  under  adoptive  admission  exception 
to  hearsay  rule  in  prosecution  for  first-degree 
premeditated  murder;  defendant  had  been 
barely  clad  while  "up  against  the  wall"  in  the 
presence  of  multiple  arresting  police  officers 
who  had  valid  warrant  for  his  arrest.  Foreman 
V.  United  States,  792  A.2d  1043,  2002  D.C.  App. 
LEXIS  44  (2002). 

Letters  that  defendant  wrote  to  Government 
witness  two  years  after  the  murder  were  ad- 
missible under  "statements  of  the  defendant" 
exception  to  hearsay  rule,  to  show:  (1)  that  a 
conspiracy  existed  to  conceal  murder;  (2)  that 
defendant  made  threats  to  enforce  the  conceal- 
ment conspiracy  and  as  evidence  of  conscious- 
ness of  guilt;  and  (3)  nature  of  relationship 
between  defendant  and  witness,  and  their  con- 
versations. McCoy  V.  United  States,  760  A.2d 
164,  2000  D.C.  App.  LEXIS  264  (2000),  writ  of 
certiorari  denied  by  532  U.S.  987,  121  S.  Ct. 
1636, 149  L.  Ed.  2d  496,  2001  U.S.  LEXIS  3147, 
69  U.S.L.W  3672  (2001),  writ  of  certiorari  de- 
nied by  533  U.S.  909,  121  S.  Ct.  2257,  150  L. 
Ed.  2d  243,  2001  U.S.  LEXIS  4446,  69  U.S.L.W. 
3763  (2001),  writ  of  certiorari  denied  by  534 
U.S.  900,  122  S.  Ct.  227,  151  L.  Ed.  2d  163, 
2001  U.S.  LEXIS  6714,  70  U.S.L.W.  3241 
(2001),  writ  of  certiorari  denied  by  534  U.S. 
1005,  122  S.  Ct.  486,  151  L.  Ed.  2d  399,  2001 
U.S.  LEXIS  10160,  70  U.S.L.W.  3316  (2001). 

Statements  that  codefendant  made  to  Gov- 
ernment witness  and  to  another  Government 
witness  in  letters  after  main  conspiracy  to  kill 
victim  was  accomplished  two  years  earlier  were 
not  made  "in  furtherance  of"  conspiracy,  and 
therefore  not  admissible  in  joint  trial  as  non- 
hearsay  statements  of  co-conspirator,  where 
there  was  no  evidence  of  an  express  agreement 
to  continue  to  act  in  concert  to  conceal  the 
crime,  particularly  two  years  after  its  commis- 
sion. McCoy  V.  United  States,  760  A.2d  164, 

2000  D.C.  App.  LEXIS  264  (2000),  writ  of 
certiorari  denied  by  532  U.S.  987,  121  S.  Ct. 
1636, 149  L.  Ed.  2d  496,  2001  U.S.  LEXIS  3147, 
69  U.S.L.W.  3672  (2001),  writ  of  certiorari  de- 
nied by  533  U.S.  909,  121  S.  Ct.  2257,  150  L. 
Ed.  2d  243,  2001  U.S.  LEXIS  4446,  69  U.S.L.W. 
3763  (2001),  writ  of  certiorari  denied  by  534 
U.S.  900,  122  S.  Ct.  227,  151  L.  Ed.  2d  163, 

2001  U.S.  LEXIS  6714,  70  U.S.L.W.  3241 
(2001),  writ  of  certiorari  denied  by  534  U.S. 
1005,  122  S.  Ct.  486,  151  L.  Ed.  2d  399,  2001 
U.S.  LEXIS  10160,  70  U.S.L.W.  3316  (2001). 

Defendant  could  not  complain  about  the  ad- 
mission of  victim's  hearsay  statements  on  the 
issues  of  identity,  defendant's  motive,  and  vic- 
tim's state  of  mind;  defendant  waived  confron- 
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tation  rights  to  object  to  the  hearsay,  as  he 
procured  the  victim's  silence  by  murdering  her. 
Sweet  V.  United  States,  756  A.2d  366,  2000  D.C. 
App.  LEXIS  118  (2000). 

Testifying  shooter's  out-of-court  statement 
that  he  had  just  "bust  his  bitch  ass"  was  hear- 
say that  was  not  admissible  as  declaration 
against  penal  interest,  in  first-degree  murder 
prosecution  of  defendant  who  was  second 
shooter  involved  in  street  shooting.  D.C.  Code 
1981,  §  22-2401.  Daniels  v.  United  States,  738 
A.2d  240,  1999  D.C.  App.  LEXIS  198  (1999). 

Defendant  was  not  entitled  to  mistrial  on 
basis  of  erroneous  admission  of  shooter's  hear- 
say statement  that  shooter  had  just  "bust  his 
bitch  ass,"  in  first-degree  murder  prosecution  of 
defendant  who  was  second  shooter  involved  in 
street  shooting,  where  shooter  later  testified  at 
trial  and  admitted  his  role  in  killing  victim,  and 
thus,  prejudicial  impact  of  statement  was  min- 
imal, and  any  harm  that  did  result  could  have 
been  cured  by  instruction  offered  by  trial  court. 
D.C.  Code  1981,  §  22-2401.  Daniels  v.  United 
States,  738  A.2d  240,  1999  D.C.  App.  LEXIS 
198  (1999). 

In  murder  and  kidnapping  prosecution,  trial 
court  properly  refused  to  permit  defendant's 
mother  to  testify,  over  state's  hearsay  objection, 
as  to  what  defendant  told  her  on  the  telephone 
after  defendant  encountered  the  murder  victim 
on  day  of  his  death,  despite  defense  counsel's 
argument  that  the  statement  was  not  being 
offered  for  its  truth  but  rather  to  show  defen- 
dant's state  of  mind.  D.C.  Code  1981,  §§  22- 
2101,  22-2401,  22-3202.  Ford  v.  United  States, 
487  A.2d  580,  1984  D.C.  App.  LEXIS  584 
(1984). 

In  prosecution  for  armed  robbery  and  felony- 
murder, police  detective  was  properly  allowed 
to  testify  that  he  received  over  telephone  the 
serial  number  of  gun  sold  by  defendant  and 
what  the  serial  number  was,  same  being  ex- 
tremely reliable  evidence  such  as  that  consti- 
tuting extrajudicial  identification  testimony 
which  is  admissible  as  substantive  evidence. 
D.C.  Code  1981,  §§  22-2401,  22-2901,  22-3202. 
Tribble  v.  United  States,  447  A.2d  766,  1982 
D.C.  App.  LEXIS  380  (1982). 

In  prosecution  for  murder,  wherein  defen- 
dant was  accused  of  shooting  his  former  girl 
friend,  and  wherein  defendant  failed  to  raise 
any  of  the  three  defenses,  including  accident, 
self-defense,  or  suicide  by  decedent,  which  tra- 
ditionally had  been  understood  to  call  into 
question  state  of  mind  of  deceased  declarant, 
but  rather  defended  on  claim  of  mistaken  iden- 
tity and  alibi,  state  of  decedent-declarant's 
state  of  mind  at  time  of  her  murder  was  not  in 
issue;  therefore,  trial  court  erred  in  admitting 
hearsay  testimony  as  to  statements  made  by 
decedent-declarant  in  which  she  recounted  her 
fear  of  defendant  as  well  as  threats  and  as- 
saults that  defendant  had  allegedly  directed  at 


her.  D.C.  Code§§  22-2401,  22-3202.  Clark  v. 
United  States,  412  A.2d  21,  1980  D.C.  App. 
LEXIS  256  (1980). 

In  prosecution  for  murder,  trial  court  erred  in 
admitting  testimony  as  to  decedent-declarant's 
statements  that  defendant  had  asked  her  to 
meet  him  on  next  morning,  which  was  morning 
of  the  murder,  under  state-of-mind  exception  to 
hearsay  rule  as  circumstantial  evidence  of  sub- 
sequent conduct  of  defendant,  who  alleged  that 
he  had  been  mistakenly  identified  and  pre- 
sented alibi  defense.  D.C.  Code  §§  22-2401, 
22-3202.  Clark  v.  United  States,  412  A.2d  21, 
1980  D.C.  App.  LEXIS  256  (1980). 

Trial  court's  error,  if  any,  in  allowing  witness 
to  provide  hearsay  testimony  which  allegedly 
implicated  defendant  in  robbery  was  harmless 
in  prosecution  for  first-degree  murder  while 
armed,  possession  of  a  firearm  during  a  crime  of 
violence  and  carrying  a  pistol  without  a  license 
(CPWL);  witness's  testimony  regarding  robbery 
and  retaliation  was  not  the  only  evidence  pre- 
sented in  furtherance  of  government's  theory  of 
ongoing  feud  as  motive  for  shooting,  defense 
counsel  seriously  called  into  question  witness's 
credibility  on  cross-examination,  and  evidence 
against  defendant  was  strong  and  compelling. 
Daniels  v.  United  States,  2  A.3d  250,  2010  D.C. 
App.  LEXIS  494  (2010),  writ  of  certiorari  de- 
nied by  131  S.  Ct.  806,  178  L.  Ed.  2d  538,  2010 
U.S.  LEXIS  9561,  79  U.S.L.W.  3343  (U.S. 
2010). 

—  Identity  of  accused,  admissibility  of  ev- 
idence. 

No  error  was  shown,  in  homicide  prosecution, 
in  admission  of  evidence  as  to  which  defendants 
affirmatively  stated  they  had  no  objection,  but, 
in  any  event,  testimony  challenged  on  appeal 
analogous  to  evidence  of  prior  identification  by 
witness  was  admissible  to  corroborate  identifi- 
cation made  by  witness  in  court.  Fed. Rules 
Evid.  Rule  801(d)(1)(C),  18  U.S.C.;  D.C.  Code 
§  22-2401.  United  States  v.  Sampol,  636  F.2d 
621,  1980  U.S.  App.  LEXIS  14134  (C.A.D.C. 
1980). 

Evidence  of  defendant's  prior  act  of  drug 
trafficking  was  admissible  in  murder  prosecu- 
tion to  establish  identity  and  motive;  evidence 
indicated  defendant  targeted  members  of  rival 
drug  organization  in  both  prior  incident  and 
incident  that  resulted  in  victim's  murder  be- 
cause of  defendant's  drug  activities.  Dockery  v. 
United  States,  853  A.2d  687,  2004  D.C.  App. 
LEXIS  274  (2004). 

Evidence  that  members  of  defendant's  rival 
drug  organization  had  previously  been  shot  at 
was  admissible  in  murder  prosecution  to  estab- 
lish identity  and  motive;  victim  was  a  rival 
drug  organization  member  and  his  death  oc- 
curred as  result  of  group  of  individuals  shooting 
at  him  and  other  rival  drug  organization  mem- 
bers, and  both  nine  and  ten  millimeter  guns 
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were  used  in  prior  shooting  of  rival  drug  orga- 
nization members  and  were  same  guns  that 
defendant  provided  to  three  shooters  for  shoot- 
ing that  resulted  in  victim's  murder.  Dockery  v. 
United  States,  853  A.2d  687,  2004  D.C.  App. 
LEXIS  274  (2004). 

Photo  array  identification  procedure  used  by 
police  was  not  unnecessarily  suggestive,  nor 
conducive  to  irreparable  misidentification,  even 
though  defendant's  photo  was  the  only  one  that 
appeared  in  both  the  first  and  second  array,  in 
prosecution  for  various  offenses;  defendant's 
appearance  in  first  photo  array  was  different 
from  that  in  the  second,  and  men  depicted  in 
each  photo  array  were  similar  in  size  and 
appearance,  and  thus,  defendant's  picture  ex- 
hibited in  first  array  would  not  have  directed 
witness's  attention  to  his  photo  in  second  array, 
and  defendant  did  not  stand  out  dramatically 
in  either  photo  array.  Jones  v.  United  States, 
879  A.2d  970,  2005  D.C.  App.  LEXIS  409 
(2005). 

Whether  identification  was  unduly  sugges- 
tive did  not  have  to  be  determined  once  trial 
court  made  a  finding  that  identification  was 
reliable.  Black  v  United  States,  755  A.2d  1005, 
2000  D.C.  App.  LEXIS  166  (2000). 

In  prosecution  for  felony-murder  while 
armed  during  commission  of  burglary  in  the 
first  degree  and  first-degree  burglary,  govern- 
ment was  not  required  to  negate  most  reason- 
able explanation  of  fingerprint  evidence  which 
was  consistent  with  innocence  and  to  show  that 
fingerprint  was  made  during  commission  of 
crime,  where  it  did  not  rely  solely  on  fingerprint 
evidence  to  show  that  entry  and  theft  had 
occurred.  D.C.  Code  1981,  §§  22-1801(a),  22- 
2401,  22-3201.  Hawthorne  v  United  States, 
476  A.2d  164,  1984  D.C.  App.  LEXIS  382 
(1984). 

Trial  court's  error  in  excluding  murder  defen- 
dant's proffered  expert  testimony  on  witness 
identification  without  first  conducting  required 
three-part  test  for  determining  admissibility  of 
such  testimony  did  not  prejudice  defendant, 
and  thus  did  not  deprive  defendant  of  his  con- 
stitutional right  to  present  a  defense,  as  ex- 
pert's testimony,  particularly  on  the  phenome- 
non of  "unconscious  transference,"  would  not 
have  undermined  the  central  strength  of  pros- 
ecution's case,  which  was  that  eyewitnesses 
independently  identified  defendant  as  one  of 
the  shooters  without  having  communicated 
with  each  other  and  without  having  learned 
that  defendant  was  a  suspect,  and  exclusion  of 
the  testimony  did  not  prevent  defendant  from 
mounting  a  vigorous  challenge  to  eyewitness's 
identification  of  him.  Heath  v.  United  States,  26 
A.3d  266,  2011  D.C.  App.  LEXIS  434  (2011). 

—  Insanity,  admissibility  of  evidence. 

Jury  may  consider  whether  a  defendant's 
mental  condition  negated  his  ability  to  form  the 


requisite  mental  state  for  first-degree  murder, 
D.C.  Code  §  22-2401.  United  States  v  Peter- 
son, 509  F.2d  408,  1974  U.S.  App.  LEXIS  5475 
(C.A.D.C.  1974). 

In  determining  whether  to  admit  evidence  on 
issue  whether  a  defendant's  mental  condition 
negated  his  ability  to  form  the  requisite  mental 
state  for  first-degree  murder,  judge  must  deter- 
mine whether  the  evidence  is  sufficiently 
grounded  in  scientific  fact  and  whether  it  di- 
rectly addresses  the  mental  element  at  issue  so 
that  its  introduction  will  not  unduly  distract  or 
mislead  the  jury  from  the  determination  it 
must  make.  D.C.  Code  §  22-2401.  United 
States  V  Peterson,  509  F.2d  408,  1974  U.S.  App. 
LEXIS  5475  (C.A.D.C.  1974). 

Before  admitting  medical  testimony  on  issue 
whether  a  defendant's  mental  condition  ne- 
gated his  ability  to  form  the  requisite  mental 
state  for  first-degree  murder,  court  should  in- 
sist on  a  complete  proffer  of  the  medical  testi- 
mony D.C.  Code  §  22-2401.  United  States  v 
Peterson,  509  F.2d  408,  1974  U.S.  App.  LEXIS 
5475  (C.A.D.C.  1974). 

In  prosecution  under  indictment  charging 
defendant  with  first  degree  murder  and  rob- 
bery of  his  victim  wherein  principal  defense 
was  insanity  of  accused,  who  had  been  found 
competent  to  stand  trial  after  appropriate  pro- 
ceeding and  who  took  stand  and  exhibited  bi- 
zarre symptoms  and  abnormal  behavior  which 
if  truly  reflecting  his  mental  state  would  have 
made  a  trial  legally  impossible,  accused  by  his 
demeanor  put  his  mental  condition  as  of  time  of 
trial  in  issue  and  testimony  of  government 
witnesses  concerning  defendant's  mental  condi- 
tion at  a  time  appreciably  after  commission  of 
crime  was  properly  admitted  to  rebut  impres- 
sion of  madness.  Stewart  v.  U.S.,  275  F.2d  617, 
1960  U.S.  App.  LEXIS  5365  (C.A.D.C.  1960). 

In  homicide  prosecution,  testimony  of  police 
officer  who  had  had  experience  in  observing 
insane  persons  was  admissible  for  whatever  it 
might  be  worth,  regardless  of  fact  that  it  might 
have  little  probative  value  because  he  had 
observed  defendant  for  only  a  short  time,  dur- 
ing which  time  defendant  did  not  appear  to  be 
of  unsound  mind.  Edmonds  v.  U.S.,  273  F.2d 
108,  1959  U.S.  App.  LEXIS  2922  (C.A.D.C. 
1959). 

Evidence  of  the  finding,  about  a  year  after  the 
homicide,  of  a  saw  in  a  cell  occupied  by  accused 
and  another  prisoner,  and  to  which  others  had 
access,  is  not  admissible  as  tending  to  show  his 
sanity,  in  that  it  indicates  his  capability  of 
planning  an  escape,  and  was  hence  not  insane. 
Sabens  v.  U.S.,  40  App.D.C.  440, 1913  U.S.  App. 
LEXIS  2099  (1913). 

In  a  prosecution  for  murder,  where  the  de- 
fense is  insanity,  evidence  of  general  reputation 
in  the  family  as  to  the  mental  condition  of  a 
second  cousin  of  the  accused,  or  even  of  the 
accused  himself,  is  inadmissible.  Snell  v.  U.S., 
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16  App.D.C.  501,  1900  U.S.  App.  LEXIS  5814 
(1900). 

Where  the  defense  is  insanity,  proof  of  the 
actuating  cause  of  an  alleged  paroxysm  is  inad- 
missible without  substantial  proof  of  latent 
insanity  or  latent  tendency  to  insane  paroxysm. 
Taylor  v.  U.S.,  7  App.D.C.  27,  1895  U.S.  App. 
LEXIS  3616  (1895). 

—  Intent  or  motive,  admissibility  of  evi- 
dence. 

In  prosecution  for,  inter  alia,  assassination  of 
former  Chilean  ambassador  to  United  States, 
testimony  about  his  activities  in  opposition  to 
government  of  Chile  was  admissible  as  tending 
to  show  motive  for  assassination,  and  decree 
revoking  his  citizenship  was  evidence  that  his 
activities  were  known  to  Chilean  government. 
18  U.S.C.  §§  1111,  1116,  1117;  D.C.  Code  §  22- 
2401.  United  States  v  Sampol,  636  F.2d  621, 
1980  U.S.  App.  LEXIS  14134  (C.A.D.C.  1980). 

Where  fact  of  killing  by  an  accused  is  in  issue, 
prosecution  may  prove  that  accused  had  a  mo- 
tive, and  accused  may  prove  that  he  had  no 
motive,  but  where  the  killing  is  purposed  and 
none  of  the  established  legal  excuses  for  pur- 
posed killing  is  pleaded,  motive  is  wholly  im- 
material. Lebron  v  U.S.,  229  F.2d  16,  1955  U.S. 
App.  LEXIS  3731  (C.A.D.C.  1955). 

In  prosecution  of  Puerto  Rican  defendant, 
whose  companion  shot  and  killed  guard  in  front 
of  dwelling  of  President  of  the  United  States, 
for  first-degree  murder,  wherein  defendant  in- 
terposed defense  that  he  and  companion  had  no 
intent  to  kill  anyone  but  merely  wished  to 
create  an  incident  in  order  to  bring  to  the 
attention  of  the  American  people  conditions  in 
Puerto  Rico,  defendant  was  properly  allowed  to 
testify  as  to  his  own  intent.  D.C.  Code  1940, 
§§  22-105,  22-2401.  Collazo  v  U.S.,  196  F.2d 
573,  1952  U.S.  App.  LEXIS  2497  (C.A.D.C. 
1952). 

If  fact  of  killing  by  an  accused  is  in  issue, 
prosecutor  is  permitted  as  part  of  his  effort  to 
prove  that  accused  committed  the  act,  to  prove 
that  accused  had  a  motive  for  killing  the  de- 
ceased, and  accused  as  part  of  his  effort  to 
prove  that  he  did  not  commit  the  act,  is  permit- 
ted to  prove  that  he  had  no  motive  for  killing 
the  deceased.  D.C.  Code  1940,  §  22-2401. 
Collazo  V  U.S.,  196  F.2d  573,  1952  U.S.  App. 
LEXIS  2497  (C.A.D.C.  1952). 

If  killing  is  intended  by  accused  and  none  of 
the  established  legal  excuses  for  the  killing  is 
pleaded,  the  motive  of  the  killer  is  wholly 
immaterial.  D.C.  Code  1940,  §  22-2401. 
Collazo  V  U.S.,  196  F.2d  573,  1952  U.S.  App. 
LEXIS  2497  (C.A.D.C.  1952). 

In  prosecution  for  drowning  wife,  evidence 
concerning  prior  procurement  of  accident  policy 
on  wife's  life  held  admissible  as  indicating  mo- 
tive. Dickerson  v  U.S.,  65  F.2d  824,  1933  U.S. 
App.  LEXIS  3176  (1933). 


In  a  prosecution  for  murder,  where  defen- 
dant's confession  showed  that  the  forgery  of 
check  in  connection  with  which  the  murder  was 
committed  was  the  motive,  evidence  of  defen- 
dant's financial  condition  at  and  prior  to  the 
time  of  the  homicide  was  competent.  Ziang  Sun 
Wan  V  U.S.,  289  F.  908,  1923  U.S.  App.  LEXIS 
2067  (1923). 

In  a  prosecution  for  the  killing  of  defendant's 
wife,  evidence  of  previous  quarrels  between 
defendant  and  his  wife  was  admissible  on  the 
question  of  motive.  Murray  v  U.S.,  288  F.  1008, 
1923  U.S.  App.  LEXIS  2254  (1923). 

The  question  of  the  remoteness  of  evidence  of 
previous  quarrels  between  defendant  and  his 
wife  goes  to  the  weight  to  be  given  the  evidence 
by  the  jury  as  evidence  of  motive  for  the  subse- 
quent killing  of  the  wife.  Murray  v.  U.S.,  288  F. 
1008,  1923  U.S.  App.  LEXIS  2254  (1923). 

In  homicide  cases,  the  trial  court  is  allowed 
considerable  latitude  in  admitting  evidence  on 
the  question  of  motive.  McHenry  v.  U.S.,  276  F. 
761,  1921  U.S.  App.  LEXIS  2155  (1921). 

As  tending  to  show  motive,  it  is  competent  for 
the  prosecution  in  a  murder  case  to  prove  that 
the  deceased  maintained  illicit  relations  with  a 
woman  with  whom  the  accused  was  also  unduly 
intimate,  especially  where  there  is  other  evi- 
dence that  the  accused  intended  to  be  revenged 
on  deceased  for  his  attentions  to  the  woman. 
Pearson  v  U.S.,  10  App.D.C.  536,  1897  U.S. 
App.  LEXIS  3189  (1897). 

References  to  a  gang  feud  can  supply  to  the 
jury  a  motive  for  an  otherwise  unexplained 
killing  or  suggest  witness  intimidation.  Plum- 
mer  v  United  States,  813  A.2d  182,  2002  D.C. 
App.  LEXIS  733  (2002). 

Evidence  of  defendants'  friendly  relationship 
with  person  who  had  shot  victim  in  the  past,  as 
buttressed  by  other  evidence  t:;nding  to  show 
that  defendants  may  have  assaulted  victim  in 
retaliation  for  victim's  earlier  testimony 
against  their  friend  which  led  to  his  conviction, 
was  relevant  in  defendants'  prosecution  for 
assault  of  victim  to  show  motive  for  the  assault; 
evidence  of  prior  shooting  explained  the  reason 
why  there  might  be  "bad  blood"  between  defen- 
dants and  victim,  defendants'  association  with 
person  who  had  shot  victim  was  not  the  only 
evidence  of  defendants'  participation  in  the 
assault,  and  trial  court  instructed  jury  that 
there  was  no  evidence  of  defendants'  involve- 
ment in  prior  shooting.  Freeman  v.  United 
States,  689  A.2d  575,  1997  D.C.  App.  LEXIS  21 
(1997). 

Evidence  that  defendant  had  given  handgun 
to  victim  which  victim  had  failed  to  return  was 
properly  admitted  in  murder  prosecution;  evi- 
dence was  relevant  to  charged  crime  and  dem- 
onstrated circumstances  surrounding  crime 
and  was  also  relevant  to  show  motive  for  crime, 
and  probative  value  of  evidence  outweighed  its 
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prejudicial  effect.  Thomas  v.  United  States,  685 
A.2d  745,  1996  D.C.  App.  LEXIS  241  (1996). 

Motive  evidence  was  admissible  to  help  es- 
tablish identity  of  defendant  as  killer,  regard- 
less of  particular  defense  defendant  elected  to 
present,  where  accused  denied  he  committed 
the  act  and  evidence  showed  defendant  had 
motive  to  harm  this  particular  victim.  Hill  v. 
United  States,  600  A.2d  58,  1991  D.C.  App. 
LEXIS  171  (1991). 

Evidence  of  prior  violent  altercation  between 
murder  victim  and  defendant  had  probative 
value  to  both  defendant's  motive  and  issue  of 
identification  of  defendant  which  outweighed 
any  prejudice;  testimony  of  murder  victim's  son 
concerning  previous  attack  by  defendant  was 
relevant  to  alleged  announced  course  of  re- 
venge and  perceived  necessity  for  silencing  vic- 
tim. Green  v.  United  States,  580  A.2d  1325, 
1990  D.C.  App.  LEXIS  254  (1990). 

Evidence  of  prior  altercation  between  homi- 
cide victim  and  defendant  was  admissible  to 
demonstrate  motive.  Mathis  v.  United  States, 
513  A.2d  1344,  1986  D.C.  App.  LEXIS  403 
(1986). 

Presence  of  motive  suggests  purposeful  or 
reasoned  killing.  D.C.  Code  1981,§§  22-2401, 
22-3202.  Hall  v.  United  States,  454  A.2d  314, 
1982  D.C.  App.  LEXIS  507  (1982). 

Testimony  concerning  drugs  and  drug  distri- 
bution was  admissible  in  murder  prosecution 
where  it  had  a  direct  bearing  on  codefendant's 
previously  being  shot  by  the  victim;  such  testi- 
mony was  also  admissible  on  question  of  defen- 
dant's motive  to  avenge  codefendant's  shooting. 
Jackson  v.  United  States,  329  A.2d  782,  1974 
D.C.  App.  LEXIS  331  (1974),  writ  of  certiorari 
denied  by  423  U.S.  851,  96  S.  Ct.  95,  46  L.  Ed. 
2d  74,  1975  U.S.  LEXIS  2593  (1975). 

—  Intoxication,  admissibility  of  evidence. 

While  intoxication  was  no  defense  at  common 
law  to  crime  of  murder,  when  murder  in  first 
degree  is  defined  by  statute  in  such  terms  as  to 
require  deliberate  premeditation  for  its  com- 
mission, evidence  of  intoxication  may  be  shown 
for  purpose  of  proving  lack  of  capacity  to  delib- 
erate or  premeditate.  D.C.  Code  1929,  T.  6, 
§  21.  McAffee  v.  U.S.,  Ill  F.2d  199,  1940  U.S. 
App.  LEXIS  3609  (1940). 

Voluntary  immediate  drunkenness,  in  partic- 
ular, is  not  admissible  to  disprove  the  element 
of  malice  integral  to  the  crime  of  murder. 
Wheeler  v.  United  States,  832  A.2d  1271,  2003 
D.C.  App.  LEXIS  569  (2003). 

—  Judicial  notice. 

Physician's  disconnecting  of  respirator  of 
crime  victim,  who  twenty-four  hours  after  ad- 
mission to  hospital  exhibited  only  primitive 
reflexes  to  stimuli,  who  had  not  improved  six 
days  later,  and  who  according  to  testimony  of 
physician  could  never  return  to  cognitive  and 


sapient  life,  did  not  as  a  matter  of  common 
knowledge  constitute  gross  negligence  or  ab- 
normal response  such  that  expert  testimony 
was  not  required  to  establish  a  standard  by 
which  jury  could  determine  malpractice  or  in- 
tentional malpractice,  which  would  have  been 
necessary  to  support  a  verdict  that  physician's 
conduct  constituted  an  intervening  cause  insu- 
lating defendant  from  homicide  liability.  D.C. 
Code  §  22-2401.  In  re  N.,  406  A.2d  1275,  1979 
D.C.  App.  LEXIS  452  (1979). 

—  Malice,  deliberation,  and  premedita- 
tion, admissibility  of  evidence. 

Premeditation  and  deliberation  are  facts  sus- 
ceptible of  proof  like  any  other  facts  in  criminal 
trial.  Hemphill  v.  United  States,  402  F.2d  187, 
1968  U.S.  App.  LEXIS  6575  (C.A.D.C.  1968). 

Whether  or  not  decedent  had  pushed  his  wife 
through  a  window  in  October  was  totally  imma- 
terial to  issue  of  death  resulting  from  beating  at 
her  hands  the  following  March.  Simms  v.  U.S., 
248  F.2d  626,  1957  U.S.  App.  LEXIS  3842 
(C.A.D.C.  1957). 

In  prosecution  for  drowning  wife,  evidence 
concerning  prior  procurement  of  accident  policy 
on  wife's  life  held  admissible  as  indicating  in- 
tent. Dickerson  v.  U.S.,  65  F.2d  824,  1933  U.S. 
App.  LEXIS  3176  (1933). 

In  a  homicide  case,  remark  of  defendant  at 
the  time  of  the  killing  that  deceased  was  not  the 
first  white  man  he  had  killed,  following  defen- 
dant's statement  that,  if  witness  would  say  she 
was  sorry  he  had  killed  defendant,  he  would 
shoot  her,  indicated  the  state  of  defendant's 
mind  at  the  time  of  the  killing;  that  is,  that  the 
killing  was  done  deliberately  and  maliciously. 
Bowman  v.  U.S.,  267  F.  648,  1920  U.S.  App. 
LEXIS  2220  (1920). 

Remote  threats  may  be  as  indicative  of  mo- 
tive as  those  made  immediately  preceding  the 
commission  of  the  crime,  and  especially  is  this 
true  where  a  threat,  made  nine  months  before 
the  crime  was  committed,  was  accompanied  by 
an  attempt  to  use  a  deadly  weapon,  and  where 
there  is  evidence  tending  to  show  that  the 
threats  were  repeated  throughout  the  interven- 
ing period  between  the  time  in  question  and  the 
commission  of  the  crime.  Lomax  v.  U.S.,  37 
App.D.C.  414,  1911  U.S.  App.  LEXIS  5686 
(1911). 

Where  the  accused  in  a  homicide  was  a 
rejected,  and  the  decedent  a  favored,  suitor  of  a 
woman,  it  is  competent  for  the  prosecution,  in 
order  to  show  the  state  of  mind  of  the  accused 
towards  the  woman,  and  that  his  motive  in 
assaulting  the  deceased  was  jealousy,  to  intro- 
duce evidence  of  previous  threats  made  by  the 
accused  to  kill  her  if  she  allowed  still  another 
rival  to  speak  to  her,  and  of  a  declaration  made 
by  the  accused  to  a  witness  that  he  would  kill 
such  other  rival  if  the  latter  did  not  stop  talking 
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to  her.  McUin  v.  U.S.,  17  App.D.C.  323,  1900 
U.S.  App.  LEXIS  5352  (1900). 

Evidence  that  defendant  had  been  in  posses- 
sion of  .45  caHber  pistol  and  had  access  to  pistol 
was  properly  admitted  in  prosecution  for  mur- 
der of  victim  shot  with  .45  caliber  pistol;  evi- 
dence of  defendant's  access  to  and  possession  of 
weapon  just  weeks  before  murder  constituted 
probative  temporal  connection  to  murder  and 
was  admissible  to  show  intent,  and  constituted 
evidence  of  crime  charged.  Thomas  v.  United 
States,  685  A.2d  745,  1996  D.C.  App.  LEXIS 
241  (1996). 

In  case  of  first-degree  murder,  elements  of 
premeditation  and  deliberation  may  be  estab- 
lished by  evidence  of  accused's  hostile  purpose 
directed  towards  class  of  persons  of  which  vic- 
tim is  a  member.  Adams  v.  United  States,  502 
A.2d  1011,  1986  D.C.  App.  LEXIS  261  (1986). 

Entry  in  defendant's  diary  referring  to  defen- 
dant's stalking  women  other  than  victim  was 
properly  admitted  to  prove  premeditation  and 
deliberation  elements  of  first-degree  murder. 
D.C.  Code  1981,  §§  22-2401,  22-3202.  Adams  v 
United  States,  502  A.2d  1011,  1986  D.C.  App. 
LEXIS  261  (1986). 

Evidence  of  defendant's  gun  possession  dur- 
ing a  recent  period  when  he  was  threatening  to 
kill  his  girl  friend  for  keeping  his  money  was 
probative  of  seriousness  of  defendant's  threats 
and  was  admissible  in  homicide  prosecution  to 
show  malice  and  intent  even  though  probative 
value  of  prior  gun  evidence  was  diminished 
absent  testimony  to  identify  the  murder 
weapon  as  defendant's  gun,  and  it  was  not 
abuse  of  discretion  to  conclude  that  probative 
value  of  prior  gun  evidence  outweighed  its 
potential  prejudice,  especially  as  testimony  of 
gun  possession  was  connected  with  the  prior 
offense  and  defense  trial  strategy  lessened  any 
prejudice  from  the  gun  possession  evidence. 
D.C.  Code  1981,  §  22-2401.  Jones  v  United 
States,  477  A.2d  231,  1984  D.C.  App.  LEXIS 
407  (1984). 

Hearsay  testimony  of  prior  violence  by  defen- 
dant against  victim  was  inadmissible  to  show 
defendant's  motive,  malice,  and  intent  where 
victim,  and  not  defendant,  was  the  declarant  of 
the  hearsay  statement  that  defendant  had 
stabbed  him  in  the  right  arm  and  evidence  of 
the  prior  specific  act  by  the  defendant  was  not 
admissible.  Giles  v.  United  States,  432  A.2d 
739,  1981  D.C.  App.  LEXIS  322  (1981). 

Evidence  concerning  prior  incidents  of  hostil- 
ity, prior  assault,  and  the  like  is  particularly 
relevant  in  marital  homicide  cases.  Rink  v. 
United  States,  388  A.2d  52,  1978  D.C.  App. 
LEXIS  526  (1978). 

There  is  no  particular  limit  as  to  the  time 
anterior  to  a  homicide  when  evidence  of  threats 
made  by  defendant  against  deceased  will  be 
excluded,  the  admissibility  of  such  evidence 


depending  on  the  circumstances  of  the  case, 
U.S.  V  Neverson,  12  D.C.  152  (D.C.Sup.  1880). 

On  a  trial  for  homicide,  evidence  of  threats 
made  by  defendant  against  deceased  the  sum- 
mer before  the  murder  is  not  inadmissible 
merely  because  the  time  of  making  them  was 
too  remote.  U.S.  v.  Neverson,  12  D.C.  152 
(D.C.Sup.  1880). 

—  Materiality,  admissibility  of  evidence. 

In  view  of  remoteness  in  time  of  proffered 
evidence  of  homicide  victim's  violent  character 
and  fact  that  proffered  evidence  concerned  in- 
stances of  victim's  violent  behavior  in  special 
context  of  marital  relationship,  trial  court  did 
not  abuse  its  discretion  in  refusing  to  admit 
proffered  character  testimony  into  evidence  in 
homicide  prosecution  for  killing  of  victim  fol- 
lowing a  traffic  dispute,  despite  defendant's 
assertion  that  he  was  entitled  to  introduce  such 
evidence  in  connection  with  his  claim  of  self- 
defense  due  to  Government's  presentation  of 
evidence  at  trial  that  defendant  had  initially 
provoked  attack  upon  him  by  victim.  Hawkins 
V.  United  States,  461  A.2d  1025,  1983  D.C.  App. 
LEXIS  385  (1983),  writ  of  certiorari  denied  by 
464  U.S.  1052,  104  S.  Ct.  734,  79  L.  Ed.  2d  193, 
1984  U.S.  LEXIS  707,  52  U.S.L.W.  3510  (1984). 

A  materiality  requirement  is  implicit  in  the 
right  to  a  meaningful  opportunity  to  present  a 
complete  defense,  just  as  it  is  in  other  constitu- 
tional rights  to  obtain  and  utilize  evidence — in 
particular,  the  Sixth  Amendment  right  to  com- 
pulsory process  to  secure  defense  witnesses  and 
the  due  process  right  to  the  disclosure  by  the 
prosecution  of  exculpatory  evidence  in  its  pos- 
session; at  a  minimum,  this  means  defendant 
must  demonstrate  that  the  excluded  evidence 
was  important  to  his  defense  in  order  to  show 
that  the  error  was  of  constitutional  magnitude, 
and  therefore,  the  materiality  inquiry  focuses 
on  prejudice  with  respect  to  the  fairness  of  the 
trial  as  a  whole.  Heath  v.  United  States,  26  A.3d 
266,  2011  D.C.  App.  LEXIS  434  (2011). 

—  Means  or  instrument  used,  admissibil- 

ity of  evidence. 

Testimony  that  revolver  could  not  be  dis- 
charged until  hammer  was  pulled  back  held 
admissible  to  rebut  accused's  claim  it  was  acci- 
dentally discharged.  Crawford  v.  U.S.,  41  F.2d 
979,  1930  U.S.  App.  LEXIS  2923  (1930). 

Where  a  bloody  ax  and  a  piece  of  iron  pipe, 
with  which  it  is  charged  the  crime  was  commit- 
ted, are  exhibited  to  the  jury  in  a  trial  for 
murder,  and  a  witness  for  the  accused  after 
testifying  that  the  ax  showed,  in  addition  to 
blood  marks,  outlines  of  finger  marks,  is  asked 
to  describe  such  finger  marks,  counsel  for  the 
accused  stating  that  he  wishes  to  show  that 
they  were  not  those  of  the  accused,  the  refusal 
of  the  trial  court  to  allow  the  question  to  be 
asked  upon  the  ground  that  it  is  "too  far- 
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fetched"  is  not  reversible  error,  especially  where 
it  is  not  distinctly  claimed  by  the  accused  that 
the  so  called  finger  marks  are  capable  of  defi- 
nite measurement  and  comparison  with  his 
hands  and  fingers.  Funk  v.  U.S.,  16  App.D.C. 
478,  1900  U.S.  App.  LEXIS  5313  (1900). 

Evidence  that  assault  victim  had,  on  two 
prior  occasions,  seen  defendant  in  possession  of 
.32  caliber  chrome-colored  automatic  pistol 
with  black  or  brown  handle  was  sufficiently 
linked  to  both  defendant  and  the  crimes 
charged  to  be  admissible  in  prosecution  for 
second-degree  murder  while  armed  and  assault 
with  intent  to  kill  while  armed,  though  no 
murder  weapon  was  recovered  and  the 
sightings  occurred  as  much  as  11  months  before 
the  murder  and  assault;  testimony  established 
that  bullets  used  to  kill  murder  victim  came 
from  .32  caliber  semi-automatic  pistol,  other 
evidence  established  that  .32  caliber  bullets 
and  shell  casings  were  recovered  from  areas 
where  both  murder  victim  and  assault  victim 
were  shot,  holster  and  box  of  .32  caliber  ammu- 
nition of  same  make  as  shell  casings  were 
discovered  in  bedroom  used  mainly  by  defen- 
dant, and  witness  testified  that  the  day  after 
the  shootings,  she  saw  a  silver  gun  hidden  in 
the  basement  of  the  house  where  defendant 
lived.  McConnaughey  v.  United  States,  804 
A.2d  334,  2002  D.C.  App.  LEXIS  436  (2002). 

Evidence  that  defendant  possessed  a  revolver 
that  might  have  been  the  murder  weapon  was 
admissible  to  establish  identity  of  defendant  as 
person  who  robbed  and  killed  victim.  D.C.  Code 
1981,  §§  22-2401,  22-2901,  22-3202.  Busey  v 
United  States,  747  A.2d  1153,  2000  D.C.  App. 
LEXIS  63  (2000). 

—  Nature  of  act  and  attendant  circum- 
stances, admissibility  of  evidence. 

Where  two  witnesses  testified  that  defendant 
in  company  of  identified  killer  and  a  third 
person,  entered  apartment  building  where  vic- 
tim lived,  the  same  three  men  were  seen  by 
three  witnesses  fleeing  the  scene  just  after  a 
shot  was  fired  and  one  witness  testified  that  the 
three  men  were  the  same  three  he  had  seen 
inside  building  only  moments  earlier,  there  was 
enough  evidence  to  link  defendant  with  events 
occurring  inside  building  so  that  testimony  as 
to  those  events  was  admissible  against  him. 
United  States  v  Mack,  466  F.2d  333,  1972  U.S. 
App.  LEXIS  8681  (C.A.D.C.  1972),  writ  of  cer- 
tiorari denied  by  409  U.S.  952,  93  S.  Ct.  297,  34 
L.  Ed.  2d  223,  1972  U.S.  LEXIS  986  (1972). 

Evidence  as  to  homicides  committed  by  de- 
fendant held  admissible  in  prosecution  for  mur- 
der committed  in  effort  to  avoid  arrest  therefor. 
Copeland  v  U.S.,  2  F.2d  637,  1924  U.S.  App. 
LEXIS  2130  (1924). 

Testimony  of  eyewitness  that  she  heard  mur- 
der victim  call  man  who  shot  him  "Tony"  was 
admissible  in  homicide  prosecution.  Burgess  v. 


United  States,  608  A.2d  733,  1992  D.C.  App. 
LEXIS  121  (1992). 

In  murder  prosecution,  testimony  that  dur- 
ing course  of  beating,  which  resulted  in  victim's 
death,  defendant  exclaimed,  "bitch,  been  drunk 
all  day  and  haven't  even  tried  to  make  no 
money,"  was  admissible  to  prove  present  state 
of  mind.  Smith  v  United  States,  381  A.2d  258, 
1977  D.C.  App.  LEXIS  308  (1977). 

—  Other  offenses,  admissibility  of  evi- 
dence. 

Testimony  about  assassination  mission  in 
Mexico  constituted  proof  of  intent,  plan,  prepa- 
ration and  motive  in  prosecutions  arising  out  of 
assassination  in  Washington,  D.C.  18  U.S.C. 
§§  1111,  1116,  1117;  D.C.  Code  §  22-2401. 
United  States  v  Sampol,  636  F.2d  621,  1980 
U.S.  App.  LEXIS  14134  (C.A.D.C.  1980). 

In  murder  prosecution,  receiving  evidence 
that  revolver  with  which  victim  was  shot  had 
been  stolen  from  house  of  certain  person  was 
not  error  on  ground  that  it  constituted  evidence 
of  offense  other  than  that  for  which  defendants 
were  on  trial,  in  absence  of  any  evidence  show- 
ing that  any  of  the  defendants  had  stolen  the 
revolver  or  had  received  it  knowing  it  to  have 
been  stolen.  D.C.  Code  1940,§  22-2401.  Hall  v. 
U.S.,  168  R2d  161,  1948  U.S.  App.  LEXIS  2025 
(1948). 

Any  error  was  harmless  as  to  admission,  in 
murder  prosecution,  of  other-crime  evidence 
regarding  defendant  selling  drugs  on  the  night 
of  the  murder  and  in  the  apartment  in  which 
the  murder  occurred,  even  if  such  evidence, 
which  was  offered  to  show  defendant  had  a 
motive  to  kill  the  victim  for  failing  to  quell  a 
turf  war  regarding  sale  of  drugs,  was  cumula- 
tive of  other  evidence  that  defendant  had  such 
a  motive,  where  defendant's  drug  dealing  had 
already  been  well  established.  Tyree  v.  United 
States,  942  A.2d  629,  2008  D.C.  App.  LEXIS  31 
(2008),  writ  of  certiorari  denied  by  556  U.S. 
1130,  129  S.  Ct.  1612,  173  L.  Ed.  2d  1000,  2009 
U.S.  LEXIS  2077,  77  U.S.L.W.  3528  (2009). 

"Other  crimes"  evidence  of  defendant's  drug 
dealing  was  relevant  in  murder  prosecution  to 
explain  events  leading  up  to  murder,  including 
why  defendant  came  to  home  of  victim's  cousin 
and  why  victim  gave  defendant  a  ride  to  place 
where  defendant  allegedly  stated  drugs  were 
hidden,  and  probative  value  of  that  evidence 
was  not  outweighed  by  prejudicial  effect.  Welch 
V  United  States,  807  A.2d  596,  2002  D.C.  App. 
LEXIS  536  (2002),  writ  of  certiorari  denied  by 
537  U.S.  1132, 123  S.  Ct.  914, 154  L.  Ed.  2d  821, 
2003  U.S.  LEXIS  380,  71  U.S.L.W  3473  (2003). 

"Other  crimes"  evidence  that  defendant  solic- 
ited sex  from  government  witness  for  $8.00  was 
relevant,  in  prosecution  for  murder  of  that 
witness'  cousin  that  occurred  only  a  few  hours 
later,  to  explain  events  surrounding  charged 
crime,  including  how  defendant  came  to  be  at 
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witness'  home  and  to  accept  a  ride  from  her 
cousin,  and  probative  value  of  that  evidence 
was  not  outweighed  by  prejudicial  effect.  Welch 
v.  United  States,  807  A.2d  596,  2002  D.C.  App. 
LEXIS  536  (2002),  writ  of  certiorari  denied  by 
537  U.S.  1132,  123  S.  Ct.  914,  154  L.  Ed.  2d  821, 
2003  U.S.  LEXIS  380,  71  U.S.L.W.  3473  (2003). 

Other  crimes  evidence,  in  the  form  of  defen- 
dant's admission  that  he  killed  for  codefendant 
in  the  past,  was  not  admissible,  in  prosecution 
for  conspiracy  to  commit  first-degree  murder 
while  armed,  without  an  analysis  of  whether  it 
would  be  relevant  for  a  substantial  and  legiti- 
mate purpose;  evidence  was  not  direct  proof  of 
charged  crime,  was  not  closely  intertwined  with 
the  evidence  of  the  charged  offense,  and  was 
not  necessary  to  place  the  charged  crime  in  an 
understandable  context.  Sweet  v.  United 
States,  756  A.2d  366,  2000  D.C.  App.  LEXIS 
118  (2000). 

Witness's  reference  to  prior  drug  dealings 
with  defendant  was  admissible  to  show  defen- 
dant's motive  for  committing  the  crimes,  his 
intent  in  entering  house,  and  his  knowledge  of 
where  to  find  the  hidden  safe,  in  prosecution 
arising  from  double  murder  during  a  residen- 
tial robbery.  D.C.  Code  1981,  §§  22-105(a),  22- 
501,  22-1801(a),  22-2401,  22-2901,  22-3202. 
Dancy  v.  United  States,  745  A.2d  259,  2000 
D.C.  App.  LEXIS  12  (2000). 

Evidence  that  defendant  sold  drugs  to  victim 
for  years,  that  defendant  supplied  crack  cocaine 
to  victim  and  roommate  two  days  before  fire, 
and  had  threatened  to  burn  down  apartment 
building  if  victim  did  not  pay  him  for  recent 
drug  sale  was  admissible  in  prosecution  for 
arson  and  murder  to  put  arson  in  context,  and 
as  direct  and  substantial  proof  of  crimes 
charged.  D.C.  Code  1981,  §§  22-401,  22-403, 
22-2401,  22-2403.  Bonhart  v.  United  States, 
691  A.2d  160,  1997  D.C.  App.  LEXIS  49  (1997). 

Incidents  of  defendant's  abuse,  jealousy,  and 
threats  toward  his  wife,  her  family,  and  anyone 
who  may  harbor  wife  were  admissible  to  show 
motive  in  prosecution  of  defendant  for  murder 
of  third  party;  evidence  suggested  that  defen- 
dant believed  wife  was  hiding  in  apartment  of 
third  party  Mitchell  v.  United  States,  629  A.2d 
10,  1993  D.C.  App.  LEXIS  174  (1993),  writ  of 
certiorari  denied  by  510  U.S.  1138,  114  S.  Ct. 
1119,  127  L.  Ed.  2d  429,  1994  U.S.  LEXIS  1823, 
62  U.S.L.W.  3553  (1994). 

Evidence  of  prior  instances  of  hostility,  as- 
saults, and  the  like  is  particularly  relevant  in 
marital  homicide  cases.  Hill  v.  United  States, 
600  A.2d  58,  1991  D.C.  App.  LEXIS  171  (1991). 

Evidence  of  uncharged  misconduct  involving 
dispute  over  heroin  sale  and  whether  payment 
had  been  made  for  that  sale  was  relevant  and 
admissible  to  prove  that  defendant  had  motive 
for  killing  that  was  allegedly  precipitated  by 


drug  operation  and  drug  debt,  even  though 
motive  was  not  element  of  first-degree  murder. 
Johnson  v.  United  States,  596  A.2d  980,  1991 
D.C.  App.  LEXIS  248  (1991),  writ  of  certiorari 
denied  by  504  U.S.  927,  112  S.  Ct.  1987,  118  L. 
Ed.  2d  585,  1992  U.S.  LEXIS  2977,  60  U.S.L.W. 
3781  (1992). 

Probative  value  of  testimony  that  defendant's 
parole  papers  were  seen  within  defendant's 
possession  within  hours  of  crimes  outweighed 
prejudicial  effect  in  prosecution  for  rape  and 
murder  linked  to  defendant  by  discovery  of 
defendant's  wallet  containing  parole  papers 
near  scene  of  crimes,  even  though  defendant 
had  not  opened  door  to  alleged  "other  crimes" 
evidence  contained  in  reference  to  parole  pa- 
pers, where  trial  court  immediately  issued  cau- 
tionary instruction,  and  Government  needed 
evidence  to  link  defendant  to  crimes.  D.C.  Code 
1981,  §§  22-2401,  22-2801.  Minick  v.  United 
States,  506  A.2d  1115,  1986  D.C.  App.  LEXIS 
298  (1986),  writ  of  certiorari  denied  by  479  U.S. 
836,  107  S.  Ct.  133,  93  L.  Ed.  2d  76,  1986  U.S. 
LEXIS  3635,  55  U.S.L.W.  3233  (1986). 

Trial  court  was  not  required  to  wait  until 
defendant  actually  introduced  evidence  im- 
peaching credibility  of  Government's  witnesses 
before  ruling  on  admissibility  of  evidence  that 
witnesses  saw  defendant's  parole  papers  in 
defendant's  possession  within  hours  before 
rape  and  first-degree  felony-murder  which 
were  linked  to  defendant  by  discovery  of  wallet 
with  defendant's  parole  papers  near  crime 
scene.  D.C.  Code  1981,  §§  22-2401,  22-2801. 
Minick  v.  United  States,  506  A.2d  1115,  1986 
D.C.  App.  LEXIS  298  (1986),  writ  of  certiorari 
denied  by  479  U.S.  836, 107  S.  Ct.  133,  93  L.  Ed. 
2d  76, 1986  U.S.  LEXIS  3635,  55  U.S.L.W.  3233 
(1986). 

In  prosecution  for  felony-murder,  rape,  and 
prison  breach,  prejudice  to  defendant  from  in- 
ference that  could  flow  from  evidence  of  his 
joint  participation  with  witness  in  prior  robber- 
ies far  outweighed  any  enhancement  of  such 
witness'  credibility  from  his  testimony  and  its 
admission  denied  defendant  a  fair  trial.  D.C. 
Code  §§  22-2401,  22-2601,  22-2801,  22-2901. 
Rindgo  V.  United  States,  411  A.2d  373,  1980 
D.C.  App.  LEXIS  426  (1980). 

In  prosecution  for  felony-murder,  second-de- 
gree murder,  assault  with  intent  to  commit 
rape,  and  first-degree  burglary,  trial  judge  did 
not  abuse  his  discretion  in  admitting  evidence 
of  defendant's  prior  conviction  for  assault  and 
robbery  where  there  were  significant  similari- 
ties in  modus  operandi  which  were  probative  of 
defendant's  identity  as  attacker  of  victim, 
where  the  testimony  was  probative  of  defen- 
dant's motive  and  intent,  and  where  eight-year 
gap  between  the  two  incidents  did  not  so  reduce 
probity  of  the  evidence  that  it  should  have  been 
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excluded.  D.C.  Code  §§  22-501,  22-1801(a),  22- 
2401,  22-2403.  Calaway  v.  United  States,  408 
A.2d  1220,  1979  D.C.  App.  LEXIS  492  (1979). 

—  Passion  and  provocation,  admissibility 

of  evidence. 

Fact  that  decedent,  to  whom  defendants  had 
wanted  to  talk  concerning  the  rape  of  a  mother 
of  one  of  the  defendants,  tried  to  shut  the  door 
in  defendant's  face  did  not  show  sufficient  prov- 
ocation to  reduce  charges  of  felony-murder  and 
second-degree  murder  to  manslaughter.  D.C. 
Code  §  22-2401.  Harris  v.  United  States,  373 
A.2d  590,  1977  D.C.  App.  LEXIS  475  (1977). 

—  Personal  relations  of  parties,  admissi- 

bility of  evidence. 

Defendant  in  murder  prosecution  failed  to 
make  clear  showing  that  telephone  conversa- 
tion he  had  with  his  girlfriend,  an  attorney 
employed  by  federal  government,  fell  within 
attorney-client  privilege;  only  remark  by  girl- 
friend involving  legal  issues  was  that  defen- 
dant did  not  have  to  give  hair  and  blood  sam- 
ples to  police,  which  he  had  already  elected  not 
to  do,  and  his  questions  about  possible  presence 
of  his  fingerprints  on  drinking  glasses  in  vic- 
tim's apartment,  which  he  admitted  he  had 
visited,  or  of  his  sperm  in  bathroom  did  not 
show  intent  to  seek  legal  advice.  Jones  v. 
United  States,  828  A.2d  169,  2003  D.C.  App. 
LEXIS  434  (2003),  writ  of  certiorari  denied  by 
540  U.S.  1166,  124  S.  Ct.  1182,  157  L.  Ed.  2d 
1214,  2004  U.S.  LEXIS  915,  72  U.S.L.W.  3487 
(2004). 

Testimony  that  defendant  told  14-year-old  to 
"watch  the  strip,"  after  giving  the  minor  drugs 
and  a  gun  with  which  minor  shot  victim  was 
relevant  to  defendant's  control  over  minor,  and, 
thus,  supported  theory  that  defendant  was  an 
aider  and  abettor  of  murder.  Smith  v.  United 
States,  665  A.2d  962,  1995  D.C.  App.  LEXIS 
201  (1995). 

It  was  error  to  admit,  as  part  of  prosecution's 
case,  testimony  by  decedent's  former  roommate 
that  ten  months  prior  to  her  shooting  death  she 
had  seen  defendant  strike  and  "stomp"  on  de- 
cedent during  a  quarrel  but  error  was  harmless 
where  defendant  testified  that  decedent  had 
attacked  him  first.  Fornah  v.  United  States,  460 
A.2d  556,  1983  D.C.  App.  LEXIS  353  (1983). 

Conduct,  attitude  and  feelings  of  accused  and 
deceased  toward  each  other  may  be  shown  in  a 
murder  case  to  establish  motive,  malice  or 
intent.  Gezmu  v.  United  States,  375  A.2d  520, 
1977  D.C.  App.  LEXIS  348  (1977). 

—  Relevancy,  admissibility  of  evidence. 

In  light  of  dubious  probative  value  of  evi- 
dence offered  by  defense  to  show  that  it  was 
Central  Intelligence  Agency,  and  not  Chilean 
government  or  its  intelligence  agency,  which 
had  masterminded  assassination  of  former 
Chilean  ambassador  to  United  States,  out  of 


whose  death  prosecution  arose,  trial  judge 
properly  refused  to  allow  defendants  to  "put  the 
CIA  on  trial  in  this  case."  18  U.S.C.  §§  1111, 
1116,  1117;  D.C.  Code  §  22-2401.  United  States 
V.  Sampol,  636  F2d  621,  1980  U.S.  App.  LEXIS 
14134  (C.A.D.C.  1980). 

In  prosecution  for,  inter  alia,  murder  of  for- 
mer Chilean  ambassador  to  United  States,  trial 
judge  properly  excluded  irrelevant  testimony 
as  to  where  prosecution  witness  had  obtained 
his  social  security  card.  18  U.S.C.  §§  1111, 
1116,  1117;  D.C.  Code  §  22-2401.  United  States 
V.  Sampol,  636  F2d  621,  1980  U.S.  App.  LEXIS 
14134  (C.A.D.C.  1980). 

Probative  value  of  threats  evidence  obtained 
through  witness's  testimony  describing  manner 
in  which  two  trial  spectators  with  whom  mur- 
der defendant  was  associated  made  throat- 
slashing  gestures  to  him  during  his  testimony 
was  not  substantially  outweighed  by  danger  of 
unfair  prejudice;  evidence  that  defendant  pro- 
cured and  participated  in  threats  to  a  testifying 
witness  was  highly  probative  of  his  own  con- 
sciousness of  guilt  as  well  as  to  the  witness's 
manner  of  testifying  that  the  jury  would  be 
called  upon  to  assess.  Ebron  v.  United  States, 
838  A.2d  1140,  2003  D.C.  App.  LEXIS  755 
(2003),  writ  of  certiorari  denied  by  543  U.S. 
939,  125  S.  Ct.  347,  160  L.  Ed.  2d  247,  2004 
U.S.  LEXIS  6901,  73  U.S.L.W.  3236  (2004). 

Threats  evidence  admitted  by  way  of  wit- 
ness's direct  examination  testimony  describing 
manner  in  which  two  trial  spectators  made 
throat-slashing  gestures  to  him  during  his  tes- 
timony during  murder  trial  was  inadmissible 
as  irrelevant  to  defendant's  conduct  or  behav- 
ior, absent  evidence  linking  defendant  to  spec- 
tators; State  throughout  witness's  testimony 
attributed  to  defendant  threatening  actions  of 
the  spectators  based  solely  on  their  purported 
association  with  defendant  in  his  neighbor- 
hood. Ebron  v.  United  States,  838  A.2d  1140, 
2003  D.C.  App.  LEXIS  755  (2003),  writ  of 
certiorari  denied  by  543  U.S.  939,  125  S.  Ct. 
347,  160  L.  Ed.  2d  247,  2004  U.S.  LEXIS  6901, 
73  U.S.L.W.  3236  (2004). 

Testimony  of  victim's  mother,  that  after  the 
shooting  she  ran  outside  late  at  night  in  her 
night  clothes  and  saw  her  son  lying  in  the 
street,  and  that  she  tried  to  speak  to  her  son, 
but  that  he  could  only  mumble  in  response,  was 
relevant  to  the  murder  charge  before  the  jury. 
Plummer  v.  United  States,  813  A.2d  182,  2002 
D.C.  App.  LEXIS  733  (2002). 

Admission  of  audio  recording  of  assault  vic- 
tim's grand  jury  testimony  to  impeach  the  vic- 
tim, with  redactions  only  of  objectionable  ma- 
terial and  prior  consistent  statements,  was  not 
an  abuse  of  discretion  in  prosecution  for  assault 
with  intent  to  kill  while  armed;  playing  the 
tape  line-by-line  would  have  been  difficult  tech- 
nically, victim  was  unable  to  read  the  transcript 
and  refused  to  listen  to  the  recording,  and  his 
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claim  that  he  had  been  "forced"  to  give  the 
grand  jury  testimony  made  the  context  of  the 
prior  inconsistent  statements  relevant. 
McConnaughey  v.  United  States,  804  A.2d  334, 
2002  D.C.  App.  LEXIS  436  (2002). 

Probative  value  was  substantially  out- 
weighed by  danger  of  unfair  prejudice  as  to 
eyewitness'  testimony,  in  prosecution  for  first- 
degree  premeditated  murder,  that  she  was 
scared  by  conversation  she  had  with  defen- 
dant's girlfriend  after  the  killing;  defense  was 
not  questioning  eyewitness'  delay  in  contacting 
police  and  issue  of  why  eyewitness  decided  to 
contact  police  was  only  minimally  relevant,  but 
the  testimony  potentially  implicated  defendant 
in  scheme  to  intimidate  key  witness  in  absence 
of  any  proof  he  sought  to  bring  about  such  fear 
and  it  implied  guilty  knowledge  by  defendant 
without  any  evidentiary  basis,  merely  because 
girlfriend's  acts  suggested  his  culpability.  Fore- 
man V.  United  States,  792  A.2d  1043,  2002  D.C. 
App.  LEXIS  44  (2002). 

Probative  value  of  medical  examiner's  testi- 
mony and  accompanying  autopsy  photographs 
outweighed  risk  of  unfair  prejudice  to  defen- 
dants, and  thus  testimony  and  photographs 
were  admissible  in  murder  prosecution  arising 
from  street  shooting.  D.C.  Code  1981,  §  22- 
2401.  Daniels  v.  United  States,  738  A.2d  240, 
1999  D.C.  App.  LEXIS  198  (1999). 

—  Res  gestae,  admissibility  of  evidence. 

Testimony  by  accomplices  as  to  statements 
which  were  made  to  them  by  defendant  during 
commission  of  crimes  charged  in  prosecutions 
for  felony-murder,  first-degree  murder,  armed 
robbery,  robbery  and  second-degree  burglary 
and  which  incriminated  codefendants,  were  ad- 
missible under  either  exception  to  hearsay  rule 
for  contemporaneous  declarations  which  par- 
take of  the  event  or  exception  for  spontaneous 
declarations  or  excited  utterances.  D.C.  Code 
§§  22-1801(b),  22-2401,  22-2901,  22-3202;  Fed- 
eral Rules  of  Evidence,  rule  803(2),  18  U.S.C. 
United  States  v.  Leonard,  494  F.2d  955,  1974 
U.S.  App.  LEXIS  10300  (C.A.D.C.  1974). 

—  Self-defense,  admissibility  of  evidence. 

In  prosecution  for  murder,  where  defense 
attempted  to  introduce  evidence  of  deceased's 
violent  and  dangerous  character,  specifically 
evidence  that  deceased  had  killed  his  own  six- 
year-old  son  in  1965,  through  testimony  of 
deceased's  wife  and  neither  privilege  of  hus- 
band or  wife  not  to  testify  for  or  against  the 
other  nor  privilege  not  to  reveal  confidential 
marital  communications  was  applicable,  court 
erred  in  barring  the  testimony  and  where  de- 
fendant's sole  defense  was  self-defense  such 
error  was  prejudicial.  D.C.  Code  §  14-306(a,  b). 
U.S.  V.  Burks,  470  F2d  432,  1972  U.S.  App. 
LEXIS  7117  (C.A.D.C.  1972). 


In  prosecution  for  murder,  deceased's  prior 
conviction  based  on  plea  of  guilty  to  an  indict- 
ment that  charged  that  deceased  did  "beat, 
abuse  and  otherwise  willfully  maltreat"  his 
six-year-old  son  was  admissible  to  prove 
deceased's  violent  character  and  court's  bar- 
ring of  the  evidence  was  improper.  D.C.  Code 
§  22-901.  U.S.  V.  Burks,  470  F2d  432,  1972 
U.S.  App.  LEXIS  7117  (C.A.D.C.  1972). 

In  prosecution  for  murder,  evidence  of  the 
deceased's  violent  character,  including  evidence 
of  specific  violent  acts,  is  admissible  where  a 
claim  of  self-defense  is  raised  and  such  evi- 
dence is  relevant  on  the  issue  of  who  was  the 
aggressor  and,  where  there  is  evidence  that 
defendant  knew  of  deceased's  character,  on  the 
issue  of  whether  or  not  defendant  reasonably 
feared  he  was  in  danger  of  imminent  great 
bodily  injury  U.S.  v.  Burks,  470  F.2d  432,  1972 
U.S.  App.  LEXIS  7117  (C.A.D.C.  1972). 

Refusal  to  admit  into  evidence  docket  entry 
indicating  that  victim  of  shooting  had  been 
convicted  of  assault  on  a  police  officer  was  not 
improper  on  basis  that  the  entry  had  relevance 
as  showing  victim's  propensity  for  violence  and 
aggressive  behavior  thus  bolstering  defendant's 
claim  of  self-defense,  where  the  docket  entry 
disclosed  only  that  victim  had  been  convicted 
under  Code  section  making  criminal  nonviolent 
obstruction  of  police  officer  in  performance  of 
his  duty  as  well  as  assault  and  physical  inter- 
ference. D.C.C.C.E.  §  22-505.  Jones  v.  United 
States,  385  F.2d  296,  1967  U.S.  App.  LEXIS 
5004  (C.A.D.C.  1967). 

In  prosecution  for  homicide  resulting  in  con- 
viction of  second  degree  murder  where  defen- 
dant claimed  killing  was  necessary  in  order  to 
repel  sexual  assault  by  deceased  who  was 
drunk  at  the  time  of  killing,  it  was  reversible 
error  to  refuse  to  admit  testimony  to  the  effect 
that  deceased  was  aggressive  when  drunk.  Ev- 
ans V.  U.S.,  277  F.2d  354, 1960  U.S.  App.  LEXIS 
4997  (C.A.D.C.  1960). 

On  plea  of  self-defense  evidence  of  deceased's 
character  and  belligerency,  though  unknown  to 
defendant,  is  admissible  in  corroboration  of 
defendant's  testimony  that  deceased  was  the 
aggressor.  Evans  v.  U.S.,  277  F.2d  354,  1960 
U.S.  App.  LEXIS  4997  (C.A.D.C.  1960). 

Where  one  accused  of  homicide  claimed  self- 
defense  and  testified  that  his  victim  jumped  up, 
started  around  a  table  with  his  hand  in  his 
pocket  and  stated  that  he  would  kick  accused's 
teeth  out  of  his  head,  evidence  that  morgue 
attendant  found  open  pen  knife  in  victim's 
pocket,  although  playing  cards  were  in  his 
hand,  was  admissible  to  show  what  victim's 
apparent  conduct  was,  notwithstanding  several 
eyewitnesses  testified  that  accused  was  the 
aggressor  and  that  victim  made  no  move.  Grif- 
fin V.  U.S.,  183  F2d  990,  1950  U.S.  App.  LEXIS 
3032  (C.A.D.C.  1950). 
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In  murder  prosecution,  where  defendant 
pleaded  self-defense,  deceased's  police  record 
showing  arrests  but  no  convictions  held  inad- 
missible. Preston  v.  U.S.,  80  F.2d  702, 1935  U.S. 
App.  LEXIS  3399  (1935). 

In  murder  prosecution,  under  plea  of  self- 
defense,  evidence  that  deceased  had  violent  or 
dangerous  character  or  habitually  carried 
deadly  weapons  is  admissible,  but  not  proof  of 
general  character  or  proof  of  crimes  other  than 
crimes  of  violence.  Preston  v.  U.S.,  80  R2d  702, 
1935  U.S.  App.  LEXIS  3399  (1935). 

In  prosecution  for  murdering  wife  and  moth- 
er-in-law, excluding,  as  irrelevant,  testimony 
that  seven  months  before  shooting,  altercation 
had  taken  place  between  wife,  defendant,  and 
mother-in-law,  held  not  error  as  against  conten- 
tion that  purpose  was  to  show  accused  was  put 
in  fear.  Bolden  v.  U.S.,  69  F.2d  121,  1934  U.S. 
App.  LEXIS  3459  (1934). 

Where,  according  to  the  prisoner's  testimony, 
he  did  not  kill  deceased,  a  woman,  intentionally 
or  under  any  apprehension  that  it  was  neces- 
sary to  do  so  in  order  to  save  his  own  life  or 
prevent  serious  bodily  injury,  it  is  not  error  for 
the  trial  court  to  exclude  testimony  to  show  the 
vicious  and  dangerous  character  of  deceased. 
Travers  v  U.S.,  6  App.D.C.  450,  1895  U.S.  App. 
LEXIS  3603  (1895). 

In  making  claim  of  self-defense,  accused  may 
introduce  evidence  of  prior  violent  acts  commit- 
ted by  decedent  which  were  known  to  accused. 
Smith  V  United  States,  686  A.2d  537, 1996  D.C. 
App.  LEXIS  259  (1996),  writ  of  certiorari  de- 
nied by  522  U.S.  839,  118  S.  Ct.  115,  139  L.  Ed. 
2d  67, 1997  U.S.  LEXIS  5021,  66  U.S.L.W.  3257 
(1997). 

Past  acts  of  victim's  violence  of  which  accused 
was  unaware  may  be  introduced  as  evidence 
supporting  the  objective  question  of  who  was 
the  first  aggressor.  Smith  v.  United  States,  686 
A.2d  537,  1996  D.C.  App.  LEXIS  259  (1996), 
writ  of  certiorari  denied  by  522  U.S.  839,  118  S. 
Ct.  115,  139  L.  Ed.  2d  67,  1997  U.S.  LEXIS 
5021,  66  U.S.L.W.  3257  (1997). 

Evidence  of  victim's  prior  bad  acts,  which 
were  known  to  defendant,  were  admissible  in 
prosecution  for  assault  with  intent  to  kill  on 
issue  of  reasonableness  of  defendant's  appre- 
hension of  danger  at  time  of  shooting.  Harris  v. 
United  States,  618  A.2d  140,  1992  D.C.  App. 
LEXIS  316  (1992). 

Only  in  homicide  cases  may  prior  violent  acts 
of  victim  be  introduced  as  evidence  to  prove 
that  victim  was  first  aggressor.  Harris  v.  United 
States,  618  A.2d  140,  1992  D.C.  App.  LEXIS 
316  (1992). 

In  homicide  trial  where  accused  raises  claim 
of  self-defense.  Government  may  properly  in- 
troduce evidence  of  victim's  past  behavior  to- 
ward defendant  to  show  who  was  the  initial 
aggressor  and  whether  defendant  was  in  rea- 
sonable fear  of  imminent  great  bodily  harm. 


D.C.  Code  1981,  §§  22-2403,  22-3202.  Rawls  v. 
United  States,  539  A.2d  1087,  1988  D.C.  App. 
LEXIS  22  (1988). 

When  defense  of  self-defense  is  raised  in 
homicide  prosecution,  it  is  generally  recognized 
that  hearsay  evidence  of  prior  threats  is  proba- 
tive of  whether  defendant  was  likely  to  be 
aggressor  in  altercation  and  whether  defendant 
reasonably  apprehended  imminent,  serious 
bodily  harm  from  decedent.  Hairston  v.  United 
States,  500  A.2d  994,  1985  D.C.  App.  LEXIS 
532  (1985). 

Under  state-of-mind  exception  to  hearsay 
rule,  evidence  of  uncommunicated  threats  of 
homicide  victim  against  defendant  is  admissi- 
ble when  defendant  claims  self-defense,  and 
there  is  substantial  evidence,  though  it  be  only 
his  own  testimony,  that  victim  attacked  him. 
Hairston  v  United  States,  500  A.2d  994,  1985 
D.C.  App.  LEXIS  532  (1985). 

By  raising  self-defense  in  homicide  trial,  de- 
fendant was  asserting  that  decedent  had  been 
the  initial  aggressor  in  the  fatal  conflict;  there- 
fore, evidence  of  decedent's  peaceable  or  violent 
character  was  admissible  as  relative  on  issue  of 
who  was  initial  aggressor.  Carter  v.  United 
States,  475  A.2d  1118,  1984  D.C.  App.  LEXIS 
363  (1984),  writ  of  certiorari  denied  by  469  U.S. 
1226,  105  S.  Ct.  1222,  84  L.  Ed.  2d  362,  1985 
U.S.  LEXIS  1097,  53  U.S.L.W.  3599  (1985). 

Once  defendant  opens  door  to  reputation  of 
deceased  for  peace  or  violence  by  claiming  self- 
defense,  prosecutor  has  corresponding  right  to 
rebut  with  evidence  of  noncombative  nature  of 
decedent.  Carter  v.  United  States,  475  A.2d 
1118,  1984  D.C.  App.  LEXIS  363  (1984),  writ  of 
certiorari  denied  by  469  U.S.  1226,  105  S.  Ct. 
1222,  84  L.  Ed.  2d  362,  1985  U.S.  LEXIS  1097, 
53  U.S.L.W.  3599  (1985). 

Accused  claiming  self-defense  in  homicide 
prosecution  may  attempt  to  show  that  decedent 
was  the  aggressor  by  showing  that  he  was  a 
bellicose  and  violent  individual.  Johnson  v. 
United  States,  452  A.2d  959,  1982  D.C.  App. 
LEXIS  482  (1982). 

At  least  when  a  defendant  is  charged  with 
homicide,  she  has  right  to  present  evidence  of 
victim's  violent  character  to  support  claim  of 
self-defense  and  evidence  of  violent  character 
may  be  testimony  of  specific  acts,  including  acts 
of  violence  unrelated  to  crime  at  issue,  or  it  may 
be  evidence  of  general  reputation  for  violence. 
Johns  V.  United  States,  434  A.2d  463,  1981  D.C. 
App.  LEXIS  342  (1981). 

Rebuttal  testimony  which  related  to  good 
character  of  victim  was  admissible,  even 
though  defendant  had  not  put  victim's  charac- 
ter in  issue,  where  defendant  claimed  self- 
defense,  a  theory  which  she  attempted  to  but- 
tress by  means  of  evidence  that  victim  had 
assaulted  her  on  a  number  of  occasions,  and 
trial  court  carefully  limited  the  use  of  the 
testimony  to  the  issue  raised  by  the  defense  of 
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who  was  the  aggressor.  Giles  v.  United  States, 
432  A.2d  739,  1981  D.C.  App.  LEXIS  322 
(1981). 

In  absence  of  substantial  evidence  that  de- 
ceased had  been  the  attacker,  trial  court  prop- 
erly excluded  testimony  of  third  party  asserting 
uncommunicated  threats  made  by  deceased 
against  defendant.  Kleinbart  v.  United  States, 
426  A.2d  343,  1981  D.C.  App.  LEXIS  220 
(1981),  recalled  by  553  A.2d  1236,  1989  D.C. 
App.  LEXIS  22  (D.C.  1989). 

Prior  acts  of  violence  are  admissible  in  homi- 
cide cases  where  defendant  raises  claim  of 
self-defense  against  decedent  as  the  alleged 
first  aggressor.  Ibn-Tamas  v.  United  States,  407 
A.2d  626,  1979  D.C.  App.  LEXIS  457  (1979). 

As  a  general  rule,  antecedent  declarations 
that  a  homicide  victim  feared  the  accused  are 
considered  relevant  to  an  accused's  claim  that 
he  acted  in  self-defense,  that  is,  that  the  victim 
was  the  aggressor  in  the  first  instance.  Bennett 
V.  United  States,  375  A.2d  499,  1977  D.C.  App. 
LEXIS  344  (1977). 

Trial  judge,  at  prosecution  of  defendant  for 
second-degree  murder,  properly  denied  admis- 
sion of  certified  copy  of  decedent's  conviction  for 
carrjdng  pistol  without  license,  as  bare  fact  of 
proof  of  conviction  for  carrying  pistol  without 
license  did  not  in  and  of  itself  prove  a  specific 
violent  act  which  could  be  used  to  support 
defendant's  claim  of  self-defense.  Carmichael  v. 
United  States,  363  A.2d  302,  1976  D.C.  App. 
LEXIS  356  (1976). 

—  Subsequent  incriminating  or  exculpa- 
tory circumstances,  admissibility  of 
evidence. 

Testimony  of  circumstances  surrounding  de- 
fendant's arrest  by  officers  pursuant  to  a  war- 
rant for  his  arrest,  not  for  the  robberies  and 
murder  for  which  he  was  being  tried,  but  for 
armed  assault  on  police  officer,  offered  as  indi- 
cating consciousness  of  guilt  or  resistance  to 
arrest,  was  admissible  in  context  in  which  case 
was  tried.  D.C.  Code  1961,  §§  22-502,  22-2401, 
22-2403,  22-2901.  Gregory  v.  United  States,  369 
F.2d  185,  1966  U.S.  App.  LEXIS  5327  (C.A.D.C. 
1966). 

In  connection  with  evidence  offered  by  the 
prosecution  in  a  murder  trial  of  the  flight, 
concealment,  and  change  of  name  of  the  ac- 
cused, other  attendant  and  incidental  facts, 
such  as  a  confession  by  the  accused  to  an  officer 
who  had  arrested  him  on  another  charge  of  a 
contemplated  assault  for  the  purpose  of  escap- 
ing, may  be  shown  as  relevant  circumstances 
for  the  consideration  of  the  jury.  Funk  v.  U.S., 
16  App.D.C.  478,  1900  U.S.  App.  LEXIS  5313 
(1900). 

Trial  court  did  not  clearly  err  by  finding  that 
inmate's  affidavit  indicating  that  he,  rather 
than  defendant,  had  killed  victim,  was  not 
admissible  as  statement  against  penal  interest; 


inmate  admitted  crime  nine  months  after  mur- 
der, only  testimony  linking  inmate  to  murder 
was  testimony  by  defendant's  mother  and  sister 
that  defendant  physically  resembled  inmate 
and  that  inmate  came  to  defendant's  home 
around  time  of  murder,  and  inmate  was  over- 
heard saying  that  he  only  wanted  "to  get  his 
boy  off."  Harris  v.  United  States,  668  A.2d  839, 
1995  D.C.  App.  LEXIS  247  (1995). 

In  prosecution  for  armed  robbery  and  felony- 
murder, trial  court  properly  admitted  testi- 
mony concerning  defendant's  sale  of  revolver 
where  such  evidence  constituted  consciousness 
of  guilt  and  where  such  testimony  did  not  far 
outweigh  its  probative  value.  D.C.  Code  1981, 
§§  22-2401,  22-2901,  22-3202.  Tribble  v.  United 
States,  447  A.2d  766,  1982  D.C.  App.  LEXIS 
380  (1982). 

Arguments  and  conduct  of  counsel. 

In  murder  prosecution  wherein  sole  defense 
was  insanity,  and  defendant's  gibberish  testi- 
mony was  such  as  to  raise  issues  as  to  whether 
defendant  feigned  such  testimony  and  whether 
at  time  of  the  third  trial  his  mental  condition 
represented  his  condition  at  time  of  act 
charged,  cross-examination  disclosing  defen- 
dant's failure  to  take  stand  at  two  previous 
trials  which  resulted  in  convictions  was  errone- 
ous and  was  not  harmless  but  was  sufficiently 
prejudicial  to  warrant  the  granting  of  a  mistrial 
even  though  defense  made  no  request  for  cau- 
tionary instructions.  U.S.  Const.  Amend.  5;  18 
U.S.C.  §  3481;  D.C.  Code  1951,  §§  22-2401, 
22-2404,  24-301.  Stewart  v.  U.S.,  81  S.Ct.  941, 
1961  U.S.  LEXIS  1266  (U.S.Dist.Col.  1961). 

Where  only  evidence  linking  defendant  with 
homicides  was  testimony  of  confessed  accessory 
who  was  granted  immunity,  defendant's  theory 
that  accessory  committed  the  killings  and  lied 
about  defendant  to  cover  up  his  own  guilt  was 
supported  by  testimony  of  eyewitnesses  who 
described  a  man  fitting  accessory's  description 
as  being  near  scene  of  crimes,  and  defense 
counsel's  closing  argument  seeking  to  present 
such  theory  did  not  supplement  or  misstate  the 
record  but  merely  suggested  that  jury  draw 
certain  inferences,  restriction  of  closing  argu- 
ment so  as  to  prevent  defense  counsel  from 
suggesting  that  accessory  committed  the  mur- 
ders impaired  defendant's  constitutional  right 
to  a  closing  argument  in  his  behalf  and  was  not 
harmless  beyond  reasonable  doubt.  D.C.  Code 
§§  22-2401,  22-2403;  18  U.S.C.  §  6002;  18 
U.S.C.  §  2111;  Fed.Rules  Crim.Proc.  rule  52(a), 
18  U.S.C.  United  States  v.  De  Loach,  504  F.2d 
185,  1974  U.S.  App.  LEXIS  9849  (C.A.D.C. 
1974). 

In  prosecution  for  felony-murder,  first-degree 
murder,  armed  robbery,  robbery  and  second- 
degree  burglary,  unvariegated  emphasis  of 
word  "they"  by  counsel  for  defendant  in  coun- 
sel's closing  argument,  in  which  he  often  re- 
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ferred  to  perpetrators  as  "they,"  was  not  plain 
error  prejudicing  two  codefendants  where  at 
least  six  men  were  in  group  which  ransacked 
victim's  apartment  at  time  of  charged  offenses. 
D.C.  Code  §§  22-1801(b),  22-2401,  22-2901,  22- 
3202;  Fed.Rules  Crim.Proc.  rule  52(b),  18 
U.S.C.  United  States  v.  Leonard,  494  F.2d  955, 
1974  U.S.  App.  LEXIS  10300  (C.A.D.C.  1974). 

In  prosecution  of  three  defendants  for  homi- 
cide, request  by  counsel  for  one  defendant  that 
jury  return  lesser  verdict  than  that  charged  in 
indictment  was  not  prejudicial  to  another  de- 
fendant who  persistently  denied  any  participa- 
tion in  offense,  in  view  of  subsequent  instruc- 
tions that  evidence  be  considered  separately  as 
to  each  defendant  and  defendant's  failure  to 
object  to  such  remarks.  D.C.  Code  1961,  §  22- 
2401.  Turberville  v.  U.S.,  303  F.2d  411,  1962 
U.S.  App.  LEXIS  6036  (C.A.D.C.  1962). 

In  prosecution  for  murder,  where  prosecution 
did  not  abide  by  the  court's  ruling  that  it  could 
not  impeach  its  own  witness  and  over  repeated 
objections  sought  to  convince  jury  that  the 
witness  had  given  a  statement  that  was  incon- 
sistent with  his  sworn  testimony  at  trial  and 
made  references  to  a  prior  statement  of  the 
witness  not  in  evidence  and  improper  conduct 
was  renewed  in  summation  to  the  jury,  im- 
proper conduct  of  the  prosecutor  required  re- 
versal where  conduct  of  the  prosecutor  might 
have  affected  the  verdict  on  the  issue  of  self- 
defense  or  the  degree  of  homicide.  D.C.  Code 
1951,  §§  14-104,  22-2401.  Belton  v.  U.S.,  259 
F.2d  811,  1958  U.S.  App.  LEXIS  4789  (C.A.D.C. 
1958). 

Prosecutor's  gang  references  were  not  exces- 
sive, and  did  not  violate  court  order  limiting 
references  only  to  show  identity  and  member- 
ship in  a  conspiracy,  in  trial  of  five  defendants 
arising  out  of  beating  of  homeless  man  follow- 
ing their  eviction  from  nightclub  and  murder 
and  assaults  of  passersby  who  tried  to  inter- 
vene; prosecutor  in  opening  statement  referred 
to  government  witness  as  a  gang  member  and 
stated  that  one  of  the  defendants  flashed  a  sign 
at  another  group  that  resulted  in  a  fight  in 
nightclub  and  defendants'  eviction,  investigator 
testified  that  he  was  assigned  to  a  gang  unit 
and  concentrated  on  Hispanic  gang  activities, 
court  sustained  objection  when  prosecutor 
asked  investigator  about  the  informal  nature  of 
East  coast  gangs,  and  there  was  evidence  that 
defendants'  association  with  each  in  a  gang  was 
an  integral  factor  in  their  instant  conspiracy  to 
assault  homeless  man  and  passersby  after  they 
were  evicted  from  nightclub.  Perez  v.  United 
States,  968  A.2d  39,  2009  D.C.  App.  LEXIS  57 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7527,  78  U.S.L.W.  3237  (2009),  writ 
of  certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
473,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7505, 
78  U.S.L.W.  3237  (2009). 


Remarks  by  prosecutor,  in  opening  statement 
describing  stabbed  passerby  who  intervened  in 
beating  of  homeless  man  as  a  bloody  corpse 
with  his  guts  spilling  out  who  died  a  premature 
and  tragic  death  and  stating  that  one  of  the 
kicks  inflicted  on  passerby  was  so  hard  that 
second  passerby  did  not  believe  anyone  could 
survive  it,  and  in  closing  argument  describing 
the  government  witnesses'  testimony  as 
screaming  that  defendants  were  guilty  and 
accusing  defendants  of  intimidating  witnesses, 
to  which  defendants  did  not  object  at  trial 
arising  out  of  beating  of  homeless  man  and 
murder  and  assaults  of  passersby  who  tried  to 
intervene,  did  not  constitute  plain  error;  de- 
scription of  passerby's  injuries  were  supported 
by  the  evidence,  remarks  on  witness  intimida- 
tion was  supported  by  the  evidence,  prosecutor 
was  not  prohibited  from  expressing  reasonable 
indignation,  and  prosecution  did  not  improp- 
erly vouch  for  government  witnesses.  Perez  v. 
United  States,  968  A.2d  39,  2009  D.C.  App. 
LEXIS  57  (2009),  writ  of  certiorari  denied  by 
558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317, 
2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Prosecutor's  error  in  suggesting  that  prose- 
cution witness,  who  had  provided  testimony  at 
trial  inconsistent  with  his  prior  statements, 
had  lied  to  defense  investigator  out  of  fear  of 
murder  defendant,  did  not  amount  to  harmful, 
reversible  error,  as  comment  could  not  have 
had  effect  on  outcome  of  trial;  witness  testified 
that  defendant  was  the  shooter,  another  wit- 
ness testified  that  defendant  had  admitted  to 
committing  the  murder,  and  there  was  testi- 
mony that,  before  murder,  defendant  had 
threatened  victim.  Simpson  v.  United  States, 
877  A.2d  1045,  2005  D.C.  App.  LEXIS  328 
(2005). 

Prosecutor's  comment  during  rebuttal  clos- 
ing argument  that  prosecution  witness'  grand 
jury  testimony  could  be  considered  more  reli- 
able than  his  testimony  at  trial  was  not  im- 
proper, in  murder  prosecution,  as  comment  was 
merely  recognition  of  possibility  that,  in  this 
particular  case,  confrontation  might  not  pro- 
duce the  more  credible  testimony;  witness  and 
defendant  were  good  friends,  and  thus,  witness 
might  have  been  reluctant,  in  defendant's  pres- 
ence, to  say  words  which  might  sent  defendant 
to  prison  for  remainder  of  his  life.  Simpson  v. 
United  States,  877  A.2d  1045,  2005  D.C.  App. 
LEXIS  328  (2005). 

Prosecutor's  comment  during  rebuttal  clos- 
ing argument  that  grand  jury  testimony  of 
prosecution  witness,  who  had  provided  testi- 
mony at  trial  inconsistent  with  his  prior  state- 
ments, was  more  credible  that  his  in-court 
testimony,  did  not  violate  murder  defendant's 
right  of  confrontation;  witness  appeared  at  trial 
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and  defendant  was  able  to  confront  him  f^ce- 
to-face,  while  witness  was  on  stand,  he  faced 
extensive  cross-examination,  during  which  he 
renounced  his  prior  inculpatory  statements, 
and,  thus,  cross-examination  placed  two  irrec- 
oncilable accounts  before  jury.  Simpson  v. 
United  States,  877  A.2d  1045,  2005  D.C.  App. 
LEXIS  328  (2005). 

Prosecutor's  comments  during  rebuttal  clos- 
ing argument  suggesting  that  prosecution  wit- 
ness, who  had  provided  testimony  at  trial  in- 
consistent with  his  prior  statements,  had  lied  to 
defense  investigator  out  of  fear  of  defendant 
constituted  error,  in  prosecution  for  first-degree 
murder  while  armed;  government  had  not  elic- 
ited testimony  that  witnesses  feared  defendant 
and  thus  there  was  no  factual  basis  for  com- 
ments, and,  given  way  prosecutor  expressed  it, 
no  possible  source  of  witness'  fear  other  than 
defendant  was  readily  inferable  by  jury.  Simp- 
son V.  United  States,  877  A.2d  1045,  2005  D.C. 
App.  LEXIS  328  (2005). 

Prosecutor's  alleged  expressions  of  personal 
opinion  during  closing  arguments  in  prosecu- 
tion for  murder  of  one  victim  and  assault  of 
another  victim,  first,  statement  that  it  would  be 
"ludicrous"  to  question  assault  victim's  credibil- 
ity on  the  basis  asserted  by  defense  counsel, 
i.e.,  assault  victim's  prior  conviction  for  distri- 
bution of  cocaine,  and  second,  statement  that 
defense  counsel's  suggestion  to  question  as- 
sault victim's  credibility  on  such  basis  was 
"troubling,"  did  not  so  clearly  prejudice  defen- 
dant's substantial  rights  as  to  jeopardize  the 
fairness  and  integrity  of  his  trial,  and  thus, 
trial  court  was  not  required  to  intervene  sua 
sponte;  jury  was  instructed  that  closing  argu- 
ments were  not  evidence  and  that  jury  was  sole 
arbiter  of  witness  credibility,  and  assault  victim 
was  not  the  only  witness  establishing  defen- 
dant's guilt.  West  V.  United  States,  866  A.2d  74, 
2005  D.C.  App.  LEXIS  9  (2005). 

State's  jury  argument  implying  that  wit- 
ness's initial  reluctance  to  identify  murder  de- 
fendants was  due  to  his  fear  for  his  safety  was 
fair  comment  on  evidence  and  reasonable  infer- 
ence drawn  therefrom;  argument  did  not  sug- 
gest that  witness  actually  knew  who  the  shoot- 
ers were  on  night  of  incident,  but  failed  to 
identify  them  only  out  of  fear,  and  there  was 
evidence  showing  that  witness  was  thinking 
about  his  safety  after  the  shooting  and  that  he 
was  not  trjdng  to  determine  the  identities  of  the 
shooters.  Ebron  v  United  States,  838  A.2d 
1140,  2003  D.C.  App.  LEXIS  755  (2003),  writ  of 
certiorari  denied  by  543  U.S.  939,  125  S.  Ct. 
347,  160  L.  Ed.  2d  247,  2004  U.S.  LEXIS  6901, 
73  U.S.L.W.  3236  (2004). 

Defense  counsel's  failure  to  subpoena  witness 
prior  to  murder  trial  did  not  suggest  a  lack  of 
diligence  that  militated  in  favor  of  trial  court's 
refusal  to  send  marshals  to  secure  witness's 
appearance,  where  witness  was  subpoenaed  on 


particular  night,  and  defense  counsel  informed 
the  court  of  witness's  failure  to  appear  at  the 
next  day  court  was  in  session.  Harris  v.  United 
States,  834  A.2d  106,  2003  D.C.  App.  LEXIS 
623  (2003). 

Prosecutor's  comment  in  opening  statement 
at  defendant's  murder  trial  that  the  intruders 
entered  the  crack  house  through  the  back  door 
was  not  improper,  even  though  no  evidence  was 
presented  at  trial  to  show  how  the  intruders 
gained  access  to  the  house,  where  the  jury  could 
infer  that  the  intruders  entered  via  the  back 
door  due  to  the  fact  that  the  front  door  was 
barricaded.  Bailey  v.  United  States,  831  A.2d 
973,  2003  D.C.  App.  LEXIS  554  (2003),  writ  of 
certiorari  denied  by  540  U.S.  1167,  124  S.  Ct. 
1183, 157  L.  Ed.  2d  1215,  2004  U.S.  LEXIS  925, 
72  U.S.L.W.  3487  (2004). 

Prosecutor's  comment  in  opening  statement 
at  defendant's  murder  trial  that  the  hostages 
were  unclear  as  to  the  amount  of  time  that 
passed  while  they  were  being  held  hostage  was 
not  argumentative  in  that  it  set  up  excuses  in 
advance  for  witness  discrepancies  that  might 
have  been  brought  out  on  cross-examination, 
where  the  statement  did  not  assert  or  allude  to 
any  discrepancies,  but  rather  noted  that  wit- 
nesses would  not  be  able  to  give  an  accurate 
account  of  the  time.  Bailey  v.  United  States,  831 
A.2d  973,  2003  D.C.  App.  LEXIS  554  (2003), 
writ  of  certiorari  denied  by  540  U.S.  1167,  124 
S.  Ct.  1183,  157  L.  Ed.  2d  1215,  2004  U.S. 
LEXIS  925,  72  U.S.L.W.  3487  (2004). 

Prosecutor's  characterization  in  opening 
statement  at  murder  trial  of  police  investiga- 
tion as  a  "monumentally  difficult  task"  due  to 
the  fact  that  the  police  had  to  focus  on  some 
false  facts  provided  by  defendant  came  close  to 
the  limits  of  permissible  comment,  but  was  not 
serious  enough  to  warrant  a  mistrial;  although 
the  comment  was  a  glorification  of  the  investi- 
gation, the  course  of  the  investigation  was  not 
central  to  the  government's  case,  and  thus,  the 
comment  did  not  seriously  prejudice  the  de- 
fense. Bailey  v.  United  States,  831  A.2d  973, 
2003  D.C.  App.  LEXIS  554  (2003),  writ  of 
certiorari  denied  by  540  U.S.  1167,  124  S.  Ct. 
1183,  157  L.  Ed.  2d  1215,  2004  U.S.  LEXIS  925, 
72  U.S.L.W.  3487  (2004). 

Prosecutor's  comments  in  opening  statement 
that  evidence  suggested  that  murders  were 
drug-related  and  might  have  been  related  to 
drug  debts  resembled  a  closing  argument  more 
than  an  opening  statement  in  that  the  com- 
ments were  unduly  argumentative  and  urged 
the  jury  to  draw  inferences  based  on  the  facts 
the  prosecutor  had  recounted;  however,  the 
prejudice  to  the  defense  was  slight  given  that 
the  inferences  argued  by  the  prosecutor  were 
ultimately  supported  by  the  evidence  and  that 
the  prosecutor  was  attempting  to  explain  in  his 
opening  how  the  police  had  zeroed  in  on  defen- 
dant as  a  suspect.  Bailey  v.  United  States,  831 
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A.2d  973,  2003  D.C.  App.  LEXIS  554  (2003), 
writ  of  certiorari  denied  by  540  U.S.  1167,  124 
S.  Ct.  1183,  157  L.  Ed.  2d  1215,  2004  U.S. 
LEXIS  925,  72  U.S.L.W.  3487  (2004). 

Prosecutor's  description  in  opening  state- 
ment in  murder  trial  of  alibis  of  two  men  who 
were  originally  arrested  for  the  murders  as 
being  "airtight"  was  improper  in  that  the 
strength  of  those  alibies  was  a  matter  for  the 
jury  to  decide;  however,  the  comment  was  an 
isolated  remark,  and  any  resulting  prejudice 
was  negligible.  Bailey  v.  United  States,  831 
A.2d  973,  2003  D.C.  App.  LEXIS  554  (2003), 
writ  of  certiorari  denied  by  540  U.S.  1167,  124 
S.  Ct.  1183,  157  L.  Ed.  2d  1215,  2004  U.S. 
LEXIS  925,  72  U.S.L.W.  3487  (2004). 

Prosecutor's  comment  in  opening  statement 
for  the  jurors  to  be  attentive  during  the  murder 
trial  "out  of  respect  for  the  three  individuals 
who  lost  their  lives"  was  an  improper  statement 
that  appealed  to  the  sympathy  of  the  jury; 
however,  in  context  the  statement  was  not 
unduly  prejudicial  given  that  the  prosecution 
only  asked  for  the  jurors'  "undivided  attention" 
and  did  not  ask  them  to  "send  a  message"  to  the 
defendant.  Bailey  v.  United  States,  831  A.2d 
973,  2003  D.C.  App.  LEXIS  554  (2003),  writ  of 
certiorari  denied  by  540  U.S.  1167,  124  S.  Ct. 
1183,  157  L.  Ed.  2d  1215,  2004  U.S.  LEXIS  925, 
72  U.S.L.W.  3487  (2004). 

The  frequency  and  persistence  of  the  prose- 
cutor's leading  questions  in  murder  trial  did 
not  individually  or  collectively  result  in  any 
meaningful  prejudice  to  the  defense;  many  of 
the  questions  concerned  preliminary  informa- 
tion that  was  not  consequential,  and  the  wit- 
nesses generally  corroborated  one  another 
through  their  testimony,  indicating  that  the 
prosecutor  was  not  supplying  the  witnesses 
with  false  memories.  Bailey  v.  United  States, 
831  A.2d  973,  2003  D.C.  App.  LEXIS  554 

(2003)  ,  writ  of  certiorari  denied  by  540  U.S. 
1167,  124  S.  Ct.  1183,  157  L.  Ed.  2d  1215,  2004 
U.S.  LEXIS  925,  72  U.S.L.W.  3487  (2004). 

Prosecutor's  recitation  in  closing  argument 
during  murder  trial  of  the  occupations  and 
residences  of  individual  jurors  was  improper 
and  breached  the  anonymity  that  shields  indi- 
vidual jurors  from  harassment;  however,  the 
statements  were  made  during  the  rebuttal  por- 
tion of  a  long  closing  argument,  after  a  six-day 
trial,  and  they  were  not  related  to  the  evidence 
in  the  case,  and  thus,  the  impropriety  was  not 
severe  enough  to  warrant  reversal.  Bailey  v. 
United  States,  831  A.2d  973,  2003  D.C.  App. 
LEXIS  554  (2003),  writ  of  certiorari  denied  by 
540  U.S.  1167,  124  S.  Ct.  1183,  157  L.  Ed.  2d 
1215,  2004  U.S.  LEXIS  925,  72  U.S.L.W.  3487 

(2004)  . 

Cumulative  effect  of  prosecutor's  improper 
comments  during  murder  trial  did  not  warrant 
reversal;  trial  judge  was  very  attentive  to  de- 
fense counsel's  repeated  objections,  judge  in- 


structed jury  that  statements  by  lawyers  dur- 
ing opening  and  closing  arguments  were  not 
evidence,  and  government  had  a  strong  case 
against  defendant  given  that  he  was  seen  the 
evening  before  the  crime  wearing  the  same 
clothing  as  one  of  the  intruders,  he  possessed  a 
gun  similar  to  the  one  used  in  the  crime,  he 
made  a  911  call  with  dubious  information  about 
the  crime,  and  he  was  positively  identified  by 
one  of  the  victims.  Bailey  v.  United  States,  831 
A.2d  973,  2003  D.C.  App.  LEXIS  554  (2003), 
writ  of  certiorari  denied  by  540  U.S.  1167,  124 
S.  Ct.  1183,  157  L.  Ed.  2d  1215,  2004  U.S. 
LEXIS  925,  72  U.S.L.W.  3487  (2004). 

Any  improper  suggestion  that  defendants 
should  present  evidence  if  they  had  any,  in 
prosecutor's  closing  argument  comment  that 
every  defendant  was  entitled  to  strongest  pos- 
sible defense,  was  not  substantially  prejudicial 
in  murder  case;  comment  was  single  remark  in 
lengthy  trial  and  was  made  as  prosecutor  de- 
scribed advantages  of  justice  system,  prosecu- 
tor reminded  jury  immediately  upon  resuming 
argument  that  government  had  burden  of  proof 
at  all  times,  court  took  strong  corrective  action 
by  significantly  expanding  standard  instruc- 
tions on  burden  of  proof,  and  government's  case 
was  strong.  Porter  v.  United  States,  826  A.2d 
398,  2003  D.C.  App.  LEXIS  421  (2003). 

Allegedly  improper  argument  by  prosecutor 
of  aiding  and  abetting  theory  during  rebuttal, 
following  closing  arguments  in  which  none  of 
the  defendants  directly  addressed  such  a  the- 
ory, did  not  require  reversal  of  murder  and 
armed  robbery  convictions;  argument  was  not  a 
surprise  because  government  had  addressed 
aiding  and  abetting  theory  in  opening  argu- 
ment, and  defense  made  rational  judgment  not 
to  address  that  argument  when  it  had  opportu- 
nity to  do  so.  Porter  v.  United  States,  826  A.2d 
398,  2003  D.C.  App.  LEXIS  421  (2003). 

Prosecutor's  improper  comments  during  clos- 
ing argument,  highlighting  emotional  impact  of 
testimony,  reiterating  testimony  implying  gang 
violence  was  motivation  for  murder,  and  ex- 
horting the  jury  "as  the  conscience  of  the  com- 
munity," to  find  defendant  guilty,  did  not  sub- 
stantially prejudice  defendant's  murder  case; 
prosecutor  did  not  expressly  refer  to  gang  vio- 
lence as  defendant's  motive  for  killing  victim, 
and  did  not  request  that  the  jury  "send  a 
message."  Plummer  v.  United  States,  813  A.2d 
182,  2002  D.C.  App.  LEXIS  733  (2002). 

Prosecutor  should  not  have  highlighted  emo- 
tional impact  of  testimony  during  closing  argu- 
ment, particularly  with  respect  to  witness  be- 
ing "scared  to  death,"  should  not  have 
reiterated  testimony  implying  gang  violence 
was  motivation  for  murder,  and  should  not 
have  appealed  to  "community  conscience"  dur- 
ing rebuttal  argument.  Plummer  v.  United 
States,  813  A.2d  182,  2002  D.C.  App.  LEXIS 
733  (2002). 
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Trial  court  did  not  abuse  its  discretion,  in 
granting  government's  motion  in  limine  in  mur- 
der prosecution  that  prevented  defendant  from 
asking  jury  to  infer  that  alleged  perpetrator 
was  source  of  unidentified  DNA  detected  on 
knife  blade  used  to  stab  victim,  where  no  evi- 
dence in  the  record  existed  that  alleged  perpe- 
trator sustained  any  injuries  or  that  he  was 
bleeding  on  the  day  of  the  stabbing  that  war- 
ranted an  inference  that  the  unidentified  DNA 
could  have  been  that  of  alleged  perpetrator. 
Umanzor  v.  United  States,  803  A.2d  983,  2002 
D.C.  App.  LEXIS  390  (2002),  writ  of  certiorari 
denied  by  540  U.S.  871,  124  S.  Ct.  198,  157  L. 
Ed.  2d  130,  2003  U.S.  LEXIS  6952,  72  U.S.L.W. 
3240  (2003). 

Prosecutor's  use  of  graphic  photographs  of 
murder  victim  during  rebuttal,  and  prosecu- 
tor's accompanying  comment  that  jury  should 
return  a  verdict  that  it  could  "live  with,"  were 
improper  for  purposes  of  prosecutorial  miscon- 
duct, even  though  trial  court  had  admitted  the 
photographs  into  evidence,  and  photographs 
had  been  used  in  the  trial;  photographs  were 
one  and  a  half  foot  high  and  were  described  by 
the  trial  court  as  "gory,"  two  jurors  were  com- 
pelled to  divert  their  eyes  because  of  photo- 
graphs, prosecutor,  in  using  photographs,  was 
not  making  any  point  about  ballistics  or  dis- 
tances, and  curative  instruction  was  phrased  in 
general  terms,  and  gave  a  gentle  caution  to  the 
jury  that  the  nature  of  the  charges  should  not 
affect  the  verdict,  without  specifically  mention- 
ing the  prosecutor's  objectionable  use  of  the 
photographs  and  comment.  Chatmon  v.  United 
States,  801  A.2d  92,  2002  D.C.  App.  LEXIS  359 
(2002). 

Defendant  was  not  entitled  to  continuance  of 
trial  in  prosecution  for  first-degree  murder 
while  armed,  so  that  defense  counsel  could 
rework  his  opening  statement,  though  the  pros- 
ecution had  not  produced,  until  morning  of 
trial,  the  transcript  of  grand  jury  testimony  in 
which  eyewitness  had  spoken  of  his  desire  for 
revenge  against  defendant;  the  testimony  was 
not  exculpatory  evidence.  Robinson  v.  United 
States,  797  A.2d  698,  2002  D.C.  App.  LEXIS  98 
(2002),  writ  of  certiorari  denied  by  540  U.S. 
1212,  124  S.  Ct.  1491,  158  L.  Ed.  2d  139,  2004 
U.S.  LEXIS  1541,  72  U.S.L.W.  3538  (2004). 

Where  murder  defendant  theorized  that 
prosecution  witness  committed  first  three  of 
four  murders  with  which  defendant  was 
charged,  prosecutor  was  entitled  to  respond  in 
rebuttal  closing  argument  by  suggesting  that 
only  way  one  could  believe  that  events  trans- 
pired in  that  manner  would  be  if  witness  had 
been  secretly  released  from  custody,  killed 
fourth  victim  soon  thereafter,  gave  murder 
weapon  to  government  so  that  it  could  be 
planted  on  defendant,  and  returned  to  jail — 
none  of  which  was  supported  by  any  evidence. 


Crutchfield  v.  United  States,  779  A.2d  307, 
2001  D.C.  App.  LEXIS  182  (2001). 

Assuming  that  undisclosed  police  report  from 
another  murder  case  was  exculpatory,  there 
was  no  reasonable  probability  that  the  result  of 
trial  would  have  been  different,  as  was  required 
to  establish  Brady  violation,  where,  at  best, 
assuming  admissibility  of  evidence,  it  would 
have  provided  an  additional  motive  for  codefen- 
dant's  involvement  and  solicitation  of  others  to 
participate  in  homicide,  and  that  additional 
motive,  if  disclosed,  would  not  have  cast  doubt 
on  Government's  strong  case.  McCoy  v.  United 
States,  760  A.2d  164,  2000  D.C.  App.  LEXIS 
264  (2000),  writ  of  certiorari  denied  by  532  U.S. 
987,  121  S.  Ct.  1636,  149  L.  Ed.  2d  496,  2001 
U.S.  LEXIS  3147,  69  U.S.L.W.  3672  (2001),  writ 
of  certiorari  denied  by  533  U.S.  909,  121  S.  Ct. 
2257,  150  L.  Ed.  2d  243,  2001  U.S.  LEXIS  4446, 

69  U.S.L.W.  3763  (2001),  writ  of  certiorari  de- 
nied by  534  U.S.  900,  122  S.  Ct.  227,  151  L.  Ed. 
2d  163,  2001  U.S.  LEXIS  6714,  70  U.S.L.W. 
3241  (2001),  writ  of  certiorari  denied  by  534 
U.S.  1005,  122  S.  Ct.  486,  151  L.  Ed.  2d  399, 
2001  U.S.  LEXIS  10160,  70  U.S.L.W.  3316 
(2001). 

Prosecutor's  remarks,  to  effect  that  no  evi- 
dence was  adduced  showing  hostility  of  Gov- 
ernment's key  witness  toward  defendants  or 
any  reason  for  it,  did  not  improperly  shift 
burden  of  proof  to  murder  defendants.  McCoy  v. 
United  States,  760  A.2d  164,  2000  D.C.  App. 
LEXIS  264  (2000),  writ  of  certiorari  denied  by 
532  U.S.  987,  121  S.  Ct.  1636,  149  L.  Ed.  2d 
496,  2001  U.S.  LEXIS  3147,  69  U.S.L.W.  3672 
(2001),  writ  of  certiorari  denied  by  533  U.S. 
909,  121  S.  Ct.  2257,  150  L.  Ed.  2d  243,  2001 
U.S.  LEXIS  4446,  69  U.S.L.W.  3763  (2001),  writ 
of  certiorari  denied  by  534  U.S.  900,  122  S.  Ct. 
227,  151  L.  Ed.  2d  163,  2001  U.S.  LEXIS  6714, 

70  U.S.L.W.  3241  (2001),  writ  of  certiorari  de- 
nied by  534  U.S.  1005,  122  S.  Ct.  486,  151  L. 
Ed.  2d  399,  2001  U.S.  LEXIS  10160,  70 
U.S.L.W.  3316  (2001). 

Comment  by  prosecutor  in  opening  state- 
ment of  prosecution  for  first-degree  premedi- 
tated murder,  asking  jury  the  worth  of  human 
life,  was  not  improper;  comment  was  simply  an 
attempt  to  focus  the  jury's  attention  on  evi- 
dence from  which  they  could  infer  defendant's 
state  of  mind.  Parker  v.  United  States,  757  A.2d 
1280,  2000  D.C.  App.  LEXIS  198  (2000). 

Comment  by  prosecutor  in  closing  argument 
of  prosecution  for  first-degree  premeditated 
murder,  asking  jury  the  worth  of  human  life, 
was  rooted  in  the  evidence  and  therefore  per- 
missible. Parker  v.  United  States,  757  A.2d 
1280,  2000  D.C.  App.  LEXIS  198  (2000). 

Evidence  is  material  and  must  be  disclosed 
under  Brady  doctrine  if  there  is  a  reasonable 
probability  that,  had  the  evidence  been  dis- 
closed to  the  defense,  the  result  of  the  proceed- 
ing would  have  been  different.  Black  v.  United 
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states,  755  A.2d  1005,  2000  D.C.  App.  LEXIS 
166  (2000). 

There  are  three  components  of  a  true  Brady 
violation:  the  evidence  at  issue  must  be  favor- 
able to  the  accused,  either  because  it  is  excul- 
patory, or  because  it  is  impeaching;  that  evi- 
dence must  have  been  suppressed  by  the 
government,  either  willfully  or  inadvertently; 
and  prejudice  must  have  ensued.  Black  v. 
United  States,  755  A.2d  1005,  2000  D.C.  App. 
LEXIS  166  (2000). 

Prosecutor  did  not  engage  in  misconduct  in 
presenting  testifying  shooter's  hearsay  state- 
ment, in  first-degree  murder  prosecution  of 
defendant  who  was  second  shooter  involved  in 
street  shooting;  on  the  contrary,  it  appeared 
that  prosecutor  had  good  faith,  albeit  errone- 
ous, belief  that  statement  was  admissible  to 
show  state  of  mind.  D.C.  Code  1981,  §  22-2401. 
Daniels  v.  United  States,  738  A.2d  240,  1999 
D.C.  App.  LEXIS  198  (1999). 

Evidence  did  not  support  prosecutor's  closing 
argument,  in  prosecution  for  first-degree  mur- 
der of  two  children  while  armed,  that  defendant 
had  murdered  one  victim  in  bedroom  and  then 
brought  second  victim  into  same  room  and 
killed  him  there;  there  was  no  evidence  as  to 
whether  children  were  brought  into  bedroom 
separately  or  together  or  about  order  in  which 
they  had  been  assaulted.  D.C.  Code  1981, 
§§  22-2401,  22-3202.  Mills  v.  United  States, 
599  A.2d  775,  1991  D.C.  App.  LEXIS  216 
(1991). 

Trial  court's  "on  the  spot"  determination  that 
prosecutor  sought  to  draw  legitimate  inference 
from  evidence  when  he  argued  that  when  child 
was  brought  into  bedroom  and  killed  with  ham- 
mer before  second  child  was  brought  into  same 
room  and  killed  was  not  reversible  error;  al- 
though prosecutorial  speculation  would  have 
been  impermissible  even  if  it  had  been  de- 
fended as  "reasonable  inference,"  there  was 
ample  evidence  of  premeditation  and  delibera- 
tion, so  that  it  was  unlikely  that  speculation 
influenced  jury  D.C.  Code  1981,  §§  22-2401, 
22-3202.  Mills  v.  United  States,  599  A.2d  775, 
1991  D.C.  App.  LEXIS  216  (1991). 

Prosecutor's  closing  argument  to  consider 
defendant  before  painting  government  wit- 
nesses "as  to  the  low  life  that  you  might  want  to 
believe  they  are"  was  improper  in  prosecution 
for  murder,  burglary,  and  carrying  of  pistol 
without  license.  D.C.  Code  1981,  §§  22-1801(a), 
22-2401,  22-3202,  22-3204.  James  v.  United 
States,  580  A.2d  636,  1990  D.C.  App.  LEXIS 
223  (1990). 

Prosecutor's  representation  of  the  evidence 
in  prosecution  for  murder  and  homicide  did  not 
constitute  misconduct.  D.C.  Code  1981,  §§  22- 
2101,  22-2401,  22-3202.  Ford  v.  United  States, 
487  A.2d  580,  1984  D.C.  App.  LEXIS  584 
(1984). 


Prosecutor's  statement  in  closing  argument 
in  murder  prosecution,  to  the  effect  that  defen- 
dant got  a  gun  from  the  trunk  of  his  car  before 
going  to  place  where  victim  was  kidnapped, 
was  most  likely  an  inadvertent,  and  under  the 
circumstances,  understandable  mistake,  de- 
spite fact  that  no  such  evidence  was  offered, 
where  defendant's  counsel  had  sought  to  obtain 
an  admission  from  a  witness  that  the  witness 
had  stated  previously  this  very  fact.  D.C.  Code 
1981,  §§  22-2101,  22-2401,  22-3202.  Ford  v. 
United  States,  487  A.2d  580,  1984  D.C.  App. 
LEXIS  584  (1984). 

In  murder  and  kidnapping  prosecution,  pros- 
ecutor's comments  to  jury  in  closing  argument 
as  to  statements  made  by  one  defendant  to 
bystanders  as  he  pushed  murder  victim  into 
the  car,  including  a  statement  that  "signifying 
is  worse  than  stealing,"  and  "don't  think  this 
can't  happen  to  you,"  did  not  fall  within  rule 
proscribing  use  of  missing  witness  inference, 
where  such  statement  was  made  to  explain 
Government's  lack  of  corroborative  evidence, 
not  to  suggest  there  were  witnesses  whom 
defendants  were  afraid  to  call  because  their 
testimony  would  be  adverse.  D.C.  Code  1981, 
§§  22-2101,  22-2401,  22-3202.  Ford  v.  United 
States,  487  A.2d  580,  1984  D.C.  App.  LEXIS 
584  (1984). 

Prosecutor's  remarks  to  jury  in  closing  argu- 
ment, in  defendant's  murder  and  kidnapping 
prosecution,  regarding  defendant's  two  prior 
murder  convictions  were  not  improper,  where 
prosecutor's  remarks  came  in  the  midst  of  a 
discussion  concerning  defendant's  credibility, 
and  where  prosecutor  correctly  told  jurors  that 
they  could  consider  defendant's  prior  convic- 
tions in  determining  whether  he  was  telling  the 
truth,  but  not  to  infer  that  "because  he  did 
those,  he  did  these."  D.C.  Code  1981,  §§  22- 
2101,  22-2401,  22-3202.  Ford  v.  United  States, 
487  A.2d  580,  1984  D.C.  App.  LEXIS  584 
(1984). 

Where  defendant's  objections  to  prosecutor's 
closing  arguments  in  murder  and  kidnapping 
prosecution  were  not  made  at  trial.  Court  of 
Appeals  could  reverse  convictions  only  if  there 
was  misconduct  so  clearly  prejudicial  to  sub- 
stantial rights  as  to  jeopardize  the  very  fairness 
and  integrity  of  the  trial.  D.C.  Code  1981, 
§§  22-2101,  22-2401,  22-3202.  Ford  v.  United 
States,  487  A.2d  580,  1984  D.C.  App.  LEXIS 
584  (1984). 

Remarks  made  by  prosecutor  in  closing  argu- 
ment in  murder  and  kidnapping  prosecution, 
reminding  jurors  of  their  obligation  to  avoid 
deciding  the  case  on  the  basis  of  sympathy,  and 
stating  that  defendant  was  not  on  trial  for  what 
she  did  all  her  life,  but  rather  what  she  did  on 
the  day  of  the  murder,  were  not  so  prejudicial 
as  to  jeopardize  fairness  of  the  trial.  D.C.  Code 
1981,  §§  22-2101,  22-2401,  22-3202.  Ford  v. 


505 


§  22-2101 


Criminal  Offenses  and  Penalties 


United  States,  487  A.2d  580,  1984  D.C.  App. 
LEXIS  584  (1984). 

Even  if  prosecutor's  statement  that  there 
was  no  death  penalty  in  the  city  anymore,  made 
during  closing  argument  in  prosecution  for  fel- 
ony-murder and  first-degree  burglary,  was  im- 
proper, any  error  was  harmless,  in  view  of 
government's  strong  case  against  defendants 
coupled  with  court's  instructions  that  the  jury 
disregard  the  comment  and  fact  that  jurors 
eventually  were  instructed  by  the  court,  at 
defense's  request,  on  penalties  for  various  of- 
fenses, including  first-degree  murder.  D.C. 
Code  1981,  §§  22-1801(a),  22-2401,  22-3202, 
22-3204.  Williams  v.  United  States,  483  A.2d 
292,  1984  D.C.  App.  LEXIS  524  (1984),  writ  of 
certiorari  denied  by  474  U.S.  906,  106  S.  Ct. 
275,  88  L.  Ed.  2d  236,  1985  U.S.  LEXIS  4003 
(1985). 

Prosecutor's  closing  statement  that  defen- 
dant was  exploiting  his  position  at  Narcotics 
Treatment  Administration  to  make  contacts  in 
furtherance  of  his  illegal  drug  activities  did  not 
constitute  prejudicial  error,  notwithstanding 
that  no  evidence  was  introduced  in  homicide 
prosecution  that  defendant  was  actually  using 
his  position  to  make  drug  contacts,  where  con- 
siderable evidence  had  been  introduced  con- 
cerning extensive  drug  dealings  of  defendant 
and  others  and  his  counsel  did  not  object  to  the 
remarks  on  the  ground  that  they  improperly 
suggested  that  his  client  was  exploiting  his 
position.  D.C.  Code§  22-2401.  Jackson  v. 
United  States,  329  A.2d  782,  1974  D.C.  App. 
LEXIS  331  (1974),  writ  of  certiorari  denied  by 
423  U.S.  851,  96  S.  Ct.  95,  46  L.  Ed.  2d  74,  1975 
U.S.  LEXIS  2593  (1975). 

Although  evidence  in  homicide  prosecution 
did  not  directly  support  prosecutor's  opening 
assertion  that  victim  had  distributed  drugs  for 
defendant,  defendant  was  not  substantially 
prejudiced  by  such  unproven  allegation  where 
the  statement  was  not  repeated  in  closing  ar- 
gument and  the  trial  judge  carefully  instructed 
the  jury  that  the  statements  of  counsel  were  not 
evidence  and  that  their  recollection  of  the  evi- 
dence controlled.  D.C.  Code  §  22-2401.  Jackson 
V.  United  States,  329  A.2d  782,  1974  D.C.  App. 
LEXIS  331  (1974),  writ  of  certiorari  denied  by 
423  U.S.  851,  96  S.  Ct.  95,  46  L.  Ed.  2d  74,  1975 
U.S.  LEXIS  2593  (1975). 

Prosecutorial  statements,  in  complex  murder 
trial  with  numerous  witnesses,  to  the  effect 
that  the  government's  version  of  the  case  was 
uncontested  were  not  of  such  character  that  the 
jury  would  naturally  and  necessarily  take  them 
to  be  a  comment  on  the  failure  of  the  accused  to 
testify  and  court's  allowing  such  statements  did 
not  amount  to  prejudicial  error.  D.C.  Code 
§  22-2401.  Jackson  v.  United  States,  329  A.2d 
782,  1974  D.C.  App.  LEXIS  331  (1974),  writ  of 
certiorari  denied  by  423  U.S.  851,  96  S.  Ct.  95, 
46  L.  Ed.  2d  74,  1975  U.S.  LEXIS  2593  (1975). 


Even  if  trial  court's  initial  ruling  restricting 
closing  arguments  to  deny  defense  counsel  op- 
portunity to  argue  that  defendant  was  mere 
bystander  at  scene  of  murder  was  error,  it  lost 
aura  of  harmful  error  when  court  did  in  fact 
allow  substantial  closing  argument  to  be  made 
as  to  the  identity  of  the  individual  who  in  fact 
committed  the  murder.  D.C.  Code  §  22-2401. 
Jackson  v.  United  States,  329  A.2d  782,  1974 
D.C.  App.  LEXIS  331  (1974),  writ  of  certiorari 
denied  by  423  U.S.  851,  96  S.  Ct.  95,  46  L.  Ed. 
2d  74,  1975  U.S.  LEXIS  2593  (1975). 

Collateral  estoppel  and  res  judicata. 

Equal  protection  clause  did  not  require  that 
post- 1970  collateral  attack  on  1963  District  of 
Columbia  first-degree  murder  conviction  be 
treated  as  though  brought  under  District  of 
Columbia  Court  Reform  and  Criminal  Proce- 
dures Act  of  1970  and,  thus,  challenge  to  jury 
instructions  was  not  required  to  be  decided 
under  local,  rather  than  general  federal,  crim- 
inal law.  18  U.S.C.  §§  1254(1),  2255;  D.C.  Code 
1973,  §  11-101  et  seq.;  D.C.  Code  1981,  §§  22- 
2401,  22-2403;  U.S.  Const.Amends.  5,  14.  U.S. 
V.  Frady  102  S.Ct.  1584,  1982  U.S.  LEXIS  95 
(U.S.Dist.Col.  1982). 

Acquittal  of  defendant  on  burglary  charge, 
during  original  trial  on  felony  murder  and 
burglary  charges,  did  not  preclude,  on  collat- 
eral estoppel  grounds,  retrial  of  defendant  on 
same  charges,  since  jury's  decision,  convicting 
defendant  on  felony  murder  but  acquitting  him 
on  predicate  offense,  was  an  inconsistent  re- 
sult. Evans  v.  United  States,  987  A.2d  1138, 
2010  D.C.  App.  LEXIS  13  (2010),  writ  of  certio- 
rari denied  by  131  S.  Ct.  1043,  178  L.  Ed.  2d 
867,  2011  U.S.  LEXIS  932,  79  U.S.L.W.  3434 
(U.S.  2011). 

Under  principle  of  collateral  estoppel,  defen- 
dant's acquittal  of  second-degree  murder  as 
lesser  included  offense  of  felony-murder  barred 
second  prosecution  for  second-degree  murder 
as  lesser  included  offense  of  premeditated  mur- 
der, at  least  where  second  trial  would  involve 
same  issues,  and  no  more,  that  were  presented 
to  jury  in  first  trial,  that  is,  that  acts  of  defen- 
dant caused  death  of  victim  and  that  defendant 
acted  with  malice  and  not  in  heat  of  passion. 
D.C.  Code  1973,  §§  22-103,  22-2401,  22-2403, 
22-3202;  U.S.  Const.Amend.  5.  Turner  v.  United 
States,  459  A.2d  1054,  1983  D.C.  App.  LEXIS 
355  (1983). 

Conflict  of  interest,  counsel  for  accused. 

Trial  court  disqualification  of  defense  counsel 
from  defendant's  first  murder  trial  due  to  a 
conflict  of  interest  was  not  an  abuse  of  discre- 
tion; counsel  sought  to  call  a  former  client  to 
testify  that  he  had  committed  the  murders  that 
counsel's  current  client  was  charged  with  com- 
mitting, and  counsel's  duties  to  his  current  and 
former  clients  were  in  conflict  in  that  counsel 
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would  have  to  elicit  an  inculpatory  confession 
from  former  client  in  order  to  zealously  repre- 
sent current  client,  however  counsel  was  pro- 
hibited from  exploiting  any  privileged  informa- 
tion or  information  gained  during  his 
representation  of  former  client.  Freeman  v. 
United  States,  971  A.2d  188,  2009  D.C.  App. 
LEXIS  176  (2009). 

—  Adequacy  of  representation,  counsel  for 
accused. 

Defendant  was  not  prejudiced  by  any  defi- 
cient performance  of  counsel  in  failing  to  intro- 
duce additional  mitigation  evidence  during 
penalty  phase  of  capital  murder  trial,  and  thus, 
defendant  was  not  deprived  of  effective  assis- 
tance of  counsel  on  that  basis;  counsel  pre- 
sented substantial  mitigating  evidence,  includ- 
ing testimony  from  nine  witnesses  regarding 
his  terrible  childhood  and  the  abuse  he  suf- 
fered, and  his  religious  conversion,  some  pro- 
posed additional  mitigating  evidence  would 
have  been  cumulative,  expert  testimony  or 
other  mitigation  evidence  as  to  defendant's 
non-violent  character  or  propensity  would  have 
triggered  admission  of  evidence  that  defendant 
committed  a  prior,  brutal  murder,  which  coun- 
sel had  been  successful  in  excluding,  but  which 
trial  court  stated  would  be  admissible  for  rebut- 
tal purposes,  and  the  aggravating  evidence  was 
overwhelming.  Wong  v.  Belmontes,  558  U.S.  15, 
130  S.  Ct.  383,  175  L.  Ed.  2d  328,  2009  U.S. 
LEXIS  8117  (2009). 

Assistance  of  defense  counsel  was  not  inade- 
quate because  of  refusal,  on  tactical  and  other 
grounds,  to  cross-examine  the  Government's 
principal  witness  who  was  15  years  old  at  time 
of  offense  and  16  at  time  of  trial,  where  it  was 
apparent  that  had  such  witness  testified  fur- 
ther, there  was  a  strong  likelihood  she  would 
have  testified  to  additional  facts  that  would 
have  supplied  factual  elements  from  which  jury 
might  have  found  both  defendants  guilty  of 
first-degree  felony  murder  or  premeditated 
murder  as  well  as  armed  robbery  and  robbery 
instead  of  only  second-degree  murder.  D.C. 
Code  §§  22-2401,  22-2403,  22-2902,  22-3202, 
22-3204.  United  States  v.  Clayborne,  509  F.2d 
473,  1974  U.S.  App.  LEXIS  5639  (C.A.D.C. 
1974). 

Assistance  of  defense  counsel  in  prosecution 
for  first-degree  murder  and  robbery  was  not 
inadequate  for  failure  to  cross-examine  the 
Government's  principal  witness  who  was  15 
years  old  at  time  of  offense  and  16  at  time  of 
trial  which  failure  was  attributable  to  a  failure 
to  interview  the  witness  or  do  adequate  re- 
search, where  record  disclosed  that  counsel  had 
adequate  knowledge  of  the  facts,  counsel  were 
skilled  and  experienced,  and  their  tactics  were 
highly  successful  in  that  they  secured  acquit- 
tals on  two  first-degree  murder  charges  for  each 
defendant  and  also  acquittals  on  both  robbery 


charges.  D.C.  Code  §§  22-2401,  22-2403,  22- 
2902,  22-3202,  22-3204.  United  States  v. 
Clayborne,  509  F.2d  473,  1974  U.S.  App.  LEXIS 
5639  (C.A.D.C.  1974). 

Trial  counsel's  failure  to  object  to  use  of  stun 
belts  on  defendants  during  jury  voir  dire,  re- 
quest on-the-record  findings  justifying  their 
use,  or  ask  the  court  to  consider  other  security 
options  was  not  ineffective  assistance  of  coun- 
sel; stun  belts  were  not  legally  established  as 
physical  restraints  requiring  findings  justifying 
their  use,  counsel's  willingness  to  accept  the 
use  of  stun  belts  so  that  defendant  could  par- 
ticipate in  jury  selection  in  jury  room  was  a 
tactical  decision,  and  there  was  no  showing 
that  stun  belts  affected  jury's  verdict  or  nega- 
tively impacted  defendants'  ability  to  partici- 
pate in  their  defense.  Mungo  v.  United  States, 
987  A.2d  1145,  2010  D.C.  App.  LEXIS  26  (2010), 
writ  of  certiorari  denied  by  131  S.  Ct.  964,  178 
L.  Ed.  2d  793,  2011  U.S.  LEXIS  20,  79  U.S.L.W. 
3401  (U.S.  2011). 

Defendant  did  not  show  that  his  trial  coun- 
sel's performance  in  a  murder  prosecution  was 
adversely  affected  by  an  actual  conflict  of  inter- 
est based  on  codefendant's  payment  of  the  ma- 
jority of  counsel's  legal  fees,  and  thus  defendant 
did  not  establish  a  Sixth  Amendment  violation, 
given  that  defendant  did  not  object  at  trial, 
even  though  defendant  argued  that  counsel 
advised  him  to  not  testify  and  that  such  advice 
appeared  to  serve  codefendant's  interest  de- 
spite defendant's  own  contrary  inclination; 
counsel's  advice  was  not  unsound,  in  that  de- 
fendant's testimony,  which  would  have  included 
an  admission  that  he  owned  and  drove  the  car 
in  which  the  murder  weapons  were  found, 
would  have  been  devastating  to  his  defense. 
McCraney  v.  United  States,  983  A.2d  1041, 
2009  D.C.  App.  LEXIS  604  (2009). 

Notwithstanding  any  waiver  by  defendant, 
trial  court  did  not  abuse  its  discretion  in  mur- 
der prosecution  in  finding  a  serious  conflict  of 
interest  warranting  disqualification  of  counsel 
who  had  represented  defendant  at  first  jury 
trial,  where  defendant  had  been  indicted  in 
connection  with  alleged  jury  tampering  scheme 
with  his  wife  during  first  trial,  and  defense 
counsel  was  going  to  be  called  as  a  witness 
because  of  alleged  references  by  defendant's 
wife,  during  tape-recorded  conversations  with 
defendant,  to  discussions  that  wife  had  pur- 
portedly had  with  counsel  about  jury  selection 
and  jury  deliberations.  Fortson  v.  United 
States,  979  A.2d  643,  2009  D.C.  App.  LEXIS 
378  (2009),  amended  by  2009  D.C.  App.  LEXIS 
692  (D.C.  Sept.  3,  2009). 

Trial  counsel's  failure  to  withdraw  as  counsel 
during  defendant's  third  murder  trial,  due  an 
alleged  conflict  of  interest  based  on  counsel's 
prior  representation  of  a  witness,  did  not  con- 
stitute deficient  performance,  and  therefore 
was  not  ineffective  assistance  of  counsel;  only  a 


507 


§  22-2101 


Criminal  Offenses  and  Penalties 


potential  conflict  of  interest  existed,  there  jvas 
no  danger  that  defending  defendant  zealously 
would  have  caused  counsel  to  rely  upon  confi- 
dences or  secrets  from  his  prior  representation 
of  witness,  and  the  subject  matters  of  the  rep- 
resentations were  unrelated.  Freeman  v. 
United  States,  971  A.2d  188,  2009  D.C.  App. 
LEXIS  176  (2009). 

Decision  by  trial  counsel,  for  defendant  who 
was  not  identified  by  female  eyewitness  as  one 
of  the  attackers,  to  not  call  witnesses  who  could 
allegedly  impeach  testimony  of  the  eyewitness, 
did  not  prejudice  defendant  as  required  in  order 
to  establish  ineffective  assistance  of  counsel 
claim  in  prosecution  of  five  defendants  arising 
out  of  beating  of  homeless  man  and  murder  and 
assaults  of  passersby  who  tried  to  intervene; 
defendant  contended  that  impeaching  eyewit- 
ness's account  that  she  saw  the  attackers  would 
also  undermine  the  credibility  of  her  testimony 
that  the  day  after  the  assaults  defendant 
threatened  to  kill  her  if  she  cooperated  with 
police,  but  eyewitness  was  impeached  for  bias 
because  her  boyfriend  cooperated  with  the 
prosecution  and  for  her  delay  in  reporting  de- 
fendant's threat,  jury  believed  eyewitness  de- 
spite such  impeachment,  and  it  was  unlikely 
that  calling  additional  witnesses  to  impeach 
eyewitness  would  have  swayed  the  jury  other- 
wise. Perez  v.  United  States,  968  A.2d  39,  2009 
D.C.  App.  LEXIS  57  (2009),  writ  of  certiorari 
denied  by  558  U.S.  975,  130  S.  Ct.  474,  175  L. 
Ed.  2d  317,  2009  U.S.  LEXIS  7527,  78  U.S.L.W. 
3237  (2009),  writ  of  certiorari  denied  by  558 
U.S.  975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317, 
2009  U.S.  LEXIS  7505,  78  U.S.L.W.  3237 
(2009). 

Decision  by  trial  counsel,  for  defendant  who 
was  not  identified  by  female  eyewitness  as  one 
of  the  attackers,  to  not  call  witnesses  who  could 
allegedly  impeach  the  eyewitness,  was  a  rea- 
sonable trial  strategy  and  thus  did  not  consti- 
tute deficient  performance,  as  required  in  order 
to  establish  an  ineffective  assistance  of  counsel 
claim  in  prosecution  of  five  defendants  arising 
out  of  beating  of  homeless  man  and  murder  and 
assaults  of  passersby  who  tried  to  intervene; 
defendant  contended  that  impeaching  eyewit- 
ness's account  that  she  saw  the  attackers  would 
also  undermine  the  credibility  of  eyewitness's 
testimony  that  the  day  after  the  assaults  defen- 
dant threatened  to  kill  her  if  she  cooperated  in 
police  investigation,  but  defendant's  counsel 
and  the  attorneys  for  the  other  defendants 
concluded  after  interviewing  the  witnesses  that 
such  witnesses  would  not  be  credible  and  would 
likely  hurt  the  defendants  more  than  help. 
Perez  v.  United  States,  968  A.2d  39,  2009  D.C. 
App.  LEXIS  57  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 


975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Even  if  counsel's  performance  was  deficient 
in  pressing  codefendant  on  cross-examination 
on  whether  he  had  seen  his  client  attack  pass- 
erby, which  resulted  in  testimony  that  client  hit 
passerby  in  trial  of  five  defendants  arising  out 
of  beating  of  homeless  man  and  murder  and 
assaults  of  passersby  who  tried  to  intervene, 
counsel's  client  was  not  prejudiced  as  required 
for  an  ineffective  assistance  claim,  as  counsel 
quickly  recovered  by  impeaching  codefendant 
with  grand  jury  testimony  in  which  codefen- 
dant did  not  identify  client  as  one  of  the  attack- 
ers, and  two  other  government  witnesses  had 
identified  client  as  participating  in  the  attack 
on  passerby.  Perez  v.  United  States,  968  A. 2d 
39,  2009  D.C.  App.  LEXIS  57  (2009),  writ  of 
certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7527, 
78  U.S.L.W.  3237  (2009),  writ  of  certiorari  de- 
nied by  558  U.S.  975,  130  S.  Ct.  473,  175  L.  Ed. 
2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W. 
3237  (2009). 

Risk  that  defense  counsel  took  during  cross- 
examination  of  codefendant  by  pressing  code- 
fendant on  whether  counsel's  client  was  pres- 
ent at  scene  of  attack,  which  resulted  in 
codefendant  testifying  that  he  saw  client  hit 
passerby  who  subsequently  died  from  stab 
wounds,  in  trial  of  five  defendants  arising  out  of 
beating  of  homeless  man  and  murder  and  as- 
saults of  passersby  who  tried  to  intervene,  fell 
within  the  range  of  reasonable  conduct  and 
thus  did  not  constitute  deficient  performance  as 
required  for  an  ineffective  assistance  claim; 
codefendant  had  not  identified  counsel's  client 
as  one  of  the  attackers  in  codefendant's  grand 
jury  testimony,  codefendant  had  not  identified 
counsel's  client  as  one  of  the  attackers  in  his 
trial  testimony  until  counsel's  cross-examina- 
tion, and  it  was  not  unreasonable  for  counsel  to 
suspect  that  codefendant  had  not  seen  client 
attack  passerby  and  take  calculated  risk  in 
pressing  codefendant.  Perez  v.  United  States, 
968  A.2d  39,  2009  D.C.  App.  LEXIS  57  (2009), 
writ  of  certiorari  denied  by  558  U.S.  975,  130  S. 
Ct.  474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS 
7527,  78  U.S.L.W.  3237  (2009),  writ  of  certiorari 
denied  by  558  U.S.  975,  130  S.  Ct.  473,  175  L. 
Ed.  2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W. 
3237  (2009). 

Trial  counsel's  decision  not  to  call  witnesses 
who  allegedly  would  have  provided  exculpatory 
testimony  for  his  client  was  a  reasonable  stra- 
tegic choice  and  thus  did  not  constitute  ineffec- 
tive assistance,  in  trial  of  five  defendants  in- 
cluding counsel's  client  arising  out  of  beating  of 
homeless  man  and  murder  and  assaults  of 
passersby  who  tried  to  intervene,  where  coun- 
sel interviewed  the  witnesses,  proffered  testi- 
mony of  two  witnesses  who  were  interviewed 
more  than  once  repeatedly  changed  with  one 
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witnesses  parroting  the  other,  proffered  testi- 
mony of  such  two  witnesses  even  if  true  would 
have  placed  defendant  at  the  scene  of  the 
assaults,  and  two  other  witnesses,  who  would 
have  allegedly  impeached  testimony  of  govern- 
ment witness,  had  provided  inconsistent  state- 
ments to  the  police,  and  calling  such  witness 
posed  the  risk  of  making  government  witness 
more  credible.  Perez  v.  United  States,  968  A.2d 
39,  2009  D.C.  App.  LEXIS  57  (2009),  writ  of 
certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7527, 
78  U.S.L.W.  3237  (2009),  writ  of  certiorari  de- 
nied by  558  U.S.  975,  130  S.  Ct.  473,  175  L.  Ed. 
2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W. 
3237  (2009). 

Defendant  did  not  show  that  he  was  preju- 
diced by  defense  counsel's  alleged  failure  to 
pursue  six  supposed  exculpatory  witnesses 
and,  thus,  was  not  denied  effective  assistance  of 
counsel  in  murder  prosecution;  assuming  that 
those  witnesses  existed,  government's  case 
against  defendant  included  testimony  about 
extended  drug  dispute  between  defendant  and 
victim  before  murder,  statements  by  defendant 
of  his  intention  to  kill  victim,  eyewitnesses  to 
murder,  admissions  by  defendant  after  murder, 
and  a  ballistics  match  between  bullet  that 
killed  victim  and  pistol  found  in  defendant's 
pocket  only  a  few  days  after  murder.  Gamble  v. 
United  States,  901  A.2d  159,  2006  D.C.  App. 
LEXIS  425  (2006). 

Counsel's  failure  to  call  alibi  witness  at  re- 
trial for  murder  and  weapons  who,  based  on  her 
testimony  at  first  trial,  would  have  testified 
that  she  heard  "popping  sounds"  which  may 
have  come  from  her  television,  did  not  prejudice 
defendant,  as  required  to  support  claim  of  inef- 
fective assistance  of  counsel,  where  witness's 
proposed  testimony  as  to  source  of  gunshots  did 
little  to  rebut  statements  of  numerous  wit- 
nesses who  observed  live  gunshots  in  front  of 
building.  Mercer  v  United  States,  864A.2d  110, 
2004  D.C.  App.  LEXIS  579  (2004),  writ  of 
certiorari  denied  by  543  U.S.  1188,  125  S.  Ct. 
1425, 161  L.  Ed.  2d  191,  2005  U.S.  LEXIS  2103, 
73  U.S.L.W.  3513  (2005). 

Defendant's  general  allegation  that  counsel 
failed  to  share  certain  discovery  documents 
with  him,  without  more,  did  not  state  claim  for 
ineffective  assistance  of  counsel,  in  trial  for 
murder  and  weapons  offenses.  Mercer  v.  United 
States,  864  A.2d  110,  2004  D.C.  App.  LEXIS 
579  (2004),  writ  of  certiorari  denied  by  543  U.S. 
1188,  125  S.  Ct.  1425,  161  L.  Ed.  2d  191,  2005 
U.S.  LEXIS  2103,  73  U.S.L.W.  3513  (2005). 

Allegation  that  counsel  was  ineffective  for 
not  being  prepared  for  retrial  for  murder  and 
weapons  offenses  because  he  assumed  that  sec- 
ond trial  would  be  "mirror  image"  of  first  trial 
was  not  supported  by  record;  major  difference 
in  second  trial  was  that  co-defendant  from  first 
trial  testified  at  second  trial,  and  counsel  was 


adequately  prepared  for  co-defendant's  testi- 
mony Mercer  v  United  States,  864  A.2d  110, 
2004  D.C.  App.  LEXIS  579  (2004),  writ  of 
certiorari  denied  by  543  U.S.  1188,  125  S.  Ct. 
1425, 161  L.  Ed.  2d  191,  2005  U.S.  LEXIS  2103, 
73  U.S.L.W.  3513  (2005). 

Defense  counsel's  failure  to  make  reasonable 
investigation  into  claim  that  murder  defen- 
dant's statement  was  product  of  unwarned  cus- 
todial interrogation  constituted  deficient  con- 
duct for  purposes  of  claim  of  ineffective 
assistance.  United  States  v.  Little,  851  A.2d 
1280,  2004  D.C.  App.  LEXIS  337  (2004). 

Defense  counsel's  failure  to  make  reasonable 
investigation  into  claim  that  murder  defen- 
dant's incriminating  statement  was  product  of 
unwarned  custodial  interrogation  prejudiced 
defendant,  and  thus  constituted  ineffective  as- 
sistance; only  two  witnesses  testified  at  trial 
who  could  identify  defendant  as  being  present 
when  victim  was  killed,  both  witnesses  were 
possible  accomplices  and  had  incentives  to 
shape  their  testimony  to  government's  liking, 
or  so  jury  could  have  reasonably  believed,  and 
thus  there  was  reasonable  probability  that,  but 
for  counsel's  deficient  performance,  result  of 
proceeding  would  have  been  different.  United 
States  V  Little,  851  A.2d  1280,  2004  D.C.  App. 
LEXIS  337  (2004). 

Defense  counsel  was  not  ineffective  in  failing 
to  cross-examine  witness  in  murder  trial  re- 
garding the  identification  of  defendant;  discrep- 
ancies in  witness  testimony  might  have  weak- 
ened witness's  identification  of  defendant,  but 
they  did  not  undermine  the  identification  to 
such  a  degree  that  there  was  a  significant 
chance  of  a  different  outcome  at  trial  given  the 
other  evidence  at  trial.  Bailey  v.  United  States, 
831  A.2d  973,  2003  D.C.  App.  LEXIS  554 
(2003),  writ  of  certiorari  denied  by  540  U.S. 
1167,  124  S.  Ct.  1183,  157  L.  Ed.  2d  1215,  2004 
U.S.  LEXIS  925,  72  U.S.L.W.  3487  (2004). 

Defense  counsel  was  not  ineffective  for  fail- 
ing to  cross-examine  several  government  wit- 
nesses at  murder  trial  regarding  their  bias 
against  defendant,  where  enough  information 
regarding  potential  bias  had  been  brought  out 
in  direct  examination.  Bailey  v.  United  States, 
831  A.2d  973,  2003  D.C.  App.  LEXIS  554 
(2003),  writ  of  certiorari  denied  by  540  U.S. 
1167,  124  S.  Ct.  1183,  157  L.  Ed.  2d  1215,  2004 
U.S.  LEXIS  925,  72  U.S.L.W.  3487  (2004). 

Defense  counsel  was  not  ineffective  in  failing 
to  question  witness  about  whether  murder  vic- 
tims were  indebted  to  other  individuals  besides 
defendant,  where  such  evidence  was  not  admis- 
sible. Bailey  v  United  States,  831  A.2d  973, 
2003  D.C.  App.  LEXIS  554  (2003),  writ  of 
certiorari  denied  by  540  U.S.  1167,  124  S.  Ct. 
1183,  157  L.  Ed.  2d  1215,  2004  U.S.  LEXIS  925, 
72  U.S.L.W.  3487  (2004). 

Defense  counsel  was  not  ineffective  in  failing 
to  request  a  second-degree  murder  instruction 
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for  jury;  evidence  was  sufficient  to  support 
defendant's  conviction  for  felony  murder.  Bailey 
V.  United  States,  831  A.2d  973,  2003  D.C.  App. 
LEXIS  554  (2003),  writ  of  certiorari  denied  by 
540  U.S.  1167,  124  S.  Ct.  1183,  157  L.  Ed.  2d 
1215,  2004  U.S.  LEXIS  925,  72  U.S.L.W.  3487 
(2004). 

Defendant  failed,  in  moving  on  ineffective 
assistance  grounds  to  vacate  convictions  for 
offenses  including  murder  and  armed  robbery, 
to  demonstrate  that  trial  counsel  performed 
deficiently  in  failing  to  present  alibi  witnesses; 
trial  counsel  hired  investigators  to  follow  up  on 
all  leads  as  to  alibi  witnesses,  there  were  many 
inconsistencies  among  alibi  witnesses  and  de- 
fendant as  to  defendant's  whereabouts  on  night 
of  charged  incident,  and  defendant  admitted  to 
counsel  that  he  was  present  at  crime  scene 
when  told  that  his  fingerprint  was  on  magazine 
of  gun  found  at  scene  of  shootings.  Porter  v. 
United  States,  826  A.2d  398,  2003  D.C.  App. 
LEXIS  421  (2003). 

Any  deficiency  in  trial  counsel's  performance 
in  failing  to  present  alibi  witnesses  in  murder 
and  armed  robbery  prosecution  was  not  preju- 
dicial and  thus  did  not  support  ineffective  as- 
sistance claim,  particularly  considering  govern- 
ment's strong  case  against  defendant  and  the 
many  defects  in  his  claimed  alibi  defense.  Por- 
ter V.  United  States,  826  A.2d  398,  2003  D.C. 
App.  LEXIS  421  (2003). 

Defendant  failed  to  establish  that  trial  coun- 
sel was  ineffective  due  to  counsel's  failure  to 
contact  a  defense  alibi  witness,  in  prosecution 
for  murder;  defense  counsel  testified  that  he 
remembered  defendant's  case  and  denied  that 
defendant  had  ever  informed  him  of  the  iden- 
tity of  an  alibi  witness,  and  appellate  counsel 
for  defendant  informed  the  court  that  the  alibi 
witness  was  available  to  testify  but  appellate 
counsel  and  defendant  agreed  that  they  were 
not  planning  on  calling  her  to  testify.  Newman 
V.  United  States,  810  A.2d  918,  2002  D.C.  App. 
LEXIS  671  (2002),  amended  by  824  A.2d  40, 
2003  D.C.  App.  LEXIS  468  (D.C.  2003). 

Any  deficiency  on  part  of  trial  counsel  in 
failing  to  report  that  a  juror  was  sleeping  did 
not  prejudice  defendant  in  murder  prosecution 
and  thus  did  not  support  claim  of  ineffective 
assistance  of  counsel;  chances  were  slim  that 
juror,  who  dozed  off  for  no  more  than  five 
minutes,  would  have  missed  testimony  so  vi- 
tally important  that  failing  to  hear  it  not  only 
would  have  swayed  the  juror's  decision  but 
enabled  that  juror  also  to  sway  the  decisions  of 
the  other  eleven  jurors  who  found  defendant 
guilty  Welch  v.  United  States,  807  A.2d  596, 
2002  D.C.  App.  LEXIS  536  (2002),  writ  of 
certiorari  denied  by  537  U.S.  1132,  123  S.  Ct. 
914,  154  L.  Ed.  2d  821,  2003  U.S.  LEXIS  380, 
71  U.S.L.W.  3473  (2003). 

Defense  counsel's  questioning  of  detective  in 
murder  prosecution,  which  led  detective  to 


state  that  a  witness  had  identified  defendant 
from  a  suggestive  photographic  array  but  be- 
lieved defendant  had  longer  hair,  and  led  detec- 
tive to  state  that,  upon  being  asked  by  prose- 
cutor, that  defendant  admitted  he  had  cut  his 
hair  subsequent  to  commission  of  robbery,  both 
of  which  had  been  deemed  inadmissible  at 
pretrial,  was  deficient,  for  purposes  of  ineffec- 
tive assistance  of  counsel  claim;  introduction  of 
witness's  identification  eviscerated  the  defense 
strategy  to  isolate  and  create  doubt  about  the 
government's  key  witness  against  defendant. 
Chatmon  v.  United  States,  801  A.2d  92,  2002 
D.C.  App.  LEXIS  359  (2002). 

Defendant's  claim  that  trial  counsel  was  in- 
effective, in  prosecution  for  first-degree  murder 
while  armed,  in  failing  to  call  an  expert  witness 
to  refute  witness'  claim  that  witness  could  iden- 
tify co-defendants'  faces  in  the  flash  of  gunfire, 
was  vague  and  conclusory,  and  thus,  defendant 
was  not  entitled  to  a  hearing  on  the  claim; 
defendant  did  not  submit  any  affidavit,  nor 
even  an  unsworn  statement,  summarizing  the 
expected  testimony  of  such  an  expert.  Robinson 
V.  United  States,  797  A.2d  698,  2002  D.C.  App. 
LEXIS  98  (2002),  writ  of  certiorari  denied  by 
540  U.S.  1212,  124  S.  Ct.  1491,  158  L.  Ed.  2d 
139,  2004  U.S.  LEXIS  1541,  72  U.S.L.W.  3538 
(2004). 

Even  assuming  that  trial  counsel  performed 
deficiently  by  failing  to  state  the  reasons  for 
objecting  to  detective's  "opinion"  testimony  ex- 
plaining why  detective  had  not  believed  wit- 
ness' initial  statements  that  he  had  not  seen 
the  shooting,  defendant  was  not  prejudiced,  in 
prosecution  for  first-degree  murder  while 
armed;  the  prosecutor  articulated  why  the 
question  was  proper,  and  the  judge  understood 
the  reasoning  behind  counsel's  objection.  Rob- 
inson V.  United  States,  797  A.2d  698,  2002  D.C. 
App.  LEXIS  98  (2002),  writ  of  certiorari  denied 
by  540  U.S.  1212,  124  S.  Ct.  1491,  158  L.  Ed.  2d 
139,  2004  U.S.  LEXIS  1541,  72  U.S.L.W.  3538 
(2004). 

Defendant  was  not  prejudiced  by  counsel's 
failure  to  call  paramedic  who  claimed  to  have 
seen  two  other  men  run  from  murder  scene  and 
drive  away  and,  thus,  was  not  denied  effective 
assistance  of  counsel;  although  defendant 
claimed  that  paramedic's  testimony  would  have 
corroborated  another  witness's  similar  prior 
statements  by  undermining  credibility  of  his 
trial  testimony,  defendant  disclaimed  any  in- 
tent to  use  paramedic's  testimony  to  support  a 
third-party  perpetrator  defense,  and  thus, 
paramedic's  testimony  would  have  had  mini- 
mal benefit  to  defendant'  case.  Walls  v.  United 
States,  773  A.2d  424,  2001  D.C.  App.  LEXIS 
120  (2001),  writ  of  certiorari  denied  by  534  U.S. 
1149,  122  S.  Ct.  1112,  151  L.  Ed.  2d  1006,  2002 
U.S.  LEXIS  1111,  70  U.S.L.W  3516  (2002). 

Trial  counsel's  failure  to  secure  testimony  of 
eyewitness  who  had  testified  unequivocally, 
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and  apparently  with  credibility,  in  prior  pro- 
ceeding that  defendant  was  not  involved  in  the 
murder  was  ineffective  assistance  of  counsel, 
even  if  defendant,  who  had  been  subject  of 
pretrial  incarceration  for  well  over  three  and 
one-half  years,  apparently  decided  to  go  ahead 
without  eyewitness.  U.S.C.  Const.Amend.  6; 
D.C.  Code  1981,  §§  22-2401  to  22-3202.  Fred- 
erick V  United  States,  741  A.2d  427,  1999  D.C. 
App.  LEXIS  277  (1999). 

—  Number  of  counsel,  counsel  for  accused. 

Defense  counsel's  prior  representation  of  cli- 
ent who  was  suspected  of  involvement  in  mur- 
ders for  which  defendant  stood  trial  did  not 
create  "actual  conflict  of  interest,"  where  prior 
representation  concerned  unrelated  criminal 
charges,  client  was  not  a  defendant  at  defen- 
dant's trial,  there  was  no  indication  that  coun- 
sel was  ever  in  a  position  to  use  confidential 
information  obtained  from  client  in  defendant 
defense,  and  client  was  not  called  as  witness. 
U.S.  Const.Amend.  6;  D.C.  Code  1981,  §§  22- 
2401,  22-3202.  Veney  v  United  States,  738  A.2d 
1185,  1999  D.C.  App.  LEXIS  203  (1999). 

Fact  that  there  was  not  more  extensive  plea 
bargaining  did  not  demonstrate  that  defense 
counsel's  representation  of  defendant  was  actu- 
ally affected  by  alleged  conflict  of  interest  aris- 
ing from  alleged  payment  of  counsel's  fees  for 
representing  defendant  by  counsel's  former  cli- 
ent who  was  suspected  of  involvement  in  mur- 
ders for  which  defendant  stood  trial,  and  thus, 
no  violation  of  right  to  counsel  free  from  conflict 
occurred;  plea  bargaining  negotiations  did  oc- 
cur, it  appeared  from  record  that  it  was  defen- 
dant who  did  not  follow  through  with  regard  to 
plea  bargain,  and  counsel  was  concerned  over 
collateral  litigation  concerning  terms  of  any 
oral  plea  offer.  U.S.  Const.Amend.  6;  D.C.  Code 
1981,  §§  22-2401,  22-3202.  Veney  v  United 
States,  738  A.2d  1185,  1999  D.C.  App.  LEXIS 
203  (1999). 

Defense  counsel's  failure  to  pursue  "blame- 
shifting"  strategy  did  not  demonstrate  that 
counsel's  representation  of  defendant  was  actu- 
ally affected  by  alleged  conflict  of  interest  aris- 
ing from  alleged  payment  of  counsel's  fees  for 
representing  defendant  by  counsel's  former  cli- 
ent who  was  suspected  of  involvement  in  mur- 
ders for  which  defendant  stood  trial,  and  thus, 
no  violation  of  right  to  counsel  free  from  conflict 
occurred,  where,  if  counsel  pursued  strategy 
that  highlighted  former  client's  involvement  in 
murders,  that  would  have  drawn  defendant 
further  into  chain  of  inferences  created  by  Gov- 
ernment tending  to  show  that  defendant  con- 
spired with  former  client  to  kill  victim.  U.S. 
Const.Amend.  6;  D.C.  Code  1981,  §§  22-2401, 
22-3202.  Veney  v  United  States,  738  A.2d  1185, 
1999  D.C.  App.  LEXIS  203  (1999). 

Defense  counsel's  closing  argument  address- 
ing former  client's  alleged  involvement  in  mur- 


ders did  not  demonstrate  that  counsel's  repre- 
sentation of  defendant  was  actually  affected  by 
alleged  conflict  of  interest  arising  from  former 
client's  alleged  payment  of  counsel's  fees  for 
representing  defendant,  and  thus,  no  violation 
of  right  to  counsel  free  from  conflict  occurred, 
where  Government  presented  evidence  con- 
necting defendant  to  former  client  and  argued 
that  former  client  was  involved  in  murders,  and 
thus,  counsel  had  to  address  former  client's 
involvement  in  murders  in  closing  to  be  persua- 
sive to  jury.  U.S.  Const.Amend.  6;  D.C.  Code 
1981,  §§  22-2401,  22-3202.  Veney  v  United 
States,  738  A.2d  1185,  1999  D.C.  App.  LEXIS 
203  (1999). 

Defense  counsel's  cross-examination  of  gov- 
ernment witnesses  did  not  demonstrate  that 
counsel's  performance  was  actually  affected  by 
alleged  conflict  of  interest  arising  from  alleged 
payment  of  counsel's  fees  for  representing  de- 
fendant by  counsel's  former  client  who  was 
suspected  of  involvement  in  murders  for  which 
defendant  stood  trial,  and  thus,  no  violation  of 
right  to  counsel  free  from  conflict  occurred, 
where  counsel  highlighted  discrepancies  be- 
tween police  officers'  identifications  and  their 
grand  jury  testimony,  counsel  emphasized  con- 
fusing circumstances  surrounding  shootings, 
and  counsel  attempted  to  discredit  government 
witnesses.  U.S.  Const.Amend.  6;  D.C.  Code 
1981,  §§  22-2401,  22-3202.  Veney  v  United 
States,  738  A.2d  1185,  1999  D.C.  App.  LEXIS 
203  (1999). 

Defense  counsel's  failure  to  call  former  client 
as  witness  did  not  demonstrate  that  counsel's 
representation  of  defendant  was  actually  af- 
fected by  alleged  conflict  of  interest  arising 
from  alleged  payment  of  counsel's  fees  for  rep- 
resenting defendant  by  former  client  who  was 
suspected  of  involvement  in  murders  for  which 
defendant  stood  trial,  and  thus,  no  violation  of 
right  to  counsel  free  from  conflict  occurred, 
given  that  former  client  had  Fifth  Amendment 
privilege  that  he  would  surely  have  invoked. 
U.S.  Const.Amends.  5,  6;  D.C.  Code  1981, 
§§  22-2401,  22-3202.  Veney  v  United  States, 
738  A.2d  1185,  1999  D.C.  App.  LEXIS  203 
(1999). 

Constitutional  rights  of  accused. 

Equal  protection  clause  did  not  require  that 
post- 1970  collateral  attack  on  1963  District  of 
Columbia  first-degree  murder  conviction  be 
treated  as  though  brought  under  District  of 
Columbia  Court  Reform  and  Criminal  Proce- 
dures Act  of  1970  and,  thus,  challenge  to  jury 
instructions  was  not  required  to  be  decided 
under  local,  rather  than  general  federal,  crim- 
inal law.  18  U.S.C.  §§  1254(1),  2255;  D.C.  Code 
1973,  §  11-101  et  seq.;  D.C.  Code  1981,  §§  22- 
2401,  22-2403;  U.S.  Const.Amends.  5,  14.  U.S. 
V  Frady  102  S.Ct.  1584,  1982  U.S.  LEXIS  95 
(U.S.Dist.Col.  1982). 
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Defendant  accused  of  murdering  police  officer 
is  not  entitled  to  jury  free  of  policemen's  rela- 
tives. U.S.  Const.  Amend.  6;  D.C.  Code  §  22- 
2401.  United  States  v.  Caldwell,  543  F.2d  1333, 
1974  U.S.  App.  LEXIS  5417  (C.A.D.C.  1974), 
writ  of  certiorari  denied  by  423  U.S.  1087,  96  S. 
Ct.  877,  47  L.  Ed.  2d  97,  1976  U.S.  LEXIS  1234 
(1976). 

Reindictment  of  defendants  for  first-degree 
murder,  after  their  first  trial  on  charge  of 
second-degree  murder  had  ended  with  a  decla- 
ration of  mistrial  granted  on  motion  of  defense 
counsel,  denied  defendants  due  process  of  law, 
absent  any  showing  of  justification  for  the  in- 
crease in  the  degree  of  the  crime  charged.  D.C. 
Code  §§  22-2401,  22-2403.  United  States  v. 
Jamison,  505  F.2d  407,  1974  U.S.  App.  LEXIS 
6511  (C.A.D.C.  1974). 

That  District  of  Columbia  felony  murder 
statute  was  broader  than  coverage  of  federal 
felony  murder  statute  did  not  deny  equal  pro- 
tection to  accused  who  was  prosecuted  under 
such  D.C.  statute  for  murder  committed  during 
commission  of  offense  of  rescuing  a  federal 
prisoner.  D.C.  Code  §  22-2401;  18  U.S.C. 
§  752(a).  United  States  v.  Greene,  489  F.2d 
1145,  1973  U.S.  App.  LEXIS  7659  (C.A.D.C. 
1973). 

District  of  Columbia  statute  which  requires 
accused  to  prove  insanity  defense  by  prepon- 
derance of  evidence  did  not  deny  due  process  to 
defendant  who  was  accused  of  violation  of  D.C. 
statute  pertaining  to  felony  murder,  in  that 
sanity  was  not  an  element  of  such  offense.  D.C. 
Code  §§  22-2401  et  seq.,  24-301  et  seq.;  U.S. 
Const,  art.  1,  §  8,  cl.  17.  United  States  v. 
Greene,  489  F.2d  1145,  1973  U.S.  App.  LEXIS 
7659  (C.A.D.C.  1973). 

Defendant's  convictions  for  robbery  and  felo- 
ny-murder would  not  be  deemed  secured 
through  information  obtained  in  violation  of 
rule  requiring  prompt  arraignment,  or  in  viola- 
tion of  due  process  and  speedy  trial  amend- 
ments to  the  federal  Constitution,  where  defen- 
dant was  presented  in  court  on  day  he 
surrendered,  no  confession  by  defendant  was 
introduced  against  him,  evidence  established 
all  basic  elements  of  the  crimes,  and  defendant 
took  the  stand  and  described  his  participation 
in  the  robbery  and  fatal  shooting.  U.S.  Const. 
Amends.  5,  6;  D.C.  Code  1951,  §  22-2401.  Cole- 
man V.  U.S.,  295  F.2d  555,  1961  U.S.  App. 
LEXIS  3632  (C.A.D.C.  1961). 

The  due  process  of  law  clause  of  Fifth  Amend- 
ment would  be  invokable  if  authorities  in  Dis- 
trict of  Columbia  charged  with  duty  of  selecting 
jurors  had  systematically  excluded  Negroes 
from  jury  panel  in  prosecution  of  three  Negroes 
jointly  indicted  on  charge  of  murder  in  perpe- 
tration of  robbery.  D.C.  Code  1940,  §  22—2401; 
U.S.  Const.  Amend.  5.  Hall  v.  U.S.,  168  F2d 
161,  1948  U.S.  App.  LEXIS  2025  (1948). 


Fact  that  19  members  of  jury  panel  selected 
in  prosecution  of  three  Negroes  jointly  indicted 
on  charge  of  murder  in  perpetration  of  robbery 
were  members  of  Negro  race  indicated  that 
Negroes  had  not  been  systematically  excluded 
from  panel  in  violation  of  Fifth  Amendment, 
and  defendants  could  not  complain  that  there- 
after Government  peremptorily  challenged  ev- 
ery Negro  juror  who  had  been  called  to  sit  in  the 
panel.  D.C.  Code  1940,  §  22—2401;  U.S.  Const. 
Amend.  5.  Hall  v.  U.S.,  168  F2d  161,  1948  U.S. 
App.  LEXIS  2025  (1948). 

Trial  court  admission  of  testimony  from  po- 
lice detective  that  during  murder  investigation 
unidentified  witnesses  informed  him  that  co- 
defendant  was  with  defendant  on  the  night  that 
victim  was  murdered  violated  the  confrontation 
clause;  the  testimony  was  very  damaging  to 
co-defendant,  and  co-defendant  had  no  oppor- 
tunity to  confront  or  cross-examine  the  wit- 
nesses who  made  the  statements.  Randolph  v. 
United  States,  882  A.2d  210,  2005  D.C.  App. 
LEXIS  464  (2005). 

Profoundly  hearing-impaired  defendant 
knowingly,  intelligently,  and  voluntarily 
waived  his  Miranda  rights  prior  to  confessing 
to  two  murders;  defendant  had  voluntarily  ap- 
proached police  and  was  then  given  his  full 
Miranda  rights  at  police  headquarters  through 
skilled  interpreters  trained  in  giving  Miranda 
rights  in  American  Sign  Language,  defendant 
was  a  college  student  who  readily  understood 
English,  and  he  signed  a  PD-47  waiver  form. 
Mesa  v.  United  States,  875  A.2d  79,  2005  D.C. 
App.  LEXIS  256  (2005). 

Exclusion  of  children  when  jury  was  in  the 
courtroom  was  not  a  denial  of  defendant's  right 
to  public  trial,  in  prosecution  for  murder;  the 
courtroom  was  not  closed  to  the  general  public, 
even  assuming  the  trial  court  excluded  all  chil- 
dren instead  of  specific  children. 
McConnaughey  v.  United  States,  804  A.2d  334, 
2002  D.C.  App.  LEXIS  436  (2002). 

In  order  to  overcome  the  defendant's  right  to 
object  to  the  slain  declarant's  statements  on 
confrontation  clause  grounds,  the  government 
need  only  establish  by  a  preponderance  of  the 
evidence  that  the  defendant  procured  the  de- 
clarant's unavailability  and  that  the  declarant 
qualifies  as  a  witness.  Crutchfield  v.  United 
States,  779  A.2d  307,  2001  D.C.  App.  LEXIS 
182  (2001). 

In  prosecution  for  first-degree  felony-murder 
while  armed,  second-degree  burglary  while 
armed,  carrying  a  pistol  without  a  license, 
second-degree  burglary  and  grand  larceny,  pre- 
trial publicity  concerning  defendant's  prior  ar- 
rests and  criminal  history  and  cache  of  prop- 
erty recovered  from  defendant's  home  that  had 
probable  connections  with  similar  offenses  was 
not  of  such  an  extreme  nature  as  to  deprive 
defendant  of  a  fair  trial.  D.C.  Code  1981,  §§  22- 
1801(b),  22-2201,  22-2401,  22-3202,  22-3204; 
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U.S.  Const.Amend.  6.  Welch  v.  United  States, 
466  A.2d  829,  1983  D.C.  App.  LEXIS  484 
(1983). 

Construction  with  federal  law. 

The  District  of  Columbia  is  not  within  the 
"special  maritime  and  territorial  jurisdiction  of 
the  United  States"  within  meaning  of  federal 
homicide  statute,  and  murder  prosecution  and 
sentence  predicated  upon  acts  assertedly  com- 
mitted within  District  of  Columbia  is  properly 
under  district  statute  and  not  federal  statute. 
D.C.  Code  1961,  §§  22-2401,  22-2404;  U.S. 
Const.  Amend.  5;  Fed.Rules  Crim.Proc.  rules 
25,  32(a,  c),  35,  52(b),  18  U.S.C.  Coleman  v. 
United  States,  334  F.2d  558,  1964  U.S.  App. 
LEXIS  5495  (C.A.D.C.  1964). 

Habeas  petitioner's  evidence  of  actual  inno- 
cence, coming  by  way  of  affidavits  that  placed 
petitioner  across  town  at  around  the  time  of 
victim's  murder,  did  not  make  it  more  likely 
than  not  that  no  reasonable  juror  would  have 
convicted  petitioner  of  murder,  as  required  to 
permit  federal  court  to  entertain  habeas  action 
despite  the  petitioner's  failure  to  show  cause  for 
procedural  default;  none  of  the  affiants  stated 
that  he  or  she  was  with  petitioner  for  any 
extended  period  of  time,  and  petitioner  argu- 
ably could  have  committed  the  offenses  for 
which  he  was  convicted  and  traveled  across 
town  afterwards.  Adams  v.  Middlebrooks,  810 
F.Supp.2d  119,  2011  U.S.  Dist.  LEXIS  101407 
(2011). 

Federal  murder-for-hire  statute  did  not  vest 
district  court  with  jurisdiction  over  defendants 
charged  jointly  under  local  District  of  Columbia 
criminal  code  provisions  with  conspiracy  and 
attempted  first-degree  murder,  where  defen- 
dants' alleged  actions  concerned  a  single,  iso- 
lated criminal  venture,  involving  a  $200  con- 
tract to  kill  which  had  no  connection  with 
organized  crime  activity.  18  U.S.C.  §  1952A; 
D.C.  Code  1981,  §§  22-103,  22-2401.  United 
States  V.  Dickson,  645  F.  Supp.  727,  1986  U.S. 
Dist.  LEXIS  19445  (1986),  reversed  by  816  F.2d 
751,  259  U.S.  App.  D.C.  447,  1987  U.S.  App. 
LEXIS  5054  (1987). 

Counsel  for  accused. 

—  Deprivation  or  allowance  of  counsel. 

Defendant  was  not  denied  his  Sixth  Amend- 
ment right  to  assistance  of  counsel  because  the 
court's  refusal  to  admit  defendant's  statements 
at  start  of  his  testimony  regarding  what  he  had 
stated  to  police  officer  shortly  after  the  murder 
made  it  impossible  for  the  defendant  to  present 
his  case  "in  the  best  light  legally  possible."  D.C. 
Code  §§  22-2401,  22-2403;  U.S.  Const.  Amend. 
6.  United  States  v.  Smith,  490  F.2d  789,  1974 
U.S.  App.  LEXIS  10651  (C.A.D.C.  1974). 

Police  interrogation  of  defendant,  who  was 
represented  by  counsel  on  charge  of  assault 
with  intent  to  Idll  while  armed,  about  unrelated 


murder  of  corrections  officer  did  not  violate 
defendant's  Sixth  Amendment  right  to  counsel, 
though  he  was  subsequently  charged  with  the 
murder;  defendant's  right  to  counsel  did  not 
attach,  as  no  murder  prosecution  was  initiated 
against  him  at  the  time  of  the  interrogation. 
Sweet  V.  United  States,  756  A.2d  366,  2000  D.C. 
App.  LEXIS  118  (2000). 

That  defendant  attempted  to  obtain  a  deal 
that  would  dismiss  charge  of  assault  with  in- 
tent to  kill  while  armed,  for  which  he  was 
represented  by  counsel,  in  exchange  for  aiding 
police  in  murder  investigation  did  not  create  an 
exception  to  rule  that  right  to  counsel  attached 
upon  commencement  of  prosecution,  and  thus, 
interrogation  regarding  the  murder  was  not 
precluded  on  Sixth  Amendment  grounds, 
though  defendant  was  charged  with  the  murder 
after  the  interrogation,  where  there  was  no 
known  relationship  between  the  assault  and 
the  murder  at  the  time  of  questioning.  Sweet  v. 
United  States,  756  A.2d  366,  2000  D.C.  App. 
LEXIS  118  (2000). 

Where  defendant  was  described  by  compan- 
ions and  another  on  night  of  murder  as  tall  man 
with  plaid  shirt  and  where  eyewitness  to  mur- 
der described  gunman  as  taller  of  two  assail- 
ants and  as  wearing  a  plaid  shirt,  court's  re- 
stricting defense  counsel  from  arguing  that 
defendant  was  not  the  gunman  did  not  amount 
to  denial  of  the  effective  assistance  of  counsel  or 
constitute  prejudicial  error.  D.C.  Code  §  22- 
2401.  Peoples  v.  United  States,  329  A.2d  446, 
1974  D.C.  App.  LEXIS  324  (1974). 

Defenses. 

—  Aggression  or  provocation  to  attack, 
defenses. 

Generally,  defense  of  self-defense  is  not  avail- 
able to  one  who  provokes  difficulty.  United 
States  V.  Grover,  485  F.2d  1039,  1973  U.S.  App. 
LEXIS  8052  (C.A.D.C.  1973). 

One  cannot  support  a  claim  of  self-defense  by 
a  self-generated  necessity  to  kill;  right  of  hom- 
icidal self-defense  is  granted  only  to  those  free 
from  fault  in  the  difficulty;  it  is  denied  to 
slayers  who  incite  the  fatal  attack,  encourage 
the  fatal  quarrel  or  otherwise  promote  the 
necessitous  occasion  for  taking  life.  United 
States  V.  Peterson,  483  F.2d  1222,  1973  U.S. 
App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of  cer- 
tiorari denied  by  414  U.S.  1007,  94  S.  Ct.  367, 
38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290  (1973). 

Fact  that  deceased  struck  the  first  blow,  fired 
the  first  shot  or  made  the  first  menacing  ges- 
ture does  not  legalize  a  self-defense  claim  if  in 
fact  claimant  was  the  actual  provoker.  United 
States  V.  Peterson,  483  F.2d  1222,  1973  U.S. 
App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of  cer- 
tiorari denied  by  414  U.S.  1007,  94  S.  Ct.  367, 
38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290  (1973). 
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One  who  is  the  aggressor  in  a  conflict  culmi- 
nating in  death  cannot  invoke  the  necessities  of 
self-preservation;  only  in  the  event  that  he 
communicates  to  his  adversary  his  intent  to 
withdraw  and  in  good  faith  attempts  to  do  so  is 
he  restored  to  his  right  of  self-defense.  United 
States  V.  Peterson,  483  F.2d  1222,  1973  U.S. 
App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of  cer- 
tiorari denied  by  414  U.S.  1007,  94  S.  Ct.  367, 
38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290  (1973). 

Notwithstanding  that  deceased  provoked  the 
original  quarrel,  and  accused  cannot,  after  that 
quarrel  has  ended  or  deceased  has  withdrawn, 
invoke  the  right  of  self-defense  in  a  subsequent 
difficulty  which  he  himself  causes  or  brings  on. 
United  States  v.  Peterson,  483  F.2d  1222,  1973 
U.S.  App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of 
certiorari  denied  by  414  U.S.  1007,  94  S.  Ct. 
367,  38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290 
(1973). 

In  a  murder  case  in  order  to  admit  of  the 
application  of  the  law  of  self  defense,  it  must  be 
shown  that  the  assault  upon  the  defendant  was 
imminently  perilous.  If  it  appears  that  the 
conflict  was  in  any  way  premeditated  by  the 
defendant,  that  defense  can  no  longer  be  set  up. 
He  must  show  that  he  was  attacked  and  that  he 
had  good  reason  to  believe  that  he  was  in 
imminent  peril  of  his  life  or  of  great  bodily 
harm.  Hopkins  v.  U.S.,  4  App.D.C.  430,  1894 
U.S.  App.  LEXIS  3349  (1894). 

The  plea  of  self-defense  is  not  available  to  one 
who  is  not  wholly  free  from  fault  in  bringing  on 
the  difficulty.  Hopkins  v.  U.S.,  4  App.D.C.  430, 
1894  U.S.  App.  LEXIS  3349  (1894). 

Self-defense  is  not  available  to  a  defendant 
who  deliberately  puts  himself  in  position  where 
he  has  reason  to  believe  that  his  presence  will 
provoke  trouble,  even  if  his  purpose  in  putting 
himself  in  that  position  was  benign.  Sams  v. 
United  States,  721  A.2d  945,  1998  D.C.  App. 
LEXIS  229  (1998),  writ  of  certiorari  denied  by 
528  U.S.  1135, 120  S.  Ct.  977, 145  L.  Ed.  2d  928, 
2000  U.S.  LEXIS  832,  68  U.S.L.W.  3479  (2000), 
writ  of  certiorari  denied  by  531  U.S.  1015,  121 
S.  Ct.  575,  148  L.  Ed.  2d  492,  2000  U.S.  LEXIS 
7864,  69  U.S.L.W.  3363  (2000). 

Defendant  cannot  claim  self-defense  in  homi- 
cide case,  where  defendant  was  the  aggressor, 
or  if  he  or  she  provoked  the  conflict.  Swann  v. 
United  States,  648  A.2d  928,  1994  D.C.  App. 
LEXIS  182  (1994). 

Defendant  in  homicide  case  is  not  precluded 
from  asserting  imperfect  self-defense  even  if 
defendant  placed  himself  in  position  likely  to 
provoke  the  trouble.  Swann  v.  United  States, 
648  A.2d  928,  1994  D.C.  App.  LEXIS  182 
(1994). 

Defendant  cannot  raise  legitimate  self-de- 
fense claim  when  he  went  out  of  his  way  to  look 
for  trouble.  Brown  v.  United  States,  619  A.2d 
1180,  1992  D.C.  App.  LEXIS  354  (1992). 


On  occasion,  where  defendant  claims  self- 
defense,  defendant's  subjective  belief  of  danger 
can  be  determined  from  objective  circum- 
stances of  killing;  it  is  possible,  therefore,  for 
defendant  to  rely  on  self-defense,  based  on 
circumstantial  evidence  of  reasonable  fear  of 
imminent  serious  bodily  injury,  without  defen- 
dant's own  testimony.  Gray  v.  United  States, 
589  A.2d  912,  1991  D.C.  App.  LEXIS  80  (1991). 

—  Apprehension  of  danger,  defenses. 

The  essence  of  self-defense  situation  is  a 
reasonable  and  bona  fide  belief  of  the  immi- 
nence of  death  or  great  bodily  harm,  and  heat  of 
passion  may  or  may  not  be  present.  Kinard  v. 
U.S.,  96  F.2d  522,  1938  U.S.  App.  LEXIS  3512 
(1938). 

Before  any  one  is  justified  in  taking  life  under 
the  apprehension  that  he  is  in  danger  of  his 
own  life  or  of  serious  bodily  harm  from  the 
violence  of  another,  it  must  appear  that  he  had 
a  reasonable  right  to  believe  from  all  the  facts 
and  circumstances  presented  to  his  mind  that 
he  was  in  such  danger.  The  test  is  not  the  actual 
belief  of  the  accused,  but  whether  a  reasonably 
prudent  person,  similarly  situated,  would  have 
believed  that  he  was  in  such  danger.  Sacrini  v. 
U.S.,  38  App.D.C.  371,  1912  U.S.  App.  LEXIS 
2136  (1912). 

Use  of  deadly  force  is  lawful  only  if  the  user 
actually  and  reasonably  believes,  at  the  time 
such  force  is  used,  that  he  or  she  (or  a  third 
person)  is  in  imminent  peril  of  death  or  serious 
bodily  harm.  Smith  v.  District  of  Columbia,  882 
A.2d  778,  2005  D.C.  App.  LEXIS  472  (2005). 

Defendant  is  justified  in  the  use  of  deadly 
force  in  self-defense  if  he  actually  and  reason- 
ably believed  at  the  time  of  the  incident  that  he 
was  in  imminent  danger  of  death  or  serious 
bodily  harm  from  which  he  could  save  himself 
only  by  using  deadly  force  against  the  assail- 
ant. Herbin  v.  United  States,  683  A.2d  437, 
1996  D.C.  App.  LEXIS  188  (1996). 

In  order  to  make  out  legally  cognizable  claim 
of  self-defense,  accused  using  deadly  force  must 
at  time  of  incident  actually  believe  and  reason- 
ably believe  that  he  is  in  imminent  peril  of 
death  or  serious  bodily  harm.  Binion  v.  United 
States,  658  A.2d  187,  1995  D.C.  App.  LEXIS  94 
(1995). 

To  be  acquitted  for  self-defense  in  homicide 
case,  defendant  must  have  had  actual  belief 
both  that  he  or  she  was  in  imminent  danger  of 
serious  bodily  harm  or  death,  and  that  use  of 
deadly  force  was  needed  in  order  to  save  him- 
self or  herself,  and  both  of  those  beliefs  must  be 
objectively  reasonable.  Swann  v.  United  States, 
648  A.2d  928,  1994  D.C.  App.  LEXIS  182 
(1994). 

To  invoke  legitimate  claim  of  self-defense, 
defendant  must  satisfy  the  following  condi- 
tions: there  was  actual  or  apparent  threat; 
threat  was  unlawful  and  immediate;  defendant 
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honestly  and  reasonably  believed  that  he  was 
in  imminent  danger  of  death  or  serious  bodily 
harm;  and  defendant's  response  was  necessary 
to  save  himself  from  danger.  Brown  v.  United 
States,  619  A.2d  1180,  1992  D.C.  App.  LEXIS 
354  (1992). 

Defendant  must  have  honestly  and  reason- 
ably believed  that  he  was  in  imminent  danger 
of  death  or  serious  bodily  harm  in  light  of 
surrounding  circumstances  to  be  entitled  to 
self-defense  instruction  in  homicide  prosecu- 
tion. Brown  v  United  States,  619  A.2d  1180, 
1992  D.C.  App.  LEXIS  354  (1992). 

To  support  self-defense  claim,  accused  may 
show  prior  acts  of  violence  committed  by  victim 
about  which  accused  knew;  such  evidence  is 
relevant  to  reasonableness  of  accused's  fear  of 
victim.  Harris  v  United  States,  618  A.2d  140, 
1992  D.C.  App.  LEXIS  316  (1992). 

Right  of  self-defense,  and  especially  degree  of 
force  victim  is  permitted  to  use  to  prevent 
bodily  harm,  is  premised  substantially  on  vic- 
tim's own  reasonable  perceptions  of  what  is 
happening;  victim's  perceptions  may  include, 
for  example,  an  enhanced  sense  of  peril  based 
on  personal  knowledge  that  attacker  has  com- 
mitted prior  acts  of  violence.  Fersner  v.  United 
States,  482  A.2d  387,  1984  D.C.  App.  LEXIS 
486  (1984). 

Victim's  personal  perceptions  are  so  signifi- 
cant that  they  may  justify  use  of  reasonable, 
including  deadly,  force  in  self-defense  even 
though  it  may  afterwards  have  turned  out  that 
appearances  were  false.  Fersner  v.  United 
States,  482  A.2d  387,  1984  D.C.  App.  LEXIS 
486  (1984). 

Victim's  subjective  perceptions  are  prime  de- 
terminative of  right  to  use  force,  and  degree  of 
force  required,  in  self-defense,  subject  only  to 
constraint  that  such  perceptions  be  reasonable 
under  the  circumstances.  Fersner  v.  United 
States,  482  A.2d  387,  1984  D.C.  App.  LEXIS 
486  (1984). 

—  Defense  of  another,  defenses. 

For  a  viable  defense  of  deadly  force  to  exist, 
the  evidence  must  permit  a  reasonable  infer- 
ence that:  (1)  there  was  an  actual  or  apparent 
threat;  (2)  the  threat  was  unlawful  and  imme- 
diate; (3)  the  defendant  honestly  and  reason- 
ably believed  that  the  third  party  was  in  immi- 
nent danger  of  death  or  serious  bodily  harm; 
and  (4)  the  defendant's  response  was  necessary 
to  save  the  third  party  from  the  danger.  Fisher 
V  United  States,  779  A.2d  348,  2001  D.C.  App. 
LEXIS  180  (2001),  writ  of  certiorari  denied  by 
534  U.S.  1095,  122  S.  Ct.  844,  151  L.  Ed.  2d 
722,  2002  U.S.  LEXIS  72,  70  U.S.L.W.  3428 
(2002). 

A  defender  is  entitled  to  use  a  degree  of  force 
reasonably  necessary  to  protect  another  person 
reasonably  believed  to  be  in  imminent  danger 
of  death  or  serious  bodily  harm.  Fisher  v. 


United  States,  779  A.2d  348,  2001  D.C.  App. 
LEXIS  180  (2001),  writ  of  certiorari  denied  by 
534  U.S.  1095,  122  S.  Ct.  844,  151  L.  Ed.  2d 
722,  2002  U.S.  LEXIS  72,  70  U.S.L.W.  3428 
(2002). 

Intervener  defending  third  person  may  use 
degree  of  force  reasonably  necessary  to  protect 
third  person,  as  judged  by  intervenor's,  and  not 
third  person's,  reasonable  perception  of  the 
facts.  Graves  v  United  States,  554  A.2d  1145, 
1989  D.C.  App.  LEXIS  37  (1989). 

Right  to  use  force  in  defense  of  a  third  person 
is  predicated  upon  that  other  person's  right  of 
self-defense.  Fersner  v.  United  States,  482  A. 2d 
387,  1984  D.C.  App.  LEXIS  486  (1984). 

When  use  of  force  in  defense  of  a  third  person 
is  justified,  intervener  is  entitled  to  use  degree 
of  force  reasonably  necessary  to  protect  other 
person  on  basis  of  facts  as  intervenor,  not 
victim,  reasonably  perceives  them.  Fersner  v. 
United  States,  482  A.2d  387,  1984  D.C.  App. 
LEXIS  486  (1984). 

Although  trier  of  fact  will  find  relevant  vic- 
tim's own  perceptions  in  attempting  to  deter- 
mine what  intervenor's  perceptions  actually 
and  reasonably  were,  determining  whether, 
and  to  what  degree,  force  is  reasonably  neces- 
sary to  defend  a  third  person  under  attack 
ultimately  must  focus  on  intervenor's,  not  on 
victim's  reasonable  perceptions  of  situation. 
Fersner  v  United  States,  482  A.2d  387,  1984 
D.C.  App.  LEXIS  486  (1984). 

Where  defendant  could  have  saved  third  per- 
son being  beaten  by  victim  by  striking  victim 
with  blunt  side  of  hatchet  somewhere  other 
than  on  victim's  head,  with  less  damaging  re- 
sults, defendant,  who  allegedly  struck  victim  13 
times  on  head  with  sharp  side  of  hatchet,  used 
excessive  force;  it  was  not  necessary  for  defen- 
dant to  use  amount  of  deadly  force  that  was 
likely  to  kill  victim.  Fersner  v.  United  States, 
482  A.2d  387,  1984  D.C.  App.  LEXIS  486 
(1984). 

In  view  of  fact  that  defendant's  companion 
could  not  justifiably  return  the  fire  of  a  security 
guard  who  was  attempting  to  prevent  a  felony 
and  who  had  been  fired  on  first,  defendant 
likewise  had  no  right  to  shoot  and,  therefore, 
defendant  charged  with  assault  with  intent  to 
kill  while  armed  was  not  entitled  to  an  instruc- 
tion of  the  defense  of  another  based  on  theory 
that  he  drew  his  own  gun  and  shot  at  security 
guard  only  after  his  companion  fell  to  the 
ground  and  the  security  guard  continued  to 
fire.  D.C.  Code  §§  22-501,  22-502,  22-3202. 
Taylor  v  United  States,  380  A.2d  989,  1977 
D.C.  App.  LEXIS  284  (1977). 

—  Defense  of  habitation,  defenses. 

"Home"  as  used  in  connection  with  legal 
principle  that  man  has  right  to  repel  intruder, 
particularly  one  bent  on  violence,  is  not  term  of 
art,  but  is  a  simple  one  of  common  understand- 
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ing.  Byrd  v.  U.S.,  312  F.2d  357,  1962  U.S.  App. 
LEXIS  3286  (C.A.D.C.  1962). 

—  Defense  of  property,  defenses. 

Deliberate  killing  of  another  to  prevent  mere 
trespass  is  murder.  Holmes  v.  U.S.,  11  F.2d  569, 
1926  U.S.  App.  LEXIS  2541  (1926). 

—  Duty  to  retreat,  defenses. 

Under  District  of  Columbia  law,  one  seeking 
to  justify  homicide  on  ground  of  self-defense 
must  have  retreated  to  the  wall  before  using 
deadly  force.  United  States  v.  Peterson,  483 
F.2d  1222,  1973  U.S.  App.  LEXIS  9082 
(C.A.D.C.  1973),  writ  of  certiorari  denied  by  414 
U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973 
U.S.  LEXIS  1290  (1973). 

Self-defense  doctrine  of  retreat  to  the  wall 
was  not  intended  to  enhance  risk  to  the  inno- 
cent; its  proper  application  does  not  require  a 
faultless  victim  to  increase  his  assailant's 
safety  at  the  expense  of  his  own;  the  faultless 
victim  can  stand  his  ground  and  use  deadly 
force  otherwise  appropriate  if  the  alternative 
were  perilous  or  if  to  him  it  reasonably  ap- 
peared to  be.  United  States  v.  Peterson,  483 
F.2d  1222,  1973  U.S.  App.  LEXIS  9082 
(C.A.D.C.  1973),  writ  of  certiorari  denied  by  414 
U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973 
U.S.  LEXIS  1290  (1973). 

The  self-defense  doctrine  of  retreat  to  the 
wall  recognizes  the  principle  that  there  is  no 
duty  to  retreat  from  an  assault  producing  an 
imminent  danger  of  death  or  grievous  bodily 
harm.  United  States  v.  Peterson,  483  F.2d  1222, 
1973  U.S.  App.  LEXIS  9082  (C.A.D.C.  1973), 
writ  of  certiorari  denied  by  414  U.S.  1007,  94  S. 
Ct.  367,  38  L.  Ed.  2d  244,  1973  U.S.  LEXIS 
1290  (1973). 

One  who  through  no  fault  of  his  own  is 
attacked  in  his  home  is  under  no  duty  to  retreat 
therefrom  before  he  may  use  deadly  force  in  his 
self-defense.  United  States  v.  Peterson,  483 
F.2d  1222,  1973  U.S.  App.  LEXIS  9082 
(C.A.D.C.  1973),  writ  of  certiorari  denied  by  414 
U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973 
U.S.  LEXIS  1290  (1973). 

Any  rule  of  no  retreat  which  may  protect  an 
innocent  victim  of  affray  would,  like  other  inci- 
dents of  the  forfeited  right  of  self-defense,  be 
unavailable  to  the  party  who  provokes  or  stim- 
ulates the  conflict;  the  "castle"  doctrine  of  no 
retreat  from  attack  in  one's  home  can  be  in- 
voked only  by  one  who  is  without  fault  in 
bringing  the  conflict  on.  United  States  v.  Peter- 
son, 483  F2d  1222,  1973  U.S.  App.  LEXIS  9082 
(C.A.D.C.  1973),  writ  of  certiorari  denied  by  414 
U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973 
U.S.  LEXIS  1290  (1973). 

Where  homicide  defendant  could  not  be 
found  without  fault  in  bringing  conflict  on,  in 
that  following  prior  verbal  exchange  he  had 
obtained  pistol  from  his  house  and,  while  dis- 


playing weapon  by  back  fence,  dared  victim  to 
come  in  and  threatened  to  kill  victim  if  he  did, 
defendant,  who  asserted  that  fatal  shooting 
was  in  self-defense  but  who  did  not  retreat 
when  victim  came  at  him  with  lug  wrench,  was 
not  so  blameless  that  he  was  entitled  to  fall 
back  on  the  "castle"  doctrine  of  no  retreat  before 
resorting  to  use  of  deadly  force  in  repelling 
attack  on  one  in  his  home.  United  States  v. 
Peterson,  483  F.2d  1222,  1973  U.S.  App.  LEXIS 
9082  (C.A.D.C.  1973),  writ  of  certiorari  denied 
by  414  U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d 
244,  1973  U.S.  LEXIS  1290  (1973). 

Before  a  person  can  avail  himself  of  the  plea 
of  self-defense  against  a  charge  of  homicide,  he 
must  do  everything  in  his  power  consistent 
with  his  safety  to  avoid  the  danger,  and  avoid 
the  necessity  of  taking  life.  Laney  v.  U.S.,  294  F. 
412,  1923  U.S.  App.  LEXIS  2501  (1923). 

A  defendant  claiming  the  right  of  self-defense 
is  not  required  to  retreat,  when  he  is  assailed  in 
a  place  where  he  has  a  right  to  be,  unless  by  so 
doing  an  affray  can  be  clearly  avoided.  Laney  v. 
U.S.,  294  F.  412,  1923  U.S.  App.  LEXIS  2501 
(1923). 

The  right  of  a  defendant  when  in  imminent 
danger  to  take  life  does  not  depend  upon 
whether  there  was  an  opportunity  to  escape. 
One  under  such  circumstances  is  not  compelled 
to  step  aside  or  flee.  Marshall  v.  U.S.,  45 
App.D.C.  373,  1916  U.S.  App.  LEXIS  2700 
(1916). 

Mortal  wounding  of  person  by  another,  pre- 
vented from  retreating  by  fierceness  of  former's 
attack,  is  justifiable  homicide.  U.S.  v.  Herbert, 
26  F.Cas.  287,  1856  U.S.  App.  LEXIS  615 
(1856). 

A  man  is  bound  to  retreat  from  the  moment 
danger  becomes  apparent,  unless,  from  the 
fierceness  of  the  attack,  he  is  prevented  from 
doing  so.  U.S.  v.  Herbert,  26  F.Cas.  287,  1856 
U.S.  App.  LEXIS  615  (1856). 

Whether  "castle  doctrine"  required  one  who 
was  attacked  in  his  home,  through  no  fault  of 
his  own,  by  invitee  whose  invitation  was  with- 
drawn, to  retreat  was  unresolved  under  current 
law,  and  thus  court's  failure  to  instruct  on  that 
issue  was  not  plain  error.  Smith  v.  United 
States,  686  A.2d  537,  1996  D.C.  App.  LEXIS 
259  (1996),  writ  of  certiorari  denied  by  522  U.S. 
839,  118  S.  Ct.  115,  139  L.  Ed.  2d  67,  1997  U.S. 
LEXIS  5021,  66  U.S.L.W  3257  (1997). 

—  In  general. 

One  has  the  right  to  resist  unlawful  arrest, 
but  may  use  only  reasonable  force  in  doing  so, 
and  such  right  to  resist  arrest  does  not  extend 
to  killing  the  officer,  though  it  may  reduce  a 
homicide  from  murder  to  manslaughter. 
Abrams  v.  U.S.,  237  F2d  42,  1956  U.S.  App. 
LEXIS  2857  (C.A.D.C.  1956). 

Officer  did  not  have  reasonable,  articulable 
suspicion  that  defendant  had  been  involved  in 
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criminal  activity  relating  to  pursue  snatching 
or  shooting  to  seize  defendant;  at  time  defen- 
dant he  was  seized,  only  information  known  by 
officer  was  that  he  knew  shooting  occurred  at 
particular  location,  that  there  had  been  robbery 
at  a  store,  that  employees  of  store  had  seen  two 
black  males  wearing  a  black  and  yellow  T- 
shirts  get  on  a  bus  going  westbound  on  partic- 
ular street,  that  defendant  was  last  person  to 
get  off  bus  that  had  been  stopped,  that  several 
black  males  were  on  the  bus  but  none  wore  a 
yellow  or  black  T-shirt,  and  that  defendant  had 
left  area  of  bus  once  and  had  returned,  and 
walked  away  again  and  had  come  back.  United 
States  V.  McMillian,  898  A.2d  922,  2006  D.C. 
App.  LEXIS  215  (2006). 

It  is  every  man's  business  to  foresee  what 
wrong  or  mischief  may  happen  from  that  which 
he  does  with  an  ill-intention,  and  it  shall  be  no 
excuse  for  him  to  say  that  he  intended  to  kill 
another,  and  not  the  person  killed.  Williams  v. 
United  States,  881  A.2d  557,  2005  D.C.  App. 
LEXIS  453  (2005),  writ  of  certiorari  denied  by 
546  U.S.  1112,  126  S.  Ct.  1132,  163  L.  Ed.  2d 
892,  2006  U.S.  LEXIS  700  (2006). 

Street  level  drug  dealer's  statements  about 
the  defendant's  payment  dispute  with  the  mur- 
der victim,  another  drug  runner,  lacked  guar- 
antees of  trustworthiness  and  were  inadmissi- 
ble under  the  confrontation  clause  and  the 
hearsay  exception  for  statements  against  penal 
interest;  part  of  the  police  officer's  narration  of 
the  statements  and  related  conversations  cen- 
tered on  the  dispute  between  the  victim  and 
defendant  and  did  not  tend  to  expose  the  dealer 
to  criminal  liability,  the  defendant's  alleged 
debt  to  the  dealer  revealed  a  bias,  and  the  trial 
court  improperly  looked  at  the  results  of  the 
police  investigation,  rather  than  circumstances 
that  would  prompt  the  dealer  to  deflect  atten- 
tion from  himself.  Doret  v.  United  States,  765 
A.2d  47,  2000  D.C.  App.  LEXIS  285  (2000),  writ 
of  certiorari  denied  by  532  U.S.  1030,  121  S.  Ct. 
1980, 149  L.  Ed.  2d  772,  2001  U.S.  LEXIS  3750, 
69  U.S.L.W.  3729  (2001). 

Erroneous  admission  of  a  street  level  drug 
dealer's  hearsay  statements  indicating  that  a 
debt  was  the  defendant's  motive  for  killing  a 
fellow  dealer  was  not  harmless  in  a  prosecution 
for  first-degi-ee  murder  and  possession  of  a 
firearm  during  a  crime  of  violence;  no  direct 
evidence  indicated  that  the  defendant  mur- 
dered the  victim.  Doret  v.  United  States,  765 
A.2d  47,  2000  D.C.  App.  LEXIS  285  (2000),  writ 
of  certiorari  denied  by  532  U.S.  1030,  121  S.  Ct. 
1980, 149  L.  Ed.  2d  772,  2001  U.S.  LEXIS  3750, 
69  U.S.L.W.  3729  (2001). 

—  Insanity,  defenses. 

Denial  of  motion  of  one  of  the  two  defendants 
jointly  indicted  on  charge  of  killing  another  in 
perpetrating  robbery  for  a  mental  examination 
was  not  error,  where  moving  defendant  did  not 


make  prima  facie  showing  of  mental  incapacity. 
D.C.  Code  1940,  §§  22-2401,  24-301.  Wheeler  v. 
U.S.,  165  F.2d  225,  1947  U.S.  App.  LEXIS  2054 
(1947). 

The  law  does  not  recognize  emotional  insan- 
ity as  a  defense  in  a  homicide  case.  Taylor  v. 
U.S.,  7  App.D.C.  27,  1895  U.S.  App.  LEXIS 
3616  (1895). 

—  Intoxication,  defenses. 

Voluntary  intoxication  will  not  excuse  mur- 
der, but  may  negative  ability  of  defendant  to 
form  specific  intent  to  kill  or  deliberation  and 
premeditation  necessary  to  constitute  first-de- 
gree murder,  in  which  event  the  crime  is  re- 
duced to  second-degree  murder.  Bishop  v.  U.S., 
107  F.2d  297,  1939  U.S.  App.  LEXIS  2732 
(1939). 

A  slayer  who  voluntarily  got  drunk  for  the 
purpose  of  nerving  himself  for  the  crime,  can- 
not, where  the  statute  required  an  intent  to 
commit  murder  at  the  time  of  the  commission  of 
the  offense,  be  convicted  of  murder  in  the  first 
degree,  if,  at  the  time  of  the  killing,  he  was  so 
drunk  as  to  be  unable  then  to  premeditate  the 
murder.  Sabens  v.  U.S.,  40  App.D.C.  440,  1913 
U.S.  App.  LEXIS  2099  (1913). 

Voluntary  intoxication  may  negate  the  ability 
of  a  defendant  to  form  the  specific  intent  to  kill 
or  the  deliberation  and  premeditation  neces- 
sary to  constitute  first-degree  murder,  in  which 
event  there  is  a  reduction  to  second-degree 
murder.  Wilson-Bey  v.  United  States,  903  A.2d 
818,  2006  D.C.  App.  LEXIS  424  (2006),  writ  of 
certiorari  denied  by  550  U.S.  933,  127  S.  Ct. 
2248,  167  L.  Ed.  2d  1089,  2007  U.S.  LEXIS 
5173,  75  U.S.L.W.  3607  (2007). 

Voluntary  intoxication  will  not  excuse  mur- 
der, but  it  may  negative  ability  of  defendant  to 
form  specific  intent  to  kill,  or  deliberation  and 
premeditation  necessary  to  constitute  first-de- 
gree murder,  in  which  event  there  is  a  reduc- 
tion to  second-degree  murder.  D.C.  Code  §  22- 
2401.  Harris  v.  United  States,  375  A.2d  505, 
1977  D.C.  App.  LEXIS  345  (1977). 

—  Prevention  of  commission  of  offense, 

defenses. 

Deadly  force  cannot  be  employed  to  arrest  or 
prevent  the  escape  of  a  misdemeanant.  United 
States  V.  Peterson,  483  F.2d  1222,  1973  U.S. 
App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of  cer- 
tiorari denied  by  414  U.S.  1007,  94  S.  Ct.  367, 
38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290  (1973). 

The  setting  of  spring  guns  in  open  fields  or 
outbuildings,  and  not  within  the  privilege  of  the 
domicile,  without  notice,  will  not  excuse  or 
justify  the  killing  of  a  person  in  the  act  of 
committing  a  felony.  U.S.  v.  Gilliam,  25  F.Cas. 
1319,  1882  U.S.  App.  LEXIS  2913  (1882). 

—  Self-defense,  generally,  defenses. 

Defendant  who  threatened  one  individual 
with  bodily  harm  and  who  was  being  pursued 
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by  uniformed  special  police  officer  had  no  right 
of  self-defense  to  stand  his  ground  and  mortally 
wound  the  officer;  situation  between  defendant 
and  officer  was  of  defendant's  creation  and 
placed  him  under  obligation  to  indicate  with- 
drawal from  or  abatement  of  confrontation. 
United  States  v.  Taylor,  510  F.2d  1283,  1975 
U.S.  App.  LEXIS  15297  (C.A.D.C.  1975). 

Instigator  of  an  encounter  that  ultimately 
proves  fatal  may  claim  self-defense  if,  prior  to 
fatal  blow,  he  has  attempted  in  good  faith  to 
disengage  himself  from  the  altercation  and  has 
communicated  his  desire  to  do  so  to  his  oppo- 
nent. United  States  v.  Grover,  485  F.2d  1039, 
1973  U.S.  App.  LEXIS  8052  (C.A.D.C.  1973). 

Effect  of  disengagement  of  parties  from  alter- 
cation which  had  occurred  one  hour  prior  to 
fatal  shooting  was  to  restore  them  to  status  quo 
ante,  deceased's  privilege  of  self-defense  as  to 
earlier  assault  by  defendant  had  dissipated  at 
time  of  fatal  shooting  and  any  attack  he  might 
have  launched  upon  defendant  would  have  con- 
stituted unlawful  retaliation;  thus,  any  disabil- 
ity of  defendant  due  to  his  prior  aggression  had 
been  lifted  at  time  of  the  fatal  shooting  and  he 
was  not  precluded  from  raising  defense  of  self- 
defense  with  respect  to  the  fatal  shooting. 
United  States  v.  Grover,  485  F.2d  1039,  1973 
U.S.  App.  LEXIS  8052  (C.A.D.C.  1973). 

Doctrine  of  homicidal  self-defense  emerges 
from  the  body  of  the  criminal  law  as  a  limited 
though  important  exception  to  legal  outlawry  of 
the  arena  of  self-help  and  the  settlement  of 
potentially  fatal  personal  conflicts.  United 
States  V.  Peterson,  483  F.2d  1222,  1973  U.S. 
App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of  cer- 
tiorari denied  by  414  U.S.  1007,  94  S.  Ct.  367, 
38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290  (1973). 

Right  of  self-defense  arises  only  when  the 
necessity  begins  and  equally  ends  with  the 
necessity;  never  must  the  necessity  be  greater 
than  when  the  force  employed  defensively  is 
deadly;  the  necessity  must  bear  all  semblance 
of  reality  and  appear  to  admit  no  other  alter- 
native. United  States  v.  Peterson,  483  F.2d 
1222,  1973  U.S.  App.  LEXIS  9082  (C.A.D.C. 
1973),  writ  of  certiorari  denied  by  414  U.S. 
1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973  U.S. 
LEXIS  1290  (1973). 

One  may  deliberately  arm  himself  for  pur- 
poses of  self-defense  against  a  pernicious  as- 
sault which  he  has  good  reason  to  expect. 
United  States  v.  Peterson,  483  F2d  1222,  1973 
U.S.  App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of 
certiorari  denied  by  414  U.S.  1007,  94  S.  Ct. 
367,  38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290 
(1973). 

To  kill  or  maim  in  self-defense  there  must 
have  been  a  threat,  actual  or  apparent,  of  the 
use  of  deadly  force  against  the  defender;  the 
threat  must  have  been  unlawful  and  immediate 
and  the  defender  must  have  believed  that  he 
was  in  imminent  peril  of  death  or  serious  bodily 


harm  and  that  his  response  was  necessary  to 
save  himself  therefrom;  such  beliefs  must  not 
only  have  been  honestly  entertained  but  also 
objectively  reasonable  in  light  of  surrounding 
circumstances;  no  less  than  a  concurrence  of 
these  elements  will  suffice.  United  States  v. 
Peterson,  483  F.2d  1222,  1973  U.S.  App.  LEXIS 
9082  (C.A.D.C.  1973),  writ  of  certiorari  denied 
by  414  U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d 
244,  1973  U.S.  LEXIS  1290  (1973). 

Claim  of  self-defense  is  not  necessarily  de- 
feated because  the  accused,  acting  in  heat  of 
passion  brought  on  by  an  assault,  used  more 
force  than  would  have  seemed  necessary  to  a 
calmer  mind.  Perry  v.  United  States,  422  F.2d 
697,  1969  U.S.  App.  LEXIS  10809  (C.A.D.C. 
1969). 

Self-defense  may  not  be  successfully  claimed 
by  one  who  deliberately  places  himself  in  posi- 
tion where  he  has  reason  to  believe  his  presence 
will  provoke  trouble.  Rowe  v.  United  States, 
370  F.2d  240,  1966  U.S.  App.  LEXIS  4197 
(C.A.D.C.  1966). 

One  cannot  provoke  fight  and  then  rely  on 
claim  of  self-defense  when  such  provocation 
results  in  counterattack  unless  he  has  previ- 
ously withdrawn  from  fray  and  communicated 
such  withdrawal.  Harris  v.  United  States,  364 
F.2d  701,  1966  U.S.  App.  LEXIS  5634  (C.A.D.C. 
1966). 

One  who  is  attacked  may  repel  attack  with 
whatever  force  he  reasonably  believes  is  neces- 
sary under  circumstances,  but  only  if  he  has  not 
provoked  fight.  Harris  v.  United  States,  364 
F.2d  701, 1966  U.S.  App.  LEXIS  5634  (C.A.D.C. 
1966). 

Defender  may  use  only  force  which  is  reason- 
able in  protecting  against  attack,  and  even  if 
defendant  was  victim  of  unprovoked  attack 
with  a  deadly  weapon,  he  had  no  right  to  use 
excessive  force  in  self-defense.  Inge  v.  United 
States,  356  F.2d  345,  1966  U.S.  App.  LEXIS 
7635  (C.A.D.C.  1966). 

It  is  reasonable  to  use  deadly  weapon  in 
defense  against  an  attack  with  deadly  weapon 
though,  in  general,  defender  must  use  weapon 
in  reasonable  manner,  i.e.,  only  to  extent  he 
reasonably  thinks  is  required  to  save  his  own 
life  or  to  avert  serious  bodily  harm.  Inge  v. 
United  States,  356  F2d  345,  1966  U.S.  App. 
LEXIS  7635  (C.A.D.C.  1966). 

A  belief  which  may  be  unreasonable  in  cold 
blood  may  be  actually  and  reasonably  enter- 
tained in  heat  of  passion,  and  claim  of  self- 
defense  is  not  necessarily  defeated  if,  for  exam- 
ple, more  knife  blows  than  would  have  seemed 
necessary  in  cold  blood  were  struck  in  heat  of 
passion  generated  by  unsought  altercation. 
Inge  V.  United  States,  356  F.2d  345,  1966  U.S. 
App.  LEXIS  7635  (C.A.D.C.  1966). 

One  who  provokes  a  conflict  may  thereafter 
withdraw  and  if  he  does  so  in  good  faith  and  is 
thereafter  pursued  by  deceased,  he  is  justified 
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in  killing  deceased  if  necessary  to  save  his  own 
life.  Parker  v.  U.S.,  158  F.2d  185,  1946  U.S. 
App.  LEXIS  2356  (1946). 

One  may  defend  his  domicile  or  his  property 
to  the  extent  of  taking  life,  when  necessary  in 
the  defense  of  his  property,  or  to  protect  himself 
or  those  in  his  charge  from  death  or  bodily 
injury  Laney  v.  U.S.,  294  F.  412, 1923  U.S.  App. 
LEXIS  2501  (1923). 

Where  a  person  voluntarily  participated  in  a 
contest  or  mutual  combat  for  purposes  other 
than  protection,  he  cannot  justify  or  excuse  the 
killing  of  his  adversary  on  the  ground  of  self- 
defense.  Laney  v  U.S.,  294  F.  412,  1923  U.S. 
App.  LEXIS  2501  (1923). 

The  killing,  by  stabbing,  of  a  woman,  is  not 
justifiable  as  an  act  of  self-defense,  where  she 
struck  the  accused  on  the  nose,  and,  on  pushing 
her  away,  grabbed  his  privates,  in  the  absence 
of  anything  to  show  he  suffered  pain  from  the 
assault,  or  was  apprehensive  of  bodily  injury  so 
serious  as  to  suggest  the  use  of  a  deadly  weapon 
instead  of  ordinary  superior  physical  force;  al- 
though such  an  assault  might  reduce  the  homi- 
cide from  murder  to  manslaughter.  Grant  v. 
U.S.,  28  App.D.C.  169,  1906  U.S.  App.  LEXIS 
5230  (1906). 

Defendant  cannot  successfully  claim  self-de- 
fense when  he  left  apparently  safe  haven  to 
arm  himself  and  return  to  the  scene.  Brown  v. 
United  States,  619  A.2d  1180,  1992  D.C.  App. 
LEXIS  354  (1992). 

Self-defense  may  not  be  claimed  by  one  who 
deliberately  places  himself  in  position  where  he 
has  reason  to  believe  his  presence  would  pro- 
voke trouble.  Mitchell  v.  United  States,  399 
A.2d  866,  1979  D.C.  App.  LEXIS  296  (1979). 

One  who  commits  an  armed  robbery  forfeits 
his  right  to  claim  the  right  of  self-defense 
against  either  the  intended  victim  or  any  per- 
son intervening  to  prevent  the  crime.  Taylor  v. 
United  States,  380  A.2d  989,  1977  D.C.  App. 
LEXIS  284  (1977). 

"Self-defense"  is  the  use  of  reasonable  force  to 
repel  a  danger  which  a  person  reasonably  be- 
lieves may  cause  him  imminent  bodily  harm. 
Gezmu  v  United  States,  375  A.2d  520,  1977 
D.C.  App.  LEXIS  348  (1977). 

Imperfect  self-defense  is  a  mitigation  defense 
which,  unlike  perfect  self-defense,  does  not  re- 
sult in  full  exoneration.  Williams  v.  United 
States,  858  A.2d  984,  2004  D.C.  App.  LEXIS 
451  (2004),  writ  of  certiorari  denied  by  545  U.S. 
1122,  125  S.  Ct.  2924,  162  L.  Ed.  2d  308,  2005 
U.S.  LEXIS  4787,  73  U.S.L.W.  3719  (2005). 

—  Third  party  perpetrator,  defenses. 

Evidence  proffered  by  defendants  did  not 
show  a  reasonable  possibility  that  victim  was 
murdered  by  victim's  girlfriend  or  the  girl- 
friend's brother,  such  that  defendants  could  not 
present  a  third-party  perpetrator  defense  at  a 
joint  trial  for  murder;  the  proffer  identified  no 


witness  who  actually  would  testify  that  the 
brother  received  the  murder  weapons  as  de- 
fense counsel  alleged,  no  testimony  or  other 
proof  that  the  girlfriend  or  the  brother  robbed 
victim  of  his  alleged  drugs,  no  evidence  that 
either  of  them  had  any  motive  to  kill  or  rob 
victim,  and  no  incriminating  statements  attrib- 
uted to  either  of  them.  McCraney  v.  United 
States,  983  A.2d  1041,  2009  D.C.  App.  LEXIS 
604  (2009). 

Degrees  of  murder. 

—  Elements  common  to  both,  degrees  of 

murder. 

Malice  aforethought  is  an  element  of  both 
first  and  second  degrees  of  murder.  Belton  v. 
United  States,  382  F.2d  150,  1967  U.S.  App. 
LEXIS  5998  (C.A.D.C.  1967). 

Malice  aforethought  is  an  element  common  to 
first  and  second-degree  murder;  the  distin- 
guishing feature  between  the  crimes  being  that 
first-degree  murder  includes  the  elements  of 
premeditation  and  deliberation  while  second- 
degree  murder  does  not.  D.C.  Code  §§  22-2401, 
22-2403.  Butler  v  United  States,  322  A.2d  279, 
1974  D.C.  App.  LEXIS  248  (1974). 

—  Elements  distinguishing  first  and  sec- 

ond degree  murder,  degrees  of  mur- 
der. 

Murder  in  the  first  degree  is  intentional 
homicide  done  deliberately  and  with  premedi- 
tation, and  homicide  that  is  intentional  but 
"impulsive,"  not  done  after  "reflection  and  med- 
itation", is  murder  in  the  second  degree.  U.S.  v. 
Brawner,  471  F2d  969,  1972  U.S.  App.  LEXIS 
8824  (C.A.D.C.  1972). 

Sole  difference  between  first-  and  second- 
degree  murder  is  premeditation  and  delibera- 
tion. Howard  v  United  States,  389  F.2d  287, 
1967  U.S.  App.  LEXIS  4276  (C.A.D.C.  1967). 

Intentional  murder  is  in  the  first  degree  if 
committed  in  cold  blood  and  is  murder  in  the 
second  degree  if  committed  on  impulse  or  in  the 
sudden  heat  of  passion.  D.C.  Code  1961,  §§  22- 
2401,  22-2403.  Austin  v  United  States,  382 
R2d  129,  1967  U.S.  App.  LEXIS  5997  (C.A.D.C. 
1967). 

The  distinguishing  characteristic  of  first  de- 
gree murder  is  that  it  is  a  deliberate,  premed- 
itated, intentional  killing,  while  killing  in  sec- 
ond degree  murder  may  be  intentional  or 
unintentional,  but  it  must,  in  either  event, 
result  from  a  willful  and  malicious  act.  D.C. 
Code  1961,  §§  22-2401  to  22-2403. 
Hansborough  v  U.S.,  308  F2d  645,  1962  U.S. 
App.  LEXIS  4033  (C.A.D.C.  1962). 

Murder  in  first  degree,  in  addition  to  intent 
to  kill,  requires  premeditation  and  delibera- 
tion, but  murder  in  second  degree  does  not 
require  any  premeditation  or  deliberation  and 
not  even  an  intent  to  kill,  if  killing  is  accompa- 
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nied  with  malice.  U.S.  v.  Wilson,  178  F.Supp. 
881,  1959  U.S.  Dist.  LEXIS  2601  (D.D.C1959). 

Where  defendant  was  aware  of  the  risk  of 
harm,  but  acted  in  conscious  disregard  of  it,  the 
killing  is  murder  or  "voluntary  manslaughter," 
and  where  the  defendant  is  not  aware  of  the 
risk  of  harm,  but  should  have  been,  the  killing 
will  be  "involuntary  manslaughter."  Donaldson 
V.  United  States,  856  A.2d  1068,  2004  D.C.  App. 
LEXIS  402  (2004). 

Primary  distinction  between  first  and  sec- 
ond-degree murder  is  that  first  degree  murder, 
with  its  requirement  of  premeditation  and  de- 
liberation, covers  calculated  and  planned  kill- 
ings, while  homicides  that  are  unplanned  or 
impulsive,  even  though  they  are  intentional 
and  with  malice  aforethought,  are  murder  in 
the  second-degree.  Bates  v.  United  States,  834 
A.2d  85,  2003  D.C.  App.  LEXIS  624  (2003). 

First-degree  murder  is  distinguished  from 
second-degree  murder  in  that  it  requires  pre- 
meditation and  deliberation.  D.C.  Code  1981, 
§  22-2401.  Busey  v.  United  States,  747  A.2d 
1153,  2000  D.C.  App.  LEXIS  63  (2000). 

Premeditation  and  deliberation  distinguish 
first-degree  murder  from  second-degree  mur- 
der. D.C.  Code  1981,  §  22-2401.  Mills  v.  United 
States,  599  A.2d  775,  1991  D.C.  App.  LEXIS 
216  (1991). 

First-degree  murder,  with  its  requirement  of 
premeditation  and  deliberation,  covers  calcu- 
lated and  planned  killings,  while  homicides 
that  are  unplanned  or  impulsive,  even  though 
they  are  intentional  and  with  malice  afore- 
thought, are  murder  in  the  second  degree.  D.C. 
Code  §  22-2401.  Harris  v.  United  States,  375 
A.2d  505,  1977  D.C.  App.  LEXIS  345  (1977). 

—  First  degree,  degrees  of  murder. 

Though  deliberate  intent  to  take  life,  to- 
gether with  malice,  are  essential  elements  of 
"murder  in  the  first  degree",  an  accidental  or 
unintentional  killing  will  constitute  "murder  in 
the  second  degree"  if  accompanied  by  malice. 
D.C.  Code  1929,  T.  6,  §§  21-23.  Lee  v.  U.S.,  112 
F.2d  46,  1940  U.S.  App.  LEXIS  4220  (1940). 

No  particular  length  of  time  is  necessary  for 
deliberation,  and  it  is  not  the  lapse  of  time 
which  constitutes  deliberation  necessary  to 
convict  for  first-degree  murder  but  the  reflec- 
tion and  turning  over  in  mind  of  accused  con- 
cerning his  design  and  purpose  to  kill.  Parman 
V.  United  States,  399  F.2d  559,  1968  U.S.  App. 
LEXIS  6880  (C.A.D.C.  1968),  writ  of  certiorari 
denied  by  393  U.S.  858,  89  S.  Ct.  109,  21  L.  Ed. 
2d  126,  1968  U.S.  LEXIS  797  (1968). 

No  particular  length  of  time  is  necessary  for 
deliberation,  and  it  is  not  the  lapse  of  time 
which  constitutes  deliberation  necessary  to 
convict  of  first-degree  murder  but  the  reflection 
and  turning  over  in  mind  of  accused  concerning 
his  design  and  purpose  to  kill.  Austin  v.  United 


States,  382  F.2d  129,  1967  U.S.  App.  LEXIS 
5997  (C.A.D.C.  1967). 

Premeditation  and  deliberation  are  neces- 
sary elements  of  first  degree  murder.  Mergner 
V.  U.S.,  147  F.2d  572,  1945  U.S.  App.  LEXIS 
2170  (1945). 

As  respects  conviction  for  murder  first  de- 
gree, deliberation  and  premeditation  may  be 
instantaneous.  Aldridge  v.  U.S.,  47  F.2d  407, 
1931  U.S.  App.  LEXIS  3454  (1931). 

With  respect  to  first-degree  murder,  it  is  not 
the  length  of  time  but  the  refiection  in  the  mind 
of  the  accused  concerning  his  design  and  pur- 
pose to  kill  which  supplies  the  requisite  pre- 
meditation and  deliberation.  Byrd  v.  United 
States,  388  A.2d  1225,  1978  D.C.  App.  LEXIS 
483  (1978). 

In  a  murder  prosecution,  it  is  not  a  question 
of  how  long  defendant  may  have  deliberated 
before  the  homicide,  since  no  particular  length 
of  time  is  necessary  for  deliberation  and  pre- 
meditation which  will  make  the  homicide,  first- 
degree  murder.  Weakley  v.  U.S.,  198  F.2d  940, 
1952  U.S.  App.  LEXIS  3260  (C.A.D.C.  1952). 

Deliberation  and  premeditation  are  neces- 
sary elements  of  first-degree  murder.  D.C.  Code 
1940,  §  22-2401.  Fisher  v.  U.S.,  66  S.Ct.  1318, 
1946  U.S.  LEXIS  2178  (U.S.Dist.Col.  1946). 

First-degree  murder  requires  premeditation 
and  deliberation  and  covers  calculated  and 
planned  killings  while  homicides  that  are  un- 
planned or  impulsive,  even  though  they  are 
intentional  and  with  malice  aforethought,  are 
murder  in  the  second  degree.  D.C.  Code  1961, 
§§  22-2401,  22-2403.  Austin  v.  United  States, 
382  F2d  129,  1967  U.S.  App.  LEXIS  5997 
(C.A.D.C.  1967). 

"Deliberation"  element  of  first-degree  murder 
requires  evidence  that  defendant  acted  with 
consideration  and  reflection  upon  preconceived 
decision  to  kill.  D.C.  Code  1981,  §  22-2401. 
Daniels  v.  United  States,  738  A.2d  240,  1999 
D.C.  App.  LEXIS  198  (1999). 

First-degree  murder  is  a  calculated  and 
planned  killing  while  second-degree  murder  is 
unplanned  or  impulsive.  D.C.  Code  1981,  §  22- 
2401.  Watson  v.  United  States,  501  A.2d  791, 
1985  D.C.  App.  LEXIS  549  (1985). 

No  fixed  time  is  required  for  a  finding  of 
deliberation  and  evidence  that  defendant 
threatened  to  kill  decedent  only  seconds  before 
shooting  her  was  not  dispositive  of  that  issue  in 
first-degree  murder  prosecution.  D.C.  Code 
1981,  §  22-2401.  Jones  v.  United  States,  477 
A.2d  231,  1984  D.C.  App.  LEXIS  407  (1984). 

Although  no  specific  amount  of  time  is  neces- 
sary to  demonstrate  premeditation  and  deliber- 
ation necessary  for  first-degree  murder  convic- 
tion, evidence  must  demonstrate  that 
defendant  did  not  kill  impulsively,  in  heat  of 
passion,  or  in  orgy  of  frenzied  activity.  D.C. 
Code  1981,  §  22-2401.  Busey  v.  United  States, 
747  A.2d  1153,  2000  D.C.  App.  LEXIS  63  (2000). 
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"Deliberation"  required  for  first-degree  pre- 
meditated murder  requires  proof  that  defen- 
dant acted  with  consideration  and  reflection 
upon  preconceived  design  to  kill,  turning  it  over 
in  his  mind,  giving  it  a  second  thought.  D.C. 
Code  1981,  §§  22-2401,  22-3202.  Thacker  v. 
United  States,  599  A.2d  52,  1991  D.C.  App. 
LEXIS  306  (1991). 

Evidence  and  premeditation  in  respect  to 
first-degree  murder  must  show  that  determina- 
tion to  kill  was  reached  calmly  and  "in  cold 
blood"  rather  than  under  impulse  or  heat  of 
passion.  D.C.  Code  §  22-2401.  Harris  v.  United 
States,  375  A.2d  505,  1977  D.C.  App.  LEXIS 
345  (1977). 

No  particular  length  of  time  is  necessary  for 
deliberation  in  context  of  first-degree  murder; 
it  is  not  a  lapse  of  time  itself  which  constitutes 
deliberation,  but  reflection  and  turning  over  in 
mind  of  accused  concerning  his  existing  design 
and  purpose  to  kill.  D.C.  Code  §  22-2401.  Har- 
ris V.  United  States,  375  A.2d  505,  1977  D.C. 
App.  LEXIS  345  (1977). 

—  In  generaL 

Single  offense  cannot  be  both  first  and  second 
degree  murder.  D.C.  Code  1961,§§  22-2401  to 
22-2403;  18  U.S.C.  §  1111.  Naples  v.  U.S.,  344 
F.2d  508, 1964  U.S.  App.  LEXIS  3943  (C.A.D.C. 
1964). 

Any  reasonable  doubt  as  to  nature  and  de- 
gree of  homicide  should  inure  to  defendant's 
benefit.  U.S.  v.  Hamilton,  182  F.Supp.  548, 1960 
U.S.  Dist.  LEXIS  3027  (D.D.C1960). 

Defendant  cannot  be  convicted  of  both  first- 
degree  felony  murder  and  second-degree  mur- 
der of  the  same  victim.  Jones  v.  United  States, 
828  A.2d  169,  2003  D.C.  App.  LEXIS  434 
(2003),  writ  of  certiorari  denied  by  540  U.S. 
1166,  124  S.  Ct.  1182,  157  L.  Ed.  2d  1214,  2004 
U.S.  LEXIS  915,  72  U.S.L.W.  3487  (2004). 

Unlike  circumstances  of  justification  or  ex- 
cuse, legally  recognized  mitigating  factors  do 
not  constitute  total  defense  to  murder  charge 
but  they  may  serve  to  reduce  the  degree  of 
criminality  of  a  homicide  which  was  otherwise 
committed  with  an  intent  to  kill,  an  intent  to 
injure,  or  in  conscious  and  wanton  disregard  of 
life.  Comber  v.  United  States,  584  A.2d  26,  1990 
D.C.  App.  LEXIS  324  (1990). 

—  Second  degree,  degrees  of  murder. 

With  certain  statutory  exceptions,  when 
there  is  unjustified  intentional  killing,  not  pre- 
meditated but  with  malice,  the  offense  is  mur- 
der in  the  second  degree  and  the  same  is  true 
when  there  is  unintentional  killing  which  re- 
sults from  a  willful  and  malicious  act  other 
than  those  specified  in  the  first  degree  murder 
statute.  D.C.  Code  1961,  §§  22-2401  to  22- 
2403.  Hansborough  v.  U.S.,  308  F.2d  645,  1962 
U.S.  App.  LEXIS  4033  (C.A.D.C.  1962). 


First-degree  murder,  with  its  requirement  of 
premeditation  and  deliberation,  covers  calcu- 
lated and  planned  killings,  while  homicides 
that  are  unplanned  or  impulsive,  even  though 
they  are  intentional  and  with  malice  afore- 
thought, are  murder  in  second  degree;  premed- 
itation and  deliberation  may  be  inferred  from 
sufficiently  probative  facts  and  circumstances. 
D.C.  Code  1981,  §§  22-2401,  22-3202.  Hall  v. 
United  States,  454  A.2d  314,  1982  D.C.  App. 
LEXIS  507  (1982). 

Different  offenses  in  same  transaction. 

Conviction  for  killing  in  the  course  of  a  rape 
cannot  be  had  without  proving  all  the  elements 
of  the  offense  of  rape  so  that  consecutive  pun- 
ishments for  killing  in  the  course  of  rape  and 
rape  are  not  authorized  under  District  of  Co- 
lumbia law.  D.C.  Code  §§  22-2401,  22-2404, 
22-2801,  23-112.  Whalen  v.  U.S.,  100  S.Ct. 
1432,  1980  U.S.  LEXIS  15  (U.S.Dist.Col.  1980). 

While  dual  convictions  of  defendant  for  first- 
degree  murder  and  premeditated  murder  aris- 
ing out  of  one  killing  was  permissible,  defen- 
dant could  not  be  given  consecutive  sentences 
for  both.  D.C.  Code  §§  22-2401,  23-112.  United 
States  V.  Ammidown,  497  F.2d  615,  1974  U.S. 
App.  LEXIS  8696  (C.A.D.C.  1973). 

There  is  no  legal  obstacle  to  either  indicting, 
convicting,  or  imposing  concurrent  sentences 
for  crimes  of  both  felony-murder  and  premedi- 
tated murder,  where  crimes  arise  from  single 
act.  D.C.  Code  §  22-2401.  United  States  v. 
Mack,  466  F2d  333,  1972  U.S.  App.  LEXIS 
8681  (C.A.D.C.  1972),  writ  of  certiorari  denied 
by  409  U.S.  952,  93  S.  Ct.  297,  34  L.  Ed.  2d  223, 
1972  U.S.  LEXIS  986  (1972). 

Defendant  committing  single  homicide  can- 
not be  given  consecutive  sentences  for  both 
first-degree  murder  and  another  crime  of  homi- 
cide, but  fact  that  punishments  may  not  be 
cumulative  plainly  does  not  mean  that  multiple 
convictions  are  impermissible;  disapproving  in 
part  Naples  v.  United  States,  120  U.S.App.D.C. 
at  132,  344  F.2d  at  508.  Fuller  v.  United  States, 
407  F2d  1199,  1967  U.S.  App.  LEXIS  4480 
(C.A.D.C.  1967),  writ  of  certiorari  denied  by  393 
U.S.  1120,  89  S.  Ct.  999,  22  L.  Ed.  2d  125,  1969 
U.S.  LEXIS  2411  (1969). 

When  there  is  only  one  killing,  the  defendant 
may  not  be  convicted  of  more  than  one  murder. 
Jacobs  V.  United  States,  861  A.2d  15,  2004  D.C. 
App.  LEXIS  582  (2004),  vacated  by  886  A.2d 
510,  2005  D.C.  App.  LEXIS  545  (D.C.  2005). 

Remand  to  vacate  two  of  defendant's  murder 
convictions  was  required,  where  defendant  was 
convicted  of  premeditated  murder  and  two 
counts  of  felony  murder  based  on  the  same 
kilhng.  Jacobs  v.  United  States,  861  A.2d  15, 
2004  D.C.  App.  LEXIS  582  (2004),  vacated  by 
886  A.2d  510,  2005  D.C.  App.  LEXIS  545  (D.C. 
2005). 
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Defendant  could  not  be  convicted  of  both 
armed  first-degree  felony  murder  and  armed 
first-degree  premeditated  murder  of  same  vic- 
tim. D.C.  Code  1981,  §§  22-2401,  22-3202. 
Lane  v  United  States,  737  A.2d  541,  1999  D.C. 
App.  LEXIS  209  (1999). 

Defendant  could  not  be  convicted  of  both 
first-degree  murder  while  armed  and  second- 
degree  murder  while  armed  where  there  was 
only  one  killing.  D.C.  Code  1981,  §§  22-2401, 
22-3202.  Henderson  v.  United  States,  678  A.2d 
20,  1996  D.C.  App.  LEXIS  107  (1996). 

Trial  court's  submission  of  each  of  three 
counts  of  first-degree  murder  of  single  victim  to 
jury  and  entry  of  conviction  and  sentence  on 
each  pending  appellate  review  was  not  error. 
D.C.  Code  1981,  §  22-2401.  Byrd  v.  United 
States,  510  A.2d  1035,  1986  D.C.  App.  LEXIS 
348  (1986). 

Trial  court's  submission  of  each  of  three 
counts  of  first-degree  murder,  D.C.  Code  1981, 
§  22-2401,  of  single  victim  to  jury  and  entry  of 
conviction  and  sentence  on  each  pending  appel- 
late review  was  not  error.  Byrd  v.  United 
States,  500  A.2d  1376,  1985  D.C.  App.  LEXIS 
564  (1985),  vacated  by  505  A.2d  51  (D.C.  1986). 

Defendant  may  be  convicted  of  both  first- 
degree  premeditated  murder  and  first-degree 
felony-murder,  D.C.  Code  §  22-2401,  for  a  sin- 
gle killing  if  court  imposes  concurrent  sen- 
tences. Byrd  v.  United  States,  500  A.2d  1376, 
1985  D.C.  App.  LEXIS  564  (1985),  vacated  by 
505  A.2d  51  (D.C.  1986). 

In  prosecution  for  first-degree  murder,  felo- 
ny-murder and  rape,  separate  convictions  and 
sentences  for  first-degree  premeditated  murder 
and  felony-murder  were  proper;  however,  re- 
mand for  resentencing  was  necessary  where 
concurrent  prison  term  was  imposed  for  rape 
conviction.  D.C.  Code  1973,  §§  22-2401,  22- 
2801.  Doepel  v.  United  States,  434  A.2d  449, 
1981  D.C.  App.  LEXIS  345  (1981),  writ  of 
certiorari  denied  by  454  U.S.  1037,  102  S.  Ct. 
580,  70  L.  Ed.  2d  483,  1981  U.S.  LEXIS  4463, 
50  U.S.L.W.  3376  (1981). 

Defendant,  convicted  of  pouring  flammable 
liquid  accelerant  over  victim  and  lighting  it, 
could  properly  be  prosecuted  and  convicted  for 
both  first-degree  premeditated  murder  and  fel- 
ony-murder. D.C.  Code  §§  22-2401,  23-112.  Mc- 
Fadden  v.  United  States,  395  A.2d  14,  1978 
D.C.  App.  LEXIS  349  (1978). 

There  is  no  legal  obstacle  to  either  indicting 
or  convicting  a  person  of  both  felony-murder 
and  premeditated  murder,  where  those  charges 
arise  from  a  single  homicide.  D.C.  Code  §  22- 
2401.  Christian  v.  United  States,  394  A.2d  1, 
1978  D.C.  App.  LEXIS  346  (1978),  writ  of 
certiorari  denied  by  442  U.S.  944,  99  S.  Ct. 
2889,  61  L.  Ed.  2d  315,  1979  U.S.  LEXIS  2203 
(1979). 

Discovery. 

In  homicide  prosecution  arising  out  of  assas- 
sination of  former  Chilean  ambassador  to 


United  States,  no  error  was  shown  in  denial  of 
discovery  of  materials  to  which  defendants 
claimed  to  be  entitled.  18  U.S.C.  §§  1111,  1116, 
1117,  3500;  D.C.  Code  §  22-2401;  Fed.Rules 
Cr.Proc.  Rule  16(a),  18  U.S.C.  United  States  v. 
Sampol,  636  F.2d  621,  1980  U.S.  App.  LEXIS 
14134  (C.A.D.C.  1980). 

Where  statements  given  by  witnesses  to  po- 
lice during  murder  investigation  did  not  in- 
clude evidence  that  was  relevant  or  material  or 
that  would  be  helpful  in  the  defense  or  tend  to 
exculpate  accused  and  the  disclosure  to  accused 
prior  to  trial  would  not  have  led  to  evidence 
that  was  relevant  or  material  or  that  would 
tend  to  be  exculpatory,  accused  was  not  denied 
due  process  of  law  because  the  statements  were 
withheld  from  the  defense.  D.C.  Code  §§  22- 
501,  22-2401.  United  States  v.  Bowles,  488  F.2d 
1307,  1973  U.S.  App.  LEXIS  7108  (C.A.D.C. 
1973),  writ  of  certiorari  denied  by  415  U.S.  991, 
94  S.  Ct.  1591,  39  L.  Ed.  2d  888,  1974  U.S. 
LEXIS  778  (1974). 

Government's  failure  to  disclose  two  wit- 
nesses until  four  days  before  trial  did  not 
amount  to  a  Brady  violation,  in  murder  prose- 
cution; each  witness's  testimony  contradicted 
the  other's  testimony  as  it  related  to  whether 
they  saw  defendant  or  defendant's  truck  at  the 
murder  scene  on  the  night  in  question,  which 
would  have  only  added  to  the  conflicting  and 
confusing  defense  accounts  of  what  vehicle  was 
at  the  scene  and  who  was  in  that  vehicle. 
Williamson  v.  United  States,  993  A.2d  599, 
2010  D.C.  App.  LEXIS  207  (2010). 

Any  Brady  violation  by  the  prosecution  in 
failing  to  disclose  to  defense  counsel  witnesses 
who  could  allegedly  impeach  testimony  of  gov- 
ernment eyewitness  by  testifying  that  eyewit- 
ness had  drunk  a  large  amount  of  alcohol  and 
left  nightclub  before  incident  occurred,  in  pros- 
ecution of  defendants  arising  out  of  beating  of 
homeless  man  and  murder  and  assaults  of 
passersby  who  tried  to  intervene,  did  not  prej- 
udice defendants,  as  required  in  order  for  de- 
fendants to  obtain  a  new  trial,  as  one  of  such 
witnesses  nonetheless  testified  during  the  trial, 
such  witnesses  had  provided  inconsistent  state- 
ments to  police,  and  testimony  of  the  eyewit- 
ness was  almost  completely  corroborated  by 
other  government  witnesses,  with  the  excep- 
tion of  eyewitness's  testimony  that  one  of  the 
defendants  threatened  and  assaulted  her  fol- 
lowing the  incident.  Perez  v.  United  States,  968 
A.2d  39,  2009  D.C.  App.  LEXIS  57  (2009),  writ 
of  certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7527, 
78  U.S.L.W.  3237  (2009),  writ  of  certiorari  de- 
nied by  558  U.S.  975,  130  S.  Ct.  473,  175  L.  Ed. 
2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W. 
3237  (2009). 

Prosecution's  violation  of  Brady,  in  trial  of 
defendants  arising  out  of  beating  of  homeless 
man  and  murder  and  assaults  of  passersby  who 
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tried  to  intervene,  by  disclosing  just  before 
eyewitness  testified  the  grand  jury  transcript  of 
witness's  testimony  and  information  indicating 
that  witness  met  with  prosecution  multiple 
times  before  acknowledging  he  had  a  memory 
of  the  incident,  did  not  prejudice  defendants,  as 
required  in  order  for  defendants  to  obtain  a  new 
trial,  as  defense  counsel  were  still  able  to  con- 
duct an  effective  cross-examination,  counsel 
exploited  many  other  available  grounds  to  at- 
tack witness's  credibility,  prosecution  on  redi- 
rect brought  out  witness's  prior  statements 
that  he  had  no  memory,  it  was  obvious  that 
witness  had  resisted  prosecution's  persistent 
questions  regarding  his  knowledge  of  the  inci- 
dent, and  the  jury  was  made  aware  through 
other  witnesses  that  the  government's  investi- 
gation of  the  incident  had  been  heavy-handed. 
Perez  v.  United  States,  968  A.2d  39,  2009  D.C. 
App.  LEXIS  57  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Any  Brady  violation  resulting  from  prosecu- 
tion's failure  to  disclose  to  defendant  prior  to 
trial,  in  prosecution  of  five  defendants  arising 
out  of  beating  of  homeless  man  and  murder  and 
assaults  of  passersby  who  tried  to  intervene, 
that  there  was  a  pending  neglect  proceeding 
against  government  eyewitness,  did  not  preju- 
dice defendant,  as  required  in  order  for  such 
defendant  to  obtain  a  new  trial,  as  witness's 
testimony  did  not  incriminate  such  defendant. 
Perez  v.  United  States,  968  A.2d  39,  2009  D.C. 
App.  LEXIS  57  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Evidence  was  sufficient  to  establish,  at  Brady 
violation  hearing,  that  even  if  the  government 
violated  Brady,  in  prosecution  of  defendants 
arising  out  of  beating  of  homeless  man  and 
murder  and  assaults  of  passersby  who  tried  to 
intervene,  by  not  disclosing  that  eyewitness 
made  false  statements  regarding  her  illegal 
immigration  status  when  she  was  being  consid- 
ered for  a  witness  protection  program  prior  to 
trial,  such  violation  did  not  prejudice  defen- 
dants, as  required  in  order  for  defendants  to 
obtain  a  new  trial;  witness  had  been  living  in 
the  country  since  she  was  nine,  there  was 
evidence  that  witness's  status  only  became  an 
issue  after  she  had  provided  a  statement  to  the 
police  and  testified  before  grand  jury  and  that 
witness  did  not  seek  to  use  her  statement  or 
grand  jury  testimony  to  secure  her  immigration 
status,  and  other  witnesses  corroborated  al- 
most all  of  such  witness's  trial  testimony.  Perez 
V.  United  States,  968  A.2d  39,  2009  D.C.  App. 


LEXIS  57  (2009),  writ  of  certiorari  denied  by 
558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317, 
2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Defendant's  undocumented  speculation 
about  alleged  "common  understanding"  that 
schools  "like"  the  school  for  students  with  learn- 
ing disabilities  which  government  witness  had 
attended  nearly  20  years  earlier  require  "com- 
petency-like exams"  of  their  students  did  not 
establish  that  witness'  school  records  were  rel- 
evant to  his  competency  to  testify,  and  thus, 
defendant  was  not  entitled  to  subpoena  duces 
tecum  for  witness'  school  records,  in  prosecu- 
tion for  murder.  Tyer  v.  United  States,  912  A.2d 
1150,  2006  D.C.  App.  LEXIS  642  (2006). 

Error  in  the  government's  failure  to  timely 
disclose  complete  Brady/Giglio  impeachment 
evidence  on  three  of  four  eyewitnesses  who 
testified  at  murder  trial  was  not  reversible 
error,  even  though  defendant  argued  that  he 
was  particularly  prejudiced  by  being  unable  to 
use  impeachment  evidence  in  his  opening  state- 
ment; trial  court  delayed  trial  to  give  the  gov- 
ernment time  to  make  its  required  disclosures, 
defendant  was  then  able  to  make  effective  use 
of  impeachment  evidence  during  cross  exami- 
nations of  eyewitnesses,  trial  court  instructed 
jury  not  to  hold  it  against  any  party  that  trial 
had  been  delayed,  and  opening  statements 
placed  jury  on  notice  of  credibility  issues  with 
witnesses.  Lindsey  v.  United  States,  911  A.2d 
824,  2006  D.C.  App.  LEXIS  630  (2006),  writ  of 
certiorari  denied  by  552  U.S.  1077,  128  S.  Ct. 
804, 169  L.  Ed.  2d  607,  2007  U.S.  LEXIS  12987, 
76  U.S.L.W.  3303  (2007). 

State's  delay  in  disclosing  to  murder  defen- 
dants Brady/Giglio  material  showing  that 
State's  witnesses  benefitted  financially  by  coop- 
erating and  testifying  through  witness  protec- 
tion program  did  not  result  in  prejudice  war- 
ranting remand  for  evidentiary  hearing; 
defendants  did  not  object  to  State's  procedure 
in  waiting  to  disclose  such  information  until 
jury  was  selected  and  sworn,  and  defendants, 
despite  delayed  disclosure,  were  able  to  use  the 
information  extensively  in  cross-examination 
to  challenge  the  credibility  of  witnesses.  Ebron 
V.  United  States,  838  A.2d  1140,  2003  D.C.  App. 
LEXIS  755  (2003),  writ  of  certiorari  denied  by 
543  U.S.  939,  125  S.  Ct.  347,  160  L.  Ed.  2d  247, 
2004  U.S.  LEXIS  6901,  73  U.S.L.W.  3236 
(2004). 

Brady  violation  occurred  in  murder  case 
when  government,  in  response  to  defendant's 
Jencks  Act  request,  was  allowed  to  redact  por- 
tions of  eyewitness's  grand  jury  testimony 
showing  that  she  lied  either  to  the  police  or  the 
grand  jury  with  respect  to  another  murder  that 
she  allegedly  observed;  the  impeachment  evi- 
dence was  material,  as  question  of  defendant's 


523 


§  22-2101 


Criminal  Offenses  and  Penalties 


innocence  or  guilt  turned  entirely  on  the  cred- 
ibility of  the  witnesses,  eyewitness  was  argu- 
ably government's  most  important  witness,  and 
redacted  material  would  have  informed  the 
jury  that  eyewitness  was  willing  to  lie.  Bennett 
V.  United  States,  797  A.2d  1251,  2002  D.C.  App. 
LEXIS  108  (2002). 

Witness'  grand  jury  testimony  that  he  had  a 
desire  for  revenge  against  the  co-defendants 
was  not  "exculpatory  evidence,"  and  thus,  co- 
defendants  did  not  have  a  Brady  due  process 
right,  in  prosecution  for  first-degree  murder 
while  armed,  to  have  the  prosecution  produce  a 
transcript  of  the  grand  jury  testimony  at  such  a 
time  as  to  allow  the  defense  to  use  the  favorable 
material  effectively  in  the  preparation  and  pre- 
sentation of  its  case.  Bennett  v.  United  States, 
797  A.2d  1251,  2002  D.C.  App.  LEXIS  108 
(2002). 

Prosecution's  production,  on  first  morning  of 
trial  and  shortly  before  prosecutor's  opening 
statement,  of  transcript  of  grand  jury  testi- 
mony of  sole  eyewitness  did  not  violate  defen- 
dant's Brady  due  process  right  to  disclosure  of 
exculpatory  material  at  such  a  time  as  to  allow 
the  defense  to  use  the  favorable  material  effec- 
tively in  the  preparation  and  presentation  of  its 
case,  in  prosecution  for  first-degree  murder 
while  armed;  defense  counsel  had  sufficient 
opportunity  to  make  effective  use  of  that  grand 
jury  testimony  in  his  cross-examination  of  wit- 
ness, had  he  chosen  to  do  so.  Bennett  v.  United 
States,  797  A.2d  1251,  2002  D.C.  App.  LEXIS 
108  (2002). 

Defendant  did  not  establish  that  disclosure  of 
name  and  address  of  the  only  eyewitness  to  the 
shooting  was  "material,"  as  element  for  a  Brady 
due  process  violation  relating  to  prosecution's 
failure  to  disclose  exculpatory  evidence;  defen- 
dant did  not  show  how  pre-trial  knowledge  of 
witness'  name  and  address  could  have  led  to 
discovery  of  any  exculpatory  evidence,  nor  did 
he  show  that  earlier  disclosure  of  witness'  iden- 
tity would  have  been  reasonably  likely  to  pro- 
duce a  different  outcome  in  the  prosecution  for 
first-degree  murder  while  armed.  Bennett  v. 
United  States,  797  A.2d  1251,  2002  D.C.  App. 
LEXIS  108  (2002). 

Detective's  general  testimony  during  sup- 
pression hearing  that  witness  gave  possibly 
deceptive  answers  on  lie  detector  test  required 
remand  for  further  inquiry  to  determine 
whether  such  answers  were  material  and  sub- 
ject to  disclosure  under  Brady  doctrine.  Black  v. 
United  States,  755  A.2d  1005,  2000  D.C.  App. 
LEXIS  166  (2000). 

Court  had  power  to  order  Government  in 
first-degree  murder  prosecution  to  produce 
names  of  alleged  eyewitnesses  to  crime  for  use 
by  the  defense,  where  eyewitnesses  were  pass- 
ersby  on  street,  defense  counsel  satisfied  re- 
quirement of  materiality  by  establishing  that 
he  was  unable  to  locate  eyewitnesses,  such 


witnesses  were  necessary  for  preparation  of 
defense,  discovery  of  eyewitnesses  was  not  so 
burdensome  as  to  be  unreasonable.  Govern- 
ment was  given  opportunity  to  oppose  discov- 
ery motion,  and  safeguards  for  witnesses  were 
provided  in  conditions  imposed  in  court's  order. 
D.C.  Code  §  22-2401.  United  States  v.  Holmes, 
343  A.2d  272,  1975  D.C.  App.  LEXIS  228 
(1975). 

Court's  order  that  Government  in  first-de- 
gree murder  prosecution  produce  the  names  of 
alleged  eyewitnesses  to  crime  for  use  by  de- 
fense was  not  unreasonable,  arbitrary,  or  prej- 
udicial, and  Government's  interest  in  the  pro- 
tection of  witnesses  was  not  so  great  as  to 
outweigh  defendant's  interest  in  obtaining 
their  names,  where  eyewitnesses  were  pass- 
ersby  to  crime  which  occurred  on  the  street. 
D.C.  Code  §§  22-2401,  23-104(a)(l).  United 
States  V.  Holmes,  343  A.2d  272,  1975  D.C.  App. 
LEXIS  228  (1975). 

Double  jeopardy. 

Where  jury  was  authorized  to  find  defendant 
guilty  of  either  first  degree  murder  or  alterna- 
tively of  second  degree  murder  and  jury  found 
him  guilty  of  second  degree  murder,  defendant, 
by  appealing,  did  not  prolong  his  original  jeop- 
ardy, and  when  his  conviction  for  second  degree 
murder  was  reversed  and  case  remanded  he 
could  not  be  tried  again  for  first  degree  murder 
without  placing  him  in  new  jeopardy.  D.C.  Code 
1951,  §§  22-401,  22-2401,  22-2404;  U.S.  Const. 
Amend.  5.  Green  v.  U.S.,  78  S.Ct.  221,  1957 
U.S.  LEXIS  1  (U.S.Dist.Col.  1957). 

Where  jury  was  authorized  at  first  trial  to 
find  defendant  guilty  of  either  first  degree  mur- 
der or  second  degree  murder,  and  jury  found 
defendant  guilty  of  second  degree  murder,  but 
on  appeal  that  conviction  was  reversed  and  the 
case  was  remanded  for  a  new  trial,  second  trial 
of  defendant  for  first  degree  murder  placed  him 
in  jeopardy  twice  for  same  offense  in  violation 
of  the  constitutional  prohibition  against  double 
jeopardy  and  defendant  had  not  waived  that 
defense  by  making  successful  appeal  of  errone- 
ous conviction  of  second  degree  murder.  D.C. 
Code  1951,  §§  22-401,  22-2401,  22-2404;  U.S. 
Const.  Amend.  5.  Green  v.  U.S.,  78  S.Ct.  221, 
1957  U.S.  LEXIS  1  (U.S.Dist.Col.  1957). 

Concurrent  sentences  for  arson,  felony  mur- 
der, and  second-degree  murder  violated  double 
jeopardy,  in  action  in  which  one  victim  died  in 
burning  building;  underlying  felony  was  lesser 
offense  included  within  offense  of  felony  mur- 
der, and  concurrent  sentences  for  second-de- 
gree murder  and  felony  murder  constituted 
dual  punishment  for  just  one  offense.  U.S. 
Const.Amend.  5;  D.C.  Code  1981,  §§  22-401, 
22-2401,  22-2403.  Bonhart  v.  United  States, 
691  A.2d  160,  1997  D.C.  App.  LEXIS  49  (1997). 

Defendant's  convictions  for  burglary,  premed- 
itated murder,  and  robbery  arising  from  single 
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criminal  transaction  did  not  merge,  so  as  to 
trigger  double  jeopardy  protection;  the  three 
convictions  required  separate  and  distinct  ele- 
ments of  proof.  D.C.  Code  1981,  §§  22-1801(a), 
22-2401,  22-2901,  22-3202;  U.S.C. 
Const. Amend.  5.  Bennett  v.  United  States,  620 
A.2d  1342,  1993  D.C.  App.  LEXIS  44  (1993). 

Including  evidence  wrongfully  admitted  in 
violation  of  the  confrontation  clause,  evidence 
was  sufficient  to  withstand  motion  for  judg- 
ment of  acquittal;  therefore,  the  double  jeop- 
ardy clause  did  not  prevent  retrial  after  convic- 
tion was  reversed  based  on  the  erroneous 
admission  of  evidence,  in  prosecution  for  felo- 
ny-murder, armed  robbery,  and  carrying  a  pis- 
tol without  a  license.  D.C.  Code  1981,  §§  22- 
2401,  22-2901,  22-3202,  22-3204;  U.S. 
Const.Amends.  5,  6.  Thomas  v.  United  States, 
557  A.2d  599,  1989  D.C.  App.  LEXIS  61  (1989). 

Punishment  for  both  first-degree  burglary 
while  armed  and  first-degree  felony-murder 
predicated  on  armed  robbery  did  not  violate 
double  jeopardy  clause,  where  armed  burglary 
charge  required  government  to  prove  at  least 
one  fact  that  felony-murder  did  not,  i.e.,  that 
defendant  entered  dwelling  or  other  building, 
apartment  or  room,  and  felony-murder  charge 
required  proof  of  at  least  one  fact  that  armed 
burglary  did  not,  i.e.,  that  defendant  killed 
another  person.  D.C.  Code  1981,  §§  22-1801(a), 
22-3202,  22-2401,  23-112;  U.S.  Const.Amend.  5. 
Waller  v.  United  States,  531  A.2d  994,  1987 
D.C.  App.  LEXIS  456  (1987). 

Defense  counsel  did  not  waive  defendant's 
right  to  assert  double  jeopardy  claim  merely  by 
agreeing  to  two  proposed  second-degree  murder 
instructions,  one  as  lesser  included  offense  of 
first-degree  murder  and  other  as  lesser  in- 
cluded offense  of  felony-murder,  in  absence  of 
any  statement  or  implication  by  defendant  that 
if  he  was  acquitted  on  one,  he  would  not  there- 
after argue  collateral  estoppel  or  double  jeop- 
ardy as  to  the  other  and  in  view  of  fact  that  case 
involved  single  course  of  conduct  which  could 
be  prosecuted  only  as  one  offense,  except  to 
extent  of  prosecution  for  lesser-included  of- 
fense. D.C.  Code  1973,  §§  22-103,  22-2401, 
22-3202;  U.S.  Const.Amend.  5.  Turner  v.  United 
States,  459  A.2d  1054,  1983  D.C.  App.  LEXIS 
355  (1983). 

Although  defendant  did  not  affirmatively 
consent  to  Government's  oral  motion  to  dismiss 
original  second-degree  murder  indictment, 
which  motion  was  made  after  first  trial  was 
aborted  and  indictment  for  first-degree  murder 
filed,  such  dismissal  did  not  act  as  an  acquittal 
barring  retrial  on  subsequent  second-degree 
murder  indictment,  on  ground  that  double  jeop- 
ardy attached  in  the  first  trial  before  mistrial 
was  declared  due  to  defense  error  in  opening 
remarks;  dismissal  of  first  indictment  was  not 
an  acquittal  since  effect  of  request  for  a  mistrial 
nullified  any  attachment  of  jeopardy  and  Gov- 


ernment was  free  to  proceed  as  though  no  trial 
had  ever  begun.  D.C.  Code  §§  22-2401,  22- 
2403,  22-3204.  Jamison  v.  United  States,  373 
A.2d  594,  1977  D.C.  App.  LEXIS  477  (1977). 

Examination  of  witnesses. 

—  Compelling  calling  of  witness,  examina- 

tion of  witnesses. 

Accused  in  murder  prosecution  was  required 
to  plead  and  prove  his  own  case  and  was 
responsible  for  the  production  in  court  of  wit- 
nesses necessary  to  do  so,  and  failure  of  the 
government  to  produce  certain  witnesses  could 
not  be  regarded  as  prejudicial.  D.C.  Code  1940, 
§§  22-2401,  22-2403.  Thomas  v.  U.S.,  158  F.2d 
97,  1946  U.S.  App.  LEXIS  2341  (1946). 

—  Competency  of  witnesses,  examination 

of  witnesses. 

Trial  court,  which  denied  a  defense  motion 
during  trial  to  have  key  prosecution  witness, 
who  was  a  chronic  alcoholic,  subjected  to  a 
psychiatric  examination  with  respect  to  his 
competency,  did  not  abuse  its  discretion  in 
refusing  to  treat  the  witness  as  a  person  of 
actual  or  potential  incompetency,  notwith- 
standing the  claims  of  defendants,  in  support  of 
their  motion,  that  the  testimony  given  by  the 
witness  was  highly  confusing  and  that  hospital 
records  indicated  he  had  a  clinical  history 
which  rendered  him  wholly  unreliable.  D.C. 
Code  §§  22-501,  22-2401,  22-2403,  22-2801,  22- 
3202.  United  States  v.  Heinlein,  490  F.2d  725, 
1973  U.S.  App.  LEXIS  7581  (C.A.D.C.  1973). 

In  prosecution  for  first-degree  murder  while 
armed  and  firearms  offenses,  the  trial  court  did 
not  abuse  its  discretion  by  excluding  proffered 
expert  testimony  on  bullet  bunter-marks,  a 
manufacturer's  stamping  on  a  bullet,  since  pro- 
posed expert  witness  did  not  have  sufficient 
expertise  in  ballistics  and  tool  marks  to  provide 
jury  with  opinion  that  would  have  aided  it  in 
the  search  for  truth;  proposed  witness  lacked 
experience  with  firearms,  had  no  published 
articles  regarding  any  experiments  he  con- 
ducted on  firearms  or  tool  mark  evidence,  and 
he  had  not  testified  in  a  case  on  the  subject  of 
bunter-marks.  High  v.  United  States,  972  A.2d 
829,  2009  D.C.  App.  LEXIS  184  (2009). 

—  Confrontation  of  witnesses,  examina- 

tion of  witnesses. 

Error  in  admitting  reports  of  DNA  and  serol- 
ogy tests  through  testimony  of  forensics  experts 
who  were  not  involved  in  testing  or  preparing 
reports,  in  violation  of  defendant's  right  of 
confrontation,  was  not  harmless  beyond  rea- 
sonable doubt,  in  trial  for  murder;  without 
reports,  circumstantial  evidence  was  not  suffi- 
cient, in  that  there  were  no  witnesses  to  crime, 
defendant's  fingerprints  were  not  found  on 
murder  weapon,  and  alleged  confession  to  gov- 
ernment informant  was  highly  suspect  after 
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informant  was  impeached  with  ample  reward 
he  received  in  exchange  for  his  testimony. 
Gardner  v.  United  States,  999  A.2d  55,  2010 
D.C.  App.  LEXIS  351  (2010). 

Nontestifying  defendant's  statement  to  sis- 
ter, that  he  and  codefendant  went  up  behind 
victim,  that  defendant  killed  victim,  and  that 
codefendant's  gun  jammed,  was  not  "testimo- 
nial" so  as  to  implicate  codefendant's  confron- 
tation rights  when  it  was  admitted  at  joint 
trial;  defendant  was  not  acting  as  a  witness, 
and  what  he  said  was  not  a  weaker  substitute 
for  live  testimony  at  trial.  Thomas  v.  United 
States,  978  A.2d  1211,  2009  D.C.  App.  LEXIS 
360  (2009),  writ  of  certiorari  denied  by  131  S. 
Ct.  282,  178  L.  Ed.  2d  185,  2010  U.S.  LEXIS 
6856,  79  U.S.L.W.  3203  (U.S.  2010),  writ  of 
certiorari  denied  by  131  S.  Ct.  196,  178  L.  Ed. 
2d  118,  2010  U.S.  LEXIS  6815,  79  U.S.L.W. 
3200  (U.S.  2010). 

Out-of-court  statements  made  by  victim  to 
witness  prior  to  murder,  that  he  saw  a  gun  in 
defendant's  waistband,  that  defendant  told  vic- 
tim the  reason  defendant  had  car  that  was  not 
defendant's  was  because  owner  of  the  car  owed 
defendant  some  money,  and  that  defendant  told 
victim  that  he  thought  victim  and  his  friends 
were  "stepping  to  him,"  admitted  under  present 
sense  impression  exception  to  hearsay  rule,  did 
not  violate  defendant's  right  to  confrontation, 
in  trial  for  murder  and  other  offenses,  as  state- 
ments were  not  testimonial  in  nature.  Gardner 
V.  United  States,  898  A.2d  367,  2006  D.C.  App. 
LEXIS  205  (2006). 

Admission  of  non-testifying  co-defendant's 
videotaped  confession,  as  well  as  plea  allocu- 
tions of  non-testifying  co-defendants,  as  decla- 
rations against  penal  interest,  violated  defen- 
dants' right  of  confrontation,  in  murder 
prosecution;  statements  in  question  were  "tes- 
timonial" and  thus  could  not  properly  have 
been  admitted  without  opportunity  for  defen- 
dants to  cross-examine  non-testifying  co-defen- 
dants. Morten  v.  United  States,  856  A.2d  595, 
2004  D.C.  App.  LEXIS  422  (2004). 

Trial  court's  refusal  to  send  marshals  to  en- 
force subpoena  that  defense  had  served  on 
witness  violated  defendant's  constitutional 
right  to  compulsory  process  to  secure  witness's 
presence  at  murder  trial;  while  trial  court 
found  that  witness's  testimony  would  be  unnec- 
essary because  jury  would  believe  defendant's 
account,  defendant's  testimony  was  uncorrobo- 
rated, and  trial  court  did  not  enough  evidence 
to  predict  that  witness  would  not  have  been 
located  had  the  marshals  been  sent  for  him. 
Harris  v.  United  States,  834  A.2d  106,  2003 
D.C.  App.  LEXIS  623  (2003). 

Admitting  grand  jury  testimony  by  eyewit- 
nesses under  recorded  recollection  exception  to 
hearsay  rule  did  not  violate  confrontation 
clause  in  first-degree  murder  prosecution;  the 


defendant  had  the  opportunity  to  cross-exam- 
ine both  witnesses  and  probe  their  assertions 
that  they  could  not  recall  the  shooting  or  testi- 
mony before  the  grand  jury.  Isler  v.  United 
States,  824  A.2d  957,  2003  D.C.  App.  LEXIS 
291  (2003). 

Prosecution  showed  by  preponderance  of  ev- 
idence that  witness  to  prior  triple  murder  qual- 
ified as  "witness"  within  meaning  of  Devon- 
shire, and  that  defendant  murdered  witness  to 
prevent  her  testimony,  and  thus,  defendant 
waived  his  confrontation  clause  objection  to 
statements  witness  made  between  time  of  tri- 
ple murder  and  her  own  demise;  evidence 
showed  that  witness  had  knowledge  of  relevant 
facts  immediately  surrounding  triple  murder, 
and  it  was  largely  irrelevant  that  witness  had 
not  cooperated  with  authorities  investigating 
that  murder,  and  that  she  had  made  state- 
ments to  friends  denying  any  knowledge,  as 
defendant  had  reasonable  expectation  that  wit- 
ness might  be  called  to  testify,  given  defen- 
dant's awareness  of  witness's  knowledge  of  rel- 
evant facts  and  his  continued  contact  with  her. 
Crutchfield  v.  United  States,  779  A.2d  307, 
2001  D.C.  App.  LEXIS  182  (2001). 

Murder  defendant's  confrontation  clause 
rights  were  not  violated  by  decision  to  allow 
witness  to  testify  for  government  while  denying 
defendant  opportunity  to  cross-examine  wit- 
ness for  bias  after  witness  had  invoked  his 
Fifth  Amendment  privilege  against  testifying 
concerning  previous  altercation  in  which  wit- 
ness and  victim  had  allegedly  shot  at  defen- 
dant, where  defense  counsel  made  rather  weak 
showing  of  why  cross-examination  was  neces- 
sary, only  real  bias  issue  related  to  witness' 
hostility  toward  defendant  arising  out  of  his 
involvement  in  shooting,  jury  was  made  fully 
aware  of  witness'  role  in  previous  shooting 
incident,  witness  was  subject  to  extensive 
cross-examination  on  all  other  subjects,  and 
prosecution  presented  another  witness  to 
shooting  incident  whose  Fifth  Amendment 
rights  were  not  implicated  and  who  was  subject 
to  unlimited  cross-examination.  U.S.C. 
Const.Amends.  5,  6;  D.C.  Code  1981,  §§  22- 
2401,  22-3202.  McClellan  v.  United  States,  706 
A.2d  542,  1997  D.C.  App.  LEXIS  136  (1997), 
writ  of  certiorari  denied  by  524  U.S.  910,  118  S. 
Ct.  2073,  141  L.  Ed.  2d  149,  1998  U.S.  LEXIS 
3677,  66  U.S.L.W.  3773  (1998). 

Trial  judge's  actions  in  murder  and  kidnap- 
ping prosecution  in  cutting  off  defense  counsel 
before  she  completed  her  questioning  of  a  wit- 
ness as  to  what  the  witness  had  told  her  at  jail 
on  a  previous  occasion,  in  order  to  keep  defense 
counsel  from  putting  herself  in  a  position  where 
she  could  be  called  to  testify,  did  not  violate 
defendant's  right  to  confront  witnesses  against 
him.  D.C.  Code  1981,  §§  22-2101,  22-2401,  22- 
3202;  U.S.  Const.Amend.  6.  Ford  v.  United 
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states,  487  A.2d  580,  1984  D.C.  App.  LEXIS 
584  (1984). 

—  Credibility  and  impeachment,  examina- 
tion of  witnesses. 

Where  because  of  circumstances  of  agree- 
ment between  government  and  prosecution  wit- 
ness, penalties  that  would  fall  upon  him  if  he 
gave  untruthful  testimony  and  magnitude  of 
his  admission  that  he  was  principal  person  in 
United  States  who  actively  organized  assassi- 
nation there  was  reason  to  conclude  that  wit- 
ness had  no  motive  to  lie  when  he  made  extra- 
judicial statement,  and  defendants  had 
introduced  prior  inconsistent  statement,  prior 
consistent  statement  by  witness  was  properly 
admitted  under  rule  in  accordance  with  wide 
discretion  vested  in  the  trial  court  by  rule  and 
decisions.  Fed.Rules  Evid.  Rule  801(d)(1)(B),  18 
U.S.C.;  18  U.S.C.  §§  1111,  1116,  1117;  D.C. 
Code  §  22-2401.  United  States  v.  Sampol,  636 
F.2d  621,  1980  U.S.  App.  LEXIS  14134 
(C.A.D.C.  1980). 

Refusal,  in  criminal  prosecution,  to  admit 
testimony  regarding  effect  of  drug  use  on  per- 
ception for  purposes  of  impeaching  testimony  of 
accomplice,  who  testified  for  government  and 
who  was  a  heroin  user,  unless  it  was  estab- 
lished that  accomplice  had  used  narcotics  on 
day  of  offenses  was  not  error.  D.C.  Code  §§  22- 
1801(b),  22-2401,  22-2901,  22-3202.  United 
States  V.  Leonard,  494  F.2d  955,  1974  U.S.  App. 
LEXIS  10300  (C.A.D.C.  1974). 

Though  the  statute  allows  an  exception  to  the 
general  rule  that  one  cannot  impeach  his  own 
witness  by  use  of  previously  made  contradic- 
tory statements,  to  come  within  the  exception, 
actual  surprise  must  be  found.  D.C.  Code  1951, 
§§  14-104,  22-2401.  Belton  v.  U.S.,  259  F.2d 
811,  1958  U.S.  App.  LEXIS  4789  (C.A.D.C. 
1958). 

Witness's  statement  to  police  that  they  could 
not  believe  a  word  that  she  said  because  she 
was  a  "pathological  liar"  was  not  material  to 
defendant's  guilt  in  murder  prosecution,  and 
thus  government's  failure  to  disclose  witness's 
statement  to  defendant  was  not  a  Brady  viola- 
tion; defendant,  who  called  witness,  his  girl- 
friend, as  his  sole  witness,  knew  she  had  been 
convicted  of  perjury  with  respect  to  events  in 
the  case,  and  even  if  defendant  had  decided  not 
to  call  witness,  result  of  proceeding  would  not 
have  been  different,  as  government  presented 
compelling  evidence  of  guilt.  Tyler  v.  United 
States,  975  A.2d  848,  2009  D.C.  App.  LEXIS 
252  (2009),  writ  of  certiorari  denied  by  131  S. 
Ct.  157,  178  L.  Ed.  2d  94,  2010  U.S.  LEXIS 
6756,  79  U.S.L.W.  3199  (U.S.  2010). 

State  had  good  faith  basis  to  believe  that 
codefendants  and  defense  witness  were  mem- 
bers of  rival  gangs  competing  for  territory  cov- 
ering scene  of  alleged  murder,  and  could  thus 
impeach  defense  witness's  testimony  that  he 


was  not  intended  target  of  shooting;  State's 
proffer  in  response  to  defendant's  sustained 
objection  demonstrated  that  information  re- 
sulted from  months  of  investigation  by  police. 
Ebron  v.  United  States,  838  A.2d  1140,  2003 
D.C.  App.  LEXIS  755  (2003),  writ  of  certiorari 
denied  by  543  U.S.  939,  125  S.  Ct.  347,  160  L. 
Ed.  2d  247,  2004  U.S.  LEXIS  6901,  73  U.S.L.W. 
3236  (2004). 

Grand  jury  testimony  of  government's  eye- 
witness in  murder  case,  showing  that  she  lied 
either  to  the  police  or  the  grand  jury  with 
respect  to  another  murder  that  she  allegedly 
observed,  would  have  been  relevant  impeach- 
ment material  for  defendant's  use  on  cross- 
examination,  as  it  could  have  lessened  the 
jurors'  trust  in  her  testimony  regarding  the 
murder  that  defendant  allegedly  committed. 
Bennett  v.  United  States,  797  A.2d  1251,  2002 
D.C.  App.  LEXIS  108  (2002). 

Grand  jury  testimony  of  government's  eye- 
witness in  murder  case,  showing  that  she  lied 
either  to  the  police  or  the  grand  jury  with 
respect  to  another  murder  that  she  allegedly 
observed,  would  not  be  cumulative  if  defendant 
were  allowed  to  use  it  for  impeachment  pur- 
poses, even  though  eyewitness  was  otherwise 
impeached  with  prior  convictions  and  evidence 
of  drug-related  activities.  Bennett  v.  United 
States,  797  A.2d  1251,  2002  D.C.  App.  LEXIS 
108  (2002). 

Even  assuming  that  detective's  testimony, 
that  detective  had  not  believed  witness'  initial 
statements  that  he  had  not  witnessed  the 
shooting,  was  opinion  testimony,  such  opinion 
testimony  was  admissible  in  prosecution  for 
first-degree  murder  while  armed;  it  was  helpful 
to  jury  because  it  explained  why  detective  ques- 
tioned witness  a  second  time  for  information 
about  the  murder,  detective's  testimony  was 
based  on  detective's  personal  observations  of 
witness'  demeanor  during  interview  and  on  fact 
that  detective  had  received  contradictory  infor- 
mation from  another  witness,  and  detective  did 
not  offer  an  opinion  on  witness'  credibility  as  a 
witness.  Bennett  v.  United  States,  797  A.2d 
1251,  2002  D.C.  App.  LEXIS  108  (2002). 

Defendant  charged  in  triple  murder  was  not 
entitled  to  cross-examine  prosecution  witness 
concerning  her  earlier  arrest  on  charges  related 
to  gun  possession,  even  though  those  charges 
were  dropped  after  police  officer  amended 
charges  on  police  report,  thus  creating  confu- 
sion as  to  proper  charges,  and  even  though 
same  officer  was  on  scene  of  triple  murder  when 
victim  gave  police  witness's  name;  while  defen- 
dant theorized  that  witness  may  have  falsified 
testimony  in  return  for  continued  favorable 
treatment  in  triple  murder  investigation,  de- 
fendant failed  to  proffer  any  evidence  of  any 
ongoing  relationship  between  witness  and  offi- 
cer or  of  how  witness  might  have  benefitted 
from  her  earlier  contact  with  him.  Crutchfield 
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V.  United  States,  779  A.2d  307,  2001  D.C.  App. 
LEXIS  182  (2001). 

Murder  defendant  was  not  entitled  to  im- 
peach prosecution  witness's  testimony  that  she 
had  never  owned  certain  automobile  by  intro- 
ducing into  evidence  Department  of  Motor  Ve- 
hicle (DMV)  document  in  witness's  name  which 
was  registered  on  day  after  murder;  DMV  pro- 
cedures would  have  permitted  another  person 
to  register  car  under  witness's  name. 
Crutchfield  v.  United  States,  779  A. 2d  307, 
2001  D.C.  App.  LEXIS  182  (2001). 

There  was  sufficient  inconsistency  between 
murder  defendant's  omission  to  tell  police  of 
her  encounter  with  murder  victim  on  day  of  his 
death  when  she  waived  her  Miranda  rights  and 
talked  to  police  and  her  testimony  at  trial  to 
make  it  permissible  for  the  state  to  impeach 
defendant  on  the  basis  of  her  omission,  since 
under  the  circumstances  it  would  have  been 
natural  for  defendant  to  mention  fact  that  she 
had  been  with  the  victim  on  the  day  of  his 
death,  and  since  defendant  knew  that  the  mur- 
der victim  had  been  killed  only  hours  after  she 
saw  him  alive.  D.C.  Code  1981,  §§  22-2101, 
22-2401,  22-3202.  Ford  v.  United  States,  487 
A.2d  580,  1984  D.C.  App.  LEXIS  584  (1984). 

Trial  court  in  prosecution  for  felony-murder 
and  first-degree  burglary  erred  in  admitting 
previous  statements  of  three  prosecution  wit- 
nesses during  redirect  to  rehabilitate  their  tes- 
timony after  defense  counsel  suggested  that 
witnesses  had  a  motive  to  lie  at  trial,  where 
prior  statements  were  made  to  law  enforcement 
officials  at  a  time  when  witnesses  were  under 
arrest  and  knew  that  they  could  be  tried  for 
first-degree  murder,  and  thus,  had  a  motive  to 
lie  to  the  detective  who  took  the  statements. 
D.C.  Code  1981,  §§  22-1801(a),  22-2401,  22- 
3202,  22-3204.  Williams  v.  United  States,  483 
A.2d  292,  1984  D.C.  App.  LEXIS  524  (1984), 
writ  of  certiorari  denied  by  474  U.S.  906,  106  S. 
Ct.  275,  88  L.  Ed.  2d  236,  1985  U.S.  LEXIS 
4003  (1985). 

Through  cross-examination  of  witnesses  in 
prosecution  for  felony-murder  and  first-degree 
burglary  on  subject  of  their  plea  agreement, 
defense  counsel  suggested  that  witnesses  had  a 
motive  to  lie  at  trial,  and  thereby  triggered 
application  of  rules  which  permit  admission  of 
prior  consistent  statements,  for  purposes  of 
determining  whether  such  prior  consistent 
statements  were  properly  admitted.  D.C.  Code 
1981,  §§  22-1801(a),  22-2401,  22-3202,  22- 
3204.  Williams  v.  United  States,  483  A.2d  292, 
1984  D.C.  App.  LEXIS  524  (1984),  writ  of 
certiorari  denied  by  474  U.S.  906,  106  S.  Ct. 
275,  88  L.  Ed.  2d  236,  1985  U.S.  LEXIS  4003 
(1985). 

In  prosecution  for  attempted  robbery,  bur- 
glary, assault,  and  murder,  trial  court  did  not 
err  in  denying  defendant's  pretrial  motion  to 
limit  his  impeachment  to  fact  but  not  nature  of 


his  prior  convictions.  D.C.  Code  1981, §§  22- 
502,  22-1801(a),  22-2401,  22-2402,  22-3202,  22- 
3204.  Adams  v.  United  States,  466  A.2d  439, 
1983  D.C.  App.  LEXIS  483  (1983). 

Trial  court  did  not  abuse  its  discretion  by 
refusing  to  strike  testimony  of  witness,  that 
witness  had  seen  defendant  with  "numerous 
guns,"  in  prosecution  for  first-degree  murder 
while  armed,  possession  of  a  firearm  during  a 
crime  of  violence  and  carrying  a  pistol  without 
a  license  (CPWL);  defense  counsel,  during 
cross-examination  and  closing,  made  full  use  of 
statement  in  an  attempt  to  discredit  witness, 
testimony  was  not  admitted  to  establish  crimi- 
nal propensity,  witness  was  not  only  person 
who  had  seen  defendant  with  guns  prior  to 
murder,  and  comment  was  not  referenced  by 
government  during  closing  argument.  Daniels 
V.  United  States,  2  A.3d  250,  2010  D.C.  App. 
LEXIS  494  (2010),  writ  of  certiorari  denied  by 
131  S.  Ct.  806,  178  L.  Ed.  2d  538,  2010  U.S. 
LEXIS  9561,  79  U.S.L.W.  3343  (U.S.  2010). 

—  Cross-examination  and  re-examination, 
examination  of  witnesses. 

Defendants  at  joint  trial  for  murder  were  not 
entitled  to  cross  examine  victim's  girlfriend  and 
her  father  for  testimonial  bias  based  on  the 
girlfriend's  alleged  involvement  in  drug  dealing 
with  victim  on  the  day  of  the  murder,  even 
though  defendants  made  a  sufficient  factual 
proffer,  based  on  a  reported  statement  of  the 
mother  of  victim's  child,  that  victim  went  to  the 
murder  location  to  sell  drugs;  defendants  could 
not  proffer  any  factual  basis  to  believe  that  the 
girlfriend  sold  drugs  or  assisted  victim  in  doing 
so,  and  no  such  basis  materialized  when  trial 
court  put  the  question  to  the  girlfriend  herself 
under  oath.  McCraney  v.  United  States,  983 
A.2d  1041,  2009  D.C.  App.  LEXIS  604  (2009). 

Trial  court  error  in  restricting  defense  coun- 
sel's bias  cross-examination  of  police  sergeant 
was  harmless  error,  in  prosecution  for  murder; 
sergeant's  testimony  on  direct  had  a  very  weak 
impact  on  the  outcome  of  the  case,  the  proposed 
bias  cross-examination  would  not  have  appre- 
ciably weakened  whatever  impact  his  testi- 
mony would  have  had,  and  the  defense  was  able 
to  expose  the  inconsistencies  and  weaknesses 
in  the  identification  testimony  of  eye  witness, 
who  sergeant  allegedly  influenced.  Martinez  v. 
United  States,  982  A.2d  789,  2009  D.C.  App. 
LEXIS  546  (2009). 

Murder  defendants  were  not  entitled  to 
cross-examine  witness  and  elicit  that  witness 
was  biased  because  he  had  the  motive  and 
opportunity  to  kill  victim;  trial  court  permitted 
considerable  questioning  of  witness,  but  prop- 
erly excluded  third-party  perpetrator  evidence 
on  basis  that  prejudicial  impact  of  cross-exam- 
ination outweighed  its  probative  value,  as  trial 
court  determined  proffered  testimony  was  re- 
ally counsels'  attempt  to  introduce  negative 
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evidence  about  victim  to  distract  jury  from  the 
guilt  or  innocence  of  defendants.  McCullough  v. 
United  States,  827  A.2d  48,  2003  D.C.  App. 
LEXIS  425  (2003). 

Prior  sworn,  grand  jury  testimony  of  witness, 
whose  daughter  was  killed  two  days  after 
shooting  that  gave  rise  to  murder  charge 
against  defendant,  sufficed  to  give  prosecution 
a  good  faith  basis  to  ask  defendant  question  on 
cross-examination  about  his  purported  state- 
ment to  witness  that  he  was  "sorry"  his  daugh- 
ter was  killed.  Plummer  v.  United  States,  813 
A.2d  182,  2002  D.C.  App.  LEXIS  733  (2002). 

Exclusion  of  defendant's  mother  from  being 
re-called  to  witness  stand  in  murder  trial,  to 
corroborate  defendant's  testimony  that  defen- 
dant and  his  mother  had  not  discussed  his  alibi 
or  any  other  aspect  of  the  case,  was  not  war- 
ranted as  sanction  for  mother's  violation  of 
witness  sequestration  rule;  it  had  not  been 
evident  that  mother  would  be  re-called  to  wit- 
ness stand,  there  was  no  evidence  that  mother 
or  defense  counsel  had  acted  in  bad  faith,  and 
trial  court  did  not  consider  lesser  sanctions. 
Benn  v  United  States,  801  A.2d  132,  2002  D.C. 
App.  LEXIS  364  (2002),  remanded  by  978  A.2d 
1257,  2009  D.C.  App.  LEXIS  384  (D.C.  2009). 

Prosecution  should  not  have  been  allowed  to 
cross-examine  defense  witness,  in  prosecution 
for  first-degree  premeditated  murder,  about  her 
prior  stabbing  of  defendant  and  defendant's 
failure  to  press  charges,  even  if  such  evidence 
suggested  witness'  bias;  there  was  already  evi- 
dence of  witness'  bias,  including  her  love  for 
defendant,  their  child  together,  and  possibility 
that  defendant  might  contribute  to  support  of 
child,  so  that  additional  evidence  of  bias  was 
relatively  unimportant,  and  evidence  that  wit- 
ness, who  was  member  of  National  Guard  with 
no  criminal  record,  would  stab  defendant  may 
have  implied  to  jury  that  defendant  was  bad 
actor  who  did  something  violent  to  provoke  her 
anger  on  that  occasion  and  that  he  was,  there- 
fore, capable  of  the  egregious  acts  for  which  he 
was  on  trial.  Foreman  v.  United  States,  792 
A.2d  1043,  2002  D.C.  App.  LEXIS  44  (2002). 

Probative  value  was  substantially  out- 
weighed by  danger  of  unfair  prejudice  as  to 
cross-examination  of  defense  witness,  in  prose- 
cution for  first-degree  premeditated  murder, 
with  letters  witness  had  written  to  defendant 
declaring  his  affinity  for  defendant;  witness 
had  admitted  he  was  "very  close"  to  defendant, 
using  letters  to  show  that  witness  was  in  fact 
defendant's  "best  friend"  was  only  marginally 
relevant  to  showing  bias,  and  letters  contained 
highly  inflammatory  references  to  defendant  as 
a  killer  and  suggested  defendant  was  capable  of 
killing  even  those  individuals  who  were  closest 
to  him  if  he  believed  they  were  disloyal.  Fore- 
man V  United  States,  792  A.2d  1043,  2002  D.C. 
App.  LEXIS  44  (2002). 


Probative  value  was  substantially  out- 
weighed by  danger  of  unfair  prejudice  as  to 
cross-examination  of  defendant,  in  prosecution 
for  first-degree  premeditated  murder,  regard- 
ing letter  he  had  written  to  witness,  offered  to 
show  that  defendant  and  witness  had  close 
relationship;  jury  already  knew  that  defendant 
had  a  child  with  witness,  that  defendant  had 
been  in  her  home  on  "thousands"  of  occasions, 
and  that  he  had  written  her  while  incarcerated 
on  unrelated  charges,  and  letter  suggested  that 
defendant  was  well-connected  to  criminal  ele- 
ments as  a  person  who  knows  "who  is  dying" 
and  "who's  doing  the  killing."  Foreman  v. 
United  States,  792  A.2d  1043,  2002  D.C.  App. 
LEXIS  44  (2002). 

Trial  court  properly  limited  murder  defen- 
dant's cross-examination  of  police  officer  about 
a  purported  violation  of  police  department  or- 
der governing  high  speed  chases,  as  officer  was 
extensively  cross-examined  and  line  of  ques- 
tioning had  little,  if  any,  relevance  to  issues  in 
case.  Keels  v  United  States,  785  A.2d  672,  2001 
D.C.  App.  LEXIS  243  (2001). 

Trial  court  properly  limited  murder  defen- 
dant's cross-examination  of  police  officer  about 
a  purported  violation  of  police  department  pro- 
cedure that  required  an  officer  to  interview  a 
witness  before  videotaping  a  statement,  as  of- 
ficer was  extensively  cross-examined  and  line 
of  questioning  had  little,  if  any,  relevance  to 
issues  in  case.  Keels  v.  United  States,  785  A.2d 
672,  2001  D.C.  App.  LEXIS  243  (2001). 

Trial  court  properly  restricted  murder  defen- 
dant's cross-examination  of  police  officer  about 
his  lay  opinion  regarding  defendant's  guilt, 
where  defendant,  when  arrested,  had  a  copy  of 
victim's  car  keys  in  his  pocket  and  officer  pre- 
viously testified  at  trial  that  it  was  a  "distinct 
possibility"  that  whoever  had  victim's  vehicle 
was  the  perpetrator,  and  defense  counsel  advo- 
cated at  closing  argument  that  officer's  actions 
were  clouded  by  his  belief  in  defendant's  guilt 
and  his  desire  to  secure  a  conviction.  Keels  v. 
United  States,  785  A.2d  672,  2001  D.C.  App. 
LEXIS  243  (2001). 

During  the  defense's  case,  trial  court  appro- 
priately precluded  murder  defendant  from  re- 
calling police  officer  in  order  to  demonstrate  his 
bias  through  extrinsic  evidence  of  his  allegedly 
untruthful  statement  in  arrest  warrant  affida- 
vit, as  defendant  had  the  opportunity  to  cross- 
examine  officer  on  the  issue  during  the  govern- 
ment's case-in-chief.  Keels  v.  United  States,  785 
A.2d  672,  2001  D.C.  App.  LEXIS  243  (2001). 

Prior  uncharged  robberies  of  drug  dealers 
were  not  sufficiently  similar  to  instant  offenses 
to  warrant  cross-examination  of  witness  con- 
cerning such  uncharged  robberies  in  prosecu- 
tion for,  inter  alia,  murder,  obstruction  of  jus- 
tice and  burglary,  arising  from  drug-related 
triple  murder  and  subsequent  murder  of  poten- 
tial prosecution  witness;  uncharged  robberies 
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occurred  more  than  three  years  before  triple 
murder,  and  beyond  fact  that  victims  were 
beheved  to  be  drug  dealers,  defense  counsel 
proffered  no  similarities  between  those  earlier 
robberies  and  triple  homicide.  Crutchfield  v. 
United  States,  779  A.2d  307,  2001  D.C.  App. 
LEXIS  182  (2001). 

Evidence  that  testimony  of  Government's  key 
eyewitness  to  fatal  shooting  might  have  been 
motivated  by  his  effort  to  cover  up  his  own 
involvement  in  shooting,  and  perhaps  to  down- 
play culpability  of  his  partner  in  criminal  ac- 
tivity, was  highly  relevant  to  jury's  assessment 
of  witness's  credibility,  and  should  have  been 
admitted  on  cross-examination  as  third-party 
culpability  evidence.  McCoy  v.  United  States, 
760  A.2d  164,  2000  D.C.  App.  LEXIS  264 

(2000)  ,  writ  of  certiorari  denied  by  532  U.S. 
987,  121  S.  Ct.  1636,  149  L.  Ed.  2d  496,  2001 
U.S.  LEXIS  3147,  69  U.S.L.W.  3672  (2001),  writ 
of  certiorari  denied  by  533  U.S.  909,  121  S.  Ct. 
2257, 150  L.  Ed.  2d  243,  2001  U.S.  LEXIS  4446, 
69  U.S.L.W.  3763  (2001),  writ  of  certiorari  de- 
nied by  534  U.S.  900,  122  S.  Ct.  227,  151  L.  Ed. 
2d  163,  2001  U.S.  LEXIS  6714,  70  U.S.L.W. 
3241  (2001),  writ  of  certiorari  denied  by  534 
U.S.  1005,  122  S.  Ct.  486,  151  L.  Ed.  2d  399, 
2001  U.S.  LEXIS  10160,  70  U.S.L.W.  3316 

(2001)  . 

That  eyewitness  testified  on  redirect  exami- 
nation that  he  received  collect  calls  from  an 
inmate  who  told  him  not  to  testify  against 
defendant  did  not  warrant  a  mistrial  of  murder 
prosecution,  where  the  matter  was  first  raised 
by  defense  counsel  on  cross-examination. 
Parker  v.  United  States,  757  A.2d  1280,  2000 
D.C.  App.  LEXIS  198  (2000). 

Defense  counsel  was  properly  precluded  in 
murder  prosecution  from  asking  eyewitness  on 
recross-examination  whether  an  inmate  told 
him  in  a  collect  call  to  "stop  lying  and  tell  the 
truth,"  where  defense  counsel  acknowledged 
that  recross-examination  would  be  either  irrel- 
evant or  repetitious.  Parker  v.  United  States, 
757  A.2d  1280,  2000  D.C.  App.  LEXIS  198 
(2000). 

Defense  counsel  in  murder  prosecution  could 
not  impeach  police  detective  on  cross-examina- 
tion as  to  possible  inconsistency  in  eyewitness's 
written  statement,  which  detective  typed,  that 
eyewitness  grabbed  victim  before  he  fled  from 
defendant,  where  defense  counsel  did  not  con- 
front eyewitness  with  that  supposed  inconsis- 
tency when  he  was  on  the  stand.  Parker  v. 
United  States,  757  A.2d  1280,  2000  D.C.  App. 
LEXIS  198  (2000). 

Testimony  about  assault  in  which  defendant 
pointed  gun  at  Government  witness  and  pulled 
trigger  was  admissible  on  redirect  examination 
of  witness,  despite  the  risk  of  prejudice,  where 
defendant  attempted,  on  cross-examination  of 
witness,  to  discredit  witness's  more  limited 
testimony  about  having  merely  seen  defendant 


with  a  gun  prior  to  robbery  and  murder  of 
victim.  D.C.  Code  1981,§§  22-2401,  22-2901, 
22-3202.  Busey  V.  United  States,  747  A.2d  1153, 
2000  D.C.  App.  LEXIS  63  (2000). 

Prosecutor's  opening  questions  on  cross-ex- 
amination of  defendant's  character  witnesses  in 
prosecution  for  murder  and  kidnapping,  as  to 
whether  the  witnesses  had  been  with  defen- 
dant on  day  of  the  murder,  were  a  proper 
attempt  to  establish  the  limitations  of  the  char- 
acter testimony.  D.C.  Code  1981,  §§  22-2101, 
22-2401,  22-3202.  Ford  v.  United  States,  487 
A.2d  580,  1984  D.C.  App.  LEXIS  584  (1984). 

—  Harmless  or  reversible  error,  examina- 
tion of  witnesses. 

Refusal,  in  prosecution  for  felony-murder, 
first-degree  murder,  armed  robbery,  robbery 
and  second-degree  burglary,  to  permit  cross- 
examination  of  accomplice,  who  testified  for 
government  and  whose  counsel  had  been  in- 
formed that  government  would  be  willing,  with 
regard  to  unrelated  narcotics  and  robbery 
charges  against  accomplice,  to  accept  plea  of 
guilty  to  one  misdemeanor,  as  to  whether  gov- 
ernment had  made  any  disposition  of  such 
unrelated  charges  was  reversible  error  when 
considered  in  conjunction  with  other  errors. 
D.C.  Code§§  22-1801(b),  22-2401,  22-2901,  22- 
3202.  United  States  v.  Leonard,  494  F.2d  955, 
1974  U.S.  App.  LEXIS  10300  (C.A.D.C.  1974). 

Trial  court's  admission  of  deputy  medical 
examiner's  autopsy  notes  was  not  plain  error  in 
murder  prosecution,  even  if  admission  violated 
defendants'  rights  under  the  Confrontation 
Clause;  victims'  cause  of  death  was  not  in 
dispute,  testimony  based  on  such  notes  was 
largely  cumulative  of  testimony  based  on  non- 
testimonial  photographs,  counsel  sought  to  use 
the  notes  to  defense  advantage,  and  defendant 
could  have  subpoenaed  deputy  medical  exam- 
iner to  testify  had  they  wanted  to  challenge  his 
findings.  Mungo  v.  United  States,  987  A.2d 
1145,  2010  D.C.  App.  LEXIS  26  (2010),  writ  of 
certiorari  denied  by  131  S.  Ct.  964,  178  L.  Ed. 
2d  793,  2011  U.S.  LEXIS  20,  79  U.S.L.W.  3401 
(U.S.  2011). 

Any  denial  of  murder  defendant's  constitu- 
tional right  to  cross-examine  police  witness 
occasioned  by  redaction  of  his  statement  to 
police  to  remove  his  account  of  his  whereabouts 
at  time  of  murder  did  not  rise  to  level  of  plain 
error  requiring  reversal,  where  testimony  of 
four  eyewitnesses  contradicted  defendant's 
hearsay  account.  Reams  v.  United  States,  895 
A.2d  914,  2006  D.C.  App.  LEXIS  150  (2006). 

Although  witness's  testimony  at  murder  trial 
regarding  statement  by  non-testifying  co-defen- 
dant that  indicated  that  other  defendant  was  in 
the  car  with  him  violated  defendant's  rights 
under  the  Confrontation  Clause,  the  admission 
of  the  statement  was  harmless,  where  the  trial 
court  gave  a  curative  instruction  to  the  jury  to 
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disregard  the  statement  as  to  defendant,  and 
there  was  significant  other  evidence  that  defen- 
dant was  in  car  with  co-defendant,  including 
the  fact  that  his  fingerprint  was  found  on  a  bag 
in  the  car,  his  identification  card  was  found  in 
the  car,  two  witnesses  testified  to  seeing  him  in 
the  car,  and  he  was  found  hiding  near  the 
wrecked  car.  Johnson  v.  United  States,  883  A.2d 
135,  2005  D.C.  App.  LEXIS  488  (2005). 

Trial  court's  error  in  murder  prosecution,  in 
failing  to  send  marshals  to  secure  witness's 
appearance,  was  not  harmless  beyond  a  reason- 
able doubt;  witness's  corroboration  of  defen- 
dant's claims  that  victim's  nephew  was  in- 
volved in  a  plan  to  murder  defendant  might 
have  changed  the  outcome  of  jury's  verdict  that 
found  defendant  guilty  of  voluntary  man- 
slaughter. Harris  v.  United  States,  834  A.2d 
106,  2003  D.C.  App.  LEXIS  623  (2003). 

Prosecutor's  question  to  detective  as  to  date 
of  photograph  of  defendant  that  detective  had 
volunteered  was  a  police  identification  photo- 
graph, to  which  detective  responded  that  pho- 
tograph was  from  a  date  prior  to  charged  of- 
fenses, was  not  prosecutive  error  in  murder  and 
armed  robbery  prosecution;  it  was  not  apparent 
that  prosecutor  acted  with  intent  to  prejudice 
defendant  by  showing  that  police  secured  pho- 
tograph before  his  arrest  in  present  case,  and 
question  helped  show  that  defendant's  hair- 
style near  time  of  offenses  matched  witnesses' 
descriptions  of  one  assailant.  Porter  v.  United 
States,  826  A.2d  398,  2003  D.C.  App.  LEXIS 
421  (2003). 

Prosecutor's  repeated  use  of  leading  ques- 
tions did  not  require  reversal  of  murder  and 
armed  robbery  convictions,  where  almost  all  of 
defendant's  objections  to  the  leading  nature  of 
the  questions  were  sustained.  Porter  v.  United 
States,  826  A.2d  398,  2003  D.C.  App.  LEXIS 
421  (2003). 

Permitting  prosecution  to  cross-examine  de- 
fendant about  his  purported  statement  to  wit- 
ness that  he  was  "sorry"  witness's  daughter  was 
killed  was  not  plain  error  in  murder  trial; 
questioning  was  limited  and  the  prosecution 
did  not  mention  defendant's  purported  "confes- 
sion" to  witness  in  closing  argument.  Plummer 
V.  United  States,  813  A.2d  182,  2002  D.C.  App. 
LEXIS  733  (2002). 

Trial  court's  error  in  excluding  defendant's 
mother  from  being  re-called  to  witness  stand  in 
murder  trial  to  corroborate  defendant's  testi- 
mony that  defendant  and  his  mother  had  not 
discussed  his  alibi  or  any  other  aspect  of  the 
case,  as  sanction  for  mother's  violation  of  wit- 
ness sequestration  rule,  was  not  harmless  be- 
yond a  reasonable  doubt;  because  of  lack  of 
physical  evidence,  a  confession,  or  the  like,  the 
case  turned  entirely  on  jury's  credibility  deter- 
minations, jurors  might  reasonably  have  in- 
ferred that  mother  was  not  re-called  because 
she  could  not  truthfully  corroborate  defendant's 


testimony,  and  trial  court  did  not  take  mea- 
sures to  mitigate  the  prejudice  to  defendant, 
such  as  defendant's  suggestion  to  instruct  the 
jury  on  witness  sequestration,  so  they  would 
understand  why  mother  was  unable  to  be  re- 
called to  testify  Benn  v.  United  States,  801  A. 2d 
132,  2002  D.C.  App.  LEXIS  364  (2002),  re- 
manded by  978  A.2d  1257,  2009  D.C.  App. 
LEXIS  384  (D.C.  2009). 

The  "harmless  beyond  a  reasonable  doubt" 
test,  for  errors  of  constitutional  magnitude, 
applied  to  trial  court's  exclusion  of  defendant's 
mother  from  being  re-called  to  witness  stand  in 
murder  trial,  to  rebut  prosecutor's  inference 
that  her  testimony  would  differ  from  defen- 
dant's testimony  that  defendant  and  his  mother 
had  not  discussed  his  alibi  or  any  other  aspect 
of  the  case,  as  sanction  for  mother's  violation  of 
witness  sequestration  rule.  Benn  v.  United 
States,  801  A.2d  132,  2002  D.C.  App.  LEXIS 
364  (2002),  remanded  by  978  A.2d  1257,  2009 
D.C.  App.  LEXIS  384  (D.C.  2009). 

Improper  exclusion  of  third-party  culpability 
evidence  on  cross-examination  was  harmless 
error,  where,  in  spite  of  ruling,  defendants  were 
able  to  present  their  theory  that  Government's 
key  eyewitness,  who  committed  another  mur- 
der, also  participated  in  murder  at  issue,  and 
defendants  were  able  to  elicit  evidence,  and  to 
argue,  that  eyewitness  was  himself  a  willing 
participant  in  murder  at  issue,  had  a  motive 
and  opportunity  to  commit  it,  was  biased  to 
protect  his  own  interests  and  thus,  sought  to 
shift  blame  to  others.  McCoy  v.  United  States, 
760  A.2d  164,  2000  D.C.  App.  LEXIS  264 

(2000)  ,  writ  of  certiorari  denied  by  532  U.S. 
987,  121  S.  Ct.  1636,  149  L.  Ed.  2d  496,  2001 
U.S.  LEXIS  3147,  69  U.S.L.W.  3672  (2001),  writ 
of  certiorari  denied  by  533  U.S.  909,  121  S.  Ct. 
2257, 150  L.  Ed.  2d  243,  2001  U.S.  LEXIS  4446, 
69  U.S.L.W.  3763  (2001),  writ  of  certiorari  de- 
nied by  534  U.S.  900,  122  S.  Ct.  227,  151  L.  Ed. 
2d  163,  2001  U.S.  LEXIS  6714,  70  U.S.L.W. 
3241  (2001),  writ  of  certiorari  denied  by  534 
U.S.  1005,  122  S.  Ct.  486,  151  L.  Ed.  2d  399, 
2001  U.S.  LEXIS  10160,  70  U.S.L.W.  3316 

(2001)  . 

Error  arising  when  prosecutor  was  permitted 
to  impeach  its  own  witnesses  with  prior  incon- 
sistent statements  in  prosecution  for  first-de- 
gree murder  while  armed  was  harmless,  where 
testimony  of  other  prosecution  witnesses,  if 
believed,  established  that  defendant  was 
armed  and  shot  victim.  D.C.  Code  1981,  §§  6- 
2361,  14-102,  22-2401,  22-3202,  22-3204.  In  re 
D.A.,  597  A.2d  1331,  1991  D.C.  App.  LEXIS  291 
(1991). 

Trial  court's  action  in  murder  and  kidnap- 
ping prosecution  in  allowing  prosecutor  to  es- 
tablish through  cross-examination  that  one  de- 
fendant had  not  told  anyone  except  her  mother 
about  her  encounter  with  murder  victim  on  day 
of  his  death  did  not  cause  serious  prejudice  to 
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defendant,  since  such  impeachment  did. not 
encroach  upon  defendant's  constitutional  right 
against  self-incrimination,  since  prosecutor 
made  no  mention  of  it  in  closing,  and  in  light  of 
strong  evidence  in  the  case.  D.C.  Code  1981, 
§§  22-2101,  22-2401,  22-3202.  Ford  v.  United 
States,  487  A.2d  580,  1984  D.C.  App.  LEXIS 
584  (1984). 

Error  of  trial  court,  in  prosecution  for  felony- 
murder and  first-degree  burglary,  in  admitting 
previous  statements  of  three  prosecution  wit- 
nesses to  rehabilitate  their  testimony  after  de- 
fense counsel  suggested  that  the  witnesses  had 
a  motive  to  lie  at  trial  was  harmless,  in  view  of 
government's  evidence  of  defendant's  active 
participation  in  the  crimes,  in  conjunction  with 
court's  detailed  charge  to  jury  regarding  limited 
use  of  prior  consistent  statements.  D.C.  Code 
1981,  §§  22-1801(a),  22-2401,  22-3202,  22- 
3204.  Williams  v.  United  States,  483  A.2d  292, 
1984  D.C.  App.  LEXIS  524  (1984),  writ  of 
certiorari  denied  by  474  U.S.  906,  106  S.  Ct. 
275,  88  L.  Ed.  2d  236,  1985  U.S.  LEXIS  4003 
(1985). 

—  Immunity. 

In  first-degree  murder  trial,  trial  court  was 
not  required  to  sua  sponte  inquire  as  to 
whether  government  could  obtain  order  of  use 
immunity  for  prosecution  witness  after  witness 
invoked  his  Fifth  Amendment  privilege  against 
testifying  concerning  previous  altercation  in 
which  witness  and  victim  had  allegedly  shot  at 
defendant,  where  neither  party  suggested  use 
immunity  and  defense  counsel  made  rather 
weak  showing  of  why  cross-examination  of  wit- 
ness about  previous  altercation  was  necessary. 
U.S.C.  Const.Amends.  5,  6;  D.C.  Code  1981, 
§§  22-2401,  22-3202.  McClellan  v.  United 
States,  706  A.2d  542,  1997  D.C.  App.  LEXIS 
136  (1997),  writ  of  certiorari  denied  by  524  U.S. 
910,  118  S.  Ct.  2073,  141  L.  Ed.  2d  149,  1998 
U.S.  LEXIS  3677,  66  U.S.L.W.  3773  (1998). 

Felony-murder. 

—  Burglary,  felony-murder. 

If  homicide  is  committed  within  res  gestae  of 
burglary  or  housebreaking,  killing  constitutes 
felony  murder.  U.S.  v.  Naples,  192  F.Supp.  23, 
1961  U.S.  Dist.  LEXIS  3087  (D.D.C1961). 

Killing  of  deceased  by  defendant  as  he  was 
securing  loot  and  preparing  to  leave  premises 
into  which  he  had  broken  was  a  homicide 
committed  in  perpetration  of  housebreaking. 
D.C.  Code  1951,  §  22-2401.  U.S.  v.  Naples,  192 
F.Supp.  23,  1961  U.S.  Dist.  LEXIS  3087 
(D.D.C1961). 

—  Causal  connection,  felony-murder. 

Mere  temporal  and  locational  coincidence  is 
not  enough  for  felony-murder  conviction;  it 
must  appear  that  there  was  such  actual  legal 
relation  between  killing  and  crime  that  killing 


can  be  said  to  have  occurred  as  part  of  perpe- 
tration of  crime.  Johnson  v.  United  States,  671 
A.2d  428,  1995  D.C.  App.  LEXIS  149  (1995). 

Where  evidence  at  trial  tends  to  show  that 
defendant  has  committed  arson,  and  that  fire 
was  sole  cause  of  victim's  death,  defendant  is 
either  guilty  of  first  degree  murder  or  he  is  to  be 
acquitted.  D.C.  Code  1951,  §  22-401,  22-2401. 
Green  v.  U.S.,  218  F2d  856,  1955  U.S.  App. 
LEXIS  2853  (C.A.D.C.  1955). 

—  Continuing  offenses,  felony-murder. 

Mere  coincidence  in  time  between  murder 
and  robbery  is  insuflRcient  to  support  a  felony- 
murder conviction.  D.C.  Code  §  22-2401. 
United  States  v.  Bolden,  514  F.2d  1301,  1975 
U.S.  App.  LEXIS  14122  (C.A.D.C.  1975). 

Under  District  of  Columbia  murder-during- 
robbery  statute,  the  crime  of  robbery  is  still  in 
progress  so  long  as  the  essential  ingredient  of 
asportation  continues.  D.C.  Code  1951,  §  22- 
2401.  Carter  v.  U.S.,  223  F2d  332,  1955  U.S. 
App.  LEXIS  3964  (C.A.D.C.  1955). 

Under  District  of  Columbia  murder-during- 
robbery  statute,  asportation  continues  during 
continuous  pursuit  immediately  organized  and 
begun,  and  the  robber  is  guilty  of  first  degree 
murder  if,  in  those  circumstances,  he  kills  a 
pursuer.  Carter  v.  U.S.,  223  F.2d  332,  1955  U.S. 
App.  LEXIS  3964  (C.A.D.C.  1955). 

A  killing  subsequent  to  a  burglary  does  not 
negate  the  fact  of  the  burglary  or  invasion  of 
the  societal  interests;  the  burglary  is  a  separate 
and  distinct  act  from  the  succeeding  killing,  yet 
may  be  deemed  to  be  a  "continuing  offense"  for 
purposes  of  the  felony-murder  statute.  D.C. 
Code  §§  22-1801(a),  22-2401.  Blango  v.  United 
States,  373  A.2d  885,  1977  D.C.  App.  LEXIS 
315  (1977). 

—  Dangerous  or  deadly  weapon,  felony- 

murder. 

Government's  evidence  that,  when  arrested, 
shortly  after  strangled  victim  was  discovered, 
defendant  had  small  pen  knife  in  his  pocket 
was  not  sufficient  to  meet  the  "dangerous 
weapon"  provision  of  felony-murder,  first-de- 
gree murder,  statute.  D.C.  Code  §  22-2401. 
Cooper  V.  United  States,  368  A.2d  554,  1977 
D.C.  App.  LEXIS  403  (1977). 

—  Furtherance  of  common  design,  felony- 

murder. 

If  the  lethal  act  is  in  furtherance  of  the 
common  purpose,  accomplice  is  guilty  of  felony 
murder  even  though  there  was  an  express 
agreement  not  to  kill,  and  even  if  he  actually 
attempted  to  prevent  the  homicide.  Lee  v. 
United  States,  699  A.2d  373,  1997  D.C.  App. 
LEXIS  193  (1997). 

When  one  of  the  parties  to  a  felony  commits  a 
killing  outside  the  scope  of  felonious  crime 
which  the  parties  undertook  to  commit,  aiders 
and  abettors  of  the  felony  cannot  be  convicted  of 
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felony  murder.  Lee  v.  United  States,  699  A. 2d 
373,  1997  D.C.  App.  LEXIS  193  (1997). 

Requirement  that  the  kiUing  take  place  "in 
furtherance  of"  the  underlying  felony,  as  op- 
posed to  "during"  or  "in  the  course  of"  the 
underlying  felony,  applies  only  to  aiders  and 
abettors  of  the  actual  killer.  D.C.  Code  1981, 
§  22-2401.  Butler  v.  United  States,  614  A.2d 
875,  1992  D.C.  App.  LEXIS  188  (1992),  writ  of 
certiorari  denied  by  506  U.S.  1009,  113  S.  Ct. 
625,  121  L.  Ed.  2d  558,  1992  U.S.  LEXIS  7611, 
61  U.S.L.W.  3401  (1992). 

—  In  generaL 

Indictment  and  conviction  on  underlying  fel- 
ony are  not  requisites  of  felony-murder  convic- 
tion under  District  of  Columbia  Code;  rather. 
Government  need  only  prove  all  positive  ele- 
ments of  underl5dng  felony  beyond  reasonable 
doubt,  and  thus,  vacation  of  conviction  on  un- 
derlying felony  did  not  require  vacation  of  fel- 
ony-murder conviction.  D.C.  Code  1981,  §  22- 
2401.  United  States  v  Greene,  834  F.2d  1067, 
1987  U.S.  App.  LEXIS  16241  (C.A.D.C.  1987), 
writ  of  certiorari  denied  by  487  U.S.  1238,  108 
S.  Ct.  2908, 101  L.  Ed.  2d  940, 1988  U.S.  LEXIS 
3135,  56  U.S.L.W.  3895  (1988). 

National  felonies,  including  offense  of  rescu- 
ing a  federal  prisoner,  constituted  "any  of- 
fenses" within  District  of  Columbia  statute  pro- 
viding in  effect  that  "Whoever,  being  of  sound 
memory  and  discretion,  kills  another  pur- 
posely,. ..  in  perpetrating  or  attempting  to  per- 
petrate any  offense  punishable  by  imprison- 
ment in  the  penitentiary"  commits  felony 
murder.  D.C.  Code  §  22-2401;  18  U.S.C. 
§  752(a).  United  States  v  Greene,  489  F.2d 
1145,  1973  U.S.  App.  LEXIS  7659  (C.A.D.C. 
1973). 

Elements  of  felony  murder  under  District  of 
Columbia  statute  are  that  a  felony  was  at- 
tempted or  being  perpetrated  and  that  during 
the  course  of  action  the  deceased  was  purposely 
killed.  D.C.  Code  §  22-2401  et  seq.  United 
States  V  Greene,  489  F.2d  1145,  1973  U.S.  App. 
LEXIS  7659  (C.A.D.C.  1973). 

In  the  District  of  Columbia  "malice"  exists, 
sufficient  to  support  murder  conviction,  where 
the  killing  results  from  the  commission  of  a 
penitentiary  offense  which  is  reasonably  calcu- 
lated to  cause  death  or  inflict  serious  bodily 
injuries.  D.C.  Code  1929,  T.  6,  §§  21-23.  Lee  v 
U.S.,  112  F.2d  46,  1940  U.S.  App.  LEXIS  4220 
(1940). 

Requirements  for  felony  murder  conviction 
are  that  defendant  or  an  accomplice  must  have 
inflicted  injury  on  decedent  from  which  she 
died,  and  injury  must  have  been  inflicted  in 
perpetration  of  a  specified  felony.  Lee  v.  United 
States,  699  A.2d  373,  1997  D.C.  App.  LEXIS 
193  (1997). 

Essential  elements  of  felony-murder  while 
armed  are  that  defendant,  while  perpetrating 


or  attempting  to  perpetrate  a  specified  felony 
while  armed,  inflicted  injury  on  victim  from 
which  he  died;  requirement  of  underlying  fel- 
ony operates  as  mechanism  by  which  jury  can 
infer  state  of  mind  required  for  first-degree 
murder.  D.C.  Code  1973,  §§  22-2401,  22-3202. 
Head  v  United  States,  451  A.2d  615,  1982  D.C. 
App.  LEXIS  437  (1982). 

The  essential  elements  of  the  charge  of  felo- 
ny-murder do  not  include  proof  of  sanity.  D.C. 
Code  §  22-2401.  Shanahan  v  United  States, 
354  A.2d  524,  1976  D.C.  App.  LEXIS  501 
(1976). 

—  Persons  liable,  felony-murder. 

To  support  conviction  of  aiding  and  abetting  a 
felony-murder,  the  homicide  must  have  been 
committed  in  the  course  of  the  felony  and  in 
furtherance  of  the  common  purpose  to  commit 
the  felony,  rather  than  merely  coincidental  with 
it.  D.C.  Code  §  22-2401.  United  States  v. 
Bolden,  514  F2d  1301,  1975  U.S.  App.  LEXIS 
14122  (C.A.D.C.  1975). 

By  its  terms,  the  first-degree  murder  statute 
imposes  felony  murder  liability  solely  on  the 
person  who  does  the  killing,  and  other  partici- 
pants in  the  felony  are  exposed  to  first-degree 
murder  liability  only  by  virtue  of  the  aiding  and 
abetting  statute.  Tyree  v.  United  States,  942 
A.2d  629,  2008  D.C.  App.  LEXIS  31  (2008),  writ 
of  certiorari  denied  by  556  U.S.  1130,  129  S.  Ct. 
1612,  173  L.  Ed.  2d  1000,  2009  U.S.  LEXIS 
2077,  77  U.S.L.W.  3528  (2009). 

No  distinction  is  made  between  principals 
and  aiders  and  abettors  for  purposes  of  felony 
murder  liability.  Lee  v.  United  States,  699  A.2d 
373,  1997  D.C.  App.  LEXIS  193  (1997). 

Under  felony  murder  standard,  all  accom- 
plices are  culpable  for  the  resulting  death, 
because  the  intent  requirement  for  murder,  in 
the  case  against  an  aider  and  abettor,  is  satis- 
fied solely  by  the  aider  and  abettor's  participa- 
tion in  the  felony  that  resulted  in  the  killing. 
Lee  V  United  States,  699  A.2d  373,  1997  D.C. 
App.  LEXIS  193  (1997). 

Under  felony  murder  rule,  accomplice  who 
aids  and  abets  is  criminally  liable  for  a  killing 
by  the  principal  only  if  the  killing  is  done  in 
furtherance  of  the  common  design  or  plan  to 
commit  the  underl3dng  felony,  or  is  the  natural 
and  probable  consequence  of  acts  done  in  the 
perpetration  of  the  felony.  Lee  v.  United  States, 
699  A.2d  373,  1997  D.C.  App.  LEXIS  193 
(1997). 

No  distinction  is  made  between  principals 
and  aiders  and  abettors  for  purposes  of  felony- 
murder liability;  all  accomplices  are  culpable 
for  resulting  death  if  intent  to  commit  underly- 
ing felony  is  proved.  Prophet  v.  United  States, 
602  A.2d  1087,  1992  D.C.  App.  LEXIS  26 
(1992). 

To  convict  aider  and  abettor  of  first-degree 
felony-murder.  Government  was  not  required 
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to  prove  that  aider  and  abettor  intended  to 
commit  the  homicide.  D.C.  Code  §§  22-105, 
22-2401.  Waller  v.  United  States,  389  A.2d  801, 
1978  D.C.  App.  LEXIS  482  (1978),  writ  of 
certiorari  denied  by  446  U.S.  901,  100  S.  Ct. 
1824,  64  L.  Ed.  2d  253,  1980  U.S.  LEXIS  2108 
(1980). 

The  two  elements  requisite  for  conviction  of 
felony-murder  are  that  defendant  or  accomplice 
must  have  inflicted  injury  on  decedent  from 
which  he  died  and  that  injury  must  have  been 
inflicted  in  perpetration  of  specified  felony,  but 
no  distinction  is  made  between  principals  and 
aiders  and  abettors  for  purposes  of  felony-mur- 
der liability  and  only  intent  to  commit  under- 
lying felony  need  be  proved.  D.C.  Code  §§  22- 
105,  22-2401.  Waller  V.  United  States,  389A.2d 
801,  1978  D.C.  App.  LEXIS  482  (1978),  writ  of 
certiorari  denied  by  446  U.S.  901,  100  S.  Ct. 
1824,  64  L.  Ed.  2d  253,  1980  U.S.  LEXIS  2108 
(1980). 

—  Purposeful  and  intentional  homicide, 

felony-murder. 

Fact  that  a  robbery  is  being  perpetrated  by 
one  who  killed  another,  without  purpose  to  do 
so  and  without  deliberate  or  premeditated  mal- 
ice, supplies  the  element  necessary  to  consti- 
tute the  crime  of  first  degree  murder  under 
District  of  Columbia  murder-during-robbery 
statute.  D.C.  Code  1951,  §  22-2401.  Carter  v. 
U.S.,  223  F.2d  332,  1955  U.S.  App.  LEXIS  3964 
(C.A.D.C.  1955). 

A  homicide  committed  without  purpose  so  to 
do  in  the  course  of  the  perpetration  or  at- 
tempted perpetration  of  a  robbery  is  murder  in 
the  first  degree.  D.C.  Code  1940,  §§  22-2401, 
2402.  Goodall  v.  U.S.,  180  F.2d  397,  1950  U.S. 
App.  LEXIS  2434  (C.A.D.C.  1950). 

Defendant  who  shot  victim  in  perpetration  of 
robbery  would  be  guilty  of  first  or  second  degree 
murder  even  if  pistol  went  off  accidentally, 
since  law  presumes  that  defendant,  while  at- 
tempting to  perpetrate  robbery,  foresaw  and 
intended  whatever  consequences  might  natu- 
rally result  from  such  encounter,  and  considers 
such  state  of  mind  to  be  implied  malice.  Code  of 
Laws  of  1901,  §  798  et  seq.  Marcus  v.  U.S.,  86 
R2d  854,  1936  U.S.  App.  LEXIS  3877  (1936). 

Under  statute,  any  person  who  kills  another 
while  perpetrating  or  attempting  to  perpetrate 
a  robbery,  or  one  of  the  other  enumerated 
felonies,  is  guilty  of  first-degree  murder,  and 
this  is  true  even  if  the  homicide  is  neither 
intended  nor  foreseeable.  D.C.  Code  §  22-2401. 
Christian  v.  United  States,  394  A.2d  1,  1978 
D.C.  App.  LEXIS  346  (1978),  writ  of  certiorari 
denied  by  442  U.S.  944,  99  S.  Ct.  2889,  61  L.  Ed. 
2d  315,  1979  U.S.  LEXIS  2203  (1979). 

—  Robbery,  felony-murder. 

Jury  may  acquit  a  defendant  of  felony-mur- 
der when  it  finds  that  robbery  was  merely  an 


afterthought  following  homicide.  D.C.  Code 
§  22-2401.  United  States  v.  Bolden,  514  F.2d 
1301,  1975  U.S.  App.  LEXIS  14122  (C.A.D.C. 
1975). 

Even  if  at  time  of  shooting  of  grocery  store 
security  guard  defendants  were  "casing"  the 
store  preparatory  to  a  later  attempt  to  rob,  the 
intent  to  rob  requisite  to  felony-murder  convic- 
tion would  not  yet  have  arisen  since  it  is  nec- 
essary that  the  felony  have  progressed  beyond 
mere  preparation  to  an  indictable  attempt  be- 
fore the  homicide  occurs.  D.C.  Code  §  22-2401. 
United  States  v.  Bolden,  514  F2d  1301,  1975 
U.S.  App.  LEXIS  14122  (C.A.D.C.  1975). 

To  convict  for  felony-murder  it  is  necessary 
that  the  intent  to  rob  be  formed  before  the 
homicide.  D.C.  Code  §  22-2401.  United  States 
V.  Bolden,  514  F2d  1301,  1975  U.S.  App.  LEXIS 
14122  (C.A.D.C.  1975). 

The  intent  to  rob  which  will  support  felony- 
murder conviction  can  only  be  proved  by  action 
beyond  mere  preparation.  D.C.  Code  §  22- 
2401.  United  States  v.  Bolden,  514  F.2d  1301, 
1975  U.S.  App.  LEXIS  14122  (C.A.D.C.  1975). 

Victim  of  homicide,  even  though  dead,  was 
"person"  within  robbery  statute  under  circum- 
stances where  time  interval  between  stabbing 
and  taking  of  money  from  her  body  was  short, 
and  even  if  intent  of  taking  money  did  not  occur 
until  after  she  was  dead  perpetrator  could 
properly  be  convicted  of  robbery.  D.C.  Code 
1951,  §§  22-2401,  22-2901.  Carey  v.  U.S.,  296 
F.2d  422,  1961  U.S.  App.  LEXIS  3480  (C.A.D.C. 
1961). 

Under  District  of  Columbia  statute,  murder 
committed  in  course  of  robbing  a  grocery  store 
is  first  degree  murder  although  there  is  no 
premeditation  or  intent  or  desire  to  kill.  D.C. 
Code  1951,  §  22-2401.  Stewart  v.  U.S.,  214  F.2d 
879,  1954  U.S.  App.  LEXIS  2790  (C.A.D.C. 
1954). 

One  who  kills  as  he  robs  is  charged  by  statute 
with  having  that  degree  of  malice  which  is 
indispensable  to  murder  in  the  first  degree. 
D.C.  Code  1940,  §  22-2401.  Wheeler  v.  U.S., 
165  F.2d  225,  1947  U.S.  App.  LEXIS  2054 
(1947). 

The  perpetration  of  a  robbery,  during  which 
act  a  homicide  is  committed,  legally  takes  the 
place  of  that  premeditation  to  kill  which  is 
necessary  for  murder  in  the  first  degree,  and  it 
was  not  error  to  give  such  instruction  merely 
because  the  indictment  for  murder  tendered  no 
such  issue  as  robbery.  Burton  v.  U.S.,  151  F.2d 
17,  1945  U.S.  App.  LEXIS  2891  (1945). 

To  support  felony-murder  conviction,  there 
had  to  be  evidence  sufficient  to  support  jury 
finding  that  murder  took  place  during  course  of 
robbery;  however,  mere  coincidence  in  time  of 
robbery  and  murder  is  insufficient  to  support 
felony-murder   conviction.    Head   v.  United 
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states,  451  A.2d  615,  1982  D.C.  App.  LEXIS 
437  (1982). 

Harmless  or  reversible  error. 

—  In  general. 

Court  of  Appeals'  decision  subsequent  to  in- 
stant prosecution  established  that  District  of 
Columbia  Code  insanity  burden  could  be  ap- 
plied to  felony-murder  charge,  although  under- 
lying felony  was  United  States  Code  violation, 
without  violating  scope  of  District  of  Columbia 
Code  section  or  denying  defendant  equal  pro- 
tection, and  any  error  in  applying  District  of 
Columbia  Code  insanity  burden  to  prosecution 
before  1973  was  thus  not  reversible  error,  given 
current  law.  D.C.  Code  1981,  §  22-2401;  U.S. 
Const.Amend.  14.  United  States  v.  Greene,  834 
F.2d  1067,  1987  U.S.  App.  LEXIS  16241 
(C.A.D.C.  1987),  writ  of  certiorari  denied  by  487 
U.S.  1238,  108  S.  Ct.  2908,  101  L.  Ed.  2d  940, 
1988  U.S.  LEXIS  3135,  56  U.S.L.W.  3895 
(1988). 

Juror  sitting  on  murder  trial  was  not  preju- 
diced by  her  receiving  two  collect  calls  from  an 
unknown  inmate,  which  she  did  not  accept, 
where  at  subsequent  bias  hearing  juror  assured 
trial  judge  and  counsel  that  the  calls  would  not 
affect  her  decision.  Parker  v.  United  States,  757 
A.2d  1280,  2000  D.C.  App.  LEXIS  198  (2000). 

—  Preliminary  proceedings,  harmless  or 

reversible  error. 

Refusal  to  grant  severance  in  prosecution  for 
felony-murder,  first-degree  murder,  armed  rob- 
bery, robbery  and  second-degree  burglary,  was 
not  prejudicial  to  defendant  due  to  fact  that 
evidence  placing  a  codefendant  at  scene  of 
crime  was  quantitatively  and  qualitatively 
greater  than  evidence  against  defendant  where 
evidence  against  defendant  was  both  substan- 
tial and  compelling,  jury  was  specifically  in- 
structed to  determine  guilt  of  each  defendant 
by  considering  only  his  own  conduct  and  evi- 
dence which  applied  to  him  and  where  verdicts 
demonstrated  that  jury  fulfilled  its  obligation 
under  charge.  D.C.  Code  §§  22-1801(b),  22- 
2401,  22-2901,  22-3202;  Fed.Rules  Crim.Proc. 
rules  8(b),  14,  18  U.S.C.  United  States  v  Leon- 
ard, 494  F.2d  955,  1974  U.S.  App.  LEXIS  10300 
(C.A.D.C.  1974). 

Where  count  of  indictment  charging  defen- 
dant with  carrying  pistol  on  day  of  his  arrest 
was  dismissed  for  failure  of  proof  before  case 
was  submitted  to  jury  and  indictment  was 
retyped,  omitting  count,  defendant  was  not 
prejudiced  by  court's  refusal  to  sever  such  prop- 
erly joined  count  from  counts  charging  felony 
murder,  first-degree  burglary  and  armed  rob- 
bery D.C.  Code  §§  22-1801(a),  22-2401,  22- 
2901;  Fed.Rules  Crim.Proc.  rule  8(a),  18  U.S.C. 
United  States  v  Joyner,  492  F.2d  650,  1974  U.S. 
App.  LEXIS  10133  (C.A.D.C.  1974),  writ  of 


certiorari  denied  by  419  U.S.  852,  95  S.  Ct.  94, 
42  L.  Ed.  2d  83,  1974  U.S.  LEXIS  2566  (1974). 

Although  defendant  relied  on  alibi  defense 
and  codefendant  maintained  that  defendant 
and  he  had  been  drinking  at  lounge  and  that 
defendant  and  victim  had  gone  into  parking  lot 
by  themselves  before  stabbing  occurred,  defen- 
dants were  not  prejudiced  by  joint  trials  on 
theory  of  irreconcilable  defenses,  where  such 
defenses  were  subject  to  scrutiny  on  cross- 
examination,  alibi  defense  was  contradicted  by 
witness'  testimony  and  evidence  that  victim's 
type  of  blood  had  been  found  on  defendant's 
shoe  and  jury  was  instructed  to  consider  evi- 
dence individually  against  defendant  and  code- 
fendant. D.C.  Code  §§  22-2401,  22-2403; 
Fed.Rules  Crim.Proc.  rule  14,  18  U.S.C.  United 
States  V  Hurt,  476  F2d  1164,  1973  U.S.  App. 
LEXIS  10998  (C.A.D.C.  1973). 

Where  assault  and  weapon  charges  against 
one  defendant  were  joined  for  trial  with  murder 
charges  against  other  defendants,  particular 
defendant  was  prejudiced  by  association  with 
evidence  proving  bloody  and  grotesque  killing, 
and  in  view  of  reference  throughout  trial  to 
defendants  as  group  having  name  of  particular 
defendant,  associating  particular  defendant  in 
minds  of  jurors  with  murder  with  which  he  was 
not  charged,  prejudice  required  reversal  and 
there  was  thus  abuse  of  discretion  in  denying 
severance.  D.C.  Code  §§  22-502,  22-2401,  22- 
3202,  22-3204,  23-311(c);  D.C.  Code  SCR,  Crim- 
inal Rule  8(b).  Sousa  v  United  States,  400  A.2d 
1036,  1979  D.C.  App.  LEXIS  316  (1979),  writ  of 
certiorari  denied  by  444  U.S.  981,  100  S.  Ct. 
484,  62  L.  Ed.  2d  408,  1979  U.S.  LEXIS  3979 
(1979),  writ  of  certiorari  denied  by  444  U.S. 
981,  100  S.  Ct.  485,  62  L.  Ed.  2d  408  (1979). 

Indictment  or  information. 

—  Commission  or  attempt  to  commit  other 
offense,  indictment  or  information. 

Under  statute  defining  murder  in  the  first 
degree  as  a  purposeful  killing  or  as  a  killing 
without  purpose  in  the  perpetration  of  enumer- 
ated felonies,  including  robbery,  indictment 
charging  commission  of  homicide  in  attempted 
robbery  charged  murder  in  the  first  degree 
under  the  second  portion  of  the  statute  and  was 
not  insufficient  because  not  in  words  charging 
either  a  purposeful  killing  or  a  killing  without 
purpose.  D.C.  Code  1940,  §§  22-2401,  2402. 
Goodall  V.  U.S.,  180  R2d  397,  1950  U.S.  App. 
LEXIS  2434  (C.A.D.C.  1950). 

Under  statute  defining  murder  in  the  first 
degree  as  a  killing  without  purpose  in  the 
perpetration  or  attempted  perpetration  of  enu- 
merated felonies,  intent  to  kill  is  not  a  material 
ingredient  of  the  crime  and  need  not  be  alleged. 
D.C.  Code  1940,  §  22-2401,  2402.  Goodall  v. 
U.S.,  180  R2d  397,  1950  U.S.  App.  LEXIS  2434 
(C.A.D.C.  1950). 
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An  indictment  which  charged  defendant  with 
kilHng  druggist  while  attempting  to  rob  him 
charged  murder  in  the  first  degree.  D.C.  Code 
1940,  §§  22-2401,  2402.  Goodall  v.  U.S.,  180 
F.2d  397,  1950  U.S.  App.  LEXIS  2434  (C.A.D.C. 
1950). 

An  indictment  for  murder  while  committing 
robbery,  under  Code,  §  798,  D.C.  Code  1929,  T. 
6,  §  21,  providing  that  one  who  kills  another  in 
perpetrating  any  offense  punishable  by  impris- 
onment in  the  penitentiary  is  guilty  of  murder, 
is  not  demurrable  on  the  ground  that  robbery  is 
not  punishable  by  such  imprisonment;  Code, 
§  810,  punishing  robbery  by  imprisonment  for 
not  less  than  6  months  or  more  than  15  years, 
and  section  934  providing  for  jail  imprisonment 
where  the  sentence  is  for  more  than  6  months 
and  not  exceeding  a  year,  and  for  imprisonment 
in  the  penitentiary  where  it  exceeds  a  year. 
U.S.  V.  Evans,  28  App.D.C.  264,  1906  U.S.  App. 
LEXIS  5240  (1906). 

Trial  court  was  not  required  to  sever  charges 
of  first-degree  murder  and  assault  with  a 
deadly  weapon  (ADW);  evidence  presented  by 
the  government  for  the  murder  and  ADW 
charges,  respectively,  would  have  been  mutu- 
ally admissible  to  prove  either  of  the  crimes 
because  the  same  gun  was  used  in  each  and  the 
same  two  witnesses  testified  regarding  both 
incidents,  the  ADW  and  the  murder  were  com- 
mitted on  separate  occasions,  nine  months 
apart,  against  different  victims,  the  prosecutor 
presented  the  evidence  pertaining  to  each 
crime  separately,  and  trial  court  repeatedly 
instructed  the  jury  to  keep  the  evidence  sepa- 
rate and  to  follow  the  instructions  on  the  pre- 
sumption of  innocence.  Atchison  v.  United 
States,  982  A.2d  1138,  2009  D.C.  App.  LEXIS 
543  (2009),  writ  of  certiorari  denied  by  130  S. 
Ct.  1549,  176  L.  Ed.  2d  140,  2010  U.S.  LEXIS 
1486,  78  U.S.L.W.  3481  (U.S.  2010). 

—  In  generaL 

An  indictment  charging  first  degree  murder 
was  not  defective,  even  though  it  did  not  con- 
tain the  phrase  "being  of  sound  memory  and 
discretion".  D.C.  Code  1951,  §  22-2401.  Jones  v. 
U.S.,  296  F.2d  398,  1961  U.S.  App.  LEXIS  3529 
(C.A.D.C.  1961). 

It  is  not  essential  to  the  validity  of  an  indict- 
ment for  murder  that  it  charge  that  the  accused 
was  of  sound  memory  and  discretion  at  the  time 
of  the  commission  of  the  crime.  Hill  v.  U.S.,  22 
App.D.C.  395,  1903  U.S.  App.  LEXIS  5543 
(1903). 

Government  is  free  to  introduce  either  evi- 
dence of  actual  premeditation  or  evidence  of 
intent  to  commit  felony  on  indictment  charging 
first-degree  murder;  however,  when  evidence 
supports  both  theories,  an  indictment  that 
charges  defendant  for  one  death  by  two  counts 
of  first-degree  murder,  one  based  on  premedi- 
tation and  the  other  based  on  felony-murder,  is 


preferred.  Byrd  v.  United  States,  510  A.2d 
1035,  1986  D.C.  App.  LEXIS  348  (1986). 

Government  is  free  to  introduce  either  evi- 
dence of  actual  premeditation  or  evidence  of 
intent  to  commit  felony  on  indictment  charging 
first-degree  murder,  however,  when  evidence 
supports  both  theories,  an  indictment  that 
charges  defendant  for  one  death  by  two  counts 
of  first-degree  murder,  one  based  on  premedi- 
tation and  the  other  based  on  felony-murder,  is 
preferred.  Byrd  v.  United  States,  500  A.2d 
1376,  1985  D.C.  App.  LEXIS  564  (1985),  va- 
cated by  505  A.2d  51  (D.C.  1986). 

—  Intent  or  motive,  indictment  or  infor- 

mation. 

It  is  not  necessary  for  a  common-law  indict- 
ment for  murder  to  charge  a  specific  intention 
to  take  life.  Burge  v.  U.S.,  26  App.D.C.  524, 
1906  U.S.  App.  LEXIS  5118  (1906). 

An  indictment  for  murder  under  Code,  §  798, 
D.C.  Code  1929,  T.  6,  §  21,  is  not  defective  for 
want  of  an  express  allegation  of  an  intent  to 
kill.  Burge  v.  U.S.,  26  App.D.C.  524,  1906  U.S. 
App.  LEXIS  5118  (1906). 

—  Issues,  proof,  and  variance,  indictment 

or  information. 

An  indictment,  charging  defendant,  in  the 
same  count,  with  having  caused  the  death  of 
deceased  both  by  shooting  and  drowning,  is 
supported  by  evidence  that  the  accused  shot  the 
deceased,  and  immediately  afterwards  caused 
him  to  be  thrown  into  the  sea.  Andersen  v.  U.S., 
18  S.Ct.  689,  1898  U.S.  LEXIS  1559  (1898). 

Government's  proof  at  trial  that  defendant 
and  others  shot  into  crowd  of  people  at  close 
range  did  not  impermissibly  vary  from  indict- 
ment charging  defendant  with  assault  with 
intent  to  murder  while  armed,  despite  defen- 
dant's claim  that  he  was  charged  with  assault- 
ing each  individual  with  intent  to  "murder 
him,"  rather  than  random  shooting,  absent  any 
indication  that  government  switched  theories 
of  intent  between  grand  jury  proceedings  and 
trial.  D.C.  Code  1981,§  22-503.  United  States  v. 
Richardson,  167  F.3d  621,  1999  U.S.  App. 
LEXIS  3011  (C.A.D.C.  1999),  writ  of  certiorari 
denied  by  528  U.S.  895,  120  S.  Ct.  225,  145  L. 
Ed.  2d  189,  1999  U.S.  LEXIS  6155,  68  U.S.L.W. 
3230  (1999). 

Although  indictment  alleged  that  defendant 
had  shot  another  with  a  pistol,  thereby  causing 
injuries  from  which  individual  died,  whereas 
proof  established  that  fatal  weapon  was  a 
sawed-off  shotgun,  where  no  suggestion  was 
made  that  defendant  was  in  any  way  preju- 
diced by  mistake  in  indictment  and,  from  state- 
ments of  witnesses  and  grand  jury  testimony 
made  available  to  him  before  trial,  defendant 
knew  what  proof  would  be,  variance  was  not 
fatal.  United  States  v.  Marshall,  471  F.2d  1051, 
1972  U.S.  App.  LEXIS  7096  (C.A.D.C.  1972). 
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Under  an  indictment  in  the  common-law 
form  for  murder  in  the  first  degree,  the  prose- 
cution may  prove  facts  to  bring  the  case  within 
any  of  the  provisions  of  statute  defining  murder 
in  the  first  degree.  Burton  v.  U.S.,  151  F.2d  17, 
1945  U.S.  App.  LEXIS  2891  (1945). 

In  prosecution  for  murder,  evidence  that  de- 
ceased was  poHceman  held  admissible,  though 
his  official  capacity  was  not  alleged  in  indict- 
ment. Holmes  v.  U.S.,  11  F.2d  569,  1926  U.S. 
App.  LEXIS  2541  (1926). 

The  proof  of  the  means  of  commission  of  a 
homicide  need  not  conform  strictly  to  the  aver- 
ment of  such  means  in  the  indictment,  provided 
the  means  of  death  proved  agree  in  substance 
with  the  means  charged.  Hamilton  v.  U.S.,  26 
App.D.C.  382,  1905  U.S.  App.  LEXIS  5377 
(1905). 

There  was  no  showing  that  proof  at  trial 
differed  materially  from  facts  alleged  in  indict- 
ment, despite  defendant's  claim  that  both  he 
and  codefendant  were  indicted  as  principals  in 
murder,  while  government  offered  evidence 
that  it  was  defendant  who  shot  victim.  Byers  v. 
United  States,  649  A.2d  279,  1994  D.C.  App. 
LEXIS  190  (1994). 

Elements  of  predicate  felony  become  addi- 
tional elements  which  must  be  proven  in  order 
to  establish  offense  of  felony  murder.  D.C.  Code 
1981,  §  22-2401.  Waller  v.  United  States,  531 
A.2d  994,  1987  D.C.  App.  LEXIS  456  (1987). 

—  Joinder  of  counts  and  parties,  indict- 
ment or  information. 

Defendants'  four  counts  of  murder  were  re- 
quired to  be  merged  into  one  due  to  the  fact  that 
there  was  only  one  victim.  Johnson  v.  United 
States,  883  A.2d  135,  2005  D.C.  App.  LEXIS 
488  (2005). 

Murder  and  weapons  charges  against  one 
defendant  could  be  joined  with  obstruction  of 
justice  charges  against  second  defendant,  in 
multi-defendant  prosecution  arising  from  stab- 
bing death  of  victim,  where  defendants  both 
participated  in  attack  on  victim  and  second 
defendant's  attempt  to  keep  his  girlfriend  from 
talking  to  police,  which  was  basis  for  obstruc- 
tion of  justice  charges,  was  logically  related  to 
attack.  D.C.  Code  1981,  §§  22-722(a)(3),  22- 
2401,  22-3202,  22-3204(b);  Criminal  Rule  8(b). 
Sams  V.  United  States,  721  A.2d  945,  1998  D.C. 
App.  LEXIS  229  (1998),  writ  of  certiorari  de- 
nied by  528  U.S.  1135, 120  S.  Ct.  977, 145  L.  Ed. 
2d  928,  2000  U.S.  LEXIS  832,  68  U.S.L.W.  3479 
(2000),  writ  of  certiorari  denied  by  531  U.S. 
1015,  121  S.  Ct.  575,  148  L.  Ed.  2d  492,  2000 
U.S.  LEXIS  7864,  69  U.S.L.W.  3363  (2000). 

Indictment  charging  defendant  with  three 
counts  of  first-degree  murder  of  single  named 
victim  could  not  have  conceivably  misled  jury 
into  believing  that  defendant  had  committed 
three  killings  and  hence  indictment  was  not 
defective.  D.C.  Code  1981,  §  22-2401.  Byrd  v. 


United  States,  510  A.2d  1035,  1986  D.C.  App. 
LEXIS  348  (1986). 

Indictment  charging  defendant  with  three 
counts  of  first-degree  murder,  D.C.  Code  1981, 
§  22-2401,  of  single  named  victim  could  not 
have  conceivably  misled  jury  into  believing  that 
defendant  had  committed  three  killings  and 
hence  indictment  was  not  defective.  Byrd  v. 
United  States,  500  A.2d  1376,  1985  D.C.  App. 
LEXIS  564  (1985),  vacated  by  505  A.2d  51  (D.C. 
1986). 

Where  rape  and  robbery  victims  were  prosti- 
tutes who  were  abducted  or  induced  into  get- 
ting into  defendant's  car  in  very  early  hours  of 
morning,  and  each  victim  described  the  car,  in 
varjdng  degrees  of  particularity  consistent  with 
defendant's  as  a  dark  blue  1970  Thunderbird, 
and  where  circumstances  of  crime  were  similar 
but  each  crime  was  separate  and  distinct,  join- 
der of  counts  against  defendant  did  not  work 
any  prejudice.  D.C.  Code  §§  22-501,  22-2401, 
22-2801,  22-2901,  22-3202,  22-3502.  Bowyer  v. 
United  States,  422  A.2d  973,  1980  D.C.  App. 
LEXIS  385  (1980). 

Charges  against  defendant,  accused  of  first- 
degree  murder,  and  codefendant,  charged  with 
being  an  accessory  after  the  fact  by  threatening 
a  material  witness,  were  not  improperly  joined 
in  a  single  indictment,  in  view  of  allegation  that 
defendants  jointly  participated  in  the  same  act; 
fact  that  count  against  codefendant  was  subse- 
quently dismissed  for  lack  of  evidence  did  not 
infect  the  joinder  itself.  D.C.  Code  SCR,  Crim- 
inal Rule  8(b);  D.C.  Code  §§  22-106,  22-2401. 
Jackson  v.  United  States,  329  A.2d  782,  1974 
D.C.  App.  LEXIS  331  (1974),  writ  of  certiorari 
denied  by  423  U.S.  851,  96  S.  Ct.  95,  46  L.  Ed. 
2d  74,  1975  U.S.  LEXIS  2593  (1975). 

Crimes  were  appropriately  joined  in  the 
same  indictment.  United  States  v.  Peoples,  116 
WLR  1161  (Super.  Ct.  1988). 

—  Lesser  included  offenses,  indictment  or 
information. 

For  purposes  of  imposing  cumulative  sen- 
tences under  District  of  Columbia  law.  Con- 
gress intended  rape  to  be  considered  a  lesser 
offense  included  within  the  offense  of  a  killing 
in  the  course  of  a  rape.  D.C.  Code  §§  22-2401, 
22-2404,  22-2801,  23-112.  Whalen  v.  U.S.,  100 
S.Ct.  1432,  1980  U.S.  LEXIS  15  (U.S.Dist.Col. 
1980). 

Second  degree  murder  is  an  included  defense 
under  an  indictment  for  felony-murder.  D.C. 
Code  1961,  §§  22-2401,  22-2403.  Jackson  v. 
U.S.,  313  F2d  572,  1962  U.S.  App.  LEXIS  3288 
(C.A.D.C.  1962). 

Under  indictment  charging  first  degree  mur- 
der done  during  perpetration  or  attempted  per- 
petration of  rape,  mayhem,  robbery,  kidnap- 
ping, or  housebreaking  while  armed  with  or 
using  a  dangerous  weapon,  defendant  may,  if 
evidence  warrants,  be  found  guilty  of  the  nec- 
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essarily  included  offense  of  second  degree  mur- 
der. D.C.  Code  1951,  §  22-2401.  Green  v.  U.S., 
218  F.2d  856,  1955  U.S.  App.  LEXIS  2853 
(C.A.D.C.  1955). 

Under  indictment  charging  murder  in  the 
first  degree,  defendant  may  be  found  guilty  of 
murder  in  the  second  degree  if  the  evidence 
warrants.  Federal  Rules  of  Criminal  Procedure, 
rule  31(c),  18  U.S.C.;  D.C.  Code  1940,  §§  22- 
2401,  2402.  Goodall  v.  U.S.,  180  F.2d  397,  1950 
U.S.  App.  LEXIS  2434  (C.A.D.C.  1950). 

Defendant  could  not  be  convicted  of  both 
first-degree  premeditated  murder  and  first-de- 
gree felony  murder  of  same  victim.  Downing  v. 
United  States,  929  A.2d  848,  2007  D.C.  App. 
LEXIS  461  (2007),  writ  of  certiorari  denied  by 
555  U.S.  877,  129  S.  Ct.  187,  172  L.  Ed.  2d  133, 
2008  U.S.  LEXIS  6816,  77  U.S.L.W.  3202 
(2008). 

Second-degree  murder  while  armed  and  at- 
tempted robbery  while  armed  were  lesser  in- 
cluded offenses  of  felony-murder,  requiring  va- 
cation of  either  the  felony-murder  conviction  or 
the  convictions  for  the  lesser  offenses.  U.S. 
Const.Amend.  5;  D.C.  Code  1981,  §§  22-2401, 
22-2403,  22-2902,  22-3202,  22-3204.  Price  v 
United  States,  531  A.2d  984,  1987  D.C.  App. 
LEXIS  448  (1987). 

While  underlying  felony  of  attempted  armed 
robbery  was  element  of  felony-murder,  its  prin- 
cipal function  was  as  an  intent-divining  mech- 
anism and  it  permitted  jury  to  infer  state  of 
mind  requisite  for  conviction  of  murder  in  first 
degree  and,  as  such,  it  was  not  a  lesser  included 
offense  of  felony-murder.  D.C.  Code  §  22-2401. 
Waller  v.  United  States,  389  A.2d  801,  1978 
D.C.  App.  LEXIS  482  (1978),  writ  of  certiorari 
denied  by  446  U.S.  901,  100  S.  Ct.  1824,  64  L. 
Ed.  2d  253,  1980  U.S.  LEXIS  2108  (1980). 

Rape  is  not  a  lesser  included  offense  of  felo- 
ny-murder. D.C.  Code  §§  22-2401,  22-2801. 
Whalen  v  United  States,  379  A.2d  1152,  1977 
D.C.  App.  LEXIS  269  (1977),  reversed  by  445 
U.S.  684,  100  S.  Ct.  1432,  63  L.  Ed.  2d  715, 
1980  U.S.  LEXIS  15(1980). 

—  Malice,  indictment  or  information. 

Defendant  could  be  convicted  of  second  de- 
gree murder  under  felony-murder  indictment 
even  though  indictment  failed  to  allege  "malice 
aforethought",  where  indictment  contained  the 
fully  equivalent  language  that  defendant  "un- 
lawfully and  feloniously  did  murder"  named 
person  "by  means  of  shooting  him  with  a  pis- 
tol". D.C.  Code  1961,  §§  22-2401,  22-2403; 
Fed.Rules  Crim.Proc.  rules  7(c),  31(c),  18 
U.S.C.  Jackson  v  U.S.,  313  F2d  572,  1962  U.S. 
App.  LEXIS  3288  (C.A.D.C.  1962). 

—  Place  and  time  of  death,  indictment  or 

information. 

Where  indictment  alleged  that  injury  caus- 
ing death  was  inflicted  in  the  District  of  Colum- 


bia, failure  to  aver  that  death  took  place 
therein  was  not  a  jurisdictional  defect.  Cr.Code 
§  336,  18  U.S.C.  §  553.  Bostic  v  Rives,  107 
F.2d  649,  1939  U.S.  App.  LEXIS  2799  (1939). 

An  indictment  for  homicide,  which  charges 
that  defendant  threw  a  person  into  the  water, 
and  that  the  person  was  there  "drowned,"  but 
fails  to  charge  that  she  died,  is  not  cured  by  an 
averment  in  the  conclusion  of  the  indictment, 
"and  so  the  grand  jurors,"  etc.,  "do  say  that  the 
said  F.  B.,  her,  the  said  A. W,  in  the  manner  and 
by  the  means  aforesaid,  feloniously,"  etc.,  "did 
kill  and  murder,  against  the  form  of,"  etc.;  for 
this  part  of  an  indictment  is  considered  as 
containing  only  conclusions  of  law  concerning 
the  effect  of  the  preceding  allegations  of  fact, 
and  cannot  operate  to  supply  defects  in  the 
statement  of  facts.  U.S.  v  Barber,  20  D.C.  79 
(D.C.Sup.  1891). 

An  indictment  for  murder,  which  charges 
that  the  accused  did  feloniously,  etc.,  throw  a 
certain  person  into  a  certain  canal,  wherein 
there  was  a  great  quantity  of  water,  by  means 
of  which  the  said  person  in  the  canal  aforesaid 
with  the  water  aforesaid,  "was  then  and  there 
mortally  choked,  suffocated,  and  drowned,"  is 
fatally  defective,  on  arrest  of  judgment,  for  the 
failure  to  conclude  with  an  averment  that  she 
died  by  means  of  being  thus  "mortally  choked, 
suffocated,  and  drowned."  U.S.  v.  Barber,  20 
D.C.  79  (D.C.Sup.  1891). 

In  an  indictment  for  murder  no  degree  of 
emphasis  in  stating  the  mortal  or  fatal  nature 
of  the  prisoner's  act  can  make  that  statement 
amount  to  an  averment  that  the  injured  person 
actually  died;  much  less  that  he  died  by  that 
means.  The  sole  office  of  that  averment  is  to 
state  that  the  prisoner's  act  was  homicidal;  the 
result  of  that  act,  being  a  separate  fact  and 
element  in  the  crime  of  murder,  must  be  specif- 
ically averred.  It  is  therefore  absolutely  neces- 
sary to  state  that  the  party  murdered  died  of 
the  injury  that  he  received.  U.S.  v.  Barber,  20 
D.C.  79  (D.C.Sup.  1891). 

—  Place  of  offense,  indictment  or  informa- 

tion. 

An  indictment  for  murder,  which  alleges  that 
the  crime  was  committed  in  the  District  of 
Columbia,  and  in  a  certain  house  situated 
therein,  is  not  insufficient  because  it  omits  to 
allege  the  precise  locality  of  the  house. 
Lanckton  v  U.S.,  18  App.D.C.  348,  1901  U.S. 
App.  LEXIS  5069  (1901). 

—  Specification  of  grade  or  degree  of  ho- 

micide, indictment  or  information. 

An  indictment  charging  a  defendant  with 
felony-murder,  charged  first  degree  murder, 
even  though  indictment  omitted  an  allegation 
to  the  effect  that  accused  was  of  sound  memory 
and  discretion.  D.C.  Code  1951,  §  22-2401. 
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Coleman  v.  U.S.,  295  F.2d  555,  1961  U.S.  App. 
LEXIS  3632  (C.A.D.C.  1961). 

Fact  that  indictment's  first-degree  murder 
counts,  which  alleged  that  defendant  purposely 
beat,  stabbed,  shot  or  strangled  various  vic- 
tims, thereby  causing  injuries  resulting  in  their 
death,  did  not  allege  that  defendant  had  a 
purpose  of  intent  to  kill  was  not  a  defect  requir- 
ing dismissal  of  counts  or  that  the  counts  be 
construed  as  charging  murder  in  second  degree, 
in  view  of  fact  that  counts  sufficiently  notified 
defendant  of  charges  against  him  and  that  his 
counsel  was  aware  throughout  the  proceedings 
that  defendant  was  charged  with  first-degree 
murder.  D.C.  Code  §  22-2401;  D.C.  Code  SCR, 
Criminal  Rule  7(c).  Hackney  v.  United  States, 
389  A.2d  1336,  1978  D.C.  App.  LEXIS  479 
(1978),  writ  of  certiorari  denied  by  439  U.S. 
1132,  99  S.  Ct.  1054,  59  L.  Ed.  2d  95,  1979  U.S. 
LEXIS  645  (1979). 

—  Wound  or  other  injury  causing  death, 

indictment  or  information. 

An  indictment  for  murder  under  Code,  §  798, 
D.C.  Code  1929,  T.  6,  §  21,  which  charges  that 
the  defendant  did  "choke,  suffocate,  and  stran- 
gle" a  certain  person,  "of  which  said  choking, 
suffocating,  and  strangling"  the  said  person 
died,  is  sufficient,  although  there  is  no  allega- 
tion that  the  choking  was  "mortal."  Hamilton  v. 
U.S.,  26  App.D.C.  382,  1905  U.S.  App.  LEXIS 
5377  (1905). 

An  indictment  for  murder,  averring  that  the 
prisoner  pushed  A.W.  into  a  canal,  who  was 
"then  and  there  mortally  choked,  suffocated, 
and  drowned,"  is  fatally  defective  on  arrest  of 
judgment  for  want  of  the  averment  that  she 
died  by  this  means,  and  is  not  cured  by  the 
conclusion  that  the  prisoner  feloniously,  etc., 
"did  kill  and  murder,"  these  being  only  conclu- 
sions of  law.  U.S.  V  Barber,  20  D.C.  79 
(D.C.Sup.  1891). 

Instructions. 

—  Accident  or  misfortune,  instructions. 

Record  failed  to  establish  proof  of  claim  that 
trial  court  erred  in  failing  to  instruct  jury 
adequately  as  to  accidental  homicide.  United 
States  V  Dent,  477  F.2d  447,  1973  U.S.  App. 
LEXIS  10804  (C.A.D.C.  1973). 

Where  question  of  accidental  death  was  only 
contested  issue  in  homicide  case  and  jury  re- 
ceived no  guidance  on  this  issue  from  trial 
court,  second-degree  murder  conviction  was  re- 
versed for  new  trial  under  proper  instructions. 
Thomas  v  United  States,  419  F.2d  1203,  1969 
U.S.  App.  LEXIS  10029  (C.A.D.C.  1969). 

—  Aiding  and  abetting,  instructions. 

There  was  no  reasonable  possibility  that  the 
jury  applied  an  arguably  ambiguous  general 
instruction  on  aiding  and  abetting  given  in 
prosecution  of  defendant  and  co-defendant  for 


first-degree  premeditated  murder  so  as  to  im- 
properly exempt  the  government  from  its  bur- 
den of  proving  that  they  each  premeditated  and 
deliberated  over  killing  the  victim,  and,  thus, 
reversal  of  defendant's  murder  conviction  was 
not  warranted  based  on  the  instruction;  trial 
court,  in  instructing  jury  on  elements  of  the 
offense,  took  care  to  state  that  the  government 
had  to  prove  that  defendants  caused  the  death 
of  victim  that  they  did  so  with  a  specific  intent 
to  kill  victim,  and  that  they  did  so  after  pre- 
meditation and  deliberation,  and  in  context, 
the  thrust  of  the  instruction  was  that  an  accom- 
plice might  be  guilty  without  having  performed 
all  the  physical  actions  necessary  to  complete 
the  charged  offense,  not  that  an  accomplice 
might  be  guilty  without  having  the  requisite 
mental  state  for  that  offense.  Ewing  v.  United 
States,  36  A.3d  839,  2012  D.C.  App.  LEXIS  23 
(2012),  writ  of  certiorari  denied  by  2013  U.S. 
LEXIS  3092,  81  U.S.L.W.  3579  (U.S.  Apr.  15, 
2013). 

Trial  court  error  in  providing  the  "natural 
and  probable  consequences"  aiding  and  abet- 
ting jury  instruction  did  not  constitute  plain 
error,  in  prosecution  for  murder;  defendant 
failed  to  show  a  reasonable  probability  that  the 
error  had  a  prejudicial  effect  on  the  outcome  of 
the  trial,  as  defendant  never  argued  that  he 
lacked  the  intent  to  commit  first-degree  mur- 
der, rather,  he  argued  that  he  was  not  present 
when  the  murder  occurred.  Martinez  v.  United 
States,  982  A.2d  789,  2009  D.C.  App.  LEXIS 
546  (2009). 

"Natural  and  probable  consequences"  lan- 
guage in  aiding-and-abetting  instruction, 
which  erroneously  permitted  liability  to  be 
predicated  on  negligence  rather  than  requisite 
mental  state  of  premeditation  and  deliberation 
and  intent  to  kill,  was  harmless  beyond  a 
reasonable  doubt  as  to  defendant  convicted  of 
first-degree  premeditated  murder  in  connection 
with  fatal  beating;  conviction  of  codefendant  for 
lesser-included  offense  of  armed  second-degree 
murder  showed  that  jury  regarded  defendant, 
not  codefendant,  as  the  principal,  and  there 
was  no  reasonable  probability  that  jury  con- 
victed defendant  on  an  aiding-and-abetting 
theory  Fortson  v  United  States,  979  A.2d  643, 
2009  D.C.  App.  LEXIS  378  (2009),  amended  bv 
2009  D.C.  App.  LEXIS  692  (D.C.  Sept.  3,  2009). 

Plain  error  of  trial  court  by  including  in 
aiding  and  abetting  instruction  "natural  and 
probable  consequences"  language  that  allowed 
jury  to  convict  defendants  of  first-degree  mur- 
der while  armed  without  finding  the  necessary 
mens  rea  for  first-degree  murder,  in  trial  of  five 
defendants  arising  out  of  beating  of  homeless 
man  and  murder  of  passerby  who  tried  to 
intervene,  resulted  in  a  miscarriage  of  justice 
such  that  the  plain  error  rule  required  convic- 
tions of  defendants  for  first-degree  murder 
while  armed  be  reversed  and  convictions  in- 
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stead  be  entered  for  second-degree  murder 
while  armed;  defendants  were  tried  as  aiders 
and  abettors,  the  principals  who  committed  the 
murder  were  not  codefendants,  there  was  no 
compelling  evidence  that  the  defendants  per- 
sonally had  the  intent  to  kill  and  acted  with 
premeditation  and  deliberation  in  doing  so,  but 
there  was  evidence  that  defendants  acted  with 
malice,  as  required  to  support  conviction  for 
second-degree  murder.  Perez  v.  United  States, 
968  A.2d  39,  2009  D.C.  App.  LEXIS  57  (2009), 
writ  of  certiorari  denied  by  558  U.S.  975,  130  S. 
Ct.  474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS 
7527,  78  U.S.L.W.  3237  (2009),  writ  of  certiorari 
denied  by  558  U.S.  975,  130  S.  Ct.  473,  175  L. 
Ed.  2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W. 
3237  (2009). 

Plain  error  of  trial  court,  in  trial  of  five 
defendants  arising  out  of  beating  of  homeless 
man  and  murder  and  assaults  of  passersby  who 
tried  to  intervene,  by  including  in  aiding  and 
abetting  instruction  "natural  and  probable  con- 
sequences" language  which  allowed  jury  to  con- 
vict defendants  of  first-degree  murder  while 
armed  without  finding  the  necessary  mens  rea, 
affected  the  substantial  rights  of  the  defen- 
dants, for  purposes  of  determining  whether  the 
first-degree  murder  convictions  should  be  re- 
versed on  plain  error  review,  as  the  govern- 
ment's sole  theory  of  defendants'  liability  for 
murder  was  as  aiders  and  abettors,  aiding  and 
abetting  liability  for  murder  required  a  princi- 
pal, the  principals  who  committed  the  murder 
were  not  codefendants,  and  the  prosecution 
argued  that  defendants  were  guilty  of  first- 
degree  murder  if  the  principals  had  acted  with 
premeditation  and  deliberation.  Perez  v.  United 
States,  968  A.2d  39,  2009  D.C.  App.  LEXIS  57 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7527,  78  U.S.L.W.  3237  (2009),  writ 
of  certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
473,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7505, 
78  U.S.L.W  3237  (2009). 

Error  of  trial  court,  in  trial  of  five  defendants 
arising  out  of  beating  of  homeless  man  and 
murder  and  assaults  of  passersby  who  tried  to 
intervene,  by  including  in  aiding  and  abetting 
instruction  "natural  and  probable  conse- 
quences" language  which  allowed  jury  to  con- 
vict defendants  of  first-degree  murder  while 
armed  without  finding  the  necessary  mens  rea 
for  first-degree  murder,  was  plain  error,  for 
purposes  of  plain  error  review,  as  the  instruc- 
tion imposed  liability  on  an  accomplice  for  a 
crime  committed  by  a  principal  based  on  the 
accomplice's  negligence.  Perez  v.  United  States, 
968  A.2d  39,  2009  D.C.  App.  LEXIS  57  (2009), 
writ  of  certiorari  denied  by  558  U.S.  975,  130  S. 
Ct.  474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS 
7527,  78  U.S.L.W.  3237  (2009),  writ  of  certiorari 
denied  by  558  U.S.  975,  130  S.  Ct.  473,  175  L. 


Ed.  2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W. 
3237  (2009). 

Error  was  harmless  beyond  a  reasonable 
doubt,  as  to  aiding  and  abetting  instruction 
given,  in  prosecution  for  first-degree  premedi- 
tated murder,  which  was  not  only  unsupported 
by  evidence  but  also  eliminated  the  mens  rea 
requirement  of  first-degree  premeditated  mur- 
der; government's  theory  was  that  first  man 
fired  nonfatal  shots  and  that  defendant  was 
liable  as  principal  who  fired  fatal  shots,  while 
defendant's  theory  was  that  second  man  fired 
fatal  shots,  but  no  reasonable  reading  of  evi- 
dence would  have  led  jury  to  conclude  that 
defendant  aided  and  abetted  second  man,  and 
likelihood  of  prejudicial  jury  confusion  was  neg- 
ligible, because  prosecution  consistently  took 
position  that  defendant  fired  fatal  shots,  and 
parties'  closing  arguments  focused  on  credibil- 
ity of  witnesses  who  gave  contrasting  versions 
of  events  and  did  not  discuss  aiding  and  abet- 
ting liability  Tyree  v.  United  States,  942  A.2d 
629,  2008  D.C.  App.  LEXIS  31  (2008),  writ  of 
certiorari  denied  by  556  U.S.  1130,  129  S.  Ct. 
1612,  173  L.  Ed.  2d  1000,  2009  U.S.  LEXIS 
2077,  77  U.S.L.W.  3528  (2009). 

Evidence  did  not  warrant  instruction  on  aid- 
ing and  abetting,  in  prosecution  for  first-degree 
premeditated  murder;  witnesses  testified  that 
a  man  other  than  defendant  fired  several  shots 
at  victim,  three  of  which  hit  him  in  the  legs  and 
brought  him  to  the  ground,  after  which  defen- 
dant shot  him  twice,  in  the  back,  with  his 
shotgun,  but  an  autopsy  found  that  the  leg 
wounds  were  not  fatal  and  that  it  was  the 
shotgun  blasts  to  the  back  that  killed  the  vic- 
tim, and  thus,  if  jury  believed  defendant  fired 
the  shotgun,  then  defendant  was  a  principal 
who  could  not  aid  and  abet  himself,  while  if  jury 
did  not  believe  he  fired  the  shotgun,  and  in- 
stead believed  it  was  fired  by  someone  other 
than  the  man  who  shot  at  victim's  legs,  defen- 
dant was  a  nonparticipant.  Tyree  v.  United 
States,  942  A.2d  629,  2008  D.C.  App.  LEXIS  31 
(2008),  writ  of  certiorari  denied  by  556  U.S. 
1130,  129  S.  Ct..  1612,  173  L.  Ed.  2d  1000,  2009 
U.S.  LEXIS  2077,  77  U.S.L.W.  3528  (2009). 

—  Cause  of  death,  instructions. 

Jury  instructions  inadequately  expressed  de- 
fense theory  of  independent  cause  of  death  of 
victim,  where  instruction  told  jury  no  more 
than  that  defendant  denied  killing  victim, 
phrase  "independent  cause,"  or  its  equivalent, 
and  legal  principle  involved,  were  not  men- 
tioned in  instructions,  and  judge's  expansion  of 
standard  instruction  on  causation  in  murder 
and  manslaughter  had  effect  of  emphasizing 
Government's  theory.  Stack  v.  United  States, 
519  A.2d  147,  1986  D.C.  App.  LEXIS  493 
(1986). 

In  prosecution  for  murder  of  victim,  who  was 
assaulted  during  purse-snatching  incident  and 
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who  died  six  days  later  at  hospital  after  deci- 
sion was  made  to  discontinue  heroic  measures 
to  keep  her  alive,  trial  court  properly  refused  to 
instruct  jury  that  they  should  find  defendant 
not  guilty  of  murder  if  Government  failed  to 
prove  beyond  a  reasonable  doubt  that  defen- 
dant caused  victim's  death  because  actions  of 
physician  in  discontinuing  such  heroic  mea- 
sures constituted  intentional  or  wilful  malprac- 
tice or  were  an  abnormal  response  to  a  situa- 
tion caused  by  defendant's  act;  failure  to  give 
such  an  instruction  was  proper  in  absence  of 
evidence  as  to  what  constituted  "intentional  or 
wilful  malpractice"  or  "abnormal  response"  and 
to  demonstrate  that  actions  of  physician 
breached  such  standard.  D.C.  Code  §  22-2401. 
In  re  N.,  406  A.2d  1275,  1979  D.C.  App.  LEXIS 
452  (1979). 

—  Commission  or  attempt  to  commit  other 
offense,  instructions. 

In  prosecution  for  felony  murder  against  de- 
fendants who  during  armed  robbery  handcuffed 
75-year-old  victim  who  died  on  arrival  at  hos- 
pital shortly  thereafter,  instructions  on  felony- 
murder were  not  deficient  in  not  requiring  jury 
to  find  that  death  was  a  foreseeable  result  of 
defendants'  behavior,  since  under  District  of 
Columbia  felony  murder  statute  malice  is  im- 
plied from  commission  of  the  robbery.  D.C. 
Code  §  22-2401.  United  States  v.  Branic,  495 
F.2d  1066,  1974  U.S.  App.  LEXIS  9266 
(C.A.D.C.  1974). 

Felony-murder  instruction  which  has  been 
used  in  the  District  of  Columbia  jurisdiction,  as 
well  as  the  one  proposed  for  use  by  the  Junior 
Bar  Association,  reflects  an  understanding  that 
the  statute  embraces  occasions  when  the  jury 
may  properly  be  urged  to  find  that  the  homi- 
cidal act  fell  outside  the  scope  of  the  felonious 
crime  which  the  parties  undertook  to  commit; 
accordingly,  it  was  error  for  the  trial  court  to 
forbid  defense  counsel  to  argue  to  the  jury  that 
the  fatal  stabbing  of  the  victim  by  one  of  the 
defendants  was  an  unexpected  response  to  his 
being  slapped  in  the  face  by  the  victim,  was 
independent  of  any  common  purpose  to  rape, 
and  was  without  the  scope  of  the  felonious 
crime  which  the  three  defendants  undertook  to 
commit.  D.C.  Code  §§  22-105,  22-2401.  United 
States  V.  Heinlein,  490  F.2d  725,  1973  U.S.  App. 
LEXIS  7581  (C.A.D.C.  1973).  " 

Evidence,  in  felony-murder  prosecution,  pre- 
sented jury  question  as  to  whether  there  was 
such  an  "arrest"  of  accused  prior  to  killing  of  an 
officer,  as  to  break  essential  link  between  the 
robbery  and  the  killing,  and  such  issue  was 
properly  submitted  to  jury  under  instructions 
explaining  the  issue  and  what  constituted  ar- 
rest. D.C.  Code  1951,  §  22-2401.  Coleman  v. 
U.S.,  295  F.2d  555,  1961  U.S.  App.  LEXIS  3632 
(C.A.D.C.  1961). 


Where  defendant  testified  that  he  entered 
store  with  definite  purpose  of  committing  rob- 
bery, but  that  a  moment  later  he  changed  his 
mind  and  drew  pistol  from  pocket  hoping  to 
quiet  woman  in  charge,  and  thus  to  escape 
detection  and  arrest,  but  in  excitement  pistol 
was  unintentionally  discharged,  instruction 
that,  if  defendant  voluntarily  abandoned  his 
plan  to  rob  before  fatal  shot  was  fired,  defen- 
dant would  not  be  guilty  of  murder  in  first 
degree,  fully  protected  defendant's  legal  rights. 
D.C.  Code  1940,  §  22-2401.  Mumforde  v.  U.S., 
130  F.2d  411,  1942  U.S.  App.  LEXIS  3113 
(1942). 

In  prosecution  against  two  defendants  for 
murder  in  perpetration  of  robbery,  instruction 
that  if  defendants  agreed  to  commit  petit  lar- 
ceny and  that  no  force  of  arms  was  contem- 
plated, then  defendant  was  not  liable  for  con- 
sequences of  shot  fired  by  codefendant,  held 
properly  refused  in  view  of  testimony,  and  in- 
struction that  if  before  crime  is  committed 
person  to  agreement  honestly  withdraws,  he  is 
not  guilty  if  other  person  commits  crime.  Code 
of  Laws  of  1901,  §  798  et  seq.  Marcus  v.  U.S., 
86  F.2d  854,  1936  U.S.  App.  LEXIS  3877  (1936). 

In  prosecution  for  murder  in  perpetration  of 
robbery  wherein  defendant  testified  that  he  did 
not  intentionally  shoot  deceased,  but  that, 
while  he  was  armed  with  pistol,  he  was  en- 
gaged in  attempt  to  steal  meat  from  a  truck, 
instruction  that  to  make  offense  murder  in  first 
degree,  there  should  be  actual  intent  to  kill 
and,  if  defendant  did  not  have  purpose  to  kill, 
then  defendants  would  be  guilty  of  murder  in 
second  degree,  held  proper  where  evidence  did 
not  justify  verdict  of  "manslaughter"  which  is 
unlawful  killing  of  another  without  malice, 
express  or  implied.  Code  of  Laws  of  1901,  §  798 
et  seq.  Marcus  v.  U.S.,  86  F.2d  854,  1936  U.S. 
App.  LEXIS  3877  (1936). 

Trial  court's  instructions  in  felony-murder 
trial  did  not  have  to  require  jury  to  find  "close 
and  strong  relationship,"  "intimate  connection," 
or  "direct  and  substantial  causal"  nexus  be- 
tween robbery  and  killing;  such  language 
would  require  jury  to  quantify  respective  sig- 
nificance of  diff"erent  causal  factors  whenever 
defendant  has  several  possible  reasons  for 
flight  in  course  of  which  killing  occurs.  Johnson 
V.  United  States,  671  A.2d  428,  1995  D.C.  App. 
LEXIS  149  (1995). 

Trial  court's  failure  to  instruct  jury,  in  felony- 
murder trial  arising  out  of  vehicle  crash  during 
police  chase,  that  it  had  to  find  that  avoidance 
of  apprehension  for  robbery  was  "significant"  or 
"substantial"  cause  of  defendants'  decision  to 
flee  was  not  error,  in  context  of  court's  entire 
instructions,  and  given  evidence  showing  that 
flight  began  as  briefly  as  six  minutes  after 
robbery  assault.  Johnson  v.  United  States,  671 
A.2d  428,  1995  D.C.  App.  LEXIS  149  (1995). 
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Trial  court's  jury  instructions,  in  felony-mur- 
der trial  arising  out  of  vehicle  crash  during 
police  chase,  did  not  dilute  causal  requirement 
so  that  any  motivational  influence  of  robbery, 
no  matter  how  slight  or  trivial,  was  enough  for 
conviction,  but,  instead,  instructions  ade- 
quately insured  that,  before  convicting,  jury 
found  significant  motivational  link  between  de- 
fendants' desire  to  complete  robbery  and  flight 
resulting  in  homicide,  even  though  instructions 
required  that  specific  actions  leading  to  fatal 
injuries  be  part  of  defendant's  efforts  to  suc- 
cessfully complete  robbery  and  be  motivated  "at 
least  in  part"  by  desire  to  avoid  apprehension 
with  stolen  property;  trial  court  also  told  jury 
that  to  convict  it  had  to  find  that  at  time  that 
car  fled  from  police  the  defendant  was  still  in 
process  of  transporting  robbery  proceeds  from 
area  of  crime  to  avoid  apprehension  and  detec- 
tion of  property.  Johnson  v.  United  States,  671 
A.2d  428,  1995  D.C.  App.  LEXIS  149  (1995). 

With  respect  to  felony-murder  charge  against 
passenger  of  vehicle  involved  in  fatal  crash, 
trial  court's  jury  instruction  reinforced  neces- 
sity of  causal  link  between  robbery  and  homi- 
cide and  allowed  conviction  only  if  jury  found 
that  flight  was  part  of  his  "common  effort"  with 
driver,  acting  together,  to  complete  robbery, 
and,  thus,  instruction  fairly  permitted  passen- 
ger's conviction  as  accomplice  to  felony  murder. 
Johnson  v  United  States,  671  A.2d  428,  1995 
D.C.  App.  LEXIS  149  (1995). 

Court  properly  refused  to  instruct  jury  that  it 
had  to  find  killing  took  place  "in  furtherance  of" 
underlying  felony,  rather  than  during  or  in  the 
course  of  the  underlying  felony,  to  convict  de- 
fendant of  felony-murder;  there  was  evidence 
that  defendant  was  the  actual  killer,  he  was 
seen  with  the  gun  in  his  hand  that  was  proba- 
bly the  murder  weapon,  and  he  later  confessed 
that  he  had  "shot  that  man."  D.C.  Code  1981, 
§  22-2401.  Butler  v.  United  States,  614  A.2d 
875,  1992  D.C.  App.  LEXIS  188  (1992),  writ  of 
certiorari  denied  by  506  U.S.  1009,  113  S.  Ct. 
625,  121  L.  Ed.  2d  558,  1992  U.S.  LEXIS  7611, 
61  U.S.L.W.  3401  (1992). 

Since  evidence  established  that  defendants 
were  engaged  jointly  in  the  perpetration  of  a 
"general  hold-up"  which  encompassed  both  the 
store  itself  and  any  other  victims  they  chose  to 
rob  while  inside,  jury  was  properly  instructed 
that,  to  return  a  guilty  verdict  on  felony-mur- 
der count  as  charged  in  indictment,  jury  had  to 
find  that  killing  of  store  owner  took  place  while 
defendants  perpetrated  or  attempted  to  perpe- 
trate the  robbery  of  both  the  store  and  of  a 
customer  of  that  store;  defendants  were  not 
entitled  to  have  jury  instructed  that  defendants 
were  entitled  to  an  acquittal  if  jury  found  the 
theft  of  the  customer  to  be  an  afterthought,  i.e., 
that  defendants  did  not  have  the  intent  to  rob 
the  customer  until  after  the  shooting  of  the 
store  owner.  Jones  v.  United  States,  483  A.2d 


1149,  1984  D.C.  App.  LEXIS  518  (1984),  writ  of 
certiorari  denied  by  471  U.S.  1118,  105  S.  Ct. 
2363,  86  L.  Ed.  2d  263,  1985  U.S.  LEXIS  1953, 
53  U.S.L.W.  3824  (1985). 

—  Defense  of  another,  instructions. 

Jury  should  be  instructed  on  law  concerning 
defense  of  third  persons  where  force  used  by 
defender  of  third  person  was  not  excessive  as  a 
matter  of  law.  Graves  v.  United  States,  554  A.2d 
1145,  1989  D.C.  App.  LEXIS  37  (1989). 

Instruction  on  defense  of  third  persons  was 
required  where  defendant  could  reasonably 
have  believed  his  pregnant  wife  was  in  immi- 
nent danger  of  bodily  harm  when  participant  in 
altercation  with  defendant  lunged  at  wife. 
Graves  v.  United  States,  554  A.2d  1145,  1989 
D.C.  App.  LEXIS  37  (1989). 

In  order  to  justify  instruction  on  defense  of  a 
third  person,  defendant  must  point  to  evidence 
fairly  tending  to  show  that  he  reasonably  be- 
lieved the  force  used  was  necessary  to  avert 
serious  bodily  harm  to  the  third  person.  Graves 
V.  United  States,  554A.2d  1145,  1989  D.C.  App. 
LEXIS  37  (1989). 

Fact  that  defendant's  own  testimony  sup- 
ported only  self-defense  instruction  because  he 
stated  that  he  struck  victim  with  hatchet  only 
when  victim  confronted  him  with  knife  did  not 
preclude  defendant's  request  for  instruction  on 
defense  of  third  person.  Fersner  v.  United 
States,  482  A.2d  387,  1984  D.C.  App.  LEXIS 
486  (1984). 

Proper  instruction  regarding  defense  of  a 
third  person  includes  instruction  on  use  of 
deadly  force  and  caution  concerning  use  of 
excessive  force.  Fersner  v.  United  States,  482 
A.2d  387,  1984  D.C.  App.  LEXIS  486  (1984). 

In  order  to  provide  basis  for  instruction  on 
defense  of  third  person,  defendant  must  point 
to  evidence  fairly  tending  to  show  that  he 
reasonably  believed  particular  deadly  force 
used  to  avert  serious  bodily  harm  to  victim  was 
necessary,  not  excessive,  under  circumstances. 
Fersner  v.  United  States,  482  A.2d  387,  1984 
D.C.  App.  LEXIS  486  (1984). 

Even  if  defendant  was  entitled  to  use  deadly 
force  in  defense  of  another,  i.e.,  force  likely  to 
cause  death  or  serious  bodily  harm,  there  are 
degrees  of  deadly  force;  on  some  occasions  it 
may  be  reasonable  only  to  cause  serious  bodily 
harm  not  threatening  life  itself.  Fersner  v. 
United  States,  482  A.2d  387,  1984  D.C.  App. 
LEXIS  486  (1984). 

—  Defense  of  habitation,  instructions. 

In  a  prosecution  for  homicide,  which  occurred 
in  defendant's  own  home,  where  defendant's 
right  to  have  a  pistol  in  the  house  was  not  in 
any  way  questioned,  and  the  issue  was  whether 
the  killing  was  justifiable,  requests  for  charges 
that  defendant  had  a  right  to  have  the  pistol  in 
his  house,  and,  if  necessary,  to  use  it,  were 
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properly  denied.  Price  v.  U.S.,  276  F.  628,  1921 
U.S.  App.  LEXIS  2127  (1921). 

—  Deliberation  and  premeditation,  in- 
structions. 

In  prosecution  for  murder  committed  in  Dis- 
trict of  Columbia,  refusal  of  requested  instruc- 
tion permitting  jury  to  weigh  evidence  of  ac- 
cused's mental  deficiencies,  which  were  short  of 
insanity  in  legal  sense,  in  determining  the  fact 
of  accused's  capacity  for  premeditation  and 
deliberation,  was  not  error.  D.C.  Code  1940, 
§  22-2401.  Fisher  v.  U.S.,  66  S.Ct.  1318,  1946 
U.S.  LEXIS  2178  (U.S.Dist.Col.  1946). 

Charge  in  homicide  prosecution  should  focus 
primarily  on  defendant's  actual  thought  pro- 
cesses in  terms  of  meditation  and  conscious 
weighing  of  alternatives  and  the  appreciable 
time  element  is  subordinate,  necessary  for  but 
not  sufficient  to  establish  deliberation.  D.C. 
Code  1961,  §§  22-2401,  22-2403.  Austin  v. 
United  States,  382  F2d  129,  1967  U.S.  App. 
LEXIS  5997  (CA.D.C.  1967). 

"Appreciable  time"  charge  in  homicide  prose- 
cution is  a  meaningful  way  to  convey  to  jury  the 
core  meaning  of  premeditation  and  deliberation 
and  for  that  reason  should  be  given  at  least 
where  specifically  requested  by  defense.  D.C. 
Code  1961,  §§  22-2401,  22-2403.  Austin  v. 
United  States,  382  F.2d  129,  1967  U.S.  App. 
LEXIS  5997  (CA.D.C.  1967). 

Court's  refusal  in  homicide  prosecution  to 
state  that  the  time  one  must  have  for  deliber- 
ation be  "some  appreciable  period  of  time" 
rather  than  "some  period  of  time"  as  originally 
proposed  by  judge  was  compounded  by  charge 
of  court  that  the  time  to  deliberate  may  be  in 
the  nature  of  hours,  minutes  or  seconds.  D.C. 
Code  1961,  §§  22-2401,  22-2404.  Austin  v. 
United  States,  382  F.2d  129,  1967  U.S.  App. 
LEXIS  5997  (CA.D.C  1967). 

Psychiatric  testimony  which  went  no  further 
than  to  say  that  accused  was  the  kind  of  person 
who  was  apt  to  conceive  and  carry  into  effect  a 
brutal  murder  because  of  his  psychiatric  ag- 
gressive tendencies  and  his  low  emotional  re- 
sponse to  situations  which  would  deter  ordi- 
nary men  did  not  authorize  instruction  on  issue 
whether  the  psychopathic  characteristics  of  de- 
fendant prevented  him  from  forming  deliberate 
intent  necessary  to  constitute  first  degree  mur- 
der. Fisher  v.  U.S.,  149  R2d  28,  1945  U.S.  App. 
LEXIS  2550  (1945). 

Where  defendant,  charged  with  first  degree 
murder,  relied  on  theory  of  drunkenness  to 
show  that  there  was  no  premeditation  or  delib- 
eration, instruction  adequately  covered  subject 
of  deliberation  and  premeditation.  Mergner  v. 
U.S.,  147  R2d  572,  1945  U.S.  App.  LEXIS  2170 
(1945). 

Trial  court's  re-instruction  to  jury  during  its 
deliberations  in  prosecution  for  first-degree 
premeditated  murder  that  premeditation  and 


deliberation  could  occur  "during  the  beating," 
but  that  jury  had  to  find  that  they  "occurred 
before  the  killing,"  in  response  to  jury's  note 
asking  whether  the  premeditation  and  deliber- 
ation necessary  for  the  offense  could  have  oc- 
curred during,  rather  than  before,  the  alterca- 
tion that  resulted  in  the  homicide,  adequately 
dispelled  jury's  difficulties  with  concrete  accu- 
racy, and,  thus,  was  appropriate;  jury  evinced 
no  confusion  about  need  to  base  its  findings  on 
the  evidence,  nor  any  inclination  to  indulge  in 
undue  speculation,  and  trial  court's  prior  in- 
structions had  made  jury  well  aware  of  the 
necessity  for  proof  beyond  a  reasonable  doubt  of 
each  element  of  the  offense,  including  premed- 
itation and  deliberation.  Ewing  v.  United 
States,  36  A.3d  839,  2012  D.C.  App.  LEXIS  23 
(2012),  writ  of  certiorari  denied  by  2013  U.S. 
LEXIS  3092,  81  U.S.L.W.  3579  (U.S.  Apr.  15, 
2013). 

Erroneous  pre-deliberation  "attitude  and 
conduct"  instruction,  which  might  have  been 
understood  to  encourage  jurors  to  surrender 
their  honest  convictions  in  order  to  reach  agree- 
ment, did  not  require  reversal,  in  murder  pros- 
ecution, as  instruction  included  additional  lan- 
guage balanced  against  the  desirability  of 
agreement  that  reminded  the  jurors  not  to 
surrender  their  honestly  held  convictions,  even 
if  that  prevented  agreement.  Heath  v.  United 
States,  26  A.3d  266,  2011  D.C.  App.  LEXIS  434 
(2011). 

Pre-deliberation  "attitude  and  conduct"  in- 
struction, cautioning  jurors  that  "the  final  test" 
of  the  quality  of  their  services  would  be  found  in 
the  verdict  jurors  rendered  and  not  in  the 
preliminary  opinions  any  juror  might  have  be- 
fore jury  reached  its  verdict  was  inappropriate, 
and  was  to  be  avoided,  in  murder  prosecution, 
as  instruction  might  be  understood  to  encour- 
age jurors  to  surrender  their  honest  convictions 
in  order  to  reach  agreement.  Heath  v.  United 
States,  26  A.3d  266,  2011  D.C.  App.  LEXIS  434 
(2011). 

Supporting  inference  of  concealment,  and  to 
a  lesser  extent  flight,  was  evidence  that  murder 
defendant  put  on  a  dark  shirt  and  hat  over  his 
clothes  just  before  shootings,  removed  them  as 
he  quickly  walked  away  toward  his  car  and  left 
scene,  and  returned  later  without  the  tell-tale 
clothes,  and  thus,  court's  instruction  permit- 
ting, but  not  requiring,  jury  to  consider  this  as 
evidence  of  consciousness  of  guilt  on  defen- 
dant's part  was  not  an  abuse  of  discretion,  and 
although  the  evidence  of  flight  or  concealment 
by  codefendant  was  thinner,  any  arguable  error 
in  including  him  within  reach  of  instruction 
was  not  prejudicial  enough  to  require  reversal. 
Lloyd  V.  United  States,  806  A.2d  1243,  2002 
D.C.  App.  LEXIS  531  (2002). 

—  Grade  or  degree  of  offense,  instruc- 
tions. 

Under  District  of  Columbia  law,  an  accused 
in  a  criminal  trial  is  not  entitled  to  an  instruc- 
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tion  based  on  evidence  of  mental  weakness 
short  of  legal  insanity,  which  would  reduce  fiis 
crime  from  first  to  second-degree  murder.  D.C. 
Code  1940,  §§  22-2401,  22-2403,  22-2404. 
Fisher  v.  U.S.,  66  S.Ct.  1318,  1946  U.S.  LEXIS 
2178  (U.S.Dist.Col.  1946). 

Court's  instruction  on  second  degree  murder 
as  lesser  included  offense  of  felony-murder  was 
properly  given  where  evidence  so  warranted 
and  where  defendants  made  timely  request 
therefor.  D.C.  Code  §§  22-2401,  22-2403. 
United  States  v.  Robinson,  475  F.2d  376,  1973 
U.S.  App.  LEXIS  11290  (C.A.D.C.  1973). 

If  defendant  presses  no  objection,  judge  may 
instruct  jury  to  render  verdicts  on  both  first- 
degree  felony  murder  count  and  second-degree 
murder  count,  assuming  judge  concludes  the 
instruction  will  not  confuse  jury;  however,  if 
defendant  insists  that  charge  of  second-degree 
murder  be  submitted  to  jury  solely  as  lesser 
offense  included  within  first-degree  murder 
charge,  and  if  he  makes  a  timely  motion  or 
objection,  he  is  entitled  to  an  instruction  direct- 
ing jury  (a)  to  first  consider  issue  of  guilt  as  to 
first-degree  murder;  (b)  in  the  event  of  acquit- 
tal, to  consider  guilt  of  second-degree  murder 
as  lesser  included  offense;  and  (c)  in  the  event 
of  verdict  of  guilty  of  first-degree  murder,  to 
enter  no  verdict  concerning  second-degree  mur- 
der. United  States  v.  Butler,  455  F.2d  1338, 
1971  U.S.  App.  LEXIS  7080  (C.A.D.C.  1971). 

Jury  may  be  instructed  on  second-degree 
murder  as  a  lesser  included  offense  even 
though  indictment  is  solely  for  felony-murder. 
D.C.  Code  §§  22-2401,  22-2403.  Fuller  v. 
United  States,  407  F2d  1199,  1967  U.S.  App. 
LEXIS  4480  (C.A.D.C.  1967),  writ  of  certiorari 
denied  by  393  U.S.  1120,  89  S.  Ct.  999,  22  L.  Ed. 
2d  125,  1969  U.S.  LEXIS  2411  (1969). 

Where  indictment  charges  felony-murder, 
verdict  of  second-degree  murder  is  appropriate 
if  there  is  proof  from  which  the  jury  might 
reasonably  find  defendant  did  not  commit  one 
of  the  enumerated  felonies  but  was  guilty  of  an 
intentional  killing  on  impulse,  and  on  this  state 
of  proof  a  charge  of  second-degree  murder  as  a 
lesser  included  offense  may  be  requested  by 
prosecution  or  defense.  D.C.  Code  §§  22-2401, 
22-2403.  Fuller  V.  United  States,  407  F2d  1199, 
1967  U.S.  App.  LEXIS  4480  (C.A.D.C.  1967), 
writ  of  certiorari  denied  by  393  U.S.  1120,  89  S. 
Ct.  999,  22  L.  Ed.  2d  125,  1969  U.S.  LEXIS 
2411  (1969). 

If  prosecutor  files  in  two  counts  of  first- 
degree  murder,  once  charge  of  premeditated 
murder  is  struck  as  supported  by  insufficient 
evidence  and  that  count  is  reduced  to  second- 
degree  murder,  defendant  is  entitled,  on  mo- 
tion, to  have  entire  count  struck  and  to  have 
issue  of  guilt  as  to  second-degree  murder  sub- 
mitted only  as  lesser  included  offense  and  only 
in  the  event  of  reasonable  doubt  of  guilt  of 
greater  offense.  D.C.  Code  §§  22-2401  to  22- 


2403.  Fuller  v.  United  States,  407  F.2d  1199, 
1967  U.S.  App.  LEXIS  4480  (C.A.D.C.  1967), 
writ  of  certiorari  denied  by  393  U.S.  1120,  89  S. 
Ct.  999,  22  L.  Ed.  2d  125,  1969  U.S.  LEXIS 
2411  (1969). 

On  request,  an  accused  is  entitled  to  instruc- 
tions in  a  murder  prosecution  that  make  clear 
the  distinction  between  first  and  second  de- 
grees of  murder  by  reference  to  distinction 
between  killings  in  cold  blood  and  impulsive 
killings.  Belton  v.  United  States,  382  F2d  150, 
1967  U.S.  App.  LEXIS  5998  (C.A.D.C.  1967). 

While  instructions  calculated  to  lead  jury  to 
conclude  that  impulsive  killings  are  murder  in 
first  degree  are  erroneous,  instructions  given  in 
murder  prosecution,  while  skimpy,  did  set  forth 
the  difference  between  the  degrees  of  murder 
sufficiently  so  that  reversal  was  not  required  on 
ground  of  plain  error,  notwithstanding  the  ab- 
sence of  objection.  Belton  v.  United  States,  382 
F2d  150,  1967  U.S.  App.  LEXIS  5998  (C.A.D.C. 
1967). 

Analysis  of  jury  would  be  illuminated  if  it  is 
first  advised  that  a  typical  case  of  first-degree 
murder  is  the  murder  in  cold  blood  while  mur- 
der committed  on  impulse  or  in  sudden  passion 
is  murder  in  the  second  degree,  and  then  in- 
structed that  a  homicide  conceived  in  passion 
constitutes  murder  in  the  first  degree  only  if 
jury  is  convinced  beyond  a  reasonable  doubt 
that  there  was  an  appreciable  time  after  design 
was  conceived  and  that  in  this  interval  there 
was  further  thought  and  a  turning  over  in  the 
mind  and  not  mere  persistence  of  an  initial 
impulse  of  passion.  D.C.  Code  1961,  §§  22- 
2401,  22-2403.  Belton  v.  United  States,  382 
F2d  150,  1967  U.S.  App.  LEXIS  5998  (C.A.D.C. 
1967). 

Submitting  question  of  first-degree  murder 
to  jury  was  not  erroneous  on  theory  that  evi- 
dence was  insufficient  to  support  verdict  of  that 
crime  and  that  its  submission  tended  to  lead  to 
compromise  verdict  of  manslaughter  whereas, 
except  for  such  submission  claim  of  self-defense 
might  have  been  sustained,  where  under  evi- 
dence manslaughter  conviction  could  not  be 
attributed  to  submission  to  jury  of  issue  of  more 
serious  offense,  court  cautioned  jury  in  a  man- 
ner which  indicated  doubt  that  verdict  of  first- 
degree  murder  would  be  warranted,  and  defen- 
dant's counsel  raised  no  objection  to  the 
instruction.  Gaines  v.  United  States,  349  F.2d 
190,  1965  U.S.  App.  LEXIS  5239  (C.A.D.C. 
1965). 

Court  erred  in  refusing  to  instruct  that  jury 
could  not  find  defendant  guilty  of  both  first- 
degree  and  second-degree  murder.  D.C.  Code 
1961,  §§  22-2401  to  22-2403;  18  U.S.C.  §  1111. 
Naples  V.  U.S.,  344  F2d  508,  1964  U.S.  App. 
LEXIS  3943  (C.A.D.C.  1964). 

Trial  judge  in  instructing  jury  as  to  difference 
between  first  degree  murder  and  second  degree 
murder,  should  endeavor  to  make  it  absolutely 
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clear  to  jury  that  intentional  killing  may  be 
second  degree  murder  if  premeditation  and 
deliberation  do  not  exist.  D.C.  Code  1961, 
§§  22-2401,  22-2403.  Tucker  v.  United  States, 
318  F.2d  221,  1963  U.S.  App.  LEXIS  5946 
(C.A.D.C.  1963),  writ  of  certiorari  denied  by  381 
U.S.  952,  85  S.  Ct.  1812,  14  L.  Ed.  2d  726,  1965 
U.S.  LEXIS  1004  (1965). 

Giving  of  instruction  that  second  degree  mur- 
der differs  from  first  degree  murder  in  that  it 
may  be  committed  either  without  purpose  or 
intent  to  kill,  or  without  premeditation  and 
deliberation  was  not  prejudicial  error,  in  view 
of  instructions  in  their  entirety,  in  view  of  fact 
that  court  was  careful  to  distinguish  two  de- 
grees of  murder  in  important  respect  that  pre- 
meditation and  deliberation  are  essential  ele- 
ments of  first  degree  murder,  in  view  of  absence 
of  objection  or  request  for  additional  instruc- 
tion, and  in  view  of  evidence  and  sentence  of  life 
imprisonment.  D.C.  Code  1961,  §  22-2401,  22- 
2403.  Tucker  v.  United  States,  318  F.2d  221, 
1963  U.S.  App.  LEXIS  5946  (C.A.D.C.  1963), 
writ  of  certiorari  denied  by  381  U.S.  952,  85  S. 
Ct.  1812,  14  L.  Ed.  2d  726,  1965  U.S.  LEXIS 
1004  (1965). 

Where  it  could  not  be  determined  from  evi- 
dence whether  defendant  intended  to  kill  or 
merely  wound  his  victim  and  it  could  not  be 
said  from  record  with  legal  certainty  that  inter- 
val between  fight  and  the  killing  which  followed 
was  or  was  not  of  sufficient  duration  to  provide 
time  for  premeditation  required  for  first  degree 
murder,  court  properly  submitted  lesser  in- 
cluded offense  of  second  degree  murder  in  pros- 
ecution under  indictment  on  charge  of  first 
degree  murder.  D.C.  Code  1961,  §§  22-2401  to 
22-2403.  Hansborough  v.  U.S.,  308  F.2d  645, 
1962  U.S.  App.  LEXIS  4033  (C.A.D.C.  1962). 

Failing  to  instruct  that  jury  might  return  a 
second  degree  murder  verdict  was  not  error  in  a 
felony-murder  prosecution,  where  accused  and 
his  brother  robbed  a  store  proprietor,  accused 
took  some  money  and  fied,  and  in  immediate 
close  and  continuous  pursuit,  police  officers 
followed  accused  up  to  instant  of  killing  of  one 
of  the  officers  by  accused.  D.C.  Code  1951, 
§  22-2401.  Coleman  v.  U.S.,  295  F.2d  555,  1961 
U.S.  App.  LEXIS  3632  (C.A.D.C.  1961). 

In  prosecution  under  indictment  charging 
murder  and  robbery  of  victim  wherein  principal 
defense  was  insanity,  it  was  not  error  for  trial 
court  to  decline  to  give  requested  instruction 
that  evidence  of  diminished  intellect  would 
permit  jury  to  return  a  verdict  of  a  lesser  degree 
of  homicide  than  first  degree  murder.  Stewart  v. 
U.S.,  275  F.2d  617,  1960  U.S.  App.  LEXIS  5365 
(C.A.D.C.  1960). 

In  homicide  prosecution,  wherein  there  was 
sufficient  evidence  of  possible  intoxication  to 
justify  second  degree  charge,  it  was  a  question 
of  fact  for  jury  to  resolve  whether  accused  had 
possessed  "purpose"  to  kill,  irrespective  of  his 


drinking,  and  second  degree  murder  charge 
was  not  incorrect  for  failure  to  spell  out  degree 
of  intoxication  which  must  have  overcome  ac- 
cused. D.C.  Code  1929,  §  6-21.  Askins  v.  U.S., 
231  F.2d  741,  1956  U.S.  App.  LEXIS  3461 
(C.A.D.C.  1956). 

Where,  in  arson  and  murder  prosecution,  all 
testimony  as  to  what  occurred  in  burning  house 
pointed  to  first  degree  murder  only,  giving  of 
second  degree  murder  instruction  was  error. 
D.C.  Code  1951,  §§  22-401,  22-2401.  Green  v. 
U.S.,  218  F.2d  856,  1955  U.S.  App.  LEXIS  2853 
(C.A.D.C.  1955). 

In  prosecution  for  first  degree  murder,  in- 
struction to  jury  that  second  degree  murder  is 
killing  with  malice  aforethought,  but  without 
intent  to  kill,  was  erroneous  as  to  such  limita- 
tion. D.C.  Code  1951,  §  22-2403.  Kitchen  v. 
U.S.,  205  F.2d  720,  1953  U.S.  App.  LEXIS  2666 
(C.A.D.C.  1953). 

An  instruction  that  if  jury  believe  defendant 
guilty  of  killing  but  have  reasonable  doubt  as  to 
whether  offense  is  murder  in  the  first  degree  or 
murder  in  the  second  degree,  doubt  should  be 
resolved  in  defendant's  favor  and  he  should  be 
found  guilty  of  lesser  crime,  is  necessary  only 
where  from  evidence  as  a  whole  jury  might 
reasonably  find  defendant  guilty  of  either  first 
or  second  degree  murder.  D.C.  Code  1940, 
§§  22-2401,  2402.  Goodall  v.  U.S.,  180  F.2d  397, 
1950  U.S.  App.  LEXIS  2434  (C.A.D.C.  1950). 

Where  instructions  were  largely  devoted  to 
discussion  of  the  elements  of  three  crimes  of 
murder  in  first  degree,  murder  in  second  degree 
and  manslaughter  and  to  possible  effect  of 
intoxication  on  existence  of  specific  intent  and 
deliberation  and  premeditation,  and  did  not 
expressly  inform  jury  that  unless  they  found 
beyond  reasonable  doubt  that  all  elements  of 
some  crime  existed,  they  must  acquit  the  defen- 
dant, the  instructions  were  insufficient. 
McAffee  v.  U.S.,  105  F.2d  21,  1939  U.S.  App. 
LEXIS  3249  (1939). 

Failure  to  give  requested  instruction  that  if 
jury  believed  beyond  reasonable  doubt  that 
defendant  was  guilty  of  some  grade  of  culpable 
homicide  but  had  a  reasonable  doubt  regarding 
whether  he  was  guilty  of  first  or  second  degree 
murder,  jury  could  not  find  him  guilty  of  a 
higher  offense  than  second  degree  murder  was 
error,  notwithstanding  instruction  was  incom- 
plete because  of  failure  to  cover  manslaughter. 
McAffee  v.  U.S.,  105  F.2d  21,  1939  U.S.  App. 
LEXIS  3249  (1939). 

Permitting  of  jury  to  find  defendant,  charged 
with  murder  in  first  degree  and  defending 
solely  on  ground  of  insanity,  guilty  of  murder  in 
second  degree,  held  not  error  if  defendant  were 
not  as  matter  of  law  guilty  of  first  degree 
murder  if  sane,  since,  if  defendant  were  found 
sane  at  time  of  homicide,  case  remained  for 
consideration  as  if  no  plea  of  insanity  had  been 
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interposed.  Owens  v.  U.S.,  85  F.2d  270,  1936 
U.S.  App.  LEXIS  4088  (1936). 

Trial  court  should  not  be  criticized  for  stating 
in  instruction  with  considerable  detail  law  re- 
garding different  degrees  of  murder.  Goodman 
V.  U.S.,  70  F.2d  741,  1934  U.S.  App.  LEXIS  4290 
(1934). 

A  prayer  by  the  prosecution  in  a  homicide 
case,  that  the  accused  was  guilty  of  murder  in 
the  first  degree  if  he  had  formed  a  purpose  to 
kill  the  deceased  in  a  certain  contingency,  and 
on  its  happening  had  done  so,  even  though  the 
purpose  had  not  existed  continuously,  unless  it 
had  been  abandoned,  is  supported  by  evidence 
that  accused  had  threatened  to  kill  deceased  if 
he  ever  saw  her  with  another  man;  that  imme- 
diately before  the  homicide  she  was  talking  to 
another  man;  and  that  accused  called  her  to 
come  to  him,  and,  while  waiting  for  her,  had  the 
knife  in  his  hand  with  which  he  stabbed  her  a 
few  minutes  later.  Grant  v.  U.S.,  28  App.D.C. 
169,  1906  U.S.  App.  LEXIS  5230  (1906). 

There  was  no  "error"  in  failing  to  instruct  as 
to  first-degree  murder  in  capital  murder  pros- 
ecution since,  if  facts  supported  finding  that 
defendant  did  not  deliberate  or  premeditate,  he 
could  not  have  been  convicted  of  either  capital 
or  first-degree  murder.  Pruett  v.  Thompson,  771 
F.  Supp.  1428,  1991  U.S.  Dist.  LEXIS  12116 
(1991),  affirmed  by  996  F.2d  1560,  1993  U.S. 
App.  LEXIS  12323  (4th  Cir.  Va.  1993). 

In  light  of  proof  of  attempted  robbery,  trial 
court  could  have  legitimately  determined  that 
the  evidence  in  felony-murder  trial  did  not 
warrant  giving  a  second-degree  murder  in- 
struction. Moore  v.  Garraghty,  739  F.  Supp.  285, 
1990  U.S.  Dist.  LEXIS  6761  (1990),  affirmed  by 
932  F.2d  963,  1991  U.S.  App.  LEXIS  13748  (4th 
Cir.  Va.  1991). 

Murder  prosecution  instruction  to  effect  that 
jury  should  first  consider  highest  degree  of 
offense,  and  pass  on  to  next  degree  if  they  were 
not  unanimously  convinced  that  government 
had  proven  guilt  beyond  a  reasonable  doubt, 
was  proper  and  preferable  to  defendant's  re- 
quested instruction  that  if  jury  was  convinced 
beyond  reasonable  doubt  that  defendant  was 
guilty  of  some  degree  of  culpable  homicide  but 
was  reasonably  doubtful  as  to  degree,  it  must 
proceed  to  lesser  degree.  United  States  v. 
White,  225  F  Supp.  514,  1963  U.S.  Dist.  LEXIS 
6247  (D.D.C1963),  remanded  by  349  F.2d  965, 
121  U.S.  App.  D.C.  287,  1965  U.S.  App.  LEXIS 
5055  (1965). 

Evidence  was  sufficient  to  support  giving  of 
charges  on  first  and  second-degree  murder 
while  armed;  there  was  testimony  that  defen- 
dant pushed  victim  first  and  escalated  confron- 
tation by  pulling  and  firing  his  weapon,  defen- 
dant approached  victim,  who  had  already  been 
wounded  by  bullet  and  was  laying  on  ground, 
stood  over  him,  and  defendant  shot  him  several 
times  in  chest,  while  saying  to  him  that  he  was 


going  to  die.  Williams  v.  United  States,  858 
A.2d  984,  2004  D.C.  App.  LEXIS  451  (2004), 
writ  of  certiorari  denied  by  545  U.S.  1122,  125 
S.  Ct.  2924,  162  L.  Ed.  2d  308,  2005  U.S.  LEXIS 
4787,  73  U.S.L.W.  3719  (2005). 

Jury  instruction  on  second-degree  murder  as 
lesser-included  offense  of  first-degree  murder 
was  not  improper  because  reasonable  jury 
could  have  concluded  that  government  failed  to 
establish  premeditation,  the  only  element  dis- 
tinguishing first  from  second-degree  murder. 
Woodard  v.  United  States,  738  A.2d  254,  1999 
D.C.  App.  LEXIS  199  (1999). 

Evidence  of  defendant's  longstanding  jeal- 
ousy of  murder  victim's  associations  with  other 
men,  and  of  defendant's  volatile  temperament, 
was  sufficient  to  support  instruction  on  second- 
degree  murder  as  lesser-included  offense  of 
charged  first-degree  murder.  Wilson  v.  United 
States,  711  A.2d  75,  1998  D.C.  App.  LEXIS  91 
(1998). 

There  was  no  evidence  of  unplanned  or  im- 
pulsive murders,  and  thus,  trial  judge  was  not 
obligated  to  give  instruction  on  second  degree 
murder  as  lesser  included  offense,  despite 
speed  with  which  events  unfolded  and  alleged 
lack  of  evidence  of  motive  and  premeditation; 
speed  was  not  controlling  factor  as  to  premed- 
itation and  deliberation,  and  there  was  suffi- 
cient circumstantial  evidence  to  demonstrate 
premeditation  and  deliberation,  including  de- 
fendant's bringing  gun  to  scene,  intercepting 
first  victim  from  behind,  and  chasing  second 
victim,  and  evidence  that  defendant  had 
threatened  to  "mess  [second  victim]  up."  Bright 
V.  United  States,  698  A.2d  450,  1997  D.C.  App. 
LEXIS  174  (1997). 

Trial  court  should  have  given  second-degree 
murder  instruction,  even  though  there  was 
strong  evidence  that  three  armed  men  had  met, 
gone  searching  for  victim,  and  shot  him  21 
times  with  four  different  weapons;  there  was 
testimony  of  apartment  resident  who  had  ob- 
served four  men  arguing,  followed  immediately 
by  gunshots,  suggesting  lack  of  premeditation. 
Shuler  v.  United  States,  677  A.2d  1014,  1996 
D.C.  App.  LEXIS  101  (1996). 

Even  if  there  is  no  disputed  factual  element 
distinguishing  greater  offense  from  lesser, 
court  should  still  give  requested  instruction  on 
second-degree  murder  as  lesser  included  of- 
fense of  felony-murder  and  should  appraise  all 
testimony  to  see  if  it  is  capable  of  more  than  one 
reasonable  inference.  Nelson  v.  United  States, 
601  A.2d  582,  1991  D.C.  App.  LEXIS  355 
(1991). 

Trial  court  should  give  instruction  on  second- 
degree  murder  as  lesser  included  offense  of 
felony-murder  where  Government,  even  if  it 
failed  to  prove  underl3dng  burglary,  could  have 
obtained  second-degree  murder  conviction.  Nel- 
son V.  United  States,  601  A.2d  582,  1991  D.C. 
App.  LEXIS  355  (1991). 
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Second-degree  murder  was  lesser  included 
offense  of  first-degree  felony-murder  committed 
by  defendant  engaged  in  robbery  with  loaded 
pistol  and,  therefore,  did  not  need  to  be  charged 
in  first-degree  felony-murder  indictment  in  or- 
der to  justify  trial  court's  instruction  on  second- 
degree  murder.  D.C.  Code  1981,§§  22-2401,  22- 
2403;  U.S.  Const.Amend.  5.  Towles  v.  United 
States,  521  A.2d  651,  1987  D.C.  App.  LEXIS 
311  (1987),  writ  of  certiorari  denied  by  483  U.S. 
1008,  107  S.  Ct.  3236,  97  L.  Ed.  2d  741,  1987 
U.S.  LEXIS  2800  (1987). 

Instruction  on  second-degree  murder  as 
lesser  included  offense  of  first-degree  murder 
was  proper,  given  that  reasonable  jur}'  could 
have  concluded  that  government  had  failed  to 
establish  beyond  reasonable  doubt  elements  of 
premeditation  and  deliberation.  Young  v. 
United  States,  515  A.2d  1090,  1986  D.C.  App. 
LEXIS  453  (1986). 

In  prosecution  for  felony-murder,  trial  court 
properly  denied  defendant's  request  for  instruc- 
tion as  to  lesser  included  charge  of  second- 
degree  murder,  since  evidence,  including  testi- 
mony that  defendant  had  declared  his  intention 
to  commit  robbery  immediately  prior  to  the 
shooting,  provided  no  rational  basis  for  re- 
quested instruction.  D.C.  Code  1981,  §§  22- 
2401,  22-2403,  22-3202.  Wood  v  United  States, 
472  A.2d  408,  1984  D.C.  App.  LEXIS  329 
(1984). 

Even  though  defendant  was  charged  with 
both  first-degree  murder  and  felony-murder, 
second-degree  murder  constituted  appropriate 
lesser  included  offense  of  both  charged  offenses 
and  trial  court  could  properly  give  instruction 
on  such  lesser  included  offense  relative  to  each 
of  the  charged  offenses.  D.C.  Code  1973,  §§  22- 
103,  22-2401,  22-3202.  Turner  v  United  States, 
459  A.2d  1054,  1983  D.C.  App.  LEXIS  355 
(1983). 

—  Harmless  or  reversible  error,  instruc- 
tions. 

Failure  to  instruct  that  to  convict  person  of 
aiding  and  abetting  a  felony-murder  jury  must 
find  that  homicide  was  committed  in  the  course 
of  the  felony  and  in  furtherance  of  the  common 
purpose  to  commit  the  felony  was  not  plain 
error.  D.C.  Code  §  22-2401.  United  States  v 
Bolden,  514  F.2d  1301,  1975  U.S.  App.  LEXIS 
14122  (C.A.D.C.  1975). 

Refusal,  in  criminal  prosecution,  to  instruct 
that  testimony  of  accomplices,  who  testified  for 
government  after  having  been  granted  immu- 
nity, should  be  considered  with  caution  was 
reversible  error.  D.C.  Code  §§  22-1801(b),  22- 
2401,  22-2901,  22-3202;  18  U.S.C.  §  6002. 
United  States  v  Leonard,  494  F.2d  955,  1974 
U.S.  App.  LEXIS  10300  (C.A.D.C.  1974). 

Failure,  in  criminal  prosecution,  to  give  an 
accomplice  instruction  with  regard  to  accom- 
plices who  testified  for  government  was  not 


plain  error  where  nonaccomplice  testimony  cor- 
roborated accomplice  testimony  to  significant 
extent  against  one  accused  and  to  lesser  extent 
against  another  and  where  accomplices  did  not 
appear  to  have  extraordinary  disposition  to 
prevaricate.  D.C.  Code§§  22-1801(b),  22-2401, 
22-2901,  22-3202;  Fed.Rules  Crim.Proc.  rules 
30,  52(b),  18  U.S.C.  United  States  v  Leonard, 
494  F2d  955,  1974  U.S.  App.  LEXIS  10300 
(C.A.D.C.  1974). 

Instructions  providing,  inter  alia,  that  high 
degree  of  recklessness  requisite  to  prove  malice 
as  an  element  of  murder  is  distinguished  from 
lesser  recklessness  constituting  manslaughter 
by  reason  of  quality  of  defendant's  awareness  of 
risk  either  actually  or  from  showing  of  such 
danger  that  any  reasonable  person  must  have 
been  aware  of  it  were  not  prejudicially  errone- 
ous. United  States  v  Dent,  477  F.2d  447,  1973 
U.S.  App.  LEXIS  10804  (C.A.D.C.  1973). 

Submission  of  murder  charge  to  jury  was  not 
reversible  error,  where  jury  not  only  acquitted 
of  murder  but  might  have  inferred  an  inten- 
tional stabbing  and  given  short  shrift  to  claim 
of  self-defense  urged  at  trial  and  might  well 
have  inferred  a  reckless  disregard  of  possibility 
of  death  or  serious  bodily  injury.  United  States 
V  Dent,  477  F2d  447,  1973  U.S.  App.  LEXIS 
10804  (C.A.D.C.  1973). 

Instructions  on  malice  and  manslaughter  in 
prosecution  for  first-degree  murder  were  not 
reversibly  erroneous.  United  States  v.  Mar- 
shall, 471  R2d  1051,  1972  U.S.  App.  LEXIS 
7096  (C.A.D.C.  1972). 

Despite  defense  counsel's  objection  that  case 
should  go  to  the  jury  with  instructions  to  first 
consider  guilt  on  felony  murder  charge,  and 
that,  in  the  event  of  acquittal  of  that  crime,  jury 
should  only  then  consider  issue  of  guilt  of 
second-degree  murder,  the  defendant  was  not 
substantially  prejudiced  when  trial  judge, 
doubtful  of  the  ultimate  ruling  in  case  upon 
which  defense  counsel's  objection  was  predi- 
cated, decided  to  instruct  the  jury  to  render 
verdicts  on  both  counts  and,  in  case  guilty 
verdicts  were  returned  on  both,  to  "cross  the 
bridge  of  having  to  set  one  aside  for  good 
reason."  United  States  v  Butler,  455  F.2d  1338, 
1971  U.S.  App.  LEXIS  7080  (C.A.D.C.  1971). 

Defendant,  who  in  a  multi-count  indictment 
was  charged,  inter  alia,  with  first-degree  felony 
murder  and  with  second-degree  murder,  was 
not  prejudiced  by  charge  in  which  court  in- 
structed jury  that  it  was  to  first  consider  the 
felony  murder  count  and  if  it  had  reasonable 
doubt  about  that  count  it  was  to  find  defendant 
not  guilty  of  felony  murder  and  then  go  on  to 
consider  the  second-degree  murder  count. 
Fullard  v  United  States,  413  F.2d  369,  1969 
U.S.  App.  LEXIS  13295  (C.A.D.C.  1969). 

Where  indictment  charged  in  separate 
counts  both  first-degree  felony-murder  and 
first-degree  premeditated  murder  and  trial 
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judge  charged  with  respect  to  both  felony-njur- 
der  and  second-degree  murder,  in  absence  of 
any  request,  motion  or  objection  by  defendant, 
failure  to  further  charge  that  jury,  which  re- 
turned verdicts  of  guilty  both  as  to  felony- 
murder and  as  to  manslaughter  as  lesser  in- 
cluded offense,  should  consider  question  of 
second-degree  murder  only  if  it  determined 
government  had  not  met  its  burden  as  to  some 
element  of  first-degree  murder  charged  was  not 
plain  error  and  was  not  reversible  error.  D.C. 
Code§§  22-2401  to  22-2403.  Fuller  v.  United 
States,  407  F.2d  1199,  1967  U.S.  App.  LEXIS 
4480  (C.A.D.C.  1967),  writ  of  certiorari  denied 
by  393  U.S.  1120,  89  S.  Ct.  999,  22  L.  Ed.  2d 
125,  1969  U.S.  LEXIS  2411  (1969). 

Charge,  to  which  no  objection  was  made  in 
homicide  prosecution,  that  there  was  no  real 
issue  as  to  fact  that  blows  by  defendant  caused 
death  of  deceased  was  not  reversibly  erroneous, 
where  defense  counsel  in  opening  statement 
conceded  that  defendant  struck  fatal  blow,  and 
defense  counsel's  closing  argument  continued 
theory  of  case  as  one  of  self-defense  and  made 
no  claim  that  defendant  had  not  caused  de- 
ceased's death.  Richardson  v.  United  States, 
338  F.2d  552,  1964  U.S.  App.  LEXIS  4049 
(C.A.D.C.  1964). 

Where,  had  not  erroneous  second  degree 
murder  instruction  been  given  in  arson  and 
murder  prosecution  defendant,  who  was  found 
guilty  by  jury  of  second  degree  murder,  might 
have  been  found  not  guilty  under  the  murder 
count,  giving  of  such  second  degree  murder 
instruction  constituted  reversible  error.  D.C. 
Code  1951,§§  22-401,  22-2401.  Green  v.  U.S., 
218  F2d  856,  1955  U.S.  App.  LEXIS  2853 
(C.A.D.C.  1955). 

A  conviction  of  first  degree  murder  after 
erroneous  instruction  to  jury  that  second  de- 
gree murder  is  killing  with  malice  afore- 
thought, but  without  intent  to  kill,  must  be 
reversed,  as  Court  of  Appeals  cannot  assume 
that  jury  would  not  have  returned  verdict  of 
guilty  of  second  degree  murder  had  it  known 
that  it  could  convict  intentional  killer  of  such 
offense.  D.C.  Code  1951,  §§  22-2401,  22-2403. 
Kitchen  v.  U.S.,  205  F2d  720,  1953  U.S.  App. 
LEXIS  2666  (C.A.D.C.  1953). 

Where  instruction  regarding  second-degree 
murder  and  manslaughter  was  given  at  request 
of  defendant's  counsel,  if  the  instruction  was 
subject  to  criticism  on  ground  that  it  was  con- 
fusing because  it  opened  up  a  matter  not  prop- 
erly for  jury's  consideration,  it  was  favorable  to 
defendant,  and  he  could  not  complain.  D.C. 
Code  1940,  §  22-2401.  Mumforde  v.  U.S.,  130 
F.2d  411,  1942  U.S.  App.  LEXIS  3113  (1942). 

In  homicide  prosecution,  charge  of  court  con- 
cerning motive  and  contradictory  statements  of 
witnesses  was  not  prejudicial  to  defendant, 
where  government  introduced  evidence  tending 
to  show  motive,  and  evidence  was  introduced 


showing  contradictions  by  witnesses,  including 
the  defendant  himself.  Bishop  v.  U.S.,  107  F.2d 
297,  1939  U.S.  App.  LEXIS  2732  (1939). 

In  prosecution  of  defendant  for  murder  of 
wife  where  defendant  gave  testimony  indicat- 
ing an  attempt  to  avoid  attack  by  wife  armed 
with  knife,  the  giving  of  an  instruction  preclud- 
ing a  verdict  of  manslaughter  was  error,  requir- 
ing reversal  where  defendant  was  convicted  of 
murder  in  first  degree.  Kinard  v.  U.S.,  96  F.2d 
522,  1938  U.S.  App.  LEXIS  3512  (1938). 

The  refusal  of  a  trial  court  to  grant  an  in- 
struction to  one  accused  of  murder  that,  if  the 
jury  find  the  accused  was  intoxicated  when  the 
offense  was  committed,  they  might  take  the 
fact  of  intoxication  into  consideration  in  deter- 
mining the  grade  of  punishment  which  should 
be  inflicted,  if  error  at  all,  is  not  prejudicial 
error,  where  the  accused  is  convicted  of  man- 
slaughter only.  Lanckton  v.  U.S.,  18  App. D.C. 
348,  1901  U.S.  App.  LEXIS  5069  (1901). 

Trial  court's  refusal  to  respond  to  jury's  ques- 
tion whether  "cause"  could  mean  physically 
striking  victim,  for  purposes  of  first-degree 
murder  while  armed/felony  murder,  and  in- 
struction that  it  was  jury's  duty  to  determine 
whether  defendant  caused  victim's  death,  was 
not  abuse  of  discretion;  only  evidence  regarding 
cause  of  death  was  defendant  striking  victim 
with  black  pipe,  and  had  judge  answered  that 
"cause"  meant  physically  striking  victim,  then 
judge  would  have  all  but  directed  jury  to  find 
that  defendant's  act  of  striking  victim  caused 
victim's  death.  Lanckton  v.  U.S.,  18  App. D.C. 
348,  1901  U.S.  App.  LEXIS  5069  (1901). 

Error  in  aiding  and  abetting  instruction  re- 
garding first-degree  murder  while  armed  and 
possession  of  a  firearm  during  a  crime  of  vio- 
lence (PFCV),  in  that  instruction  amounted  to  a 
negligence  instruction  because  error  allowed 
jury  to  find  defendant  guilty  of  murder  and 
PFCV  as  the  natural  and  probable  conse- 
quences of  another's  actions,  was  harmless  be- 
yond a  reasonable  doubt,  in  trial  of  defendant 
for  conspiracy  to  commit  first-degree  murder, 
first-degree  murder  while  armed  and  PFCV; 
court  provided  a  valid  Pinkerton  co-conspirator 
instruction  in  addition  to  the  erroneous  aiding 
and  abetting  instruction,  jury  convicted  defen- 
dant of  conspiracy  to  commit  first-degree  mur- 
der and  thus  every  juror  found  the  requisite 
intent  for  first-degree  murder,  such  findings 
sufficed  for  Pinkerton  co-conspirator  liability, 
and  murder  of  victim  by  an  armed  killer  was  a 
reasonably  foreseeable  consequence  of  that  con- 
spiracy Wheeler  v.  United  States,  977  A.2d  973, 
2009  D.C.  App.  LEXIS  343  (2009),  amended  by 
987  A.2d  431,  2010  D.C.  App.  LEXIS  211  (D.C. 
2010),  writ  of  certiorari  denied  by  131  S.  Ct. 
325,  178  L.  Ed.  2d  211,  2010  U.S.  LEXIS  7488, 
79  U.S.L.W  3204  (U.S.  2010). 

In  prosecution  for  first-degree  murder  while 
armed,  in  which  defendant  was  convicted  of 
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voluntary  manslaughter  as  lesser-included  of- 
fense, trial  court's  error  in  giving  jury  instruc- 
tion on  lesser-included  offense  of  voluntary 
manslaughter,  which  was  not  supported  by 
evidence  of  sufficient  provocation  to  mitigate 
murder  to  voluntary  manslaughter,  was  harm- 
less, because  without  that  instruction,  there 
was  no  reasonable  probability  that  jury  would 
have  acquitted  defendant  of  the  other  lesser- 
included  offense  of  second-degree  murder;  de- 
fendant's defense  was  mistaken  identity,  but 
government  presented  strong  evidence  that  de- 
fendant was  the  shooter,  including  eyewitness 
testimony  of  defendant's  mother's  boyfriend 
and  victim's  cousin,  identifying  defendant  as 
the  shooter.  High  v.  United  States,  972  A.2d 
829,  2009  D.C.  App.  LEXIS  184  (2009). 

Error  in  trial  court's  jury  instruction  in  trial 
for  first-degree  premeditated  murder  with  re- 
spect to  "natural  and  probable  consequences" 
doctrine,  which  allowed  conviction  on  theory  of 
aiding  and  abetting  without  proof  of  mens  rea 
required  for  offense,  was  harmless  beyond  a 
reasonable  doubt  as  to  first  of  two  defendants; 
any  impartial  trier  of  fact  who  credited  the 
prosecution's  evidence  would  be  bound  to  con- 
clude that  defendant  intended  to  kill  victim, 
tried  to  kill  her,  and  succeeded  in  doing  so 
either  by  personally  causing  her  death  or  by 
abetting  a  knife-wielding  confederate  who  ac- 
tually inflicted  fatal  wound  if  defendant  did 
not.  Wilson-Bey  v.  United  States,  903  A.2d  818, 
2006  D.C.  App.  LEXIS  424  (2006),  writ  of 
certiorari  denied  by  550  U.S.  933,  127  S.  Ct. 
2248,  167  L.  Ed.  2d  1089,  2007  U.S.  LEXIS 
5173,  75  U.S.L.W.  3607  (2007). 

Error,  if  any,  in  submitting  first-degree  and 
second-degree  murder  charges  to  jury  was 
harmless;  there  was  no  basis  to  conclude  that 
mere  submission  of  greater  charges  resulted  in 
confusion,  unduly  influenced  jury,  or  led  them 
to  decide  case  on  anything  other  than  evidence 
and  law,  and  defendant  was  acquitted  of  both 
first-degree  and  second-degree  murder.  Wil- 
hams  V.  United  States,  858  A.2d  984,  2004  D.C. 
App.  LEXIS  451  (2004),  writ  of  certiorari  de- 
nied by  545  U.S.  1122,  125  S.  Ct.  2924,  162  L. 
Ed.  2d  308,  2005  U.S.  LEXIS  4787,  73  U.S.L.W. 
3719  (2005). 

There  was  no  miscarriage  of  justice  in  giving 
of  partial  reinstruction  on  element  of  premedi- 
tation, in  response  to  jury  note,  without  men- 
tioning element  of  deliberation,  in  prosecution 
for  first  degree  murder;  no  reasonable  juror 
would  have  found  that  defendant  did  not  delib- 
erate before  he  killed  victim,  as  there  was 
ample  evidence  that  after  victim,  who  had  been 
wounded  in  the  back  during  chase,  fell  to 
ground,  defendant  ran  another  106  feet  to 
where  he  had  fallen  before  he  fired  final  shots 
at  victim,  which  gave  defendant  sufficient  time 
to  form  intent  to  kill,  i.e.,  "premeditate,"  and  to 
deliberate  on  that  intent  as  he  approached 


victim.  Bates  v.  United  States,  834  A.2d  85, 
2003  D.C.  App.  LEXIS  624  (2003). 

Partial  reinstruction  on  element  of  premedi- 
tation, in  response  to  jury  note,  without  men- 
tioning element  of  deliberation,  was  not  obvi- 
ously wrong,  in  prosecution  for  first  degree 
murder,  in  light  of  specific  question  asked  by 
jury,  and  given  trial  court's  reliance  that  jury 
had  been  given  and  had  access  to  full  instruc- 
tion. Bates  V.  United  States,  834  A.2d  85,  2003 
D.C.  App.  LEXIS  624  (2003). 

Absent  a  request  for  a  limiting  instruction 
that  detective's  testimony,  that  he  had  not 
believed  witness'  statements  that  witness  had 
not  seen  the  shooting,  was  being  admitted  only 
for  the  purpose  of  explaining  detective's  deci- 
sion to  continue  to  seek  out  and  eventually 
re-interview  the  witness,  the  trial  court  did  not 
commit  reversible  error  in  failing  to  give  such 
an  instruction,  in  prosecution  for  first-degree 
murder  while  armed.  Robinson  v.  United 
States,  797  A.2d  698,  2002  D.C.  App.  LEXIS  98 
(2002),  writ  of  certiorari  denied  by  540  U.S. 
1212,  124  S.  Ct.  1491,  158  L.  Ed.  2d  139,  2004 
U.S.  LEXIS  1541,  72  U.S.L.W.  3538  (2004). 

Trial  court's  failure  to  sua  sponte  instruct 
jury  as  to  limited  purpose  of  other  crimes  evi- 
dence was  not  error,  let  alone  plain  error,  in 
murder  case  in  which  Government  witness  tes- 
tified on  redirect  examination  about  prior  as- 
sault in  which  defendant  pointed  apparent 
murder  weapon  at  her  and  pulled  the  trigger; 
evidence  of  assault  was  admitted  as  evidence  of 
defendant's  prior  gun  possession,  which  was 
proof  that  defendant  possessed  the  means  to 
commit  the  murder.  D.C.  Code  1981,  §§  22- 
2401,  22-2901,  22-3202.  Busey  v.  United  States, 
747  A.2d  1153,  2000  D.C.  App.  LEXIS  63  (2000). 

Although  defendant  was  improperly  denied 
"imperfect  self-defense"  instruction,  error  was 
harmless  where  jury  was  instructed  on  first 
and  second-degree  murder,  and  jury  found  de- 
fendant guilty  of  first-degree  murder;  jury's 
finding  of  premeditation  could  not  coexist  with 
defendant's  mitigation  claim,  and  if  jury  be- 
lieved defendant  acted  in  self  defense,  even  if 
unreasonably,  it  would  have  convicted  appel- 
lant of  second-degree  murder.  Swann  v.  United 
States,  648  A.2d  928,  1994  D.C.  App.  LEXIS 
182  (1994). 

Trial  court's  error  in  refusing  to  give  re- 
quested instruction  on  second-degree  murder 
as  lesser  included  offense  of  felony-murder  was 
harmless  where  finding  that  defendant  had 
intent  to  steal  was  inherent  in  jury's  finding  of 
guilt  of  first-degree  burglary;  jury  could  not 
rationally  have  found  defendant  guilty  of  lesser 
included  offense  of  second-degree  murder 
where  only  disputed  elements  separating 
greater  offense  from  lesser  included  offense  was 
whether  defendant  had  specific  intent  to  steal. 
Nelson  v.  United  States,  601  A.2d  582,  1991 
D.C.  App.  LEXIS  355  (1991). 
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That  defense  counsel  argued  independent 
cause  of  death  of  victim  theory  to  jury  in  closing 
did  not  cure  trial  court's  error  in  failing  to 
adequately  instruct  on  defense  theory  of  inde- 
pendent cause.  Stack  v.  United  States,  519  A.2d 
147,  1986  D.C.  App.  LEXIS  493  (1986). 

In  prosecution  for  crimes  including  two 
counts  of  first-degree  murder  while  armed,  no 
reversible  error  arose  from  use  of  verdict  form 
which,  according  to  defendant,  was  misleading 
in  that  it  encouraged  the  jury  to  find  defendant 
guilty  of  the  first  count  so  that  the  jurors  would 
not  have  to  consider  the  remaining  lesser  of- 
fenses hsted.  D.C.  Code  §§  22-401,  22-2401  to 
22-3202.  Hallman  v.  United  States,  410  A.2d 
215,  1979  D.C.  App.  LEXIS  539  (1979). 

Trial  judge  did  not  err  in  refusing  to  give 
manslaughter  instruction  where  jury,  which 
was  given  instruction  on  second-degree  murder 
as  a  lesser  included  offense,  found  defendant 
guilty  of  first-degree  murder.  Dean  v.  United 
States,  377  A.2d  423,  1977  D.C.  App.  LEXIS 
375  (1977). 

In  murder  prosecution,  in  which  it  appeared 
that  defendant  shot  another  person  six  times  at 
close  range  during  a  period  of  a  minute  to  a 
minute  and  one-half,  instruction  defining  mal- 
ice as  a  state  of  mind  showing  a  heart  "regard- 
less of  social  duty,"  rather  than  "regardless  of 
the  life  and  safety  of  others,"  as  suggested  in 
prior  opinion  of  United  States  Court  of  Appeals, 
was  not  reversible  error.  Hurt  v.  United  States, 
337  A.2d  215,  1975  D.C.  App.  LEXIS  368 
(1975). 

—  In  general. 

Where  defendant  admitted  that,  after  he  had 
strangled  decedent,  he  had  searched  for  and 
found  keys  to  decedent's  automobile  and  drove 
same  to  Georgia  and  that  before  leaving  dece- 
dent's apartment  he  had  used  a  cloth  to  avoid 
leaving  fingerprints  on  door  knob,  jury  was 
entitled  to  consider  whether  those  actions  indi- 
cated a  consciousness  of  guilt;  and  it  was  not 
error,  in  homicide  prosecution,  to  instruct  on 
flight.  Edmonds  v  U.S.,  273  F.2d  108,  1959  U.S. 
App.  LEXIS  2922  (C.A.D.C.  1959). 

Defendant  was  convicted  of  first-degree  pre- 
meditated murder  while  armed  because  rea- 
sonable jurors  inferred  from  the  facts  and  cir- 
cumstances surrounding  murder  that  he  had 
the  requisite  mens  rea,  and  thus,  there  was  no 
reasonable  probability  that  the  trial  court's 
incorrect  aiding  and  abetting  instruction, 
which  failed  to  instruct  the  jury  on  the  mens 
rea  element  of  the  murder  charge,  had  a  prej- 
udicial effect  on  the  outcome  of  his  trial,  and  as 
such,  the  incorrect  instruction  did  not  materi- 
ally impact  the  jury's  verdict  so  as  to  constitute 
plain  error.  Kidd  v  United  States,  940  A.2d  118, 
2007  D.C.  App.  LEXIS  683  (2007). 

Curative  instruction  as  given  in  charge  to 
jury,  that  results  of  polygraphs  were  not  admis- 


sible in  a  trial  because  they  were  unreliable 
and  that  jurors  should  not  let  topic  come  up  in 
their  thinking  or  in  their  discussions,  was  suf- 
ficient in  murder  prosecution  to  cure  any  prej- 
udice arising  from  reference  by  essential  gov- 
ernment witness  to  having  taken  a  lie  detector 
test,  where  curative  instruction  was  delayed 
until  final  instructions  at  defense  counsel's  re- 
quest and  was  crafted  by  defense  counsel. 
Welch  V  United  States,  807  A.2d  596,  2002  D.C. 
App.  LEXIS  536  (2002),  writ  of  certiorari  de- 
nied by  537  U.S.  1132, 123  S.  Ct.  914, 154  L.  Ed. 
2d  821,  2003  U.S.  LEXIS  380,  71  U.S.L.W.  3473 
(2003). 

In  prosecution  for  first-degree  felony-murder, 
second-degree  murder,  armed  robbery  and  rob- 
bery, evidence  was  insufficient  to  require  trial 
court  to  instruct  jury  on  defendant's  theory  of 
case  that  a  second,  later  beating  of  victim  took 
place  by  persons  other  than  defendant.  D.C. 
Code  §§  22-2401,  22-2901,  22-3202.  Day  v. 
United  States,  390  A.2d  957,  1978  D.C.  App. 
LEXIS  485  (1978). 

—  Insanity,  instructions. 

In  prosecution  for  first-degree  murder  and 
carrying  dangerous  weapon,  jury  instruction  on 
sanity  which  stated  that  defendant  would  be 
immediately  committed  for  mental  examina- 
tion, after  which  there  would  be  another  judi- 
cial determination  as  to  whether  he  was  suffer- 
ing from  mental  illness  at  that  time  and 
whether  he  was  dangerous  to  himself  and  oth- 
ers, and  that  if  defendant  was  found  to  be 
suffering  from  mental  illness  but  was  not  dan- 
gerous to  himself  or  others  he  would  be  re- 
leased from  hospital,  was  proper.  United  States 
V  Brown,  490  F.2d  758,  1973  U.S.  App.  LEXIS 
6261  (C.A.D.C.  1973). 

Instruction  that  Government  was  required  to 
prove  that  accused  was  of  sound  memory  and 
discretion  was  not  required  in  prosecution  for 
violation  of  District  of  Columbia  statute  per- 
taining to  felony  murder.  D.C.  Code  §  22-2401 
et  seq.  United  States  v  Greene,  489  F.2d  1145, 
1973  U.S.  App.  LEXIS  7659  (C.A.D.C.  1973). 

Instructions  on  insanity,  in  prosecution  for 
murder  and  robbery,  were  not  misleading  or 
erroneous,  but  were  proper.  Carey  v.  U.S.,  296 
F.2d  422,  1961  U.S.  App.  LEXIS  3480  (C.A.D.C. 
1961). 

In  prosecution  for  murder,  instruction  that  if 
verdict  of  not  guilty  by  reason  of  insanity  was 
returned  defendant  would  be  committed  to 
mental  hospital  until  such  time  as  it  was  estab- 
lished that  he  was  no  longer  insane,  was  not 
objectionable  for  failure  to  add  that  he  would  be 
kept  in  hospital  until  he  would  not  in  reason- 
able future  be  dangerous  to  himself  or  others. 
D.C.  Code  1951,  §  24-301.  Starr  v  U.S.,  264 
F.2d  377  (C.A.D.C.  1958). 

In  murder  prosecution,  where  the  purport  of 
the  instruction  on  insanity  was  that  in  order  to 
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acquit  the  jury  must  reach  affirmative  conclu- 
sions of  mental  disease  and  the  causal  connec- 
tion between  the  disease  and  the  act,  instruc- 
tion was  error.  Carter  v.  U.S.,  252  F.2d  608, 
1957  U.S.  App.  LEXIS  4250  (C.A.D.C.  1957). 

Where  court  instructed  that  jury  could  re- 
turn fourth  verdict,  which  was  not  guilty  be- 
cause of  insanity,  if  jury  found  that  defendant 
at  time  of  homicide  was  either  suffering  from 
mental  disease  or  from  mental  defect,  and  that 
there  was  causal  connection  between  such  men- 
tal defect  or  such  mental  disease  and  homicide, 
and  that  there  was  a  fifth  possible  verdict, 
which  was  a  verdict  of  not  guilty,  and  that  jury 
could  return  that  verdict  if  it  found  that  pros- 
ecution failed  to  establish  from  evidence  be- 
yond reasonable  doubt  that  defendant  commit- 
ted homicide,  there  was  danger  that  jury  might 
infer  from  contrasting  treatment  of  the  two 
possible  verdicts  that,  in  order  to  acquit  by 
reason  of  insanity,  it  would  be  necessary  for 
jury  to  reach  affirmative  conclusions  that  de- 
fendant was  insane  at  time  of  homicide  and 
that  act  was  product  of  the  illness.  Wright  v. 
U.S.,  250  F.2d  4,  1957  U.S.  App.  LEXIS  4105 
(C.A.D.C.  1957). 

In  murder  prosecution,  wherein  defendant 
relied  on  defense  of  insanity,  and  wherein  two 
psychiatrists  testified  that  at  time  of  homicide 
defendant  was  mentally  ill  and  unable  to  dis- 
tinguish right  from  wrong,  trial  court  should 
have  given  defendant's  requested  instruction 
that  jury  should  acquit  defendant  by  reason  of 
insanity,  if  jury  found  that  defendant  was  un- 
able to  distinguish  right  from  wrong.  Wright  v. 
U.S.,  250  F.2d  4,  1957  U.S.  App.  LEXIS  4105 
(C.A.D.C.  1957). 

In  prosecution  for  first  degree  murder  com- 
mitted in  robbing  a  grocery  store,  defended  on 
ground  of  insanity,  instruction  attempting  to 
distinguish  between  "mental  disease"  and 
"mental  disorder",  read  in  light  of  explanation 
offered  by  record,  could  have  led  jury  to  con- 
clude defendant  could  be  acquitted  by  reason  of 
insanity  only  if  defendant  suffered  from  abnor- 
mality due  to  physical  deterioration  of  or  injury 
to  brain,  and  was  erroneous  and  prejudicial  to 
defendant.  D.C.  Code  1951,  §  22-2401.  Stewart 
V  U.S.,  214  F.2d  879,  1954  U.S.  App.  LEXIS 
2790  (C.A.D.C.  1954). 

Where  there  was  no  evidence  indicating  that 
defendant,  charged  with  murder,  did  not  know 
the  nature  and  character  of  his  act  or  was  not 
conscious  of  the  difference  between  right  and 
wrong,  instruction  on  issue  of  insanity  was 
unauthorized.  Fisher  v  U.S.,  149  F.2d  28,  1945 
U.S.  App.  LEXIS  2550  (1945). 

Instruction  on  defense  of  insanity  in  homi- 
cide prosecution  held  erroneous  as  ignoring 
doctrine  of  irresistible  impulse.  Smith  v.  U.S., 
36  F.2d  548,  1929  U.S.  App.  LEXIS  2201  (1929). 

In  a  prosecution  for  an  assault  with  intent  to 
kill,  where  the  defense  was  insanity,  a  charge. 


which  in  substance  told  the  jury  not  to  convict 
unless  they  were  satisfied  beyond  a  reasonable 
doubt  that  he  had  done  the  act  charged  against 
him  in  the  indictment,  and  that  he  knew  at  the 
time  the  nature  and  quality  of  the  act,  and 
whether  it  was  right  or  wrong,  and  that,  if  they 
had  reasonable  doubt  about  the  sanity  of  the 
defendant,  he  should  be  acquitted,  was  correct. 
Crock  V  U.S.,  289  F.  544, 1923  U.S.  App.  LEXIS 
1997  (1923). 

Where,  in  a  homicide  case,  the  defense  is 
insanity,  an  instruction  asked  by  the  prosecu- 
tion is  properly  granted  which  is  to  the  effect 
that  if  the  jury  find  the  defendant  was  insane 
up  to  the  time  of  committing  the  crime,  and 
sane  immediately  afterwards,  they  should  find 
him  sane  at  the  moment  when  the  crime  was 
committed.  Snell  v  U.S.,  16App.D.C.  501,  1900 
U.S.  App.  LEXIS  5314  (1900). 

Where  it  is  sought  to  be  shown  that  accused 
killed  his  wife  during  an  attack  of  epilepsy,  it  is 
not  error  for  the  trial  court  to  charge  the  jury 
that  if  accused  was  sane  up  to  within  a  short 
time  of  the  homicide,  was  sane  afterwards,  and 
remained  sane  until  the  present  time,  they 
should  find  he  was  sane  when  he  committed  the 
act.  Taylor  v.  U.S.,  7  App.D.C.  27,  1895  U.S. 
App.  LEXIS  3616  (1895). 

Prosecutor's  unobjected-to  use  of  words  "we" 
and  "us,"  particularly  in  context  such  as  "[de- 
fendant] left  us  facts,"  and  "we  know  graphic 
things,"  was  not  plain  error  in  murder  prosecu- 
tion, despite  claim  that  jury  could  have  been 
construed  these  types  of  statements  as  express- 
ing opinion  of  prosecutor,  perhaps  based  on 
facts  that  had  not  been  presented  to  jury;  those 
words  appeared  to  have  been  used  only  to 
describe  evidence  as  it  may  have  been  viewed 
by  all  observers  in  courtroom,  including  jury. 
Crutchfield  v  United  States,  779  A.2d  307, 
2001  D.C.  App.  LEXIS  182  (2001). 

In  prosecution  for  felony-murder,  trial  court 
did  not  err  in  failing  to  instruct  jury  that  in 
order  to  convict  defendant  of  felony-murder. 
Government  had  to  affirmatively  prove  that 
defendant  was  of  "sound  memory  and  discre- 
tion" both  at  the  time  of  the  underlying  felony 
and  the  time  of  the  kilhng.  D.C.  Code  §  22- 
2401.  Shanahan  v  United  States,  354  A.2d  524, 
1976  D.C.  App.  LEXIS  501  (1976). 

—  Instructions  after  submission  of  cause. 

Where  jury  during  deliberations  sent  ques- 
tions to  judge  concerning  felony-murder  count, 
inquiring  as  to  timing  of  formation  of  intent  to 
rob,  and  trial  court  merely  reread  the  murder 
statute  and  the  standard  instruction,  and  jury 
could  have  been  left  with  impression  that  coin- 
cidence in  time  between  murder  and  robbery 
was  sufficient  to  support  felony-murder  convic- 
tion, there  was  error  which  could  not  be  held 
harmless.    D.C.    Code    §  22-2401,  22-2901. 
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United  States  v.  Bolden,  514  F.2d  1301,  1975 
U.S.  App.  LEXIS  14122  (C.A.D.C.  1975). 

Anti-deadlock  instruction  did  not  improperly 
coerce  a  guilty  verdict,  in  trial  of  defendant  for 
murder,  though  clerk's  separate  conversations 
with  two  jurors  during  deliberations  indicated 
that  one  juror  was  holding  out  for  an  acquittal 
and  in  assessing  the  risk  of  coercion  it  had  to  be 
assumed  that  the  hold-out  was  informed  of  his 
fellow  jurors'  conversations,  where  the  trial 
judge  during  the  instruction  told  the  jury  that 
he  did  not  know  how  it  was  divided,  judge  did 
not  express  concerns  about  any  juror's  conduct 
in  deliberations,  judge  told  the  jury  that  it 
should  take  care  not  to  disclose  its  split  in  any 
future  notes  to  the  court,  judge  provided  the 
Gallagher  instruction,  and  the  overall  tenor  of 
the  Gallagher  instruction  made  it  clear  that  a 
verdict  was  not  being  demanded.  Hankins  v. 
United  States,  3  A.3d  356,  2010  D.C.  App. 
LEXIS  504  (2010). 

Defendant  was  not  prejudiced,  in  prosecution 
for  first-degree  premeditated  murder,  by  trial 
court's  refusal  of  defendant's  untimely  request 
for  instruction  on  defense  theory  that  someone 
other  than  defendant  fired  the  fatal  shots, 
which  request  was  made  after  closing  argu- 
ments and  final  instructions  had  already  been 
given;  proposed  instruction  simply  summarized 
the  evidence  that  the  defense  claimed  sup- 
ported its  theory  that  other  man  fired  the  fatal 
shots,  including  noting  the  impeachment  of 
government's  witnesses  and  the  inferences  the 
defense  would  have  the  jury  draw  from  physical 
evidence  presented,  points  made  in  proposed 
instruction  were  primarily  factual  and  were 
made  by  defense  counsel  in  closing  argument, 
and  instructions  given  by  trial  court  exten- 
sively explained  that  credibility  was  for  the 
jurors  to  assess  and  offered  guidance  on  factors 
they  could  take  into  account  in  making  that 
determination.  Tyree  v.  United  States,  942  A.2d 
629,  2008  D.C.  App.  LEXIS  31  (2008),  writ  of 
certiorari  denied  by  556  U.S.  1130,  129  S.  Ct. 
1612,  173  L.  Ed.  2d  1000,  2009  U.S.  LEXIS 
2077,  77  U.S.L.W.  3528  (2009). 

Trial  court  did  not  coerce  verdict  by  instruct- 
ing jury  to  continue  deliberations  after  jury 
sent  a  note  that  revealed  jury  split  of  11-1  with 
respect  to  one  or  more  charges  against  defen- 
dant in  prosecution  for  murder  and  other  of- 
fenses; dissenting  juror  was  not  isolated  by 
trial  court,  nothing  in  note  written  by  dissent- 
ing juror  indicated  that  she  felt  in  any  way 
intimidated  by  other  jurors,  jury's  note  did  not 
necessarily  mean  that  trial  court  was  faced 
with  a  deadlocked  jury,  trial  court  did  not  give 
an  anti-deadlock  instruction,  and  trial  court 
told  jury  that  trial  court  did  not  intend  to  coerce 
a  verdict  and  that  jury  should  continue  delib- 
erations to  "attempt  to  reach  a  verdict."  Down- 
ing V.  United  States,  929  A.2d  848,  2007  D.C. 
App.  LEXIS  461  (2007),  writ  of  certiorari  de- 


nied by  555  U.S.  877,  129  S.  Ct.  187,  172  L.  Ed. 
2d  133,  2008  U.S.  LEXIS  6816,  77  U.S.L.W. 
3202  (2008). 

Instruction  that  jurors  were  not  to  speculate 
about  matters  outside  record,  given  after  jury 
sent  two  notes  to  trial  court  during  delibera- 
tions, which  notes  inquired  about  availability  of 
portions  of  witness'  grand  jury  testimony  that 
had  not  been  introduced  in  evidence  and 
whether  woman  who  was  named  during  trial  as 
someone  who  had  seen  victim's  abduction  but 
who  was  not  a  witness  was  available  to  testify, 
did  not  deter  jury  from  evaluating  evidence 
that  had  been  admitted  regarding  the  witness 
or  the  woman,  as  instruction  was  responsive  to 
jury's  stated  concern,  it  was  correct,  and  it  was 
not  unbalanced.  Kitt  v.  United  States,  904  A. 2d 
348,  2006  D.C.  App.  LEXIS  440  (2006),  writ  of 
certiorari  denied  by  552  U.S.  824,  128  S.  Ct. 
180,  169  L.  Ed.  2d  35,  2007  U.S.  LEXIS  9135, 
76  U.S.L.W.  3157  (2007). 

Where  homicide  case  presented  no  issue  con- 
cerning possibility  of  mere  coincidence  in  time 
and  place  between  killing  and  commission  of 
robbery  and  where  there  was  no  evidence  or 
argument  that  robbery  was  afterthought  to 
murder  or  that  homicidal  act  fell  outside  scope 
of  felonious  crime  which  parties  undertook  to 
commit,  felony-murder  rule  was  inapplicable, 
and  where  jur}?^  asked  if  they  could  find  partic- 
ular defendant  guilty  of  felony-murder  or  any 
other  charged  armed  offenses  if  they  found  that 
he  did  not  have  possession  of  the  gun,  trial 
court  properly  declined  to  give  supplemental 
instruction  on  theories  of  abetting,  accessory  or 
accomplice.  Long  v.  United  States,  364  A.2d 
1174,  1976  D.C.  App.  LEXIS  393  (1976). 

—  Instructions  already  given. 

In  prosecution  for  felony-murder,  wherein 
jurors  were  instructed  that,  to  return  guilty 
verdict,  they  had  to  find  that  killing  took  place 
while  defendant,  or  an  aider  or  abettor,  was 
perpetrating  or  attempting  to  perpetrate  the 
offense  of  robbery  and  instruction  was  high- 
lighted by  closing  statements  of  one  codefen- 
dant's  trial  counsel  that  jurors  should  acquit  on 
felony-murder  count  if  they  found  that  robbery 
was  an  "after-thought,"  defendants  were  not 
prejudiced  by  trial  court's  refusal  to  charge 
specifically  that,  if  intent  to  rob  victim  was 
formed  after  the  shooting,  there  could  be  no 
conviction  of  felony-murder.  D.C.  Code  §  22- 
2401.  United  States  v.  Mack,  466  F.2d  333,  1972 
U.S.  App.  LEXIS  8681  (C.A.D.C.  1972),  writ  of 
certiorari  denied  by  409  U.S.  952,  93  S.  Ct.  297, 
34  L.  Ed.  2d  223,  1972  U.S.  LEXIS  986  (1972). 

—  Intent  or  motive,  instructions. 

In  murder  prosecution,  instructions  on  mal- 
ice and  specific  intent,  which  equated  specific 
intent  with  malice  and  instructed  jury  that  "the 
law  infers  or  presumes  from  the  use  of  such 
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weapon  in  the  absence  of  explanatory  or  miti- 
gating circumstances  the  existence  of  the  mal- 
ice essential  to  culpable  homicide"  were  plainly 
erroneous  and,  because  evidence  was  not  over- 
whelming and  instructions  might  well  have 
precluded  reasonable  juror  from  considering 
manslaughter  as  possible  verdict,  vacation  of 
conviction  was  required.  United  States  v. 
Frady,  636  F.2d  506,  1980  U.S.  App.  LEXIS 
12972  (C.A.D.C.  1980). 

In  murder  prosecution,  refusal  to  instruct 
that  a  drug-induced  stupor  may  negate  specific 
intent,  was  not  error,  where  there  was  evidence 
that  defendant  took  amphetamines,  drank  a 
quantity  of  liquor  and  had  trouble  driving  to 
scene  of  the  homicide,  but  there  was  no  evi- 
dence that  he  was  in  a  stupor  at  time  of 
stabbing  and,  in  any  event,  other  instructions 
given  on  element  of  specific  intent  sufficed. 
United  States  v.  Marcey,  440  F.2d  281,  1971 
U.S.  App.  LEXIS  11708  (C.A.D.C.  1971). 

In  prosecution  of  Puerto  Rican  defendant, 
whose  companion  shot  and  killed  guard  in  front 
of  dwelling  of  President  of  the  United  States, 
for  first  degree  murder,  wherein  defendant  in- 
terposed defense  that  he  and  companion, 
though  armed  with  pistols,  had  no  intent  to  kill 
anyone  but  merely  wished  to  create  an  incident 
in  order  to  bring  to  the  attention  of  American 
people  conditions  in  Puerto  Rico,  court  properly 
charged  jury  that  defendant's  testimony  as  to 
conditions  in  Puerto  Rico  had  nothing  to  do 
with  the  case,  over  objection  of  defendant  that 
such  conditions  were  relevant  and  material  to 
issue  of  his  intent  and  materially  responsive  to 
prosecutor's  claim  of  motive.  D.C.  Code  1940, 
§§  22-105,  22-2401.  Collazo  v.  U.S.,  196  R2d 
573,  1952  U.S.  App.  LEXIS  2497  (C.A.D.C. 
1952). 

Instruction  that  in  considering  questions  of 
intent,  premeditation  and  deliberation  jury 
should  consider  entire  personality  of  defendant, 
his  mental,  nervous,  emotional  and  physical 
characteristics  as  developed  by  evidence  was 
properly  refused  because  it  confused  issue  of 
insanity  with  question  whether  psychopathic 
characteristics  of  defendant  prevented  him 
from  forming  deliberate  intent  necessary  to 
constitute  first  degree  murder.  Fisher  v.  U.S., 
149  R2d  28, 1945  U.S.  App.  LEXIS  2550  (1945). 

It  is  not  error  for  the  trial  court,  in  a  murder 
case,  to  instruct  the  jury  that  it  is  not  necessary 
for  the  prosecution  to  prove  a  motive,  but  that 
absence  of  proof  of  motive  may  be  considered  as 
a  circumstance  in  favor  of  the  accused. 
Lanckton  v  U.S.,  18  App.D.C.  348,  1901  U.S. 
App.  LEXIS  5069  (1901). 

Error  in  trial  court's  jury  instruction  in  trial 
for  first-degree  premeditated  murder  with  re- 
spect to  "natural  and  probable  consequences" 
doctrine,  which  allowed  conviction  on  theory  of 
aiding  and  abetting  without  proof  of  mens  rea 
required  for  offense,  was  not  harmless  beyond  a 


reasonable  doubt  as  to  second  of  two  defen- 
dants, even  though  case  against  that  defendant 
was  strong;  given  evidence,  an  impartial  juror 
might  readily  have  had  reasonable  doubt 
whether  defendant  formed  intent  to  kill  victim, 
and  under  instruction,  a  juror  who  believed 
that  defendant's  intent  was  merely  to  join  in  an 
assault  on  victim  could  nevertheless  reason- 
ably find  defendant  guilty  of  aiding  and  abet- 
ting premeditated  murder.  Wilson-Bey  v. 
United  States,  903  A.2d  818,  2006  D.C.  App. 
LEXIS  424  (2006),  writ  of  certiorari  denied  by 
550  U.S.  933,  127  S.  Ct.  2248,  167  L.  Ed.  2d 
1089,  2007  U.S.  LEXIS  5173,  75  U.S.L.W.  3607 
(2007). 

In  prosecution  for  first-degree  murder,  felo- 
ny-murder and  rape  wherein  defendant  raised 
insanity  defense,  trial  court  did  not  err  in 
refusing  to  instruct  jury  that  it  might  consider 
evidence  of  defendant's  mental  abnormality  as 
negating  deliberate  intent  required  for  first- 
degree  murder  which  was  in  effect  attempt  to 
raise  defense  of  "diminished  capacity."  D.C. 
Code  1973,  §  22-2401.  Doepel  v  United  States, 
434  A.2d  449,  1981  D.C.  App.  LEXIS  345 
(1981),  writ  of  certiorari  denied  by  454  U.S. 
1037,  102  S.  Ct.  580,  70  L.  Ed.  2d  483,  1981 
U.S.  LEXIS  4463,  50  U.S.L.W.  3376  (1981). 

Where  defendant  did  not  claim  insanity  or 
offer  expert  psychiatric  evidence  but  merely 
testified  that  he  was  under  an  emotional  strain 
at  the  time  of  the  shootings,  trial  court  did  not 
err  in  refusing  to  instruct  the  jury  to  consider 
defendant's  stressful  state  of  mind  in  determin- 
ing whether  he  was  capable  of  forming  specific 
intent  and  whether  there  was  malice,  delibera- 
tion and  premeditation  in  connection  with  the 
homicides  with  which  defendant  was  charged. 
Morgan  v  United  States,  363  A.2d  999,  1976 
D.C.  App.  LEXIS  382  (1976),  writ  of  certiorari 
denied  by  431  U.S.  919,  97  S.  Ct.  2187,  53  L.  Ed. 
2d  231,  1977  U.S.  LEXIS  1828  (1977). 

—  Intoxication,  instructions. 

Where  intoxication  as  an  element  in  insanity 
defense  was  not  mentioned  in  court's  instruc- 
tion on  drunkenness,  even  though  it  was  clear 
that  effect  of  alcohol  on  defendant  was  crucial 
to  her  insanity  defense,  on  retrial  for  second- 
degree  murder  wherein  defendant  had  been 
convicted  of  manslaughter  court  was  instructed 
to  advise  jury  explicitly  that  although  volun- 
tary intoxication  is  not  a  defense  to  the  crime,  it 
could  give  consideration  to  defendant's  claim  of 
intoxication,  together  with  testimony  of  psychi- 
atrists concerning  interaction  of  defendant's 
recourse  to  alcohol  and  her  mental  condition,  in 
course  of  determining  issue  raised  by  insanity 
defense.  King  v.  United  States,  372  F.2d  383, 
1966  U.S.  App.  LEXIS  3952  (C.A.D.C.  1966). 

In  homicide  prosecution,  the  giving  of  in- 
struction that  defendant  would  not  be  guilty  of 
first-degree  murder  if  he  was  so  intoxicated 


553 


§  22-2101 


Criminal  Offenses  and  Penalties 


that  he  could  not  entertain  the  specific  purpose 
required  by  statute  to  constitute  first-degree 
murder,  and  the  refusal  to  give  requested  in- 
struction that  defendant  would  not  be  guilty  of 
either  first  or  second-degree  murder  and  should 
be  acquitted,  if  he  was  so  intoxicated  that  he 
could  not  entertain  the  specific  purpose  re- 
quired by  statute  to  constitute  first  or  second- 
degree  murder,  was  not  error.  D.C.  Code  1929, 
T.  6,  §  21.  Bishop  v.  U.S.,  107  F.2d  297,  1939 
U.S.  App.  LEXIS  2732  (1939). 

It  is  error  to  qualify  a  special  instruction 
asked  in  a  homicide  case  to  the  effect  that  the 
weight  of  evidence  as  to  the  accused's  intoxica- 
tion is  for  the  jury,  by  adding  that  such  evidence 
should  be  received  with  caution  and  carefully 
examined,  in  connection  with  all  the  circum- 
stances of  the  case.  Sabens  v.  U.S.,  40  App. D.C. 
440,  1913  U.S.  App.  LEXIS  2099  (1913). 

—  Lesser  included  offenses,  instructions. 

Jury  instruction  on  second-degree  murder  as 
a  lesser  included  offense  of  first-degree  premed- 
itated murder  was  warranted,  even  though 
defendant  argued  that  there  was  no  evidence 
that  he  had  the  mens  rea  necessary  for  second- 
degree  murder;  based  on  the  evidence  pre- 
sented, a  reasonable  jury  could  have  found  that 
defendant  left  a  party  with  victim  and  a  com- 
panion, that  the  companion  ordered  victim  out 
of  the  vehicle,  that  the  companion  shot  victim 
without  defendant's  prior  knowledge,  and  that 
defendant  then  shot  victim  reflexively  out  of 
fear  or  shock  after  the  companion  ordered  him 
to  shoot.  Atchison  v.  United  States,  982  A.2d 
1138,  2009  D.C.  App.  LEXIS  543  (2009),  writ  of 
certiorari  denied  by  130  S.  Ct.  1549,  176  L.  Ed. 
2d  140,  2010  U.S.  LEXIS  1486,  78  U.S.L.W. 
3481  (U.S.  2010). 

Rage  alone  is  insufficient  to  support  a  volun- 
tary manslaughter  instruction  as  a  lesser-in- 
cluded offense  of  murder  because  there  must 
also  be  adequate  provocation.  High  v.  United 
States,  972  A.2d  829,  2009  D.C.  App.  LEXIS 
184  (2009). 

Instruction  on  second-degree  murder  as  a 
lesser-included  offense  of  first-degree  premedi- 
tated murder  was  warranted,  in  trial  of  defen- 
dant and  co-defendant  arising  from  shooting 
deaths  of  two  victims  that  resulted  in  convic- 
tion of  co-defendant  on  two  counts  of  second- 
degree  murder;  though  co-defendant  gave  ma- 
chine gun  to  defendant  after  learning  that  the 
two  victims  had  been  trying  to  break  into  his 
car,  there  was  evidence  from  which  jury  could 
infer  that  co-defendant  only  formed  the  intent 
to  kill  at  the  last  moment,  either  when  co- 
defendant  learned  victims  did  not  have  enough 
money  to  compensate  him  for  damage  to  his  car 
after  victims  were  patted  down,  or  when  one  of 
his  companions  asked  co-defendant  after  the 
pat  down  what  he  was  going  to  do  and  co- 
defendant  took  question  as  a  challenge  to  his 


street  credibility.  Coleman  v.  United  States,  948 
A.2d  534,  2008  D.C.  App.  LEXIS  246  (2008), 
writ  of  certiorari  denied  by  558  U.S.  931,  130  S. 
Ct.  349,  175  L.  Ed.  2d  231,  2009  U.S.  LEXIS 
6443,  78  U.S.L.W.  3180  (2009). 

Evidence  was  sufficient  to  support  instruc- 
tion on  second-degree  murder  as  a  lesser  in- 
cluded offense  of  first-degree  murder;  jurors 
could  have  concluded  that  defendant  acted  out 
of  impulsive  fear  when  he  suddenly  came 
across  victims.  Gardner  v.  United  States,  898 
A.2d  367,  2006  D.C.  App.  LEXIS  205  (2006). 

Where  both  Government  and  defendant  op- 
posed instructions  on  lesser  included  offenses 
as  to  defendant  charged  with  burglary,  at- 
tempted robbery,  assault,  and  murder,  trial 
court's  refusal  to  so  instruct  jury  on  request  of 
codefendant  was  not  error.  D.C.  Code  1981, 
§§  22-502,  22-1801(a),  22-2401,  22-2402,  22- 
3202,  22-3204.  Adams  v.  United  States,  466 
A.2d  439,  1983  D.C.  App.  LEXIS  483  (1983). 

In  prosecution  for  first-degree  felony-murder, 
second-degree  murder,  armed  robbery,  and  rob- 
bery, evidence  provided  no  rational  basis  for  a 
lesser  charge  of  assault  with  a  deadly  weapon, 
or  simple  assault,  and  court  was  not  required  to 
put  case  to  jury  on  basis  that  essentially  in- 
dulged and  even  encouraged  speculations  as  to 
bizarre  reconstruction.  D.C.  Code  §§  22-2401, 
22-2901,  22-3202.  Day  v.  United  States,  390 
A.2d  957,  1978  D.C.  App.  LEXIS  485  (1978). 

—  Limiting  instructions. 

Absent  waiver  of  instruction,  failure,  in  pros- 
ecution for  felony-murder,  first-degree  murder, 
armed  robbery,  robbery  and  second-degree  bur- 
glary, to  give  immediate  limiting  instruction  as 
to  admissibility  where  testimony  of  arresting 
officer  was  admitted  to  impeach  defendant's 
testimony  that  he  had  not  stated  that  codefen- 
dant "lived  across  the  street"  was  plain  error 
requiring  reversal,  though  general  instruction 
on  impeachment  evidence  was  given  in  very 
long  charge.  D.C.  Code  §§  22-1801(b),  22-2401, 
22-2901,  22-3202.  United  States  v.  Leonard, 
494  F.2d  955,  1974  U.S.  App.  LEXIS  10300 
(C.A.D.C.  1974). 

Volunteered  testimony  of  government  wit- 
ness in  murder  prosecution,  to  effect  that  he 
and  defendant  had  sold  drugs  together,  did  not 
require  mistrial,  where  trial  court  struck  such 
testimony  and  instructed  jury  to  disregard  it. 
Reams  v.  United  States,  895  A.2d  914,  2006 
D.C.  App.  LEXIS  150  (2006). 

—  Malice,  instructions. 

In  murder  prosecution,  instructions  submit- 
ting to  jury  the  issues  of  insanity,  irresistible 
impulse,  malice,  deliberation,  and  premedita- 
tion were  free  from  error.  D.C.  Code  1940, 
§  22-2401.  Fisher  v  U.S.,  66  S.Ct.  1318,  1946 
U.S.  LEXIS  2178  (U.S.Dist.Col.  1946). 
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It  is  improper  in  homicide  prosecution  to 
instruct  that  "mahce"  is  state  of  mind  showing 
heart  regardless  of  social  duty,  a  mind  deliber- 
ately bent  on  mischief,  a  generally  depraved, 
wicked  and  malicious  spirit.  United  States  v. 
Hinkle,  487  F.2d  1205,  1973  U.S.  App.  LEXIS 
7168  (C.A.D.C.  1973). 

Trial  judge  erred  in  prosecution  for  murder  in 
instructing  jury  that  wrongful  act  intentionally 
done  is  done  with  malice  aforethought,  thereby 
equating  intent  with  malice.  United  States  v. 
Wharton,  433  F.2d  451,  1970  U.S.  App.  LEXIS 
11384  (C.A.D.C.  1970). 

Instruction  that  law  infers  or  presumes  mal- 
ice from  use  of  deadly  weapon  in  commission  of 
homicide  was  error.  United  States  v.  Wharton, 
433  F.2d  451,  1970  U.S.  App.  LEXIS  11384 
(C.A.D.C.  1970). 

Instruction  on  malice  which  stated  in  effect 
that  wrongful  act  intentionally  done  is  done 
with  malice  aforethought  improperly  omitted 
fact  that  the  intentionally  done  wrongful  act 
must  have  been  without  justification  or  excuse. 
Sims  V.  United  States,  405  F.2d  1381,  1968  U.S. 
App.  LEXIS  4882  (C.A.D.C.  1968). 

Instruction  that  in  absence  of  explanatory 
circumstances  the  law  infers  or  presumes  mal- 
ice from  use  of  deadly  weapon  was  error.  D.C. 
Code  §§  22-2401,  22-2403.  Sims  v.  United 
States,  405  F.2d  1381,  1968  U.S.  App.  LEXIS 
4882  (C.A.D.C.  1968). 

In  homicide  prosecution,  instructions  which 
submitted  first-degree  murder,  second-degree 
murder,  and  manslaughter  and  which  con- 
tained statement  that  wrongful  act  intention- 
ally done  was  done  with  malice  was  prejudicial 
error.  D.C.  Code  §§  22-2401,  22-2403; 
Fed.Rules  Civ.Proc.  rule  52(b),  18  U.S.C.  Sims 
V.  United  States,  405  F.2d  1381,  1968  U.S.  App. 
LEXIS  4882  (C.A.D.C.  1968). 

Instruction  in  homicide  prosecution  that  law 
inferred  malice  from  use  of  deadly  weapon 
would  be  erroneous  and  if  appropriate  objection 
is  made,  trial  court  must  instruct  jury  that  only 
it  may  decide  whether  to  draw  from  all  circum- 
stances, including  use  of  deadly  weapon,  an 
inference  of  malice  aforethought.  Fed.Rules 
Crim.Proc.  rule  52(b),  18  U.S.C.  Howard  v. 
United  States,  389  F.2d  287,  1967  U.S.  App. 
LEXIS  4276  (C.A.D.C.  1967). 

Court  erred  in  murder  prosecution  in  stating 
that  the  law  infers  malice  from  use  of  a  deadly 
weapon,  but  such  was  not  plain  error  of  such 
substantial  prejudice  as  to  require  reversal 
even  though  no  objection  was  made  where, 
inter  alia,  the  charge  clearly  alerted  jury  to  the 
need  of  finding  premeditation  and  deliberation 
over  and  above  malice  before  bringing  in  a 
first-degree  verdict,  and  a  jury  inferring  pre- 
meditation and  deliberation  could  not  have 
failed  to  infer  malice.  Belton  v.  United  States, 
382  F.2d  150,  1967  U.S.  App.  LEXIS  5998 
(C.A.D.C.  1967). 


In  prosecution  for  murder  resulting  in  con- 
viction of  second-degree  murder,  the  court's 
charge  covering  premeditation,  malice,  and 
self-defense  was  not  erroneous.  D.C.  Code  1940, 
§§  22-2404,  22-2403.  Thomas  v.  U.S.,  158  F.2d 
97,  1946  U.S.  App.  LEXIS  2341  (1946). 

In  first  degree  murder  prosecution,  instruc- 
tion that  though  deliberate  and  premeditated 
malice  involves  turning  over  in  the  mind  an 
intention  to  kill,  it  does  not  take  any  apprecia- 
ble length  of  time  to  turn  a  thought  of  that  kind 
over  in  the  mind,  was  erroneous,  but  the  in- 
struction was  sufficiently  corrected  by  a  later 
charge  in  effect  contradicting  it.  D.C.  Code 
1929,  T.  6,  §  21.  Bullock  v.  U.S.,  122  F.2d  213, 
1941  U.S.  App.  LEXIS  2942  (1941). 

Trial  court,  in  instructing  on  first-degree  pre- 
meditated murder,  was  not  required  to  state 
that  jury  was  required  to  find  malice,  as  statute 
defined  offense  in  terms  of  killing  another  pur- 
posely, with  deliberate  and  premeditated  mal- 
ice, the  term  "purposely"  was  synonymous  with 
intentionally,  and  the  malice  element  was 
therefore  satisfied  only  by  proof  of  a  specific 
intent  to  kill,  which  was  what  jury  was  told 
that  it  had  to  find,  in  addition  to  premeditation 
and  deliberation.  Kitt  v.  United  States,  904 
A.2d  348,  2006  D.C.  App.  LEXIS  440  (2006), 
writ  of  certiorari  denied  by  552  U.S.  824,  128  S. 
Ct.  180,  169  L.  Ed.  2d  35,  2007  U.S.  LEXIS 
9135,  76  U.S.L.W.  3157  (2007). 

—  Nature  and  circumstances  of  act,  in- 
structions. 

In  murder  prosecution,  where  there  was  evi- 
dence that  accused  pursued  victim  along  street 
and  stabbed  him  many  times,  court  did  not 
improperly  refuse  to  give  a  charge  based  on 
theory  that  only  fatal  blow  was  struck  inside 
laundry  before  accused  and  victim  ran  into  the 
street.  Fook  v.  U.S.,  164  F.2d  716,  1947  U.S. 
App.  LEXIS  1977  (1947). 

In  prosecution  for  murder,  court  properly 
instructed  that,  if  defendant  did  flee  from  the 
scene,  jury  had  right  to  consider  that  fact  as  a 
consciousness  of  guilt,  if  jury  deemed  it  proper 
to  do  so.  U.S.  V.  Edmonds,  63  F.Supp.  968,  1946 
U.S.  Dist.  LEXIS  2946  (D.D.C1946). 

In  murder  prosecution,  where  court  called 
jury's  attention  to  defendant's  denial  that  he 
fled  from  the  scene,  and  permitted  jury  to 
determine  that  question  before  they  could  con- 
sider flight  as  a  consciousness  of  guilt,  court  did 
not  err  in  refusing  to  elaborate  by  giving  an 
additional  charge  to  the  effect  that  defendant 
claimed  that  he  ran  from  the  scene  not  for  the 
purpose  of  avoiding  arrest  but  because  of  fear  of 
attack  by  decedent's  companion.  U.S.  v.  Ed- 
monds, 63  F.Supp.  968,  1946  U.S.  Dist.  LEXIS 
2946  (D.D.C1946). 

Where  defendant,  a  drug  pusher,  volunteered 
to  assist  his  drug  distributor  and  others  to 
avenge  a  prior  robbery  of  the  distributor,  broke 
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into  victim's  room  with  his  pistol  drawn,  accom- 
panied the  distributor  in  subsequently  tracking 
down  the  victim,  either  grabbed  or  shoved  vic- 
tim before  he  was  shot  and  killed  or  himself 
shot  and  killed  the  victim  and  fled  and  cooper- 
ated in  concealing  evidence,  defendant's  armed 
presence  at  scene  of  crime  was  intended  to  aid 
the  distributor  and  defendant  was  not  entitled 
to  an  instruction  that  mere  presence  at  the 
scene  of  the  crime  by  itself  was  insufficient  to 
establish  guilt.  Peoples  v.  United  States,  329 
A.2d  446,  1974  D.C.  App.  LEXIS  324  (1974). 

—  Nature  of  means  or  instrument  used, 

instructions. 

In  prosecution  for  murder  prayer  for  instruc- 
tion by  the  prisoner  "that  the  weapon  used,  a 
quarter  of  a  brick,  was  not  a  deadly  weapon, 
and  malice  could  not  be  presumed  from  its  use," 
is  properly  rejected  by  the  trial  court,  especially 
where  the  evidence  fails  to  show  whether  the 
missile  was  quarter  or  half  of  a  brick.  Hopkins 
V.  U.S.,  4  App.D.C.  430,  1894  U.S.  App.  LEXIS 
3349  (1894). 

A  charge  in  a  murder  case,  where  self-defense 
was  relied  on,  which  states  that  if  defendant, 
without  attempting  to  retreat  or  get  out  of  the 
way  of  deceased,  used  a  deadly  weapon,  intend- 
ing to  take  the  life  of  deceased  or  to  inflict  great 
bodily  harm,  then  he  is  guilty  of  murder,  is 
erroneous  as  giving  undue  emphasis  to  the  use 
of  a  dangerous  weapon,  and  ignoring  the  ques- 
tion of  heat  of  blood.  U.S.  v.  Green,  17  D.C.  562 
(D.C.Sup.  1888). 

—  Necessity  for  request,  instructions. 

Trial  court  did  not  abuse  its  discretion  and 
did  not  commit  plain  error  when  instructing  on 
malice  in  murder  prosecution,  where  instruc- 
tions described  three  states  of  mind  which 
could  constitute  malice,  clearly  indicated  that 
malice  implied  state  of  mind  which  could  in- 
clude specific  intent  to  kill,  intent  to  commit 
serious  bodily  harm,  or  intent  to  act  in  a  man- 
ner regardless  of  life  and  safety  of  others; 
moreover,  judge  had  no  sua  sponte  duty  to 
adopt  form  of  instructions  of  listing  three  men- 
tal states,  rather  than  providing  standard  in- 
struction. Swanson  v.  United  States,  602  A.2d 
1102,  1992  D.C.  App.  LEXIS  29  (1992). 

—  Passion  and  provocation,  instructions. 

Where  defendant  charged  with  killing  his 
wife  had  testified  that  his  wife  slapped  his  face, 
there  was  no  error  in  failing  to  instruct  that 
jury,  if  it  rejected  his  plea  of  insanity,  might 
consider  question  of  defendant's  sanity  as  evi- 
dence in  determining  whether  provocation  suf- 
fered by  him  was  sufficient  to  reduce  offense 
from  murder  to  manslaughter.  Hart  v.  U.S.,  130 
F.2d  456,  1942  U.S.  App.  LEXIS  3123  (1942). 

In  prosecution  for  first-degree  murder  while 
armed,  evidence  was  insufficient  to  show  that 
reasonable  person  in  defendant's  circumstances 


would  have  been  sufficiently  provoked  to  lose 
self-control  and  kill  the  victim,  his  friend,  on 
impulse,  because  he  believed  victim  had  en- 
gaged in  sexual  relations  with  his  step-sister, 
and  thus,  evidence  did  not  support  jury  instruc- 
tion on  lesser-included  offense  of  voluntary 
manslaughter;  evidence  showed  that  defendant 
was  upset  when  he  saw  victim  and  his  step- 
sister, who  was  29  years  old  and  did  not  have 
particularly  close  relationship  with  defendant, 
coming  downstairs  together  after  being  up- 
stairs in  a  house  for  20  to  25  minutes,  and  then 
saw  step-sister  kiss  victim  on  the  cheek,  and 
there  was  no  evidence  of  sexual  encounter  be- 
tween victim  and  step-sister.  High  v.  United 
States,  972  A.2d  829,  2009  D.C.  App.  LEXIS 
184  (2009). 

—  Persons  liable,  instructions. 

Fact  that  there  was  evidence  that  one  of  the 
three  defendants  jointly  indicted  on  charge  of 
murder  in  perpetration  of  robbery  threw  away 
the  gun  and  bullets  after  the  murder  did  not 
require  an  instruction  that  jury  could  find  such 
defendant  guilty  as  accessory  after  the  fact, 
where  such  defendant's  testimony  and  other 
circumstances  stamped  him  as  an  accessory 
before  the  fact  and  therefore  guilty  as  a  princi- 
pal. D.C.  Code  1940,  §§  22-105,  22-2401.  Hall  v. 
U.S.,  168  R2d  161,  1948  U.S.  App.  LEXIS  2025 
(1948). 

Where  robbery  of  fountain  cash  register  at 
front  of  drug  store  by  one  of  co-defendants 
jointly  indicted  on  charge  of  killing  another  in 
perpetrating  robbery  was  a  part  of  general 
holdup  of  store  in  perpetration  of  which  other 
defendant  killed  proprietor  while  obtaining 
money  in  cash  register  in  rear  of  store,  defen- 
dant who  did  not  do  the  shooting  was  not 
entitled  to  an  instruction  that  two  separate 
robberies  had  been  committed,  that  such  defen- 
dant could  be  convicted  only  of  being  accessory 
after  the  fact  or  that  such  defendant  could  be 
convicted  only  of  offense  of  robbery.  D.C.  Code 
1940,  §  22-2401.  Wheeler  v.  U.S.,  165  F.2d  225, 
1947  U.S.  App.  LEXIS  2054  (1947). 

Ample  evidence  was  presented  at  trial  to 
justify  aiding  and  abetting  instruction,  even 
though  Government's  theory  of  case  was  consis- 
tently that  defendant  was  principally  responsi- 
ble for  victim's  fatal  stab  wounds;  evidence 
established  that  victim  died  from  stab  wound  to 
heart  and  suffered  eight  additional  stab 
wounds,  evidence  further  established  that  de- 
fendant and  two  codefendants  were  only  other 
persons  in  prison  shower  area  with  victim 
when  stabbing  occurred,  and  no  substantial 
evidence  was  offered  by  defendant  to  refute 
conclusion  that  one  of  them,  or  perhaps  all 
three,  committed  murder.  United  States  v.  Hor- 
ton,  716  F.  Supp.  927,  1989  U.S.  Dist.  LEXIS 
9406  (1989),  affirmed  by  921  F.2d  540,  1990 
U.S.  App.  LEXIS  22278  (4th  Cir.  Va.  1990). 
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Defendant  on  trial  for  first-degree  murder  by 
shooting  victim  was  not  entitled  to  a  jury  in- 
struction that  he  had  been  associated  with  the 
shooting  because  of  a  long-standing  rumor, 
even  though  defendant  argued  that  the  instruc- 
tion set  forth  an  affirmative  defense  theory 
independent  of  his  theory  of  mistaken  identity; 
defendant  formulated  a  mistaken  binary  where 
he  could  not  be  guilty  of  the  shooting  as  a 
matter  of  law  if  he  was  associated  with  the 
shooting  because  of  a  long-standing  rumor,  the 
presence  or  lack  of  a  long-standing  rumor  was 
instead  a  factor  for  the  jury  to  consider  when 
assessing  witness  credibility,  and  trial  court 
provided  the  jury  with  sufficient  guidance  on 
that  point.  Williams  v.  United  States,  6  A.3d 
843,  2010  D.C.  App.  LEXIS  607  (2010). 

Error  in  trial  court's  use  of  jury  instruction 
on  aiding  and  abetting  that  included  language 
on  natural  and  probable  causes,  which  allowed 
jury  to  find  guilt  without  having  to  find  that 
defendant  possessed  requisite  mens  rea,  was 
not  plain  error  at  trial  for  first-degree  premed- 
itated murder  under  theory  of  aiding  and  abet- 
ting; no  reasonable  juror  could  have  concluded 
that  defendant  had  any  intent  other  than  to  kill 
victim  or  that  actions  taken  by  defendant  be- 
fore killing  were  an3^hing  other  than  deliberate 
and  premeditated,  given  evidence  that,  inter 
alia,  defendant  first  suggested  killing  victim 
and  provided  directions  to  location  where  vic- 
tim was  killed.  Downing  v.  United  States,  929 
A.2d  848,  2007  D.C.  App.  LEXIS  461  (2007), 
writ  of  certiorari  denied  by  555  U.S.  877,  129  S. 
Ct.  187,  172  L.  Ed.  2d  133,  2008  U.S.  LEXIS 
6816,  77  U.S.L.W.  3202  (2008). 

Instruction  on  testimony  of  an  accomplice  did 
not  validate  or  endorse  government's  position 
that  case  involved  criminal  associates,  and  thus 
instruction  was  proper,  in  prosecution  for  fel- 
ony murder,  attempted  armed  robbery,  and 
related  weapons  offenses;  trial  court,  in  giving 
instruction,  twice  referred  to  "alleged  accom- 
plice" rather  than  simply  "accomplice,"  which 
was  plain  reference  to  government's  theory  that 
defendant  and  alleged  accomplice  had  jointly 
set  out  to  rob  victim,  and  instruction  did  not 
endorse  government's  theory,  but  rather,  in 
context,  gave  jury  message  to  scrutinize  care- 
fully the  testimony  of  one  who  had  implicated 
defendant  in  crime  along  with  himself  Byrd  v. 
United  States,  870  A.2d  71,  2005  D.C.  App. 
LEXIS  47  (2005). 

Aiding  and  abetting  instruction  was  war- 
ranted, in  homicide  and  assault  prosecution 
arising  from  shooting  into  automobile;  there 
was  sufficient  evidence  to  convict  defendant  as 
principal  or  as  aider  and  abettor,  and  jury  could 
properly  return  general  verdict  against  defen- 
dant without  specifying  whether  he  was  prin- 
cipal or  aider  and  abettor.  D.C.  Code  1981, 
§§  22-501,  22-2401,  22-3202.  Payne  v.  United 


States,  697  A.2d  1229,  1997  D.C.  App.  LEXIS 
163  (1997). 

Because  jury  could  well  have  concluded  that 
first  defendant  was  principal  and  second  defen- 
dant was  aider  and  abettor,  trial  court  did  not 
err  in  giving  aiding  and  abetting  instruction  or 
in  declining  second  defendant's  request  to  in- 
struct jury  that  some  of  evidence  was  only 
admissible  against  one  defendant,  where  sec- 
ond defendant  did  not  specify  which  evidence 
would  not  be  admissible  against  him,  and 
where  evidence  presented  against  first  defen- 
dant was  circumstantially  relevant  in  govern- 
ment's murder  case  against  second  defendant. 
Reaves  v.  United  States,  694  A.2d  52,  1997  D.C. 
App.  LEXIS  82  (1997). 

Government  was  entitled  to  aiding  and  abet- 
ting instruction  permitting  jury  to  find  defen- 
dant guilty  of  murder  and  assault  whether  he 
was  personally  responsible  for  shooting  each 
victim  or  was  acting  with  another  in  carrying 
out  shooting;  there  was  evidence  that  defen- 
dant acted  knowingly  to  distract  victim  before 
codefendant  began  firing  his  gun,  after  which 
defendant  began  firing  his  gun.  Leonard  v. 
United  States,  602  A.2d  1112,  1992  D.C.  App. 
LEXIS  31  (1992). 

Although  the  trial  court,  which  instructed 
the  jury  that  it  could  convict  defendants  of 
felony-murder  if  it  found  that  the  killings  oc- 
curred "in  the  course  of  the  felony,"  should  have 
included  the  phrase  "in  furtherance  of  the  com- 
mon purpose  to  commit  the  felony"  in  its  in- 
struction, no  reversible  error  occurred  since  the 
instructions  actually  given  informed  the  jury  of 
the  applicable  legal  principles;  by  instructing 
that  the  killing  must  occur  in  "the  course  of  a 
felony,"  the  court  informed  the  jury  that  the 
connection  between  the  felony  and  homicide 
must  be  more  than  a  coincidence  of  time  and 
place,  and  defense  counsel  was  not  prevented 
from  arguing  to  the  jury  that  the  killings  were 
outside  the  scope  of,  and  foreign  to,  the  original 
plan  or  design.  D.C.  Code  §§  22-105,  22-2401. 
Christian  v.  United  States,  394  A.2d  1,  1978 
D.C.  App.  LEXIS  346  (1978),  writ  of  certiorari 
denied  by  442  U.S.  944,  99  S.  Ct.  2889,  61  L.  Ed. 
2d  315,  1979  U.S.  LEXIS  2203  (1979). 

In  proceeding  in  which  defendant  was  con- 
victed of  two  counts  of  first-degree  murder, 
instruction,  which  tracked  language  of  the 
standard  jury  instruction  on  aiding  and  abet- 
ting, did  not  impose  a  greater  or  different 
responsibility  than  was  justified  by  the  law  and 
the  evidence  in  the  case;  such  instruction  was 
not  prejudicial,  though  it  may  have  been  both 
vague  and  superfluous  in  the  first-degree  mur- 
der context.  D.C.  Code  §§  22-105,  22-2401. 
Hackney  v.  United  States,  389  A.2d  1336,  1978 
D.C.  App.  LEXIS  479  (1978),  writ  of  certiorari 
denied  by  439  U.S.  1132,  99  S.  Ct.  1054,  59  L. 
Ed.  2d  95,  1979  U.S.  LEXIS  645  (1979). 
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Under  evidence  in  homicide  prosecution,  de- 
fendant could  have  been  convicted  as  principal 
as  distinguished  from  aider  and  abettor,  even  if 
it  was  not  proved  beyond  reasonable  doubt  that 
he  was  trigger  man,  and  trial  court  properly 
refused  to  charge  jury  that  it  could  either 
convict  defendant  as  principal  or  would  be 
obliged  to  acquit  him  if  evidence  did  not  prove 
beyond  reasonable  doubt  that  he  had  been 
trigger  man.  Long  v.  United  States,  364  A.2d 
1174,  1976  D.C.  App.  LEXIS  393  (1976). 

—  Province  of  jury,  instructions. 

In  prosecution  for  first  degree  murder  com- 
mitted in  robbing  a  grocery  store,  defended  on 
ground  of  insanity,  instruction  stating  that  a 
psychopath  is  not  insane  within  meaning  of 
law,  and  that  a  psychopath  is  person  of  low 
intelligence,  although  expert  testimony  was 
that  a  psychopath  was  usually  of  superior  in- 
telligence, was  erroneous  as  court  invasion  of 
combined  functions  of  expert  witness  and  jury 
by  assertions  treating  factual  issues  as  already 
settled  by  testimony  or  law.  D.C.  Code  1951, 
§  22-2401.  Stewart  v.  U.S.,  214  F.2d  879,  1954 
U.S.  App.  LEXIS  2790  (C.A.D.C.  1954). 

—  Resistance  to  unlawful  acts,  instruc- 

tions. 

Where  the  person  suspected  of  having  stolen 
money  from  an  express  company,  when  called 
into  a  room  in  the  express  company's  office,  in 
the  presence  of  the  superintendent  of  the  com- 
pany, a  detective,  and  the  maker  of  a  counter- 
feit seal,  and  identified  by  the  latter  as  the  one 
who  ordered  it,  and  accused  of  the  theft,  and 
called  on  to  account  for  the  stolen  money,  com- 
mits an  assault  with  intent  to  kill  on  the  seal 
maker,  for  which  he  is  indicted,  it  is  not  error 
for  the  trial  court,  in  the  trial  under  such 
indictment,  to  refuse  instructions  to  the  jury 
which  afford  no  ground  of  justification  for  the 
offense  charged,  but  raise  questions  as  to  what 
constitutes  a  technical  arrest  or  a  constructive 
imprisonment,  and  as  to  whether  in  the  Dis- 
trict a  private  person  has  authority  to  make  an 
arrest  for  any  criminal  offense.  Davis  v.  U.S.,  16 
App.D.C.  442,  1900  U.S.  App.  LEXIS  5310 
(1900). 

—  Self-defense,  instructions. 

Trial  court  properly  refused  tendered  instruc- 
tion on  self-defense  in  murder  prosecution 
where  defendant's  own  testimony,  if  believed, 
indicated  that  he  did  not  shoot  victim  at  all  but 
that  victim  was  shot  by  third  person.  United 
States  V.  Crowder,  543  F.2d  312,  1976  U.S.  App. 
LEXIS  8090  (C.A.D.C.  1976),  writ  of  certiorari 
denied  bv  429  U.S.  1062,  97  S.  Ct.  788,  50  L.  Ed. 
2d  779,  1977  U.S.  LEXIS  433  (1977). 

Although  "actual  belief"  would  have  been 
preferable  to  "honest  belief"  in  charge  upon 
self-defense  in  murder  prosecution,  the  charge 
did  not  impose  higher  standard  of  belief  but 


only  required  finding  that  the  defendant  really 
believed  that  he  was  in  immediate  danger. 
United  States  v.  Hardin,  443  F.2d  735,  1970 
U.S.  App.  LEXIS  5866  (C.A.D.C.  1970). 

In  murder  prosecution  self-defense  instruc- 
tion containing  statement  that  assault  with 
bare  fists  only  does  not  of  itself  justify  one,  in 
repelling  such  assault,  to  resort  to  use  of  dan- 
gerous or  deadly  weapon  in  manner  calculated 
to  produce  death  or  serious  bodily  harm,  held 
reversible  error,  since  it  singled  out  particular 
aspect  of  facts  bearing  on  question  of  self- 
defense.  Meadows  v.  U.S.,  82  F.2d  881,  1936 
U.S.  App.  LEXIS  3141  (1936). 

Evidence  that  during  a  race  war  defendant,  a 
negro,  ran  into  an  areaway,  where  he  was  in 
comparative  safety,  and  could  have  gone  home 
by  a  back  way,  but  adjusted  his  revolver,  and 
then  went  back  on  the  sidewalk  near  a  mob 
attacking  a  house  on  the  opposite  side  of  the 
street,  held  not  to  warrant  charging  on  the  law 
of  self-defense.  Laney  v.  U.S.,  294  F.  412,  1923 
U.S.  App.  LEXIS  2501  (1923). 

A  charge  that,  if  defendant's  situation  was 
such  that  he  honestly  believed,  and  had  reason- 
able grounds  to  believe,  that  he  could  save 
himself  from  serious  bodily  harm  only  by  kill- 
ing deceased,  he  had  the  right  to  kill  him,  is  a 
correct  and  sufficient  charge  on  the  right  of 
self-defense,  since  an  honest  belief  implies  rea- 
sonable grounds  for  the  existence  of  such  relief 
Price  V.  U.S.,  276  R  628,  1921  U.S.  App.  LEXIS 
2127  (1921). 

A  requested  instruction  of  self-defense,  stat- 
ing that  if  defendant,  when  he  shot  the  de- 
ceased, was  under  reasonable  belief  of  immi- 
nent danger,  the  jury  should  find  him  not  guilty 
of  murder,  is  defective  for  failure  to  state  what 
the  defendant  was  in  imminent  danger  of,  since 
one  cannot  avail  himself  of  the  principle  of 
self-defense  unless  he  is  able  to  show  that  he 
was  in  imminent  peril  of  his  life  or  of  great 
bodily  harm  at  the  time  he  did  the  act  resulting 
in  the  homicide.  Jackson  v.  U.S.,  48  App.D.C. 
272,  1919  U.S.  App.  LEXIS  2311  (1919). 

In  a  prosecution  for  homicide,  an  instruction 
that  if  the  jury  believe  that  the  accused  invited 
the  deceased  to  speak  with  him,  for  the  purpose 
of  provoking  a  difficulty  with  him,  in  order  that 
he  might  slay  him,  the  accused  cannot  avail 
himself  of  the  defense  of  self-defense,  though  he 
delivered  the  fatal  stroke  while  in  danger  of 
death  or  serious  bodily  harm  at  the  hands  of  the 
deceased,  does  not  permit  the  drawing  of  an 
inference  from  an  inference,  and  is  not  errone- 
ous. Wallace  v.  U.S.,  18  App.D.C.  152,  1901  U.S. 
App.  LEXIS  5049  (1901). 

In  a  prosecution  for  homicide,  in  which  the 
defense  is  that  accused  acted  in  self-defense  an 
instruction  is  properly  rejected  which  states 
that  if,  on  the  whole  evidence,  the  jury  have  a 
reasonable  doubt  as  to  whether  the  deceased  at 
the  time  of  the  killing  had  in  his  possession  the 
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ax  in  evidence,  the  accused  is  entitled  to  the 
benefit  of  that  doubt,  as  it  segregates  a  single 
part  of  the  evidence.  Wallace  v.  U.S.,  18 
App.D.C.  152,  1901  U.S.  App.  LEXIS  5049 
(1901). 

In  a  prosecution  for  homicide,  evidence  that 
the  accused  and  deceased  were  rival  lovers  of 
the  same  woman,  and  that  the  accused,  shortly 
before  the  killing,  and  after  the  deceased  and 
the  woman  had  been  car-riding  together, 
sought  an  explanation  of  the  woman,  and  said 
to  the  deceased  that  he  would  see  him  pres- 
ently, is  sufficient  to  support  an  instruction  by 
the  prosecution  that  if  the  jury  believed  that 
the  accused  provoked  the  difficulty  with  the 
deceased,  and  in  the  progress  thereof  it  became 
necessary  to  kill  the  latter  to  save  himself  from 
death  or  serious  bodily  harm,  the  defendant 
cannot  justify  the  killing  of  the  deceased  on  the 
ground  of  self-defense.  Wallace  v.  U.S.,  18 
App.D.C.  152,  1901  U.S.  App.  LEXIS  5049 
(1901). 

Defendant  was  not  entitled  to  jury  instruc- 
tion with  respect  to  homicide  victim's  general 
reputation  for  past  violence,  where  defendant 
requested  the  instruction  in  relation  to  impres- 
sions defendant  himself  held  of  victim,  not  of 
victim's  general  reputation.  Edwards  v.  United 
States,  721  A.2d  938,  1998  D.C.  App.  LEXIS 
223  (1998). 

Defendant  was  entitled  to  imperfect  self- 
defense  instruction  in  homicide  trial,  where 
reasonable  jury  could  have  found  that  defen- 
dant had  subjective  actual  belief  that  his  life 
was  in  danger  and  a  like  belief  that  he  had  to 
react  with  the  force  that  he  did,  even  though 
such  beliefs  of  defendant  were  objectively  un- 
reasonable. Swann  v.  United  States,  648  A.2d 
928,  1994  D.C.  App.  LEXIS  182  (1994). 

Instruction  on  false  appearances  proffered  by 
manslaughter  defendant  in  connection  with 
self-defense  theory,  was  supported  by  evidence 
where  both  defendant  and  eyewitness  testified 
that  victim  pulled  black  object  from  his  cloth- 
ing, and  defendant  could  have  believed  that 
object  was  gun;  defendant  was  not  required  to 
present  further  evidence  tending  to  prove  that 
object  was  not  in  fact  gun.  Jackson  v.  United 
States,  645  A.2d  1099,  1994  D.C.  App.  LEXIS 
124  (1994). 

Defendant  was  not  entitled  to  have  issue  of 
self-defense  submitted  to  jury  in  homicide  pros- 
ecution, despite  circumstances  surrounding 
victim's  yelling  to  passenger  in  defendant's  car 
and  his  pursuit  of  defendant's  car  and  discovery 
of  pistol  in  victim's  front  pocket  after  his  death, 
where  victim  made  no  threat,  actual  or  appar- 
ent, prior  to  being  shot  to  death  by  codefendant 
and  there  were  many  options  available  to  de- 
fendant short  of  shooting  victim.  Brown  v. 
United  States,  619  A.2d  1180,  1992  D.C.  App. 
LEXIS  354  (1992). 


Trial  court  did  not  err  in  refusing  to  grant 
requested  instruction  on  self-defense  or  defense 
of  third  person,  where  alleged  initiator  of  scuf- 
fle in  van  had  fled  scene  well  before  fatal  shot 
was  fired  and  no  weapons  were  subsequently 
recovered  from  van.  Jones  v.  United  States,  516 
A.2d  929,  1986  D.C.  App.  LEXIS  519  (1987), 
writ  of  certiorari  denied  by  481  U.S.  1054,  107 
S.  Ct.  2193,  95  L.  Ed.  2d  848,  1987  U.S.  LEXIS 
2179,  55  U.S.L.W.  3776  (1987). 

Jury  instruction  that  before  a  person  can 
avail  himself  of  plea  of  self-defense  against 
charge  of  homicide,  he  must  do  everything  in 
his  power,  consistent  with  his  own  safety,  to 
avoid  danger  and  avoid  necessity  of  taking  life 
did  not  improperly  encourage  jury  to  draw 
adverse  inference  from  defendant's  failure  to 
retreat.  Cooper  v.  United  States,  512  A.2d  1002, 
1986  D.C.  App.  LEXIS  378  (1986). 

Evidence  that  defendant  was  attacked  in  his 
home  by  a  cooccupant  did  not  entitle  him  to 
instruction  that  he  had  no  duty  to  retreat. 
Cooper  V.  United  States,  512  A.2d  1002,  1986 
D.C.  App.  LEXIS  378  (1986). 

In  homicide  prosecution,  in  view  of  absence  of 
evidence  showing  defendant's  belief  of  immi- 
nent danger  and  in  view  of  fact  that  defendant's 
defense  of  accidental  death  was  totally  incon- 
sistent with  theory  of  self-defense,  trial  court 
properly  rejected  request  for  self-defense  in- 
struction. Gezmu  v.  United  States,  375  A.2d 
520,  1977  D.C.  App.  LEXIS  348  (1977). 

Fact  that  murder  victim  was  positioned  near 
parked  automobile  was  insufficient  to  require 
instruction  on  self-defense  in  first-degree  mur- 
der prosecution.  Byrd  v.  United  States,  364 
A.2d  1215,  1976  D.C.  App.  LEXIS  394  (1976). 

Trial  court  did  not  err  in  denjdng  defendant's 
request  for  instruction  on  self-defense  in  first- 
degree  murder  prosecution,  wherein  record  was 
devoid  of  any  evidence  fairly  tending  to  bear 
upon  issue  of  self-defense.  Byrd  v.  United 
States,  364  A.2d  1215,  1976  D.C.  App.  LEXIS 
394  (1976). 

It  is  error  to  charge  that  accused  must  have 
been  in  imminent  peril  of  his  life  or  of  some 
great  bodily  harm  in  order  to  support  defense  of 
justifiable  homicide.  U.S.  v.  Hamilton,  15  D.C. 
446  (D.C.Sup.  1886). 

—  Sentence  and  punishment,  instructions. 

Explanation  of  penalty  for  offense  is  required 
only  for  charge  of  first-degree  murder;  in  every 
other  instance,  sentencing  is  solely  the  province 
of  the  court,  and  not  of  jury.  D.C.  Code  §§  22- 
502,  22-2401,  22-2403,  22-2901,  22-3202,  22- 
3204.  United  States  v.  Caldwell,  543  F.2d  1333, 
1974  U.S.  App.  LEXIS  5417  (C.A.D.C.  1974), 
writ  of  certiorari  denied  by  423  U.S.  1087,  96  S. 
Ct.  877,  47  L.  Ed.  2d  97,  1976  U.S.  LEXIS  1234 
(1976). 

Guilt-phase  instruction  that  there  is  no 
death  penalty  in  the  District  of  Columbia  was 


559 


§  22-2101 


Criminal  Offenses  and  Penalties 


not  plain  error,  in  prosecution  for  first-degree 
murder.  Watkins  v.  United  States,  846  A. 2d 
293,  2004  D.C.  App.  LEXIS  156  (2004). 

Joint  or  separate  trial  of  charges. 

Obstruction  of  justice  charge  arising  from 
murder  of  witness  to  triple  murder  was  prop- 
erly joined  with  charges  stemming  from  triple 
murder,  based  on  substantial  connections  be- 
tween them;  it  could  fairly  be  inferred  that 
witness  was  murdered  because  of  her  knowl- 
edge about  triple  murder,  weapons  from  those 
two  separate  murders  were  found  together 
among  defendant's  belongings,  and  even 
though  obstruction  took  place  in  different  loca- 
tion, location  where  witness's  body  was  discov- 
ered was  very  close  to  home  of  defendant's 
mother.  Crutchfield  v  United  States,  779  A.2d 
307,  2001  D.C.  App.  LEXIS  182  (2001). 

Evidence  of  obstruction  of  justice  charge  aris- 
ing from  murder  of  witness  to  triple  murder 
would  be  admissible  in  separate  trial  for  triple 
murder,  and  thus,  defendant  was  not  entitled  to 
severance  of  obstruction  charge;  evidence  of 
obstruction  would  be  admissible  as  evidence  of 
defendant's  consciousness  of  guilt  and  as  direct 
evidence  of  triple  homicide,  and  probative  value 
of  evidence  of  witness's  murder  was  not  sub- 
stantially outweighed  by  danger  of  impermissi- 
ble prejudice  because  it  was  unlikely  that  jury 
regarded  facts  of  witness's  murder  as  evidence 
of  general  proclivity  of  defendant  to  behave 
violently,  and  because  of  unique  relationship 
between  that  evidence  and  lone  contested  issue, 
i.e.,  identity.  Crutchfield  v.  United  States,  779 
A.2d  307,  2001  D.C.  App.  LEXIS  182  (2001). 

No  conflict  existed  between  defenses  pre- 
sented by  defendant  and  codefendant  which 
would  warrant  severance  of  charges,  in  multi- 
defendant  prosecution  arising  from  stabbing 
death  of  victim;  codefendant's  theory  was  one  of 
self-defense,  defendant  maintained  that  defen- 
dant was  acting  in  defense  of  codefendant,  and 
there  was  testimony  from  several  government 
witnesses  as  to  activities  of  both  defendants  so 
that  jury  could  not  have  been  confused  or 
misled  simply  by  their  joinder  in  single  indict- 
ment. D.C.  Code  1981,  §§  22-722(a)(3),  22- 
2401,  22-3202,  22-3204(b).  Sams  v.  United 
States,  721  A.2d  945,  1998  D.C.  App.  LEXIS 
229  (1998),  writ  of  certiorari  denied  by  528  U.S. 
1135,  120  S.  Ct.  977,  145  L.  Ed.  2d  928,  2000 
U.S.  LEXIS  832,  68  U.S.L.W.  3479  (2000),  writ 
of  certiorari  denied  by  531  U.S.  1015,  121  S.  Ct. 
575,  148  L.  Ed.  2d  492,  2000  U.S.  LEXIS  7864, 
69  U.S.L.W.  3363  (2000). 

Defendant  was  not  entitled  to  have  first- 
degree  murder  charge  severed  from  charge  of 
conspiracy  to  distribute  and  possess  illegal 
drugs  with  intent  to  distribute;  defendant  con- 
ceded that  evidence  of  murder  would  be  admis- 
sible at  separate  trial  on  conspiracy  charge,  and 
evidence  relating  to  conspiracy  would  have 


been  admissible  at  separate  murder  trial  to 
show  motive.  Criminal  Rule  14;  D.C.  Code 
1981,  §§  22-2401,  22-3202,  33-541(a)(l),  33- 
549.  Void  V  United  States,  631  A.2d  374,  1993 
D.C.  App.  LEXIS  226  (1993). 

In  prosecutions  for  murder,  kidnapping,  etc., 
arising  out  of  the  so-called  "Hanafi"  take-overs 
of  three  buildings,  the  trial  court  did  not  abuse 
its  discretion  in  refusing  to  sever  that  count  of 
the  indictment  charging  assault  with  a  deadly 
weapon.  D.C.  Code  §§  22-105a,  22-501,  22-502, 
22-2101,  22-2401,  22-2403,  22-3202.  Khaalis  v. 
United  States,  408  A.2d  313,  1979  D.C.  App. 
LEXIS  461  (1979),  writ  of  certiorari  denied  by 
444  U.S.  1092,  100  S.  Ct.  1059,  62  L.  Ed.  2d 
781,  1980  U.S.  LEXIS  912  (1980). 

In  proceeding  in  which  defendant  was  con- 
victed of  two  counts  of  first-degree  murder, 
refusal  to  sever  the  three  homicide  counts 
against  defendant  and  to  order  separate  trials 
on  each  charge  was  not  abuse  of  discretion,  in 
light  of  fact  that  existence  of  a  cover-up  scheme 
would  have  rendered  evidence  of  all  the  charges 
against  defendant  mutually  admissible  at  the 
separate  trials  if  severance  motion  had  been 
granted  and  in  view  of  indication  that  the 
degree  of  any  prejudice  to  defendant  was  out- 
weighed by  considerations  of  economy  and  ex- 
pedited judicial  administration.  D.C.  Code 
§§  22-2401,  23-311(a);  D.C.  Code  SCR,  Crimi- 
nal Rules  8(a),  14.  Hackney  v.  United  States, 
389  A.2d  1336,  1978  D.C.  App.  LEXIS  479 

(1978)  ,  writ  of  certiorari  denied  by  439  U.S. 
1132,  99  S.  Ct.  1054,  59  L.  Ed.  2d  95,  1979  U.S. 
LEXIS  645  (1979). 

Defendant,  who  was  convicted  of  possession 
of  dangerous  weapon  and  four  counts  of  first- 
degree  murder,  failed  to  establish  abuse  of 
discretion  in  denial  of  his  motion  to  sever 
counts  of  indictment  involving  a  murder,  which 
was  only  homicide  that  defendant  wished  to 
testify  about,  from  counts  charging  him  with 
the  other  murders,  in  that  defendant,  by 
merely  stating  that  "[I]t  is  very  possible  that 
the  defendant  will  wish  to  take  the  stand  with 
respect  to  one  charge  and  not  the  others,"  had 
not  presented  sufficient  information  as  to  na- 
ture of  testimony  he  wished  to  give  on  one  count 
and  his  reasons  for  not  testifying  on  other 
counts.  D.C.  Code  §§  22-2401,  22-3204,  23- 
311(a),  23-313;  D.C.  Code  SCR,  Criminal  Rules 
8(a),  14.  Hackney  v.  United  States,  389  A.2d 
1336,  1978  D.C.  App.  LEXIS  479  (1978),  writ  of 
certiorari  denied  by  439  U.S.  1132,  99  S.  Ct. 
1054,  59  L.  Ed.  2d  95,  1979  U.S.  LEXIS  645 

(1979)  . 

Where  robbery  and  felony-murder,  although 
unrelated  as  to  place,  were  so  closely  related  in 
time  as  to  almost  constitute  continuing  trans- 
action and  evidence  of  robbery  would  have  been 
admissible  in  separate  trial  for  felony-murder 
to  show  motive,  intent,  absence  of  accident  and 
common  scheme  or  plan  to  rob,  trial  court  did 
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not  abuse  its  discretion  in  den5dng  severance  of 
robbery  and  felony-murder  counts.  D.C.  Code 
§§  22-2401,  22-2901,  22-3204;  D.C.  Code  SCR, 
Criminal  Rule  14,  Calhoun  v.  United  States, 
369  A.2d  605,  1977  D.C.  App.  LEXIS  421 
(1977). 

Joint  or  separate  trials  of  codefendants. 

Joint  trial  of  all  defendants  on  charges  grow- 
ing out  of  same  underlying  event,  an  assassi- 
nation, but  premised  upon  entirely  disparate 
levels  and  allegations  of  culpability  foreshad- 
owed confusion  of  evidence  and  prejudice  to  a 
defendant  who  was  charged  only  with  false 
declarations  to  grand  jury  and  misprision  of 
felony,  in  view  of  likelihood  of  confusion  of 
defendants,  in  view  of  gross  disparity  in 
charges  and  in  view  of  deprivation  of  at  least 
some  opportunity  to  cross-examine  witnesses 
and  introduce  evidence,  and  same  was  true 
notwithstanding  trial  judge's  conscientious  ef- 
fort to  limit  admission  of  evidence  for  only 
relevant  purposes  against  such  particular  de- 
fendant. U.S.  Const.  Amend.  6;  18  U.S.C. 
§§  1111,  1116,  1117;  D.C.  Code  §  22-2401; 
Fed.R.Cr.Proc.  Rule  14,  18  U.S.C;  Fed.Rules 
Evid.  Rule  404(b),  18  U.S.C.  United  States  v. 
Sampol,  636  F.2d  621,  1980  U.S.  App.  LEXIS 
14134  (C.A.D.C.  1980). 

Grant  of  severance  was  not  required  on 
ground  that  defendant  could  have  called  code- 
fendant  to  testify  that  defendants  were  not 
together  when  homicide  and  robbery  occurred 
where  there  was  no  intimation  that  codefen- 
dant  would  have  been  willing  to  testify  at 
defendant's  trial,  and  if  codefendant  were  to 
testify.  Government's  impeaching  statement 
which  was  inculpatory  of  defendant  would 
probably  have  surfaced.  D.C.  Code  §§  22-2401, 
22-2901.  United  States  v.  Bolden,  514  F.2d 
1301,  1975  U.S.  App.  LEXIS  14122  (C.A.D.C. 
1975). 

Fact  that  there  was  conflict  in  accused's  de- 
fenses, in  that  codefendants  relied  on  separate 
alibi  defenses  and  defendant  admitted  his  pres- 
ence at  scene  of  offenses  and  in  that  such 
defendant's  efforts  to  discredit  testimony  that 
he  and  a  codefendant  knocked  out  victim 
assertedly  undermined  such  codefendant's  alibi 
defense  and  fact  that  defendant  did  not  testify 
and  thus  codefendants  were  precluded  from 
cross-examining  him  did  not  so  prejudice  code- 
fendants as  to  render  refusal  to  grant  sever- 
ance an  abuse  of  discretion  where  damaging 
implications  of  defendant's  defense  were  cor- 
roborated by  substantial  testimony.  D.C.  Code 
§§  22-1801(b),  22-2401,  22-2901,  22-3202. 
United  States  v.  Leonard,  494  F.2d  955,  1974 
U.S.  App.  LEXIS  10300  (C.A.D.C.  1974). 

In  prosecution  of  defendants  on  murder  and 
rape  charges,  trial  court  did  not  abuse  its 
discretion  in  denying  motion  of  defendant 
brothers  for  a  severance  from  codefendant,  who 


had  fatally  stabbed  the  victim,  notwithstanding 
defendants'  claim  that  the  evidence  against  the 
codefendant  was  much  stronger  than  the  evi- 
dence against  them.  D.C.  Code  §§  22-501,  22- 
2401,  22-2403,  22-2801,  22-3202.  United  States 
V.  Heinlein,  490  F2d  725,  1973  U.S.  App. 
LEXIS  7581  (C.A.D.C.  1973). 

Refusal  to  grant  a  severance  for  trial  pur- 
poses as  to  defendant  tried  for  several  crimes 
including  first-degree  murder  arising  out  of  two 
separate  robberies  was  prejudicial  to  defendant 
because  there  was  not  only  the  danger  that 
evidence  with  respect  to  two  robberies  would 
cumulate  in  jurors'  minds  and  tend  to  prove 
defendant  guilty  of  each,  but  also  because  the 
evidence  as  to  one  of  the  robberies  was  so  weak 
that  its  primary  usefulness  was  to  support 
government's  case  as  to  robbery  which  resulted 
in  the  murder.  D.C.  Code  1961,§§  22-502,  22- 
2401,  22-2403,  22-2901;  Fed.Rules  Crim.Proc. 
rules  8(a),  14,  16,  18  U.S.C.  Gregory  v.  United 
States,  369  F2d  185,  1966  U.S.  App.  LEXIS 
5327  (C.A.D.C.  1966). 

Refusal  to  grant  three  defendants  jointly 
indicted  on  charge  of  murder  in  perpetration  of 
robbery  separate  trials  was  not  an  abuse  of 
discretion,  where  trial  court  duly  limited  effect 
of  evidence  introduced  which  was  competent 
against  one  defendant  and  incompetent  as  to 
others.  D.C.  Code  1940,  §  22-2401.  Hall  v.  U.S., 
168  F2d  161,  1948  U.S.  App.  LEXIS  2025 
(1948). 

Refusal  of  motion  of  one  of  two  defendants 
jointly  indicted  on  charge  of  killing  another  in 
perpetrating  a  robbery  for  a  severance  on 
ground  that  such  defendant  could  not  obtain  a 
fair  and  impartial  trial  because  codefendant 
had  made  admissions  and  confessions  out  of  his 
presence  and  hearing  was  not  an  abuse  of 
discretion,  where  codefendant's  testimony  from 
witness  stand  was  substantially  to  same  effect 
as  his  former  extrajudicial  statement  implicat- 
ing moving  defendant.  D.C.  Code  1940,  §  22- 
2401.  Wheeler  v.  U.S.,  165  F2d  225,  1947  U.S. 
App.  LEXIS  2054  (1947). 

Trial  court  acted  within  its  discretion  in  de- 
n5ring  second  defendant's  motion  to  sever  his 
trial  for  murder  and  other  offenses  from  first 
defendant's  trial  for  same  offenses,  even  though 
first  defendant's  confession  implicated  second 
defendant,  and  second  defendant  argued  that 
confession  was  prejudicial  to  him  at  trial;  trial 
court  redacted  confession  to  eliminate  any  ref- 
erence or  inferential  reference  to  second  defen- 
dant. Lindsey  v.  United  States,  911  A.2d  824, 
2006  D.C.  App.  LEXIS  630  (2006),  writ  of 
certiorari  denied  by  552  U.S.  1077,  128  S.  Ct. 
804, 169  L.  Ed.  2d  607,  2007  U.S.  LEXIS  12987, 
76  U.S.L.W.  3303  (2007). 

Severance  of  defendants'  murder  trials  from 
that  of  codefendant  who  apparently  enlisted 
defendants  in  a  plan  to  murder  victim  was  not 
warranted,  in  light  of  effect  of  admission  of 
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codefendant's  statements  and  letters  and  re- 
strictions placed  upon  admission  of  evidence  of 
another  homicide  in  which  codefendant  might 
have  been  involved,  and  in  light  of  fact  that 
defendants'  defenses  were  not  otherwise  irrec- 
oncilable. McCoy  V.  United  States,  760  A.2d 
164,  2000  D.C.  App.  LEXIS  264  (2000),  writ  of 
certiorari  denied  by  532  U.S.  987,  121  S.  Ct. 
1636,  149  L.  Ed.  2d  496,  2001  U.S.  LEXIS  3147, 
69  U.S.L.W.  3672  (2001),  writ  of  certiorari  de- 
nied by  533  U.S.  909,  121  S.  Ct.  2257,  150  L. 
Ed.  2d  243,  2001  U.S.  LEXIS  4446,  69  U.S.L.W. 
3763  (2001),  writ  of  certiorari  denied  by  534 
U.S.  900,  122  S.  Ct.  227,  151  L.  Ed.  2d  163, 
2001  U.S.  LEXIS  6714,  70  U.S.L.W.  3241 
(2001),  writ  of  certiorari  denied  by  534  U.S. 
1005,  122  S.  Ct.  486,  151  L.  Ed.  2d  399,  2001 
U.S.  LEXIS  10160,  70  U.S.L.W.  3316  (2001). 

Even  if  defendant's  and  codefendant's  de- 
fenses conflicted,  defendant  was  not  prejudiced 
by  the  conflict,  so  as  to  warrant  severance  of 
defendants,  in  prosecution  for  various  offenses 
including  first-degree  murder  and  armed  rob- 
bery; there  was  enough  independent  evidence 
of  defendant's  guilt  so  that  trial  court  could 
reasonably  find  with  substantial  certainty  that 
conflict  in  defenses  alone  would  not  sway  jury 
to  defendant  guilty.  D.C.  Code  1981,  §§  22- 
2401,  22-2901,  22-3202;  Criminal  Rule  14. 
Dancy  v.  United  States,  745  A.2d  259,  2000 
D.C.  App.  LEXIS  12  (2000). 

Trial  court's  failure  to  sever  charges  in  multi- 
defendant  prosecution  arising  from  stabbing 
death  of  victim  did  not  create  "spillover"  preju- 
dice against  defendant  by  making  trial  so  com- 
plex that  jury  was  unable  to  decide  guilt  or 
innocence  of  each  defendant  separately  from 
others,  where  one  codefendant  was  acquitted  of 
all  charges,  and  thus,  no  basis  existed  for 
concluding  that  jury  was  confused  or  frustrated 
by  complexity  of  evidence,  or  that  jury  could  not 
fairly  decide  guilt  or  innocence  of  one  defendant 
separately  from  others.  D.C.  Code  1981,  §§  22- 
722(a)(3),  22-2401,  22-3202,  22-3204(b).  Sams 
V.  United  States,  721  A.2d  945,  1998  D.C.  App. 
LEXIS  229  (1998),  writ  of  certiorari  denied  by 
528  U.S.  1135,  120  S.  Ct.  977,  145  L.  Ed.  2d  928, 
2000  U.S.  LEXIS  832,  68  U.S.L.W.  3479  (2000), 
writ  of  certiorari  denied  by  531  U.S.  1015,  121 
S.  Ct.  575,  148  L.  Ed.  2d  492,  2000  U.S.  LEXIS 
7864,  69  U.S.L.W.  3363  (2000). 

Where  assault  and  weapon  charges  against 
one  defendant  were  distinct  in  time  and  place 
from  charges  of  first-degree  murder  while 
armed,  brought  against  other  defendants,  and 
evidence  of  murder  was  overwhelmingly  major 
portion  of  five-week  trial  while  there  was  com- 
paratively meager  evidence  on  assault  and 
weapon  charges,  and  evidence  of  murder  would 
not  have  been  admissible  at  separate  trial  of 
particular  defendant  on  assault  and  weapon 
charges,  it  was  error  to  deny  severance.  D.C. 
Code  §§  22-502,  22-2401,  22-3202,  22-3204,  23- 


311(c);  D.C.  Code  SCR,  Criminal  Rule  8(b). 
Sousa  V.  United  States,  400  A.2d  1036,  1979 
D.C.  App.  LEXIS  316  (1979),  writ  of  certiorari 
denied  by  444  U.S.  981, 100  S.  Ct.  484,  62  L.  Ed. 
2d  408,  1979  U.S.  LEXIS  3979  (1979),  writ  of 
certiorari  denied  by  444  U.S.  981,  100  S.  Ct. 
485,  62  L.  Ed.  2d  408  (1979). 

Merger  of  offenses. 

Where  charge  of  felony  murder  included  ev- 
ery essential  fact  element  of  charge  of  rescue  of 
a  federal  prisoner,  there  had  been  a  merger  and 
thus  imposition  of  consecutive  sentence  for  res- 
cue offense  was  improper.  18  U.S.C.  §  752(a); 
D.C.  Code  §  22-2401  et  seq.  United  States  v. 
Greene,  489  F.2d  1145,  1973  U.S.  App.  LEXIS 
7659  (C.A.D.C.  1973). 

Convictions  for  felony  murder  merged  with 
corresponding  convictions  for  first  degree  pre- 
meditated murder  while  armed.  Robinson  v. 
United  States,  890  A.2d  674,  2006  D.C.  App. 
LEXIS  14  (2006). 

Defendants'  four  counts  of  murder  were  re- 
quired to  be  merged  into  one  due  to  the  fact  that 
there  was  only  one  victim.  Johnson  v.  United 
States,  883  A.2d  135,  2005  D.C.  App.  LEXIS 
488  (2005). 

Defendant's  two  convictions  for  first-degree 
burglary  while  armed  merged  with  each  other, 
his  convictions  for  felony  murder  merged  with 
his  respective  premeditated  murder  convic- 
tions, and  his  conviction  of  felony  murder 
merged  with  his  conviction  of  first-degree  bur- 
glary upon  which  it  was  predicated.  Bailey  v. 
United  States,  831  A.2d  973,  2003  D.C.  App. 
LEXIS  554  (2003),  writ  of  certiorari  denied  by 
540  U.S.  1167,  124  S.  Ct.  1183,  157  L.  Ed.  2d 
1215,  2004  U.S.  LEXIS  925,  72  U.S.L.W.  3487 
(2004). 

Felony  murder  conviction  merged  with  un- 
derlying felony  of  first-degree  sexual  abuse. 
Jones  V.  United  States,  828  A.2d  169,  2003  D.C. 
App.  LEXIS  434  (2003),  writ  of  certiorari  de- 
nied by  540  U.S.  1166,  124  S.  Ct.  1182,  157  L. 
Ed.  2d  1214,  2004  U.S.  LEXIS  915,  72  U.S.L.W 
3487  (2004). 

Defendant's  conviction  for  conspiracy  to  mur- 
der and  obstruction  of  justice  did  not  merge 
with  his  convictions  for  substantive  offenses  of 
murder  and  obstruction  of  justice,  for  purposes 
of  determining  whether  there  are  two  offenses 
or  only  one,  thus  requiring  merger  of  the  sen- 
tences, since  conspiracy  count  did  not  merge 
with  any  underlying  offense.  McCuUough  v. 
United  States,  827  A.2d  48,  2003  D.C.  App. 
LEXIS  425  (2003). 

Robbery  conviction  with  respect  to  victim  of 
fatal  shooting  should  be  vacated,  upon  merger 
of  convictions  for  first-degree  premeditated 
murder  and  first-degree  felony  murder  with 
robbery  as  underlying  felony,  only  if  the  trial 
court  determined  on  remand  that  premeditated 
murder  was  the  murder  conviction  that  should 
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be  vacated.  Porter  v.  United  States,  826  A.2d 
398,  2003  D.C.  App.  LEXIS  421  (2003). 

Aggravated  assault  while  armed  (AAWA) 
does  not  merge  with  assault  with  intent  to 
murder  while  armed  (AWIMWA);  AAWA  re- 
quires proof  of  serious  bodily  injury,  which 
AWIMWA  does  not,  while  AWIMWA  requires 
proof  of  a  specific  intent  to  kill  and  malice, 
which  AAWA  does  not.  Ginyard  v.  United 
States,  816  A.2d  21,  2003  D.C.  App.  LEXIS  32 
(2003),  writ  of  certiorari  denied  by  538  U.S. 
1066,  123  S.  Ct.  2237,  155  L.  Ed.  2d  1123,  2003 
U.S.  LEXIS  4218,  71  U.S.L.W.  3735  (2003). 

Convictions  of  felony  murder  and  premedi- 
tated murder  of  the  same  victim  merged  for 
sentencing  purposes.  Welch  v.  United  States, 
807  A.2d  596,  2002  D.C.  App.  LEXIS  536 
(2002),  writ  of  certiorari  denied  by  537  U.S. 
1132,  123  S.  Ct.  914,  154  L.  Ed.  2d  821,  2003 
U.S.  LEXIS  380,  71  U.S.L.W.  3473  (2003). 

Convictions  of  felony  murder  and  armed  rob- 
bery merged  for  sentencing  purposes.  Welch  v. 
United  States,  807  A.2d  596,  2002  D.C.  App. 
LEXIS  536  (2002),  writ  of  certiorari  denied  by 
537  U.S.  1132, 123  S.  Ct.  914, 154  L.  Ed.  2d  821, 
2003  U.S.  LEXIS  380,  71  U.S.L.W.  3473  (2003). 

Convictions  of  defendant  both  for  assault 
with  intent  to  kill  intended  victim  and  for 
separate  offense  of  murder  of  bystander,  arising 
from  same  incident  of  firing  of  multiple  bullets 
at  intended  victim,  did  not  violate  Double  Jeop- 
ardy Clause.  Black  v.  United  States,  755  A.2d 
1005,  2000  D.C.  App.  LEXIS  166  (2000). 

Premeditated  murder  and  three  felony  mur- 
der convictions  had  to  be  reduced  to  a  single 
murder  conviction.  D.C.  Code  1981,  §§  22- 
2401,  22-3202.  Green  v  United  States,  718  A.2d 
1042,  1998  D.C.  App.  LEXIS  161  (1998),  writ  of 
certiorari  denied  by  526  U.S.  1011,  119  S.  Ct. 
1156,  143  L.  Ed.  2d  222, 1999  U.S.  LEXIS  1836, 
67  U.S.L.W.  3560  (1999). 

Charges  of  first-degree  murder  and  kidnap- 
ping each  required  proof  that  of  element  that 
other  did  not,  and  thus,  convictions  for  kidnap- 
ping and  murder  did  not  merge,  notwithstand- 
ing defendant's  claim  that  kidnapping  was  in- 
cidental to  underlying  crime  of  murder.  D.C. 
Code  1981,  §§  22-2101,  22-2401.  Parker  v 
United  States,  692  A.2d  913,  1997  D.C.  App. 
LEXIS  61  (1997). 

Convictions  for  second-degree  murder  while 
armed  and  armed  robbery  merged  with  convic- 
tion for  felony  murder  while  armed.  D.C.  Code 
1981,  §§  22-2401,  22-2403,  22-2901,  22-3202. 
Gresham  v  United  States,  654  A.2d  871,  1995 
D.C.  App.  LEXIS  32  (1995),  writ  of  certiorari 
denied  by  516  U.S.  854,  116  S.  Ct.  155,  133  L. 
Ed.  2d  99,  1995  U.S.  LEXIS  5969,  64  U.S.L.W. 
3243  (1995). 

Felony-murder  conviction  and  conviction  for 
underlying  robbery  were  merged.  D.C.  Code 
1981,  §§  22-2401,  22-2901.  Garris  v  United 


States,  491  A.2d  511,  1985  D.C.  App.  LEXIS 
375  (1985). 

Conviction  of  robbery  merged  with  conviction 
of  felony-murder  and,  hence,  was  subject  to 
being  reversed.  D.C.  Code  1981,  §§  22-1801(a), 
22-2401,  22-2901.  Graves  v  United  States,  490 
A.2d  1086,  1984  D.C.  App.  LEXIS  586  (1984), 
writ  of  certiorari  denied  by  474  U.S.  1064,  106 
S.  Ct.  814,  88  L.  Ed.  2d  788,  1986  U.S.  LEXIS 
2427,  54  U.S.L.W.  3461  (1986). 

Defendants'  convictions  for  one  count  of 
armed  robbery  merged  with  their  convictions 
for  felony-murder.  D.C.  Code  1981,  §§  22-2401, 
22-2901,  22-3202.  Derrington  v  United  States, 
488  A.2d  1314,  1985  D.C.  App.  LEXIS  329 
(1985),  writ  of  certiorari  denied  by  486  U.S. 
1009,  108  S.  Ct.  1738,  100  L.  Ed.  2d  201,  1988 
U.S.  LEXIS  2187,  56  U.S.L.W.  3789  (1988). 

Defendants'  convictions  for  felony-murder 
while  armed  and  the  underlying  felony  of  first- 
degree  burglary  while  armed  merged,  and  thus, 
case  would  be  remanded  with  instructions  to 
vacate  the  armed  burglary  conviction.  D.C. 
Code  1981,§§  22-1801(a),  22-2401,  22-3202,  22- 
3204;  18  U.S.C.  §§  5005  et  seq.,  5010(c).  Wil- 
hams  V  United  States,  483  A.2d  292,  1984  D.C. 
App.  LEXIS  524  (1984),  writ  of  certiorari  de- 
nied by  474  U.S.  906,  106  S.  Ct.  275,  88  L.  Ed. 
2d  236,  1985  U.S.  LEXIS  4003  (1985). 

Convictions  of  rape,  robbery,  and  burglary, 
which  underlay  felony-murder  convictions, 
merged  into  those  felony-murder  convictions 
and,  accordingly,  convictions  of  rape,  robbery, 
and  burglary  would  be  vacated.  D.C.  Code 
1981,§§  22-1801,  22-2401,  22-2801,  22-2901, 
22-3502.  Leasure  v  United  States,  458  A.2d 
726,  1983  D.C.  App.  LEXIS  337  (1983). 

In  prosecution  for  murder,  kidnapping,  and 
assault  arising  out  of  the  "Hanafi"  take-overs  of 
three  buildings,  the  kidnapping  convictions  of 
defendants  did  not  merge  with  the  other  of- 
fenses. D.C.  Code  §§  22-105a,  22-501,  22-502, 
22-2101,  22-2401,  22-2403,  22-3202.  Khaalis  v. 
United  States,  408  A.2d  313,  1979  D.C.  App. 
LEXIS  461  (1979),  writ  of  certiorari  denied  by 
444  U.S.  1092,  100  S.  Ct.  1059,  62  L.  Ed.  2d 
781,  1980  U.S.  LEXIS  912  (1980). 

Defendant's  conviction  for  armed  robbery  did 
not  merge  into  his  conviction  for  felony-murder. 
D.C.  Code  §§  22-2401,  22-3201.  Ellis  v  United 
States,  395  A.2d  404,  1978  D.C.  App.  LEXIS 
570  (1978),  writ  of  certiorari  denied  by  442  U.S. 
913,  99  S.  Ct.  2830,  61  L.  Ed.  2d  280,  1979  U.S. 
LEXIS  2309  (1979). 

Mayhem  was  not  lesser  included  offense  of, 
and  did  not  merge  into,  felony-murder  on  the- 
ory that  defendant's  act  of  burning  victim  was 
simply  the  means  of  killing  him.  D.C.  Code 
§§  22-506,  22-2401,  23-112.  Ellis  v  United 
States,  395  A.2d  404,  1978  D.C.  App.  LEXIS 
570  (1978),  writ  of  certiorari  denied  by  442  U.S. 
913,  99  S.  Ct.  2830,  61  L.  Ed.  2d  280,  1979  U.S. 
LEXIS  2309  (1979). 
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Double  jeopardy  clause  did  not  prohibit  si- 
multaneous prosecution  and  separate  punish- 
ment of  defendants  for  both  felony-murder  and 
for  underlying  felony  of  attempted  armed  rob- 
bery and  the  underlying  felony  did  not  merge 
into  the  felony-murder  conviction,  where  the 
only  connection  between  the  attempted  armed 
robbery  and  the  homicide  was  that  commission 
of  the  attempted  robbery  permitted  finding  of 
intent  requisite  to  convict  defendant  of  felony- 
murder in  first  degree.  D.C.  Code  §  22-2401; 
U.S.  Const.  Amend.  5.  Waller  v.  United  States, 
389  A.2d  801,  1978  D.C.  App.  LEXIS  482 
(1978),  writ  of  certiorari  denied  by  446  U.S. 
901,  100  S.  Ct.  1824,  64  L.  Ed.  2d  253,  1980 
U.S.  LEXIS  2108  (1980). 

In  view  of  different  societal  interests  pro- 
tected by  the  rape  and  felony-murder  statutes 
and  in  absence  of  any  indication  that  Congress 
intended  rape  to  be  nonprosecutable  under  the 
merger  rule  when  a  defendant  is  charged  with 
felony-murder  based  on  a  rape,  offense  of  rape 
did  not  merge  into  felony-murder  based  on  the 
rape.  D.C.  Code  §§  22-2401,  22-2801.  Whalen  v. 
United  States,  379  A.2d  1152,  1977  D.C.  App. 
LEXIS  269  (1977),  reversed  by  445  U.S.  684, 
100  S.  Ct.  1432,  63  L.  Ed.  2d  715,  1980  U.S. 
LEXIS  15  (1980). 

Application  of  merger  doctrine  was  unwar- 
ranted where  burglary  based  upon  assault 
served  as  predicate  for  felony-murder,  in  view 
of  fact  that  statute  expressly  provided  that 
even  purposeless  killing  of  another  during 
housebreaking  while  armed  constitutes  first- 
degree  murder,  and  in  view  of  fact  that  societal 
interest  served  by  burglary  statute  was  sepa- 
rate and  distinct  from  that  of  the  murder  stat- 
ute. D.C.  Code  §  22-2401.  Harris  v.  United 
States,  377  A.2d  34,  1977  D.C.  App.  LEXIS  361 
(1977). 

Nature  and  elements  of  homicide. 

Nature  and  elements  of  murder. 

—  Cause  of  death,  nature  and  elements  of 
homicide. 

Where  a  person  dies  from  wounds  inflicted  in 
an  assault,  the  fact  that  he  did  not  procure 
proper  medical  treatment,  or  neglected  to  take 
proper  care  of  himself,  will  not  relieve  the 
assailant  from  criminal  responsibility.  Hopkins 
V.  U.S.,  4  App.D.C.  430,  1894  U.S.  App.  LEXIS 
3349  (1894). 

One  who,  in  striking  another,  inflicts  a  blow 
which  may  not  be  mortal  in  and  of  itself  but 
thereby  starts  a  chain  of  causation  which  leads 
to  death,  is  guilty  of  homicide  even  if  victim 
contributes  to  his  own  death  or  hastens  it  by 
failing  to  take  proper  treatment.  U.S.  v.  Ham- 
ilton, 182  F.Supp.  548,  1960  U.S.  Dist.  LEXIS 
3027  (D.D.C1960). 

Where,  after  defendant  had  jumped  on  and 
kicked  victim's  face,  tubes  were  inserted  into 


victim's  nasal  passages  and  trachea  to  main- 
tain his  breathing  process,  but  victim  later 
pulled  out  the  tubes  and  died  of  asphyxiation 
due  to  aspiration  or  inhalation  of  blood  caused 
by  the  severe  injuries  to  his  face  defendant  was 
guilty  of  homicide,  not  merely  of  assault  with  a 
dangerous  weapon,  even  if  victim  consciously 
and  deliberately  pulled  out  tubes  and  would 
have  lived  if  he  had  not.  U.S.  v.  Hamilton,  182 
F.Supp.  548,  1960  U.S.  Dist.  LEXIS  3027 
(D.D.C1960). 

A  death  of  a  fever  caused  by  a  beating  while 
the  person  was  in  a  weak  state  of  health  is 
murder,  where  the  beating  was  with  malice 
aforethought;  otherwise,  it  is  manslaughter. 
U.S.  V.  Woods,  28  F.Cas.  762,  1834  U.S.  App. 
LEXIS  277  (1834). 

Arson  victim's  voluntary  and  deliberate  reen- 
try into  burning  building  to  save  dog  was  nat- 
ural response  and  was  not  legal  cause  of  vic- 
tim's death  superseding  defendant's  felonious 
act  of  setting  fire  so  as  to  insulate  defendant 
from  criminal  liability  for  felony  murder.  D.C. 
Code  1981,  §§  22-401,  22-2401.  Bonhart  v. 
United  States,  691  A.2d  160,  1997  D.C.  App. 
LEXIS  49  (1997). 

Exception  for  physician's  gross  negligence  to 
rule  that  medical  treatment  which  contributes 
to  or  immediately  leads  to  death  is  not  inter- 
vening cause  that  relieves  defendant  from 
criminal  responsibility  for  death  did  not  apply 
to  prosecution  in  which  stabbing  victim  died 
from  hepatitis,  where  defendant  did  not  argue 
that  hepatitis  resulted  from  grossly  negligent, 
or  even  negligent,  medical  treatment.  McKin- 
non  V.  United  States,  550  A.2d  915,  1988  D.C. 
App.  LEXIS  210  (1988). 

Unusual  type  of  hepatitis  contracted  by  stab- 
bing victim  was  reasonably  foreseeable  conse- 
quence of  stabbing,  and  thus  did  not  break 
causal  chain  between  defendant's  actions  and 
stabbing  victim's  death,  where  all  expert  wit- 
nesses testified  that  most  likely  cause  of  vic- 
tim's hepatitis  was  treatment  necessitated  by 
wounds  defendant  had  inflicted.  McKinnon  v. 
United  States,  550  A.2d  915,  1988  D.C.  App. 
LEXIS  210  (1988). 

Generally,  if  person  inflicts  a  dangerous 
wound,  it  is  not  a  defense  to  a  charge  of  homi- 
cide that  the  death  was  contributed  to  by  or 
resulted  from  unskillful  or  improper  medical 
treatment,  but  gross  maltreatment,  which  is 
sole  cause  of  death,  is  available  as  a  defense. 
Baylor  v.  United  States,  407  A.2d  664,  1979 
D.C.  App.  LEXIS  459  (1979). 

Generally,  in  determining  whether  gross  neg- 
ligence in  treating  wound  was  sole  cause  of 
death,  the  test  is  whether,  when  death  oc- 
curred, the  original  wound  inflicted  by  defen- 
dant contributed  substantially  to  the  event. 
Baylor  v.  United  States,  407  A.2d  664,  1979 
D.C.  App.  LEXIS  459  (1979). 
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Attending  physicians  and  family  of  crime 
victim  owe  no  duty  to  defendant  to  treat  victim 
so  as  to  mitigate  defendant's  criminal  liability. 
In  re  N.,  406  A.2d  1275,  1979  D.C.  App.  LEXIS 
452  (1979). 

In  prosecution  for  murder  of  victim,  who  was 
assaulted  during  purse-snatching  incident  and 
who  died  six  days  later  at  hospital  after  deci- 
sion was  made  to  discontinue  heroic  measures 
to  keep  her  alive,  it  was  incumbent  upon  defen- 
dant, who  participated  in  incident  but  who 
neither  touched  victim  nor  her  purse,  to  dem- 
onstrate that  law  regarded  the  act  of  assault  on 
victim  as  distinct  from  physician's  act  of  discon- 
tinuing heroic  measures.  D.C.  Code  §  22-2401. 
In  re  N.,  406  A.2d  1275,  1979  D.C.  App.  LEXIS 
452  (1979). 

If  two  acts,  which  result  in  death  of  victim, 
are  not  separate,  defendant  as  perpetrator  of 
first  act  is  held  responsible  for  consequences  of 
second;  if  such  acts  are  distinct,  the  law  will  not 
punish  defendant  except  for  the  first  act.  D.C. 
Code  §  22-2401.  In  re  N.,  406  A.2d  1275,  1979 
D.C.  App.  LEXIS  452  (1979). 

If  two  acts  which  result  in  death  of  victim, 
are  determined  to  be  separate,  issue  arises 
whether  defendant's  commission  of  first  act  was 
a  substantial  factor  contributing  to  victim's 
death;  if  it  was  then  liability  for  homicide  will 
attach.  D.C.  Code  §  22-2401.  In  re  N.,  406  A.2d 
1275,  1979  D.C.  App.  LEXIS  452  (1979). 

Where  action  of  medical  personnel  in  discon- 
tinuing extraordinary  measures  to  keep  crime 
victim  alive  is  either  reasonable  or  negligent, 
law  holds  perpetrator  of  crime  liable  for  conse- 
quences of  the  discontinuance;  for  law  to  deem 
act  of  perpetrator  of  crime  separate  from  act  of 
medical  personnel,  the  latter  must  descend  at 
least  below  the  negligence  level.  D.C.  Code 
§  22-2401.  In  re  N.,  406  A.2d  1275,  1979  D.C. 
App.  LEXIS  452  (1979). 

—  Common  law,  nature  and  elements  of 
homicide. 

Generally,  the  District  of  Columbia  homicide 
statutes  constitute  a  restatement  of  the  com- 
mon-law definition  of  murder,  but  have  substi- 
tuted for  the  indefinite  common-law  concept  of 
felony  the  more  precise  concept,  which  controls, 
of  offenses  punishable  by  imprisonment  in  the 
penitentiary  D.C.  Code  1929,  T.  6,  Sees.  21-23. 
Lee  V.  U.S.,  112  F.2d  46,  1940  U.S.  App.  LEXIS 
4220  (1940). 

The  District  of  Columbia  statute  providing 
that  homicide  committed  purposely  and  with 
deliberate  and  premeditated  malice  is  first  de- 
gree murder,  and  that  homicide  committed 
with  malice  aforethought  without  deliberation 
and  premeditation  is  second  degree  murder, 
embodies  the  substance  of  murder  as  it  was 
known  to  the  common  law,  although  distinction 
was  made  in  severity  of  punishment  for  degrees 
of  murder  D.C.  Code  1929,  T.  6,  §  21.  Bishop  v. 


U.S.,  107  F.2d  297,  1939  U.S.  App.  LEXIS  2732 
(1939). 

The  definition  of  murder  in  Code,  §  798,  D.C. 
Code  1929,  T.  6,  §  21,  is  declaratory  of  the 
common  law,  and  is  not  a  new  or  statutory 
definition.  Hamilton  v.  U.S.,  26  App.D.C.  382, 
1905  U.S.  App.  LEXIS  5377  (1905). 

The  definition  of  murder  given  in  §  798, 
District  of  Columbia  Code,  D.C.  Code  1929,  T.  6, 
§  21,  namely, — "Whoever,  being  of  sound  mem- 
ory and  discretion,  purposely,  and  either  delib- 
erate and  premeditated  malice,  or  by  means  of 
poison,  or  in  perpetrating,  or  in  attempting  to 
perpetrate,  any  offense  punishable  by  impris- 
onment in  the  penitentiary,  kills  another," — is 
not  a  new  or  statutory  definition  of  murder,  but 
is  simply  the  common-law  definition  of  that 
crime.  Hill  v.  U.S.,  22  App.D.C.  395,  1903  U.S. 
App.  LEXIS  5543  (1903). 

Although  first  and  second-degree  murders 
are  defined  by  statute,  those  statutes  embody 
common-law  definition  of  murder.  D.C.  Code 
1981,  §§  22-2401  to  22-2403.  Comber  v.  United 
States,  584  A.2d  26,  1990  D.C.  App.  LEXIS  324 
(1990). 

—  Deliberation  and  premeditation,  nature 
and  elements  of  murder. 

Law  requires  only  that  some  appreciable 
time  elapse  during  which  necessary  premedita- 
tion can  take  place  in  order  to  convict  of  pre- 
meditated murder  D.C.  Code  §  22-2401. 
United  States  v.  Mack,  466  F.2d  333,  1972  U.S. 
App.  LEXIS  8681  (C.A.D.C.  1972),  writ  of  cer- 
tiorari denied  by  409  U.S.  952,  93  S.  Ct.  297,  34 
L.  Ed.  2d  223,  1972  U.S.  LEXIS  986  (1972). 

Passage  of  time,  standing  alone,  will  not 
support  an  inference  that  deliberation  took 
place,  in  prosecution  for  premeditated  murder. 
D.C.  Code  §  22-2401.  United  States  v.  Mack, 
466  F.2d  333,  1972  U.S.  App.  LEXIS  8681 
(C.A.D.C.  1972),  writ  of  certiorari  denied  by  409 
U.S.  952,  93  S.  Ct.  297,  34  L.  Ed.  2d  223,  1972 
U.S.  LEXIS  986  (1972). 

Jury  may  not  find  "premeditation"  solely 
from  fact  that  defendant  had  time  to  premedi- 
tate. Hemphill  v.  United  States,  402  F.2d  187, 
1968  U.S.  App.  LEXIS  6575  (C.A.D.C.  1968). 

The  passage  of  sufficient  time  for  delibera- 
tion does  not  itself  permit  inference  that  requi- 
site thought  process  occurred.  Parman  v. 
United  States,  399  F.2d  559,  1968  U.S.  App. 
LEXIS  6880  (C.A.D.C.  1968),  writ  of  certiorari 
denied  by  393  U.S.  858,  89  S.  Ct.  109,  21  L.  Ed. 
2d  126,  1968  U.S.  LEXIS  797  (1968). 

Some  appreciable  time  must  elapse  in  order 
that  reflection  and  consideration  amounting  to 
the  deliberation  and  premeditation  required  for 
first-degree  murder  may  occur.  D.C.  Code  1929, 
T.  6,  §  21.  Bullock  V.  U.S.,  122  F2d  213,  1941 
U.S.  App.  LEXIS  2942  (1941). 

No  particular  length  of  time  is  necessary  for 
the  deliberation  required  for  first-degree  mur- 
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der;  it  being  the  fact  of  deliberation,  rather 
than  the  time  of  its  continuance,  which  is 
important.  Bostic  v.  U.S.,  94  F.2d  636,  1937 
U.S.  App.  LEXIS  4133  (1937). 

Though  lapse  of  time  is  important  because  of 
the  opportunity  afforded  for  the  deliberation 
required  for  first-degree  murder,  it  is  not  the 
lapse  of  time  itself  which  constitutes  delibera- 
tion, but  the  reflection  and  consideration  in  the 
accused's  mind  concerning  a  design  or  purpose 
to  kill.  Bostic  V.  U.S.,  94  F.2d  636,  1937  U.S. 
App.  LEXIS  4133  (1937). 

Generally,  some  appreciable  time  must 
elapse  in  order  that  reflection  and  consider- 
ation amounting  to  the  deliberation  required 
for  first-degree  murder  may  occur.  Bostic  v. 
U.S.,  94  F.2d  636,  1937  U.S.  App.  LEXIS  4133 
(1937). 

Evidence  that  defendant  accosted  a  young 
woman  acquaintance  of  the  deceased,  and  that 
after  the  first  hostile  conversation  between  de- 
fendant and  deceased,  five  or  ten  minutes 
elapsed  before  another  exchange  of  words  and 
the  shooting  of  deceased,  showed  suflfiicient  time 
for  the  deliberation  required  for  first-degree 
murder,  even  though  defendant  was  unac- 
quainted with  deceased  and  bore  him  no  ill  will 
previously  Bostic  v.  U.S.,  94  F.2d  636,  1937 
U.S.  App.  LEXIS  4133  (1937). 

Premeditation  or  deliberation  need  exist  only 
for  moment  before  actual  slaying  and  may  be 
inferred  from  brutality  of  killing,  number  of 
blows  inflicted,  physical  disparity  between  de- 
fendant and  victim,  and  defendant's  efforts  to 
conceal  crime  or  avoid  detection.  Pruett  v. 
Thompson,  771  F.  Supp.  1428,  1991  U.S.  Dist. 
LEXIS  12116  (1991),  affirmed  by  996  F2d  1560, 
1993  U.S.  App.  LEXIS  12323  (4th  Cir.  Va. 
1993). 

Under  District  of  Columbia  law,  in  order  that 
there  may  be  sufficient  premeditation  and  de- 
liberation, to  constitute  murder  in  first  degree, 
some  appreciable  interval,  no  matter  how  brief, 
must  elapse  after  intent  to  kill  is  formed  and 
before  killing  is  accomplished,  and  during  that 
interval  there  must  have  been  some  reflection 
which  would  amount  to  premeditation  and  de- 
liberation. U.S.  V  Wilson,  178  FSupp.  881, 
1959  U.S.  Dist.  LEXIS  2601  (D.D.C1959). 

In  a  prosecution  for  first-degree  premedi- 
tated murder,  both  premeditation  and  deliber- 
ation, which  may  occur  in  only  a  few  seconds, 
may  be  inferred  from  the  surrounding  facts  and 
circumstances.  Downing  v.  United  States,  929 
A.2d  848,  2007  D.C.  App.  LEXIS  461  (2007), 
writ  of  certiorari  denied  by  555  U.S.  877,  129  S. 
Ct.  187,  172  L.  Ed.  2d  133,  2008  U.S.  LEXIS 
6816,  77  U.S.L.W.  3202  (2008). 

First-degree  premeditated  murder  is  murder 
committed  with  the  specific  intent  to  kill  after 
premeditation  and  deliberation;  premeditation 
means  that  the  defendant  formed  the  specific 
intent  to  kill  the  victim  for  some  length  of  time, 


and  deliberation  requires  a  showing  that  the 
defendant  acted  with  consideration  and  reflec- 
tion upon  the  preconceived  design  to  kill. 
Downing  v.  United  States,  929  A.2d  848,  2007 
D.C.  App.  LEXIS  461  (2007),  writ  of  certiorari 
denied  by  555  U.S.  877,  129  S.  Ct.  187,  172  L. 
Ed.  2d  133,  2008  U.S.  LEXIS  6816,  77  U.S.L.W. 
3202  (2008). 

"Premeditation"  required  to  establish  charge 
of  first-degree  murder  means  that  the  defen- 
dant formed  the  specific  intent  to  kill  the  victim 
for  some  length  of  time,  however  short,  before 
the  murderous  act.  Williams  v.  United  States, 
858  A.2d  984,  2004  D.C.  App.  LEXIS  451 
(2004),  writ  of  certiorari  denied  by  545  U.S. 
1122,  125  S.  Ct.  2924,  162  L.  Ed.  2d  308,  2005 
U.S.  LEXIS  4787,  73  U.S.L.W.  3719  (2005). 

"Deliberation"  required  to  establish  charge  of 
first-degree  murder  requires  that  there  was  the 
reflection  and  turning  over  in  the  mind  of  the 
accused  concerning  his  existing  design  and  pur- 
pose to  kill;  no  minimum  time  lapse  is  required. 
Williams  v.  United  States,  858  A.2d  984,  2004 
D.C.  App.  LEXIS  451  (2004),  writ  of  certiorari 
denied  by  545  U.S.  1122,  125  S.  Ct.  2924,  162  L. 
Ed.  2d  308,  2005  U.S.  LEXIS  4787,  73  U.S.L.W. 
3719  (2005). 

Separate  element  of  "deliberation"  to  estab- 
lish first-degree  murder  does  not  require  a 
minimum  lapse  of  time,  but  the  reflection  and 
turning  over  in  the  mind  of  the  accused  con- 
cerning his  existing  design  and  purpose  to  kill. 
Bates  V.  United  States,  834  A.2d  85,  2003  D.C. 
App.  LEXIS  624  (2003). 

"Premeditation"  means  that  the  defendant 
formed  the  specific  intent  to  kill  the  victim  for 
some  length  of  time,  however  short,  before  the 
murderous  act.  Bates  v.  United  States,  834  A.2d 
85,  2003  D.C.  App.  LEXIS  624  (2003). 

To  prove  first  degree  premeditated  murder 
while  armed,  the  deliberation  element  requires 
consideration  and  reflection  upon  the  precon- 
ceived design  to  kill,  while  the  premeditation 
element  requires  proof  that  the  defendant  gave 
thought  before  acting  to  the  idea  of  taking  a 
human  life  and  reached  a  definite  decision  to 
kill.  McCullough  v.  United  States,  827  A.2d  48, 
2003  D.C.  App.  LEXIS  425  (2003). 

Premeditation  requires  proof  that  the  defen- 
dant gave  thought  before  acting  to  the  idea  of 
taking  a  human  life  and  reached  a  definite 
decision  to  kill.  Porter  v.  United  States,  826 
A.2d  398,  2003  D.C.  App.  LEXIS  421  (2003). 

Proof  of  deliberation  in  prosecution  for  pre- 
meditated murder  requires  a  showing  that  the 
defendant  acted  with  consideration  and  reflec- 
tion upon  the  preconceived  design  to  kill,  turn- 
ing it  over  in  the  mind,  giving  it  second 
thought.  Porter  v.  United  States,  826  A.2d  398, 
2003  D.C.  App.  LEXIS  421  (2003). 

For  purposes  of  murder  charge,  time  involved 
in  acting  with  premeditation  and  deliberation 
may  be  minutes  or  just  a  few  seconds.  Porter  v. 
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United  States,  826  A.2d  398,  2003  D.C.  App. 
LEXIS  421  (2003). 

Time  lapse  is  important  with  respect  to 
charge  of  premeditated  murder  because  it  can 
show  an  opportunity  for  dehberation.  Porter  v. 
United  States,  826  A.2d  398,  2003  D.C.  App. 
LEXIS  421  (2003). 

Fact  that  the  accused  brings  a  weapon  to  the 
murder  scene  is  probative  of  the  elements  of 
deliberation  and  premeditation  required  for 
first  degree  murder.  Porter  v.  United  States, 
826  A.2d  398,  2003  D.C.  App.  LEXIS  421 
(2003). 

In  order  to  prove  premeditation,  government 
must  show  that  defendant,  before  acting,  gave 
thought  to  idea  of  taking  human  life  and 
reached  definite  decision  to  kill.  Harris  v. 
United  States,  668  A.2d  839,  1995  D.C.  App. 
LEXIS  247  (1995). 

In  order  to  prove  deliberation,  government 
must  demonstrate  that  accused  acted  with  con- 
sideration and  reflection  upon  preconceived  de- 
sign to  kill.  Harris  v  United  States,  668  A.2d 
839,  1995  D.C.  App.  LEXIS  247  (1995). 

Both  premeditation  and  deliberation  may  be 
inferred  from  surrounding  facts  and  circum- 
stances, and  may  occur  in  a  period  as  brief  as  a 
few  seconds.  Harris  v.  United  States,  668  A.2d 
839,  1995  D.C.  App.  LEXIS  247  (1995). 

In  order  to  prove  premeditation  so  as  to 
support  murder  conviction,  government  must 
demonstrate  that  defendant,  before  acting, 
thought  about  idea  of  taking  human  life  and 
reached  decision  to  kill.  Patton  v.  United 
States,  633  A.2d  800,  1993  D.C.  App.  LEXIS 
286  (1993). 

To  prove  deliberation  so  as  to  support  murder 
conviction,  government  must  prove  that  defen- 
dant acted  with  consideration  and  reflection 
upon  preconceived  decision  to  kill.  Patton  v. 
United  States,  633  A.2d  800,  1993  D.C.  App. 
LEXIS  286  (1993). 

A  conditional  threat  is  not  inconsistent  with 
evidence  of  premeditation  and  deliberation. 
D.C.  Code  1981,  §  22-2401.  Jones  v.  United 
States,  477  A.2d  231,  1984  D.C.  App.  LEXIS 
407  (1984). 

Although  some  time  must  elapse  before  de- 
liberation can  be  found  to  have  existed  so  as  to 
support  first-degree  murder  conviction,  there  is 
no  fixed  time  required.  D.C.  Code  1981,  §  22- 
2401.  Garris  v  United  States,  465  A.2d  817, 
1983  D.C.  App.  LEXIS  455  (1983),  writ  of 
certiorari  denied  by  465  U.S.  1012,  104  S.  Ct. 
1013,  79  L.  Ed.  2d  243,  1984  U.S.  LEXIS  967, 
52  U.S.L.W.  3551  (1984). 

Establishing  premeditation  requires  showing 
that  defendant  gave  thought,  before  acting,  to 
idea  of  taking  human  life  and  reached  definite 
decision  to  kill.  D.C.  Code  1973,  §§  22-2401, 
22-3202.  Head  v  United  States,  451  A.2d  615, 
1982  D.C.  App.  LEXIS  437  (1982). 


While  some  appreciable  time  for  reflection  is 
required  to  demonstrate  element  of  premedita- 
tion, such  interval  need  not  be  long,  if  circum- 
stances reveal  that  killing  was  product  of  some 
deliberation  rather  than  senseless  act  of  mind 
abandoned  to  impulse,  passion  or  frenzy.  D.C. 
Code  1973,  §  22-2401.  Doepel  v.  United  States, 
434  A.2d  449,  1981  D.C.  App.  LEXIS  345 
(1981),  writ  of  certiorari  denied  by  454  U.S. 
1037,  102  S.  Ct.  580,  70  L.  Ed.  2d  483,  1981 
U.S.  LEXIS  4463,  50  U.S.L.W.  3376  (1981). 

Although  no  specific  amount  of  time  is  neces- 
sary to  demonstrate  premeditation  and  deliber- 
ation, evidence  must  demonstrate  that  accused 
did  not  kill  impulsively,  in  the  heat  of  passion, 
or  in  an  orgy  of  frenzied  activity.  (Per  Ferren, 
J.,  with  two  Judges  concurring  specially.)  D.C. 
Code  §  22-2401.  Frendak  v  United  States,  408 
A.2d  364,  1979  D.C.  App.  LEXIS  463  (1979). 

—  Express  malice,  nature  and  elements  of 

murder. 

However  sudden  a  killing  may  be,  if  the 
means  used  or  the  manner  of  doing  it,  or  other 
external  circumstances  attending  it,  indicate  a 
sedate  and  deliberate  mind  and  former  design 
to  kill,  it  will  be  upon  express  malice.  Travers  v. 
U.S.,  6  App.D.C.  450,  1895  U.S.  App.  LEXIS 
3603  (1895). 

"Express  malice"  exists  where  one  unlawfully 
kills  another  in  pursuance  of  wrongful  act  or 
unlawful  purpose,  without  legal  excuse. 
McClurkin  v  United  States,  472  A.2d  1348, 
1984  D.C.  App.  LEXIS  317  (1984),  writ  of 
certiorari  denied  by  469  U.S.  838,  105  S.  Ct. 
136,  83  L.  Ed.  2d  76,  1984  U.S.  LEXIS  3334,  53 
U.S.L.W.  3237  (1984). 

—  Implied  malice,  nature  and  elements  of 

murder. 

"Implied  malice"  may  be  inferred  from  cir- 
cumstances of  killing,  such  as  killing  caused  by 
defendant's  intentional  use  of  fatal  force  absent 
mitigating  or  justifying  circumstances  or  when 
act  which  imparts  danger  to  another  is  done  so 
recklessly  or  wantonly  as  to  manifest  disregard 
for  human  life.  McClurkin  v.  United  States,  472 
A.2d  1348,  1984  D.C.  App.  LEXIS  317  (1984), 
writ  of  certiorari  denied  by  469  U.S.  838,  105  S. 
Ct.  136,  83  L.  Ed.  2d  76,  1984  U.S.  LEXIS  3334, 
53  U.S.L.W.  3237  (1984). 

—  In  general. 

Felony-murder  statutes  do  not  embody  a  leg- 
islative purpose  to  deter  the  commission  of 
felonies  to  the  point  of  embracing  the  coinci- 
dence rationale.  D.C.  Code  §  22-2401.  United 
States  V  Heinlein,  490  F.2d  725,  1973  U.S.  App. 
LEXIS  7581  (C.A.D.C.  1973). 

—  In  general. 

Difference  between  risk-creating  activity  suf- 
ficient to  sustain  murder  conviction  and  crimi- 
nal manslaughter  conviction  lies  in  whether 
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actor  is  aware  of  risk  or  should  have  been. 
Boykins  v.  United  States,  702  A.2d  1242,  1997 
D.C.  App.  LEXIS  172  (1997). 

Where  accused  was  aware  of  risk  of  harm, 
but  acted  in  conscious  disregard  of  it,  kilhng  is 
murder  or  "voluntary  manslaughter,"  and 
where  accused  is  not  aware  of  risk  of  harm,  but 
should  have  been,  killing  will  be  "involuntary 
manslaughter."  Boykins  v.  United  States,  702 
A.2d  1242,  1997  D.C.  App.  LEXIS  172  (1997). 

Mitigation  principle  is  predicated  on  legal 
system's  recognition  of  the  weaknesses  or  infir- 
mity of  human  nature,  as  well  as  a  belief  that 
those  who  kill  under  extreme  mental  or  emo- 
tional disturbance  for  which  there  is  reasonable 
explanation  or  excuse  are  less  morally  blame- 
worthy than  those  who  kill  in  the  absence  of 
such  influences.  Comber  v.  United  States,  584 
A.2d  26,  1990  D.C.  App.  LEXIS  324  (1990). 

Legally  recognized  mitigating  factors  serve  to 
extenuate  or  dampen  the  otherwise  malicious 
nature  of  the  perpetrator's  mental  state,  and 
thus  serve  as  a  bar  to  a  conviction  for  murder. 
Comber  v.  United  States,  584  A.2d  26,  1990 
D.C.  App.  LEXIS  324  (1990). 

—  Intent  or  design  to  effect  death,  nature 
and  elements  of  murder. 

Offense  of  deliberated  and  premeditated 
murder  requires  a  specific  intent  that  cannot  be 
satisfied  merely  by  showing  defendant  failed  to 
conform  to  objective  standard.  U.S.  v.  Brawner, 
471  F.2d  969,  1972  U.S.  App.  LEXIS  8824 
(C.A.D.C.  1972). 

Word  "purposely"  as  used  in  statute  dealing 
with  first-degree  murder,  is  synonymous  with 
"intentionally",  and  does  not  refer  to  the  pur- 
pose of,  or  the  intention  in,  the  killing.  D.C. 
Code  1940,  §  22-2401.  Collazo  v  U.S.,  196  F.2d 
573,  1952  U.S.  App.  LEXIS  2497  (C.A.D.C. 
1952). 

Intent  to  kill  must  always  be  proved  in  first- 
degree  murder  prosecution  under  first  clause  of 
local  statute  in  order  to  convict,  but  motive  for 
the  killing  is  not  always  a  material  element  in 
defense.  D.C.  Code  1940,  §  22-2401.  Collazo  v. 
U.S.,  196  F.2d  573,  1952  U.S.  App.  LEXIS  2497 
(C.A.D.C.  1952). 

Where  evidence  of  a  shooting  tended  to  show 
malice  aforethought,  whether  defendant  had  a 
definite  purpose  of  shooting  any  one  is  imma- 
terial. Liggins  V.  U.S.,  297  F.  881,  1924  U.S. 
App.  LEXIS  2910  (1924). 

Under  an  indictment  for  murder,  charging 
that  the  deceased,  in  attempting  to  escape  from 
the  murderous  assault  of  defendant,  fell  into  a 
canal  and  was  drowned,  the  defendant  is  guilty 
of  murder,  if  the  deceased,  in  seeking  to  escape 
the  violent  assault  of  the  defendant  on  her  had 
a  well-grounded  belief  that  the  defendant  in- 
tended to  take  her  life  or  inflict  further  serious 
bodily  injury  on  her,  and,  so  believing,  inadver- 
tently fell  into  the  canal  and  was  drowned;  and 


it  is  not  necessary  that  the  prosecution  shall 
show,  or  that  the  jury  shall  believe,  that  defen- 
dant had  the  malicious  intent  actually  to  do 
bodily  harm  to  the  deceased  or  to  take  her  life. 
Norman  v  U.S.,  20  App.D.C.  494,  1902  U.S. 
App.  LEXIS  5471  (1902). 

Convictions  for  felony  murder  with  predicate 
felonies  of  robbery  and  kidnapping,  on  theory 
that  defendant  was  an  aider  and  abettor,  could 
stand  even  absent  evidence  that  defendant  had 
specific  intent  to  kill,  as  the  underlying  felonies 
were  enumerated  in  first-degree  murder  stat- 
ute, which  meant  that  there  was  no  require- 
ment that  state  prove  that  defendant  had  spe- 
cific intent  to  kill,  and  there  was  evidence  of 
defendant's  culpable  participation  in  the  under- 
lying felonies.  Kitt  v.  United  States,  904  A. 2d 
348,  2006  D.C.  App.  LEXIS  440  (2006),  writ  of 
certiorari  denied  by  552  U.S.  824,  128  S.  Ct. 
180,  169  L.  Ed.  2d  35,  2007  U.S.  LEXIS  9135, 
76  U.S.L.W.  3157  (2007). 

Intent  to  kill  is  often  inferred  from  surround- 
ing circumstances.  Bailey  v.  United  States,  831 
A.2d  973,  2003  D.C.  App.  LEXIS  554  (2003), 
writ  of  certiorari  denied  by  540  U.S.  1167,  124 
S.  Ct.  1183,  157  L.  Ed.  2d  1215,  2004  U.S. 
LEXIS  925,  72  U.S.L.W.  3487  (2004). 

Statute  providing  that  whoever,  being  of 
sound  memory  and  discretion,  kills  another 
purposely,  of  deliberate  and  premeditated  mal- 
ice, is  guilty  of  first  degree  murder  does  not 
require  the  purposefulness  or  intent  of  the 
killing  to  be  directed  against  the  person  killed, 
nor  does  the  statute  textually  imply  that,  if  the 
intent  to  kill  is  realized  in  the  killing  of  the 
intended  person,  it  is  somehow  "used"  up  or 
expended  and  may  not  embrace  the  killing  of  an 
additional,  unintended  victim  or  victims.  Lloyd 
V.  United  States,  806A.2d  1243,  2002  D.C.  App. 
LEXIS  531  (2002). 

Text  of  first-degree  murder  statute  is  consis- 
tent with  application  of  its  mental  element  to 
the  simultaneous  killing  of  both  the  intended 
and  an  unintended  victim.  Lloyd  v.  United 
States,  806  A.2d  1243,  2002  D.C.  App.  LEXIS 
531  (2002). 

In  a  murder  case,  application  of  the  trans- 
ferred intent  doctrine  is  not  limited  to  situa- 
tions in  which  the  intended  victim  survives  the 
deadly  assault.  Lloyd  v.  United  States,  806  A.2d 
1243,  2002  D.C.  App.  LEXIS  531  (2002). 

When  a  defendant  contemplates  or  designs 
the  death  of  another,  the  purpose  of  deterrence 
is  better  served  by  holding  that  defendant  re- 
sponsible for  the  knowing  or  purposeful  murder 
of  the  unintended,  as  well  as  the  intended, 
victim.  Lloyd  v.  United  States,  806  A.2d  1243, 
2002  D.C.  App.  LEXIS  531  (2002). 

One  who  acts  with  specific  intent  to  kill  or 
inflict  serious  bodily  injury  is  guilty  of  murder, 
but  if  accompanied  by  recognized  circum- 
stances of  mitigation,  crime  is  voluntary  man- 
slaughter. D.C.  Code  1981,  §§  22-2403,  22- 
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3202.  Smith  v.  United  States,  686  A.2d  537, 
1996  D.C.  App.  LEXIS  259  (1996),  writ  of 
certiorari  denied  by  522  U.S.  839,  118  S.  Ct. 
115,  139  L.  Ed.  2d  67,  1997  U.S.  LEXIS  5021, 
66  U.S.L.W.  3257  (1997). 

Extremely  negligent  conduct  which  creates 
unjustifiable  and  very  high  degree  of  risk  of 
death  or  serious  bodily  injury  to  another,  with- 
out any  intent  to  do  either,  may  constitute 
murder.  Johnson  v.  United  States,  631  A. 2d 
871,  1993  D.C.  App.  LEXIS  225  (1993). 

With  respect  to  unintentional  killings,  first- 
degree  murder  liability  attaches  only  if  the 
killing  occurs  in  the  course  of  one  of  six  statu- 
torily enumerated  felonies.  D.C.  Code  1981, 
§  22-2401.  Comber  v.  United  States,  584  A.2d 
26,  1990  D.C.  App.  LEXIS  324  (1990). 

General  intent  to  kill  is  distinguished  from 
specific  intent  to  kill  and  involves  an  intention 
to  commit  an  act  of  sufficient  force  to  endanger 
life  of  another,  but  not  necessarily  with  any 
intent  to  bring  about  death  as  a  result.  Logan  v. 
United  States,  483  A.2d  664,  1984  D.C.  App. 
LEXIS  531  (1984). 

Intent  remains  a  genuine  issue  in  a  murder 
prosecution  where  the  defense  is  alibi.  D.C. 
Code  1981,  §  22-2401.  Jones  v.  United  States, 
477  A.2d  231,  1984  D.C.  App.  LEXIS  407 
(1984). 

Underl3ang  felony  of  burglary  in  the  first 
degree  permitted  jury  to  infer  state  of  mind 
required  for  conviction  of  first-degree  murder. 
D.C.  Code  1981,  §§  22-1801(a),  22-2401,  22- 
3201.  Hawthorne  v.  United  States,  476  A. 2d 
164,  1984  D.C.  App.  LEXIS  382  (1984). 

—  Killing  one  with  design  to  effect  death 
of  another,  nature  and  elements  of 
murder. 

Under  doctrine  of  transferred  intent,  one  who 
intends  to  kill  one  person  and  kills  bystander 
instead  is  deemed  to  have  committed  whatever 
form  of  homicide  would  have  been  committed 
had  he  killed  intended  victim,  and  there  are 
even  stronger  grounds  for  applying  such  prin- 
ciple where  intended  victim  is  killed  by  same 
act  that  kills  unintended  victim.  D.C.  Code 
§  22-2401.  United  States  v.  Sampol,  636  F.2d 
621,  1980  U.S.  App.  LEXIS  14134  (C.A.D.C. 
1980). 

Doctrine  of  transferred  intent  was  properly 
used  to  convict  defendant  of  first-degree  mur- 
der where  defendant  failed  in  his  attempt  to 
kill  his  intended  victim  but  mortally  wounded 
unintended  victim;  it  is  only  by  pairing  defen- 
dant's premeditated  and  deliberate  intent  to 
kill  intended  victim  with  actual  harm  (death) 
caused  to  unintended  victim  that  proper  pun- 
ishment could  be  imposed.  Rufifin  v.  United 
States,  642  A.2d  1288,  1994  D.C.  App.  LEXIS 
86  (1994). 

Transferred  intent  doctrine,  which  derives 
from  common-law  murder,  provides  that  when 


a  defendant  purposely  attempts  to  kill  one 
person  but  by  mistake  or  accident  kills  another, 
felonious  intent  of  defendant  will  be  trans- 
ferred from  intended  victim  to  actual,  unin- 
tended victim.  O'Connor  v.  United  States,  399 
A.2d  21,  1979  D.C.  App.  LEXIS  337  (1979). 

Doctrine  of  transferred  intent  was  contained 
at  critical  time  of  Maryland's  cession  of  district 
within  body  of  criminal  law  for  District  of 
Columbia  and  so  it  was  available  for  Govern- 
ment to  use  in  its  theory  of  prosecution  in 
instant  murder  case.  D.C.  Code  §  49-301. 
O'Connor  v.  United  States,  399  A.2d  21,  1979 
D.C.  App.  LEXIS  337  (1979). 

In  prosecution  for  murder  in  first  degree 
while  armed,  evidence  was  sufficient  to  permit 
a  reasonable  juror  to  infer  premeditation  and 
deliberation  by  defendant  in  his  shooting  at 
occupant  of  other  vehicle  and  hence  such  evi- 
dence could  constitute  an  intent  on  defendant's 
part  to  be  transferred  to  his  shooting  of  inno- 
cent bystander.  O'Connor  v.  United  States,  399 
A.2d  21,  1979  D.C.  App.  LEXIS  337  (1979). 

Since  statute  governing  crime  of  first-degree 
murder  merely  codifies  common-law  definition 
of  first-degree  murder  rather  than  fashions  a 
new  crime,  first-degree  murder  under  such 
statute  can  be  proved  on  a  theory  of  transferred 
intent;  fact  that  Congress  has  transformed 
common-law  crime  of  murder  into  a  statutory 
crime  may  not  be  viewed  as  abrogating  or 
altering  any  feature  of  murder  at  common  law 
in  absence  of  an  express  intention  on  part  of 
congress  to  do  so.  D.C.  Code  §  22-2401. 
O'Connor  v.  United  States,  399  A.2d  21,  1979 
D.C.  App.  LEXIS  337  (1979). 

—  Malice  generally,  nature  and  elements 
of  murder. 

Even  in  absence  of  subjective  intent  to  kill, 
malice  may  be  determined  by  application  of  an 
objective  standard,  where  conduct  is  reckless 
and  wanton  and  a  gross  deviation  from  reason- 
able standard  of  care,  of  such  nature  that  jury 
is  warranted  in  inferring  that  defendant  was 
aware  of  serious  risk  of  death  or  serious  bodily 
harm.  United  States  v.  Cox,  509  F.2d  390,  1974 
U.S.  App.  LEXIS  5596  (C.A.D.C.  1974). 

"Malice"  is  state  of  mind  showing  a  heart  that 
is  without  regard  for  the  life  and  safety  of 
others.  United  States  v.  Hinkle,  487  F.2d  1205, 
1973  U.S.  App.  LEXIS  7168  (C.A.D.C.  1973). 

If  malice  is  proved  beyond  reasonable  doubt 
and  no  affirmative  defense  applies,  defendant 
who  kills  a  human  being  is  guilty  of  "murder"; 
if  malice  is  not  proved,  he  is  guilty  of  "man- 
slaughter". United  States  v.  Alexander,  471 
F.2d  923, 1972  U.S.  App.  LEXIS  9972  (C.A.D.C. 
1972),  writ  of  certiorari  denied  by  409  U.S. 
1044,  93  S.  Ct.  541,  34  L.  Ed.  2d  494,  1972  U.S. 
LEXIS  457  (1972). 

Malice  is  sole  element  differentiating  murder 
from  manslaughter.  United  States  v.  Wharton, 
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433  F.2d  451,  1970  U.S.  App.  LEXIS  113^4 
(C.A.D.C.  1970). 

Malice  may  be  established  by  either  of  two 
standards:  first,  a  subjective  standard,  asking 
whether  defendant  actually  intended  or  fore- 
saw that  death  or  serious  bodily  harm  would 
result  from  his  act;  and  second,  an  objective, 
"reasonable  man"  standard,  asking  whether 
defendant  should  have  foreseen  that  such  re- 
sult was  likely,  and  it  is  for  jury  to  determine 
whether  requisite  state  of  mind  or  negligent 
pattern  of  behavior  existed.  Belton  v.  United 
States,  382  F.2d  150,  1967  U.S.  App.  LEXIS 
5998  (C.A.D.C.  1967). 

"Malice"  is  a  state  of  mind  showing  a  heart 
fatally  bent  on  mischief  and  unmindful  of  social 
duties  and  may  also  be  defined  as  a  condition  of 
mind  that  prompts  a  person  to  do  an  injurious 
act  wilfully  to  the  injury  of  another;  and  malice 
may  be  implied  or  inferred  from  the  act  com- 
mitted, or  it  may  be  expressed.  Fryer  v.  U.S., 
207  F.2d  134,  1953  U.S.  App.  LEXIS  2841 
(C.A.D.C.  1953). 

Proof  of  motive  is  not  essential  to  establish- 
ment of  malice.  Liggins  v.  U.S.,  297  F.  881,  1924 
U.S.  App.  LEXIS  2910  (1924). 

Malice  could  be  established  by  either  of  two 
standards:  first,  subjective  standard,  asking 
whether  defendant  actually  intended  or  forsaw 
that  death  or  serious  bodily  harm  would  result 
from  his  act;  and  second,  an  objective,  "reason- 
able man"  standard,  asking  whether  defendant 
should  have  foreseen  that  such  result  was 
likely.  D.C.  Code  §  22-2403.  Travelers  Indem. 
Co.  V.  Walburn,  378  F  Supp.  860,  1974  U.S. 
Dist.  LEXIS  7811  (1974). 

"Malice  aforethought"  or  "malice"  is  a  word  of 
art  and,  in  law  of  homicide,  denotes  a  vicious 
and  wicked  state  of  mind  and  may  be  described 
as  a  heart  fatally  bent  on  mischief  and  unmind- 
ful of  social  duty.  U.S.  v.  Hamilton,  182  F.Supp. 
548,  1960  U.S.  Dist.  LEXIS  3027  (D.D.C1960). 

Words  cannot  form  sufficient  provocation  to 
negate  the  element  of  malice  in  a  homicide 
case.  Boyd  v.  United  States,  732  A.2d  854,  1999 
D.C.  App.  LEXIS  142  (1999). 

Malice,  which  is  a  component  of  both  first  and 
second-degree  murder,  requires  the  absence  of 
justification,  excuse,  or  mitigation.  Herbin  v. 
United  States,  683  A.2d  437,  1996  D.C.  App. 
LEXIS  188  (1996). 

Under  common  law,  "murder"  constituted  un- 
justified or  unexcused  homicide  committed 
with  "malice  aforethought."  Swanson  v.  United 
States,  602  A.2d  1102,  1992  D.C.  App.  LEXIS 
29  (1992). 

Murders  committed  with  "malice  afore- 
thought" include  murders  committed  by  indi- 
viduals who,  in  causing  another's  death,  specif- 
ically intend  to  kill,  intend  to  cause  serious 
bodily  harm,  act  with  wanton  and  willful  disre- 
gard of  unreasonable  human  risk,  or  kill  during 
intentional  commission  of  felony.  Swanson  v. 


United  States,  602  A.2d  1102,  1992  D.C.  App. 
LEXIS  29  (1992). 

"Malice  aforethought"  denotes  four  types  of 
murder,  each  accompanied  by  distinct  mental 
state;  killing  is  malicious  where  the  perpetrator 
acted  with  a  specific  intent  to  kill,  killing  is 
malicious  where  perpetrator  has  the  specific 
intent  to  infiict  serious  bodily  harm,  act  may 
involve  such  wanton  and  willful  disregard  of  an 
unreasonable  human  risk  as  to  constitute  mal- 
ice aforethought  even  if  there  is  not  actual 
intent  to  kill  or  injure,  and  a  fourth  kind  of 
malice  exists  when  a  killing  occurs  in  the 
course  of  the  intentional  commission  of  a  felony. 
Comber  v.  United  States,  584  A.2d  26,  1990 
D.C.  App.  LEXIS  324  (1990). 

Depraved  heart  malice  exists  only  where  the 
perpetrator  was  subjectively  aware  that  his  or 
her  conduct  created  an  extreme  risk  of  death  or 
serious  bodily  injury  but  engaged  in  that  con- 
duct nonetheless;  malice  may  be  found  where 
the  conduct  is  reckless  and  wanton  and  a  gross 
deviation  from  a  reasonable  standard  of  care,  or 
of  such  a  nature  that  a  jury  is  warranted  in 
inferring  that  the  defendant  was  aware  of  the 
serious  risk  of  death  or  serious  bodily  harm. 
Comber  v.  United  States,  584  A.2d  26,  1990 
D.C.  App.  LEXIS  324  (1990). 

Fact  that  a  reasonable  person  would  have 
been  aware  of  the  risk  of  death  or  serious  bodily 
harm  to  another  as  the  result  of  his  actions  will 
not  sustain  a  finding  of  malice,  though  it  may 
sustain  a  conviction  for  manslaughter.  Comber 
V.  United  States,  584  A.2d  26,  1990  D.C.  App. 
LEXIS  324  (1990). 

Even  where  an  individual  kills  with  one  of 
the  four  states  of  mind  recognized  as  malice 
aforethought,  the  killing  is  not  malicious  if  it  is 
justified,  excused,  or  committed  under  recog- 
nized circumstances  of  mitigation.  Comber  v. 
United  States,  584  A.2d  26,  1990  D.C.  App. 
LEXIS  324  (1990). 

Implicit  in  the  notion  of  malice  aforethought 
is  the  absence  of  every  sort  of  justification, 
excuse,  or  mitigation;  absence  of  justification, 
excuse,  or  mitigation  is  thus  an  essential  com- 
ponent of  malice  and,  in  turn,  of  second-degree 
murder,  and  the  Government  bears  the  ulti- 
mate burden  of  persuasion  on  that  component. 
Comber  v.  United  States,  584  A.2d  26,  1990 
D.C.  App.  LEXIS  324  (1990). 

Even  an  intentional  killing,  if  it  comports 
with  legally  accepted  notions  of  self-defense,  is 
not  malicious;  it  is  excused  and  it  is  accordingly 
no  crime  at  all.  Comber  v.  United  States,  584 
A.2d  26,  1990  D.C.  App.  LEXIS  324  (1990). 

At  common  law,  "malice"  included  any  kill- 
ing, accidental  or  intentional,  committed  in 
course  of  felony  that  was  itself  a  life-endanger- 
ing crime,  and  state  of  mind  that  was  viewed  at 
common  law  as  constituting  "malice"  was  estab- 
lished by  intent  to  commit  felony;  this  intent 
was  transferred  to  killing  accompanying  felony 
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to  make  it  killing  done  with  "malice."  Towles  v. 
United  States,  496  A.2d  560,  1985  D.C.  App. 
LEXIS  436  (1985),  vacated  by  497  A.2d  793, 
1985  D.C.  App.  LEXIS  513  (D.C.  1985),  af- 
firmed by  521  A.2d  651,  1987  D.C.  App.  LEXIS 
311  (D.C.  1987). 

Malice,  the  state  of  mind  required  for  an  act 
of  murder,  can  not  be  equated  with  specific 
intent  to  kill.  Logan  v.  United  States,  483  A. 2d 
664,  1984  D.C.  App.  LEXIS  531  (1984). 

"Malice,"  state  of  mind  required  for  murder, 
need  not  entail  specific  intent  to  cause  death 
nor  does  it  necessarily  exist  in  every  case  in 
which  a  person  acts  with  specific  intent  to  kill; 
malice  is  wanton  disregard  for  human  life  and 
the  safety  of  others  and  may  be  found  when 
conduct  is  reckless  and  wanton  and  a  gross 
deviation  from  a  reasonable  standard  of  care  of 
such  nature  that  jury  is  warranted  in  inferring 
that  defendant  was  aware  of  serious  risk  of 
death  or  serious  bodily  harm;  malice  may  also 
exist  when  defendant  actually  intended  or  fore- 
saw the  death  or  serious  bodily  harm  from  his 
acts.  D.C.  Code  1981,  §  22-501.  Logan  v.  United 
States,  483  A.2d  664,  1984  D.C.  App.  LEXIS 
531  (1984). 

—  Provocation,  nature  and  elements  of 
homicide. 

Unlawful  killing  in  sudden  heat  of  passion, 
whether  produced  by  rage,  resentment,  anger, 
terror  or  fear  is  reduced  from  murder  to  man- 
slaughter only  if  there  was  adequate  provoca- 
tion, such  as  might  naturally  induce  a  reason- 
able man  in  passion  of  the  moment  to  lose  some 
self-control  and  commit  act  on  impulse  and 
without  reflection.  D.C.  Code  1961,  §§  22-2401, 
22-2403.  Austin  v.  United  States,  382  F.2d  129, 
1967  U.S.  App.  LEXIS  5997  (C.A.D.C.  1967). 

Provocation  sufficient  to  produce  a  heat  of 
passion  and  a  resulting  absence  of  malice  may 
give  such  character  to  a  homicide  as  to  make  it 
manslaughter,  but  the  same  provocation  may, 
under  slightly  varied  circumstances,  justify  a 
person  in  killing  in  self-defense.  Kinard  v.  U.S., 
96  F.2d  522, 1938  U.S.  App.  LEXIS  3512  (1938). 

Provocation  mitigates  murder  to  manslaugh- 
ter in  only  the  most  exceptional  cases;  these  are 
cases  in  which  a  deceased  provoked  a  defendant 
by  committing  an  offense  that  was  so  grave, 
and  so  heinous,  that  society  partially  excuses  or 
justifies  the  defendant's  response  because  peo- 
ple provoked  so  strongly  cannot  be  expected  to 
behave  any  differently.  High  v.  United  States, 
972  A.2d  829,  2009  D.C.  App.  LEXIS  184 
(2009). 

The  test  of  the  sufficiency  of  provocation  to 
mitigate  murder  to  voluntary  manslaughter  is 
that  which  would  cause  an  ordinary  man,  a 
reasonable  man,  or  an  average  man,  to  become 
aroused  as  to  kill  another.  High  v.  United 


States,  972  A.2d  829,  2009  D.C.  App.  LEXIS 
184  (2009). 

The  presence  of  adequate  provocation  is  nec- 
essary to  mitigate  murder  to  voluntary  man- 
slaughter. High  V.  United  States,  972  A.2d  829, 
2009  D.C.  App.  LEXIS  184  (2009). 

Premeditation  and  deliberation  required  in  a 
conviction  for  first-degree  murder  cannot  coex- 
ist with  adequate  provocation  such  as  will  re- 
duce the  offense  to  manslaughter.  D.C.  Code 
§  22-2401.  Hurt  v.  United  States,  337  A.2d  215, 
1975  D.C.  App.  LEXIS  368  (1975). 

—  Time  of  death,  nature  and  elements  of 
homicide. 

Prosecution  for  murder  was  not  barred  by 
fact  that  victim  died  more  than  one  year  and  a 
day  after  attack.  D.C.  Code  1981,  §§  22-2403, 
22-3202.  United  States  v.  Jackson,  528  A.2d 
1211,  1987  D.C.  App.  LEXIS  388  (1987). 

Even  though  Congress  codified  elements  of 
first  and  second-degree  murder  in  District  of 
Columbia,  common-law  year  and  day  rule,  un- 
der which  an  assailant  may  be  prosecuted  for 
homicide  only  if  victim  dies  within  a  year  and  a 
day  of  the  injury  inflicted,  was  law  in  District  of 
Columbia.  D.C.  Code  1981,  §§  22-2401,  22- 
2403,  49-301.  United  States  v.  Jackson,  528 
A.2d  1211,  1987  D.C.  App.  LEXIS  388  (1987). 

Under  rule  that  no  person  should  be  ad- 
judged by  any  act  whatever  to  kill  another  who 
does  not  die  by  it  within  a  year  and  a  day 
thereafter,  if  victim  of  crime  dies  after  expira- 
tion of  a  year  and  a  day  from  date  of  crime, 
defendant  is  not  required  to  show  that  the 
death  ensued  from  something  other  than  his 
act;  his  misdeed  is  per  se  excluded  from  the 
possible  causes  of  death.  D.C.  Code  §  49-301. 
In  re  N.,  406  A.2d  1275,  1979  D.C.  App.  LEXIS 
452  (1979). 

Rule  that  no  person  should  be  adjudged  by 
any  act  whatever  to  kill  another  who  does  not 
die  by  it  within  a  year  and  a  day  thereafter  is 
inapplicable  where  the  victim  dies  within  a 
year;  under  such  circumstances,  defendant 
may  be  entitled  to  an  intervening  cause  in- 
struction, but  time  period  of  a  year  and  a  day, 
and  the  year  and  a  day  rule  would  be  improper 
subject  of  instruction.  D.C.  Code§  49-301.  In  re 
N.,  406  A.2d  1275,  1979  D.C.  App.  LEXIS  452 
(1979). 

In  prosecution  for  murder  of  the  victim,  who 
was  assaulted  during  purse-snatching  incident 
and  who  died  six  days  later  at  hospital  after 
decision  was  made  to  discontinue  heroic  mea- 
sures to  keep  her  alive,  trial  court  did  not  err  in 
failing  to  instruct  jury  that  they  should  not  find 
defendant  guilty  of  murder  if  victim  would  have 
survived  for  a  year  and  a  day,  since  victim  died 
within  a  year  and  a  day  of  the  assault  and  there 
was  no  evidence  upon  which  a  reasonable  juror 
could  have  concluded  that  victim  would  have 
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lived  for  a  year  and  a  day.  D.C.  Code  §§  ^2- 
2401,  49-301.  In  re  N.,  406  A.2d  1275, 1979  D.C. 
App.  LEXIS  452(1979). 

New  trial. 

Evidence  in  proceeding  on  motion  for  new 
trial,  or  alternatively,  dismissal  of  indictment, 
supported  trial  court's  findings  that  the  state- 
ments and  testimony  of  witnesses  whose  state- 
ments were  allegedly  wrongfully  withheld  from 
the  defense  did  not  include  evidence  that  was 
relevant  or  material  or  that  would  be  helpful  to 
the  defense  or  tend  to  exculpate  accused  and 
that  the  disclosure  to  accused  prior  to  trial  of 
the  statements  would  not  have  led  to  evidence 
that  was  relevant  or  material  or  that  would 
tend  to  be  exculpatory  of  murder  and  assault 
with  intent  to  rob  charges.  D.C.  Code  §§  22- 
501,  22-2401.  United  States  v.  Bowles,  488  F.2d 
1307,  1973  U.S.  App.  LEXIS  7108  (C.A.D.C. 
1973),  writ  of  certiorari  denied  by  415  U.S.  991, 
94  S.  Ct.  1591,  39  L.  Ed.  2d  888,  1974  U.S. 
LEXIS  778  (1974). 

Where  defendant  had  been  convicted  of  first- 
degree  murder  and,  if  newly  discovered  testi- 
mony had  been  given  at  trial,  it  would  have 
furnished  substantial  support,  which  without  it 
was  wholly  lacking  for  claim  of  defendant  that 
he  shot  deceased  because  of  fear  induced  by  a 
fresh  assault,  defendant  was  entitled  to  a  new 
trial.  Johnson  v.  U.S.,  110  F.2d  562,  1940  U.S. 
App.  LEXIS  4596  (1940). 

Where  accused  charged  with  murder  was  a 
colored  boy  without  means  to  employ  counsel, 
court  appointed  two  attorneys  to  defend  him, 
defense  was  conducted  by  one  of  them  and 
another  member  of  bar  who  did  not  examine 
transcript  of  testimony  taken  at  coroner's  in- 
quest, and  after  trial  they  filed  no  brief  in 
appellate  court  within  time,  and  trial  court 
finally  appointed  counsel  representing  accused 
on  appeal  to  represent  him,  failure  of  trial 
counsel  to  produce  all  available  evidence  did 
not  deprive  accused  of  right  to  new  trial  for 
newly  discovered  testimony  of  witness  who  tes- 
tified at  coroner's  inquest.  Johnson  v.  U.S.,  110 
F.2d  562,  1940  U.S.  App.  LEXIS  4596  (1940). 

Evidentiary  hearing  on  motion  for  new  trial 
for  murder  and  weapons  offenses  was  not  war- 
ranted for  claims  of  ineffective  assistance  of 
counsel  that  were  vague  and  conclusory  or 
which  could  be  resolved  based  on  review  of 
available  record.  Mercer  v.  United  States,  864 
A.2d  110,  2004  D.C.  App.  LEXIS  579  (2004), 
writ  of  certiorari  denied  by  543  U.S.  1188,  125 
S.  Ct.  1425, 161  L.  Ed.  2d  191,  2005  U.S.  LEXIS 
2103,  73  U.S.L.W.  3513  (2005). 

It  was  abuse  of  discretion  to  deny  defendant's 
motion  for  a  new  trial  based  on  juror  bias 
without  further  inquiry  into  possibility  of  bias, 
in  murder  prosecution;  given  direct  conflict 
between  juror's  testimony  and  defense  coun- 
sel's proffer  of  defense  witness'  testimony,  trial 


court  should  not  have  credited  juror's  testi- 
mony that  he  was  not  biased  against  witness 
without  first  evaluating  witness'  credibility, 
and  thus  trial  court  lacked  factual  foundation 
to  determine  whether  there  was  jury  bias  re- 
quiring new  trial.  Bates  v.  United  States,  834 
A.2d  85,  2003  D.C.  App.  LEXIS  624  (2003). 

Denial  of  defendants'  motions  for  new  trial 
that  were  predicated  on  alleged  newly  discov- 
ered evidence  in  form  of  letter  from  co-defen- 
dant claiming  that  defendants  had  nothing  to 
do  with  charged  events  was  not  abuse  of  discre- 
tion in  prosecution  for  offenses  including  mur- 
der and  armed  robbery;  evidence  of  defendants' 
guilt  was  strong,  and  credibility  of  co-defendant 
would  have  been  seriously  undermined  at  new 
trial  by  impeaching  evidence.  Porter  v.  United 
States,  826  A.2d  398,  2003  D.C.  App.  LEXIS 
421  (2003). 

Defendant  was  not  entitled  to  new  trial  based 
on  newly  discovered  evidence  of  reluctant  wit- 
ness who  allegedly  would  have  testified  that  he 
saw  some  of  Government  witnesses  attempting 
to  lower  a  body  over  a  balcony  of  apartment 
building  where  victim  was  killed,  where  testi- 
mony would  not  have  refuted  the  substantial 
evidence,  including  evidence  of  defendant's  own 
behavior  following  the  murder,  that  it  was 
defendant  who  robbed  and  shot  victim  himself. 
D.C.  Code  1981,  §§  22-2401,  22-2901,  22-3202. 
Busey  v.  United  States,  747  A.2d  1153,  2000 
D.C.  App.  LEXIS  63  (2000). 

Newly  discovered  evidence  that 
coperpetrators  told  victim  "You  got  our  shit!" 
would  not  have  caused  acquittal  in  case  in 
which  Government's  principal  witness  testified 
that  someone  said  "Where  is  the  shit?"  in  pros- 
ecution for  first-degree  felony-murder,  at- 
tempted robbery  while  armed,  and  carrying  of 
pistol  without  license;  affiant's  statement  did 
not  support  claim  of  right  defense  and  did  not 
taint  reliability  on  witness'  testimony.  D.C. 
Code  1981,  §§  22-2401,  22-2902,  22-3202,  22- 
3204.  Townsend  v.  United  States,  549  A.2d  724, 
1988  D.C.  App.  LEXIS  196  (1988),  writ  of 
certiorari  denied  by  490  U.S.  1102,  109  S.  Ct. 
2457,  104  L.  Ed.  2d  1011,  1989  U.S.  LEXIS 
2732,  57  U.S.L.W  3792  (1989). 

In  proceeding  in  which  defendant  was  con- 
victed of  possession  of  dangerous  weapon  and 
four  counts  of  first-degree  murder  and  in  which 
government  witness  testified  that  she  was  with 
defendant,  two  victims  and  another  on  night  of 
killing  and  that  there  had  been  argument  be- 
tween defendant  and  a  victim  that  night,  pros- 
ecutor's failure,  pursuant  to  request  for  "all 
Brady  material,"  to  turn  over  such  witness' 
statement  that  she  did  not  remember  seeing 
such  victim  the  night  he  was  killed  did  not 
necessitate  new  trial,  in  view  of  overwhelming 
evidence  of  guilt  and  fact  that  the  omitted 
evidence  created  no  reasonable  doubt  as  to 
guilt.  D.C.  Code  §§  22-2401,  22-3204.  Strick- 
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land  V.  United  States,  389  A.2d  1325,  1978  D.C. 
App.  LEXIS  478  (1978),  writ  of  certiorari  de- 
nied by  440  U.S.  926,  99  S.  Ct.  1258,  59  L.  Ed. 
2d  481,  1979  U.S.  LEXIS  927  (1979). 

Persons  liable. 

—  Accessories,  persons  liable. 

Elements  of  accessory  after  the  fact  to  first- 
degree  murder  while  armed  are:  (1)  that  the 
offense  of  first-degree  murder  while  armed  had 
been  committed,  (2)  that  the  defendant  knew 
that  this  offense  had  been  committed,  (3)  that, 
knowing  that  this  offense  had  been  committed, 
the  defendant  provided  assistance  to  the  person 
who  committed  it,  and  (4)  that  the  defendant 
did  so  with  the  specific  intent  to  hinder  or 
prevent  that  person's  arrest,  trial,  or  punish- 
ment. Jones  V.  United  States,  716  A.2d  160, 
1998  D.C.  App.  LEXIS  136  (1998). 

Defendant  could  not  be  convicted  of  being  an 
accessory  after  the  fact  (AAF)  to  murder  on 
basis  of  actions  taken  while  decedent  was  still 
alive,  where  victims  of  driveby  shooting  sur- 
vived for  at  least  a  few  minutes  after  defendant 
drove  car  away  D.C.  Code  1981,  §  22-106. 
Little  V.  United  States,  709  A.2d  708,  1998  D.C. 
App.  LEXIS  50  (1998),  writ  of  certiorari  denied 
by  525  U.S.  851,  119  S.  Ct.  126,  142  L.  Ed.  2d 
102,  1998  U.S.  LEXIS  5342,  67  U.S.L.W.  3232 
(1998). 

Reprimanding  codefendant  for  not  having 
killed  victim  with  first  shot,  advancing  upon 
victim  with  pistol,  and  continued  presence  at 
murder  scene  during  police  investigation  was 
insufficient  to  support  conviction  for  being  ac- 
cessory after  the  fact,  even  if  defendant's  acts 
were  designed  to  silence  potential  witnesses. 
D.C.  Code  1981,  §  22-106.  Outlaw  v.  United 
States,  632  A.2d  408,  1993  D.C.  App.  LEXIS 
259  (1993),  writ  of  certiorari  denied  by  510  U.S. 
1205,  114  S.  Ct.  1326,  127  L.  Ed.  2d  674,  1994 
U.S.  LEXIS  2441,  62  U.S.L.W.  3624  (1994). 

To  sustain  a  conviction  of  accessory  after  the 
fact.  Government  was  required  to  establish 
that  defendant  had  knowledge  of  another's  par- 
ticipation in  the  murder  and  that,  with  such 
knowledge,  defendant  aided  or  assisted  the 
other  with  the  specific  intent  to  help  him  evade 
apprehension  or  punishment.  D.C.  Code  1981, 
§  22-106.  Butler  v.  United  States,  481  A.2d 
431,  1984  D.C.  App.  LEXIS  433  (1984),  writ  of 
certiorari  denied  by  470  U.S.  1029,  105  S.  Ct. 
1398,  84  L.  Ed.  2d  786,  1985  U.S.  LEXIS  1273, 
53  U.S.L.W.  3634  (1985). 

—  In  general. 

Where  evidence  established  that  particular 
defendants  were  members  of  conspiracy,  object 
of  which  was  deliberate  and  premeditated  mur- 
der of  former  Chilean  ambassador  to  United 
States,  and  object  was  accomplished  in  manner 
agreed  upon  by  the  conspirators,  guilt  of  such 
defendants  on  substantive  murder  counts  could 


rest  upon  their  participation  in  completed  con- 
spiracy or  under  federal  and  District  of  Colum- 
bia statutes  declaring  them  punishable  as  prin- 
cipals for  murders  because  they  aided  and 
abetted  and  counseled  or  advised  commission  of 
the  offense.  18  U.S.C.  §§  2,  1111,  1116,  1117; 
D.C.  Code  §§  22-105,  22-2401.  United  States  v. 
Sampol,  636  F.2d  621,  1980  U.S.  App.  LEXIS 
14134  (C.A.D.C.  1980). 

Conviction  of  misprision  of  felony  was  sus- 
tained by  evidence  that  defendant  a  month 
after  murders  and  after  he  had  been  told  how 
murders  were  committed  concealed  his  knowl- 
edge of  assassination  and  murders  when  he 
was  interviewed  by  special  agent  of  Federal 
Bureau  of  Investigation,  and  testimony  before 
grand  jury  in  which  defendant  denied  knowl- 
edge of  the  murders  was  also  sufficient  to 
support  misprision  count,  there  being  addi- 
tional important  evidence  by  reason  of  acts  of 
defendant  which  jury  could  find  were  intended 
to  help  another  defendant  conceal  his  identity 
and  flee  to  foreign  nations  to  escape  arrest  for 
his  participation.  18  U.S.C.  §§  4,  1111,  1116, 
1117;  D.C.  Code  §  22-2401.  United  States  v. 
Sampol,  636  F.2d  621,  1980  U.S.  App.  LEXIS 
14134  (C.A.D.C.  1980). 

Under  the  felony-murder  doctrine,  defen- 
dants were  responsible  for  acts  committed  by 
their  codefendant  in  furtherance  of  the  felony 
undertaken  by  all  three.  United  States  v. 
Heinlein,  490  F.2d  725,  1973  U.S.  App.  LEXIS 
7581  (C.A.D.C.  1973). 

Defendant  who  participated  in  robbery  of  cab 
driver  which  resulted  in  killing  was  guilty  of 
murder  in  first  degree  even  though  defendant 
was  accomplice  of  codefendant  who  did  actual 
shooting.  D.C.  Code  §§  22-105,  22-2401.  United 
States  V.  Carter,  445  F.2d  669,  1971  U.S.  App. 
LEXIS  10458  (C.A.D.C.  1971),  writ  of  certiorari 
denied  by  405  U.S.  932,  92  S.  Ct.  988,  30  L.  Ed. 
2d  806,  1972  U.S.  LEXIS  3775  (1972). 

That  actual  shooting  was  done  by  one  defen- 
dant held  not  to  reduce  guilt  of  other  defendant, 
where  proof  clearly  showed  premeditated  kill- 
ing concurred  in  by  both  defendants.  Borum  v. 
U.S.,  56  F.2d  301,  1932  U.S.  App.  LEXIS  2746 
(1932). 

Where  one  killing  is  involved  and  Govern- 
ment advances  alternate  theories  of  felony- 
murder based  upon  more  than  one  underlying 
felony,  accused  may  not  be  convicted  of  more 
than  one  felony-murder.  D.C.  Code  1981,  §  22- 
2401.  Garris  v.  United  States,  465  A.2d  817, 
1983  D.C.  App.  LEXIS  455  (1983),  writ  of 
certiorari  denied  by  465  U.S.  1012,  104  S.  Ct. 
1013,  79  L.  Ed.  2d  243,  1984  U.S.  LEXIS  967, 
52  U.S.L.W.  3551  (1984). 

By  its  terms,  the  first-degree  murder  statute 
imposes  felony-murder  liability  solely  on  the 
person  who  does  the  killing;  other  participants 
in  a  felony  are  exposed  to  first-degree  murder 
liability  only  by  virtue  of  the  aiding  and  abet- 
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ting  statute.  D.C.  Code  §§  22-105,  22-2401. 
Christian  v.  United  States,  394  A.2d  1,  1978 
D.C.  App.  LEXIS  346  (1978),  writ  of  certiorari 
denied  by  442  U.S.  944,  99  S.  Ct.  2889,  61  L.  Ed. 
2d  315,  1979  U.S.  LEXIS  2203  (1979). 

Felony-murder  liability  of  an  accomplice 
must  be  determined  in  accordance  with  com- 
mon-law concepts  of  vicarious  liability.  D.C. 
Code  §§  22-105,  22-2401.  Christian  v.  United 
States,  394  A.2d  1,  1978  D.C.  App.  LEXIS  346 

(1978)  ,  writ  of  certiorari  denied  by  442  U.S. 
944,  99  S.  Ct.  2889,  61  L.  Ed.  2d  315,  1979  U.S. 
LEXIS  2203  (1979). 

If  one  of  several  confederates  commits  a  ho- 
micide while  engaged  in  the  commission  of  a 
felony,  all  may  be  found  guilty  of  felony-murder, 
even  if  the  killing  was  unintentional,  but  the 
felony-murder  liability  of  an  accomplice  is  not 
unlimited;  the  principles  of  vicarious  liability 
require  that  the  connection  between  the  felony 
and  homicide  be  more  than  a  mere  coincidence 
of  time  and  place;  the  relationship  must  be  such 
that  the  killing  can  be  said  to  have  occurred  in 
the  execution  of  the  common  scheme  or  plot. 
D.C.  Code  §§  22-105,  22-2401.  Christian  v. 
United  States,  394  A.2d  1,  1978  D.C.  App. 
LEXIS  346  (1978),  writ  of  certiorari  denied  by 
442  U.S.  944,  99  S.  Ct.  2889,  61  L.  Ed.  2d  315, 
1979  U.S.  LEXIS  2203  (1979). 

There  is  no  criminal  responsibility  on  the 
part  of  an  accomplice  if  the  homicide  is  a  fresh 
and  independent  product  of  the  killer's  mind, 
outside  of,  or  foreign  to,  the  common  design; 
this  limitation  on  the  felony-murder  liability  of 
an  accomplice  is  usually  phrased  in  terms  re- 
quiring that  the  killing  be  "in  furtherance  of  the 
common  design  or  plan."  D.C.  Code  §§  22-105, 
22-2401.  Christian  V.  United  States,  394  A.2d  1, 
1978  D.C.  App.  LEXIS  346  (1978),  writ  of 
certiorari  denied  by  442  U.S.  944,  99  S.  Ct. 
2889,  61  L.  Ed.  2d  315,  1979  U.S.  LEXIS  2203 

(1979)  . 

—  Principals,  aiders,  abettors,  and  accom- 
plices, persons  liable. 

Defendant  who  twice  informed  codefendants 
of  witness'  whereabouts  could  not  be  convicted 
of  aiding  and  abetting  witness'  murder,  retali- 
ation against  witness,  or  killing  witness  with 
intent  to  prevent  him  from  testifying,  given 
absence  of  evidence  that  he  intended  to  bring 
about  such  results  or  that  he  knew  why  and 
what  codefendants  intended  to  do.  18  U.S.C. 
§§  1512(a)(1)(A),  1513(a)(1)(B),  (a)(2);  D.C. 
Code  1981,  §§  22-240  to  22-3202.  United  States 
V.  Wilson,  160  F.3d  732,  1998  U.S.  App.  LEXIS 
29488  (C.A.D.C.  1998),  writ  of  certiorari  denied 
by  528  U.S.  828,  120  S.  Ct.  81,  145  L.  Ed.  2d  69, 
1999  U.S.  LEXIS  5162,  68  U.S.L.W.  3224 
(1999). 

District  of  Columbia  law  permitted  the  pros- 
ecution of  defendant  for  aiding  and  abetting 
first-degree  murder  after  the  gunman  had  been 


acquitted  of  that  offense.  D.C.  Code  1981,  §  22- 
105.  United  States  v.  Edmond,  924  F.2d  261, 
1991  U.S.  App.  LEXIS  805  (C.A.D.C.  1991), 
writ  of  certiorari  denied  by  502  U.S.  838,  112  S. 
Ct.  125,  116  L.  Ed.  2d  92,  1991  U.S.  LEXIS 
5639,  60  U.S.L.W.  3260  (1991). 

Gunman's  acquittal  on  charge  of  first-degree 
murder,  which  did  not  say  anything  about  de- 
fendant or  his  alleged  role  in  bringing  about 
victim's  death,  did  not  preclude  defendant's 
prosecution  for  aiding  and  abetting  first-degree 
murder;  aider  and  abettor  did  not  have  to  share 
mens  rea  of  principal.  United  States  v.  Edmond, 
924  F.2d  261,  1991  U.S.  App.  LEXIS  805 
(C.A.D.C.  1991),  writ  of  certiorari  denied  by  502 
U.S.  838,  112  S.  Ct.  125,  116  L.  Ed.  2d  92,  1991 
U.S.  LEXIS  5639,  60  U.S.L.W.  3260  (1991). 

Two  or  more  persons  can  be  convicted  of 
first-degree  murder,  as  principals,  on  a  conspir- 
acy theory.  Tyree  v.  United  States,  942  A.2d 
629,  2008  D.C.  App.  LEXIS  31  (2008),  writ  of 
certiorari  denied  by  556  U.S.  1130,  129  S.  Ct. 
1612,  173  L.  Ed.  2d  1000,  2009  U.S.  LEXIS 
2077,  77  U.S.L.W.  3528  (2009). 

Two  or  more  participants  can  be  convicted  as 
principals,  in  a  prosecution  for  first-degree 
murder,  if  there  is  evidence  that  each  actor  was 
a  causative  factor  in  the  offense.  Tyree  v. 
United  States,  942  A.2d  629,  2008  D.C.  App. 
LEXIS  31  (2008),  writ  of  certiorari  denied  by 
556  U.S.  1130,  129  S.  Ct.  1612,  173  L.  Ed.  2d 
1000,  2009  U.S.  LEXIS  2077,  77  U.S.L.W.  3528 
(2009). 

Sufficient  evidence  supported  conviction  for 
first-degree  murder  under  theory  of  aiding  and 
abetting;  record  indicated  that  defendant  was 
seen  with  co-defendant  and  others  deliberating 
on  victim's  fate,  defendant  confessed  that  he 
participated  in  planning  and  murder  of  victim, 
and  several  witnesses  identified  defendant  as 
fleeing  scene  in  getaway  car.  McCullough  v. 
United  States,  827  A.2d  48,  2003  D.C.  App. 
LEXIS  425  (2003). 

Defendant's  involvement  in  street  shooting, 
even  though  his  role  was  limited  to  that  of 
getaway  driver  who  never  even  got  out  of  car, 
was  sufficient  to  support  conviction  for  first- 
degree  murder  as  aider  and  abettor.  D.C.  Code 
1981,  §§  22-105,  22-2401.  Daniels  v.  United 
States,  738  A.2d  240,  1999  D.C.  App.  LEXIS 
198  (1999). 

To  establish  guilt  as  aider  and  abettor  in 
murder,  it  was  not  necessary  to  show  that 
defendant  knew  or  could  have  reasonably  con- 
templated that  principal  intended  to  kill  the 
decedent.  Graham  v.  United  States,  703  A.2d 
825,  1997  D.C.  App.  LEXIS  268  (1997). 

Use  of  rope  by  principal  to  murder  was  suffi- 
cient to  prove  "while  armed"  element  of  first- 
degree  murder  conviction  for  both  principal  and 
defendant  charged  with  aiding  and  abetting 
since  defendant's  culpability  arose  from  assis- 
tance he  rendered  to  principal.  D.C.  Code  1981, 
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§  22-2402.  Matthews  v.  United  States,  629 
A.2d  1185,  1993  D.C.  App.  LEXIS  179  (1993). 

For  government  to  prove  that  defendant 
aided  and  abetted  in  murder  and  assault,  it  had 
to  prove  that  he  knowingly  participated  in 
shootings  by  assisting  principal  or  participat- 
ing in  commission  of  crimes  with  guilty  knowl- 
edge. Leonard  v.  United  States,  602  A.2d  1112, 
1992  D.C.  App.  LEXIS  31  (1992). 

On  an  indictment  for  murder  against  three, 
all  may  be  found  guilty,  although  only  one  or 
two  dealt  the  blow,  if  the  others  were  present, 
aiding  and  abetting,  or  watching  or  otherwise 
aiding  while  near  enough  to  give  assistance. 
U.S.  V.  Neverson,  12  D.C.  152  (D.C.Sup.  1880). 

Pleas. 

Defendant  was  not  entitled  to  the  with- 
drawal of  his  guilty  plea  to  murder  and  other 
crimes;  defendant's  claim  of  innocence  was  un- 
substantiated and  was  contradicted  by  testi- 
mony and  DNA  evidence,  defendant  did  not 
request  withdrawal  of  his  guilty  plea  until  26 
days  after  he  had  entered  his  plea,  and  defen- 
dant failed  to  offer  any  factual  basis  in  support 
of  his  claim  of  ineffective  assistance  of  counsel. 
Byrd  v.  United  States,  801  A.2d  28,  2002  D.C. 
App.  LEXIS  304  (2002). 

Murder  defendant's  initial  denial  of  murder- 
ing victim  was  not  a  fatal  defect  in  the  plea 
proceeding  that  rendered  his  subsequent  guilty 
plea  invalid,  as  the  trial  court  established  a 
more  than  adequate  factual  basis  for  the  plea; 
prosecutor  made  a  clear  and  concise  proffer, 
defendant  was  instructed  to  listen  carefully, 
defendant  was  offered  the  opportunity  to  cor- 
rect any  aspect  of  the  proffer,  and  defendant 
stated  that  he  killed  victim  "in  the  manner 
described  by  the  prosecutor."  Maske  v.  United 
States,  785  A.2d  687,  2001  D.C.  App.  LEXIS 
244  (2001). 

Allowing  defendant  to  withdraw  guilty  plea 
to  murder  was  not  in  the  interest  of  justice; 
while  defendant  asserted  his  innocence,  he 
made  no  attempt  to  offer  either  a  defense  or 
evidence  to  suggest  that  someone  else  commit- 
ted the  crime,  government  made  a  sufficient 
proffer  that  defendant  was  the  perpetrator, 
defendant  waited  two  months  before  disclaim- 
ing responsibility,  and  defendant's  counsel  pro- 
vided effective  assistance.  Maske  v.  United 
States,  785  A.2d  687,  2001  D.C.  App.  LEXIS 
244  (2001). 

Presumptions  and  burden  of  proof. 

—  Corpus  delicti,  presumptions  and  bur- 
den of  proof. 

Corpus  delicti  under  count  charging  homi- 
cide in  perpetration  of  a  housebreaking  did  not 
require  independent  proof  that  death  occurred 
in  perpetration  of  housebreaking.  D.C.  Code 
1951,  §§  22-1801,  22-2401.  U.S.  v.  Naples,  192 


F.Supp.  23,  1961  U.S.  Dist.  LEXIS  3087 
(D.D.C1961). 

Evidence  that  defendant  carried  hammer 
from  kitchen  to  bedroom,  used  it  to  strike 
children,  and  then  returned  it  to  kitchen  sup- 
ported inference  that  defendant  carried  ham- 
mer from  one  room  to  another  to  use  it  as 
instrumentality  of  death  and  then  attempted  to 
cover  his  tracks  and  was  probative  of  premed- 
itation and  deliberation  in  prosecution  for  first- 
degree  murder  while  armed.  D.C.  Code  1981, 
§§  22-2401,  22-3202.  Mills  v.  United  States, 
599  A.2d  775,  1991  D.C.  App.  LEXIS  216 
(1991). 

Evidence  of  defendant's  repeated  prevarica- 
tions about  what  he  had  done  could  give  rise  to 
inference  of  consciousness  of  guilt  of  murdering 
children  with  hammer;  jurors  could  reasonably 
conclude  that  defendant  lied  on  the  witness 
stand  when  he  denied  killing  one  child,  that  he 
lied  again  when  he  denied  that  he  had  killed 
second  child,  and  that  he  lied  again  when  he 
denied  assaulting,  robbing,  and  threatening 
victims'  sister.  D.C.  Code  1981,  §§  22-2401, 
22-3202.  Mills  v.  United  States,  599  A.2d  775, 
1991  D.C.  App.  LEXIS  216  (1991). 

—  Deliberation  and  premeditation,  pre- 
sumptions and  burden  of  proof. 

To  prove  first  degree  premeditated  murder 
while  armed,  evidence  of  deliberation  and  pre- 
meditation may  be  inferred  from  the  facts  and 
circumstances  surrounding  the  murder. 
McCullough  V.  United  States,  827  A.2d  48,  2003 
D.C.  App.  LEXIS  425  (2003). 

To  obtain  a  conviction  of  premeditated  mur- 
der, the  government  must  prove  that  the  defen- 
dant acted  with  premeditation  and  delibera- 
tion, which  may  be  inferred  from  the 
circumstances  surrounding  the  killing.  Porter 
V.  United  States,  826  A.2d  398,  2003  D.C.  App. 
LEXIS  421  (2003). 

To  prove  crimes  of  first-degree  premeditated 
murder  and  assault  with  intent  to  kill  on  an 
aiding  and  abetting  theoiy,  there  must  be  evi- 
dence from  which  a  reasonable  jury  can  find 
that  defendant  was  involved  in  criminal  activ- 
ity to  extent  that  he  in  some  sort  associated 
himself  with  venture,  that  he  participated  in  it 
as  in  something  that  he  wished  to  bring  about, 
that  he  sought  by  his  action  to  make  it  succeed. 
McCoy  V.  United  States,  760  A.2d  164,  2000 
D.C.  App.  LEXIS  264  (2000),  writ  of  certiorari 
denied  by  532  U.S.  987,  121  S.  Ct.  1636,  149  L. 
Ed.  2d  496,  2001  U.S.  LEXIS  3147,  69  U.S.L.W. 
3672  (2001),  writ  of  certiorari  denied  by  533 
U.S.  909,  121  S.  Ct.  2257,  150  L.  Ed.  2d  243, 
2001  U.S.  LEXIS  4446,  69  U.S.L.W.  3763 
(2001),  writ  of  certiorari  denied  by  534  U.S. 
900,  122  S.  Ct.  227,  151  L.  Ed.  2d  163,  2001 
U.S.  LEXIS  6714,  70  U.S.L.W.  3241  (2001),  writ 
of  certiorari  denied  by  534  U.S.  1005,  122  S.  Ct. 
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486, 151  L.  Ed.  2d  399,  2001  U.S.  LEXIS  10160, 
70  U.S.L.W.  3316  (2001). 

To  prove  first  degree  premeditated  murder, 
the  government  must  show  that,  before  acting, 
the  accused  gave  thought  to  the  idea  of  taking  a 
human  life  and  reached  a  definite  decision  to 
kill.  Black  v.  United  States,  755  A.2d  1005, 
2000  D.C.  App.  LEXIS  166  (2000). 

Deliberation  element  of  first-degree  murder 
requires  a  showing  that  the  accused  acted  with 
consideration  and  reflection  upon  the  precon- 
ceived design  to  kill.  Black  v.  United  States,  755 
A.2d  1005,  2000  D.C.  App.  LEXIS  166  (2000). 

Premeditation  and  deliberation  necessary  for 
first-degree  murder  conviction  may  be  inferred 
from  surrounding  facts  and  circumstances. 
D.C.  Code  1981,  §  22-2401.  Busey  v.  United 
States,  747  A.2d  1153,  2000  D.C.  App.  LEXIS 
63  (2000). 

Premeditation  and  deliberation  elements  of 
first-degree  murder  may  be  inferred  from  facts 
and  circumstances  surrounding  the  killing. 
D.C.  Code  1981,  §  22-2401.  Daniels  v.  United 
States,  738  A.2d  240,  1999  D.C.  App.  LEXIS 
198  (1999). 

Premeditation  and  deliberation,  for  purposes 
of  first-degree  murder,  may  be  inferred  from 
surrounding  facts  and  circumstances;  motive  to 
seek  revenge,  particularly  if  it  arises  well  be- 
fore commission  of  crime,  reinforces  such  infer- 
ence. Rufifin  V.  United  States,  642  A.2d  1288, 
1994  D.C.  App.  LEXIS  86  (1994). 

Multiple  stab  wounds  can  properly  be  joined 
with  other  factors  to  support  inference  of  pre- 
meditation and  deliberation,  although  they 
cannot  alone  support  that  inference.  Patton  v. 
United  States,  633  A.2d  800,  1993  D.C.  App. 
LEXIS  286  (1993). 

Evidence  of  defendant's  desire  for  revenge 
against  his  girlfriend,  who  asked  him  to  leave 
her  house  at  least  several  hours  before  her 
children  were  murdered,  supported  inference  of 
premeditation  and  deliberation  in  prosecution 
for  first-degree  murder  while  armed;  along  with 
evidence  of  quarrels  between  defendant  and  his 
girlfriend,  there  was  testimony  about  state- 
ments defendant  made  during  subsequent  sex- 
ual assault  of  victims'  sister  and,  before  girl- 
friend left  for  work  on  day  of  killing,  defendant 
told  her  that  it  would  be  one  "hell  of  a  day."  D.C. 
Code  1981,  §§  22-2401,  22-3202.  Mills  v. 
United  States,  599  A.2d  775,  1991  D.C.  App. 
LEXIS  216  (1991). 

Evidence  that  defendant  was  able  to  act 
calmly  and  deliberately  shortly  after  children 
had  been  beaten  with  hammer  supported  infer- 
ence that  children's  murders  were  premedi- 
tated and  deliberate  and  supported  conviction 
for  first-degree  murder  while  armed.  D.C.  Code 
1981,  §§  22-2401,  22-3202.  Mills  v.  United 
States,  599  A.2d  775,  1991  D.C.  App.  LEXIS 
216  (1991). 


Deliberation  and  premeditation  elements  of 
first-degree  murder  could  be  inferred  from  de- 
fendant's commission  of  two  murders  by  beat- 
ing children  with  hammers  and  from  his  sub- 
sequent armed  sexual  assault,  robbery,  and 
threats  against  victims'  sister.  D.C.  Code  1981, 
§§  22-2401,  22-3202.  Mills  v.  United  States, 
599  A.2d  775,  1991  D.C.  App.  LEXIS  216 
(1991). 

Premeditation  and  deliberation  required  for 
first-degree  premeditated  murder  may  be  in- 
ferred from  facts  and  circumstances  surround- 
ing killing.  D.C.  Code  1981,  §§  22-2401,  22- 
3202.  Mills  V.  United  States,  599  A.2d  775,  1991 
D.C.  App.  LEXIS  216  (1991). 

In  a  first-degree  murder  case  the  government 
has  the  burden  to  prove  that  an  intentional 
killing  was  done  with  premeditation  and  delib- 
eration. D.C.  Code  1981,  §  22-2401.  Jones  v. 
United  States,  477  A.2d  231,  1984  D.C.  App. 
LEXIS  407  (1984). 

Premeditation  for  purposes  of  establishing 
first-degree  murder  can  be  inferred  from  the 
surrounding  facts  and  circumstances.  Byrd  v. 
United  States,  388  A.2d  1225,  1978  D.C.  App. 
LEXIS  483  (1978). 

Premeditation  and  deliberation  necessary  for 
first-degree  murder  may  be  inferred  from  suffi- 
ciently probative  facts  and  circumstances.  D.C. 
Code  §  22-2401.  Harris  v.  United  States,  375 
A.2d  505,  1977  D.C.  App.  LEXIS  345  (1977). 

—  Excuse  or  justification,  presumptions 

and  burden  of  proof. 

Once  defense  of  intoxication  is  interposed  in 
prosecution  on  charge  of  assault  with  intent  to 
kill  while  armed,  burden  rests  with  prosecution 
to  establish  that  at  time  offiense  was  committed 
defendant  had  capacity  to  form  requisite  spe- 
cific intent.  United  States  v.  Martin,  475  F.2d 
943,  1973  U.S.  App.  LEXIS  12008  (C.A.D.C. 
1973). 

Government's  obligation  to  disprove  justifica- 
tion, excuse,  or  mitigation  arises  only  when 
there  is  some  evidence  or  one  or  more  of  those 
circumstances;  jury  need  not  be  instructed  on 
issues  of  justification,  excuse,  or  mitigation 
unless  either  the  Government  or  the  defense 
case  has  generated  some  evidence  of  one  of 
those  factors.  Comber  v.  United  States,  584 
A.2d  26,  1990  D.C.  App.  LEXIS  324  (1990). 

—  Felony-murder,  presumptions  and  bur- 

den of  proof. 

In  order  to  convict  for  felony-murder,  the 
actual  taking  need  not  be  found  to  have  oc- 
curred before  the  killing,  where  the  intent  to 
rob  was  formed  earlier,  and  the  homicide  also 
need  not  be  a  necessary  or  planned  part  of  the 
robbery  D.C.  Code  §  22-2401.  United  States  v. 
Bolden,  514  F.2d  1301,  1975  U.S.  App.  LEXIS 
14122  (C.A.D.C.  1975). 
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Under  District  of  Columbia  felony-murder 
statute  requiring  that  a  homicide  committed 
during  a  felony  be  done  "purposely"  unless  the 
felony  is  "arson,  rape,  mayhem,  robbery,  or 
kidnapping,"  by  eliminating  the  element  of 
"purpose"  Congress  intended  to  apply  the  com- 
mon-law felony-murder  rule  to  them,  that  is, 
that  a  homicide  committed  in  course  of  their 
perpetration  is  murder  because  the  "malice" 
required  for  murder  can  be  implied  from  com- 
mission of  the  felony;  the  doctrine  of  implied 
malice  obviates  the  need  for  the  Government  to 
prove  that  death  was  "foreseeable"  when  homi- 
cide occurs  during  any  of  the  five  specified 
felonies.  D.C.  Code  §  22-2401.  United  States  v 
Branic,  495  F.2d  1066,  1974  U.S.  App.  LEXIS 
9266  (C.A.D.C.  1974). 

Under  statute  defining  "murder  in  first  de- 
gree" as  the  killing  of  another  while  armed  with 
or  using  a  dangerous  weapon  in  the  perpetra- 
tion or  attempted  perpetration  of  a  robbery,  it  is 
not  necessary  to  show  that  the  killing  was  done 
purposely  to  raise  the  offense  to  first  degree 
murder.  D.C.  Code  1940,  §  22-2401.  Mumforde 
V  U.S.,  130  F.2d  411,  1942  U.S.  App.  LEXIS 
3113  (1942). 

Statute  defining  first-degree  murder  held  to 
obligate  prosecution  to  show  that  accused,  in 
perpetrating  or  attempting  to  perpetrate  peni- 
tentiary offense,  purposely  killed  another;  word 
"purposely"  meaning  with  design  or  intention- 
ally D.C.  Code  1929,  T.  6,  §  21.  Jordon  v.  U.S., 
87  F.2d  64,  1936  U.S.  App.  LEXIS  2780  (1936). 

Proof  of  elements  of  underlying  felony  is 
necessarily  part  of  the  proof  of  felony-murder. 
Moore  v  Garraghty,  739  F.  Supp.  285, 1990  U.S. 
Dist.  LEXIS  6761  (1990),  affirmed  by  932  F2d 
963,  1991  U.S.  App.  LEXIS  13748  (4th  Cir.  Va. 
1991). 

Only  intent  to  commit  the  underlying  felony 
need  be  proved  to  sustain  felony  murder  con- 
viction. Lee  V  United  States,  699  A.2d  373, 
1997  D.C.  App.  LEXIS  193  (1997). 

To  prove  felony  murder,  government  must 
establish  some  causal  connection  between  the 
homicide  and  the  underlying  felony,  and  mere 
temporal  and  locational  coincidence  is  not 
enough;  rather,  it  must  appear  that  there  was 
such  actual  legal  relation  between  the  killing 
and  the  crime  that  the  killing  can  be  said  to 
have  occurred  as  a  part  of  the  perpetration  of 
the  crime;  one  way  of  meeting  requirement  is  to 
show  that  underlying  felony  and  killing  were 
all  part  of  one  continuous  chain  of  events.  Lee  v. 
United  States,  699  A.2d  373,  1997  D.C.  App. 
LEXIS  193  (1997). 

Government  need  not  establish  that  killing 
was  intended  or  even  foreseeable  in  felony- 
murder prosecution;  however,  government 
must  prove  actual  cause  by  presenting  evidence 
establishing  something  more  than  mere  coinci- 
dence of  time  and  place  between  wrongful  act 
and  death.  D.C.  Code  1981,  §  22-2401.  Bonhart 


V  United  States,  691  A.2d  160,  1997  D.C.  App. 
LEXIS  49  (1997). 

—  Grade  or  degree  of  offense,  presump- 
tions and  burden  of  proof. 

To  prove  first-degree  murder,  Government 
must  introduce  facts  which  provide  proof  be- 
yond a  reasonable  doubt  that  a  crime  was 
committed  not  merely  intentionally,  in  sus- 
tained frenzy  or  heat  of  passion,  but  with  pre- 
meditation and  deliberation.  D.C.  Code  §  22- 
2401.  United  States  v  Peterson,  509  F.2d  408, 
1974  U.S.  App.  LEXIS  5475  (C.A.D.C.  1974). 

Prosecutor  seeking  first-degree  murder  con- 
viction for  premeditated  murder  has  obligation 
to  bring  forward  evidence  indicating  not  only 
intent  to  kill  but  also  facts  from  which  premed- 
itation may  be  inferred.  Hemphill  v.  United 
States,  402  F2d  187,  1968  U.S.  App.  LEXIS 
6575  (C.A.D.C.  1968). 

To  prove  "premeditation"  necessary  for  first- 
degree  murder  conviction,  government  must 
show  that  a  defendant,  before  acting,  gave 
thought  to  the  idea  of  taking  a  human  life  and 
reached  a  definite  decision  to  kill,  while  "delib- 
eration" is  proved  by  demonstrating  that  defen- 
dant acted  with  consideration  and  reflection 
upon  the  preconceived  design  to  kill.  D.C.  Code 
1981,  §  22-2401.  Busey  v  United  States,  747 
A.2d  1153,  2000  D.C.  App.  LEXIS  63  (2000). 

To  establish  "premeditation"  element  of  first- 
degree  murder,  government  must  show  that 
defendant  gave  thought  before  acting  to  idea  of 
taking  a  human  life  and  reached  a  definite 
decision  to  kill.  D.C.  Code  1981,  §  22-2401. 
Daniels  v.  United  States,  738  A.2d  240,  1999 
D.C.  App.  LEXIS  198  (1999). 

To  prove  first-degree  premeditated  murder, 
Government  must  show  beyond  a  reasonable 
doubt  that  defendant  acted  with  premeditation 
and  deliberation.  D.C.  Code  1981,  §§  22-2401, 
22-3202.  Thacker  v  United  States,  599  A.2d  52, 
1991  D.C.  App.  LEXIS  306  (1991). 

"Premeditation"  required  for  first-degree  pre- 
meditated murder  requires  proof  that  defen- 
dant gave  thought  before  acting  to  idea  of 
taking  human  life  and  reached  definite  decision 
to  kill.  D.C.  Code  1981,  §§  22-2401,  22-3202. 
Thacker  v  United  States,  599  A.2d  52,  1991 
D.C.  App.  LEXIS  306  (1991). 

To  prove  "premeditation"  in  context  of  first- 
degree  murder,  the  government  must  show  that 
a  defendant,  before  acting,  gave  thought  to  the 
idea  of  taking  a  human  life  and  reached  a 
definite  decision  to  kill,  while  "deliberation"  is 
proved  by  demonstrating  that  the  accused 
acted  with  consideration  and  reflection  upon 
the  preconceived  design  to  kill.  D.C.  Code  1981, 
§§  22-2401,  22-3202.  McAdoo  v  United  States, 
515  A.2d  412,  1986  D.C.  App.  LEXIS  432 
(1986). 

For  purposes  of  establishing  first-degree 
murder.  Government  is  not  required  to  show 
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that  there  was  a  lapse  of  days  or  hours,  or  jeven 
minutes,  between  formation  of  design  to  kill 
and  actual  execution  of  the  design;  time  in- 
volved may  be  a  space  of  a  few  seconds.  Watson 
V.  United  States,  501  A.2d  791,  1985  D.C.  App. 
LEXIS  549  (1985). 

To  establish  first-degree  premeditated  mur- 
der while  armed.  Government  must  prove, 
among  other  things,  that  accused  committed 
crime  intentionally  with  premeditation  and  de- 
liberation while  armed.  D.C.  Code  1973,  §§  22- 
2401,  22-3202.  Head  v.  United  States,  451  A.2d 
615,  1982  D.C.  App.  LEXIS  437  (1982). 

Under  District  of  Columbia  "first-degree 
murder"  statute,  prosecution  bears  burden  of 
proving  not  only  that  a  crime  was  committed 
intentionally  but  that  it  was  done  with  premed- 
itation and  deliberation;  to  prove  "premedita- 
tion", government  must  show  that  defendant 
gave  thought,  before  acting,  to  the  idea  of 
taking  human  life  and  reached  definite  decision 
to  kill;  "deliberation"  is  proved  by  demonstrat- 
ing that  accused  acted  with  consideration  and 
reflection  upon  the  preconceived  design  to  kill, 
turning  it  over  in  the  mind  and  giving  it  second 
thought.  (Per  Ferren,  J.,  with  two  Judges  con- 
curring specially.)  D.C.  Code  §  22-2401. 
Frendak  v.  United  States,  408  A.2d  364,  1979 
D.C.  App.  LEXIS  463  (1979). 

—  Insanity,  presumptions  and  burden  of 

proof. 

Where  several  psychiatrists  testified  that  de- 
fendant was  a  psychopath  or  sociopath  on  day 
of  killings  and  some  thought  condition  a  mental 
disease,  evidence  was  sufficient  to  raise  issue  of 
insanity  and  require  government  to  disprove 
beyond  a  reasonable  doubt  the  claim  that 
crimes  were  product  of  mental  disease  or  de- 
fect. Williams  v.  U.S.,  312  F.2d  862,  1962  U.S. 
App.  LEXIS  3538  (C.A.D.C.  1962). 

Person  accused  of  felony-murder  is  presumed 
sane  until  presumption  is  overcome.  D.C.  Code 
§  22-2401.  Cooper  v.  United  States,  368  A.2d 
554,  1977  D.C.  App.  LEXIS  403  (1977). 

—  Intent  or  motive,  presumptions  and 
burden  of  proof. 

Where  screaming  seven-year-old  girl's  throat 
was  cut  with  a  sharp  instrument  by  an  adult 
intruder,  jury  would  be  warranted  in  finding 
that  homicide  was  accompanied  by  intention  to 
cause  death  or  grievous  bodily  harm.  Howard  v. 
United  States,  389  F2d  287,  1967  U.S.  App. 
LEXIS  4276  (C.A.D.C.  1967). 

In  a  felony-murder  case,  an  accomplice  does 
not  escape  liability  for  a  foreseeable  death 
merely  because  he  or  she  neither  intended  to 
kill  nor  pulled  the  trigger.  Wilson-Bey  v.  United 
States,  903  A.2d  818,  2006  D.C.  App.  LEXIS 
424  (2006),  writ  of  certiorari  denied  by  550  U.S. 
933,  127  S.  Ct.  2248,  167  L.  Ed.  2d  1089,  2007 
U.S.  LEXIS  5173,  75  U.S.L.W.  3607  (2007). 


First-degree  premeditated  murder  requires 
the  government  to  prove,  among  other  things, 
that  the  defendant  had  a  specific  intent  to  kill 
and  that  he  premeditated  and  deliberated 
about  the  act  of  taking  a  human  life;  both  of 
those  elements  may  be  inferred  from  the  facts 
and  circumstances  surrounding  the  killing. 
Parker  v.  United  States,  757  A.2d  1280,  2000 
D.C.  App.  LEXIS  198  (2000). 

—  Malice,  presumptions  and  burden  of 

proof. 

Law  merely  permits,  but  does  not  require, 
inference  of  presumed  malice  from  use  of 
deadly  weapon  in  commission  of  homicide. 
Mitchell  V.  United  States,  434  F.2d  483,  1970 
U.S.  App.  LEXIS  9263  (C.A.D.C.  1970),  writ  of 
certiorari  denied  by  400  U.S.  867,  91  S.  Ct.  109, 
27  L.  Ed.  2d  106,  1970  U.S.  LEXIS  775  (1970). 

Wrongful  act  intentionally  done  is  not  there- 
fore done  with  malice.  D.C.  Code§§  22-2401, 
22-2403.  Green  v.  United  States,  405  F.2d  1368, 
1968  U.S.  App.  LEXIS  5040  (C.A.D.C.  1968), 
US  Supreme  Court  certiorari  denied  by  400 
U.S.  997,  91  S.  Ct.  473,  27  L.  Ed.  2d  447,  1971 
U.S.  LEXIS  3531  (1971). 

Every  person  is  presumed  to  intend  the  nat- 
ural and  probable  consequence  of  his  own  act, 
and  the  use  of  a  dangerous  weapon,  resulting  in 
a  homicide,  by  one  having  no  right  to  use  the 
weapon,  in  the  absence  of  mitigating  facts,  is 
evidence  of  malice  aforethought.  Liggins  v. 
U.S.,  297  F  881,  1924  U.S.  App.  LEXIS  2910 
(1924). 

A  generally  depraved,  wicked,  and  malicious 
spirit,  a  heart  regardless  of  social  duty,  and  a 
mind  deliberately  bent  on  mischief  may  be 
inferred  from  the  acts  committed.  Liggins  v. 
U.S.,  297  F  881,  1924  U.S.  App.  LEXIS  2910 
(1924). 

The  burden  of  rebutting  the  presumption  of 
malice  by  showing  circumstances  of  alleviation, 
excuse,  or  justification  rests  on  the  prisoner. 
U.S.  V.  Sickles,  27  FCas.  1074,  1859  U.S.  App. 
LEXIS  794  (1859). 

For  purpose  of  felony-murder  prosecution, 
malice,  an  essential  element  of  murder,  is  im- 
plied from  the  intentional  commission  of  the 
underlying  felony  even  though  the  actual  kill- 
ing may  have  been  accidental.  D.C.  Code  §  22- 
2401.  Shanahan  v.  United  States,  354  A.2d  524, 
1976  D.C.  App.  LEXIS  501  (1976). 

Where  defendant  is  shown  to  have  fired  three 
shots  into  deceased  at  close  quarters,  in  the 
absence  of  other  evidence,  the  act  is  presumed 
to  have  been  malicious  and  premeditated.  U.S. 
V.  Schneider,  21  D.C.  381,  1893  U.S.  App. 
LEXIS  3081  (D.C.Sup.  1893). 

—  Nature  and  elements  of  offenses. 

It  is  not  permissible  to  assume,  without  the 
Government  introducing  some  evidence,  that 
hammer  which  was  used  as  murder  weapon 
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was  brought  to  scene  of  murder  by  defendant. 
Hemphill  v.  United  States,  402  F.2d  187,  1968 
U.S.  App.  LEXIS  6575  (C.A.D.C.  1968). 

—  Self-defense,  presumptions  and  burden 

of  proof. 

Where  defendant  has  introduced  evidence  of 
provocation,  government  must  prove  its  ab- 
sence beyond  reasonable  doubt  in  order  to  show 
malice  and  convict  defendant  of  assault  with 
intent  to  murder  while  armed;  government 
must  prove  absence  of  mitigating  circum- 
stances because  presence  of  mitigating  circum- 
stances may  preclude  finding  of  malice.  How- 
ard V.  United  States,  656  A.2d  1106,  1995  D.C. 
App.  LEXIS  29  (1995). 

Once  there  is  sufficient  evidence  to  justify  a 
self-defense  instruction  in  homicide  case,  bur- 
den is  on  government  to  disprove  self-defense, 
by  meeting  its  burden  of  proof  negating  defen- 
dant's subjective  actual  belief  or  objective  rea- 
sonableness. Swann  v.  United  States,  648  A.2d 
928,  1994  D.C.  App.  LEXIS  182  (1994). 

Prosecutor's  statements. 

Prosecutor's  statement  during  opening  re- 
marks to  second  jury  in  joint  murder  prosecu- 
tion that  first  trial  ended  in  a  "hung"  jury  did 
not,  in  combination  with  the  playing  of  tape- 
recorded  conversation  between  one  defendant 
and  his  wife  discussing  an  eleven-to-one  split 
among  jurors,  improperly  convey  to  second  jury 
that  defendants  would  have  been  convicted  at 
first  trial  if  not  for  one  defendant's  tampering 
with  juror.  Fortson  v.  United  States,  979  A. 2d 
643,  2009  D.C.  App.  LEXIS  378  (2009), 
amended  by  2009  D.C.  App.  LEXIS  692  (D.C. 
Sept.  3,  2009). 

Purposes  and  legislative  intent. 

Societal  interests  which  Congress  sought  to 
protect  by  enactment  of  provisions  penalizing 
felony-murder  and  rape  are  separate  and  dis- 
tinct; rape  statute  is  to  protect  women  from 
sexual  assault  while  felony-murder  statute 
purports  to  protect  human  life  by  permitting 
jury  to  infer  requisite  intent  from  fact  that 
felony  was  committed.  D.C.  Code  §§  22-2401, 
22-2801.  Whalen  v.  United  States,  379  A.2d 
1152,  1977  D.C.  App.  LEXIS  269  (1977),  re- 
versed by  445  U.S.  684,  100  S.  Ct.  1432,  63  L. 
Ed.  2d  715,  1980  U.S.  LEXIS  15  (1980). 

Thrust  of  that  part  of  felony-murder  statute 
which  relates  to  nonpurposeful  killings  is  to 
increase  the  penalty  for  such  killings  during 
commission  of  certain  enumerated  felonies  by 
implying  from  the  commission  of  such  felonies 
premeditation  and  deliberation.  D.C.  Code 
§  22-2401.  Blango  v.  United  States,  373  A.2d 
885,  1977  D.C.  App.  LEXIS  315  (1977). 

Questions  of  law  and  fact. 

—  Confessions  and  admissions,  questions 

of  law  and  fact. 

In  prosecution  of  three  defendants  jointly 


indicted  on  charge  of  murder  in  perpetration  of 
robbery,  where  two  of  three  defendants  testified 
that  written  statements  given  by  them  to  offi- 
cers were  extorted  by  physical  mistreatment, 
and  officers  denied  having  mistreated  defen- 
dants, question  as  to  whether  written  state- 
ments were  voluntary  and  admissible  was  for 
jury.  D.C.  Code  1940,§  22-2401.  Hall  v.  U.S., 
168  F.2d  161,  1948  U.S.  App.  LEXIS  2025 
(1948). 

—  Credibility  of  witnesses,  questions  of 

law  and  fact. 

Statute  abolishing  mandatory  death  penalty 
in  District  of  Columbia  leaves  for  jury's  deter- 
mination the  question  of  whether  sentence 
shall  be  death  or  life  imprisonment  or,  if  jury 
cannot  agree  on  punishment,  question  is  for  the 
judge.  D.C.  Code  1961,  §§  22-2401,  22-2404. 
Coleman  v.  United  States,  357  F.2d  563,  1965 
U.S.  App.  LEXIS  4172  (C.A.D.C.  1965). 

It  was  within  province  of  jury  to  believe  or 
disbelieve  eyewitness'  testimony,  in  prosecution 
of  co-defendants  for  first-degree  murder  while 
armed,  that  he  had  initially  refused  to  identify 
the  gLmmen  to  detective  because  he  was  afraid 
he  or  his  family  might  get  hurt.  Robinson  v. 
United  States,  797  A.2d  698,  2002  D.C.  App. 
LEXIS  98  (2002),  writ  of  certiorari  denied  by 
540  U.S.  1212,  124  S.  Ct.  1491,  158  L.  Ed.  2d 
139,  2004  U.S.  LEXIS  1541,  72  U.S.L.W.  3538 
(2004). 

Fact  that  eyewitness  may  have  misidentified 
one  of  the  other  occupants  of  the  moving  car 
from  which  gunmen  had  shot  victim  did  not 
make  eyewitness'  identification  of  the  co-defen- 
dants, in  prosecution  for  first-degree  murder 
while  armed,  incredible  as  a  matter  of  law. 
Robinson  v.  United  States,  797  A.2d  698,  2002 
D.C.  App.  LEXIS  98  (2002),  writ  of  certiorari 
denied  by  540  U.S.  1212, 124  S.  Ct.  1491, 158  L. 
Ed.  2d  139,  2004  U.S.  LEXIS  1541,  72  U.S.L.W. 
3538  (2004). 

—  Defense  of  another,  questions  of  law 

and  fact. 

Whether  victim  was  merely  attempting  to 
awaken  woman  in  defendant's  house  or  to  rape 
her  at  time  he  was  killed  by  defendant  was  jury 
question.  Byrd  v.  U.S.,  312  F2d  357,  1962  U.S. 
App.  LEXIS  3286  (C.A.D.C.  1962). 

Evidence,  including  testimony  that  victim 
was  beating  third  person,  that  victim  was  kick- 
ing and  stomping  on  her  and  threatening  to 
break  her  neck,  that  third  person  was  intoxi- 
cated and  lying  on  ground,  unable  to  defend 
herself  effectively,  and  that  victim  had  on  pre- 
vious occasions  threatened  others  with  injury 
and  death  and  had  beaten  up  several  persons, 
was  sufficient  to  present  jury  question  as  to 
whether  defendant  reasonably  believed  third 
person  was  in  imminent  danger  of  serious 
bodily  harm,  and  thus,  whether  defendant  was 
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entitled  to  use  deadly  force.  Fersner  v.  United 
States,  482  A.2d  387,  1984  D.C.  App.  LEXIS 
486  (1984). 

—  Grade  or  degree  of  offense,  questions  of 
law  and  fact. 

Evidence  as  to  circumstances  surrounding 
and  defendant's  state  of  mind  during  stabbing 
of  victim  was  sufficient  on  issue  of  deliberation 
and  premeditation  for  submission  of  charge  of 
first-degree  murder.  D.C.  Code  §  22-2401. 
United  States  v.  Peterson,  509  F.2d  408,  1974 
U.S.  App.  LEXIS  5475  (C.A.D.C.  1974). 

Jury  may  consider  issue  of  second-degree 
murder  on  indictment  of  first-degree  felony- 
murder only  if  it  finds  some  defect  with  proof  as 
to  felony-murder.  D.C.  Code  §§  22-2401,  22- 
2403.  Fuller  v.  United  States,  407  F.2d  1199, 
1967  U.S.  App.  LEXIS  4480  (C.A.D.C.  1967), 
writ  of  certiorari  denied  by  393  U.S.  1120,  89  S. 
Ct.  999,  22  L.  Ed.  2d  125,  1969  U.S.  LEXIS 
2411  (1969). 

Where  government  testimony  did  not  show 
any  motive  for  killing  of  victim  who  had  been  in 
company  of  defendant  the  night  of  homicide  nor 
was  there  any  showing  of  prior  threats  or 
quarrels  which  might  supply  inference  of  pre- 
meditation and  deliberation  in  defendant's  kill- 
ing of  victim  by  multiple  stab  wounds  inflicted 
with  knife  defendant  had  been  carrying  with 
him,  that  night,  government's  evidence  was 
insufficient  to  warrant  submission  of  an  issue  of 
premeditation  and  deliberation  to  jury  and  de- 
fendant's motion  for  acquittal  of  first-degree 
murder  should  have  been  granted  at  conclusion 
of  prosecution's  case.  D.C.  Code  1961,  §§  22- 
2401,  22-2403.  Austin  v.  United  States,  382 
F.2d  129,  1967  U.S.  App.  LEXIS  5997  (C.A.D.C. 
1967). 

In  prosecution  for  perpetrating  a  robbery  and 
for  killing  a  person  in  course  of  perpetrating  it, 
evidence  was  sufficient  to  submit  issue  of  sec- 
ond-degree murder  to  jury.  Kitchen  v.  U.S.,  221 
F.2d  832,  1955  U.S.  App.  LEXIS  3583  (C.A.D.C. 
1955). 

Whether  or  not  reflection  and  consideration 
amounting  to  deliberation  required  for  first- 
degree  murder  actually  occurred  must  be  deter- 
mined by  jury,  properly  instructed  by  court, 
from  circumstances  preceding,  and  surround- 
ing the  killing.  Weakley  v.  U.S.,  198  F2d  940, 
1952  U.S.  App.  LEXIS  3260  (C.A.D.C.  1952). 

Evidence  that  defendant  found  deceased  with 
a  woman  with  whom  defendant  was  friendly, 
that  some  discussion  ensued,  and  that  later  all 
went  outside,  where  an  altercation  occurred 
and  defendant  cut  deceased  with  a  knife  result- 
ing in  death,  was  sufficient  evidence  of  deliber- 
ation and  premeditation  to  go  to  jury  upon 
charge  of  first-degree  murder.  D.C.  Code  1940, 
§§  22-2401,  22-2403.  Thomas  v.  U.S.,  158  F2d 
97,  1946  U.S.  App.  LEXIS  2341  (1946). 


Where  the  evidence  was  sufficient  for  jury  on 
charge  of  first-degree  murder  and  jury  was 
properly  instructed,  court's  refusal  to  direct  a 
verdict  on  first-degree  murder  charge  could  not 
be  held  to  have  erroneously  influenced  jury  in 
reaching  its  verdict  of  second-degree  murder. 
D.C.  Code  1940,  §§  22-2401,  22-2403.  Thomas 
V.  U.S.,  158  F2d  97,  1946  U.S.  App.  LEXIS  2341 
(1946). 

The  trial  court  in  murder  prosecution  was 
not  under  duty  to  weigh  evidence  and  deter- 
mine whether  defendant  was  guilty  of  murder 
or  manslaughter,  but  merely  to  determine  the 
preliminary  question  whether  there  was  such  a 
complete  absence  of  evidence  on  issue  of  man- 
slaughter as  to  require  that  it  be  taken  from  the 
consideration  of  the  jury.  Kinard  v.  U.S.,  96  F.2d 
522,  1938  U.S.  App.  LEXIS  3512  (1938). 

Whether  reflection  and  consideration 
amounting  to  the  deliberation  required  for 
first-degree  murder  actually  occurred,  must  be 
determined  by  the  jury  from  the  circumstances 
preceding  and  surrounding  the  killing.  Bostic  v. 
U.S.,  94  F.2d  636,  1937  U.S.  App.  LEXIS  4133 
(1937). 

—  In  generaL 

Evidence  in  prosecution  for  robbery  and  fel- 
ony-murder was  sufficient  to  send  case  to  the 
jury.  D.C.  Code  §§  22-2401,  22-2901.  United 
States  V.  Bolden,  514  F.2d  1301,  1975  U.S.  App. 
LEXIS  14122  (C.A.D.C.  1975). 

In  prosecution  for  felony-murder  committed 
in  apartment  building,  whether  two  defendants 
and  another  person  seen  by  witnesses  going 
into  building  shortly  before  the  crime  and  run- 
ning out  just  after  had  committed  the  crime 
was  for  jury.  D.C.  Code  §  22-2401.  United 
States  V.  Mack,  466  F.2d  333,  1972  U.S.  App. 
LEXIS  8681  (C.A.D.C.  1972),  writ  of  certiorari 
denied  by  409  U.S.  952,  93  S.  Ct.  297,  34  L.  Ed. 
2d  223,  1972  U.S.  LEXIS  986  (1972). 

Where  knife  which  defendant  used  was  cause 
of  victim's  death,  question  of  whether  penknife 
was  a  deadly  weapon  did  not  need  to  be  left  to 
jury.  Williams  v.  United  States,  403  F.2d  176, 
1968  U.S.  App.  LEXIS  5323  (C.A.D.C.  1968). 

Accused  who  put  on  defense  to  first-degree 
murder  case  did  not  thereby  waive  earlier  mo- 
tion for  acquittal  or  expose  himself  to  death 
penalty  which  government  was  not  entitled  to 
pursue  in  view  of  fact  that  at  close  of  prosecu- 
tion's case  defendant  was  entitled  to  acquittal 
of  first-degree  murder  charge  because  evidence 
adduced  by  prosecution  was  not  sufficient  to 
permit  a  reasonable  man  to  find  that  elements 
of  first-degree  murder  existed  beyond  reason- 
able doubt.  D.C.  Code  1961,  §§  22-2401,  22- 
2403.  Austin  v.  United  States,  382  F.2d  129, 
1967  U.S.  App.  LEXIS  5997  (C.A.D.C.  1967). 

Whether  shooting  committed  during  robbery 
involving  automobile  in  which  defendant  was 
passenger  was  incidental  to  common  design  of 
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robbery  was  jury  question  in  homicide  prosecu- 
tion of  defendant  charged  with  having  aided  or 
abetted  in  the  shooting.  Coleman  v.  U.S.,  313 
F.2d  576,  1962  U.S.  App.  LEXIS  3289  (C.A.D.C. 
1962). 

In  prosecution  resulting  in  conviction  of  de- 
fendant for  manslaughter  following  death  of 
victim  run  over  by  taxicab  while  she  lay  uncon- 
scious in  street  as  result  of  defendant's  blows, 
evidence  presented  a  jury  question  as  to 
whether  death  was  a  reasonably  foreseeable 
consequence  of  defendant's  malicious  conduct. 
Hamilton  v.  U.S.,  252  F.2d  862,  1958  U.S.  App. 
LEXIS  3795  (C.A.D.C.  1958). 

In  prosecution  for  murder  of  woman  with 
whom  defendant  had  carried  on  a  clandestine 
love  affair,  evidence  was  sufficient  to  justify 
submission  of  all  issues  to  jury.  U.S.  v.  Wilson, 
178  F.Supp.  881,  1959  U.S.  Dist.  LEXIS  2601 
(D.D.C1959). 

Trial  judge  properly  denied  defendant's  mo- 
tion for  judgment  of  acquittal  of  felony-murder 
conviction  based  on  ample  evidence  that  defen- 
dant shot  victim  while  he  and  codefendant  were 
attempting  to  distribute  cocaine.  Cowan  v. 
United  States,  629  A.2d  496,  1993  D.C.  App. 
LEXIS  182  (1993). 

Testimony  of  eyewitness  to  attempted  rob- 
bery and  homicide  was  not  inherently  incredi- 
ble as  matter  of  law,  and  presented  credibility 
issue  for  jury,  notwithstanding  that  eyewitness 
had  deliberately  lied  to  defense  investigators 
with  regard  to  his  age  and  background  and  had 
given  differing  estimates  of  distance  from  scene 
of  crime  and  discrepant  versions  of  nature  of 
confrontation,  in  view  of  other  evidence  which 
corroborated  trial  testimony.  Coleman  v.  United 
States,  515  A.2d  439,  1986  D.C.  App.  LEXIS 
518  (1986),  writ  of  certiorari  denied  by  481  U.S. 
1006,  107  S.  Ct.  1631,  95  L.  Ed.  2d  205,  1987 
U.S.  LEXIS  1574,  55  U.S.L.W.  3675  (1987). 

Based  on  the  evidence  presented,  it  was 
within  the  jury's  province  to  determine  whether 
they  regarded  defendant's  total  behavior  as  a 
"wrongful  act"  causing  death  or  simply  as  be- 
havior which  showed  wanton,  reckless  disre- 
gard for  life.  Powell  v.  United  States,  485  A.2d 
596,  1984  D.C.  App.  LEXIS  565  (1984),  writ  of 
certiorari  denied  by  474  U.S.  981,  106  S.  Ct. 
420,  88  L.  Ed.  2d  339,  1985  U.S.  LEXIS  4406, 
54  U.S.L.W.  3328  (1985). 

First-degree  murder  prosecution  was  prop- 
erly submitted  to  jury  on  theory  that  defendant 
and  now-deceased  girl  friend  fought  over 
money  and  that  defendant  did  what  he  had 
previously  threatened  to  do,  i.e.,  killed  her 
because  she  did  not  repay  the  money.  D.C.  Code 
1981,  §  22-2401.  Jones  v.  United  States,  477 
A.2d  231,  1984  D.C.  App.  LEXIS  407  (1984). 

Evidence,  including  testimony  of  police  offi- 
cer as  to  what  rape  victim  said  at  scene  of 
crime,  testimony  of  nurse  and  physician  who 
examined  and  talked  with  victim  at  hospital. 


and  testimony  of  two  witnesses  who  partici- 
pated in  crime  but  who  testified  for  the  Govern- 
ment, was  sufficient  for  jury  in  prosecution  on 
charges  of  rape  and  felony-murder.  D.C.  Code 
1981,  §§  22-2401,  22-2801.  Leasure  v.  United 
States,  458  A.2d  726,  1983  D.C.  App.  LEXIS 
337  (1983). 

Evidence  tending  to  establish  that  murder 
victim  had  been  forcibly  raped  and  that  defen- 
dant had  been  in  the  victim's  room  at  the 
approximate  time  of  the  events  giving  rise  to 
the  charges  was  sufficient  to  warrant  trial 
court's  submission  to  jury  of  questions  whether 
defendant  was  guilty  of  felony-murder  and 
rape.  D.C.  Code  §§  22-2401,  22-2801.  Whalen  v. 
United  States,  379  A.2d  1152,  1977  D.C.  App. 
LEXIS  269  (1977),  reversed  by  445  U.S.  684, 
100  S.  Ct.  1432,  63  L.  Ed.  2d  715,  1980  U.S. 
LEXIS  15  (1980). 

In  deciding  to  submit  to  jury  charges  of 
felony-murder  and  rape,  trial  judge  need  only 
have  been  satisfied  that  the  Government  intro- 
duced enough  evidence  so  that  a  reasonable 
person  might  find  guilt  beyond  a  reasonable 
doubt.  Whalen  v.  United  States,  379  A.2d  1152, 
1977  D.C.  App.  LEXIS  269  (1977),  reversed  by 
445  U.S.  684,  100  S.  Ct.  1432,  63  L.  Ed.  2d  715, 
1980  U.S.  LEXIS  15  (1980). 

—  Insanity  or  intoxication,  questions  of 
law  and  fact. 

Question  of  defendant's  mental  responsibility 
for  act  of  shooting  another  was  for  jury  in 
prosecution  for  first-degree  murder.  United 
States  V.  Marshall,  471  R2d  1051,  1972  U.S. 
App.  LEXIS  7096  (C.A.D.C.  1972). 

Defendant's  sanity  at  time  of  commission  of 
offense  was  question  for  jury  in  murder  prose- 
cution. Parman  v.  United  States,  399  F.2d  559, 
1968  U.S.  App.  LEXIS  6880  (C.A.D.C.  1968), 
writ  of  certiorari  denied  by  393  U.S.  858,  89  S. 
Ct.  109,  21  L.  Ed.  2d  126,  1968  U.S.  LEXIS  797 
(1968). 

Expert  testimony  in  support  of  insanity  de- 
fense was  not  sufficient  to  compel  a  reasonable 
juror  to  entertain  a  reasonable  doubt  concern- 
ing the  accused's  responsibility  and  hence  was 
not  sufficient  to  require  judge  to  direct  a  verdict 
of  not  guilty  by  reason  of  insanity,  in  murder 
prosecution.  King  v.  United  States,  372  F.2d 
383,  1966  U.S.  App.  LEXIS  3952  (C.A.D.C. 
1966). 

Whether  defendant  was  insane  at  time  that 
he  murdered  his  wife  was  a  jury  question  to  be 
determined  upon  consideration  of  both  expert 
and  lay  testimony  after  proper  instructions. 
Barkley  v.  United  States,  323  F.2d  804,  1963 
U.S.  App.  LEXIS  4989  (C.A.D.C.  1963). 

Evidence,  in  prosecution  for  murder,  pre- 
sented question  for  jury  as  to  defendant's  in- 
sanity Blocker  v.  United  States,  320  F.2d  800, 
1963  U.S.  App.  LEXIS  4742  (C.A.D.C.  1963), 
writ  of  certiorari  denied  by  375  U.S.  923,  84  S. 
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Ct.  269,  11  L.  Ed.  2d  167,  1963  U.S.  LEXia212 
(1963). 

In  murder  prosecution,  where  only  three  of 
eleven  psychiatrists  could  say  that  killings  in 
question  were  product  of  defendant's  mental 
disease  or  defect,  evidence  was  insufficient  to 
raise,  as  a  matter  of  law,  reasonable  doubt  as  to 
defendant's  sanity  and  conflict  in  medical  tes- 
timony became  issue  for  jury.  Williams  v.  U.S., 
312  F.2d  862,  1962  U.S.  App.  LEXIS  3538 
(C.A.D.C.  1962). 

Evidence  of  mental  abnormality  of  defen- 
dant, in  addition  to  evidence  that  his  I.Q.  was 
only  68,  entitled  defendant  to  submission  of 
issue  of  mental  defect  in  homicide  prosecution. 
WilHams  v.  U.S.,  312  F.2d  862,  1962  U.S.  App. 
LEXIS  3538  (C.A.D.C.  1962). 

Question  whether  defendant  sustained  de- 
fense of  insanity  in  homicide  prosecution  was 
for  jury  Jones  v  U.S.,  307  F.2d  397,  1962  U.S. 
App.  LEXIS  4450  (C.A.D.C.  1962). 

Evidence  in  homicide  prosecution  on  issue  of 
defendant's  defense  of  insanity  was  for  jury. 
D.C.  Code  1961,  §  22-2401.  Turberville  v.  U.S., 
303  F.2d  411,  1962  U.S.  App.  LEXIS  6036 
(C.A.D.C.  1962). 

Where  there  was  strong  showing  of  insanity 
of  defendant  in  murder  prosecution,  more  than 
minimal  evidence  of  sanity  was  necessary  to 
send  case  to  jury  Wright  v.  U.S.,  250  F.2d  4, 
1957  U.S.  App.  LEXIS  4105  (C.A.D.C.  1957). 

Where  four  and  one  half  years  had  elapsed 
between  time  of  homicide  and  time  of  murder 
prosecution,  and  during  that  interval  defen- 
dant had  gone  through  long  courses  of  treat- 
ment in  two  mental  institutions,  fact  that  de- 
fendant was  of  sound  mind  at  time  of 
prosecution  was  not  sufficiently  probative  of 
sanity  at  time  of  homicide  to  take  case  to  jury 
on  issue  of  sanity  Wright  v.  U.S.,  250  F.2d  4, 
1957  U.S.  App.  LEXIS  4105  (C.A.D.C.  1957). 

In  murder  prosecution,  wherein  defendant 
relied  on  defense  of  insanity  and  introduced 
strong  evidence  of  insanity,  evidence  of  prose- 
cution was  insufficient  to  justify  submission  to 
jury  of  issue  of  insanity.  Wright  v.  U.S.,  250  F.2d 
4,  1957  U.S.  App.  LEXIS  4105  (C.A.D.C.  1957). 

In  prosecution  for  first  degree  murder  com- 
mitted in  robbing  a  grocery  store,  defended  on 
ground  of  insanity,  it  was  jury's  function  to 
determine  from  all  evidence,  including  expert 
testimony,  whether  defendant  suffered  from 
abnormal  mental  condition  and  whether  nature 
and  extent  of  condition  from  which  defendant 
suffered  relieved  defendant  of  criminal  respon- 
sibility under  then  prevailing  standards.  D.C. 
Code  1951,  §  22-2401.  Stewart  v.  U.S.,  214  F.2d 
879,  1954  U.S.  App.  LEXIS  2790  (C.A.D.C. 
1954). 

In  prosecution  of  defendant  for  killing  of  his 
wife's  paramour  who  had  engaged  in  improper 
relations  with  defendant's  wife,  wherein  defen- 
dant asserted  that  he  was  of  unsound  mind  at 


time  of  commission  of  the  homicide,  and  intro- 
duced evidence  of  two  psychiatrists  in  support 
thereof,  evidence  warranted  submission  of 
question  to  jury  Bell  v  U.S.,  210  F.2d  711,  1953 
U.S.  App.  LEXIS  2708  (C.A.D.C.  1953). 

Evidence  that  defendant  had  been  drinking 
during  afternoon  and  early  evening  prior  to 
committing  murder  in  course  of  attempted  rob- 
bery is  not  sufficient  to  raise  factual  question  as 
to  whether  he  was  so  intoxicated  at  time  of 
murder  as  to  be  incapable  of  intending  to  rob. 
Goodall  V.  U.S.,  180  R2d  397,  1950  U.S.  App. 
LEXIS  2434  (C.A.D.C.  1950). 

In  prosecution  for  murder  in  the  first  degree 
committed  in  attempt  to  rob,  evidence  that 
defendant  had  been  drinking  during  the  after- 
noon and  early  evening  prior  to  the  murder  was 
insufficient  to  raise  question  for  jury  as  to 
whether  there  had  been  only  second  degree 
murder  because  of  defendant's  intoxication, 
and  instruction  on  second  degree  murder  was 
more  favorable  than  defendant  deserved. 
Goodall  v.  U.S.,  180  F.2d  397,  1950  U.S.  App. 
LEXIS  2434  (C.A.D.C.  1950). 

Evidence  of  defendant's  intoxication  was 
properly  submitted  to  jury  on  question  whether 
he  was  mentally  incapable  of  the  deliberation 
and  premeditation  necessary  to  constitute  first 
degree  murder.  Mergner  v.  U.S.,  147  F.2d  572, 
1945  U.S.  App.  LEXIS  2170  (1945). 

In  first  degree  murder  prosecution,  whether 
by  reason  of  drunkenness  or  otherwise  ac- 
cused's condition  was  such  as  to  make  him 
incapable  of  deliberation  or  premeditation  was 
for  jury  under  conflicting  evidence.  D.C.  Code 
1929,  T.  6,§  21.  McAffee  v.  U.S.,  Ill  F2d  199, 
1940  U.S.  App.  LEXIS  3609  (1940). 

While  intoxication  per  se  is  no  defense  to  fact 
of  guilt,  stated  condition  of  defendant's  mind  at 
time  of  killing  in  respect  of  ability  to  form 
intent  to  kill,  or  if  formed  to  deliberate  and 
premeditate  thereupon,  is  proper  subject  for 
consideration,  inquiry  and  determination  by 
jury  Bishop  v.  U.S.,  107  F.2d  297,  1939  U.S. 
App.  LEXIS  2732  (1939). 

In  murder  prosecution,  evidence  presented 
fact  question  for  jury  as  to  defendant's  mental 
competency  when  crime  was  committed.  D.C. 
Code  1951,  §  24-301.  U.S.  v.  Fielding,  148 
FSupp.  46,  1957  U.S.  Dist.  LEXIS  3974 
(D.D.C1957). 

Extent  of  defendant's  intoxication  was  prop- 
erly submitted  to  jury  in  resolving  issue 
whether  defendant  was  incapable  of  forming 
requisite  intent  to  kill  or  of  premeditating  and 
deliberating  homicide.  D.C.  Code  §  22-2401. 
Harris  v.  United  States,  375  A.2d  505,  1977 
D.C.  App.  LEXIS  345  (1977). 

To  survive  Government's  request  for  directed 
verdict,  defendant  charged  with  felony-murder 
has  burden  of  establishing  prima  facie  case  of 
insanity   D.C.   Code  §  24-301(j).   Cooper  v. 
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United  States,  368  A.2d  554,  1977  D.C.  App. 
LEXIS  403  (1977). 

There  was  ample,  relevant  evidence  to  re- 
quire that  insanity  issue  be  submitted  to  jury 
on  theory  that  alcoholic  addiction  and  brain 
damage  impaired  defendant's  behavioral  con- 
trol to  extent  that  he  lacked  substantial  capac- 
ity to  appreciate  wrongfulness  of  his  conduct  or 
to  conform  his  conduct  to  requirements  of  the 
law.  Cooper  v.  United  States,  368  A.2d  554, 
1977  D.C.  App.  LEXIS  403  (1977). 

—  Juror  misconduct. 

Replacement  of  juror  with  alternate  juror, 
during  murder  trial,  was  warranted,  where 
juror  had  been  approached  at  night  at  liquor 
store  by  a  stranger  who  stated  that  he  knew 
that  the  juror  was  on  the  jury,  and  there  was 
testimony  at  trial  that  potential  witness  had 
been  beaten,  threatened,  and  warned  not  to 
testify  against  defendant;  specter  of  intimida- 
tion might  intrude  on  jury's  deliberations,  if  the 
juror  reflected  on  the  testimony  regarding  the 
beating  or  if  he  told  other  jurors  about  the 
liquor  store  incident.  Watkins  v.  United  States, 
846  A.2d  293,  2004  D.C.  App.  LEXIS  156 
(2004). 

—  Nature  and  elements  of  offense,  ques- 

tions of  law  and  fact. 

Fact  that  there  were  two  victims  both  sexu- 
ally assaulted  in  apparently  the  same  manner 
and  both  shot  more  than  once  with  the  same 
gun  in  close  proximity  of  time  and  space  to  one 
another  sufficed  to  take  questions  of  motive  and 
intent  to  jury  in  first-degree  murder  prosecu- 
tion. United  States  v.  Henson,  486  F.2d  1292, 
1973  U.S.  App.  LEXIS  7496  (C.A.D.C.  1973). 

Whether  defendants,  who  had  left  victim's 
apartment  upon  victim's  demand  emphasized 
by  his  brandishing  kitchen  knife  and  who  had 
lingered  in  hall  outside  apartment  before  reen- 
tering apartment  and  shooting  victim  had 
killed  with  premeditation  was  jury  question. 
D.C.  Code  §  22-2401.  United  States  v  Mack, 
466  F.2d  333,  1972  U.S.  App.  LEXIS  8681 
(C.A.D.C.  1972),  writ  of  certiorari  denied  by  409 
U.S.  952,  93  S.  Ct.  297,  34  L.  Ed.  2d  223,  1972 
U.S.  LEXIS  986  (1972). 

Significance  on  issue  of  premeditation  of  vic- 
tim's being  beaten  after  he  was  shot  was  prop- 
erly left  for  interpretation  by  jury  and  not  the 
court.  D.C.  Code  §  22-2401.  United  States  v 
Mack,  466  R2d  333,  1972  U.S.  App.  LEXIS 
8681  (C.A.D.C.  1972),  writ  of  certiorari  denied 
by  409  U.S.  952,  93  S.  Ct.  297,  34  L.  Ed.  2d  223, 
1972  U.S.  LEXIS  986  (1972). 

Whether  defendant  was  capable  of  and  en- 
gaged in  reflection  necessary  to  warrant  verdict 
of  first-degree  murder  was  question  for  jury. 
Parman  v  United  States,  399  F.2d  559,  1968 
U.S.  App.  LEXIS  6880  (C.A.D.C.  1968),  writ  of 


certiorari  denied  by  393  U.S.  858,  89  S.  Ct.  109, 
21  L.  Ed.  2d  126,  1968  U.S.  LEXIS  797  (1968). 

Where  prosecution's  evidence  in  murder  case 
is  insufficient  to  go  to  jury  on  issues  of  premed- 
itation and  deliberation  it  may  not  infuse  vital- 
ity into  the  charge  on  theory  that  defendant,  by 
going  forward  with  evidence,  has  waived  this 
critical  defect.  Belton  v  United  States,  382  F.2d 
150,  1967  U.S.  App.  LEXIS  5998  (C.A.D.C. 
1967). 

Existence  of  premeditation  or  deliberation  is 
determinable  from  circumstances  of  case  as  fact 
question  by  jury.  Aldridge  v.  U.S.,  47  F.2d  407, 
1931  U.S.  App.  LEXIS  3454  (1931). 

Robbery  had  not  ended  as  matter  of  law 
before  police  pursuit  began,  but,  rather,  jury 
could  find  that  asportation  phase  of  robbery 
was  continuing  at  time  of  fatal  accident,  and, 
thus,  fatal  accident  could  provide  basis  for 
felony-murder  charges,  where  pursuit  began 
barely  more  than  five  minutes  after  robbery 
while  one  defendant  was  still  rifling  through 
contents  of  stolen  purse;  fact  that  officer  who 
began  pursuit  did  so  because  he  witnessed 
traffic  violation  had  no  bearing  on  issue  of 
whether  robbery  was  continuing.  Johnson  v. 
United  States,  671  A.2d  428,  1995  D.C.  App. 
LEXIS  149  (1995). 

Jury  could  have  reasonably  found  that  defen- 
dant's act  in  stabbing  victim  caused  victim's 
viral  hepatitis  which  resulted  in  victim's  death, 
where  jury  could  have  reasonably  found  that 
criminal  assault  necessitated  surgery  and  re- 
lated treatment  which  could  have  caused  viral 
hepatitis;  thus,  motion  for  judgment  of  acquit- 
tal was  properly  denied.  McKinnon  v.  United 
States,  550  A.2d  915,  1988  D.C.  App.  LEXIS 
210  (1988). 

—  Passion  and  provocation,  questions  of 

law  and  fact. 

The  adequacy  of  the  provocation  for  the  pas- 
sion of  the  defendant,  under  the  influence  of 
which  he  killed  the  deceased,  to  reduce  his 
crime  to  manslaughter,  is  a  question  for  the 
jury.  Jackson  v  U.S.,  48  App.D.C.  272,  1919 
U.S.  App.  LEXIS  2311  (1919). 

In  light  of  defendant's  own  admission,  in 
murder  prosecution,  that  he  retrieved  a  pistol 
after  fight  with  deceased  and  returned  to  the 
scene,  where  he  waited  approximately  30  min- 
utes and  then  shot  deceased,  on  ground  that  he 
"wasn't  going  to  take  no  chance  at  that  partic- 
ular time,"  evidence  failed  to  present  an  issue 
on  provocation  such  as  would  reduce  the  offense 
to  manslaughter.  D.C.  Code  §  22-2401.  Hurt  v 
United  States,  337  A.2d  215,  1975  D.C.  App. 
LEXIS  368  (1975). 

—  Principals  and  accessories,  questions  of 

law  and  fact. 

In  murder  prosecution  against  two  defen- 
dants one  of  whom  shot  the  victim,  whether  the 
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codefendant  had  aided  and  abetted  the  offense 
was  for  jury  under  the  evidence.  D.C.  Code 
§§  22-105,  22-2403.  United  States  v. 
Claybome,  509  F.2d  473,  1974  U.S.  App.  LEXIS 
5639  (C.A.D.C.  1974). 

In  prosecution  of  Puerto  Rican  defendant, 
whose  companion  shot  and  killed  guard  in  front 
of  dwelling  of  President  of  the  United  States, 
for  first-degree  murder,  wherein  defendant  in- 
terposed defense  that  he  and  companion  had  no 
intent  to  kill  anyone  but  merely  wished  to 
create  an  incident  in  order  to  bring  to  the 
attention  of  the  American  people  conditions  in 
Puerto  Rico,  jury,  in  determining  whether  the 
killing  by  defendant's  companion  was  within 
design  or  plan  of  defendant  and  his  companion, 
was  entitled  to  consider  whether  it  was  a  nat- 
ural and  probable  result  of  the  acts  which 
defendant  and  his  companion  concerted  to  per- 
form. D.C.  Code  1940,  §§  22-105,  22-2401. 
Collazo  V.  U.S.,  196  F.2d  573,  1952  U.S.  App. 
LEXIS  2497  (C.A.D.C.  1952). 

—  Self-defense,  questions  of  law  and  fact. 

Evidence  generated  jury  question  whether 
conduct  of  homicide  defendant,  who  engaged  in 
exchange  of  verbal  aspersions  on  discovering 
victim  attempting  to  remove  windshield  wipers 
from  defendant's  inoperative  automobile  while 
it  was  parked  in  alley  behind  defendant's 
house,  who  reentered  house  and  immediately 
appeared  with  pistol,  which  he  loaded  in  yard, 
and  who  walked  to  rear  gate  and,  while  display- 
ing pistol,  dared  victim  to  come  in  and  threat- 
ened to  kill  victim  if  he  did,  despite  fact  that 
victim  had  made  preparations  to  depart,  and 
who  assertedly  intended  only  to  scare  victim 
when  he  discharged  weapon  as  victim  came  at 
him  with  lug  wrench,  was  such  an  invitation  to 
provocation  of  encounter  as  to  overcome  claim 
of  self-defense.  United  States  v.  Peterson,  483 
F.2d  1222,  1973  U.S.  App.  LEXIS  9082 
(C.A.D.C.  1973),  writ  of  certiorari  denied  by  414 
U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973 
U.S.  LEXIS  1290  (1973). 

Whether  defendant,  who  armed  himself  with 
a  pistol  following  discovery  of  theft  of  tape  deck 
from  his  automobile,  who  attempted  to  retrieve 
deck  when  companion  discovered  deck  in  ser- 
vice station  and  who  shot  and  seriously 
wounded  service  station  attendant  following 
argument,  had  acted  in  self-defense  was  for 
jury.  D.C.  Code  §§  22-501,  22-3202,  22-3204. 
United  States  v  McCrae,  459  F.2d  1140,  1972 
U.S.  App.  LEXIS  11221  (C.A.D.C.  1972). 

It  is  the  function  of  jury,  where  defendant 
urges,  in  the  alternative,  killing  upon  provoca- 
tion in  heat  of  passion  and  self-defense,  under 
proper  instructions  to  determine  whether  ei- 
ther defense  is  available  to  the  defendant  under 
the  circumstances  of  the  particular  case. 
Kinard  v  U.S.,  96  R2d  522,  1938  U.S.  App. 
LEXIS  3512  (1938). 


If  the  facts  in  the  judgment  of  the  court  are 
not  such  as  to  admit  of  self-defense,  that  issue 
should  not  be  left  to  the  mere  speculation  of  the 
jury.  Laney  v.  U.S.,  294  R  412,  1923  U.S.  App. 
LEXIS  2501  (1923). 

Accused  testified  that  he  shot  twice  in  rapid 
succession  from  a  second-story  window  of  his 
house,  but  with  no  intention  of  hitting  de- 
ceased, who,  just  prior  to  the  shooting,  had 
been  throwing  stones  at  him,  one  of  which  had 
gone  through  the  window  and  broken  a  lamp, 
and  that  deceased  was  in  the  act  of  picking  up 
stones  when  accused  went  to  get  his  pistol. 
Deceased  was  shot  in  the  back  at  some  distance 
from  the  house.  Held,  it  was  not  error  to  refuse 
to  submit  to  the  jury  the  question  whether 
defendant  acted  in  self-defense.  Fearson  v. 
U.S.,  10  App.D.C.  536,  1897  U.S.  App.  LEXIS 
3189  (1897). 

When  defendant  raises  claim  of  self-defense, 
trial  court  must  decide,  as  matter  of  law, 
whether  there  is  record  evidence  sufficient  to 
support  the  claim.  Howard  v.  United  States, 
656A.2d  1106, 1995  D.C.  App.  LEXIS  29  (1995). 

Generally,  whether  defendant  lost  right  to 
claim  self-defense  in  homicide  case  by  acting  as 
aggressor  is  for  jury.  Swann  v.  United  States, 
648  A.2d  928,  1994  D.C.  App.  LEXIS  182 
(1994). 

When  self-defense  claim  is  raised,  trial  judge 
must  first  decide,  as  matter  of  law,  if  evidence 
in  record  supports  defendant's  theory  of  self- 
defense.  Brown  v  United  States,  619  A.2d  1180, 
1992  D.C.  App.  LEXIS  354  (1992). 

It  is  for  the  jury  to  determine  whether  mur- 
der defendant  had  reasonable  grounds  to  be- 
lieve he  was  in  imminent  danger  of  bodily 
harm,  thereby  justifying  appropriate  self-de- 
fense measures.  Bowler  v.  United  States,  480 
A.2d  678,  1984  D.C.  App.  LEXIS  571  (1984). 

While  issue  of  self-defense  is  always  question 
of  fact  for  jury,  question  of  whether  self-defense 
can  be  invoked  under  evidence  adduced  is  ques- 
tion of  law  for  trial  court  in  first  instance. 
Mitchell  V  United  States,  399  A.2d  866,  1979 
D.C.  App.  LEXIS  296  (1979). 

—  Unlawful  character  of  act  of  deceased, 
questions  of  law  and  fact. 

Whether  defendant  knew  official  character  of 
deceased  police  officer  held  for  jury.  Holmes  v. 
U.S.,  11  F.2d  569,  1926  U.S.  App.  LEXIS  2541 
(1926). 

Relation  to  other  law. 

Attorney's  conviction  in  Connecticut  for  cap- 
ital felony,  murder  as  an  accessory,  and  conspir- 
acy to  commit  murder,  which  were  equivalent 
to  commission  of,  or  conspiracy  to  commit, 
first-degree  premeditated  murder  under  Dis- 
trict of  Columbia  law,  involved  moral  turpitude 
per  se,  and  thus,  disbarment  was  mandated.  In 
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re  Carpenter,  891  A.2d  223,  2006  D.C.  App. 
LEXIS  11  (2006). 

Review. 

—  Determination  and  disposition,  review. 

Since  it  could  not  be  said  that  defendants, 
whose  first  trial  on  charge  of  second-degree 
murder  ended  with  a  declaration  of  mistrial 
and  who  were  then  reindicted  and  found  guilty 
on  charge  of  first-degree  murder,  were  not  prej- 
udiced by  having  to  defend,  on  the  retrial, 
against  the  higher,  illegal  charge,  the  Court  of 
Appeals  would  not,  under  those  circumstances, 
remand  the  case  with  directions  to  simply  enter 
convictions  for  second-degree  murder.  D.C. 
Code  §§  22-2401,  22-2403.  United  States  v. 
Jamison,  505  F.2d  407,  1974  U.S.  App.  LEXIS 
6511  (C.A.D.C.  1974). 

Where  prosecutor's  improper  closing  and  re- 
buttal arguments  were  so  highly  prejudicial  as 
to  require  reversal  of  conviction  of  defendant 
who  relied  upon  insanity  as  a  defense  and  was 
convicted  of  first-degree  murder  and  assault 
with  intent  to  kill  while  armed,  judgment  of 
conviction  of  codefendant,  who  was  charged  as 
an  aider  and  abettor,  asserted  lack  of  intent  to 
commit  murder,  and  was  convicted  of  second- 
degree  murder,  would  also  be  nullified.  D.C. 
Code  §§  22-105,  22-501,  22-502,  22-2401,  22- 
2403,  22-3202.  United  States  v.  Hawkins,  480 
F.2d  1151,  1973  U.S.  App.  LEXIS  9498 
(C.A.D.C.  1973). 

Conviction  of  juvenile  of  first-degree  felony- 
murder, armed  robbery,  assault  with  dangerous 
weapon,  assault  upon  police  officer  with  dan- 
gerous weapon  and  carrying  dangerous  weapon 
would  be  remanded  to  district  court  to  consider 
possibility  of  sentencing  under  Youth  Correc- 
tions Act.  D.C.  Code  §§  22-502,  22-505(b),  22- 
2401,  22-3202,  22-3204;  18  U.S.C.  §  5005  et 
seq.  United  States  v.  Howard,  449  F.2d  1086, 
1971  U.S.  App.  LEXIS  9212  (C.A.D.C.  1971). 

Where  defendant's  conviction  for  first-degree 
murder  was  set  aside  because  of  prosecution's 
failure  to  establish  premeditation  but  evidence 
as  to  guilt  of  second-degree  murder  was  over- 
whelming, case  would  be  remanded  to  trial 
court  for  sentencing  for  second-degree  murder 
without  new  trial.  Hemphill  v.  United  States, 
402  F.2d  187,  1968  U.S.  App.  LEXIS  6575 
(C.A.D.C.  1968). 

Where  defendant  in  homicide  prosecution 
was  not  prejudiced  by  trial  court's  alleged  error 
of  submission  of  first-degree  murder  when 
there  was  no  evidence  of  premeditation  and 
deliberation  and  jury  returned  verdict  of  sec- 
ond-degree murder.  Court  of  Appeals  would  not 
remand  cause  to  district  court  with  directions 
to  enter  judgment  of  guilty  of  murder  in  second- 
degree  unless  district  court  determines  that 
new  trial  is  in  interest  of  justice.  Howard  v. 


United  States,  389  F.2d  287,  1967  U.S.  App. 
LEXIS  4276  (C.A.D.C.  1967). 

Court  of  Appeals,  sitting  en  banc,  set  aside 
death  sentences,  with  directions  that  each  de- 
fendant be  resentenced  to  life  imprisonment  on 
verdicts  of  guilty  of  first-degree  murder;  four 
judges  being  of  view  that  there  was  error  in 
instruction  as  to  penalty  and  that  poll  of  jurors 
did  not  show  unanimity  as  to  punishment,  and 
three  judges  being  of  view  that  guilt  and  pun- 
ishment should  have  been  tried  in  separate 
stages.  D.C.  Code  1961,  §§  22-2401,  22-2404; 
18  U.S.C.  §  2106.  Frady  v.  United  States,  348 
F.2d  84,  1965  U.S.  App.  LEXIS  5665  (C.A.D.C. 
1965),  writ  of  certiorari  denied  by  382  U.S.  909, 
86  S.  Ct.  247,  15  L.  Ed.  2d  160,  1965  U.S. 
LEXIS  376  (1965). 

Trial  court  did  not  commit  plain  error  in 
denying  defendant's  motion  for  severance  of 
murder  trial  on  ground  that  introduction  of 
evidence  that  co-defendant  had  previously  been 
seen  with  gun  was  prejudicial  to  defendant; 
gun  was  admitted  into  evidence  for  limited, 
permissible  purpose,  to  show  that  defendants 
had  means  to  commit  crime,  and,  even  if  evi- 
dence were  only  probative  of  the  charges 
against  co-defendant,  there  was  no  evidence 
that  defendant's  substantial  rights  were  af- 
fected, since  trial  court  gave  limiting  instruc- 
tions to  jury  that  they  should  think  of  proceed- 
ings as  two  separate  trials  and  that  they  were 
to  consider  evidence  against  defendants  sepa- 
rately McCullough  V.  United  States,  827  A.2d 
48,  2003  D.C.  App.  LEXIS  425  (2003). 

The  Court  of  Appeals  accords  great  deference 
to  the  trial  judge's  decision  relating  to  the 
preliminary  fact  question  of  consciousness  of 
impending  death  where  reasonably  supported 
by  the  evidence,  but  the  perception  of  impend- 
ing death  must  be  exhibited  in  the  evidence, 
and  not  left  to  conjecture.  Bell  v.  United  States, 
801  A.2d  117,  2002  D.C.  App.  LEXIS  367  (2002), 
modified  and  rehearing  denied  by  817  A.2d  829, 
2003  D.C.  App.  LEXIS  86  (D.C.  2003). 

Cumulative  errors  of  trial  court,  in  admitting 
testimony  that,  without  foundation,  implicated 
defendant  in  plan  to  intimidate  eyewitness, 
erroneously  admitting  under  adoptive  admis- 
sion exception  to  hearsay  rule  false  statements 
that  defendant's  girlfriend  gave  to  officers  re- 
garding defendant's  identity,  allowing  prosecu- 
tion to  elicit  cumulative  evidence  of  witness 
bias  that  suggested  defendant's  bad  character, 
and  allowing  cross-examination  regarding  let- 
ters that  one  witness  had  written  to  defendant 
and  that  defendant  had  written  to  another 
witness,  which  had  only  marginal  relevance  to 
showing  witness  bias  but  contained  prejudicial 
statements  regarding  defendant,  warranted  re- 
versal of  conviction  for  first-degree  premedi- 
tated murder.  Foreman  v.  United  States,  792 
A.2d  1043,  2002  D.C.  App.  LEXIS  44  (2002). 
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Remand  to  trial  court  of  armed  premeditated 
murder  case  was  required  in  order  for  it  to 
make  findings  of  fact  and  to  apply  Brady  stan- 
dard to  defendant's  contentions  that  prosecu- 
tion failed  to  disclose  that  it  engaged  in  sugges- 
tive conduct  during  sole  eyewitness's  pretrial 
identification  of  defendant,  that  it  improperly 
paid  eyewitness  on  10  to  20  occasions  to  appear 
at  prosecution's  office,  and  that  a  prosecutor 
loaned  eyewitness  $100.  Gaither  v.  United 
States,  759  A.2d  655,  2000  D.C.  App.  LEXIS 
229  (2000),  amended  by,  remanded  by  816  A.2d 
791,  2003  D.C.  App.  LEXIS  24  (D.C.  2003). 

That  prosecution's  sole  eyewitness  was  on 
drugs  during  the  incident  and  at  trial,  that 
eyewitness  falsely  testified  about  where  he  saw 
the  bullets  hit  the  victim,  that  eyewitness  ille- 
gally obtained  duplicate  witness  payment 
vouchers,  and  that  he  lied  to  the  trial  judge 
concerning  his  tardiness  at  trial,  which  he 
claimed  resulted  from  a  threat  by  defendant 
against  his  niece,  was  impeachment  evidence 
not  of  a  nature  that  acquittal  would  likely 
result  from  its  use,  and  thus,  remand  to  trial 
court  of  armed  premeditated  murder  case  was 
not  required  for  findings  on  defendant's  motion 
for  new  trial  on  the  alleged  newly  discovered 
evidence.  Gaither  v.  United  States,  759  A.2d 
655,  2000  D.C.  App.  LEXIS  229  (2000), 
amended  by,  remanded  by  816  A.2d  791,  2003 
D.C.  App.  LEXIS  24  (D.C.  2003). 

Even  assuming  that  other  crimes  evidence  of 
defendant's  admission  that  he  killed  for  code- 
fendant  in  the  past  was  relevant  as  direct  proof 
of  charged  crime  of  conspiracy  to  commit  first- 
degree  murder  while  armed,  the  danger  of 
unfair  prejudice  outweighed  any  probative 
value  of  the  evidence,  requiring  reversal  for  its 
admission.  Sweet  v.  United  States,  756  A.2d 
366,  2000  D.C.  App.  LEXIS  118  (2000). 

Interests  of  justice  did  not  require  remand 
and  retrial  of  homicide  case  following  District 
of  Columbia  Court  of  Appeals'  adoption  of  a  new 
standard  for  an  insanity  defense,  where  defen- 
dant had  not  been  prejudiced  by  application  of 
the  older  standard  and  there  was  virtually  no 
likelihood  that  a  different  result  would  have 
obtained  had  the  jury  been  charged  pursuant  to 
the  language  of  the  new  formulation.  D.C.  Code 
§  22-2401.  Bethea  v.  U.S.,  365  A.2d  64,  1976 
D.C.  App.  LEXIS  374  (1976). 

Even  if  codefendant  was  granted  a  new  trial 
on  ground  of  insanity  and  was  acquitted  on  that 
ground,  defendant's  conviction  for  aiding  and 
abetting  felony-murder  would  not  be  reversed 
for  that  reason,  where  killing  was  committed  by 
codefendant  in  furtherance  of  a  robbery.  D.C. 
Code  §§  22-2401,  22-2901.  Shanahan  v  United 
States,  354  A.2d  524,  1976  D.C.  App.  LEXIS 
501  (1976). 

Where  trial  court  set  secured  money  bonds  of 
$10,000  each  for  two  defendants  charged  with 
murder  during  perpetration  of  robbery,  but 


record  did  not  contain  full  information  concern- 
ing nature  and  circumstances  of  offense  and 
why  other  conditions  of  release  would  not  be 
suitable,  proceedings  on  appeal  after  defen- 
dants' motions  for  review  of  bond  had  been 
overruled  would  be  remanded  for  supplementa- 
tion of  record  by  complete  statement  by  trial 
court  on  those  matters  or,  if  trial  court  deemed 
it  appropriate,  entry  of  new  orders  respecting 
pretrial  bail.  D.C.  Code  §§  22-2401,  23-1321, 
23-1324;  18  U.S.C.  §§  3146  et  seq.,  3500. 
Bouknight  v.  United  States,  305  A.2d  524,  1973 
D.C.  App.  LEXIS  291  (1973). 

—  In  generaL 

On  appeal  from  first-degree  murder  convic- 
tion, defense  of  diminished  responsibility, 
based  on  contention  that  defendant's  mental 
condition  precluded  premeditation,  was  re- 
jected by  panel  of  the  Court  of  Appeals  in  light 
of  prior  rejection  of  that  doctrine  by  the  Court 
en  banc  and  of  affirmance  by  the  Supreme 
Court  of  another  judgment  of  the  Court  of 
Appeals  rejecting  such  doctrine.  D.C.  Code 
§  22-2401.  United  States  v.  Bryant,  471  F.2d 
1040,  1972  U.S.  App.  LEXIS  9973  (C.A.D.C. 
1972),  writ  of  certiorari  denied  by  409  U.S. 
1112,  93  S.  Ct.  923,  34  L.  Ed.  2d  693,  1973  U.S. 
LEXIS  3829  (1973). 

Trial  court  error  in  admitting  hearsay  testi- 
mony that  identified  defendant  as  one  of  two 
individuals  that  kidnapped  victim  prejudiced 
defendant  and  warranted  reversal  of  his  con- 
victions for  kidnapping,  first-degree  murder 
while  armed,  and  possession  of  a  firearm  dur- 
ing a  crime  of  violence;  defendant  never  con- 
fessed to  the  crimes,  and  girlfriend  of  co-defen- 
dant only  testified  that  defendant  possessed 
revolver  that  was  later  identified  as  weapon 
that  killed  victim  and  that  he  gave  revolver  to 
co-defendant  the  following  day.  Randolph  v. 
United  States,  882  A.2d  210,  2005  D.C.  App. 
LEXIS  464  (2005). 

—  Presentation    and    reservation  of 
grounds  for  review. 

Proper  standard  for  review  of  District  of 
Columbia  prisoner's  collateral  attack  on  malice 
instruction  in  first-degree  murder  prosecution 
was  not  "plain  error"  but  "cause  and  actual 
prejudice."  18  U.S.C.  §  2255;  Fed.Rules 
Cr.Proc.  Rule  52(b),  18  U.S.C;  D.C.  Code  1981, 
§§  22-2401,  22-2403.  U.S.  v.  Frady,  102  S.Ct. 
1584,  1982  U.S.  LEXIS  95  (U.S.Dist.Col.  1982). 

Instruction  defining  premeditation  as  "the 
formation  of  the  intent  to  kill"  was  neither 
prejudicial  nor  plain  error  on  theory  that  it 
equated  premeditation  with  intent  to  kill.  D.C. 
Code  §  22-2401.  United  States  v.  Peterson,  509 
F.2d  408,  1974  U.S.  App.  LEXIS  5475  (C.A.D.C. 
1974). 

Although  inclusion  in  standard  first-degree 
murder  charge  of  insanity  instruction  that  in 
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determining  whether  premeditation  and  dehb- 
eration  has  been  proved  beyond  a  reasonable 
doubt  the  jury  might  consider  the  testimony  as 
to  the  defendant's  abnormal  mental  condition, 
coupled  with  instruction  on  role  of  an  expert 
medical  witness,  would  have  been  sufficient, 
giving  of  a  more  elaborate  instruction  which 
had  been  approved  by  defense  counsel  was  not 
prejudicial  and  did  not  constitute  plain  error. 
D.C.  Code  §  22-2401.  United  States  v  Peter- 
son, 509  F.2d  408,  1974  U.S.  App.  LEXIS  5475 
(C.A.D.C.  1974). 

Although  paragraph  as  to  presumption  of 
sanity  which  was  included  in  instruction  on 
issue  whether  defendant's  mental  condition  ne- 
gated ability  to  form  the  requisite  mental  state 
for  first-degree  murder  was  surplusage,  there 
was  no  plain  error  in  light  of  the  instruction's 
directive  that  the  presumption  no  longer  con- 
trolled when  evidence  of  an  abnormal  mental 
condition  was  introduced.  D.C.  Code  §  22-2401. 
United  States  v  Peterson,  509  F.2d  408,  1974 
U.S.  App.  LEXIS  5475  (C.A.D.C.  1974). 

Instruction  in  first-degree  murder  prosecu- 
tion as  to  whether  defendant  was  "incapable"  of 
premeditation  did  not  constitute  plain  and  prej- 
udicial error  where  defendant's  expert  witness 
testified  as  to  defendant's  ability  to  premeditate 
and  deliberate.  D.C.  Code  §  22-2401.  United 
States  V  Peterson,  509  F.2d  408, 1974  U.S.  App. 
LEXIS  5475  (C.A.D.C.  1974). 

In  murder  prosecution,  admission  of  testi- 
mony by  decedent's  wife  that  her  marriage  was 
trouble-free  did  not  constitute  plain  error  and 
hence  was  not  reviewable,  where  no  objection  to 
its  admission  was  made.  D.C.  Code  §§  22-2401, 
22-2403;  Fed.Rules  Crim.Proc.  rule  52(b),  18 
U.S.C.  United  States  v.  Smith,  490  F.2d  789, 
1974  U.S.  App.  LEXIS  10651  (C.A.D.C.  1974). 

Where  trial  judge's  charge  contained  two 
erroneous  instructions  equating  intent  with 
malice  as  essential  ingredient  of  murder  and 
stating  that  law  infers  or  presumes  malice  from 
use  of  deadly  weapon  in  commission  of  homi- 
cide and  both  instructions  were  later  reread  to 
jury  and  jury  returned  verdict,  not  of  first- 
degree  murder,  but  of  murder  in  second  degree 
and  jury  did  not  accept  whole  of  government's 
evidence  bearing  on  degree  of  defendant's  cul- 
pability, instructional  errors  would  be  noticed 
by  Court  of  Appeals  despite  defendant's  failure 
to  object  at  trial  and  would  require  reversal  of 
conviction  of  murder  in  second  degree.  D.C. 
Code  §§  22-2401,  22-3204;  Fed.Rules 
Crim.Proc.  rules  30,  52(b),  18  U.S.C.  United 
States  V  Wharton,  433  F.2d  451, 1970  U.S.  App. 
LEXIS  11384  (C.A.D.C.  1970). 

Challenge  made  for  first  time  to  Court  of 
Appeals  that  judge  who  pronounced  original 
sentence  in  homicide  case  was  only  judge  com- 
petent to  hear  and  act  upon  motions  to  reduce 
sentence  or  to  vacate  sentence  came  too  late. 
D.C.  Code  1961,  §§  22-2401,  22-2404;  U.S. 


Const.  Amend.  5;  Fed.Rules  Crim.Proc.  rules 
32(a,  c),  35,  52(b),  18  U.S.C.  Coleman  v  United 
States,  334  F.2d  558,  1964  U.S.  App.  LEXIS 
5495  (C.A.D.C.  1964). 

Conviction  for  first  degree  murder  committed 
in  robbing  a  grocery  store  would  be  reversed  by 
Court  of  Appeals  for  District  of  Columbia  where 
given  instruction  prejudicial  to  defendant  was 
fatally  defective,  regardless  of  whether  errors 
in  instruction  were  properly  preserved.  D.C. 
Code  1951,  §  22-2401.  Stewart  v  U.S.,  214  F.2d 
879,  1954  U.S.  App.  LEXIS  2790  (C.A.D.C. 
1954). 

Error  in  the  reception,  on  a  prosecution  for 
murder,  of  evidence  tending  to  show  accused 
was  guilty  of  adultery,  does  not  come  within  the 
exception  of  a  plain  error  in  a  matter  absolutely 
vital  to  defendant,  to  the  rule  requiring  objec- 
tion and  exception  to  review  error  below.  Budd 
V  U.S.,  48  App.D.C.  332,  1919  U.S.  App.  LEXIS 
2319  (1919). 

Driver/defendant  preserved  for  review  issue 
of  whether  admission  of  hearsay  statement  of 
passenger/driver  that  he  argued  with  another 
passenger  in  driver/defendant's  car  over  who 
would  use  knife  to  stab  passerby  required  sev- 
erance of  driver/defendant's  trial,  in  prosecu- 
tion of  five  defendants  arising  out  of  beating  of 
homeless  man  and  murder  and  assaults  of 
passersby  who  tried  to  intervene,  where  driver/ 
defendant  filed  a  pre-trial  motion  to  sever 
based  on  the  possibility  that  incriminating  out- 
of-court  statements  by  codefendants  might  be 
admitted,  and  at  trial  driver/defendant  ob- 
jected that  passenger/defendant's  hearsay 
statement  would  incriminate  him.  Perez  v. 
United  States,  968  A.2d  39,  2009  D.C.  App. 
LEXIS  57  (2009),  writ  of  certiorari  denied  by 
558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317, 
2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Murder  defendant  failed  to  preserve  for  ap- 
pellate review  his  contention  that  trial  court 
erred  in  redacting  his  statement  to  police  to 
remove  references  to  his  reason  for  avoiding 
neighborhood  in  which  murder  occurred  be- 
tween date  of  fight  alleged  to  have  motivated 
murder  and  date  of  murder,  by  failing  to  seek  to 
introduce  that  portion  of  his  statement  at  trial 
upon  being  given  opportunity  to  do  so,  or  to 
revisit  issue  of  its  admissibility  on  cross-exam- 
ination or  in  his  own  case.  Reams  v.  United 
States,  895  A.2d  914,  2006  D.C.  App.  LEXIS 
150  (2006). 

Murder  defendant's  failure  to  object  to  trial 
court's  reinstruction  after  jury  sent  its  second 
note  asking  for  clarification  of  the  term  "pre- 
meditation" meant  that  he  could  only  prevail  on 
his  claim  that  reinstruction  was  erroneous  by 
demonstrating  plain  error  so  clearly  prejudicial 
to  substantial  rights  as  to  jeopardize  very  fair- 
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ness  and  integrity  of  trial.  Bates  v.  U;iited 
States,  834  A.2d  85,  2003  D.C.  App.  LEXIS  624 
(2003). 

Defendant's  argument  that  introduction  of 
evidence  that  co-defendant  had  previously  been 
seen  with  gun  was  prejudicial  to  defendant  was 
not  raised  as  grounds  for  severing  murder  trial, 
nor  did  defendant  object  to  admissibility  of  gun 
evidence  on  that  ground  during  trial,  and  thus 
argument  would  be  reviewed  for  plain  error  on 
appeal.  McCullough  v.  United  States,  827  A.2d 
48,  2003  D.C.  App.  LEXIS  425  (2003). 

Defendant's  claim  that  prosecutor  improp- 
erly showed  to  jury  graphic  and  inflammatory 
color  photographs  during  rebuttal  argument  of 
murder  prosecution,  was  properly  preserved  for 
appellate  review,  where  trial  judge  considered 
the  propriety  of  prosecutor's  actions  and  gave 
curative  instruction  regarding  such  matter. 
Chatmon  v.  United  States,  801  A.2d  92,  2002 
D.C.  App.  LEXIS  359  (2002). 

Defendant  preserved  for  appellate  review  is- 
sue of  trial  court's  admission,  at  his  retrial  on 
charge  of  first-degree  premeditated  murder,  of 
girlfriend's  false  statements  regarding  defen- 
dant's identity  to  officer  who  came  to  girl- 
friend's home  to  arrest  defendant,  even  if  de- 
fendant failed  to  adequately  specify  grounds  for 
the  objection  at  retrial,  where  at  the  original 
trial  the  trial  court  made  a  pretrial  ruling  that 
the  statements  were  admissible  under  adoptive 
admission  exception  to  hearsay  rule,  and  trial 
court's  pretrial  comments  at  retrial  left  some 
ambiguity  as  to  whether  defense  counsel's  at- 
tempt to  preserve  objections  from  first  trial  was 
accepted  or  rejected.  Foreman  v.  United  States, 
792  A.2d  1043,  2002  D.C.  App.  LEXIS  44 
(2002). 

Prosecutor's  unobjected-to  statements  in 
closing  argument  appealing  to  jurors'  sympa- 
thy, describing  four  murders  with  which  defen- 
dant was  charged  as  "horrible  story"  and 
"nightmare,"  and  describing  murder  of  one  vic- 
tim as  "execution  followed  by  a  burning,"  did 
not  require  trial  court  to  intervene  in  order  to 
avoid  plain  error.  Crutchfield  v.  United  States, 
779  A.2d  307,  2001  D.C.  App.  LEXIS  182 
(2001). 

Defendant  did  not  demonstrate  plain  error  in 
eyewitness's  testifying  on  redirect  examination, 
after  defendant  first  raised  the  matter  on  cross- 
examination,  that  he  received  collect  calls  from 
an  inmate  who  told  him  not  to  testify  against 
defendant  in  murder  prosecution,  where  de- 
fense counsel  made  no  objection  to  the  redirect 
examination  and  never  moved  for  a  mistrial 
based  on  the  phone  calls.  Parker  v.  United 
States,  757  A.2d  1280,  2000  D.C.  App.  LEXIS 
198  (2000). 

Defendant  waived  review  of  whether  a  mis- 
trial should  have  been  declared  in  murder  pros- 
ecution after  a  juror  fell  asleep  during  a  portion 
of  the  cross-examination  of  a  government  wit- 


ness, where  defendant's  attorney  declined  the 
court's  invitation  to  repeat  the  relevant  ques- 
tioning, and  when  it  later  became  necessary  to 
seat  the  juror  as  a  regular,  defendant's  attorney 
made  no  objection.  D.C.  Code  1981,  §  22-2401. 
Fisher  v.  United  States,  749  A.2d  710,  2000 
D.C.  App.  LEXIS  54  (2000),  writ  of  certiorari 
denied  by  531  U.S.  1180,  121  S.  Ct.  1159,  148  L. 
Ed.  2d  1019,  2001  U.S.  LEXIS  1634,  69 
U.S.L.W.  3555  (2001). 

Transferred  intent  instruction  was  not  plain 
error;  even  if  first  shot  was  intended  for  other 
victim,  jury  need  not  have  transferred  that 
intent  to  actual  victim  to  find  defendant  guilty 
of  assaulting  victim  with  intent  to  murder 
while  armed,  in  light  of  overwhelming  evidence 
of  defendant's  specific  intent  to  assault  actual 
victim.  Howard  V.  United  States,  656  A.2d  1106, 
1995  D.C.  App.  LEXIS  29  (1995). 

Asserted  error  in  permitting  jury  to  "trans- 
fer" defendant's  specific  intent  to  murder  victim 
to  act  of  assaulting  two  unintended  victims  was 
not  so  obvious  or  readily  apparent  as  to  dem- 
onstrate plain  error  in  giving  of  transferred 
intent  instruction,  where  Maryland  Court  of 
Appeals  decision  in  Ford,  that  doctrine  of  trans- 
ferred intent  did  not  apply  where  intended 
victim  was  injured,  was  decided  after  defen- 
dant's trial  and  where  it  was  unclear  whether 
Ford's  limitation  on  transferred  intent  could  be 
reconciled  with  District  of  Columbia  Court  of 
Appeals'  interpretation  of  statute  under  which 
defendant  was  charged.  D.C.  Code  1981,  §  22- 
503.  Brooks  v.  United  States,  655  A.2d  844, 
1995  D.C.  App.  LEXIS  46  (1995). 

Defendant's  claim  of  instructional  error  on 
issue  of  transferred  intent  had  to  be  reviewed 
under  plain  error  standards,  where  defendant 
did  not  object  to  transferred  intent  instruction, 
twice  stating  that  he  was  satisfied  with  instruc- 
tion as  given.  Brooks  v.  United  States,  655  A.2d 
844,  1995  D.C.  App.  LEXIS  46  (1995). 

Trial  court  did  not  commit  plain  error  in 
failing  to  instruct  jury  on  lesser  included  of- 
fense of  second-degree  felony  murder,  given 
uncertainty  as  to  whether  such  category  even 
existed,  or  whether  it  would  fit  defendant's 
circumstances.  Everetts  v.  United  States,  627 
A.2d  981,  1993  D.C.  App.  LEXIS  158  (1993), 
writ  of  certiorari  denied  by  513  U.S.  848,  115  S. 
Ct.  144,  130  L.  Ed.  2d  84,  1994  U.S.  LEXIS 
5983,  63  U.S.L.W.  3260  (1994). 

Defendant's  failure  to  advance  in  trial  court 
in  her  prosecution  for  murder  and  kidnapping 
her  theory  of  admissibility  for  proffered  testi- 
mony by  her  mother  as  to  what  defendant  told 
her  mother  on  the  telephone  after  her  encoun- 
ter with  murder  victim  on  day  he  was  kid- 
napped and  murdered  precluded  her  from  rely- 
ing upon  such  theory  on  appeal.  D.C.  Code 
1981,  §§  22-2101,  22-2401,  22-3202.  Ford  v. 
United  States,  487  A.2d  580,  1984  D.C.  App. 
LEXIS  584  (1984). 
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Even  if  it  was  error  for  trial  court  in  murder 
and  kidnapping  prosecution  to  permit  impeach- 
ment of  defendant  on  basis  of  her  omission  to 
tell  police  of  her  encounter  with  murder  victim 
on  day  of  his  death,  it  was  not  plain  error 
affecting  defendant's  substantial  rights,  since 
evidence  against  her  was  strong.  D.C.  Code 
1981,  §§  22-2101,  22-2401,  22-3202.  Ford  v. 
United  States,  487  A.2d  580,  1984  D.C.  App. 
LEXIS  584  (1984). 

Error  on  part  of  trial  court  when,  having 
agreed  to  instruct  jury  on  both  voluntary  and 
involuntary  manslaughter,  it  omitted  latter  in- 
struction from  its  charge  in  prosecution  for 
first-degree  murder  was  not  a  basis  for  obtain- 
ing reversal  under  plain  error  rule  in  absence  of 
a  showing  that  defendant  was  deprived  of  sub- 
stantial rights.  D.C.  Code  1981,  §§  22-2401, 
22-2405,  22-3202,  22-3204;  Criminal  Rule  30. 
Morris  v.  United  States,  469  A.2d  432,  1983 
D.C.  App.  LEXIS  520  (1983). 

Defendant  could  not  argue  for  first  time  on 
appeal  that  District  of  Columbia  felony-murder 
statute  was  unconstitutional.  D.C.  Code  1981, 
§  22-2401.  Garris  v.  United  States,  465  A.2d 
817,  1983  D.C.  App.  LEXIS  455  (1983),  writ  of 
certiorari  denied  by  465  U.S.  1012,  104  S.  Ct. 
1013,  79  L.  Ed.  2d  243,  1984  U.S.  LEXIS  967, 
52  U.S.L.W.  3551  (1984). 

—  Scope  of  review. 

Where  defendant  moved  to  dismiss  jury  after 
first  part  of  bifurcated  trial,  he  could  not  com- 
plain that  finding  on  "sound  memory  and  dis- 
cretion" was  made  by  the  court  in  the  second 
phase  of  the  trial  rather  than  in  the  first  phase 
of  the  trial.  D.C.  Code  §  22-2401.  United  States 
v.  Green,  463  F.2d  1313,  1972  U.S.  App.  LEXIS 
9026  (C.A.D.C.  1972). 

Where  evidence  unmistakably  showed  ac- 
cused's guilt  of  first  degree  murder,  rule  autho- 
rizing appellate  court  to  notice  plain  error  not 
assigned  could  not  be  applied.  Morris  v.  U.S.,  61 
F.2d  520,  1932  U.S.  App.  LEXIS  4322  (1932). 

Murder  defendant's  unpreserved  claim  of  er- 
ror with  respect  to  trial  court's  redaction  of  his 
statement  to  police  was  subject  to  appellate 
review  for  plain  error  only.  Reams  v.  United 
States,  895  A.2d  914,  2006  D.C.  App.  LEXIS 
150  (2006). 

Standard  of  review  to  determine  whether 
trial  court's  error  in  admitting  non-testifying 
co-defendant's  videotaped  confession,  as  well  as 
plea  allocutions  of  non-testifying  co-defendants 
was  for  error  of  constitutional  magnitude,  in 
murder  prosecution.  Morten  v.  United  States, 
856  A.2d  595,  2004  D.C.  App.  LEXIS  422 
(2004). 

Trial  court's  adoption,  without  alteration,  of 
Government's  submission  with  respect  to  de- 
fendant's motion  to  vacate  murder  conviction 
necessitated  a  more  careful  review  by  appellate 
court.  D.C.  Code  1981,  §§  22-2401  to  22-3202, 


23-110.  Frederick  v.  United  States,  741  A.2d 
427,  1999  D.C.  App.  LEXIS  277  (1999). 

Mixed  question  of  law  and  fact  presented  on 
consolidated  appeals  of  murder  conviction  and 
denial  of  motion  to  vacate  conviction  implicated 
a  basic  constitutional  liberty,  namely,  the  right 
of  a  criminal  defendant  to  the  effective  assis- 
tance of  counsel,  and  Court  of  Appeals'  stan- 
dard-of-review  calculus  was  required  to  take 
into  account  that  important  reality.  U.S.C. 
Const.Amend.  6;  D.C.  Code  1981,  §§  22-2401  to 
22-3202,  23-110.  Frederick  v.  United  States, 
741  A.2d  427,  1999  D.C.  App.  LEXIS  277 
(1999). 

Defendant's  conviction  for  first-degree  mur- 
der as  aider  and  abettor  in  connection  with 
street  shooting  was  required  to  be  affirmed  if 
there  was  sufficient  evidence  from  which  rea- 
sonable juror  could  infer  that  he  intentionally 
engaged  in  conduct  from  which  death  was 
likely  to  occur  as  a  probable  consequence.  D.C. 
Code  1981,  §§  22-105,  22-2401.  Daniels  v. 
United  States,  738  A.2d  240,  1999  D.C.  App. 
LEXIS  198  (1999). 

On  review  of  sufficiency  of  evidence  for  first- 
degree  murder  convictions  arising  from  street 
shooting.  Court  of  Appeals  was  required  to 
determine  whether  facts  supported  inference 
that  defendants  intentionally  killed  another 
human  being  with  premeditation  and  delibera- 
tion. D.C.  Code  1981,  §  22-2401.  Daniels  v. 
United  States,  738  A.2d  240,  1999  D.C.  App. 
LEXIS  198  (1999). 

Claimed  error  in  imposing  consecutive  sen- 
tences for  robbery  and  felony-murder  and  in 
imposing  additional  consecutive  sentences  was 
rendered  moot  by  resentencing  during  pen- 
dency of  appeal.  D.C.  Code  1973,  §§  22-2401, 
22-2901,  22-3202,  22-3202(a)(2).  Turner  v. 
United  States,  443  A.2d  542,  1982  D.C.  App. 
LEXIS  307  (1982). 

Searches  and  seizures. 

Testimony  of  eyewitness  to  crime  of  murder 
and  robbery  need  not  be  suppressed  because 
police  had  learned  from  defendants  during  pe- 
riod of  illegal  detention  of  the  existence  and 
identity  of  such  eyewitness.  D.C.  Code  1961, 
§  22-2401;  Fed.Rules  Crim.Proc.  rule  5(a),  18 
U.S.C.  Smith  v.  United  States,  324  F.2d  879, 
1963  U.S.  App.  LEXIS  4121  (C.A.D.C.  1963), 
writ  of  certiorari  denied  by  377  U.S.  954,  84  S. 
Ct.  1632,  12  L.  Ed.  2d  498,  1964  U.S.  LEXIS 
1168  (1964). 

Sentence  and  punishment. 

—  Good  conduct  credits,  sentence  and 
punishment. 

Inmate  serving  mandatory  minimum  sen- 
tence of  20  years  for  conviction  of  first-degree 
felony-murder  was  entitled  to  credits  under 
District  of  Columbia  Good  Time  Credits  Act; 
statute  under  which  defendant  was  sentenced 
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was  not  specifically  exempted  from  provisions 
for  institutional  good  time  credits  under  Act. 
D.C.  Code  1981,  §§  22-2401,  22-2404,  24- 
428(a),  24-434.  Cunningham  v.  Williams,  711  F. 
Supp.  644,  1989  U.S.  Dist.  LEXIS  5351  (1989), 
reversed  by  954  F.2d  760,  293  U.S.  App.  D.C. 
329,  1992  U.S.  App.  LEXIS  1059  (1992). 

—  Harmless  or  reversible  error,  sentence 

and  punishment. 

Under  statutory  proviso  that  in  homicide 
cases  tried  prior  to  March  22,  1962,  and  before 
court  for  sentence  or  resentence,  judge,  in  sole 
discretion,  may  consider  circumstances  in  mit- 
igation and  aggravation  and  make  determina- 
tion of  whether  case  justifies  life  sentence. 
Congress  intended  and  due  process  consider- 
ations required  appropriate  hearing  as  to  all 
factors  bearing  upon  choice  of  sentences,  and 
failure  to  accord  hearing  required  reversal. 
D.C.  Code  1961,  §§  22-2401,  22-2404;  U.S. 
Const.  Amend.  5;  Fed. Rules  Crim.Proc.  rules 
32(a,  c),  35,  52(b),  18  U.S.C.  Coleman  v.  United 
States,  334  F2d  558,  1964  U.S.  App.  LEXIS 
5495  (C.A.D.C.  1964). 

Trial  court  committed  plain  error  by  sentenc- 
ing felony  murder  defendant,  in  violation  of 
Apprendi,  to  life  without  parole  based  on  its 
determination  that  three  aggravating  factors 
existed;  although  jury's  verdict  supported  the 
existence  of  the  aggravating  factor  that  the 
crime  was  committed  during  a  robbery,  the 
other  aggravating  factors,  i.e.,  that  the  crime 
was  heinous  or  cruel  and  that  the  victim  was 
vulnerable  due  to  age  or  infirmity,  were  not 
supported  by  corresponding  jury  findings. 
Keels  V.  United  States,  785  A.2d  672,  2001  D.C. 
App.  LEXIS  243  (2001). 

—  Juvenile  offenders,  sentence  and  pun- 

ishment. 

Youth  Corrections  Act  did  not  bar  trial  judge 
from  sentencing  defendant,  who  was  under  22 
years  of  age  at  time  of  conviction  for  first- 
degree  felony  murder,  to  a  youth  term  against 
the  recommendation  of  youth  center  officials. 
D.C.  Code  §  22-2401;  18  U.S.C.  §  5010(e). 
United  States  v.  Dancy  510  F.2d  779,  1975  U.S. 
App.  LEXIS  16781  (C.A.D.C.  1975). 

Trial  judge's  conclusions  that  defendant  who 
was  under  22  years  of  age  at  time  of  conviction 
for  first-degree  felony  murder  was  criminally 
oriented  and  sophisticated  in  the  ways  of  the 
world  did  not  amount  to  an  explicit  finding  that 
defendant  would  not  derive  benefit  from  treat- 
ment under  the  Youth  Corrections  Act.  D.C. 
Code  §  22-2401;  18  U.S.C.  §  5010(c-e).  United 
States  V.  Dancy  510  F.2d  779,  1975  U.S.  App. 
LEXIS  16781  (C.A.D.C.  1975). 

Trial  court  did  not  err  in  refusing  sentencing 
under  Youth  Corrections  Act  to  defendant  who 
had  past  history  of  crime,  who  showed  no 
remorse  at  murder,  and  who  had  previously 


been  sentenced  under  the  Act  but  escaped  from 
custody  18  U.S.C.  §  5005  et  seq.;  D.C.  Code 
§§  22-2401,  22-2901.  United  States  v.  Butler, 
481  R2d  531,  1973  U.S.  App.  LEXIS  9158 
(C.A.D.C.  1973). 

Twenty-year-old  defendant,  who  had  been 
convicted  of  first-degree  felony-murder,  as  well 
as  attempted  robbery  while  armed  and  carrying 
a  dangerous  weapon,  in  violation  of  District  of 
Columbia  law,  was  ineligible  to  receive  an  in- 
determinate adult  sentence  pursuant  to  statute 
governing  fixing  of  eligibility  for  parole  at  time 
of  sentencing,  as  recommended  in  report  pre- 
pared in  accordance  with  Federal  Youth  Correc- 
tions Act.  D.C.  Code  §§  22-2401,  22-2404,  22- 
3202,  22-3204;  Fed.Rules  Crim.Proc.  rule  35, 18 
U.S.C;  18  U.S.C.  §§  4208(a)(2),  5010(e). 
United  States  v.  Tillman,  374  F.  Supp.  215, 
1974  U.S.  Dist.  LEXIS  9524  (1974). 

Trial  judge  had  discretionary  authority  to 
impose  a  sentence  under  Federal  Youth  Correc- 
tions Act  against  an  accused  who  had  been 
convicted  of  first-degree  felony-murder.  D.C. 
Code  §§  22-2401,  22-2404;  18  U.S.C.  §§  5005 
et  seq.,  5010(a,  b).  United  States  v.  Stokes,  365 
A.2d  615,  1976  D.C.  App.  LEXIS  398  (1976). 

—  Life  sentence,  sentence  and  punish- 

ment. 

Defendant  was  permissibly  sentenced  to  life 
imprisonment  without  possibility  of  parole  for 
first-degree  murder  while  armed;  aggravating 
circumstances,  that  murder  was  especially  hei- 
nous, atrocious,  or  cruel  and  that  78-year-old 
victim  was  especially  vulnerable  due  to  her  age, 
existed,  crime  involved  violation  of  trust  and 
extreme  disregard  for  human  life,  and  motive 
for  killing  was  so  defendant  could  avoid  return- 
ing to  jail  because  victim  had  seen  defendant's 
face.  D.C.  Code  1981,  §§  22-2401,  22- 
2404.1(b)(4,  10),  (c),  22-3202.  Henderson  v. 
United  States,  678  A.2d  20,  1996  D.C.  App. 
LEXIS  107  (1996). 

—  Nature  and  extent  of  punishment. 

On  remand  of  felony  murder  case,  defendant 
was  not  entitled  to  have  resentencing  occur 
before  a  different  judge,  as  he  made  no  claim  of 
actual  or  apparent  bias  by  the  trial  judge  who 
heard  the  evidence  and  was  therefore  presump- 
tively best  equipped  to  exercise  sentencing  dis- 
cretion, and  he  did  not  provide  any  reason  to 
establish  a  doubt  that  the  judge  would  exercise 
that  discretion  conscientiously  and  in  accor- 
dance with  the  law.  Keels  v.  United  States,  785 
A.2d  672,  2001  D.C.  App.  LEXIS  243  (2001). 

Aggravating  factor  for  sentencing  purposes, 
that  murder  was  especially  heinous,  atrocious, 
or  cruel,  existed  in  prosecution  for  first-degree 
murder  while  armed;  medical  testimony  estab- 
lished that  victim  suffered  numerous  bruises, 
abrasions,  scrapes,  and  stab  wounds  to  her 
back,  victim  was  attempting  to  avoid  attack. 
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victim's  throat  was  cut  deeply  while  she  was 
alive,  and  victim  was  strangled  so  as  to  result 
in  death.  D.C.  Code  1981,  §§  22-2401,  22- 
2404.1(b)(4),  (c),  22-3202.  Henderson  v.  United 
States,  678  A.2d  20,  1996  D.C.  App.  LEXIS  107 
(1996). 

Aggravating  factor  for  sentencing  purposes, 
that  78-year-old  victim  was  especially  vulnera- 
ble due  to  her  age,  existed  in  prosecution  for 
first-degree  murder  while  armed,  despite  fact 
that  victim  was  in  excellent  physical  condition 
for  woman  of  78  years  of  age;  at  time  of  inci- 
dent, defendant  was  37-year-old  man  in  good 
health  who  could  easily  overcome  will  of  78- 
year-old  woman,  and  evidence  suggested  that 
defendant  easily  overcame  victim's  will.  D.C. 
Code  1981,  §§  22-2401,  22-2404.  l(b)(  10),  (c), 
22-3202.  Henderson  v  United  States,  678  A.2d 
20,  1996  D.C.  App.  LEXIS  107  (1996). 

Where  course  of  action  taken  by  defendant  in 
taking  part  in  burglary  and  attempted  armed 
robbery  during  which  a  murder  occurred  vio- 
lated two  separate  felony-murder  statutes, 
which  required  proof  of  different  elements  for 
conviction,  imposition  of  two  concurrent  sen- 
tences was  permissible  for  one  murder.  D.C. 
Code  1981,  §§  22-1801(a),  22-2401,  22-3202. 
Adams  v  United  States,  466  A.2d  439,  1983 
D.C.  App.  LEXIS  483  (1983). 

Jury  verdict  that  defendant  was  guilty  of 
kidnapping  while  armed  supported  trial  court's 
finding  that  murder  was  committed  during  the 
course  of  a  kidnapping,  as  an  aggravating  fac- 
tor in  sentencing  for  first-degree  murder  while 
armed.  United  States  v  Parker,  136  WLR  141 
(Super.  Ct.  2008). 

—  Powers  of  successor  judge,  sentence 
and  punishment. 

Judge  who  deemed  himself  competent  to  act 
upon  post  trial  motions  to  reduce  sentence  and 
vacate  sentence,  after  judge  who  had  pro- 
nounced sentence  retired  and  undertook  no 
new  assignments,  was  not  disqualified  from 
passing  upon  motions  predicated  upon  proviso 
permitting  life  sentences  in  murder  cases  be- 
fore court  for  sentence  or  resentence  by  fact 
that  he  was  not  judge  who  had  originally  pre- 
sided. D.C.  Code  1961,  §§  22-2401,  22-2404; 
U.S.  Const.  Amend.  5;  Fed. Rules  Crim.Proc. 
rules  32(a,  c),  35,  52(b),  18  U.S.C.  Coleman  v 
United  States,  334  F.2d  558,  1964  U.S.  App. 
LEXIS  5495  (C.A.D.C.  1964). 

Speedy  trial  rights. 

On  record,  defendant  suffered  no  prejudice  as 
result  of  pretrial  delay  in  presenting  coherent 
and  comprehensive  alibi  defense,  and  accused 
was  not  denied  his  Sixth  Amendment  right  to 
speedy  trial  by  17-month  delay  between  first 
arrest  and  trial  on  charges  of  armed  robbery 
and  felony-murder.  D.C.  Code  1981,  §§  22- 
2401,  22-2901,  22-3202;  U.S.  Const.Amend.  6. 


Tribble  v  United  States,  447  A.2d  766,  1982 
D.C.  App.  LEXIS  380  (1982). 

Twenty-month  delay  between  defendant's  ar- 
rest and  a  second  trial  in  which  he  was  con- 
victed of  possession  of  dangerous  weapon  and 
four  counts  of  first-degree  murder  was  not  so 
unreasonable,  in  absence  of  substantial  show- 
ing of  prejudice,  as  to  require  that  charges  be 
dismissed,  in  light  of  fact  that  there  were  no 
tactical  or  self-serving  delays  caused  by  Gov- 
ernment, that  most  of  the  time  chargeable  to 
Government  lapsed  due  to  institutional  delays 
and  that  defendant  was  responsible  for  or  ac- 
quiesced in  much  of  the  delay.  D.C.  Code  §§  22- 
2401,  22-3204.  Strickland  v  United  States,  389 
A.2d  1325,  1978  D.C.  App.  LEXIS  478  (1978), 
writ  of  certiorari  denied  by  440  U.S.  926,  99  S. 
Ct.  1258,  59  L.  Ed.  2d  481,  1979  U.S.  LEXIS 
927  (1979). 

Stipulations. 

In  homicide  prosecution,  testimony  of  four 
eyewitnesses  to  explosion  which  caused  deaths 
was  admissible  notwithstanding  defendants'  of- 
fer to  stipulate  cause  of  death,  which  would 
have  substantially  diluted  force  of  proof,  and, 
considering  restrictions  imposed  by  the  court, 
testimony  of  certain  other  witnesses  and  testi- 
mony concerning  autopsies  was  properly  ad- 
mitted. D.C.  Code  §  22-2401.  United  States  v 
Sampol,  636  F.2d  621,  1980  U.S.  App.  LEXIS 
14134  (C.A.D.C.  1980). 

Limited  circumstances  warranting  exception 
to  general  rule  that  party  may  not  be  forced  to 
accept  stipulation  in  lieu  of  testimonial  or  tan- 
gible evidence  were  not  present  in  murder  case, 
and  thus,  trial  court  did  not  err  in  refusing  to 
compel  Government  to  accept  stipulation  as  to 
medical  examiner's  testimony  and  number  and 
place  of  gunshot  wounds;  there  were  significant 
differences  between  evidentiary  value  of  chal- 
lenged evidence,  which  included  autopsy  pho- 
tographs, and  that  of  proposed  stipulation,  and 
there  was  reasonable  likelihood  that  jury  was 
expecting  testimony  from  medical  examiner  as 
well  as  autopsy  photographs,  and  if  that  evi- 
dence were  replaced  with  the  reading  of  a 
stipulation,  jury  might  well  have  felt  that  Gov- 
ernment was  trying  to  hide  something  and,  as  a 
result,  penalized  Government  by  drawing  neg- 
ative inferences  against  its  case.  D.C.  Code 
1981,  §  22-2401.  Daniels  v  United  States,  738 
A.2d  240,  1999  D.C.  App.  LEXIS  198  (1999). 

Validity. 

Statute  providing  that  whoever  without  pur- 
pose to  do  so  kills  another  in  perpetrating 
robbery  is  guilty  of  murder  in  first  degree  is  not 
unconstitutionally  vague.  D.C.  Code  §  22-2401. 
Waller  v  United  States,  389  A.2d  801,  1978 
D.C.  App.  LEXIS  482  (1978),  writ  of  certiorari 
denied  by  446  U.S.  901,  100  S.  Ct.  1824,  64  L. 
Ed.  2d  253,  1980  U.S.  LEXIS  2108  (1980). 

Venue. 

In  homicide  prosecution  arising  out  of  assas- 
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sination,  no  error  was  shown  in  denial  of  mo- 
tion for  change  of  venue.  18  U.S.C.  §§  1111, 
1116,  1117;  D.C.  Code  §  22-2401.  United  States 
V.  Sampol,  636  F.2d  621,  1980  U.S.  App.  LEXIS 
14134  (C.A.D.C.  1980). 

Verdict  or  findings  of  fact. 

Where  separate  counts  charge  both  first- 
degree  murder  and  second-degree  murder,  a 
defendant  desiring  to  have  submitted  the  sec- 
ond-degree count  solely  as  a  lesser  included 
offense  must  make  a  request  for  striking  that 
count,  and  in  absence  of  such  request,  verdict  of 
second-degree  murder  in  addition  to  first-de- 
gree murder  is  akin  to  special  finding  sought  by 
prosecution  and  acquiesced  in  by  defense  as  to 
state  of  mind  concerning  homicide  apart  from 
intent  as  to  felony.  Fuller  v.  United  States,  407 
F.2d  1199,  1967  U.S.  App.  LEXIS  4480 
(C.A.D.C.  1967),  writ  of  certiorari  denied  by  393 
U.S.  1120,  89  S.  Ct.  999,  22  L.  Ed.  2d  125,  1969 
U.S.  LEXIS  2411  (1969). 

Any  error  in  submitting  lesser  included  of- 
fense of  manslaughter  in  prosecution  on  charge 
of  first  degree  murder  was  not  prejudicial  when 
a  verdict  of  manslaughter  was  not  returned. 
D.C.  Code  1961,  §  22-2401.  Hansborough  v. 
U.S.,  308  F2d  645,  1962  U.S.  App.  LEXIS  4033 
(C.A.D.C.  1962). 

It  was  within  prerogative  of  jury  to  acquit,  on 
a  felony-murder  charge,  a  codefendant  who  was 
not  present  at  scene  of  the  killing,  and  and  to 
return  a  verdict  of  guilty  of  felony-murder  as  to 
defendant,  even  though  both  defendants  were 
found  guilty  of  the  same  robbery  and  even 
though  jury  could  have  returned  a  felony-mur- 
der verdict  of  guilty  as  to  both  defendants.  D.C. 
Code  1951,  §  22-2401.  Coleman  v.  U.S.,  295 
F2d  555,  1961  U.S.  App.  LEXIS  3632  (C.A.D.C. 
1961). 

Permitting  of  jury  to  find  defendant,  charged 
with  murder  in  first  degree  and  defending 
solely  on  ground  of  insanity,  guilty  of  murder  in 
second  degree,  held  not  open  to  objection  by 
defendant  if  defendant  were  guilty  of  first  de- 
gree murder  as  matter  of  law  if  sane,  since 
mistake  in  such  case  would  not  be  to  defen- 
dant's prejudice.  Owens  v  U.S.,  85  F.2d  270, 
1936  U.S.  App.  LEXIS  4088  (1936). 

Upon  an  indictment  for  assault  and  battery 
on  H.  with  intent  to  kill  him,  a  verdict,  "Guilty 
of  an  assault  by  shooting  H.  with  intent  to  kill," 
is  substantially  a  verdict  of  guilty.  U.S.  v.  Lloyd, 
26  FCas.  987,  1834  U.S.  App.  LEXIS  269 
(1834). 

Alternate  juror's  being  overheard  by  other 
jurors  regarding  her  concerns  of  intimidation 
did  not  entitle  defendant  to  a  mistrial  of  mur- 
der prosecution  on  ground  of  juror  intimida- 
tion, where  defense  counsel  took  contradicting 
position  at  trial  and  requested  that  alternate 
juror  be  substituted  as  a  deliberating  juror, 
which  was  denied,  alternate  juror  was  dis- 


missed when  the  others  retired  to  deliberate, 
and  the  remaining  jurors  assured  the  court 
that  they  could  consider  the  case  impartially. 
Parker  v.  United  States,  757  A.2d  1280,  2000 
D.C.  App.  LEXIS  198  (2000). 

Jury  could  not  have  improperly  convicted 
defendant  of  second-degree  felony  murder,  even 
if  such  offense  existed,  instead  of  second-degree 
murder  as  a  lesser  included  offense  of  felony 
murder,  though  trial  court  parenthetically  cou- 
pled second-degree  murder  with  the  charged 
predicate  felonies  in  felony  murder  verdict 
form;  second-degree  felony  murder  would  in- 
volve a  nonpurposeful  killing  during  the  com- 
mission of  a  felony  not  enumerated  in  the 
felony  murder  statute,  but  defendant  was 
charged  only  with  the  enumerated  felonies  of 
armed  burglary  or  housebreaking  and  robbery, 
and  the  court  instructed  that  a  conviction  for 
second-degree  murder  required  a  finding  of 
malice.  D.C.  Code  1981,  §  22-2401.  Fisher  v. 
United  States,  749  A.2d  710,  2000  D.C.  App. 
LEXIS  54  (2000),  writ  of  certiorari  denied  by 
531  U.S.  1180,  121  S.  Ct.  1159,  148  L.  Ed.  2d 
1019,  2001  U.S.  LEXIS  1634,  69  U.S.L.W.  3555 
(2001). 

Inconsistent  verdict  that  found  defendant 
guilty  of  second-degree  murder  as  a  lesser  in- 
cluded offense  of  felony  murder,  but  acquitted 
defendant  of  second-degree  murder  as  a  lesser 
included  offense  of  premeditated  murder,  did 
not  warrant  nullification  of  the  conviction.  D.C. 
Code  1981,  §  22-2401.  Fisher  v.  United  States, 
749  A.2d  710,  2000  D.C.  App.  LEXIS  54  (2000), 
writ  of  certiorari  denied  by  531  U.S.  1180,  121 
S.  Ct.  1159,  148  L.  Ed.  2d  1019,  2001  U.S. 
LEXIS  1634,  69  U.S.L.W.  3555  (2001). 

To  convict  defendant  of  felony-murder,  jury 
was  required  to  find  that  homicide  was  commit- 
ted within  scope  of  attempted  burglary  while 
armed,  and  not  merely  coincident  thereto.  Har- 
ris V.  United  States,  377  A.2d  34,  1977  D.C. 
App.  LEXIS  361  (1977). 

Weight  and  sufficiency  of  evidence. 

—  Commission  of  or  attempt  to  commit 
other  offense,  weight  and  sufficiency 
of  evidence. 

Evidence  that  deceased's  rings  came  into 
possession  of  one  defendant  immediately  after 
deceased  had  been  killed  and  evidence  that 
defendant  stated  that  she  had  gotten  the  rings 
from  the  victim  and  was  going  to  keep  them 
sustained  conviction  of  both  person  who  kept 
the  ring  and  person  who  aided  in  the  murder 
for  felony-murder  on  the  basis  of  robbery.  D.C. 
Code  §§  22-2401,  22-2901.  United  States  v. 
Mackin,  502  R2d  429,  1974  U.S.  App.  LEXIS 
7182  (C.A.D.C.  1974). 

Evidence,  including  the  testimony  of  an  eye- 
witness involving  all  three  defendants  in  the 
assault  upon  victim,  was  sufficient  to  support 


592 


Murder;  Manslaughter 


§  22-2101 


verdict  of  jury  finding  defendants  guilty  of 
felony-murder  and  assault  with  intent  to  com- 
mit rape  while  armed.  D.C.  Code  §§  22-501, 
22-2401,  22-2403,  22-2801,  22-3202.  United 
States  V.  Heinlein,  490  F.2d  725,  1973  U.S.  App. 
LEXIS  7581  (C.A.D.C.  1973). 

Evidence  sustained  conviction  of  first-degree 
felony-murder,  first-degree  premeditated  mur- 
der and  armed  robbery.  D.C.  Code  §§  22-2401, 
22-2901,  22-3202.  United  States  v.  Mack,  466 
F.2d  333,  1972  U.S.  App.  LEXIS  8681  (C.A.D.C. 
1972),  writ  of  certiorari  denied  by  409  U.S.  952, 
93  S.  Ct.  297,  34  L.  Ed.  2d  223,  1972  U.S. 
LEXIS  986  (1972). 

Evidence  was  sufficient  to  support  conviction 
of  murder  in  the  first  degree  by  homicide  while 
attempting  to  perpetrate  a  robbery  and  of  as- 
sault with  intent  to  rob.  Bowles  v.  United 
States,  439  F.2d  536,  1970  U.S.  App.  LEXIS 
6322  (C.A.D.C.  1970),  writ  of  certiorari  denied 
by  401  U.S.  995,  91  S.  Ct.  1240,  28  L.  Ed.  2d 
533,  1971  U.S.  LEXIS  2615  (1971). 

Proof  in  homicide  prosecution  was  legally 
sufficient  to  support  a  verdict  predicated  on 
thesis  that  shotgun  was  discharged  killing  vic- 
tim while  a  robbery  was  then  being  attempted. 
D.C.  Code  1961,  §§  22-2401,  22-2404.  Harrison 
v.  United  States,  387  F.2d  203,  1967  U.S.  App. 
LEXIS  6332  (C.A.D.C.  1967),  reversed  by  392 
U.S.  219,  88  S.  Ct.  2008,  20  L.  Ed.  2d  1047, 
1968  U.S.  LEXIS  1349  (1968). 

Evidence  of  eyewitness,  corroborated  by 
physical  details  otherwise  in  evidence,  sup- 
ported verdicts  finding  defendants  guilty  of 
first-degree  murder  and  housebreaking.  D.C. 
Code  1961,  §§  22-1801,  22-2401.  Brown  v. 
United  States,  375  F2d  310,  1966  U.S.  App. 
LEXIS  3854  (C.A.D.C.  1966),  writ  of  certiorari 
denied  by  388  U.S.  915,  87  S.  Ct.  2133, 18  L.  Ed. 
2d  1359,  1967  U.S.  LEXIS  1180  (1967). 

In  prosecution  under  District  of  Columbia 
murder-during-robbery  statute,  for  death  of  po- 
liceman whom  defendant  shot  and  killed  while 
policeman,  who  began  pursuit  some  minutes 
after  robbery,  was  pursuing  defendant,  evi- 
dence whether  asportation  was  continuing  was 
sufficient  to  sustain  conviction.  D.C.  Code  1951, 
§  22-2401.  Carter  v.  U.S.,  223  F2d  332,  1955 
U.S.  App.  LEXIS  3964  (C.A.D.C.  1955). 

Evidence  supported  conviction  of  murder 
while  perpetrating  robbery.  D.C.  Code  1940, 
§  22-2401.  Medley  v.  U.S.,  155  R2d  857,  1946 
U.S.  App.  LEXIS  2290  (1946). 

Evidence  sustained  conviction  for  murder 
committed  while  attempting  to  perpetrate  rob- 
bery. D.C.  Code  1940,  §  22-2401.  Mumforde  v. 
U.S.,  130  F2d  411,  1942  U.S.  App.  LEXIS  3113 
(1942). 

Purpose  to  kill,  in  homicide  in  perpetration  of 
felony,  though  essential  under  statute  defining 
first-degree  murder,  may  be  inferred  from  cir- 
cumstances attending  killing.  D.C.  Code  1929, 


T.  6,  §  21.  Jordon  v.  U.S.,  87  R2d  64,  1936  U.S. 
App.  LEXIS  2780  (1936). 

Evidence  held  to  sustain  verdict  of  first- 
degree  murder  of  restaurant  cashier  during 
robbery;  jury  being  justified  in  rejecting  testi- 
mony of  accused  that  he  became  excited  and 
shot  unintentionally.  D.C.  Code  1929,  T.  6, 
§§  21,  23.  Jordon  v.  U.S.,  87  R2d  64,  1936  U.S. 
App.  LEXIS  2780  (1936). 

For  purposes  of  proving  robbery  predicate  to 
capital  murder  offense,  evidence  was  sufficient 
to  conclude  that  defendant  intended  to  take 
victim's  motorcycle  and  helmet  and  that  such 
intention  was  at  least  in  part  motivation  for 
killing  where  map  found  on  defendant  was 
marked  in  spot  that  corresponded  to  location 
where  motorcycle  was  found,  mark  was  made 
after  murder  had  been  occurred,  and  motorcy- 
cle and  helmet  had  been  moved  to  point  where 
they  were  later  found,  showing  defendant's 
guilty  involvement  in  that  movement.  Code 
1950,  §  18.2-31(d)  (1988).  George  v.  Angelone, 
901  R  Supp.  1070,  1995  U.S.  Dist.  LEXIS 
15057  (1995),  affirmed  in  part  and  modified  in 
part  by  100  F3d  353,  1996  U.S.  App.  LEXIS 
29571  (4th  Cir.  Va.  1996). 

Evidence  established  beyond  a  reasonable 
doubt  that  robbery  was  committed  in  course  of 
murder;  eight  dollars  taken  from  defendant's 
pocket  was  wet  with  blood  which  was  analyzed 
and  found  to  be  consistent  with  victim's  blood 
type;  area  around  victim,  including  inside  of 
her  purse,  did  not  contain  any  money,  and  in 
victim's  entire  apartment  only  money  found 
was  a  few  coins  on  a  bedroom  dresser.  Clanton 
V.  Blair,  619  F.  Supp.  1491,  1985  U.S.  Dist. 
LEXIS  14795  (1985). 

Defendant's  conviction  for  first-degree  felony 
murder  while  armed  was  supported  by  evi- 
dence that  defendant  knew  of,  and  had  interest 
in,  large  amount  of  money  that  victim  was 
carrying  in  his  sock,  that  defendant  and  victim 
went  into  bedroom  and  closed  door,  that  defen- 
dant shot  victim,  and  that  when  witness  discov- 
ered victim  dead  in  bedroom,  victim's  pant  leg 
was  pulled  up,  his  sock  was  down,  and  his 
money  was  gone.  D.C.  Code  1981,  §§  22-2401, 
22-3202.  Busey  V.  United  States,  747  A.2d  1153, 
2000  D.C.  App.  LEXIS  63  (2000). 

Evidence  was  sufficient  to  support  defen- 
dant's convictions  for  first-degree  murder  while 
armed,  assault  with  intent  to  kill  while  armed, 
armed  robbery,  conspiracy  to  commit  armed 
robbery,  and  first-degree  burglary  while  armed; 
according  to  driver  of  get-away  vehicle,  defen- 
dant struggled  to  open  stolen  safe  in  vehicle 
following  murders  and  made  statement  about 
apparent  contents  of  safe,  and  other  witnesses 
testified  that  defendant  ran  to  vehicle  from 
victims'  house  with  codefendant,  that  defen- 
dant helped  count  out  money,  drugs,  and  other 
items  found  in  safe,  and  that  defendant  ulti- 
mately took  his  own  share,  including  a  diamond 
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ring  which  he  was  seen  wearing  shortly  ^fter 
the  murders.  D.C.  Code  1981,  §§  22-105(a), 
22-501,  22-1801(a),  22-2401,  22-2901,  22-3202. 
Dancy  v.  United  States,  745  A.2d  259,  2000 
D.C.  App.  LEXIS  12  (2000). 

Evidence  was  sufficient  to  sustain  felony 
murder  convictions,  despite  defendant's  claim 
that  government  did  not  prove  his  liability  as 
an  aider  and  abettor  because  shootings  were 
not  within  scope  of  shared  or  common  purpose, 
and  were  not  the  natural  and  probable  conse- 
quence of  underlying  felony  of  armed  burglary; 
after  entry  into  apartment  of  victims,  defen- 
dant continued  to  assist  in  criminal  enterprise 
after  shooter  had  made  clear  his  intention  to 
kill  victims,  and  jury  could  have  found  that 
shootings  were  a  means  of  facilitating  success- 
ful completion  of  burglary,  and  that  burglary 
and  killings  were  all  part  of  one  continuous 
chain  of  events.  Lee  v.  United  States,  699  A. 2d 
373,  1997  D.C.  App.  LEXIS  193  (1997). 

Evidence  of  defendant's  intent  to  rob  one 
victim  provided  sufficient  evidence  of  his  intent 
to  rob  second  victim  at  another  location  mo- 
ments later  to  support  finding  of  attempted 
robbery  as  predicate  for  felony  murder  convic- 
tion, where  incidents  were  close  to  each  other  in 
time  and  place,  there  was  somewhat  distinctive 
manner  of  carrying  out  robbery,  clothing  seen 
on  assailant  attempting  to  rob  was  similar  to 
clothing  seen  on  assailant  at  murder  scene,  and 
there  was  no  other  discernable  reason  for  de- 
fendant to  approach  other  victim.  D.C.  Code 
1981,  §§  22-2401,  22-2902,  22-3202.  Long  v. 
United  States,  687  A.2d  1331,  1996  D.C.  App. 
LEXIS  234  (1996). 

Evidence  that  defendant  and  two  accomplices 
entered  apartment  building  with  an  intent  to 
commit  an  assault,  and  that  initial  assault 
resulted  in  subsequent  encounter  between  de- 
fendant and  victim  resulting  in  death  of  victim 
was  sufficient  to  support  defendant's  conviction 
for  felony-degree  murder;  defendant's  initial 
entry  constituted  burglary,  and  was  "continu- 
ing offense"  for  purposes  of  felony-murder  stat- 
ute. D.C.  Code  1981,  §§  22-2401,  22-3202.  Mar- 
shall V.  United  States,  623  A.2d  551,  1992  D.C. 
App.  LEXIS  165  (1992). 

Although  facts  strongly  suggested  desire  to 
complete  illegal  sale  of  drugs,  there  was  insuf- 
ficient evidence  for  jury  to  find  specific  intent  to 
rob,  as  required  for  convictions  of  felony-mur- 
der while  armed,  assault  with  intent  to  commit 
robbery  while  armed,  and  attempted  robbery 
while  armed.  D.C.  Code  1981,  §§  22-501,  22- 
2401,  22-2902,  22-3202.  Jones  v.  United  States, 
516  A.2d  929,  1986  D.C.  App.  LEXIS  519 
(1987),  writ  of  certiorari  denied  by  481  U.S. 
1054,  107  S.  Ct.  2193,  95  L.  Ed.  2d  848,  1987 
U.S.  LEXIS  2179,  55  U.S.L.W.  3776  (1987). 

Defendant's  conviction  for  felony-murder 
predicated  on  attempted  armed  robbery  was 
supported  by  sufficient  evidence;  jury  could 


have  concluded  there  existed  joint  scheme  to 
rob  truck's  occupants  including  decedent,  and 
that  fatal  shot,  which  was  fired  within  minutes 
after  robbery  had  commenced,  was  natural  and 
probable  consequence  of  attempted  robbery, 
and  not  merely  coincidental  in  time  and  place 
to  robbery.  West  v.  United  States,  499  A.2d  860, 
1985  D.C.  App.  LEXIS  515  (1985). 

Defendant's  conviction  for  felony-murder 
predicated  on  attempted  armed  robbery,  was 
supported  by  sufficient  evidence;  defendant  ini- 
tiated confrontation  by  calling  codefendants 
over  to  truck  to  "bust  it  up"  upon  victims' 
attempted  escape,  his  behavior  in  close  proxim- 
ity and  clear  association  with  others  worked  to 
intimidate  victims,  and  defendant  pushed  two 
victims  up  against  truck  and  proceeded  to 
check  or  search  them  during  robbery.  West  v. 
United  States,  499  A.2d  860,  1985  D.C.  App. 
LEXIS  515  (1985). 

Evidence  that  defendant  aided  and  abetted 
codefendant  in  crime  of  robbing  decedent  and 
burglarizing  her  home  was  sufficient  to  sustain 
conviction  of  felony-murder.  D.C.  Code  1981, 
§§  22-502,  22-1801(a),  22-2401,  22-2402,  22- 
3202,  22-3204.  Adams  v.  United  States,  466 
A.2d  439,  1983  D.C.  App.  LEXIS  483  (1983). 

Evidence  sustained  defendant's  convictions 
for  felony-murder,  robbery,  and  first-degree 
burglary.  D.C.  Code  §§  22-1801(a),  22-2401, 
22-2901.  Brown  v.  United  States,  464  A.2d  120, 
1983  D.C.  App.  LEXIS  437  (1983). 

Sufficient  evidence  connected  robbery  to 
deaths  to  sustain  defendant's  conviction  of  fel- 
ony-murder while  armed.  D.C.  Code  1973, 
§§  22-2401,  22-3202.  Head  v.  United  States, 
451  A.2d  615,  1982  D.C.  App.  LEXIS  437 
(1982). 

Defendant's  corroborated  admissions,  cou- 
pled with  Government's  evidence  of  crime  itself 
and  circumstantial  evidence  of  defendant's  par- 
ticipation reasonably  permitted  finding  of  guilt 
beyond  reasonable  doubt,  in  prosecution  for 
armed  robbery  and  felony-murder.  D.C.  Code 
1981,  §§  22-2401,  22-2901,  22-3202.  Tribble  v. 
United  States,  .447  A.2d  766,  1982  D.C.  App. 
LEXIS  380  (1982). 

Evidence  was  sufficient  to  support  verdict 
finding  defendant  guilty  of  felony-murder.  D.C. 
Code  §  22-2401.  Whalen  v.  United  States,  379 
A.2d  1152,  1977  D.C.  App.  LEXIS  269  (1977), 
reversed  by  445  U.S.  684,  100  S.  Ct.  1432,  63  L. 
Ed.  2d  715,  1980  U.S.  LEXIS  15  (1980). 

In  prosecution  for  first-degree  premeditated 
murder,  felony-murder,  and  first-degree  bur- 
glary, evidence  on  issues  of  intent  and  premed- 
itation and  deliberation  sustained  defendant's 
conviction.  D.C.  Code  §§  22-1801(a),  22-2401. 
Blango  V.  United  States,  373  A.2d  885,  1977 
D.C.  App.  LEXIS  315  (1977). 

Evidence,  mostly  circumstantial,  supported 
defendants'  conviction  for  felony-murder  alleg- 
edly perpetrated  during  robbery.  D.C.  Code 
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§§  22-2401,  22-2901,  22-3204.  Calhoun  v. 
United  States,  369  A.2d  605,  1977  D.C.  App. 
LEXIS  421  (1977). 

Evidence  was  sufficient  to  support  convic- 
tions for  aiding  and  abetting  robbery  and  for 
felony-murder.  D.C.  Code  §§  22-2401,  22-2901. 
Shanahan  v.  United  States,  354  A.2d  524,  1976 
D.C.  App.  LEXIS  501  (1976). 

Evidence  supported  implied  finding  that 
murder  took  place  in  course  of  robbery,  in 
prosecution  in  which  defendant  contended  that 
evidence  was  equally  consistent  with  lawful 
possession  of  goods  or  with  larceny  after  the 
homicide.  Womack  v.  United  States,  339  A.2d 
37,  1975  D.C.  App.  LEXIS  400  (1975). 

—  Commission  of  or  participation  in  act 
by  accused,  weight  and  sufficiency  of 
evidence. 

Direct  and  circumstantial  evidence  which  in- 
cluded testimony  of  eyewitnesses  and  of  accom- 
plice who  drove  truck  in  which  assailants  de- 
parted from  murder  scene  was  sufficient  to 
allow  jury  to  find  beyond  a  reasonable  doubt 
that  defendant  was  the  short,  stocky  man  with 
a  .38-caliber  firearm  who  was  at  the  scene  of  a 
double  murder  and  had  shot  the  two  victims. 
D.C.  Code  §§  22-2401,  22-3204.  United  States 
V.  De  Loach,  530  F.2d  990,  1975  U.S.  App. 
LEXIS  11259  (C.A.D.C.  1975),  writ  of  certiorari 
denied  by  426  U.S.  909,  96  S.  Ct.  2232,  48  L.  Ed. 
2d  834,  1976  U.S.  LEXIS  1882  (1976). 

Evidence  supported  conviction  of  codefen- 
dant  who  participated  in  robbery  but  who  did 
not  do  the  shooting  or  killing  of  another  in 
perpetrating  a  robbery.  D.C.  Code  1940,  §  22- 
2401.  Wheeler  v.  U.S.,  165  F.2d  225,  1947  U.S. 
App.  LEXIS  2054  (1947). 

Evidence  was  sufficient  to  establish  defen- 
dant's identity  as  a  perpetrator  of  a  murder, 
even  though  defendant  argued  that  the  only 
eyewitness  to  the  shooting  did  not  recognize 
him  as  one  of  victim's  assailants  and  that  the 
only  witness  who  directly  implicated  him  in  the 
crime  was  heavily  impeached,  most  notably  by 
the  witness's  repeated  failure  to  select  defen- 
dant's photograph  even  though  she  professed  to 
know  him;  the  core  of  the  witness's  testimony 
was  corroborated  by  substantial  independent 
evidence  at  trial,  including  testimony  of  the 
eyewitness,  who  stated  in  part  that  it  was 
defendant  who  fired  a  particular  handgun  out- 
side her  building  on  the  night  before  the  mur- 
der. McCraney  v.  United  States,  983  A.2d  1041, 
2009  D.C.  App.  LEXIS  604  (2009). 

Evidence  was  sufficient  to  support  convic- 
tions of  fifth  defendant  for  conspiracy  to  assault 
and  to  commit  murder,  and  first-degree  pre- 
meditated murder  while  armed,  in  trial  of  five 
defendants  arising  out  of  beating  of  homeless 
man  and  murder  and  assaults  of  passersby  who 
tried  to  intervene;  three  of  the  four  eyewit- 
nesses who  testified  for  the  prosecution  testi- 


fied that  fifth  defendant  joined  in  the  attack 
against  the  homeless  man  and  the  passerby 
who  was  stabbed  to  death.  Perez  v.  United 
States,  968  A.2d  39,  2009  D.C.  App.  LEXIS  57 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7527,  78  U.S.L.W.  3237  (2009),  writ 
of  certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
473,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7505, 
78  U.S.L.W.  3237  (2009). 

Instruction  on  felony  murder  with  predicate 
felony  of  carjacking,  stating  that  defendant  was 
guilty  as  an  aider  and  abettor  even  if  he  did  not 
intend  it,  so  long  as  it  was  a  natural  and 
probable  consequence  of  the  carjacking,  was 
improper,  as  carjacking  was  not  a  felony  enu- 
merated by  felony  murder  statute,  which,  in 
turn,  meant  that  defendant  was  not  guilty  of 
felony  murder  on  basis  of  carjacking  unless  he 
had  specific  intent  to  kill  victim.  Kitt  v.  United 
States,  904  A.2d  348,  2006  D.C.  App.  LEXIS 
440  (2006),  writ  of  certiorari  denied  by  552  U.S. 
824,  128  S.  Ct.  180,  169  L.  Ed.  2d  35,  2007  U.S. 
LEXIS  9135,  76  U.S.L.W.  3157  (2007). 

Evidence  was  sufficient  to  support  jury's  find- 
ing that  defendant  aided  and  abetted  the  co- 
defendant  in  committing  murder,  kidnapping, 
and  carjacking,  where  defendant  had  the  op- 
portunity to  disassociate  himself  from  the  co- 
defendant  at  several  points,  but  chose  to  stay 
when  victim  was  kidnapped,  stabbed,  and  shot, 
and  defendant  displayed  his  consciousness  of 
guilt  by  fleeing  from  the  police  and  attempting 
to  conceal  himself  in  some  bushes.  Johnson  v. 
United  States,  883  A.2d  135,  2005  D.C.  App. 
LEXIS  488  (2005). 

Sufficient  evidence  supported  conviction  for 
first-degree  premeditated  murder  while  armed; 
victim  died  from  wounds  coming  from  small 
gun,  eyewitnesses  had  seen  defendant  with 
such  a  gun,  defendant's  father  had  heard  de- 
fendant's voice  coming  from  direction  of  apart- 
ment where  shooting  took  place,  and  eyewit- 
nesses saw  defendant  flee  from  apartment 
complex  where  murder  took  place.  McCullough 
V.  United  States,  827  A.2d  48,  2003  D.C.  App. 
LEXIS  425  (2003). 

Convictions  on  an  aiding  and  abetting  theory 
for  first-degree  premeditated  murder  and  first- 
degree  felony  murder  were  supported  by  evi- 
dence that  defendant  arranged  meeting  for 
ostensible  purpose  of  buying  marijuana  from 
victim,  that  he  came  to  meeting  with  a  gun, 
that  he  and  co-defendants  all  drew  their  weap- 
ons as  if  on  cue  when  defendant  asked  co- 
defendant  what  he  thought  of  the  "weed,"  that 
defendant  during  armed  robbery  took  mari- 
juana from  victim  and  pager  from  victim's  as- 
sociate, and  that  he  shot  at  victim's  associate  as 
victim  sustained  fatal  gunshot  wound  to  head. 
Porter  v.  United  States,  826  A.2d  398,  2003 
D.C.  App.  LEXIS  421  (2003). 
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Evidence  was  sufficient  to  establish  defen- 
dant's liability  as  codefendant's  accomplice  in 
victim's  murder;  evidence  fairly  allowed  jury  to 
find  either  that  defendant  advised  and  incited 
codefendant  to  shoot  victim  or,  at  the  least,  that 
defendant  knowingly  participated  in  shooting, 
and  there  was  evidence  that  defendant  and 
victim  had  words,  that  defendant  then  con- 
ferred with  codefendant  and  warned  bystand- 
ers to  leave  because  something  was  about  to 
happen,  and  that  codefendant,  accompanied  by 
defendant,  then  pursued  victim  and  shot  him. 
Lloyd  V.  United  States,  806  A.2d  1243,  2002 
D.C.  App.  LEXIS  531  (2002). 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  for  first-degree  murder  in  con- 
nection with  street  shooting,  even  though  there 
was  no  direct  substantive  evidence  identifying 
defendant  by  name  in  the  act  of  shooting  vic- 
tim; two  men,  using  different  weapons,  partic- 
ipated in  shooting,  other  man  admitted  that  he 
was  one  of  two  men  involved,  defendant  stated 
that  he  was  "with"  other  man  in  intending  to 
"wet  the  Bama,"  defendant  got  out  of  vehicle 
with  other  man  while  carrying  what  appeared 
to  be  a  big  gun,  and  victim  was  shot  13  times. 
D.C.  Code  1981,  §  22-2401.  Daniels  v.  United 
States,  738  A.2d  240,  1999  D.C.  App.  LEXIS 
198  (1999). 

Sufficient  evidence  to  establish  defendant's 
identity  as  murderer  was  provided  by  one  wit- 
ness' testimony  that  defendant  threatened  her 
and  that  she  then  saw  defendant  point  gun  in 
victim's  direction  and  shoot  him,  by  testimony 
of  two  other  witnesses  that  they  saw  defendant 
shoot  victim,  and  by  testimony  of  two  witnesses 
that  they  saw  defendant  in  vicinity  of  murder 
at  time  of  murder.  Harris  v.  United  States,  668 
A.2d  839,  1995  D.C.  App.  LEXIS  247  (1995). 

Defendant's  conviction  of  first-degree  murder 
while  armed  was  supported  by  evidence  show- 
ing that  defendant  had  motive  to  kill  victim  as 
result  of  events  relating  to  their  drug  partner- 
ship, that  defendant  was  in  geographical  and 
temporal  proximity  to  murder,  that  he  was 
linked  to  codefendant  who  possessed  pistol  sto- 
len from  apartment  on  night  of  murder  in 
subsequent  break-in,  that  murder  was  con- 
nected to  break-in,  and  that  victim's  car,  in 
which  he  was  shot,  was  neatly  parked,  suggest- 
ing that  he  was  coaxed  to  stop;  deliberation  and 
premeditation  could  be  inferred  from  defen- 
dant's subsequent  participation  in  break-in  of 
apartment,  which  was  used  in  drug  business. 
D.C.  Code  1981,  §§  22-2401,  22-3202.  Void  v. 
United  States,  631  A.2d  374,  1993  D.C.  App. 
LEXIS  226  (1993). 

Fact  that  defendant  had  been  reading  news- 
papers, that  newspapers  had  identified  another 
person  as  being  involved  with  particular  homi- 
cide, and  that  defendant  had  gone  to  jail  to  visit 
codefendant  was  insufficient  to  show  that  de- 
fendant was  aware  of  the  participation  of  the 


other  in  the  homicide  and  was  thus  insufficient 
to  sustain  a  conviction  of  the  accessory  of  the 
fact.  Butler  v.  United  States,  481  A.2d  431, 
1984  D.C.  App.  LEXIS  433  (1984),  writ  of 
certiorari  denied  by  470  U.S.  1029,  105  S.  Ct. 
1398,  84  L.  Ed.  2d  786,  1985  U.S.  LEXIS  1273, 
53  U.S.L.W.  3634  (1985). 

Evidence  that  defendant  knew  person  who 
committed  murder,  that  the  person  had  a  key  to 
defendant's  apartment,  that  the  person 
changed  into  a  postal  uniform,  which  he  used  to 
gain  access  to  the  victim,  in  the  defendant's 
apartment  while  the  defendant  was  present, 
that  defendant  participated  in  the  scheme  by 
assisting  the  murderer  in  acquiring  a  postal 
vehicle,  and  that  the  murderer  left  his  gun  in 
defendant's  apartment  was  sufficient  to  sustain 
defendant's  conviction  as  an  accessory  after  the 
fact  to  the  murder.  Butler  v.  United  States,  481 
A.2d  431,  1984  D.C.  App.  LEXIS  433  (1984), 
writ  of  certiorari  denied  by  470  U.S.  1029,  105 
S.  Ct.  1398,  84  L.  Ed.  2d  786,  1985  U.S.  LEXIS 
1273,  53  U.S.L.W.  3634  (1985). 

In  prosecution  for  first-degree  murder,  evi- 
dence indicating  friendship  between  decedent 
and  her  work  supervisor  was  insufficient  to 
suggest  romantic  relationship  so  as  to  link 
supervisor  with  the  murder  where  sole  witness 
admitted  that  he  had  seen  supervisor  and  de- 
cedent only  talking  together  and  only  during 
working  hours  and  there  was  no  evidence  of 
kissing,  handholding,  or  any  other  overt  signs 
of  a  romantic  or  sexual  relationship  between 
decedent  and  supervisor.  Hall  v.  United  States, 
454  A.2d  314,  1982  D.C.  App.  LEXIS  507 
(1982). 

—  Defense  of  another,  weight  and  suffi- 

ciency of  evidence. 

Evidence  was  sufficient  to  disprove  defense  of 
a  third  party  in  second-degree  murder  prosecu- 
tion, though  defendant  claimed  he  shot  the 
victim  to  save  his  neighbor,  who  was  being  held 
by  victim  in  a  "head  lock,"  where  it  would  have 
been  unreasonable  to  believe  that  neighbor  was 
in  serious  danger,  given  relative  age,  size,  and 
physical  condition  of  the  combatants,  defen- 
dant did  not  act  from  an  honest  belief  that 
deadly  force  was  necessary,  as  he  shot  an  un- 
armed man  in  the  back  of  the  head  without 
giving  him  time  to  release  the  neighbor  and 
retreat,  and  the  situation  had  escalated  only 
when  defendant  drew  his  gun.  Fisher  v.  United 
States,  779  A.2d  348,  2001  D.C.  App.  LEXIS 
180  (2001),  writ  of  certiorari  denied  by  534  U.S. 
1095,  122  S.  Ct.  844,  151  L.  Ed.  2d  722,  2002 
U.S.  LEXIS  72,  70  U.S.L.W.  3428  (2002). 

—  Degree  of  homicide,  weight  and  suffi- 

ciency of  evidence. 

Evidence,  including  testimony  as  to  state- 
ments of  defendant  and  codefendant  describing 
events  and  circumstances  at  time  of  shooting  of 
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cab  driver,  sustained  convictions  of  robbery  and 
felony  murder.  D.C.  Code  §§  22-2401,  22-2901. 
United  States  v  Carter,  445  F.2d  669, 1971  U.S. 
App.  LEXIS  10458  (C.A.D.C.  1971),  writ  of 
certiorari  denied  by  405  U.S.  932,  92  S.  Ct.  988, 
30  L.  Ed.  2d  806,  1972  U.S.  LEXIS  3775  (1972). 

Evidence,  including  testimony  of  girl  friend 
of  one  defendant  as  to  incriminating  state- 
ments which  both  defendants  made  to  her, 
sustained  convictions  for  felony  murder  and  for 
attempted  robbery.  D.C.  Code  §§  22-2401,  22- 
2902.  Calloway  v  United  States,  399  F.2d  1006, 
1968  U.S.  App.  LEXIS  6138  (C.A.D.C.  1968), 
writ  of  certiorari  denied  by  393  U.S.  987,  89  S. 
Ct.  464,  21  L.  Ed.  2d  448,  1968  U.S.  LEXIS  157 
(1968). 

Evidence  was  sufficient  to  sustain  conviction 
of  one  defendant  of  felony  murder.  D.C.  Code 
1961,  §§  22-2401,  22-2404.  Harrison  v  United 
States,  387  F.2d  203,  1967  U.S.  App.  LEXIS 
6332  (C.A.D.C.  1967),  reversed  by  392  U.S.  219, 
88  S.  Ct.  2008,  20  L.  Ed.  2d  1047,  1968  U.S. 
LEXIS  1349  (1968). 

Evidence  sustained  conviction  for  robbery 
and  felony-murder.  D.C.  Code  1951,  §  22-2401. 
Coleman  v  U.S.,  295  F.2d  555,  1961  U.S.  App. 
LEXIS  3632  (C.A.D.C.  1961). 

In  murder  prosecution,  evidence  that  after 
altercation  with  deceased  at  third  person's 
home,  defendant  went  to  his  own  home  and 
procured  pistol,  and,  after  accosting  deceased 
on  street,  knocked  him  down  and  shot  him 
several  times,  held  to  sustain  conviction;  con- 
flict in  evidence  being  for  jury.  Preston  v.  U.S., 
80  R2d  702, 1935  U.S.  App.  LEXIS  3399  (1935). 

—  Degree  of  murder,  weight  and  suffi- 
ciency of  evidence. 

Evidence  was  sufficient  to  support  a  verdict 
of  murder  in  the  first  degree.  D.C.  Code  1940, 
§  22-2401.  Fisher  v.  U.S.,  66  S.Ct.  1318,  1946 
U.S.  LEXIS  2178  (U.S.Dist.Col.  1946). 

Evidence  that  defendant  was  armed  and  was 
threatening  one  individual  with  serious  bodily 
injury,  that  he  was  aware  that  he  was  being 
followed  by  uniformed  special  officer  and  that 
defendant  turned  and  shot  uniformed  officer 
was  sufficient,  apart  from  issue  of  mental  re- 
sponsibility, to  support  verdict  finding  defen- 
dant guilty  of  second-degree  murder  of  the 
officer  and  of  carrying  a  dangerous  weapon. 
D.C.  Code  §§  22-2401,  22-3204.  United  States 
V.  Taylor,  510  R2d  1283,  1975  U.S.  App.  LEXIS 
15297  (C.A.D.C.  1975). 

Eyewitness  testimony  describing  shooting  to- 
gether with  notes  written  by  defendant  prior  to 
shooting  indicating  he  contemplated  murder 
and  suicide  were  sufficient  to  establish  ele- 
ments of  premeditation  and  deliberation  in 
prosecution  for  first-degree  murder.  D.C.  Code 
§  22-2401.  United  States  v.  Sutton,  426  F.2d 
1202,  1969  U.S.  App.  LEXIS  10136  (C.A.D.C. 
1969). 


Sufficient  evidence  existed  from  which  rea- 
sonable jury  could  conclude  that  defendant  and 
his  companions  saw  victim  as  a  likely  prospect 
for  a  robbery,  followed  him  to  his  house,  and 
shot  him  in  course  of  robbery  attempt.  United 
States  V  Harrison,  419  F.2d  691, 1969  U.S.  App. 
LEXIS  11716  (C.A.D.C.  1969),  US  Supreme 
Court  certiorari  denied  by  396  U.S.  974,  90  S. 
Ct.  465,  24  L.  Ed.  2d  442,  1969  U.S.  LEXIS  250 
(1969). 

While  there  was  ample  evidence  that  defen- 
dant intentionally  killed  ten-year-old  boy  who 
was  asleep,  evidence  was  insufficient  to  estab- 
lish necessary  premeditation  to  sustain  verdict 
of  first-degree  murder.  Hemphill  v.  United 
States,  402  F2d  187,  1968  U.S.  App.  LEXIS 
6575  (C.A.D.C.  1968). 

Evidence  sustained  conviction  for  second  de- 
gree murder.  D.C.  Code  1961,  §  22-2401. 
Turberville  v.  U.S.,  303  R2d  411, 1962  U.S.  App. 
LEXIS  6036  (C.A.D.C.  1962). 

In  prosecution  for  murder  in  first  degree 
committed  in  perpetration  of  off"ense  of  house- 
breaking while  armed  with  a  deadly  weapon, 
without  considering  defendant's  written  confes- 
sion, evidence  was  sufficient  to  justify  submis- 
sion of  case  to  jury  and  to  support  verdict  of 
guilty  D.C.  Code  1940,  §§  22-2401,  22-2404. 
Tyler  v  U.S.,  193  F2d  24,  1951  U.S.  App. 
LEXIS  2855  (C.A.D.C.  1951). 

Evidence  was  sufficient  to  sustain  conviction 
for  murder  in  first  degree.  D.C.  Code  1940, 
§  22-2401.  Pritchett  v.  U.S.,  185  F2d  438,  1950 
U.S.  App.  LEXIS  3304  (C.A.D.C.  1950). 

Evidence  sustained  conviction  of  murder  in 
the  first  degree  committed  in  attempted  perpe- 
tration of  robbery.  D.C.  Code  1940,  §§  22-2401, 
2402.  Goodall  v  U.S.,  180  R2d  397,  1950  U.S. 
App.  LEXIS  2434  (C.A.D.C.  1950). 

Evidence  held  sufficient  to  warrant  convic- 
tion of  first  degree  murder  by  purposely  killing 
deceased  while  perpetrating  offense  punishable 
by  imprisonment  in  penitentiary.  D.C.  Code 
1929,  T.  6,  §  21.  Goodman  v  U.S.,  70  R2d  741, 
1934  U.S.  App.  LEXIS  4290  (1934). 

Evidence  sustained  conviction  of  two  defen- 
dants for  first  degree  murder  by  shooting  pro- 
hibition agent.  Borum  v  U.S.,  56  F.2d  301, 1932 
U.S.  App.  LEXIS  2746  (1932). 

Evidence  was  sufficient  to  support  petition- 
er's conviction  for  murder  in  first  degree  for 
having  given  a  lethal  injection  to  an  elderly 
patient  in  hospital  where  petitioner  was  em- 
ployed as  a  nurse's  aide.  Hargrave  v.  Landon, 
584  R  Supp.  302,  1984  U.S.  Dist.  LEXIS  17686 
(1984),  affirmed  without  opinion  by  751  F.2d 
379  (4th  Cir.  Va.  1984). 

Evidence  was  sufficient  to  support  conviction 
for  conspiracy  to  commit  first-degree  murder; 
there  was  evidence  that  two  individuals  robbed 
the  mother  of  defendant's  child  of  $17,000  he 
had  given  her  for  child  care,  that  defendant  told 
various  individuals  after  the  robbery  that  he 
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was  going  to  get  revenge,  that  defendant  drpve 
around  the  neighborhood  with  another  individ- 
ual seeking  information  on  who  was  responsi- 
ble for  the  robbery  and  that  several  individuals 
told  him  that  victim  was  one  of  the  robbers, 
that  defendant  spoke  in  slang  regarding  getting 
an  acquaintance  to  kill  or  harm  the  robber,  that 
31  hours  after  the  money  was  stolen  the  victim 
was  shot  10  times,  that  after  the  murder  defen- 
dant was  no  longer  angry,  and  that  defendant 
made  incriminating  statement  after  the  mur- 
der that  he  did  not  know  what  happened  to  the 
victim  just  like  nobody  knew  who  robbed  his 
house.  Wheeler  v.  United  States,  977  A.2d  973, 
2009  D.C.  App.  LEXIS  343  (2009),  amended  by 
987  A.2d  431,  2010  D.C.  App.  LEXIS  211  (D.C. 
2010),  writ  of  certiorari  denied  by  131  S.  Ct. 
325,  178  L.  Ed.  2d  211,  2010  U.S.  LEXIS  7488, 
79  U.S.L.W.  3204  (U.S.  2010). 

In  relation  to  felony  murder,  a  conviction  of 
second-degree  murder  is  proper  if  there  is  proof 
from  which  the  jury  might  reasonably  find  that 
the  defendant  did  not  commit  one  of  the  statu- 
torily enumerated  felonies  but  was  guilty  of  an 
intentional  killing  on  impulse.  D.C.  Code  1981, 
§  22-2401.  Fisher  v.  United  States,  749  A.2d 
710,  2000  D.C.  App.  LEXIS  54  (2000),  writ  of 
certiorari  denied  by  531  U.S.  1180,  121  S.  Ct. 
1159,  148  L.  Ed.  2d  1019,  2001  U.S.  LEXIS 
1634,  69  U.S.L.W.  3555  (2001). 

Defendant's  conviction  for  first-degree  mur- 
der while  armed  was  supported  by  evidence 
that  defendant  shot  bicyclist,  who  was  first 
surrounded  by  group  of  five  or  six  young  men, 
in  apparent  dispute  over  turf  between  two 
groups  of  young  men.  D.C.  Code  1981,  §§  22- 
2401,  22-3202.  Davis  v.  United  States,  735  A.2d 
467,  1999  D.C.  App.  LEXIS  165  (1999). 

Defendants'  convictions  for  premeditated 
first-degree  murder  while  armed,  assault  with 
intent  to  kill,  carrying  pistol  without  license, 
and  possessing  firearm  during  crime  of  violence 
were  supported  by  testimony  of  officer  who 
witnessed  shooting,  testimony  of  two  surviving 
victims,  and  testimony  of  defendants'  acquain- 
tance. D.C.  Code  1981,  §§  22-501,  22-2401, 
22-3202,  22-3204(a,  b).  Payne  v.  United  States, 
697  A.2d  1229,  1997  D.C.  App.  LEXIS  163 
(1997). 

There  was  sufficient  evidence  of  premedita- 
tion and  deliberation  to  support  first-degree 
murder  conviction,  where  defendant  displayed 
anger  over  theft  of  his  bicycle,  said  that  he  was 
going  to  "do  something,"  shot  at  two  cars, 
walked  across  street,  threatened  three  people, 
aimed  at  victim's  chest,  shot  him  twice,  threat- 
ened to  shoot  entire  neighborhood,  and  calmly 
retreated  to  his  house.  D.C.  Code  1981,  §  22- 
2401.  Harris  v.  United  States,  668  A.2d  839, 
1995  D.C.  App.  LEXIS  247  (1995). 

To  support  finding  of  premeditation  required 
for  first-degree  murder,  government  must  show 
that  before  acting,  accused  gave  thought  to  idea 


of  taking  human  life  and  reached  definite  deci- 
sion to  kill;  deliberation  requires  showing  that 
accused  acted  with  consideration  and  reflection 
upon  preconceived  design  to  kill,  and  may  occur 
in  period  as  brief  as  a  few  seconds.  Ruffin  v. 
United  States,  642  A.2d  1288,  1994  D.C.  App. 
LEXIS  86  (1994). 

Evidence  supported  premeditation  and  delib- 
eration on  part  of  defendant  to  sustain  convic- 
tion for  first-degree  murder;  evidence  indicated 
that  defendant  and  four  others,  all  armed, 
positioned  car  in  which  they  were  riding  beside 
that  of  intended  victim,  with  whom  they  had 
ongoing  dispute,  and  opened  fire  upon  him. 
D.C.  Code  1981,  §§  22-2401,  22-3202.  Ruffin  v. 
United  States,  642  A.2d  1288,  1994  D.C.  App. 
LEXIS  86  (1994). 

Defendant  was  guilty  beyond  reasonable 
doubt  of  first-degree  murder  while  armed, 
where  victims  were  stabbed  repeatedly  over 
their  entire  bodies  and  suffered  numerous 
blunt  force  injuries  on  their  heads,  defendant 
used  kitchen  knife  in  murders,  and  victims 
were  killed  in  different  rooms  at  different 
times.  Patton  v.  United  States,  633  A. 2d  800, 
1993  D.C.  App.  LEXIS  286  (1993). 

Government  introduced  sufficient  evidence  to 
support  jury  finding  of  premeditation  required 
to  sustain  conviction  for  first-degree  premedi- 
tated murder;  evidence  showed  that  defendant 
brought  knife  to  victim's  apartment,  screamed 
at  victim  about  his  involvement  with  codefen- 
dant  and  then  proceeded  to  stab  victim  repeat- 
edly while  victim  pleaded  for  his  life,  and  bring- 
ing of  knife  was  highly  probative  of 
premeditation  and  deliberation.  D.C.  Code 
1981,  §§  22-2401,  22-3202.  Thacker  v.  United 
States,  599  A.2d  52,  1991  D.C.  App.  LEXIS  306 
(1991). 

There  was  sufficient  evidence  that  defendant 
acted  with  deliberation  in  killing  victim  as- 
sessed to  sustain  conviction  for  first-degree 
premeditated  murder;  defendant  stabbed  vic- 
tim at  least  five  times  while  victim  repeatedly 
pleaded  for  his  life  and  victim  attempted  to 
crawl  away  before  defendant  inflicted  final  stab 
wound  which  gave  supporting  inference  that 
defendant  gave  killing  a  "second  thought"  be- 
fore inflicting  final  wound.  D.C.  Code  1981, 
§§  22-2401,  22-3202.  Thacker  v.  United  States, 
599  A.2d  52,  1991  D.C.  App.  LEXIS  306  (1991). 

Finding  of  deliberation  and  premeditation 
required  for  first-degree  murder  conviction, 
arising  from  shooting  of  officer  who  confronted 
defendant  in  midst  of  burglary  was  sufficiently 
supported  by  evidence  that  defendant  wrestled 
officer's  gun  out  of  his  hand,  disabled  him  with 
several  shots,  and,  in  anger  at  having  been 
struck  in  hand  by  bullet  during  struggle,  delib- 
erately shot  and  killed  officer  despite  officer's 
warning,  "Don't  do  it."  Perry  v.  United  States, 
571  A.2d  1156,  1990  D.C.  App.  LEXIS  57  (1990). 
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Evidence  indicating  that  upon  arriving  at 
scene,  defendant  entered  into  an  altercation 
with  victim  and,  without  any  immediate  prov- 
ocation, proceeded  to  inflict  a  severe  beating 
upon  victim,  and  then,  as  victim  fell  to  ground, 
stood  over  him  and  shot  him  in  head  from  very 
close  range  was  sufficient,  when  combined  with 
evidence  of  verbal  epithets  expressed  during 
course  of  assault,  to  establish  premeditation 
and  deliberation  necessary  for  crime  of  first- 
degree  murder  while  armed.  D.C.  Code  1981, 
§§  22-2401,  22-3202.  McAdoo  v  United  States, 
515  A.2d  412,  1986  D.C.  App.  LEXIS  432 
(1986). 

For  purposes  of  establishing  murder  in  first 
degree,  evidence  of  premeditation  and  deliber- 
ation must  be  sufficient  to  persuade,  not  com- 
pel, reasonable  juror  to  finding  of  guilty.  Wat- 
son V  United  States,  501  A.2d  791,  1985  D.C. 
App.  LEXIS  549  (1985). 

There  was  sufficient  evidence  of  premedita- 
tion and  deliberation  to  sustain  conviction  for 
first-degree  murder  arising  from  defendant's 
shooting  police  officer  who  had  been  chasing 
him;  reasonable  jury  could  have  found  from 
evidence  that  defendant  had  formed  decision  to 
kill  upon  reaching  for  loose  gun  during  scuffle 
with  police  officer  and  that  he  gave  further 
thought  about  decision  when  officer  pleaded  for 
his  life.  Watson  v  United  States,  501  A.2d  791, 
1985  D.C.  App.  LEXIS  549  (1985). 

Evidence  was  sufficient  to  support  defen- 
dant's first-degree  murder  of  conviction;  evi- 
dence included  fact  that  victim  was  shot  while 
leaving  her  apartment  lightly  dressed,  al- 
though snow  was  on  the  ground,  defendant  was 
seen  walking  away  from  victim's  fallen  body 
canying  his  shotgun,  and  prior  threats. 
Hairston  v  United  States,  497  A.2d  1097,  1985 
D.C.  App.  LEXIS  481  (1985). 

In  murder  prosecution,  evidence,  including 
evidence  that  defendant  was  former  lover  of 
victim  with  motive  to  kill,  that  he  carried 
murder  weapon  to  scene  of  crime,  and  that  he 
fired  eight  shots  into  decedent's  torso  while 
stopping  once  to  assist  manually  in  firing  the 
final  bullet,  was  sufficient  to  sustain  conviction 
of  first-degree  murder.  D.C.  Code  1981,  §§  22- 
2401,  22-3202.  Hall  v  United  States,  454  A.2d 
314,  1982  D.C.  App.  LEXIS  507  (1982). 

Evidence,  although  primarily  circumstantial, 
was  sufficient  to  allow  reasonable  juror  to  find 
that  defendant  acted  with  premeditation  and 
deliberation  and  thus  was  sufficient  to  support 
his  first-degree  premeditated  murder  convic- 
tions. D.C.  Code  1973,  §§  22-2401,  22-3202. 
Head  v  United  States,  451  A.2d  615,  1982  D.C. 
App.  LEXIS  437  (1982). 

In  prosecution  for  first-degree  murder,  felo- 
ny-murder and  rape,  defendant's  statement 
supplied  sufficient  evidence  to  justify  verdict  of 
guilty  of  first-degree  murder  where  defendant 
admitted  that  he  not  only  choked  victim  with 


his  hands,  but  had  also  gone  into  another  room, 
brought  back  electric  cord  and  wrapped  it 
around  her  neck  until  he  was  certain  of  fatal 
strangulation.  D.C.  Code  1973,  §  22-2401. 
Doepel  V  United  States,  434  A.2d  449,  1981 
D.C.  App.  LEXIS  345  (1981),  writ  of  certiorari 
denied  by  454  U.S.  1037,  102  S.  Ct.  580,  70  L. 
Ed.  2d  483,  1981  U.S.  LEXIS  4463,  50  U.S.L.W. 
3376  (1981). 

In  prosecution,  inter  alia,  for  felony-murder 
and  attempted  robbery  while  armed,  evidence 
was  sufficient  to  support  the  convictions.  D.C. 
Code  §§  22-2401,  22-2902.  Dobson  v  United 
States,  426  A.2d  361,  1981  D.C.  App.  LEXIS 
219  (1981). 

Evidence  that  defendant  brought  gun  with 
her  to  scene  of  the  murder,  that,  on  day  of 
shooting,  she  was  carrying  her  passport  and  a 
large  amount  of  money,  thus  indicating  that  she 
had  formulated  an  escape  plan  before  the  mur- 
der, that,  on  a  few  occasions  in  the  weeks  before 
the  murder,  she  had  followed  the  victim  as  he 
left  work,  and  that,  shortly  before  the  homicide, 
she  followed  the  victim  out  of  the  office  in  which 
they  worked  and  then  shot  him  in  the  lobby  of 
the  building  sustained  determination  that  de- 
fendant acted  with  premeditation  and  deliber- 
ation and  thus  was  guilty  of  first-degree  mur- 
der. (Per  Ferren,  J.,  with  two  Judges  concurring 
specially)  D.C.  Code  §  22-2401.  Frendak  v 
United  States,  408  A.2d  364,  1979  D.C.  App. 
LEXIS  463  (1979). 

Evidence  in  prosecution  for  murders  and 
other  crimes  was  sufficient  to  demonstrate  pre- 
meditation and  deliberation  on  which  a  jury 
could  reasonably  base  a  conviction  of  murder  in 
the  first  degree.  Byrd  v  United  States,  388  A.2d 
1225,  1978  D.C.  App.  LEXIS  483  (1978). 

Evidence  of  prior  threats  or  hostile  conversa- 
tions between  parties  may  support  a  conclusion 
in  a  first-degree  murder  case  that  defendant 
acted  under  impetus  of  calm  reflection  rather 
than  impulse.  D.C.  Code  §  22-2401.  Harris  v. 
United  States,  375  A.2d  505,  1977  D.C.  App. 
LEXIS  345  (1977). 

Evidence  that  defendant  openly  threatened 
to  kill  victim  unless  he  gave  him  a  gun  and  that 
defendant  brandished  an  ice  pick  in  victim's 
face,  forceably  escorted  him  across  street  and 
into  a  nearby  alley  and  then  stabbed  him  re- 
peatedly with  an  ice  pick  was  sufficient  to 
sustain  conviction  of  first-degree  murder  in 
that  period  of  time  between  argument  and 
threat  in  liquor  store  and  final  confrontation  in 
alley  was  clearly  sufficient  for  defendant  to 
calmly  refiect  on  his  determination  to  kill.  D.C. 
Code  §  22-2401.  Harris  v  United  States,  375 
A.2d  505,  1977  D.C.  App.  LEXIS  345  (1977). 

Testimony  that  decedent  told  police  officer 
that  he  had  attempted  to  close  the  door  to  his 
house  "as  the  man  pulled  the  gun  out  and 
started  in  the  house"  and  evidence  that  defen- 
dants and  their  colleagues  were  out  to  "get"  an 
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alleged  rapist  and  wanted  to  find  and  beat, up 
the  alleged  rapist  was  sufficient  to  show  an 
attempted  burglary  as  the  felony  underl3ring 
charge  of  felony  murder.  D.C.  Code  §§  22- 
1801(a),  22-2401,  22-3202.  Harris  v.  United 
States,  373  A.2d  590,  1977  D.C.  App.  LEXIS 
475  (1977). 

—  Deliberation  and  premeditation,  weight 
and  sufficiency  of  evidence. 

While  there  was  no  evidence  of  motive  in 
homicide  prosecution,  evidence  that  defendant 
brought  shotgun  and  knife  to  scene  of  the  crime 
was  sufficient  to  permit  jury  to  infer  that  the 
killing  was  premeditated,  where  sawed-off 
shotgun  which  was  carried  in  briefcase  to  scene 
of  crime  was  not  a  weapon  that  had  innocent 
uses,  where  there  was  no  evidence  that  defen- 
dant habitually  carried  it  with  him,  and  where 
in  addition  the  single  knife  wound  in  decedent's 
throat  was  made  at  a  place  calculated  to  make 
death  an  unmistakable  result.  United  States  v. 
Brooks,  449  F.2d  1077,  1971  U.S.  App.  LEXIS 
9255  (C.A.D.C.  1971). 

Jury  finding  of  premeditation  may  not  be 
upheld  where  evidence  was  so  skimpy  that 
reasonable  man  must  have  reasonable  doubt. 
Hemphill  v  United  States,  402  F.2d  187,  1968 
U.S.  App.  LEXIS  6575  (C.A.D.C.  1968). 

Prosecutor  has  burden  of  proving  premedita- 
tion and  deliberation  beyond  reasonable  doubt. 
Hemphill  v  United  States,  402  F.2d  187,  1968 
U.S.  App.  LEXIS  6575  (C.A.D.C.  1968). 

Evidence  that  deceased  was  assaulted,  bound 
with  rope,  tied  to  a  chair  and  then  killed  by 
strangulation  from  behind  while  still  tightly 
bound  was  sufficient  to  support  finding  of  pre- 
meditation. Parman  v.  United  States,  399  F.2d 
559,  1968  U.S.  App.  LEXIS  6880  (C.A.D.C. 
1968),  writ  of  certiorari  denied  by  393  U.S.  858, 
89  S.  Ct.  109,  21  L.  Ed.  2d  126,  1968  U.S. 
LEXIS  797  (1968). 

Evidence  that  defendant  first  struck  his  vic- 
tim because  she  had  complained  about  his 
work,  that  he  went  to  floor  above,  obtained  a 
stick  from  a  fireplace,  returned  downstairs  and 
killed  her,  that  in  the  killing  he  used  the  stick 
and  also  choked  her,  and  that  to  insure  her 
death  he  used  a  knife,  was  sufficient  to  permit 
jury  to  find  deliberation.  Fisher  v.  U.S.,  149 
F.2d  28,  1945  U.S.  App.  LEXIS  2550  (1945). 

Evidence  of  premeditation  and  deliberation 
was  sufficient  to  sustain  conviction  for  first 
degree  murder.  Mergner  v.  U.S.,  147  F.2d  572, 
1945  U.S.  App.  LEXIS  2170  (1945). 

Evidence  was  insufficient  to  show  that  the 
killing  of  a  police  officer  was  deliberate  and 
premeditated  and  hence  was  insufficient  to 
support  a  conviction  of  first-degree  murder. 
D.C.  Code  1929,  T.  6,  §  21.  Bullock  v  U.S.,  122 
F.2d  213,  1941  U.S.  App.  LEXIS  2942  (1941). 

Evidence  sustained  conviction  for  murder  in 
first  degree  on  ground  act  was  done  with  delib- 


eration and  premeditation.  Aldridge  v.  U.S.,  47 
F.2d  407,  1931  U.S.  App.  LEXIS  3454  (1931). 

In  prosecution  for  murder  of  woman  with 
whom  defendant  had  carried  on  a  clandestine 
love  affair,  evidence  was  insufficient  to  support 
hypothesis  that  defendant  arrived  in  vicinity  of 
premises  of  woman,  lay  in  wait  until  her  son 
left  the  apartment,  and  then  rushed  in  to  kill 
her.  U.S.  v  Wilson,  178  F.Supp.  881,  1959  U.S. 
Dist.  LEXIS  2601  (D.D.C1959). 

Evidence  was  sufficient  for  the  jury  to  find 
the  requisite  "premeditation"  and  "delibera- 
tion" to  support  joint  defendants'  first-degree 
premeditated  murder  convictions  for  the  mur- 
der of  two  victims;  witnesses  testified  that  one 
defendant  bragged  that  he  followed  one  of  the 
victims  and  then  shot  him,  medical  examiner 
testified  that  such  victim  was  shot  eight  times, 
including  in  the  head  and  neck,  at  close  range, 
and  other  testimony  indicated  that  the  other 
victim  was  shot  in  the  head  as  he  sat  in  his  car, 
that  one  of  the  defendants  had  been  "looking 
for"  such  victim,  that  other  defendant  had  told 
others  he  and  another  gang  member  had  shot 
victim,  and  witness  saw  the  victim  get  shot  in 
the  head  from  a  distance,  and  then  saw  perpe- 
trators get  out  of  their  car  and  shoot  victim 
"some  more."  Castillo-Campos  v.  United  States, 
987  A.2d  476,  2010  D.C.  App.  LEXIS  10  (2010), 
writ  of  certiorari  denied  by  131  S.  Ct.  1514,  179 
L.  Ed.  2d  336,  2011  U.S.  LEXIS  1556,  79 
U.S.L.W.  3477  (U.S.  2011). 

Evidence  was  sufficient  to  establish  premed- 
itation and  deliberation,  as  required  in  order  to 
convict  defendant  of  two  counts  of  first-degree 
murder  while  armed  with  aggravating  circum- 
stances, at  trial  of  two  defendants  for  murder 
and  other  crimes  arising  out  of  a  retaliatory 
shooting;  two  victims  died  from  gunshot 
wounds,  witnesses  to  the  shooting  testified  that 
such  defendant  emerged  from  behind  a  dump- 
ster  and  began  shooting  without  provocation, 
and  police  officer  who  heard  the  shooting  testi- 
fied that  he  noticed  a  black  sports  utility  vehi- 
cle (SUV)  with  its  engine  running  near  the 
scene  of  the  crime  and  saw  two  men  run  from 
the  direction  of  the  shooting  and  get  into  the 
SUV.  Mitchell  v  United  States,  985  A.2d  1125, 
2009  D.C.  App.  LEXIS  651  (2009),  writ  of 
certiorari  denied  by  131  S.  Ct.  226,  178  L.  Ed. 
2d  150,  2010  U.S.  LEXIS  6110,  79  U.S.L.W 
3201  (U.S.  2010). 

Carrying  a  gun  to  the  scene  of  the  murder  is 
highly  probative  of  premeditation  and  deliber- 
ation, because  it  suggests  that  the  defendant 
arrived  on  the  scene  with  a  preconceived  plan 
to  kill.  West  V  United  States,  866  A.2d  74,  2005 
D.C.  App.  LEXIS  9  (2005). 

Evidence  established  premeditation,  as  ele- 
ment of  first-degree  murder;  defendant  told 
jailhouse  informant  that  he  had  been  involved 
in  an  earlier  fight  with  victim  and  that  he  had 
wanted  to  see  the  victim  again,  and  when 
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defendant  learned  that  victim  was  at  outdoor 
cookout,  he  went  to  the  cookout  armed  with  a 
gun,  waited  for  victim  to  approach,  and,  when 
victim  was  close,  drew  the  gun  and  fired  repeat- 
edly before  fleeing.  West  v.  United  States,  866 
A.2d  74,  2005  D.C.  App.  LEXIS  9  (2005). 

To  support  charge  of  premeditated  murder, 
evidence  must  be  sufficient  to  show  that  the 
accused  did  not  act  impulsively  or  in  the  heat  of 
passion.  Porter  v  United  States,  826  A.2d  398, 
2003  D.C.  App.  LEXIS  421  (2003). 

Evidence  was  sufficient  to  show  premedita- 
tion and  deliberation  required  for  conviction  of 
first-degree  murder  of  bystander,  where  gov- 
ernment established  that  defendant  and  in- 
tended victim  were  engaged  in  heated  argu- 
ment immediately  prior  to  shooting,  intended 
victim  ran  as  defendant  walked  to  nearby  car, 
and  defendant  then  retrieved  gun  from  car, 
pointed  his  arms  while  reaching  over  car,  fired 
gun  twice  at  intended  victim  at  relatively  close 
range,  and  subsequently  fled  the  scene.  Black  v. 
United  States,  755  A.2d  1005,  2000  D.C.  App. 
LEXIS  166  (2000). 

Both  premeditation  and  deliberation  ele- 
ments of  first-degree  murder  may  be  inferred 
from  the  surrounding  facts  and  circumstances, 
and  may  occur  in  a  period  as  brief  as  a  few 
seconds.  Black  v  United  States,  755  A.2d  1005, 
2000  D.C.  App.  LEXIS  166  (2000). 

Circumstantial  evidence  was  sufficient  to  in- 
fer premeditation  element  of  first-degree  mur- 
der, in  prosecution  arising  from  incident  in 
which  victim  was  shot  once  in  the  head  in 
bedroom;  defendant  stated  that  he  wanted  to 
talk  with  victim  alone  before  entering  bedroom, 
defendant  closed  door,  witnesses  heard  no  loud 
argument  nor  anything  to  suggest  that  murder 
was  an  unplanned  act  of  anger  precipitated  by 
an  unexpected  dispute  or  provocation,  and  de- 
fendant appeared  calm  when  he  left  bedroom. 
D.C.  Code  1981,  §  22-2401.  Busey  v  United 
States,  747  A.2d  1153,  2000  D.C.  App.  LEXIS 
63  (2000). 

Carrying  gun  to  scene  of  murder  is  highly 
probative  of  premeditation  and  deliberation  el- 
ements of  first-degree  murder,  as  it  suggests 
that  defendant  arrived  on  scene  with  precon- 
ceived plan  to  kill.  D.C.  Code  1981,  §  22-2401. 
Busey  v  United  States,  747  A.2d  1153,  2000 
D.C.  App.  LEXIS  63  (2000). 

Fact  that  the  accused  carried  murder 
weapon,  or  indeed  any  deadly  weapon,  to  mur- 
der scene  is  highly  probative  of  premeditation 
and  deliberation  elements  of  first-degree  mur- 
der. D.C.  Code  1981,  §  22-2401.  Daniels  v. 
United  States,  738  A.2d  240,  1999  D.C.  App. 
LEXIS  198  (1999). 

Jury  in  first-degree  murder  prosecution  could 
have  fairly  concluded  beyond  reasonable  doubt, 
based  on  circumstantial  evidence  in  record, 
that  crime  was  committed  with  premeditation 
and  deliberation.  D.C.  Code  1981,  §  22-2401. 


Garris  v.  United  States,  465  A.2d  817,  1983 
D.C.  App.  LEXIS  455  (1983),  writ  of  certiorari 
denied  by  465  U.S.  1012,  104  S.  Ct.  1013,  79  L. 
Ed.  2d  243,  1984  U.S.  LEXIS  967,  52  U.S.L.W. 
3551  (1984). 

Evidence  that  defendant  brought  murder 
weapon  to  scene  of  crime  permits  inference  that 
defendant  arrived  on  scene  already  possessed 
of  calmly  planned  and  calculated  intent  to  kill. 
D.C.  Code  1981,  §§  22-2401,  22-3202.  Hall  v. 
United  States,  454  A.2d  314,  1982  D.C.  App. 
LEXIS  507  (1982). 

Proof  of  deliberation  requires  evidence  that 
defendant  acted  with  consideration  and  reflec- 
tion upon  preconceived  design  to  kill;  a  jury 
may  infer  premeditation  and  deliberation  from 
sufficiently  probative  facts  and  circumstances 
but  evidence  must  show  that  accused  reached 
decision  to  kill  calmly  and  in  cold  blood,  not  on 
impulse  or  in  heat  of  passion.  D.C.  Code 
1973,§§  22-2401,  22-3202.  Head  v  United 
States,  451  A.2d  615,  1982  D.C.  App.  LEXIS 
437  (1982). 

Fact  that  defendant  brought  the  gun  to  the 
scene  of  the  murder  is,  in  itself,  highly  proba- 
tive of  premeditation  and  deliberation.  (Per 
Ferren,  J.,  with  two  Judges  concurring  spe- 
cially) D.C.  Code  §  22-2401.  Frendak  v  United 
States,  408  A.2d  364,  1979  D.C.  App.  LEXIS 
463  (1979). 

—  Hearsay,  weight  and  sufficiency  of  evi- 

dence. 

Even  if  statements  made  by  petitioner  prior 
to  and  immediately  following  his  arrest  were 
not  voluntary  or  the  product  of  a  rational  mind, 
deceased's  dying  declaration  and  testimony  of 
other  eyewitnesses  served  to  establish,  without 
petitioner's  statements,  each  and  every  ele- 
ment of  crimes  beyond  a  reasonable  doubt  and 
supported  conviction  on  three-count  indictment 
charging  felony-murder,  first-degree  murder, 
and  arson.  United  States  v.  Barnes,  520  F. 
Supp.  946, 1981  U.S.  Dist.  LEXIS  14045  (1981). 

—  Identity  of  accused,  weight  and  suffi- 

ciency of  evidence. 

Identification  evidence  was  sufficient  to  es- 
tablish that  defendant  was  present  during  the 
sequence  of  events  that  led  to  victim's  murder, 
where  two  eyewitnesses  saw  a  man  that  looked 
like  defendant  in  the  car  with  victim,  defen- 
dant's fingerprint  was  found  on  a  bag  in  victim's 
car,  defendant's  identification  card  was  found  in 
car,  and  defendant  fled  from  the  scene  after 
crashing  victim's  car.  Johnson  v.  United  States, 
883  A.2d  135,  2005  D.C.  App.  LEXIS  488 
(2005). 

Eyewitness'  identification  of  both  co-defen- 
dants from  separate  photographic  arrays 
shown  to  him  by  detective,  his  testimony,  dur- 
ing in-court  identification,  that  he  was  sure  the 
co-defendants  were  the  gunmen  and  that  he 
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had  known  the  co-defendants  personally  for 
several  years  before  the  shooting,  and  that 
stroboscopic  light  of  muzzle  flashes  illuminated 
co-defendants'  faces  as  they  shot  victim  from 
moving  car,  supported  conviction  of  each  co- 
defendant  for  first-degree  murder  while  armed. 
Robinson  v.  United  States,  797  A.2d  698,  2002 
D.C.  App.  LEXIS  98  (2002),  writ  of  certiorari 
denied  by  540  U.S.  1212,  124  S.  Ct.  1491,  158  L. 
Ed.  2d  139,  2004  U.S.  LEXIS  1541,  72  U.S.L.W. 
3538  (2004). 

Evidence  that  gunmen  had  been  in  moving 
car  at  distance  of  40  to  50  feet  from  eyewitness, 
with  only  stroboscopic  light  of  muzzle  flashes  to 
illuminate  their  faces,  did  not  preclude  jury 
from  believing  eyewitness'  identification  of  the 
co-defendants  as  gunmen,  in  prosecution  for 
first-degree  murder  while  armed.  Robinson  v. 
United  States,  797  A.2d  698,  2002  D.C.  App. 
LEXIS  98  (2002),  writ  of  certiorari  denied  by 
540  U.S.  1212,  124  S.  Ct.  1491,  158  L.  Ed.  2d 
139,  2004  U.S.  LEXIS  1541,  72  U.S.L.W.  3538 
(2004). 

Reliability  of  witness's  identification  of  defen- 
dant as  shooter  was  sufficiently  established  by 
witness's  observation  of  shooter  for  significant 
amount  of  time  while  shooter  argued  with  in- 
tended victim,  retrieved  gun  from  car,  and 
aimed  and  fired  at  intended  victim,  by  witness's 
positive  identification  of  shooter  as  defendant 
by  name,  and  by  witness's  certainty  that  defen- 
dant was  shooter  based  on  her  prior  knowledge 
of  both  shooter  and  intended  victim.  Black  v. 
United  States,  755  A.2d  1005,  2000  D.C.  App. 
LEXIS  166  (2000). 

—  Identity  of  deceased,  weight  and  suffi- 

ciency of  evidence. 

In  prosecution  for  first-degree  premeditated 
murder,  felony-murder  and  first-degree  bur- 
glary, identification  evidence  sustained  defen- 
dant's conviction.  D.C.  Code  §§  22-1801(a),  22- 
2401.  Blango  v.  United  States,  373  A.2d  885, 
1977  D.C.  App.  LEXIS  315  (1977). 

—  In  generaL 

Kentucky  Supreme  Court's  initial  assess- 
ment of  evidence  of  defendant's  extreme  emo- 
tional disturbance  (EED)  and  reliance  in  re- 
solving appeal  on  case  that  involved  retroactive 
application  of  "unexpected  and  indefensible" 
judicial  revision  of  Kentucky  murder  statute 
was  irrelevant  in  habeas  proceeding,  as  it  did 
not  form  sole  basis  for  that  court's  denial  of 
defendant's  sufficiency  of  the  evidence  claim. 
Parker  v.  Matthews,  132  S.  Ct.  2148,  183  L.  Ed. 
2d  32,  2012  U.S.  LEXIS  4306  (2012). 

Evidence  was  sufficient  to  support  conviction 
for  second-degree  murder  while  armed;  defen- 
dant threatened  to  hurt  victim  if  he  failed  to 
pay  a  debt  that  allegedly  he  owed  to  defendant, 
defendant  frightened  victim  into  carrjdng  a  bat 
for  protection,  victim  was  overheard  crying 


while  money  was  being  demanded  from  him, 
and  shortly  thereafter,  defendant  was  seen  run- 
ning away  from  murder  scene  with  bat  that  was 
found  to  have  victim's  blood  on  it,  and  victim's 
death  was  caused  by  "blunt  impact,  head  and 
neck  trauma,"  an  injury  that  was  consistent 
with  t3rpe  of  injury  that  would  have  been  in- 
flicted by  long  and  linear  object  such  as  bat. 
Robinson  v.  United  States,  928  A.2d  717,  2007 
D.C.  App.  LEXIS  466  (2007). 

Sufficient  evidence  supported  conviction  for 
first-degree  premeditated  murder  while  armed; 
victim  died  from  wounds  coming  from  small 
gun,  eyewitnesses  had  seen  defendant  with 
such  a  gun,  defendant's  father  had  heard  de- 
fendant's voice  coming  from  direction  of  apart- 
ment where  shooting  took  place,  and  eyewit- 
nesses saw  defendant  flee  from  apartment 
complex  where  murder  took  place.  McCullough 
V.  United  States,  827  A.2d  48,  2003  D.C.  App. 
LEXIS  425  (2003). 

While  evidence  that  assault  victim  had,  on 
two  prior  occasions,  seen  defendant  in  posses- 
sion of  .32  caliber  chrome-colored  automatic 
pistol  with  black  or  brown  handle  established 
only  a  reasonable  probability,  and  not  a  cer- 
tainty, that  defendant  had  possessed  the 
weapon  used  in  the  murder  and  assault,  such 
lack  of  certainty  went  only  to  the  weight  of  the 
evidence,  not  its  admissibility,  in  prosecution 
for  second-degree  murder  while  armed  and 
assault  with  intent  to  kill  while  armed. 
McConnaughey  v.  United  States,  804  A.2d  334, 
2002  D.C.  App.  LEXIS  436  (2002). 

In  prosecution  for  crimes  including  felony- 
murder, there  was  sufficient  evidence  of  intent 
to  steal  or  rob  murder  victim's  property.  D.C. 
Code  1981,§§  22-2201,  22-2204,  22-2401,  22- 
2901.  Garris  v.  United  States,  465  A.2d  817, 
1983  D.C.  App.  LEXIS  455  (1983),  writ  of 
certiorari  denied  by  465  U.S.  1012,  104  S.  Ct. 
1013,  79  L.  Ed.  2d  243,  1984  U.S.  LEXIS  967, 
52  U.S.L.W.  3551  (1984). 

—  Insanity,  weight  and  sufficiency  of  evi- 

dence. 

Where  defendant,  accused  of  murder  and 
robbery,  introduced  evidence  that  on  date 
thereof  he  was  suffering  from  mental  disease  or 
defect,  it  became  duty  of  government  to  prove 
him  sane  beyond  reasonable  doubt  at  time  of 
commission  of  crimes  charged.  D.C.  Code  1951, 
§§  22-2401,  22-2901.  Carey  v.  U.S.,  296  F.2d 
422,  1961  U.S.  App.  LEXIS  3480  (C.A.D.C. 
1961). 

In  murder  prosecution,  when  the  issue  of 
insanity  is  properly  raised  by  the  evidence,  the 
burden  is  on  the  government  to  prove  sanity 
beyond  a  reasonable  doubt.  Carter  v.  U.S.,  252 
F.2d  608,  1957  U.S.  App.  LEXIS  4250  (C.A.D.C. 
1957). 

—  Intent  or  motive,  weight  and  sufficiency 

of  evidence. 

Evidence  was  sufficient  to  support  jury's  find- 
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ing  that  defendant  intended  to  kill  stabbing 
victim  who  attempted  to  escape  from  house;  at 
time  of  victim's  escape,  defendant  had  already 
killed  three  people,  including  one  who  had 
merely  resisted  the  defendant's  demands.  Bai- 
ley V.  United  States,  831  A.2d  973,  2003  D.C. 
App.  LEXIS  554  (2003),  writ  of  certiorari  de- 
nied by  540  U.S.  1167,  124  S.  Ct.  1183,  157  L. 
Ed.  2d  1215,  2004  U.S.  LEXIS  925,  72  U.S.L.W. 
3487  (2004). 

Evidence  of  defendant's  knowledge  of,  and 
interest  in,  large  amount  of  money  that  victim 
was  carrying  in  his  sock  was  sufficient  to  per- 
mit jury  to  conclude  that  defendant  had  a 
motive  for  planning  to  murder  victim,  namely 
robbery,  and  that  proof  corroborated  other  evi- 
dence of  premeditation  required  for  first-degree 
murder  conviction.  D.C.  Code  1981,  §  22-2401. 
Busey  v.  United  States,  747  A.2d  1153,  2000 
D.C.  App.  LEXIS  63  (2000). 

Although  proof  of  motive  to  kill  is  not  neces- 
sarily inconsistent  with  a  sudden  overpowering 
rage,  it  does  tend  to  suggest  a  purposeful  or 
reasoned  killing,  as  would  support  first-degree 
murder  conviction.  D.C.  Code  1981,  §  22-2401. 
Busey  v.  United  States,  747  A.2d  1153,  2000 
D.C.  App.  LEXIS  63  (2000). 

Determination  that  defendant  intended  to 
murder  victim  he  shot  at  was  supported  by 
evidence  that  defendant  shot  victim  because 
victim  was  allegedly  going  to  rob  defendant  and 
that  defendant  fired  succession  of  shots  at  vic- 
tim from  short  distance.  Brooks  v.  United 
States,  655  A.2d  844,  1995  D.C.  App.  LEXIS  46 
(1995). 

Strong  circumstantial  evidence  of  intent  of 
victim's  former  bo5rfriend  who  broke  into  apart- 
ment and,  while  holding  hatchet,  pursued  vic- 
tims established  specific  intent  to  kill  and  sup- 
ported conviction  for  assault  with  intent  to  kill 
while  armed;  boyfriend  made  comment  about 
desire  to  kill  victim  as  he  fled  when  police 
approached.  D.C.  Code  1981,  §  22-501.  Kelly  v. 
United  States,  590  A.2d  1031,  1991  D.C.  App. 
LEXIS  110  (1991). 

Evidence  that  during  an  argument  with  de- 
cedent shortly  before  shooting  death  the  defen- 
dant had  returned  to  his  apartment  and  pro- 
cured a  loaded  pistol  and  had  assaulted  victim 
and  forced  her  to  return  to  defendant's  apart- 
ment was  highly  probative  of  premeditation 
and  deliberation  and  evidence  that  defendant 
rejoined  victim  armed  with  a  loaded,  working 
pistol  warranted  inference  that  he  ordered  her 
into  apartment  with  a  calculated  intent  to  kill, 
for  purpose  of  first-degree  murder  conviction. 
D.C.  Code  1981,  §  22-2401.  Jones  v.  United 
States,  477  A.2d  231,  1984  D.C.  App.  LEXIS 
407  (1984). 

—  Intoxication,  weight  and  sufficiency  of 
evidence. 

Evidence  that  defendant  expressed  a  desire 
to  kill  victim  in  liquor  store  and  that  defendant 


followed  codefendant  and  victim  into  alley  and 
actively  assisted  in  fatal  stabbing  of  victim  was 
sufficient  to  sustain  conviction  of  first-degree 
murder  despite  claim  that  due  to  intoxication 
defendant  was  incapable  of  forming  requisite 
intent  to  kill  or  premeditated  and  deliberative 
homicide.  D.C.  Code  §  22-2401.  Harris  v. 
United  States,  375  A.2d  505,  1977  D.C.  App. 
LEXIS  345  (1977). 

—  Juvenile  offenders,  weight  and  suffi- 

ciency of  evidence. 

In  delinquency  proceeding,  evidence  that  vic- 
tim was  shot  during  juvenile's  robbery  of  an- 
other victim  in  same  car,  together  with  juve- 
nile's confession,  was  sufficient  to  support 
finding  of  juvenile's  involvement  in  offense  and 
adjudication  as  delinquent.  D.C.  Code  1981, 
§§  16-2317,  16-2319,  22-501,  22-2401,  22-2901, 
22-3202.  In  re  C.L.W.,  467  A.2d  706,  1983  D.C. 
App.  LEXIS  460  (1983). 

Evidence  that  a  spree  of  cab  driver  robberies 
took  place  from  4:30  a.  m.  to  6:30  a.  m.,  that,  in 
the  first  two  robberies,  juvenile  sat  behind  the 
driver  while  his  companion  sat  on  the  right  of 
the  rear  seat,  that  in  both  instances  the  com- 
panion pulled  a  gun  and  cab  driver  was  robbed 
of  his  money,  jewelry,  and  pocket  chattels,  that 
third  victim  was  shot,  that  items  taken  during 
the  two  earlier  robberies  were  found  at  the 
murder  scene,  and  that  the  two  persons  seen 
fleeing  from  the  murder  scene  were  wearing 
clothing  consistent  with  that  described  by  occu- 
pant of  apartment  at  the  time  that  juvenile  and 
his  accomplice  arrived  with  other  loot  and  a 
bloody  appearance  was  sufficient  to  sustain 
juvenile's  convictions  for  felony-murder  and  at- 
tempted robbery  D.C.  Code  §§  22-2401,  22- 
2901,  22-3202.  In  re  A.L.S.,  377  A.2d  1149, 1977 
D.C.  App.  LEXIS  393  (1977). 

—  Malice,  weight  and  sufficiency  of  evi- 

dence. 

Evidence,  including  evidence  that  bullet  en- 
tered victim's  head  on  trajectory  horizontal  to 
floor  and  that  defendant  intentionally  fired  gun 
at  floor  in  room  where  several  persons  were 
present  was  sufficient,  in  second  degree  murder 
prosecution,  to  support  finding  of  express  or 
imphed  malice.  D.C.  Code  §  22-2403.  Mitchell 
V.  United  States,  434  F.2d  483,  1970  U.S.  App. 
LEXIS  9263  (C.A.D.C.  1970),  writ  of  certiorari 
denied  by  400  U.S.  867,  91  S.  Ct.  109,  27  L.  Ed. 
2d  106,  1970  U.S.  LEXIS  775  (1970). 

—  Place  and  time  of  death,  weight  and 

sufficiency  of  evidence. 

Trial  court's  erroneous  redaction  of  murder 
defendant's  statement  to  police  to  remove  his 
account  of  his  whereabouts  at  time  of  murder 
did  not  rise  to  level  of  plain  error  requiring 
reversal,  where  prejudice  resulting  from  exclu- 
sion of  defendant's  account  of  his  whereabouts 
at  time  of  murder  was  minimal,  in  that  prose- 
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cution  never  suggested  that  paucity  of  defen- 
dant's blanket  denial  that  he  was  present  at 
murder  scene  was  itself  proof  of  his  guilt  as 
false  exculpatory  admission,  and  aggregate 
eyewitness  testimony  and  evidence  of  motive 
was  sufficient  to  establish  defendant's  guilt. 
Reams  v.  United  States,  895  A.2d  914,  2006 
D.C.  App.  LEXIS  150  (2006). 

In  prosecution  for  murder  of  victim,  who  was 
assaulted  in  purse-snatching  incident  and  who 
died  six  days  later  at  hospital  after  decision 
was  made  to  discontinue  heroic  measures  to 
keep  her  alive,  record  did  not  support  conclu- 
sion that  assault  was  separate  from  physician's 
discontinuance  of  heroic  measures;  trial  court 
reasonably  could  have  concluded  that  physi- 
cian's act  was  a  reasonable  medical  procedure 
and  thus  did  not  insulate  defendant,  who  par- 
ticipated in  the  incident  but  who  neither 
touched  the  victim  nor  her  purse,  from  liability 
for  felony-murder.  D.C.  Code  §  22-2401.  In  re 
N.,  406  A.2d  1275,  1979  D.C.  App.  LEXIS  452 
(1979). 

—  Principals  and  accessories,  weight  and 
sufficiency  of  evidence. 

Evidence  held  sufficient  to  sustain  conviction 
for  murder  as  to  companion  of  one  firing  fatal 
shot.  Robinson  v.  U.S.,  63  F.2d  147,  1933  U.S. 
App.  LEXIS  3344  (1933). 

Evidence  was  sufficient  to  sustain  conviction 
for  aiding  and  abetting  armed  first-degree  mur- 
der under  District  of  Columbia  law;  defendant 
drove  shooter  to  obtain  firearm  and  then  drove 
to  location  where  victim  was  located.  United 
States  V  Wilson,  720  F.Supp.2d  51,  2010  U.S. 
Dist.  LEXIS  65983  (2010). 

Evidence  was  sufficient  to  support  conviction 
for  first-degree  premeditated  murder  under 
theory  of  aiding  and  abetting;  defendant,  after 
he  and  three  cohorts  planned  to  rob  someone, 
told  second  cohort  to  give  a  gun  to  first  cohort, 
first  cohort  testified  that  defendant  proposed 
killing  victim,  who  was  with  them  in  her  vehi- 
cle after  carjacking,  before  anyone  else  and  that 
discussion  about  killing  victim  lasted  a  long 
time,  defendant  suggested  location  where  vic- 
tim was  killed  and  gave  directions  to  that 
location,  and  defendant  stood  within  a  few  feet 
of  third  cohort  when  third  cohort  shot  and 
killed  victim.  Downing  v.  United  States,  929 
A.2d  848,  2007  D.C.  App.  LEXIS  461  (2007), 
writ  of  certiorari  denied  by  555  U.S.  877,  129  S. 
Ct.  187,  172  L.  Ed.  2d  133,  2008  U.S.  LEXIS 
6816,  77  U.S.L.W.  3202  (2008). 

There  was  insufficient  evidence  of  premedi- 
tation and  deliberation  on  part  of  defendant  to 
support  his  conviction  for  first-degree  murder 
as  an  aider  and  abettor;  the  only  eyewitness 
account  of  shooting  was  defendant's  version  of 
what  happened,  as  testified  to  by  witness, 
which  was  that  defendant  neither  anticipated 
nor  intended  the  shooting,  and  there  was  no 


evidence  that  defendant  was  carrying  a  hand- 
gun or  that  he,  rather  than  co-defendant,  was 
the  shooter.  Kitt  v.  United  States,  904  A.2d  348, 
2006  D.C.  App.  LEXIS  440  (2006),  writ  of 
certiorari  denied  by  552  U.S.  824,  128  S.  Ct. 
180,  169  L.  Ed.  2d  35,  2007  U.S.  LEXIS  9135, 
76  U.S.L.W.  3157  (2007). 

Sufficient  evidence  supported  conviction  for 
first-degree  murder  under  theory  of  aiding  and 
abetting;  record  indicated  that  defendant  was 
seen  with  co-defendant  and  others  deliberating 
on  victim's  fate,  defendant  confessed  that  he 
participated  in  planning  and  murder  of  victim, 
and  several  witnesses  identified  defendant  as 
fleeing  scene  in  getaway  car.  McCullough  v. 
United  States,  827  A.2d  48,  2003  D.C.  App. 
LEXIS  425  (2003). 

Evidence  was  sufficient  to  support  defen- 
dant's convictions  for  first-degree  premeditated 
murder  and  assault  with  intent  to  kill  on  an 
aiding  and  abetting  theory;  there  was  evidence 
that  defendant  agreed  "in  principle"  to  kill 
victim,  dressed  for  occasion,  and  went  to  place 
where  murder  was  to  occur  with  people  with 
whom  he  conspired  to  engage  in  the  criminal 
endeavor,  defendant  stood  near  scene,  and  after 
codefendants  started  to  chase  victims,  defen- 
dant covered  his  head  with  hood  and  had  gun  in 
his  hand,  and  there  was  some  evidence  that 
only  because  his  gun  jammed  did  defendant  not 
succeed  in  personally  shooting  victim.  McCoy  v. 
United  States,  760  A.2d  164,  2000  D.C.  App. 
LEXIS  264  (2000),  writ  of  certiorari  denied  by 
532  U.S.  987,  121  S.  Ct.  1636,  149  L.  Ed.  2d 
496,  2001  U.S.  LEXIS  3147,  69  U.S.L.W.  3672 
(2001),  writ  of  certiorari  denied  by  533  U.S. 
909,  121  S.  Ct.  2257,  150  L.  Ed.  2d  243,  2001 
U.S.  LEXIS  4446,  69  U.S.L.W.  3763  (2001),  writ 
of  certiorari  denied  by  534  U.S.  900,  122  S.  Ct. 
227,  151  L.  Ed.  2d  163,  2001  U.S.  LEXIS  6714, 
70  U.S.L.W.  3241  (2001),  writ  of  certiorari  de- 
nied by  534  U.S.  1005,  122  S.  Ct.  486,  151  L. 
Ed.  2d  399,  2001  U.S.  LEXIS  10160,  70 
U.S.L.W.  3316  (2001). 

State  presented  sufficient  evidence  that  de- 
fendant knew  offense  of  first-degree  murder 
while  armed  had  been  committed  to  support 
conviction  of  accessory  after  the  fact  to  first- 
degree  murder  while  armed,  in  light  of  evidence 
that  defendant  was  placed  as  witness  to  event, 
and  victim  was  shot  seven  times  at  close  range 
from  which  defendant  could  infer  that  victim's 
death  was  instantaneous.  D.C.  Code  1981, 
§  22-106.  Jones  v.  United  States,  716  A.2d  160, 
1998  D.C.  App.  LEXIS  136  (1998). 

State  presented  sufficient  evidence  that  de- 
fendant personally  aided  or  assisted  principal 
of  shooting  to  avoid  detection  or  apprehension 
after  shooting  to  support  conviction  of  acces- 
sory after  the  fact  to  first-degree  murder  while 
armed,  in  light  of  evidence  that  defendant  shot 
at  or  otherwise  threatened  witness  in  attempt 
to  eliminate  eyewitness  to  murder  or  at  least 
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intimidate  him  to  not  speak  with  authorities 
about  matter  or  testify  at  trial.  D.C.  Code  1981, 
§  22-106.  Jones  v.  United  States,  716  A.2d  160, 
1998  D.C.  App.  LEXIS  136  (1998). 

State  presented  sufficient  evidence  that  de- 
fendant rendered  his  assistance  with  specific 
intent  that  it  prevent  principal's  arrest,  trial,  or 
punishment  for  murdering  victim  to  support 
conviction  of  accessory  after  the  fact  to  first- 
degree  murder  while  armed,  in  light  of  evidence 
that  defendant  attempted  to  eliminate  or 
frighten  eyewitness  to  prevent  him  from  testi- 
fying against  principal,  defendant  wrote  letter 
to  third  party  asking  for  help  in  covering  up 
facts  of  case,  and  defendant  was  closely  associ- 
ated with  principal,  including  at  scene  of  mur- 
der itself.  D.C.  Code  1981,  §  22-106.  Jones  v 
United  States,  716  A.2d  160,  1998  D.C.  App. 
LEXIS  136  (1998). 

Sufficient  evidence  supported  finding  that 
defendant  was  guilty,  as  aider  and  abettor,  of 
murder  where  defendant  shared  common  pur- 
pose with  codefendant  to  kill  victim  in  retalia- 
tion for  stealing  cocaine  from  them,  witness 
saw  defendant,  codefendant,  and  murderer  ar- 
guing with  victim,  codefendant  told  murderer 
to  go  get  pistol,  and  defendant  furnished  mur- 
derer with  weapon.  D.C.  Code  1981,  §§  22- 
2403,  22-3202.  Lyons  v.  United  States,  683  A.2d 
1080,  1996  D.C.  App.  LEXIS  306  (1996). 

Evidence  was  sufficient  to  sustain  defen- 
dant's conviction  for  aiding  and  abetting  as- 
sault with  intent  to  commit  murder  while 
armed  on  grounds  that  he  took  actions  that 
facilitated  the  unlawful  deed,  rather  than 
merely  being  present;  codefendant  testified 
that  defendant  helped  him  to  get  weapons, 
accompanied  him  to  site  of  shooting,  held  one  of 
the  guns,  warned  codefendant  that  he  was  in 
danger,  handed  gun  to  codefendant  so  he  could 
shoot  victim,  and  left  scene  with  codefendant. 
Howard  v  United  States,  656  A.2d  1106,  1995 
D.C.  App.  LEXIS  29  (1995). 

Evidence  was  sufficient  to  convict  defendant 
of  aiding  and  abetting  first-degree  murder;  he 
entered  car  while  kidnapping  was  underway 
and  assisted  in  strangulation  of  victim  by  kick- 
ing victim  while  he  was  being  choked.  D.C. 
Code  1981,  §  22-2402.  Matthews  v  United 
States,  629  A.2d  1185,  1993  D.C.  App.  LEXIS 
179  (1993). 

Evidence  in  felony-murder  prosecution  of  two 
defendants,  neither  one  of  whom  entered  apart- 
ment where  murder  was  committed,  estab- 
lished that  murder  of  victim  was  the  natural 
and  probable  consequence  of  defendants'  prior 
preparation  to  kill  victim's  brother,  and  thus, 
such  murder  served  as  a  predicate  crime  for 
aiding  and  abetting  conviction,  where  defen- 
dants were  part  of  a  group  of  persons  arrayed 
outside  the  brother's  residence,  prepared  to  kill 
him,  and  when  they  heard  that  the  brother  was 
not  home  turned  and  charged  directly  across 


the  street  to  the  victim's  apartment  and  shot 
him;  under  the  circumstances,  trial  court's  ad- 
dition of  "natural  and  probable  consequence" 
language  in  aiding  and  abetting  instruction  did 
not  render  the  charge  erroneous.  D.C.  Code 
1981,  §§  22-2401,  22-3202.  Wilhams  v  United 
States,  483  A.2d  292,  1984  D.C.  App.  LEXIS 
524  (1984),  writ  of  certiorari  denied  by  474  U.S. 
906,  106  S.  Ct.  275,  88  L.  Ed.  2d  236,  1985  U.S. 
LEXIS  4003  (1985). 

Evidence  in  first-degree  murder  prosecution, 
including  fact  that  two  witnesses  placed  defen- 
dant close  by  when  his  brother  shot  victim  and 
testified  as  well  that  shots  came  from  area 
where  defendant  was  standing,  that  one  of  the 
witnesses  saw  defendant's  arm  outstretched, 
apparently  in  a  firing  position,  that  more  than 
one  gun  was  involved  in  the  shooting,  and  that 
defendant  fled  scene  with  his  brother,  was 
sufficient  to  sustain  his  conviction  as  a  princi- 
pal. Miller  v  United  States,  479  A.2d  862,  1984 
D.C.  App.  LEXIS  430  (1984). 

Evidence  in  first-degree  murder  prosecution, 
including  fact  that  defendant  encouraged 
brother's  retaliatory  attack  on  victim  and 
sought  by  his  presence  to  make  it  succeed,  was 
sufficient  to  support  defendant's  conviction  as 
an  aider  and  abettor.  Miller  v.  United  States, 
479  A.2d  862,  1984  D.C.  App.  LEXIS  430 
(1984). 

Evidence  that  defendant  was  present  when 
murder  occurred,  that  he  moved  from  back  seat 
of  car  to  driver's  seat  during  altercation  and 
drove  off  when  his  associates  got  back  in  the 
car,  and  warned  unwitting  passenger  not  to  tell 
anyone  what  he  had  witnessed  was  sufficient  to 
support  defendant's  conviction  for  being  acces- 
sory after  the  fact  to  felony-murder  and  armed 
robbery  D.C.  Code  1981,  §  22-105.  Jefferson  v. 
United  States,  463  A.2d  681,  1983  D.C.  App. 
LEXIS  420  (1983). 

Fact  that  there  was  some  evidence  in  first- 
degree  murder  prosecution  that  defendant  at- 
tempted to  break  up  earlier  fight  between  his 
codefendant  and  murder  victim  and  later  cau- 
tioned his  codefendant  against  shooting  victim 
did  not  exonerate  defendant  as  aider  and  abet- 
tor; such  evidence  was  controverted  and,  in  any 
event,  did  not  otherwise  negate  account  of  his 
assisting  with  commission  of  homicide.  D.C. 
Code  §  22-105.  Byrd  v.  United  States,  364  A.2d 
1215,  1976  D.C.  App.  LEXIS  394  (1976). 

—  Self-defense,  weight  and  sufficiency  of 
evidence. 

Jury  could  not  reasonably  find  defendant 
exceeded  the  bounds  of  lawful  self-defense 
where  the  only  government  witness  actually  to 
see  defendant  shoot  deceased  and  their  actions 
just  prior  to  the  shooting  testified  that  deceased 
came  after  defendant  with  an  upraised  bar 
stool  and  defendant  shot  him  only  after  retreat- 
ing and  warning  deceased  verbally  and  by  fir- 
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ing  several  shots  into  the  floor  and  only  after 
further  retreat  was  impossible,  and  the  govern- 
ment did  not  show  that  there  were  no  bullet 
holes  in  the  floor.  United  States  v.  Bush,  416 
F.2d  823,  1969  U.S.  App.  LEXIS  11087 
(C.A.D.C.  1969). 

Evidence  that  defendant,  though  a  stranger 
to  both  the  deceased  and  his  young  woman 
acquaintance,  accosted  the  latter,  and  a  few 
minutes  later  spoke  in  an  uncomplimentary 
manner  to  the  deceased  about  her,  and  after 
five  or  ten  minutes  again  approached  and  ad- 
dressed them  with  provocative  language,  and 
that,  after  deceased  allegedly  reached  for  a 
knife  or  other  weapon,  defendant  shot  him  and 
shot  a  second  time  at  the  deceased  while  the 
latter  was  running  from  him,  held  to  sustain  a 
conviction  for  first-degree  murder  as  against 
the  claim  of  self-defense.  Bostic  v.  U.S.,  94  F.2d 
636,  1937  U.S.  App.  LEXIS  4133  (1937). 

Evidence  held  to  warrant  finding  defendant 


in  matter  of  self-defense  exceeded  all  necessi- 
ties of  case.  Holmes  v.  U.S.,  11  F.2d  569,  1926 
U.S.  App.  LEXIS  2541  (1926). 

Once  self-defense  issue  was  introduced,  Gov- 
ernment was  required  to  prove  beyond  reason- 
able doubt  that  defendant  had  not  acted  in 
self-defense.  Allen  v  United  States,  603  A.2d 
1219,  1992  D.C.  App.  LEXIS  58  (1992),  writ  of 
certiorari  denied  by  505  U.S.  1227,  112  S.  Ct. 
3050, 120  L.  Ed.  2d  916, 1992  U.S.  LEXIS  4713, 
60  U.S.L.W.  3879  (1992). 

Once  raised,  self-defense  is  element  of  homi- 
cide which  must  be  disproved  by  Government 
beyond  reasonable  doubt.  Gray  v.  United 
States,  589  A.2d  912,  1991  D.C.  App.  LEXIS  80 
(1991). 

Evidence  in  homicide  prosecution  was  suffi- 
cient for  jury  to  reasonably  reject  defendant's 
claim  that  he  acted  in  self-defense.  D.C.  Code 
§  22-2403.  Bennett  v  United  States,  375  A.2d 
499,  1977  D.C.  App.  LEXIS  344  (1977). 


§  22-2102.  Same  —  Placing  obstructions  upon  or  displace- 
ment of  railroads. 

Whoever  maliciously  places  an  obstruction  upon  a  railroad  or  street  railroad, 
or  displaces  or  injures  anything  appertaining  thereto,  or  does  any  other  act 
with  intent  to  endanger  the  passage  of  any  locomotive  or  car,  and  thereby 
occasions  the  death  of  another,  is  guilty  of  murder  in  the  first  degree.  For 
purposes  of  imprisonment  following  revocation  of  release  authorized  by  §  24- 
403.01(b)(7),  murder  in  the  first  degree  is  a  Class  A  felony. 

(Mar.  3,  1901,  31  Stat.  1321,  ch.  854,  §  799;  June  8,  2001,  D.C.  Law 
13-302,§  4(b),  47  DCR  7249.) 


Cross  references.  —  Offenders  convicted 
under  this  section,  eligibility  for  furlough,  see 
§  24-251.02. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  11-502,  22-2103,  and  24-2403. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2402. 

1973  Ed.,  §  22-2402. 

Effect  of  amendments.  —  D.C.  Law  13-302 
added  the  last  sentence. 

Emergency  legislation.  —  For  temporary 
(90-day)  amendment  of  section,  see  §  4(b)  of 
the  Sentencing  Reform  Emergency  Amendment 
Act  of  2000  (D.C.  Act  13-410,  August  11,  2000, 
47  DCR  7271). 

For  temporary  (90  day)  amendment  of  sec- 


tion, see  §  4(b)  of  the  Sentencing  Reform  Con- 
gressional Review  Emergency  Amendment  Act 
of  2001  (D.C.  Act  13-462,  November  7,  2000,  47 
DCR  9443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(b)  of  Sentencing  Reform  Congres- 
sional Review  Emergency  Amendment  Act  of 
2001  (D.C.  Act  14-2,  February  2,  2001,  48  DCR 
2239). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(b)  of  Sentencing  Reform  Second 
Congressional  Review  Emergency  Amendment 
Act  of  2001  (D.C.  Act  14-51,  May  2,  2001,  48 
DCR  4370). 

Legislative  history  of  Law  13-302.  —  For 
Law  13-302,  see  notes  following  §  22-722. 


CASE  NOTES 


Analysis 
Instructions. 

Sentence  and  punishment. 
Weight  and  sufficiency  of  evidence. 


Instructions. 

Where  both  Government  and  defendant  op- 
posed instructions  on  lesser  included  offenses 
as  to  defendant  charged  with  burglary,  at- 
tempted robbery,  assault,  and  murder,  trial 
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court's  refusal  to  so  instruct  jury  on  request  of 
codefendant  was  not  error.  D.C.  Code  1981, 
§§  22-502,  22-1801(a),  22-2401,  22-2402,  22- 
3202,  22-3204.  Adams  v.  United  States,  466 
A.2d  439,  1983  D.C.  App.  LEXIS  483  (1983). 

Sentence  and  punishment. 

District  of  Columbia  Good  Time  Credit  Act 
did  not  supersede  provision  of  statute  providing 
for  20-year  minimum  year  period  of  incarcera- 
tion prior  to  parole  eligibility  for  persons  con- 
victed of  first-degree  murder.  D.C.  Code  1981, 


§§  22-428(a),  22-2402,  22-2404(b).  Poole  v. 
Kelly,  954  F.2d  760, 1992  U.S.  App.  LEXIS  1059 
(C.A.D.C.  1992). 

Weight  and  sufficiency  of  evidence. 

Evidence  that  defendant  aided  and  abetted 
codefendant  in  crime  of  robbing  decedent  and 
burglarizing  her  home  was  sufficient  to  sustain 
conviction  of  felony-murder.  D.C.  Code  1981, 
§§  22-502,  22-1801(a),  22-2401,  22-2402,  22- 
3202,  22-3204.  Adams  v.  United  States,  466 
A.2d  439,  1983  D.C.  App.  LEXIS  483  (1983). 


§  22-2103.  Murder  in  the  second  degree. 

Whoever  with  mahce  aforethought,  except  as  provided  in  §§  22-2101, 
22-2102,  kills  another,  is  guilty  of  murder  in  the  second  degree.  For  purposes 
of  imprisonment  following  revocation  of  release  authorized  by  §  24- 
403.01(b)(7),  murder  in  the  second  degree  is  a  Class  A  felony. 

(Mar.  3,  1901,  31  Stat.  1321,  ch.  854,  §  800;  June  12,  1940,  54  Stat.  347,  ch. 
339;  June  8,  2001,  D.C.  Law  13-302,  §  4(c),  47  DCR  7249.) 


Cross  references.  —  Furlough  eligibility, 
persons  convicted  under  this  section,  see  §  24- 
251.02. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  11-502  and  23-546. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2403. 

1973  Ed.,  §  22-2403. 

Effect  of  amendments.  —  D.C.  Law  13-302 
added  the  last  sentence. 

Emergency  legislation.  —  For  temporary 
(90-day)  amendment  of  section,  see  §  4(c)  of  the 
Sentencing  Reform  Emergency  Amendment  Act 
of  2000  (D.C.  Act  13-410,  August  11,  2000,  47 
DCR  7271). 

For  temporary  (90  day)  amendment  of  sec- 


tion, see  §  4(c)  of  the  Sentencing  Reform  Con- 
gressional Review  Emergency  Amendment  Act 
of  2001  (D.C.  Act  13-462,  November  7,  2000,  47 
DCR  9443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(c)  of  Sentencing  Reform  Congres- 
sional Review  Emergency  Amendment  Act  of 
2001  (D.C.  Act  14-2,  February  2,  2001,  48  DCR 
2239). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(c)  of  Sentencing  Reform  Second 
Congressional  Review  Emergency  Amendment 
Act  of  2001  (D.C.  Act  14-51,  May  2,  2001,  48 
DCR  4370). 

Legislative  history  of  Law  13-302.  —  For 
Law  13-302,  see  notes  following  §  22-722. 


CASE  NOTES 


Analysis 

Adequacy  of  representation. 
Admissibility  of  evidence. 

— Admissions  or  declarations  of  accused,  ad- 
missibility of  evidence. 

— Character  and  habits  of  accused,  admissibil- 
ity of  evidence. 

— Character  and  habits  of  decedent,  admissibil- 
ity of  evidence. 

— Circumstances  preceding  act,  admissibility  of 
evidence. 

— Documentary  evidence,  admissibility  of  evi- 
dence. 

— Dying  declarations,  admissibility  of  evidence. 
— Evidence  incriminating  others,  admissibility 
of  evidence. 


— Excuse  or  justification  generally,  admissibil- 
ity of  evidence. 

— Expert  testimony,  admissibility  of  evidence. 

— Harmless  or  reversible  error,  admissibility  of 
evidence. 

— Hearsay,  admissibility  of  evidence. 
— In  general. 

— Intent,  malice,  deliberation,  and  premedita- 
tion, admissibility  of  evidence. 

— Intoxication,  admissibility  of  evidence. 

— Motive,  admissibility  of  evidence. 

— Opinion  evidence,  admissibility  of  evidence. 

— Other  offenses,  admissibility  of  evidence. 

— Res  gestae,  admissibility  of  evidence. 

— Self-defense,  admissibility  of  evidence. 

— Subsequent  incriminating  or  exculpatory  cir- 
cumstances, admissibility  of  evidence. 
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Arguments  and  conduct  of  counsel. 
Arrest. 

Collateral  estoppel. 
Constitutional  rights  of  defendant. 
Defenses  generally. 
Degree  of  offense. 
— Common  law,  degree  of  offense. 
— Distinction  between  first  and  second  degree 
offense. 

— First  degree  murder,  degree  of  offense. 
— In  general. 

— Manslaughter,  degree  of  offense. 

— Second  degree  murder,  degree  of  offense. 

Discovery. 

Double  jeopardy. 

Examination  of  witnesses-Capacity  and  quali- 
fication of  witnesses. 

— Compelling  calling  of  witness,  examination  of 
witnesses. 

— Cross-examination  of  witnesses. 

— Cross-examination  of  accused,  examination 
of  witnesses. 

— Cumulative  evidence,  examination  of  wit- 
nesses. 

— Scope  of  evidence  in  rebuttal,  examination  of 
witnesses. 

— Separation  and  exclusion  of  witnesses,  exam- 
ination of  witnesses,  generally. 

Harmless  or  reversible  error,  generally. 

Indictment  or  information. 

— Act  or  omission  causing  death,  indictment  or 
information. 

— In  general. 

— Lesser  included  offenses,  indictment  or  infor- 
mation. 

— Malice,  indictment  or  information. 

— Specification  of  grade  or  degree  of  homicide, 

indictment  or  information. 
Instructions. 

— ^Accident  or  misfortune,  instructions. 

— Commission  of  or  attempt  to  commit  other 
offense,  instructions. 

— Defense  of  another,  instructions. 

— Defense  of  habitation,  instructions. 

— Deliberation  and  premeditation,  instruc- 
tions. 

— Discharge  of  jury  before  verdict,  instructions. 
— Grade  or  degree  of  murder,  instructions. 
— Grade  or  degree  of  manslaughter,  instruc- 
tions. 

— Grade  or  degree  of  offense  generally,  instruc- 
tions. 

— Harmless  or  reversible  error,  instructions. 
— In  general. 

— Instructions  after  submission  of  cause. 

— Intoxication,  instructions. 

— Lesser-included  offenses,  instructions. 

— Malice,  instructions. 

— Motive,  instructions. 

— Necessity  and  sufficiency,  instructions. 

— Passion  and  provocation,  instructions. 

— Principals  and  accessories,  instructions. 

— Self-defense,  instructions. 


Joint  or  separate  trial  of  charges. 
Joint  or  separate  trials  of  codefendants. 
Juvenile  adjudications,  generally. 
Merger  of  offenses. 
Mistrial. 

Nature  and  elements  of  homicide  offenses — In 
general. 

— Different  offenses  in  same  transaction,  na- 
ture and  elements  of  homicide  offenses. 

— Express  malice,  nature  and  elements  of  ho- 
micide offenses. 

— Implied  malice,  nature  and  elements  of  ho- 
micide offenses. 

— Intent  or  design  to  effect  death,  nature  and 
elements  of  homicide  offenses. 

— Malice  generally,  nature  and  elements  of  ho- 
micide offenses. 

— Time  of  death,  nature  and  elements  of  homi- 
cide offenses. 

Persons  liable. 

Pleas. 

Presumptions  and  burden  of  proof. 

— Excuse  or  justification,  presumptions  and 

burden  of  proof. 
— Grade  or  degree  of  offense,  presumptions  and 

burden  of  proof. 
— Malice. 

— Self-defense,  presumptions  and  burden  of 
proof. 

Questions  of  law  and  fact. 
— Defense  of  another,  questions  of  law  and  fact. 
— Elements  of  offense,  questions  of  law  and 
fact. 

— Grade  or  degree  of  offense,  questions  of  law 

and  fact. 
— In  general. 

— Insanity  or  intoxication,  questions  of  law  and 
fact. 

— Principals  and  accessories,  questions  of  law 
and  fact. 

— Self-defense,  questions  of  law  and  fact. 
Review. 

— Determination  and  disposition,  review. 

— In  general. 

— Matters  reviewable. 

— Presentation  and  reservation  of  grounds  for 

review. 
— Right  of  review. 
Self-defense. 

— Aggression  or  provocation,  self-defense. 
— Apprehension  of  danger,  self-defense. 
— Duty  to  retreat,  self-defense. 
— In  general. 

— Voluntary  participation  in  combat,  self-de- 
fense. 

Sentence  and  punishment. 
Speedy  trial  rights. 
Verdict. 

Weight  and  sufficiency  of  evidence. 

— Cause  or  time  of  death,  weight  and  suffi- 
ciency of  evidence. 

— Commission  of  or  attempt  to  commit  other 
offense,  weight  and  sufficiency  of  evidence. 
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— Commission  of  or  participation  in  act  by 
accused,  weight  and  sufficiency  of  evidence. 

— Degree  of  homicide  generally,  weight  and 
sufficiency  of  evidence. 

— Degree  of  murder,  weight  and  sufficiency  of 
evidence. 

— In  general. 

— Insanity  or  other  incapacity,  weight  and  suf- 
ficiency of  evidence. 

— Malice,  weight  and  sufficiency  of  evidence. 

— Passion  and  provocation,  weight  and  suffi- 
ciency of  evidence. 

— Principals  and  accessories,  weight  and  suffi- 
ciency of  evidence. 

— Self-defense,  weight  and  sufficiency  of  evi- 
dence. 

Adequacy  of  representation. 

Assistance  of  defense  counsel  was  not  inade- 
quate because  of  refusal,  on  tactical  and  other 
grounds,  to  cross-examine  the  Government's 
principal  witness  who  was  15  years  old  at  time 
of  offense  and  16  at  time  of  trial,  where  it  was 
apparent  that  had  such  witness  testified  fur- 
ther, there  was  a  strong  likelihood  she  would 
have  testified  to  additional  facts  that  would 
have  supplied  factual  elements  from  which  jury 
might  have  found  both  defendants  guilty  of 
first-degree  felony  murder  or  premeditated 
murder  as  well  as  armed  robbery  and  robbery 
instead  of  only  second-degree  murder.  D.C. 
Code  §§  22-2401,  22-2403,  22-2902,  22-3202, 
22-3204.  United  States  v  Claybome,  509  F.2d 
473,  1974  U.S.  App.  LEXIS  5639  (C.A.D.C. 
1974). 

Assistance  of  defense  counsel  in  prosecution 
for  first-degree  murder  and  robbery  was  not 
inadequate  for  failure  to  cross-examine  the 
Government's  principal  witness  who  was  15 
years  old  at  time  of  offense  and  16  at  time  of 
trial  which  failure  was  attributable  to  a  failure 
to  interview  the  witness  or  do  adequate  re- 
search, where  record  disclosed  that  counsel  had 
adequate  knowledge  of  the  facts,  counsel  were 
skilled  and  experienced,  and  their  tactics  were 
highly  successful  in  that  they  secured  acquit- 
tals on  two  first-degree  murder  charges  for  each 
defendant  and  also  acquittals  on  both  robbery 
charges.  D.C.  Code  §§  22-2401,  22-2403,  22- 
2902,  22-3202,  22-3204.  United  States  v 
Claybome,  509  F.2d  473,  1974  U.S.  App.  LEXIS 
5639  (C.A.D.C.  1974). 

Defendant  was  not  denied  his  Sixth  Amend- 
ment right  to  assistance  of  counsel  because  the 
court's  refusal  to  admit  defendant's  statements 
at  start  of  his  testimony  regarding  what  he  had 
stated  to  police  officer  shortly  after  the  murder 
made  it  impossible  for  the  defendant  to  present 
his  case  "in  the  best  light  legally  possible."  D.C. 
Code  §§  22-2401,  22-2403;  U.S.  Const.  Amend. 
6.  United  States  v  Smith,  490  F.2d  789,  1974 
U.S.  App.  LEXIS  10651  (C.A.D.C.  1974). 


Decision  by  trial  counsel,  for  defendant  who 
was  not  identified  by  female  eyewitness  as  one 
of  the  attackers,  to  not  call  witnesses  who  could 
allegedly  impeach  testimony  of  the  eyewitness, 
did  not  prejudice  defendant  as  required  in  order 
to  establish  ineffective  assistance  of  counsel 
claim  in  prosecution  of  five  defendants  arising 
out  of  beating  of  homeless  man  and  murder  and 
assaults  of  passersby  who  tried  to  intervene; 
defendant  contended  that  impeaching  eyewit- 
ness's account  that  she  saw  the  attackers  would 
also  undermine  the  credibility  of  her  testimony 
that  the  day  after  the  assaults  defendant 
threatened  to  kill  her  if  she  cooperated  with 
police,  but  eyewitness  was  impeached  for  bias 
because  her  boyfriend  cooperated  with  the 
prosecution  and  for  her  delay  in  reporting  de- 
fendant's threat,  jury  believed  eyewitness  de- 
spite such  impeachment,  and  it  was  unlikely 
that  calling  additional  witnesses  to  impeach 
eyewitness  would  have  swayed  the  jury  other- 
wise. Perez  v  United  States,  968  A.2d  39,  2009 
D.C.  App.  LEXIS  57  (2009),  writ  of  certiorari 
denied  by  558  U.S.  975,  130  S.  Ct.  474,  175  L. 
Ed.  2d  317,  2009  U.S.  LEXIS  7527,  78  U.S.L.W. 
3237  (2009),  writ  of  certiorari  denied  by  558 
U.S.  975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317, 
2009  U.S.  LEXIS  7505,  78  U.S.L.W.  3237 
(2009). 

Decision  by  trial  counsel,  for  defendant  who 
was  not  identified  by  female  eyewitness  as  one 
of  the  attackers,  to  not  call  witnesses  who  could 
allegedly  impeach  the  eyewitness,  was  a  rea- 
sonable trial  strategy  and  thus  did  not  consti- 
tute deficient  performance,  as  required  in  order 
to  establish  an  ineffective  assistance  of  counsel 
claim  in  prosecution  of  five  defendants  arising 
out  of  beating  of  homeless  man  and  murder  and 
assaults  of  passersby  who  tried  to  intervene; 
defendant  contended  that  impeaching  eyewit- 
ness's account  that  she  saw  the  attackers  would 
also  undermine  the  credibility  of  eyewitness's 
testimony  that  the  day  after  the  assaults  defen- 
dant threatened  to  kill  her  if  she  cooperated  in 
police  investigation,  but  defendant's  counsel 
and  the  attorneys  for  the  other  defendants 
concluded  after  interviewing  the  witnesses  that 
such  witnesses  would  not  be  credible  and  would 
likely  hurt  the  defendants  more  than  help. 
Perez  v  United  States,  968  A.2d  39,  2009  D.C. 
App.  LEXIS  57  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Even  if  counsel's  performance  was  deficient 
in  pressing  codefendant  on  cross-examination 
on  whether  he  had  seen  his  client  attack  pass- 
erby, which  resulted  in  testimony  that  client  hit 
passerby  in  trial  of  five  defendants  arising  out 
of  beating  of  homeless  man  and  murder  and 
assaults  of  passersby  who  tried  to  intervene, 
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counsel's  client  was  not  prejudiced  as  required 
for  an  ineffective  assistance  claim,  as  counsel 
quickly  recovered  by  impeaching  codefendant 
with  grand  jury  testimony  in  which  codefen- 
dant did  not  identify  client  as  one  of  the  attack- 
ers, and  two  other  government  witnesses  had 
identified  client  as  participating  in  the  attack 
on  passerby.  Perez  v.  United  States,  968  A.2d 
39,  2009  D.C.  App.  LEXIS  57  (2009),  writ  of 
certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7527, 
78  U.S.L.W.  3237  (2009),  writ  of  certiorari  de- 
nied by  558  U.S.  975,  130  S.  Ct.  473,  175  L.  Ed. 
2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W. 
3237  (2009). 

Risk  that  defense  counsel  took  during  cross- 
examination  of  codefendant  by  pressing  code- 
fendant on  whether  counsel's  client  was  pres- 
ent at  scene  of  attack,  which  resulted  in 
codefendant  testifying  that  he  saw  client  hit 
passerby  who  subsequently  died  from  stab 
wounds,  in  trial  of  five  defendants  arising  out  of 
beating  of  homeless  man  and  murder  and  as- 
saults of  passersby  who  tried  to  intervene,  fell 
within  the  range  of  reasonable  conduct  and 
thus  did  not  constitute  deficient  performance  as 
required  for  an  ineffective  assistance  claim; 
codefendant  had  not  identified  counsel's  client 
as  one  of  the  attackers  in  codefendant's  grand 
jury  testimony,  codefendant  had  not  identified 
counsel's  client  as  one  of  the  attackers  in  his 
trial  testimony  until  counsel's  cross-examina- 
tion, and  it  was  not  unreasonable  for  counsel  to 
suspect  that  codefendant  had  not  seen  client 
attack  passerby  and  take  calculated  risk  in 
pressing  codefendant.  Perez  v.  United  States, 
968  A.2d  39,  2009  D.C.  App.  LEXIS  57  (2009), 
writ  of  certiorari  denied  by  558  U.S.  975,  130  S. 
Ct.  474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS 
7527,  78  U.S.L.W.  3237  (2009),  writ  of  certiorari 
denied  by  558  U.S.  975,  130  S.  Ct.  473,  175  L. 
Ed.  2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W. 
3237  (2009). 

Trial  counsel's  decision  not  to  call  witnesses 
who  allegedly  would  have  provided  exculpatory 
testimony  for  his  client  was  a  reasonable  stra- 
tegic choice  and  thus  did  not  constitute  ineffec- 
tive assistance,  in  trial  of  five  defendants  in- 
cluding counsel's  client  arising  out  of  beating  of 
homeless  man  and  murder  and  assaults  of 
passersby  who  tried  to  intervene,  where  coun- 
sel interviewed  the  witnesses,  proffered  testi- 
mony of  two  witnesses  who  were  interviewed 
more  than  once  repeatedly  changed  with  one 
witnesses  parroting  the  other,  proffered  testi- 
mony of  such  two  witnesses  even  if  true  would 
have  placed  defendant  at  the  scene  of  the 
assaults,  and  two  other  witnesses,  who  would 
have  allegedly  impeached  testimony  of  govern- 
ment witness,  had  provided  inconsistent  state- 
ments to  the  police,  and  calling  such  witness 
posed  the  risk  of  making  government  witness 
more  credible.  Perez  v.  United  States,  968  A.2d 


39,  2009  D.C.  App.  LEXIS  57  (2009),  writ  of 
certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7527, 
78  U.S.L.W.  3237  (2009),  writ  of  certiorari  de- 
nied by  558  U.S.  975,  130  S.  Ct.  473,  175  L.  Ed. 
2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W 
3237  (2009). 

Counsel's  allegedly  deficient  performance  in 
failing  to  call  expert  on  homicide  investigations 
to  testify  at  murder  trial  was  not  prejudicial,  as 
element  of  ineffective  assistance  of  counsel, 
though  expert's  testimony  that  passenger  had 
not  been  seated  in  vehicle  when  defendant  shot 
and  killed  him  would  have  supported  defen- 
dant's self-defense  theory  that  passenger  had 
been  exiting  vehicle,  where  expert's  opinion 
could  have  been  easily  discredited  on  cross- 
examination;  expert  relied  on  photograph 
which  expert  believed  was  crime  scene  but 
which  was  actually  arrest  scene,  which  was 
photographed  after  vehicle  had  traveled  four 
blocks  from  site  of  shooting  and  after  paramed- 
ics had  opened  passenger  door  and  forcibly 
removed  passenger  from  passenger  seat.  Lopez 
V.  United  States,  863  A.2d  852,  2004  D.C.  App. 
LEXIS  699  (2004). 

Counsel's  allegedly  deficient  performance  in 
failing  to  call  eyewitness  to  testify  at  murder 
trial  was  not  prejudicial,  as  element  of  ineffec- 
tive assistance  of  counsel,  though  eyewitness' 
affidavit  stated  that  passenger  door  of  vehicle 
had  been  open  when  defendant  shot  and  killed 
passenger,  and  such  fact  would  support  defen- 
dant's self-defense  theory  that  passenger  had 
been  exiting  the  vehicle;  affidavit  also  stated 
that  eyewitness  had  not  seen  passenger  get  out 
of  vehicle,  which  contradicted  defendant's  tes- 
timony that  passenger  had  been  exiting  the 
vehicle,  and  affidavit  was  contradicted  by  eye- 
witness' earlier  statements  to  prior  counsel  and 
to  defense  investigator.  Lopez  v.  United  States, 
863  A.2d  852,  2004  D.C.  App.  LEXIS  699 
(2004). 

Defendant  received  full  benefit  of  counsel  in 
connection  with  negotiated  guilty  plea  to  sec- 
ond-degree murder  while  armed,  as  factor 
weighing  against  allowing  defendant  to  with- 
draw the  plea  before  sentencing;  even  if  counsel 
did  not  prepare  defendant  to  testify,  defendant 
had  decided  to  plead  guilty  a  few  weeks  before 
the  case  was  to  go  to  trial  and  had  not  commu- 
nicated his  intent  to  renege  on  plea  deal,  and 
while  counsel  advised  defendant  to  accept  the 
plea  agreement,  counsel  told  defendant  he 
would  try  the  case  if  defendant  wanted  him  to. 
Lopez  V.  United  States,  863  A.2d  852,  2004  D.C. 
App.  LEXIS  699  (2004). 

Trial  court's  disqualification  of  defense  coun- 
sel due  to  counsel's  representation  of  jailhouse 
informant  who  was  going  to  testify  in  defen- 
dant's murder  trial  was  not  arbitrary;  court 
held  two  hearings  on  the  matter  and  allowed 
counsel  and  the  prosecutor  to  articulate  their 
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arguments,  and  the  court  listened  to  a  lengthy 
proffer  by  the  government  on  what  the  infor- 
mant would  testify  about  and  how  he  obtained 
his  information.  Pinkney  v.  United  States,  851 
A.2d  479,  2004  D.C.  App.  LEXIS  316  (2004). 

Trial  court  did  not  abuse  its  discretion  in 
disqualifying  defense  counsel  due  to  potential 
conflict  of  interest;  counsel  had  previously  rep- 
resented a  jailhouse  informant  who  was  going 
to  testify  at  defendant's  murder  trial,  and  thus, 
the  impeachment  of  informant  would  likely  be 
accomplished  by  eliciting  specific  instances  of 
misconduct  involving  matters  of  truthfulness 
that  defense  counsel  gained  through  his  previ- 
ous attorney-client  relationship  so  that  his  pre- 
vious representation  was  relevant  to  the  issues 
and  determinations  presented  in  defendant's 
case,  even  though  his  previous  representation 
of  informant  was  not  substantially  related  to 
the  subject  matter  of  defendant's  murder  trial. 
Pinkney  v  United  States,  851  A.2d  479,  2004 
D.C.  App.  LEXIS  316  (2004). 

Any  deficient  performance  by  trial  counsel,  in 
second-degree  murder  prosecution  arising  from 
death  of  defendant's  infant  daughter  from 
scalding  bath,  in  failing  to  present  promised 
evidence  that  defendant's  wife  suffered  from 
mental  illness  and  had  committed  the  offense 
was  not  prejudicial  and  thus  did  not  constitute 
ineffective  assistance  in  view  of  overwhelming 
evidence  of  guilt.  Edwards  v.  United  States,  767 
A.2d  241,  2001  D.C.  App.  LEXIS  45  (2001). 

Trial  counsel's  failure,  in  second-degree  mur- 
der prosecution  arising  from  death  of  defen- 
dant's infant  daughter  from  scalding  bath,  to 
pursue  defense  of  accident  or  mistake  was 
reasonable  tactical  choice  and  did  not  consti- 
tute ineffective  assistance;  there  was  evidence 
that  defendant  asked  neighbor  to  help  him 
secrete  babies  after  older  daughter  called  police 
and  that  defendant  failed  for  three  days  to  seek 
medical  attention  for  victim,  and  trial  court 
ruled  that  an  accident  defense  would  "open  the 
door"  to  evidence  of  defendant's  prior  physical 
abuse  of  his  children.  Edwards  v.  United 
States,  767  A.2d  241,  2001  D.C.  App.  LEXIS  45 
(2001). 

Defendant  was  not  prejudiced  by  defense 
counsel's  erroneous  advice  regarding  prosecu- 
tor's plea  offer,  as  required  to  support  ineffec- 
tive assistance  claim;  defendant  was  convicted 
of  same  offense  to  which  he  claimed  he  would 
have  pled  guilty  had  he  been  correctly  advised 
and  was  subject  to  same  penalties.  U.S. 
Const.Amend.  6;  D.C.  Code  1981,  §§  22-2403, 
22-3202.  Smith  v  United  States,  686  A.2d  537, 
1996  D.C.  App.  LEXIS  259  (1996),  writ  of 
certiorari  denied  by  522  U.S.  839,  118  S.  Ct. 
115,  139  L.  Ed.  2d  67,  1997  U.S.  LEXIS  5021, 
66  U.S.L.W.  3257  (1997). 

In  proceeding  in  which  defendant  was  con- 
victed of  second-degree  murder  while  armed 
and  of  carrying  pistol  without  license  and  in 


which  defense  counsel  unsuccessfully  sought  to 
be  permitted  to  elicit  hearsay  testimony  from 
officer  in  regard  to  a  declarant's  alleged  state- 
ment that  specified  individual  other  than  de- 
fendant had  shot  victim,  counsel's  failure  to 
secure  attendance  of  declarant,  who  was  absent 
from  the  jurisdiction,  was  not  a  denial  of  effec- 
tive assistance  of  counsel.  D.C.  Code  §§  22- 
2403  to  22-3202,  22-3204;  U.S.  Const.  Amend. 
6.  Jackson  v.  United  States,  424  A.2d  40,  1980 
D.C.  App.  LEXIS  416  (1980),  writ  of  certiorari 
denied  by  454  U.S.  1127,  102  S.  Ct.  979,  71  L. 
Ed.  2d  116,  1981  U.S.  LEXIS  3006,  50  U.S.L.W. 
3487  (1981). 

Admissibility  of  evidence. 

—  Admissions  or  declarations  of  accused, 
admissibility  of  evidence. 

Where  defendant,  before  being  charged  or 
arrested  for  any  crime  and  without  interroga- 
tion or  coercion  of  any  sort,  stated,  in  reply  to 
police  officer's  mere  request  that  he  identify 
himself,  that  he  had  killed  person  at  given 
address,  statement  was  voluntarily  given  and 
admissible  in  evidence  despite  fact  that  defen- 
dant was  admittedly  inebriated  at  time  state- 
ment was  made.  D.C.  Code  §§  22-2403,  22- 
2405;  18  U.S.C.  §  3501;  U.S.  Const.  Amends.  5, 
14.  United  States  v  Bernett,  495  F.2d  943, 1974 
U.S.  App.  LEXIS  10650  (C.A.D.C.  1974). 

In  murder  prosecution,  wherein  defendant 
proposed  to  take  the  stand  first  and  then  intro- 
duce a  written  statement  which  he  had  made  to 
police  officer  that  defendant  had  killed  victim  in 
self-defense,  for  purpose  of  corroborating  what 
defendant  was  going  to  state  on  the  stand,  such 
statement  was  properly  excluded  at  that  time 
as  hearsay  and  as  corroborating  an  exculpatory 
statement  that  was  self-serving.  D.C.  Code 
§§  22-2401,  22-2403.  United  States  v.  Smith, 
490  F.2d  789,  1974  U.S.  App.  LEXIS  10651 
(C.A.D.C.  1974). 

Statements  made  during  a  conversation  be- 
tween defendant  and  three  other  persons  about 
the  shooting  of  victim  and  preceding  events,  as 
related  by  witness  during  his  grand  jury  testi- 
mony, were  admissible  at  a  murder  trial  as 
adoptive  admissions  of  defendant;  the  grand 
jury  testimony,  if  believed,  placed  defendant  at 
the  conversation,  established  that  the  conver- 
sation involved  statements  that  were  inconsis- 
tent with  what  was  being  argued  by  defendant 
at  trial,  and  established  that  defendant  did  not 
contradict  or  rebut  any  of  those  statements 
even  though  they  were  made  in  front  of  a 
third-party  non-accomplice  and  contained  as- 
sertions of  fact  that,  if  untrue,  defendant  would 
naturally  be  expected  to  deny.  Blackson  v. 
United  States,  979  A.2d  1,  2009  D.C.  App. 
LEXIS  355  (2009). 

Detective's  testimony  that  defendant  told 
him  that  when  she  was  high  on  marijuana,  she 
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sometimes  felt  paranoid  or  believed  that  men 
were  about  to  do  something  to  her  was  admis- 
sible in  second-degree  murder  prosecution  as 
admission  of  party-opponent,  and  relevant  to 
reasonableness  of  any  fear  she  harbored  toward 
victim  that  would  support  self-defense  claim. 
D.C.  Code  1981,  §§  22-2403,  22-3202.  United 
States  V.  Williams,  697  A.2d  1244,  1997  D.C. 
App.  LEXIS  165  (1997). 

Defendant's  statement  to  police  officer  after 
he  had  asserted  his  rights  to  remain  silent  and 
to  counsel  that  "I  had  to  sacrifice  him"  ex- 
pressed a  desire  to  discuss  the  murder  investi- 
gation and  "initiated"  a  conversation  within  the 
meaning  of  the  United  States  Supreme  Court's 
Edwards  and  Bradshaw  decisions  regarding 
waiver  of  such  rights.  U.S.  Const.Amends.  5,  6; 
D.C.  Code  1981,  §§  22-2403,  22-3202.  Rogers  v. 
United  States,  483  A.2d  277,  1984  D.C.  App. 
LEXIS  523  (1984),  writ  of  certiorari  denied  by 
469  U.S.  1227,  105  S.  Ct.  1223,  84  L.  Ed.  2d 
363,  1985  U.S.  LEXIS  1102,  53  U.S.L.W.  3599 
(1985). 

Alibi  statement  made  by  defendant  to  under- 
cover government  agent,  in  response  to  state- 
ment by  government  informer  to  defendant 
that  the  agent  knew  a  deputy  marshal  who 
could  help  him,  and  that  if  the  agent  asked 
about  the  murder  for  which  defendant  had  been 
arrested,  defendant  could  tell  agent  he  had 
been  with  informer  at  a  party  at  the  time  the 
murder  occurred  was  not  given  to  agent  invol- 
untarily, and  therefore  use  of  it  at  trial  did  not 
violate  defendant's  Fifth  Amendment  right 
against  self-incrimination,  as  the  agent  was 
investigating  the  deputy  marshal  and  not  de- 
fendant, and  as,  defendant  was  not  required  to 
meet  with  agent,  but  did  so  voluntarily.  U.S. 
Const.  Amend.  5;  D.C.  Code  1973,  §§  22-2403 
to  22-3202(a)(l),  22-3204.  Hill  v.  United  States, 
434  A.2d  422,  1981  D.C.  App.  LEXIS  336 
(1981),  writ  of  certiorari  denied  by  454  U.S. 
1151,  102  S.  Ct.  1020,  71  L.  Ed.  2d  307,  1982 
U.S.  LEXIS  432,  50  U.S.L.W.  3548  (1982). 

Where  defendant  had  not  yet  been  indicted 
for  murder  at  point  when,  in  response  to  state- 
ment by  government  informer  to  defendant 
that  undercover  government  agent  knew  a  dep- 
uty marshal  who  could  help  him,  and  state- 
ment that  if  the  agent  asked  about  the  murder, 
defendant  could  tell  agent  he  had  been  with 
informer  at  a  party  at  the  time  the  murder 
occurred,  defendant  made  a  statement  to  that 
effect  during  his  conversation  with  agent,  rule 
providing  that  an  accused's  right  to  counsel  is 
violated  where  there  is  used  at  trial  evidence  of 
his  own  incriminating  words  which  federal 
agents  have  deliberately  elicited  from  him  after 
he  has  been  indicted  and  in  the  absence  of 
counsel  did  not  apply;  therefore,  defendant  was 
not  entitled  to  prevent  introduction  into  evi- 
dence of  the  alibi  he  gave  agent.  U.S.  Const. 
Amend.  6;  D.C.  Code  1973,  §§  22-2403  to  22- 


3202(a)(1),  22-3204.  Hill  v.  United  States,  434 
A.2d  422,  1981  D.C.  App.  LEXIS  336  (1981), 
writ  of  certiorari  denied  by  454  U.S.  1151,  102 
S.  Ct.  1020,  71  L.  Ed.  2d  307,  1982  U.S.  LEXIS 
432,  50  U.S.L.W.  3548  (1982). 

—  Character  and  habits  of  accused,  admis- 

sibility of  evidence. 

Testimony  of  defendant's  former  wife  that 
defendant  became  quarrelsome  when  drinking 
at  the  time  that  they  were  married  more  than 
20  years  prior  to  killing  of  defendant's  girl- 
friend had  little  or  no  relevance  to  relationship 
between  defendant  and  his  girlfriend.  Clark  v. 
United  States,  593  A.2d  186,  1991  D.C.  App. 
LEXIS  188  (1991). 

Ordinarily,  in  a  homicide  trial,  character  of 
deceased  is  irrelevant  to  question  whether  ac- 
cused has  committed  crime  charged;  but,  where 
evidence  tends  to  show,  even  in  slightest  de- 
gree, that  killing  was  in  self-defense  or  leaves 
any  doubt  as  to  identity  of  first  aggressor, 
peaceful  or  violent  character  of  decedent  be- 
comes particularly  significant  and  should  be 
admitted.  Carter  v.  United  States,  475  A.2d 
1118,  1984  D.C.  App.  LEXIS  363  (1984),  writ  of 
certiorari  denied  by  469  U.S.  1226,  105  S.  Ct. 
1222,  84  L.  Ed.  2d  362,  1985  U.S.  LEXIS  1097, 
53  U.S.L.W  3599  (1985). 

Whether  a  defendant  or  some  other  defense 
witness  in  homicide  prosecution  testifies  about 
deceased  victim's  violent  character  or  its  rele- 
vance to  "reasonable  fear"  and/or  "aggressor" 
aspects  of  self-defense  claim,  general  rule  of 
policy  against  admission  of  evidence  about  de- 
fendant's own  character  shall  prevail,  unless 
defendant  first  places  her  own  good  character 
in  issue.  Johns  v.  United  States,  434  A. 2d  463, 
1981  D.C.  App.  LEXIS  342  (1981). 

In  murder  prosecution,  testimony  concerning 
defendant's  homosexual  relationship  with  vic- 
tim was  admissible,  in  that  testimony  was 
highly  relevant  to  question  of  motive  or  intent, 
the  central  issue  in  the  case,  and  was  not 
presented  in  such  way  as  to  be  unduly  infiam- 
matory.  Smith  v.  United  States,  381  A.2d  258, 
1977  D.C.  App.  LEXIS  308  (1977). 

—  Character  and  habits  of  decedent,  ad- 

missibility of  evidence. 

Where  defendant  in  murder  case  has  raised 
defense  of  accident,  suicide,  or  self-defense, 
victim's  state  of  mind  is  of  particular  concern  to 
jury  United  States  v.  Williams,  697  A.2d  1244, 
1997  D.C.  App.  LEXIS  165  (1997). 

—  Circumstances  preceding  act,  admissi- 

bility of  evidence. 

Testimony  by  the  witness  that,  shortly  before 
the  decedent  was  shot,  the  decedent  told  the 
witness  that  he  had  had  an  argument  with  one 
of  the  defendants  was  inadmissible  as,  in  addi- 
tion to  showing  fear  on  the  part  of  the  decedent, 
it  carried  the  plain  inference  that  the  defendant 
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had  the  state  of  mind  and  a  reason  to  murder 
the  decedent.  Fed.Rules  Evid.  rule  803(3),  18 
U.S.C.  United  States  v.  Day,  591  F.2d  861,  1978 
U.S.  App.  LEXIS  7223  (C.A.D.C.  1978). 

Although  decedent's  statement,  made  to  wit- 
ness shortly  before  the  decedent  was  shot,  that 
his  leg  was  hurting  him  was  a  spontaneous 
statement  describing  a  contemporary  physical 
condition,  and  thus  within  exception  to  the 
hearsay  rule,  it  would  be  admissible  to  show 
the  intensity  of  a  fight  between  the  decedent 
and  the  defendant  only  if  the  Government  could 
lay  a  proper  foundation  by  showing,  by  other 
evidence,  that  such  a  fight  had  occurred. 
Fed.Rules  Evid.  rule  803(3),  18  U.S.C.  United 
States  V.  Day,  591  F.2d  861,  1978  U.S.  App. 
LEXIS  7223  (C.A.D.C.  1978). 

Evidence  of  one  defendant's  activities  prior  to 
alleged  homicide  was  admissible  in  prosecution 
of  three  defendants  for  such  homicide,  in  view 
of  close  proximity,  in  time,  place  and  persons 
between  such  activities  and  subsequent  homi- 
cide. D.C.  Code  1961,  §  22-2401.  Turberville  v. 
U.S.,  303  F.2d  411,  1962  U.S.  App.  LEXIS  6036 
(C.A.D.C.  1962). 

In  prosecution  for  murder  in  the  second  de- 
gree by  shooting  decedent  with  a  gun,  evidence 
that  two  weeks  prior  to  the  shooting,  a  gun  had 
been  seen  lying  in  defendant's  bed  was  admis- 
sible in  evidence  even  though  no  connection 
was  shown  between  the  gun  seen  on  defen- 
dant's bed  and  the  murder  gun.  Morton  v.  U.S., 
183  F.2d  844,  1950  U.S.  App.  LEXIS  3018 
(C.A.D.C.  1950). 

In  murder  prosecution,  evidence  of 
uncommunicated  complaint  which  victim  of  de- 
fendant had  made  about  his  work  prior  to  the 
offense  was  properly  excluded,  where  the  com- 
plaint was  not  a  threat,  and  there  was  no  claim 
of  self-defense.  Fisher  v.  U.S.,  149  F.2d  28,  1945 
U.S.  App.  LEXIS  2550  (1945). 

Evidence  as  to  defendant's  conduct  in  his 
mother's  home  years  before  date  of  offense  was 
irrelevant  and  immaterial  in  murder  prosecu- 
tion. United  States  v.  White,  225  F.  Supp.  514, 
1963  U.S.  Dist.  LEXIS  6247  (D.D.C1963),  re- 
manded by  349  F.2d  965,  121  U.S.  App.  D.C. 
287,  1965  U.S.  App.  LEXIS  5055  (1965). 

Trial  court  did  not  abuse  its  discretion  in 
finding  prosecution  witness,  who  had  been  di- 
agnosed with  paranoid  schizophrenia  and  re- 
cently hospitalized  for  psychiatric  problems, 
competent  to  testify  in  prosecution  for  man- 
slaughter while  armed  and  related  weapons 
offenses;  witness  did  not  display  kinds  of  men- 
tal impairments  that  would  suggest  testimo- 
nial incapacity,  witness  demonstrated  under- 
standing of  what  it  meant  to  testify  truthfully 
and  was  oriented  in  time  and  place,  and  testi- 
mony of  witness,  although  her  memory  was 
imperfect,  was  responsive  and  her  account  of 
events  at  issue  was  coherent  and  consistent 
with  recollections  of  other  witnesses.  Dorsey  v. 


United  States,  935  A.2d  288,  2007  D.C.  App. 
LEXIS  558  (2007). 

Probative  value  of  evidence  focusing  on  pres- 
ence of  defendants  and  their  access  to  guns 
prior  to  murder  of  victim,  and  at  time  of  murder 
of  another  victim,  and  defendant's  reaction  to 
third  party's  arrest,  was  not  substantially  out- 
weighed by  danger  of  unfair  prejudice  in  mur- 
der prosecution;  evidence  established  at  least  a 
reasonable  probability  defendants  either  were 
seen  with,  or  had  reasonable  access  to,  guns 
probably  used  in  two  murders,  and  helped  to 
explain  murder  of  victim,  but  did  not  show  any 
armed  robbery,  or  establish  murder  of  other 
victim.  Hartridge  v.  United  States,  896  A. 2d 
198,  2006  D.C.  App.  LEXIS  142  (2006),  writ  of 
certiorari  denied  by  549  U.S.  1272,  127  S.  Ct. 
1503, 167  L.  Ed.  2d  242,  2007  U.S.  LEXIS  2963, 
75  U.S.L.W.  3473  (2007). 

Evidence  in  murder  prosecution  focusing  on 
presence  of  defendants  and  their  access  to  guns 
prior  to  murder  of  victim,  and  at  time  of  murder 
of  another  victim,  and  defendant's  reaction  to 
third  party's  arrest,  was  not  typically  Drew 
evidence,  and  thus,  did  not  require  a  Drew 
analysis,  which  determines  admissibility  of 
other  wrongful  acts  evidence.  Hartridge  v. 
United  States,  896  A.2d  198,  2006  D.C.  App. 
LEXIS  142  (2006),  writ  of  certiorari  denied  by 
549  U.S.  1272,  127  S.  Ct.  1503,  167  L.  Ed.  2d 
242,  2007  U.S.  LEXIS  2963,  75  U.S.L.W.  3473 
(2007). 

Eyewitness's  testimony  that,  two  years  be- 
fore shooting  in  question,  he  had  seen  defen- 
dant carrying  "same  gun"  that  was  used  to 
shoot  victim  was  admissible  in  murder  trial  as 
evidence  of  guilt,  even  though  testimony  estab- 
lished only  reasonable  probability,  and  not  cer- 
tainty, that  defendant  possessed  murder 
weapon,  and  defendant  argued  that  testimony 
referred  to  event  too  remote  in  time.  Adams  v. 
United  States,  883  A.2d  76,  2005  D.C.  App. 
LEXIS  469  (2005). 

With  respect  to  deaths  that  are  uninten- 
tional, e.g.,  second-degree,  depraved  heart  mur- 
der, evidence  of  prior  bad  acts  can  be  admitted 
to  prove  malice  element  of  a  defendant's  con- 
sciousness of  the  risk  of  death  or  serious  bodily 
injury  to  third  persons,  so  long  as  the  probative 
value  of  such  evidence  is  not  substantially 
outweighed  by  its  prejudicial  effect.  Curry  v. 
United  States,  793  A.2d  479,  2002  D.C.  App. 
LEXIS  51  (2002). 

In  prosecution  for  second-degree  murder 
arising  from  defendant's  dump  truck  colliding 
with  victim's  vehicle,  prior  bad  acts  evidence 
that  defendant  had  an  earlier  collision  while 
driving  the  same  truck  that  was  caused  in  part 
by  defective  brakes  was  relevant  to  establish 
defendant's  subjective  awareness  of  the  risks 
posed  by  his  driving,  which  was  necessary  to 
establish  element  of  malice  based  on  theory 
that  defendant  acted  with  a  depraved  heart. 
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i.e.,  wanton  and  willful  disregard  of  a  known, 
unreasonable  risk  to  human  life.  Curry  v. 
United  States,  793  A.2d  479,  2002  D.C.  App. 
LEXIS  51  (2002). 

In  prosecution  for  second-degree  murder 
arising  from  defendant's  dump  truck  colliding 
with  victim's  vehicle,  other  crimes  evidence  of 
defendant's  repeated  driving  violations  during 
the  previous  16  months  was  relevant  to  estab- 
lish defendant's  subjective  awareness  that  driv- 
ing over  the  speed  limit  and  in  disregard  of 
posted  signals  was  dangerous,  which  was  nec- 
essary to  establish  element  of  malice  based  on 
theory  that  defendant  acted  with  a  depraved 
heart,  i.e.,  wanton  and  willful  disregard  of  a 
known,  unreasonable  risk  to  human  life.  Curry 
V.  United  States,  793  A.2d  479,  2002  D.C.  App. 
LEXIS  51  (2002). 

In  prosecution  for  second-degree  murder 
arising  from  defendant's  dump  truck  colliding 
with  victim's  vehicle,  probative  value  of  prior 
bad  acts  evidence  that  defendant  had  an  earlier 
collision  while  driving  the  same  truck  that  was 
caused  in  part  by  defective  brakes,  which  was 
proffered  to  prove  malice  element  based  on 
theory  that  defendant  acted  with  a  depraved 
heart,  was  not  substantially  outweighed  by  its 
prejudicial  effect.  Curry  v.  United  States,  793 
A.2d  479,  2002  D.C.  App.  LEXIS  51  (2002). 

In  prosecution  for  second-degree  murder 
arising  from  defendant's  dump  truck  colliding 
with  victim's  vehicle,  other  crimes  evidence  of 
defendant's  repeated  driving  violations  during 
the  previous  16  months,  which  was  proffered  to 
prove  malice  element  based  on  theory  that 
defendant  acted  with  a  depraved  heart,  was  not 
substantially  outweighed  by  its  prejudicial  ef- 
fect. Curry  v.  United  States,  793  A.2d  479,  2002 
D.C.  App.  LEXIS  51  (2002). 

Trial  court  did  not  abuse  its  discretion  in 
limiting  scope  of  manslaughter  defendant's  tes- 
timony regarding  his  previous  encounters  with 
victim;  defendant  presented  evidence  that  vic- 
tim was  drug  dealer  who  pressured  him  for 
money  and  that  victim  came  to  defendant's 
apartment  unannounced,  defendant  testified 
that  he  was  afraid  of  victim,  had  several  argu- 
ments with  victim,  and  there  was  evidence  that 
victim  b5rpassed  secured  entry  system  at  defen- 
dant's apartment  building.  D.C.  Code  1981, 
§§  22-2403,  22-3202.  Smith  v.  United  States, 
686  A.2d  537,  1996  D.C.  App.  LEXIS  259 
(1996),  writ  of  certiorari  denied  by  522  U.S. 
839,  118  S.  Ct.  115,  139  L.  Ed.  2d  67,  1997  U.S. 
LEXIS  5021,  66  U.S.L.W.  3257  (1997). 

Evidence  of  defendant's  prior  threats  and 
assaults  against  assault  victim,  his  former  girl- 
friend, was  admissible  in  murder  and  assault 
prosecution  to  prove  defendant's  identity  as 
victim's  assailant,  which  defendant  contested. 
Parks  V.  United  States,  656  A.2d  1137,  1995 
D.C.  App.  LEXIS  73  (1995),  writ  of  certiorari 
denied  by  516  U.S.  873,  116  S.  Ct.  198,  133  L. 


Ed.  2d  133,  1995  U.S.  LEXIS  6237,  64  U.S.L.W. 
3245  (1995). 

Hearsay  statements  of  decedent  indicating 
fear  of  defendant  are  admissible  in  homicide 
case  under  state  of  mind  exception;  hearsay 
evidence  of  a  prior  specific  act  by  the  defendant 
is  not.  Giles  v.  United  States,  432  A.2d  739, 
1981  D.C.  App.  LEXIS  322  (1981). 

Admissibility  of  extrajudicial  declarations 
that  a  homicide  victim  feared  the  accused  must 
be  determined  by  a  careful  balancing  of  their 
probative  value  against  their  prejudicial  effect. 
Bennett  v.  United  States,  375  A.2d  499,  1977 
D.C.  App.  LEXIS  344  (1977). 

Direct  evidence  of  a  homicide  victim's  mental 
state,  such  as  the  declaration  "I  am  afraid  of  D", 
are  considered  hearsay  if  offered  to  prove  the 
truth  of  their  contents;  however,  such  declara- 
tions are  generally  admissible  under  the  pres- 
ent state  of  mind  exception  to  the  hearsay  rule. 
Bennett  v.  United  States,  375  A.2d  499,  1977 
D.C.  App.  LEXIS  344  (1977). 

Extrajudicial  declarations  which  are  only  cir- 
cumstantially probative  of  a  homicide  victim's 
state  of  mind,  such  as  a  statement  that  "D 
threatened  to  kill  me,"  are  offered  not  to  prove 
the  truth  of  what  was  said  but  to  circumstan- 
tially show  the  victim's  state  of  mind  toward 
the  accused  and,  therefore,  the  hearsay  rule  is 
not  applicable  to  such  declarations;  however, 
such  declarations  present  an  admissibility 
problem  in  that  they  involve  extraneous  factual 
elements  which  create  risk  that  they  will  be 
considered  by  the  jury  not  only  as  circumstan- 
tial evidence  of  the  declarant's  mental  state  but 
also  for  the  truth  of  the  matters  asserted 
therein.  Bennett  v.  United  States,  375  A.2d  499, 
1977  D.C.  App.  LEXIS  344  (1977). 

In  prosecution  for  assault  or  homicide  ac- 
cused may  show  prior  acts  of  violence  by  alleged 
victim  to  support  claim  of  self-defense.  King  v. 
U.S.,  177  A.2d  912,  1962  D.C.  App.  LEXIS  254 
(Cr.App.  1962). 

—  Documentary  evidence,  admissibility  of 
evidence. 

In  murder  prosecution,  trial  court  acted 
within  its  discretion  in  admitting  two  black  and 
white  photographs  of  inside  of  house  showing 
where  victim  was  standing  when  he  was  shot 
and  where  he  fell,  where  photographs  were 
probative  of  place  where  victim  was  shot,  and 
were  material  on  issues  in  the  case.  D.C.  Code 
§§  22-2401,  22-2403.  United  States  v.  Smith, 
490  F.2d  789,  1974  U.S.  App.  LEXIS  10651 
(C.A.D.C.  1974). 

Photograph  of  government  witness  holding  a 
revolver  was  not  inadmissible  on  ground  that 
probative  value  of  the  photograph  was  substan- 
tially outweighed  by  danger  of  unfair  prejudice 
in  prosecution  for  second  degree  murder  while 
armed,  despite  witness's  "menacing"  and  "thug- 
like" pose  and  defendant's  inability  to  date  the 
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photograph  or  establish  that  the  gun  in  the 
photograph  was  same  one  used  to  kill  the 
victim;  defendant  contended  that  the  witness 
committed  the  crime,  there  was  no  question 
that  the  witness  was  part  of  the  group  present 
before,  during,  and  after  the  shooting,  and  the 
witness  had  testified  that  the  same  type  of  gun 
displayed  in  the  photograph  was  owned  by 
defendant,  and  that  he  had  seen  it  many  times, 
had  access  to  it,  had  handled  it  in  months 
preceding  the  crime,  and  that  he  and  defendant 
brought  their  respective  weapons  on  night  of 
the  murder.  Burgess  v.  United  States,  786  A. 2d 
561,  2001  D.C.  App.  LEXIS  251  (2001),  writ  of 
certiorari  denied  by  537  U.S.  854,  123  S.  Ct. 
210,  154  L.  Ed.  2d  88,  2002  U.S.  LEXIS  5668, 
71  U.S.L.W.  3238  (2002). 

Photographs  of  defendant's  infant  daughter 
undergoing  hospital  treatment  two  to  three 
days  after  being  placed  in  scalding  bath,  and  of 
daughter's  body  taken  in  the  medical  examin- 
er's office,  were  admissible  to  establish  malice 
element  of  second  degree  murder  and  to  estab- 
lish elements  of  cruelty  to  children,  despite 
defense  offers  to  stipulate  that  victim  was 
placed  in  sitting  position  in  hot  tub  and  as  a 
result  suffered  burns  resulting  in  her  death. 
Edwards  v.  United  States,  767  A.2d  241,  2001 
D.C.  App.  LEXIS  45  (2001). 

Trial  court  did  not  abuse  its  discretion  in 
prohibiting  defendant  from  introducing  into 
evidence  photographs  of  a  1975  death  scene 
involving  his  mother,  nor  did  exclusion  of  said 
photographs  violate  his  constitutional  right  to 
present  a  defense,  notwithstanding  his  insanity 
defense  to  murder  charge  that  his  mental  ill- 
ness stemmed  from  his  discovery  of  his  moth- 
er's body  in  addition  to  the  bodies  of  other 
neighbors.  D.C.  Code  1981,  §§  22-2403,  22- 
3202;  U.S.C.  Const.Amends.  6,  14.  Rogers  v. 
United  States,  483  A.2d  277,  1984  D.C.  App. 
LEXIS  523  (1984),  writ  of  certiorari  denied  by 
469  U.S.  1227,  105  S.  Ct.  1223,  84  L.  Ed.  2d 
363,  1985  U.S.  LEXIS  1102,  53  U.S.L.W.  3599 
(1985). 

—  Dying  declarations,  admissibility  of  ev- 
idence. 

For  statement  to  be  admissible  under  dying 
declaration  exception  to  hearsay  rule,  de- 
clarant must  have  spoken  without  hope  of  re- 
covery and  in  shadow  of  impending  death. 
Lyons  v.  United  States,  683  A.2d  1080,  1996 
D.C.  App.  LEXIS  306  (1996). 

Victim's  statement  that  defendant  "told  them 
to  shoot  me"  was  admissible  under  dying  dec- 
laration exception  to  hearsay  rule  where  victim 
made  statement  after  being  shot  in  chest  and 
victim  asked  responding  officer  not  to  move  him 
because  he  had  been  shot  too  many  times. 
Lyons  v.  United  States,  683  A.2d  1080,  1996 
D.C.  App.  LEXIS  306  (1996). 


Finding  that  victim  spoke  with  sense  of  im- 
pending death  when  he  identified  defendant  as 
perpetrator  of  stabbing  was  supported  by  evi- 
dence that  victim  had  been  stabbed  ten  times 
with  double-edged  knife,  penetrating  his  lungs, 
spleen,  stomach,  arms,  and  back,  that  he  was 
bleeding  profusely  and  staggering  before  he 
collapsed  on  pavement,  and  that  he  repeatedly 
emphasized  to  police  officer  who  heard  his 
statement  that  he  was  in  pain.  Jenkins  v. 
United  States,  617  A.2d  529,  1992  D.C.  App. 
LEXIS  303  (1992). 

In  order  to  admit  a  statement  as  a  dying 
declaration,  there  is  no  requirement  that  the 
declarant  actually  state  that  he  knows  he  is 
going  to  die;  such  knowledge  may  be  inferred 
from  the  nature  and  extent  of  the  declarant's 
wounds.  Butler  v.  United  States,  614  A.2d  875, 
1992  D.C.  App.  LEXIS  188  (1992),  writ  of 
certiorari  denied  by  506  U.S.  1009,  113  S.  Ct. 
625,  121  L.  Ed.  2d  558,  1992  U.S.  LEXIS  7611, 
61  U.S.L.W.  3401  (1992). 

—  Evidence  incriminating  others,  admis- 

sibility of  evidence. 

Murder  defendant  was  properly  precluded 
from  presenting  evidence  in  support  of  third- 
party  perpetrator  defense,  as  he  failed  to  estab- 
lish relevancy  requirement  that  others  had  the 
practical  opportunity  to  commit  the  crime;  de- 
fendant's proffer  was  merely  rooted  in  the  al- 
legedly widespread  ill  will  against  the  victim, 
in  that  he  alleged  others  with  reason  to  seek 
revenge  on  victim  may  have  been  present  in  a 
nearby  neighborhood  or  in  a  bordering  state. 
Resper  v.  United  States,  793  A.2d  450,  2002 
D.C.  App.  LEXIS  50  (2002),  writ  of  certiorari 
denied  by  540  U.S.  890,  124  S.  Ct.  274,  157  L. 
Ed.  2d  163,  2003  U.S.  LEXIS  6422,  72  U.S.L.W. 
3242  (2003). 

Testimony  concerning  assault  on  victim  by 
her  bo5rfriend  prior  to  fatal  weekend  was  ad- 
missible in  prosecution  of  defendant  for  second- 
degree  murder  to  show  that  someone  other 
than  defendant  caused  fatal  blow;  evidence  of 
bojrfriend's  relationship  with  victim  and  fact 
that  he  had  assaulted  her  in  past  was  relevant 
to  ultimate  issue  of  cause  of  death.  Govern- 
ment's theory  of  causation  was  based  on  cir- 
cumstantial proof,  and  defense  proffered  medi- 
cal evidence  from  which  jury  could  conclude 
that  defendant's  slap  of  victim's  face  had  not 
caused  her  death.  Stack  v.  United  States,  519 
A.2d  147,  1986  D.C.  App.  LEXIS  493  (1986). 

—  Excuse  or  justification  generally,  admis- 

sibility of  evidence. 

In  proceeding  in  which  a  defendant  was  con- 
victed of  second-degree  murder,  attempted 
armed  robbery,  conspiracy  and  two  counts  of 
assault  with  deadly  weapon,  refusal  to  admit 
evidence  which  assertedly  would  have  estab- 
lished that  he  suffered  severe  mental  limita- 
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tions  when  facing  panic  situation  and  that,  he 
could  not  have  formed  intent  necessary  for 
second-degree  murder  was  proper,  in  that  de- 
fense of  diminished  responsibihty  was  not  a 
recognized  defense.  Jones  v.  United  States,  386 
A.2d  308,  1978  D.C.  App.  LEXIS  515  (1978), 
writ  of  certiorari  denied  by  444  U.S.  925,  100  S. 
Ct.  263,  62  L.  Ed.  2d  181,  1979  U.S.  LEXIS 
3472  (1979). 

—  Expert  testimony,  admissibility  of  evi- 

dence. 

Any  error  in  trial  court's  exclusion  of  expert 
opinion  testimony  that  victim  likely  died  from 
injuries  caused  by  one  defendant  punching  vic- 
tim and  by  victim's  subsequent  fall  to  the 
ground  was  harmless  as  to  two  other  defen- 
dants at  a  joint  trial  for  second-degree  murder 
under  a  theory  of  aiding  and  abetting,  even 
though  the  punch  and  victim's  fall  to  the 
ground  occurred  before  the  other  defendants 
kicked  victim;  probative  value  of  the  expert's 
testimony  was  minimal  at  best  given  certain 
admissions  and  concessions  made  by  him,  and, 
inter  alia,  even  if  the  first  defendant  had  in- 
flicted the  lethal  blow,  his  having  done  so  would 
not  negate  the  other  defendants'  actus  reus  of 
assisting  or  participating  in  second-degree 
murder.  Johnson  v.  United  States,  980  A. 2d 
1174,  2009  D.C.  App.  LEXIS  454  (2009),  writ  of 
certiorari  denied  by  131  S.  Ct.  367,  178  L.  Ed. 
2d  237,  2010  U.S.  LEXIS  7200,  79  U.S.L.W. 
3205  (U.S.  2010),  writ  of  certiorari  denied  by 
131  S.  Ct.  263,  178  L.  Ed.  2d  174,  2010  U.S. 
LEXIS  6845,  79  U.S.L.W.  3202  (U.S.  2010). 

Prosecutor's  cross-examination  of  three  de- 
fense witnesses,  namely,  a  psychiatrist,  psy- 
chologist, and  defendant's  sister  about  their 
knowledge  of  defendant's  arrest  record  was 
proper  to  impeach  their  credibility,  where  de- 
fendant proffered  a  defense  of  insanity  at  the 
time  he  committed  a  murder.  D.C.  Code  1981, 
§§  22-2403,  22-3202.  Rogers  v.  United  States, 
483  A.2d  277,  1984  D.C.  App.  LEXIS  523 
(1984),  writ  of  certiorari  denied  by  469  U.S. 
1227,  105  S.  Ct.  1223,  84  L.  Ed.  2d  363,  1985 
U.S.  LEXIS  1102,  53  U.S.L.W.  3599  (1985). 

—  Harmless  or  reversible  error,  admissi- 

bility of  evidence. 

Given  trial  context  and  lack  of  objection,  no 
prejudicial  error  was  established  in  trial  court's 
refusal  to  admit  arrest  record  of  deceased,  in 
homicide  prosecution,  there  being  no  crime  of 
violence  on  such  record.  D.C.  Code  §  22-2403. 
United  States  v.  Perkins,  498  F.2d  1054,  1974 
U.S.  App.  LEXIS  8461  (C.A.D.C.  1974). 

Given  trial  context  and  lack  of  objection,  no 
prejudicial  error  was  established  in  admission 
of  testimony,  in  homicide  prosecution,  as  to 
defendant's  postarrest  statement,  no  question 
having  been  raised  at  trial  that  statement 
should  be  paraphrased  by  detective  rather  than 


read.  D.C.  Code  §  22-2403.  United  States  v. 
Perkins,  498  F.2d  1054,  1974  U.S.  App.  LEXIS 
8461  (C.A.D.C.  1974). 

In  view  of  trial  context  and  lack  of  objection, 
no  prejudicial  error  was  established  when  trial 
court  permitted  prosecutor,  in  homicide  prose- 
cution, to  ask  as  to  character  of  deceased,  after 
defense  counsel  had  initiated  this  line  of  in- 
quiry. D.C.  Code  §  22-2403.  United  States  v. 
Perkins,  498  F.2d  1054,  1974  U.S.  App.  LEXIS 
8461  (C.A.D.C.  1974). 

Conviction  would  not  be  reversed  because 
trial  judge  failed  to  exercise  his  discretion  in 
admitting  or  refusing  to  admit  as  impeaching 
evidence  three  prior  assault  convictions  of  de- 
fendant charged  with  second-degree  murder. 
D.C.  Code  1961,  §  22-2403.  Lewis  v.  United 
States,  381  F.2d  894,  1967  U.S.  App.  LEXIS 
5799  (C.A.D.C.  1967). 

Error  in  admitting  reports  of  DNA  and  serol- 
ogy tests  through  testimony  of  forensics  experts 
who  were  not  involved  in  testing  or  preparing 
reports,  in  violation  of  defendant's  right  of 
confrontation,  was  not  harmless  beyond  rea- 
sonable doubt,  in  trial  for  murder;  without 
reports,  circumstantial  evidence  was  not  suffi- 
cient, in  that  there  were  no  witnesses  to  crime, 
defendant's  fingerprints  were  not  found  on 
murder  weapon,  and  alleged  confession  to  gov- 
ernment informant  was  highly  suspect  after 
informant  was  impeached  with  ample  reward 
he  received  in  exchange  for  his  testimony. 
Gardner  v.  United  States,  999  A.2d  55,  2010 
D.C.  App.  LEXIS  351  (2010). 

Probative  value  of  evidence,  consisting  of 
defendant's  handwritten  rap  lyrics,  was  not 
outweighed  by  its  prejudicial  effect  in  prosecu- 
tion for  voluntary  manslaughter  while  armed 
and  related  weapons  offenses;  lyrics  were  pro- 
bative of  defendant's  identity  as  shooter,  and 
lyrics  were  not  only  evidence  that  defendant 
was  a  drug  dealer,  since  witness  testified  that 
defendant  had  sold  marijuana  to  her  and  her 
friends  on  night  of  shooting,  and  one  of  those 
friends  testified .  that  defendant  had  been  his 
supplier  of  marijuana  for  over  a  year.  Dorsey  v. 
United  States,  935  A.2d  288,  2007  D.C.  App. 
LEXIS  558  (2007). 

Any  error  in  trial  judge's  precluding  defen- 
dant from  eliciting  evidence  of  disposal  of  gun, 
which  evidence  was  allegedly  critical  to  third- 
party  perpetrator  defense,  was  harmless,  given 
strength  of  evidence  against  defendant,  in  pros- 
ecution for  second-degree  murder  while  armed 
and  weapons  offenses;  three  eyewitnesses  iden- 
tified defendant  as  the  shooter,  all  witnesses 
specifically  denied  seeing  alleged  gunman  with 
gun  on  evening  in  question,  and  alleged  gun- 
man did  not  have  motive  to  kill  victim.  D.C. 
Code  1981,  §§  22-2403,  22-3202,  22-3204(a,  b). 
Boykin  v.  United  States,  738  A.2d  768,  1999 
D.C.  App.  LEXIS  219  (1999). 
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Any  error  in  trial  court's  limiting  scope  of 
manslaughter  defendant's  testimony  regarding 
his  previous  encounters  with  victim  was  harm- 
less, considering  strength  of  government's  case 
as  to  excessiveness  of  force  used  against  victim. 
D.C.  Code  1981,  §§  22-2403,  22-3202.  Smith  v 
United  States,  686  A.2d  537,  1996  D.C.  App. 
LEXIS  259  (1996),  writ  of  certiorari  denied  by 
522  U.S.  839,  118  S.  Ct.  115,  139  L.  Ed.  2d  67, 
1997  U.S.  LEXIS  5021,  66  U.S.L.W.  3257 
(1997). 

In  prosecution  for  assault  with  intent  to 
murder  while  armed,  trial  court's  exclusion  of 
proffered  testimony  on  provocation/mitigation 
by  defendant  and  defense  witness  was  harm- 
less beyond  reasonable  doubt  as  to  defendant, 
given  centrality  of  testimony  to  defense,  as  well 
as  its  relative  strength  bearing  on  provocation 
issue,  and  further  given  potential  importance  of 
provocation  evidence  on  ultimate  outcome,  de- 
spite strength  of  government's  case.  Howard  v. 
United  States,  656  A.2d  1106,  1995  D.C.  App. 
LEXIS  29  (1995). 

Any  error  in  excluding  evidence  of  other 
crimes  committed  by  third  party  alleged  by 
homicide  defendant  to  have  been  actual  shooter 
did  not  prejudice  defense  sufficiently  to  render 
defendant's  conviction  constitutionally  infirm; 
much  of  proffered  evidence  was  brought  before 
jury  through  defense  witness  and,  moreover, 
alleged  shooter's  culpability  was  not  inconsis- 
tent with  defendant's  guilt  as  aider  and  abetter. 
Morris  v  United  States,  622  A.2d  1116,  1993 
D.C.  App.  LEXIS  79  (1993),  writ  of  certiorari 
denied  by  510  U.S.  899,  114  S.  Ct.  270,  126  L. 
Ed.  2d  221,  1993  U.S.  LEXIS  6183,  62  U.S.L.W. 
3252  (1993). 

Keeping  evidence  of  victim's  boyfriend's  prior 
assault  on  victim  from  jury  was  not  harmless 
error  in  murder  prosecution  in  which  boyfriend 
testified  for  prosecution,  where  evidence  of  par- 
ties' phlegmatic  relationship  was  relevant  to 
explain  how  new  injury  might  have  occurred, 
nature  of  that  relationship  was  admitted  by 
victim's  boyfriend,  prior  incidents  were  not  so 
remote  in  time  as  to  be  irrelevant  to  parties' 
relationship  on  date  defendant  slapped  victim, 
and  Government's  evidence  of  causation  was 
circumstantial.  Stack  v.  United  States,  519 
A.2d  147,  1986  D.C.  App.  LEXIS  493  (1986). 

Error  in  excluding  testimony  of  acquaintance 
of  homicide  victim,  who  was  also  a  friend  of 
defendant,  as  to  victim's  purported  threat 
against  defendant,  which  fell  within  state-of- 
mind  exception  to  hearsay  rule  and  was  more 
probative  than  prejudicial,  was  harmless  in 
view  of  fact  that  record  was  replete  with  refer- 
ences to  victim's  sometimes  acrimonious  behav- 
ior toward  defendant  and  that  there  was  con- 
siderable testimony  concerning  victim's  violent 
nature.  Hairston  v.  United  States,  500  A.2d 
994,  1985  D.C.  App.  LEXIS  532  (1985). 


Reversal  of  second-degree  murder  while 
armed  conviction  was  required  where  the  Court 
of  Appeals  could  not  say  with  sufficient  cer- 
tainty that  evidence  which  was  properly  admit- 
ted was  so  overwhelming  that  defendant  was 
not  impermissibly  and  unduly  prejudiced  by 
introduction  of  witness'  highly  damaging  hear- 
say statement  as  to  defendant  previously  hold- 
ing a  gun  to  victim's  head.  D.C.  Code  §§  22- 
2403,  22-3202.  Campbell  v  United  States,  391 
A.2d  283,  1978  D.C.  App.  LEXIS  566  (1978). 

Defendant  in  prosecution  for  second-degree 
murder  was  not  prejudiced  by  exclusion  of 
testimony  regarding  prior  consistent  state- 
ments by  defendant  to  show  her  state  of  mind 
at  time  of  killing  where  other  evidence  was 
presented  by  defendant  on  such  issue.  D.C. 
Code  §§  22-2403,  22-3202.  Rink  v  United 
States,  388  A.2d  52,  1978  D.C.  App.  LEXIS  526 
(1978). 

Even  assuming  that  jury  erroneously  consid- 
ered testimony  of  homicide  victim's  sister  con- 
cerning extrajudicial  statements  by  victim  and 
by  defendant's  sister  as  substantive  evidence 
that  defendant  had  threatened  the  victim 
rather  than  merely  as  reflecting  on  victim's 
mental  state,  any  resulting  prejudice  was  min- 
imal in  light  of  fact  that  Government  had 
already  proved  defendant's  confession  and  his 
two  inculpatory  statements  to  his  neighbor  on 
the  day  of  the  homicide;  therefore,  admission  of 
testimony  was  not  error.  D.C.  Code  §  22-2403. 
Bennett  v  United  States,  375  A.2d  499,  1977 
D.C.  App.  LEXIS  344  (1977). 

—  Hearsay,  admissibility  of  evidence. 

Hearsay  evidence  is  generally  inadmissible 
because  it  is  less  reliable  than  nonhearsay 
testimony;  it  may  not  have  been  offered  under 
oath,  there  may  have  been  no  opportunity  for 
cross-examination,  and  the  jury  is  given  no 
opportunity  to  observe  the  demeanor  of  the 
witness.  United  States  v.  Lynch,  499  F.2d  1011, 
1974  U.S.  App.  LEXIS  8774  (C.A.D.C.  1974). 

Under  certain  circumstances,  exigencies  per- 
mit the  use  of  hearsay  even  in  criminal  trials, 
despite  its  dangers.  United  States  v.  Lynch,  499 
F.2d  1011,  1974  U.S.  App.  LEXIS  8774 
(C.A.D.C.  1974). 

Out-of-court  statement  to  witness  about  an 
attack  on  victim  was  admissible  at  a  murder 
trial  under  the  exception  to  the  hearsay  rule  for 
excited  utterances,  even  though  defendants  ar- 
gued that  declarant  was  responding  to  wit- 
ness's questions;  witness  testified  that  de- 
clarant's voice  sounded  shocked,  loud,  and 
high-pitched,  the  statement  was  made  approx- 
imately 10  to  15  minutes  after  the  attack,  and 
the  witness  questioned  declarant  about  who 
had  attacked  victim,  not  for  the  details  of  the 
attack.  Johnson  v.  United  States,  980  A. 2d 
1174,  2009  D.C.  App.  LEXIS  454  (2009),  writ  of 
certiorari  denied  by  131  S.  Ct.  367,  178  L.  Ed. 
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2d  237,  2010  U.S.  LEXIS  7200,  79  U.S.L.W. 
3205  (U.S.  2010),  writ  of  certiorari  denied  by 
131  S.  Ct.  263,  178  L.  Ed.  2d  174,  2010  U.S. 
LEXIS  6845,  79  U.S.L.W.  3202  (U.S.  2010). 

Alleged  statement  by  a  vehicle  passenger 
that  no  one  said  "follow  that  car"  was  inadmis- 
sible at  a  murder  trial  under  an  exception  to 
the  hearsay  rule  to  show  the  passenger's  or  the 
driver's  states  of  mind;  there  was  no  hearsay 
because  the  trial  testimony  was  that  no  out-of- 
court  statement  was  made,  and  neither  the 
passenger's  nor  the  driver's  states  of  mind  were 
at  issue  in  the  case.  Blackson  v.  United  States, 
979  A.2d  1,  2009  D.C.  App.  LEXIS  355  (2009). 

Admission  of  unredacted  portion  of  out-of- 
court  statement  made  by  driver/defendant  who 
drove  two  of  the  other  defendants  and  two 
additional  passengers  who  were  not  defendants 
in  the  trial  to  location  where  passerby  was 
stabbed  to  death  and  another  passerby  as- 
saulted, during  prosecution's  cross-examina- 
tion of  driver/defendant  in  order  to  impeach 
driver/defendant's  trial  testimony  that  he  did 
not  know  that  passengers  in  his  car  had  knives, 
did  not  violate  the  Sixth  Amendment  confron- 
tation right  of  passenger/defendant  who 
claimed  he  was  not  carrying  a  knife,  in  trial  of 
five  defendants  arising  out  of  beating  of  home- 
less man  and  murder  and  assaults  of  passersby 
who  tried  to  intervene,  as  the  unredacted  por- 
tion of  the  statement  was  used  only  after  driv- 
er/defendant had  taken  the  stand  to  testify  in 
his  own  defense,  and  driver/defendant  was 
available  for  cross-examination  by  passenger/ 
defendant.  Perez  v.  United  States,  968  A.2d  39, 
2009  D.C.  App.  LEXIS  57  (2009),  writ  of  certio- 
rari denied  by  558  U.S.  975,  130  S.  Ct.  474,  175 
L.  Ed.  2d  317,  2009  U.S.  LEXIS  7527,  78 
U.S.L.W.  3237  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  473,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W.  3237 
(2009). 

Admission  of  redacted  videotaped  hearsay 
statement  made  by  defendant  who  drove  two  of 
the  other  defendants  and  two  additional  pas- 
sengers to  location  where  passerby  was  stabbed 
to  death  and  another  passerby  assaulted,  in 
trial  of  five  defendants  arising  out  of  beating  of 
homeless  man  and  murder  and  assaults  of 
passersby  who  tried  to  intervene,  in  order  to 
establish  that  the  driver/defendant  was  a  will- 
ing participant  in  the  assaults  because  he  knew 
that  some  his  passengers,  two  of  whom  were 
not  defendants  at  the  trial,  were  armed  with 
knives  when  they  entered  his  car,  did  not  vio- 
late the  Sixth  Amendment  confrontation  right 
of  passenger/defendant  who  claimed  he  was  not 
carrying  a  knife,  as  the  statement  as  redacted 
did  not  implicate  passenger/defendant,  and 
trial  court  instructed  jury  that  the  statement 
could  only  constitute  evidence  against  driver/ 
defendant.  Perez  v.  United  States,  968  A.2d  39, 
2009  D.C.  App.  LEXIS  57  (2009),  writ  of  certio- 


rari denied  by  558  U.S.  975,  130  S.  Ct.  474,  175 
L.  Ed.  2d  317,  2009  U.S.  LEXIS  7527,  78 
U.S.L.W.  3237  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  473,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W.  3237 
(2009). 

Statements  by  a  government  witness  to  po- 
lice about  events  on  night  of  victim's  murder, 
and  what  he  said  to  his  friends  about  what  he 
told  the  police,  were  not  offered  to  prove  the 
truth  of  the  matter  asserted,  but  to  show  reason 
for  the  friends  to  collude,  and  thus,  the  state- 
ments were  not  hearsay.  Burgess  v.  United 
States,  786  A.2d  561,  2001  D.C.  App.  LEXIS 
251  (2001),  writ  of  certiorari  denied  by  537  U.S. 
854,  123  S.  Ct.  210,  154  L.  Ed.  2d  88,  2002  U.S. 
LEXIS  5668,  71  U.S.L.W.  3238  (2002). 

In  proceeding  in  which  defendant  was  con- 
victed of  second-degree  murder  while  armed 
and  of  carrying  pistol  without  a  license,  de- 
clarant's alleged  hearsay  statement  to  officer 
that  specified  individual  other  than  defendant 
shot  victim  did  not  have  sufficient  equivalent 
circumstantial  guarantees  of  trustworthiness 
to  warrant  its  admission  into  evidence  as  ex- 
ception to  hearsay  rule,  in  that  statement  was 
not  made  under  oath,  was  not  made  in  presence 
of  trier  of  fact  and  that  declarant  was  not 
subject  to  cross-examination  and  in  view  of  fact 
that  it  was  not  demonstrated  that  probability  of 
trustworthiness  in  statement  outweighed  nor- 
mal risks  associated  with  inherent  dangers  of 
hearsay  statements.  D.C.  Code  §§  22-2403  to 
22-3202,  22-3204;  Fed.Rules  Evid.  Rule 
804(b)(5),  18  U.S.C.  Jackson  v.  United  States, 
424  A.2d  40,  1980  D.C.  App.  LEXIS  416  (1980), 
writ  of  certiorari  denied  by  454  U.S.  1127,  102 
S.  Ct.  979,  71  L.  Ed.  2d  116,  1981  U.S.  LEXIS 
3006,  50  U.S.L.W.  3487  (1981). 

It  was  not  error,  in  prosecution  for  second- 
degree  murder,  to  admit  hearsay  testimony 
recounting  earlier  statements  by  decedent  that 
she  intended  to  leave  defendant,  with  whom 
she  had  been  living,  as  he  fought  with  her  and 
abused  her,  where  issue  was  what  caused  fatal 
fall  down  steps  as  it  was  either  an  accident  or 
was  caused  by  defendant,  who  was  standing  at 
head  of  the  steps,  instruction  limiting  such 
evidence  to  state  of  mind  exception  was  given 
and  Government's  evidence  included  three  ad- 
missions by  defendant  that  he  caused  the  fall; 
in  any  event,  any  prejudice  was  minimal  in 
view  of  voluntary  manslaughter  conviction. 
D.C.  Code  §§  22-2403,  22-2405.  Jones  v.  United 
States,  398  A.2d  11,  1979  D.C.  App.  LEXIS  331 
(1979). 

Statements  made  by  murder  victim  indicat- 
ing that  she  was  afraid  of  defendant  were 
admissible  under  state  of  mind  exception  at 
second-degree  murder  while  armed  trial,  even 
though  certain  hearsay  evidence  of  specific 
prior  acts  by  defendant  should  have  been  ex- 
cluded. D.C.  Code  §§  22-2403,  22-3202.  Camp- 
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bell  V.  United  States,  391  A.2d  283,  1978  D.C. 
App.  LEXIS  566  (1978). 

In  homicide  prosecution,  trial  court  properly 
admitted  into  evidence  extrajudicial  state- 
ments which  tended  to  show  state  of  mind  of 
the  defendant  and  the  victim,  the  defendant's 
wife.  D.C.  Code  §§  22-2403,  22-2405,  22-3202. 
Gezmu  v.  United  States,  375  A.2d  520,  1977 
D.C.  App.  LEXIS  348  (1977). 

—  In  generaL 

Government's  negligent  destruction  of  .38 
Rossi  revolver  used  by  defendant's  intended 
victim  in  shootout  did  not  warrant  exclusion  of 
ballistics  evidence,  in  trial  for  murder  and 
other  crimes;  Government  had  preserved  bullet 
core  recovered  from  decedent's  body  and  bullet 
fragments,  defendant  represented  at  pretrial 
that  his  own  ballistics  expert  had  determined 
that  bullet  core  could  have  been  fired  from  any 
weapon,  and  therefore,  revolver  was  not  neces- 
sary to  prove  defendant's  theory  that  bullet 
core  recovered  from  decedent's  body  came  from 
revolver  rather  than  his  own  gun.  Williams  v. 
United  States,  881  A.2d  557,  2005  D.C.  App. 
LEXIS  453  (2005),  writ  of  certiorari  denied  by 
546  U.S.  1112,  126  S.  Ct.  1132,  163  L.  Ed.  2d 
892,  2006  U.S.  LEXIS  700  (2006). 

In  view  of  remoteness  in  time  of  proffered 
evidence  of  homicide  victim's  violent  character 
and  fact  that  proffered  evidence  concerned  in- 
stances of  victim's  violent  behavior  in  special 
context  of  marital  relationship,  trial  court  did 
not  abuse  its  discretion  in  refusing  to  admit 
proffered  character  testimony  into  evidence  in 
homicide  prosecution  for  killing  of  victim  fol- 
lowing a  traffic  dispute,  despite  defendant's 
assertion  that  he  was  entitled  to  introduce  such 
evidence  in  connection  with  his  claim  of  self- 
defense  due  to  Government's  presentation  of 
evidence  at  trial  that  defendant  had  initially 
provoked  attack  upon  him  by  victim.  Hawkins 
V  United  States,  461  A.2d  1025,  1983  D.C.  App. 
LEXIS  385  (1983),  writ  of  certiorari  denied  by 
464  U.S.  1052,  104  S.  Ct.  734,  79  L.  Ed.  2d  193, 
1984  U.S.  LEXIS  707,  52  U.S.L.W.  3510  (1984). 

—  Intent,  malice,  deliberation,  and  pre- 

meditation, admissibility  of  evidence. 

In  prosecution  for  second-degree  murder 
arising  from  shooting  incident,  jury  could  con- 
sider defendant's  prior  aggressive  behavior  to- 
ward deceased  during  altercation  which  had 
occurred  an  hour  prior  to  the  shooting  incident 
and  could  infer  that  defendant  had  harbored 
malice  toward  the  deceased  or  that  defendant 
had  been  more  likely  to  have  been  the  aggres- 
sor in  the  subsequent  encounter  and  could 
consider  such  evidence  in  weighing  defendant's 
testimony  that  deceased  had  instigated  the 
fatal  confrontation.  United  States  v.  Grover, 
485  F.2d  1039,  1973  U.S.  App.  LEXIS  8052 
(C.A.D.C.  1973). 


Where  there  was  other  evidence  that  there 
had  been  "bad  blood"  between  defendant  and 
the  deceased,  his  former  common-law  wife,  con- 
tinuing over  period  of  years,  trial  court  did  not 
abuse  its  discretion  in  prosecution  for  second- 
degree  murder  by  admitting  evidence  that  de- 
fendant had  threatened  decedent  with  a  shot- 
gun 12  years  prior  to  the  homicide.  United 
States  V  Bobbitt,  450  F.2d  685,  1971  U.S.  App. 
LEXIS  7916  (C.A.D.C.  1971). 

In  prosecution  for  drowning  wife,  evidence 
concerning  prior  procurement  of  accident  policy 
on  wife's  life  held  admissible  as  indicating  in- 
tent. Dickerson  v  U.S.,  65  F.2d  824,  1933  U.S. 
App.  LEXIS  3176  (1933). 

In  a  homicide  case,  remark  of  defendant  at 
the  time  of  the  killing  that  deceased  was  not  the 
first  white  man  he  had  killed,  following  defen- 
dant's statement  that,  if  witness  would  say  she 
was  sorry  he  had  killed  defendant,  he  would 
shoot  her,  indicated  the  state  of  defendant's 
mind  at  the  time  of  the  killing;  that  is,  that  the 
killing  was  done  deliberately  and  maliciously. 
Bowman  v  U.S.,  267  F.  648,  1920  U.S.  App. 
LEXIS  2220  (1920). 

Evidence  that  defendant  had  been  in  posses- 
sion of  .45  caliber  pistol  and  had  access  to  pistol 
was  properly  admitted  in  prosecution  for  mur- 
der of  victim  shot  with  .45  caliber  pistol;  evi- 
dence of  defendant's  access  to  and  possession  of 
weapon  just  weeks  before  murder  constituted 
probative  temporal  connection  to  murder  and 
was  admissible  to  show  intent,  and  constituted 
evidence  of  crime  charged.  Thomas  v.  United 
States,  685  A.2d  745,  1996  D.C.  App.  LEXIS 
241  (1996). 

Murder  defendant's  prior  assault  upon  dece- 
dent would  have  been  admissible  in  his  second- 
degree  murder  prosecution.  D.C.  Code  1981, 
§§  22-2403,  22-3202.  Bowler  v  United  States, 
480  A.2d  678,  1984  D.C.  App.  LEXIS  571 
(1984). 

Hearsay  testimony  of  prior  violence  by  defen- 
dant against  victim  was  inadmissible  to  show 
defendant's  motive,  malice,  and  intent  where 
victim,  and  not  defendant,  was  the  declarant  of 
the  hearsay  statement  that  defendant  had 
stabbed  him  in  the  right  arm  and  evidence  of 
the  prior  specific  act  by  the  defendant  was  not 
admissible.  Giles  v.  United  States,  432  A.2d 
739,  1981  D.C.  App.  LEXIS  322  (1981). 

Evidence  concerning  prior  incidents  of  hostil- 
ity, prior  assault,  and  the  like  is  particularly 
relevant  in  marital  homicide  cases.  Rink  v. 
United  States,  388  A.2d  52,  1978  D.C.  App. 
LEXIS  526  (1978). 

Testimony  of  two  witnesses  concerning  defen- 
dant's threats  and  other  expressions  of  hostility 
toward  victim  was  relevant  to  determine  her 
state  of  mind  and  was  admissible  for  that 
purpose  in  prosecution  for  second-degree  mur- 
der. D.C.  Code  §§  22-2403,  22-3202.  Rink  v. 
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United  States,  388  A.2d  52,  1978  D.C.  App. 
LEXIS  526  (1978). 

Defendant's  conduct  in  pointing  pistol  at  vic- 
tim in  connection  with  threats  and  other  ex- 
pressions of  hostihty  was  evidence  of  prior 
aggressive  conduct  of  defendant  toward  the 
victim  and  was  relevant  to  defendant's  claim  of 
self-defense  to  charge  for  second-degree  mur- 
der. D.C.  Code  §§  22-2403,  22-3202.  Rink  v. 
United  States,  388  A.2d  52,  1978  D.C.  App. 
LEXIS  526  (1978). 

Evidence  in  prosecution  for  second-degree 
murder  of  prior  aggressive  conduct  by  defen- 
dant toward  victim  was  probative  of  the  exis- 
tence of  defendant's  malice  toward  victim, 
whether  defendant  was  likely  to  be  the  aggres- 
sor in  the  encounter  at  issue  and  whether 
defendant  reasonably  apprehended  danger  of 
imminent  serious  bodily  harm.  D.C.  Code 
§§  22-2403,  22-3202.  Rink  v.  United  States, 
388  A.2d  52,  1978  D.C.  App.  LEXIS  526  (1978). 

There  is  no  particular  limit  as  to  the  time 
anterior  to  a  homicide  when  evidence  of  threats 
made  by  defendant  against  deceased  will  be 
excluded,  the  admissibility  of  such  evidence 
depending  on  the  circumstances  of  the  case. 
U.S.  V.  Neverson,  12  D.C.  152  (D.C.Sup.  1880). 

On  a  trial  for  homicide,  evidence  of  threats 
made  by  defendant  against  deceased  the  sum- 
mer before  the  murder  is  not  inadmissible 
merely  because  the  time  of  making  them  was 
too  remote.  U.S.  v.  Neverson,  12  D.C.  152 
(D.C.Sup.  1880). 

—  Intoxication,  admissibility  of  evidence. 

While  intoxication  was  no  defense  at  common 
law  to  crime  of  murder,  when  murder  in  first 
degree  is  defined  by  statute  in  such  terms  as  to 
require  deliberate  premeditation  for  its  com- 
mission, evidence  of  intoxication  may  be  shown 
for  purpose  of  proving  lack  of  capacity  to  delib- 
erate or  premeditate.  D.C.  Code  1929,  T.  6, 
§  21.  McAffee  v.  U.S.,  Ill  F.2d  199,  1940  U.S. 
App.  LEXIS  3609  (1940). 

Voluntary  immediate  drunkenness,  in  partic- 
ular, is  not  admissible  to  disprove  the  element 
of  malice  integral  to  the  crime  of  murder. 
Wheeler  v.  United  States,  832  A.2d  1271,  2003 
D.C.  App.  LEXIS  569  (2003). 

In  proceeding  in  which  accused  was  convicted 
of  second-degree  murder  and  arson,  trial  judge 
did  not  err  in  refusing  to  admit  proffered  evi- 
dence that  accused's  voluntary  ingestion  of 
drugs  induced  a  toxic  psychosis  on  date  of 
offense  or  err  in  instructing  jury  that  voluntary 
taking  of  drugs  was  not  a  defense  to  the 
charges.  D.C.  Code  §§  22-401,  22-2403.  Barrett 
V.  United  States,  377  A.2d  62,  1977  D.C.  App. 
LEXIS  374  (1977). 

—  Motive,  admissibility  of  evidence. 

In  a  prosecution  for  the  killing  of  defendant's 
wife,  evidence  of  previous  quarrels  between 


defendant  and  his  wife  was  admissible  on  the 
question  of  motive.  Murray  v.  U.S.,  288  F.  1008, 
1923  U.S.  App.  LEXIS  2254  (1923). 

The  question  of  the  remoteness  of  evidence  of 
previous  quarrels  between  defendant  and  his 
wife  goes  to  the  weight  to  be  given  the  evidence 
by  the  jury  as  evidence  of  motive  for  the  subse- 
quent killing  of  the  wife.  Murray  v.  U.S.,  288  F. 
1008,  1923  U.S.  App.  LEXIS  2254  (1923). 

Evidence  of  defendants'  friendly  relationship 
with  person  who  had  shot  victim  in  the  past,  as 
buttressed  by  other  evidence  tending  to  show 
that  defendants  may  have  assaulted  victim  in 
retaliation  for  victim's  earlier  testimony 
against  their  friend  which  led  to  his  conviction, 
was  relevant  in  defendants'  prosecution  for 
assault  of  victim  to  show  motive  for  the  assault; 
evidence  of  prior  shooting  explained  the  reason 
why  there  might  be  "bad  blood"  between  defen- 
dants and  victim,  defendants'  association  with 
person  who  had  shot  victim  was  not  the  only 
evidence  of  defendants'  participation  in  the 
assault,  and  trial  court  instructed  jury  that 
there  was  no  evidence  of  defendants'  involve- 
ment in  prior  shooting.  Freeman  v.  United 
States,  689  A.2d  575,  1997  D.C.  App.  LEXIS  21 
(1997). 

Evidence  that  defendant  had  given  handgun 
to  victim  which  victim  had  failed  to  return  was 
properly  admitted  in  murder  prosecution;  evi- 
dence was  relevant  to  charged  crime  and  dem- 
onstrated circumstances  surrounding  crime 
and  was  also  relevant  to  show  motive  for  crime, 
and  probative  value  of  evidence  outweighed  its 
prejudicial  effect.  Thomas  v.  United  States,  685 
A.2d  745,  1996  D.C.  App.  LEXIS  241  (1996). 

Evidence  of  prior  violent  altercation  between 
murder  victim  and  defendant  had  probative 
value  to  both  defendant's  motive  and  issue  of 
identification  of  defendant  which  outweighed 
any  prejudice;  testimony  of  murder  victim's  son 
concerning  previous  attack  by  defendant  was 
relevant  to  alleged  announced  course  of  re- 
venge and  perceived  necessity  for  silencing  vic- 
tim. Green  v.  United  States,  580  A.2d  1325, 
1990  D.C.  App.  LEXIS  254  (1990). 

Evidence  of  prior  altercation  between  homi- 
cide victim  and  defendant  was  admissible  to 
demonstrate  motive.  Mathis  v.  United  States, 
513  A.2d  1344,  1986  D.C.  App.  LEXIS  403 
(1986). 

—  Opinion  evidence,  admissibility  of  evi- 
dence. 

Where  defendant's  brother  and  sister, 
through  contacts  with  defendant  over  period  of 
years  prior  to  shooting  of  defendant's  wife,  had 
a  proper  foundation  for  expressing  an  opinion 
as  to  defendant's  sanity,  and  from  time  defen- 
dant was  indicted  he  had  been  continuously 
confined  in  hospital  and  had  been  diagnosed  as 
suffering  from  paranoic  schizophrenia,  it  could 
not  be  said  that  failure  to  permit  brother  and 


620 


Murder;  Manslaughter 


§  22-2103 


sister  to  give  their  lay  opinions  as  to  defen- 
dant's sanity  did  not  seriously  prejudice  defen- 
dant. D.C.  Code  §  22-2403.  United  States  v. 
Pickett,  470  F.2d  1255,  1972  U.S.  App.  LEXIS 
6908  (C.A.D.C.  1972). 

Trial  court  did  not  err  in  disallowing  testi- 
mony in  response  to  defense  counsel's  questions 
to  defendant's  girl  friend  on  question  of 
whether  PCP  caused  defendant  to  be  violent, 
and  whether  defendant's  behavior  on  date  of 
victim's  murder  was  of  the  sort  she  had  seen 
after  he  smoked  PCP,  since  the  trial  court  fully 
permitted  questioning  as  to  defendant's  con- 
duct and  behavior  both  at  times  after  he  had 
taken  PCP  and  on  the  date  of  the  murder  and 
beyond  this  point,  the  trial  court  could  properly 
rule  that  it  was  incumbent  upon  the  jury  to 
draw  its  own  conclusions.  D.C.  Code  1981, 
§§  22-2403,  22-3202.  Rogers  v.  United  States, 
483  A.2d  277,  1984  D.C.  App.  LEXIS  523 
(1984),  writ  of  certiorari  denied  by  469  U.S. 
1227,  105  S.  Ct.  1223,  84  L.  Ed.  2d  363,  1985 
U.S.  LEXIS  1102,  53  U.S.L.W.  3599  (1985). 

In  view  of  overwhelming  evidence  of  malice 
aforethought,  premeditation  and  deliberation, 
error  in  allowing  defendant's  daughter  to  tes- 
tify that  she  had  stated  to  defendant,  immedi- 
ately following  the  killing,  that  defendant  had 
threatened  deceased  before  and  he  had  meant 
to  do  it  was  harmless  beyond  a  reasonable 
doubt.  D.C.  Code  §§  22-2401,  22-2403.  Butler  v. 
United  States,  322  A.2d  279,  1974  D.C.  App. 
LEXIS  248  (1974). 

—  Other  offenses,  admissibility  of  evi- 
dence. 

In  prosecution  for  second-degree  murder, 
committed  as  result  of  violation  of  speed  law 
while  attempting  to  escape  from  police,  evi- 
dence that  defendant  was  engaged  in  illegal 
transportation  of  liquor  was  admissible  though 
relating  to  a  separate  and  different  offense,  in 
view  of  statute  defining  murder  in  terms  of 
attempt  to  perpetrate  a  crime  punishable  by 
imprisonment  in  penitentiary.  D.C.  Code  1929, 
T.  6,  §§  21-23,  401.  Lee  v.  U.S.,  112  F.2d  46, 
1940  U.S.  App.  LEXIS  4220  (1940). 

Trial  court  acted  within  its  discretion  in  con- 
cluding that  the  probative  value  of  a  witness's 
testimony  that  someone  threatened  to  kill  him 
for  snitching  was  not  substantially  outweighed 
by  the  danger  of  unfair  prejudice  at  a  murder 
trial;  the  testimony  was  meant  to  explain  spe- 
cific behavior  of  the  witness  while  testifying, 
trial  court  instructed  the  jury  on  the  proper  use 
of  the  testimony  by  giving  a  limiting  instruc- 
tion, and  the  testimony  did  not  link  defendant 
to  the  threats.  Blackson  v.  United  States,  979 
A.2d  1,  2009  D.C.  App.  LEXIS  355  (2009). 

Defendant  was  not  entitled  to  mistrial  due  to 
co-defendant's  counsel's  elicitation  of  testimony 
on  cross-examination  to  effect  that  defendant 
had  provided  marijuana  to  witness,  as  defen- 


dant opened  the  door  to  this  cross-examination 
when  he  cross-examined  witness  about  drug- 
related  reason  witness  had  defendant's  gun  in 
his  apartment.  Roy  v.  United  States,  871  A.2d 
498,  2005  D.C.  App.  LEXIS  150  (2005),  writ  of 
certiorari  denied  by  547  U.S.  1162,  126  S.  Ct. 
2346, 164  L.  Ed.  2d  839,  2006  U.S.  LEXIS  4167, 
74  U.S.L.W.  3668  (2006). 

A  trial  judge  is  permitted,  in  the  exercise  of 
discretion,  to  admit  other  crimes  evidence 
within  one  of  the  Drew  exceptions  unless  the 
danger  of  unfair  prejudice  substantially  out- 
weighs the  probative  value  of  the  proffered 
evidence.  Curry  v.  United  States,  793  A.2d  479, 
2002  D.C.  App.  LEXIS  51  (2002). 

Trial  court's  exclusion  of  Drew  evidence  that 
victim  had  financial  problems,  that  he  had 
complained  of  defendant  taking  advantage  of 
him,  and  that  defendant  had  been  seen  acting 
"disrespectful"  toward  victim,  was  not  error  in 
second-degree  murder  prosecution.  D.C.  Code 
1981,  §§  22-2403,  22-3202.  United  States  v. 
Williams,  697  A.2d  1244, 1997  D.C.  App.  LEXIS 
165  (1997). 

Evidence  that  defendant  sold  drugs  to  victim 
for  years,  that  defendant  supplied  crack  cocaine 
to  victim  and  roommate  two  days  before  fire, 
and  had  threatened  to  burn  down  apartment 
building  if  victim  did  not  pay  him  for  recent 
drug  sale  was  admissible  in  prosecution  for 
arson  and  murder  to  put  arson  in  context,  and 
as  direct  and  substantial  proof  of  crimes 
charged.  D.C.  Code  1981,  §§  22-401,  22-403, 
22-2401,  22-2403.  Bonhart  v.  United  States, 
691  A.2d  160,  1997  D.C.  App.  LEXIS  49  (1997). 

Evidence  of  prior  instances  of  hostility,  as- 
saults, and  the  like  is  particularly  relevant  in 
marital  homicide  cases.  Hill  v.  United  States, 
600  A.2d  58,  1991  D.C.  App.  LEXIS  171  (1991). 

In  prosecution  for  felony-murder,  second-de- 
gree murder,  assault  with  intent  to  commit 
rape,  and  first-degree  burglary,  trial  judge  did 
not  abuse  his  discretion  in  admitting  evidence 
of  defendant's  prior  conviction  for  assault  and 
robbery  where  there  were  significant  similari- 
ties in  modus  operandi  which  were  probative  of 
defendant's  identity  as  attacker  of  victim, 
where  the  testimony  was  probative  of  defen- 
dant's motive  and  intent,  and  where  eight-year 
gap  between  the  two  incidents  did  not  so  reduce 
probity  of  the  evidence  that  it  should  have  been 
excluded.  D.C.  Code  §§  22-501,  22-1801(a),  22- 
2401,  22-2403.  Calaway  v.  United  States,  408 
A.2d  1220,  1979  D.C.  App.  LEXIS  492  (1979). 

—  Res  gestae,  admissibility  of  evidence. 

Where  officers  apparently  came  upon  dece- 
dent shortly  after  he  had  been  stabbed  and  he 
was  extremely  excited  and  repeatedly  asked 
officers  to  let  him  go  kill  his  assailant,  his 
statements  fell  within  spontaneous  utterance 
exception  to  hearsay  rule  and  were  properly 
admitted  in  homicide  prosecution.  D.C.  Code 
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§  22-2403.  Young  v.  United  States,  391  A.2d 
248,  1978  D.C.  App.  LEXIS  558  (1978). 

—  Self-defense,  admissibility  of  evidence. 

In  prosecution  for  murder,  evidence  of  the 
deceased's  violent  character,  including  evidence 
of  specific  violent  acts,  is  admissible  where  a 
claim  of  self-defense  is  raised  and  such  evi- 
dence is  relevant  on  the  issue  of  who  was  the 
aggressor  and,  where  there  is  evidence  that 
defendant  knew  of  deceased's  character,  on  the 
issue  of  whether  or  not  defendant  reasonably 
feared  he  was  in  danger  of  imminent  great 
bodily  injury.  U.S.  v.  Burks,  470  F.2d  432,  1972 
U.S.  App.  LEXIS  7117  (C.A.D.C.  1972). 

To  determine  whether  defendant  was  aggres- 
sor and  whether  he  could  establish  claim  of 
self-defense  to  charges  of  assault  with  a  dan- 
gerous weapon  and  murder,  jury  was  required 
to  consider  all  of  circumstances  leading  up  to 
fatal  affray  at  victim's  home,  and  it  was  not 
error  to  admit  evidence  that  defendant  had 
shortly  before  entered  house  of  a  former  girl 
friend  and  attacked  her  and  homicide  victim. 
D.C.  Code  1961,  §§  22-502,  22-2403.  Harris  v. 
United  States,  364  F.2d  701,  1966  U.S.  App. 
LEXIS  5634  (C.A.D.C.  1966). 

In  prosecution  for  homicide  resulting  in  con- 
viction of  second  degree  murder  where  defen- 
dant claimed  killing  was  necessary  in  order  to 
repel  sexual  assault  by  deceased  who  was 
drunk  at  the  time  of  killing,  it  was  reversible 
error  to  refuse  to  admit  testimony  to  the  effect 
that  deceased  was  aggressive  when  drunk.  Ev- 
ans V.  U.S.,  277  F.2d  354,  1960  U.S.  App.  LEXIS 
4997  (C.A.D.C.  1960). 

Where  one  accused  of  homicide  claimed  self- 
defense  and  testified  that  his  victim  jumped  up, 
started  around  a  table  with  his  hand  in  his 
pocket  and  stated  that  he  would  kick  accused's 
teeth  out  of  his  head,  evidence  that  morgue 
attendant  found  open  pen  knife  in  victim's 
pocket,  although  playing  cards  were  in  his 
hand,  was  admissible  to  show  what  victim's 
apparent  conduct  was,  notwithstanding  several 
eyewitnesses  testified  that  accused  was  the 
aggressor  and  that  victim  made  no  move.  Grif- 
fin V.  U.S.,  183  F.2d  990,  1950  U.S.  App.  LEXIS 
3032  (C.A.D.C.  1950). 

In  murder  prosecution,  where  defendant 
pleaded  self-defense,  deceased's  police  record 
showing  arrests  but  no  convictions  held  inad- 
missible. Preston  V.  U.S.,  80  F2d  702,  1935  U.S. 
App.  LEXIS  3399  (1935). 

In  murder  prosecution,  under  plea  of  self- 
defense,  evidence  that  deceased  had  violent  or 
dangerous  character  or  habitually  carried 
deadly  weapons  is  admissible,  but  not  proof  of 
general  character  or  proof  of  crimes  other  than 
crimes  of  violence.  Preston  v.  U.S.,  80  F.2d  702, 
1935  U.S.  App.  LEXIS  3399  (1935). 

In  prosecution  for  murdering  wife  and  moth- 
er-in-law, excluding,  as  irrelevant,  testimony 


that  seven  months  before  shooting,  altercation 
had  taken  place  between  wife,  defendant,  and 
mother-in-law,  held  not  error  as  against  conten- 
tion that  purpose  was  to  show  accused  was  put 
in  fear.  Bolden  v.  U.S.,  69  F.2d  121,  1934  U.S. 
App.  LEXIS  3459  (1934). 

Probative  value  of  evidence  that  defendant 
had  previously  threatened  victim's  friend  with 
gun  after  friend  had  gotten  into  fight  with 
defendant's  cousin,  and  that  defendant  had 
expressed  intent  to  rob  friend  was  not  substan- 
tially outweighed  by  danger  of  unfair  prejudice, 
in  trial  for  murder  and  related  offenses;  evi- 
dence was  probative  to  negate  claim  of  self- 
defense  and  to  place  shooting  in  context,  and  it 
gave  jury  perspective  of  defendant's  involve- 
ment with  victim's  friend.  Muschette  v.  United 
States,  936  A.2d  791,  2007  D.C.  App.  LEXIS 
571  (2007). 

In  making  claim  of  self-defense,  accused  may 
introduce  evidence  of  prior  violent  acts  commit- 
ted by  decedent  which  were  known  to  accused. 
Smith  V.  United  States,  686  A.2d  537, 1996  D.C. 
App.  LEXIS  259  (1996),  writ  of  certiorari  de- 
nied by  522  U.S.  839,  118  S.  Ct.  115,  139  L.  Ed. 
2d  67,  1997  U.S.  LEXIS  5021,  66  U.S.L.W.  3257 
(1997). 

Past  acts  of  victim's  violence  of  which  accused 
was  unaware  may  be  introduced  as  evidence 
supporting  the  objective  question  of  who  was 
the  first  aggressor.  Smith  v.  United  States,  686 
A.2d  537,  1996  D.C.  App.  LEXIS  259  (1996), 
writ  of  certiorari  denied  by  522  U.S.  839,  118  S. 
Ct.  115,  139  L.  Ed.  2d  67,  1997  U.S.  LEXIS 
5021,  66  U.S.L.W.  3257  (1997). 

Manslaughter  victim's  prior  armed  robbery 
conviction  was  inadmissible  in  support  of  self- 
defense  claim,  absent  claim  that  defendant 
knew  of  that  conviction  when  he  killed  victim. 
D.C.  Code  1981,  §§  22-2403,  22-3202.  Smith  v. 
United  States,  686  A.2d  537,  1996  D.C.  App. 
LEXIS  259  (1996),  writ  of  certiorari  denied  by 
522  U.S.  839,  118  S.  Ct.  115,  139  L.  Ed.  2d  67, 
1997  U.S.  LEXIS  5021,  66  U.S.L.W.  3257 
(1997). 

Only  in  homicide  cases  may  prior  violent  acts 
of  victim  be  introduced  as  evidence  to  prove 
that  victim  was  first  aggressor.  Harris  v.  United 
States,  618  A.2d  140,  1992  D.C.  App.  LEXIS 
316  (1992). 

In  homicide  trial  where  accused  raises  claim 
of  self-defense,  Government  may  properly  in- 
troduce evidence  of  victim's  past  behavior  to- 
ward defendant  to  show  who  was  the  initial 
aggressor  and  whether  defendant  was  in  rea- 
sonable fear  of  imminent  great  bodily  harm. 
D.C.  Code  1981,  §§  22-2403,  22-3202.  Rawls  v. 
United  States,  539  A.2d  1087,  1988  D.C.  App. 
LEXIS  22  (1988). 

When  defense  of  self-defense  is  raised  in 
homicide  prosecution,  it  is  generally  recognized 
that  hearsay  evidence  of  prior  threats  is  proba- 
tive of  whether  defendant  was  likely  to  be 


622 


Murder;  Manslaughter 


§  22-2103 


aggressor  in  altercation  and  whether  defendant 
reasonably  apprehended  imminent,  serious 
bodily  harm  from  decedent.  Hairston  v.  United 
States,  500  A.2d  994,  1985  D.C.  App.  LEXIS 
532  (1985). 

By  raising  self-defense  in  homicide  trial,  de- 
fendant was  asserting  that  decedent  had  been 
the  initial  aggressor  in  the  fatal  conflict;  there- 
fore, evidence  of  decedent's  peaceable  or  violent 
character  was  admissible  as  relative  on  issue  of 
who  was  initial  aggressor.  Carter  v.  United 
States,  475  A.2d  1118,  1984  D.C.  App.  LEXIS 
363  (1984),  writ  of  certiorari  denied  by  469  U.S. 
1226,  105  S.  Ct.  1222,  84  L.  Ed.  2d  362,  1985 
U.S.  LEXIS  1097,  53  U.S.L.W.  3599  (1985). 

Once  defendant  opens  door  to  reputation  of 
deceased  for  peace  or  violence  by  claiming  self- 
defense,  prosecutor  has  corresponding  right  to 
rebut  with  evidence  of  noncombative  nature  of 
decedent.  Carter  v.  United  States,  475  A.2d 
1118,  1984  D.C.  App.  LEXIS  363  (1984),  writ  of 
certiorari  denied  by  469  U.S.  1226,  105  S.  Ct. 
1222,  84  L.  Ed.  2d  362,  1985  U.S.  LEXIS  1097, 
53  U.S.L.W.  3599  (1985). 

Accused  claiming  self-defense  in  homicide 
prosecution  may  attempt  to  show  that  decedent 
was  the  aggressor  by  showing  that  he  was  a 
bellicose  and  violent  individual.  Johnson  v. 
United  States,  452  A.2d  959,  1982  D.C.  App. 
LEXIS  482  (1982). 

At  least  when  a  defendant  is  charged  with 
homicide,  she  has  right  to  present  evidence  of 
victim's  violent  character  to  support  claim  of 
self-defense  and  evidence  of  violent  character 
may  be  testimony  of  specific  acts,  including  acts 
of  violence  unrelated  to  crime  at  issue,  or  it  may 
be  evidence  of  general  reputation  for  violence. 
Johns  V.  United  States,  434  A.2d  463,  1981  D.C. 
App.  LEXIS  342  (1981). 

Prior  acts  of  violence  are  admissible  in  homi- 
cide cases  where  defendant  raises  claim  of 
self-defense  against  decedent  as  the  alleged 
first  aggressor.  Ibn-Tamas  v.  United  States,  407 
A.2d  626,  1979  D.C.  App.  LEXIS  457  (1979). 

As  a  general  rule,  antecedent  declarations 
that  a  homicide  victim  feared  the  accused  are 
considered  relevant  to  an  accused's  claim  that 
he  acted  in  self-defense,  that  is,  that  the  victim 
was  the  aggressor  in  the  first  instance.  Bennett 
V  United  States,  375  A.2d  499,  1977  D.C.  App. 
LEXIS  344  (1977). 

Trial  judge,  at  prosecution  of  defendant  for 
second-degree  murder,  properly  denied  admis- 
sion of  certified  copy  of  decedent's  conviction  for 
carrying  pistol  without  license,  as  bare  fact  of 
proof  of  conviction  for  carrying  pistol  without 
license  did  not  in  and  of  itself  prove  a  specific 
violent  act  which  could  be  used  to  support 
defendant's  claim  of  self-defense.  Carmichael  v. 


United  States,  363  A.2d  302,  1976  D.C.  App. 
LEXIS  356  (1976). 

—  Subsequent  incriminating  or  exculpa- 
tory circumstances,  admissibility  of 
evidence. 

Testimony  of  circumstances  surrounding  de- 
fendant's arrest  by  officers  pursuant  to  a  war- 
rant for  his  arrest,  not  for  the  robberies  and 
murder  for  which  he  was  being  tried,  but  for 
armed  assault  on  police  officer,  offered  as  indi- 
cating consciousness  of  guilt  or  resistance  to 
arrest,  was  admissible  in  context  in  which  case 
was  tried.  D.C.  Code  1961,  §§  22-502,  22-2401, 
22-2403,  22-2901.  Gregory  v  United  States,  369 
F.2d  185,  1966  U.S.  App.  LEXIS  5327  (C.A.D.C. 
1966). 

Agreement  among  shooters  to  conform  to  the 
version  of  events  one  of  them  told  police  on  the 
night  of  the  shooting,  and  deny  knowledge  of 
the  murder,  showed  consciousness  of  guilt  and, 
thus,  was  directly  admissible  evidence  of  the 
charged  crime  separate  from  its  potential  sta- 
tus as  evidence  of  other,  uncharged  crimes, 
despite  government's  failure  to  provide  advance 
notice  of  intent  to  use  the  agreement  in  prose- 
cution for  second  degree  murder  while  armed. 
Burgess  v  United  States,  786  A.2d  561,  2001 
D.C.  App.  LEXIS  251  (2001),  writ  of  certiorari 
denied  by  537  U.S.  854,  123  S.  Ct.  210,  154  L. 
Ed.  2d  88,  2002  U.S.  LEXIS  5668,  71  U.S.L.W. 
3238  (2002). 

Arguments  and  conduct  of  counsel. 

Where  only  evidence  linking  defendant  with 
homicides  was  testimony  of  confessed  accessory 
who  was  granted  immunity,  defendant's  theory 
that  accessory  committed  the  killings  and  lied 
about  defendant  to  cover  up  his  own  guilt  was 
supported  by  testimony  of  eyewitnesses  who 
described  a  man  fitting  accessory's  description 
as  being  near  scene  of  crimes,  and  defense 
counsel's  closing  argument  seeking  to  present 
such  theory  did  not  supplement  or  misstate  the 
record  but  merely  suggested  that  jury  draw 
certain  inferences,  restriction  of  closing  argu- 
ment so  as  to  prevent  defense  counsel  from 
suggesting  that  accessory  committed  the  mur- 
ders impaired  defendant's  constitutional  right 
to  a  closing  argument  in  his  behalf  and  was  not 
harmless  beyond  reasonable  doubt.  D.C.  Code 
§§  22-2401,  22-2403;  18  U.S.C.  §  6002;  18 
U.S.C.  §  2111;  Fed.Rules  Crim.Proc.  rule  52(a), 
18  U.S.C.  United  States  v  De  Loach,  504  F.2d 
185,  1974  U.S.  App.  LEXIS  9849  (C.A.D.C. 
1974). 

Prosecutor's  closing  and  rebuttal  arguments 
seeking  to  draw  an  analogy  between  crime 
charged  against  defendant  and  those  involving 
defendants  in  other  cases  involving  heinous 
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crimes  were  so  highly  prejudicial  as  to  require 
reversal.  D.C.  Code  §§  22-2403,  22-3204. 
United  States  v.  Phillips,  476  F.2d  538,  1973 
U.S.  App.  LEXIS  9930  (C.A.D.C.  1973). 

Prosecutor's  gang  references  were  not  exces- 
sive, and  did  not  violate  court  order  limiting 
references  only  to  show  identity  and  member- 
ship in  a  conspiracy,  in  trial  of  five  defendants 
arising  out  of  beating  of  homeless  man  follow- 
ing their  eviction  from  nightclub  and  murder 
and  assaults  of  passersby  who  tried  to  inter- 
vene; prosecutor  in  opening  statement  referred 
to  government  witness  as  a  gang  member  and 
stated  that  one  of  the  defendants  flashed  a  sign 
at  another  group  that  resulted  in  a  fight  in 
nightclub  and  defendants'  eviction,  investigator 
testified  that  he  was  assigned  to  a  gang  unit 
and  concentrated  on  Hispanic  gang  activities, 
court  sustained  objection  when  prosecutor 
asked  investigator  about  the  informal  nature  of 
East  coast  gangs,  and  there  was  evidence  that 
defendants'  association  with  each  in  a  gang  was 
an  integral  factor  in  their  instant  conspiracy  to 
assault  homeless  man  and  passersby  after  they 
were  evicted  from  nightclub.  Perez  v.  United 
States,  968  A.2d  39,  2009  D.C.  App.  LEXIS  57 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7527,  78  U.S.L.W.  3237  (2009),  writ 
of  certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
473,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7505, 
78  U.S.L.W.  3237  (2009). 

Remarks  by  prosecutor,  in  opening  statement 
describing  stabbed  passerby  who  intervened  in 
beating  of  homeless  man  as  a  bloody  corpse 
with  his  guts  spilling  out  who  died  a  premature 
and  tragic  death  and  stating  that  one  of  the 
kicks  inflicted  on  passerby  was  so  hard  that 
second  passerby  did  not  believe  anyone  could 
survive  it,  and  in  closing  argument  describing 
the  government  witnesses'  testimony  as 
screaming  that  defendants  were  guilty  and 
accusing  defendants  of  intimidating  witnesses, 
to  which  defendants  did  not  object  at  trial 
arising  out  of  beating  of  homeless  man  and 
murder  and  assaults  of  passersby  who  tried  to 
intervene,  did  not  constitute  plain  error;  de- 
scription of  passerby's  injuries  were  supported 
by  the  evidence,  remarks  on  witness  intimida- 
tion was  supported  by  the  evidence,  prosecutor 
was  not  prohibited  from  expressing  reasonable 
indignation,  and  prosecution  did  not  improp- 
erly vouch  for  government  witnesses.  Perez  v. 
United  States,  968  A.2d  39,  2009  D.C.  App. 
LEXIS  57  (2009),  writ  of  certiorari  denied  by 
558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317, 
2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Defendant  failed  to  establish  that  he  suffered 
substantial  prejudice  due  to  prosecutor's  im- 
proper comment,  remarking  that  a  particular 


witness  would  be  "honest,"  in  prosecution  for 
second-degree  murder;  defense  counsel's  objec- 
tion to  comment  was  sustained,  court  told  ju- 
rors to  "disregard  any  statements  by  counsel  as 
to  whether  people  can  be  believed  or  not,"  and 
government's  case  against  defendant  was 
strong.  Crawford  v.  United  States,  932  A.2d 
1147,  2007  D.C.  App.  LEXIS  577  (2007). 

Prosecutor's  comments  during  his  opening 
and  closing  statements  to  jury,  referring  to 
murder  of  victim  in  vivid  terms,  were  not  im- 
proper in  prosecution  for  second-degree  mur- 
der; victim  in  was  shot  in  the  abdomen  and, 
according  to  medical  examiner,  bled  to  death  as 
a  result  of  his  wounds,  reference  to  grim  details 
of  victim's  death  was  within  permissible 
bounds  of  comment,  prosecutor  was  under  no 
obligation  to  remove  evidence  from  jury's  con- 
sideration or  to  lessen  its  impact  merely  be- 
cause it  was  potentially  dramatic,  and  it  was 
not  likely  that  brief  comments  "substantially 
swayed"  verdict.  Crawford  v.  United  States,  932 
A.2d  1147,  2007  D.C.  App.  LEXIS  577  (2007). 

Prosecutor's  argument  in  prosecution  for  sec- 
ond degree  murder  while  armed,  that,  among 
the  five  friends,  "which  ones  were  willing  to 
admit  that  they  did  things  wrong  and  which 
ones  tried  to  wipe  their  hands  completely"  was 
not  manifestly  intended  to  improperly  com- 
ment on  defendant's  election  not  to  testify,  as 
argument  could  be  viewed  as  comment  on  in- 
consistencies and  untrustworthiness  of  defen- 
dants' out-of-court  statements.  Burgess  v. 
United  States,  786  A.2d  561,  2001  D.C.  App. 
LEXIS  251  (2001),  writ  of  certiorari  denied  by 
537  U.S.  854,  123  S.  Ct.  210,  154  L.  Ed.  2d  88, 
2002  U.S.  LEXIS  5668,  71  U.S.L.W.  3238 
(2002). 

Prosecutor's  mention  of  murder  victim's  sev- 
enty-nine year  old  blind  mother  was  not  im- 
properly designed  to  elicit  empathy,  but  served 
to  explain  why  she  had  not  testified  and  helped 
to  establish  the  events  leading  up  to  and  follow- 
ing her  son's  death.  Burgess  v.  United  States, 
786  A.2d  561,  2001  D.C.  App.  LEXIS  251 
(2001),  writ  of  certiorari  denied  by  537  U.S. 
854,  123  S.  Ct.  210,  154  L.  Ed.  2d  88,  2002  U.S. 
LEXIS  5668,  71  U.S.L.W.  3238  (2002). 

Any  impropriety  in  prosecutor's 
unobjected-to  rebuttal  argument  that  allegedly 
misled  jury  as  to  its  importance  as  finder  of 
fact,  by  alluding  to  possibility  of  new  trial  after 
appeal  if  jury  made  a  mistake  and  to  several 
pretrial  stages  including  grand  jury  proceed- 
ing, did  not  clearly  prejudice  defendant's  sub- 
stantial rights  in  second-degree  murder  prose- 
cution, in  view  of  overwhelming  evidence  of 
guilt.  Edwards  v.  United  States,  767  A.2d  241, 
2001  D.C.  App.  LEXIS  45  (2001). 

Although  cumulative  impact  of  prosecutor's 
continual  references  to  murder  defendant's  fail- 
ure to  testify  was  sufficiently  prejudicial  as  to 
have  denied  him  a  fair  trial,  this  misconduct 
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contaminated  only  the  jury's  deliberations  and 
the  finding  of  malice  requisite  for  the  verdict  of 
murder  in  the  second  degree;  accordingly,  case 
had  to  be  remanded  with  instructions  either  to 
permit  Government  to  elect  to  retry  defendant 
on  charge  of  second-degree  murder  or  to  enter  a 
judgment  on  the  charge  of  manslaughter  with 
appropriate  resentencing  to  follow.  D.C.  Code 
1981,  §§  22-2403,  22-3202;  U.S.  Const.Amend. 
6.  Bowler  v  United  States,  480  A.2d  678,  1984 
D.C.  App.  LEXIS  571  (1984). 

Error  in  suggesting  in  closing  argument  that 
particular  pistol  which  caused  victim's  death 
belonged  to  defendant  solely  because  he  had 
owned  other  guns  was  not  prejudicial  where 
standard  instruction  that  case  was  to  be  de- 
cided on  the  evidence  and  not  on  counsel  argu- 
ment was  given  and  defendant,  tried  for  sec- 
ond-degree murder,  was  convicted  of 
involuntary  manslaughter.  D.C.  Code  1981, 
§§  ll-707(a),  22-2403,  22-3202.  Fomah  v 
United  States,  460  A.2d  556,  1983  D.C.  App. 
LEXIS  353  (1983). 

Statement  by  prosecutor  at  trial  of  defendant 
for  second-degree  murder  while  armed,  and 
carrying  a  pistol  without  a  license,  that  testi- 
mony of  the  Government's  witness  was  espe- 
cially credible  since  witness  chose  to  testify 
against  defendant  even  though  he  was  con- 
vinced that  by  doing  so  he  faced  "certain  death" 
did  not  constitute  reversible  error,  especially  in 
light  of  trial  court's  careful  instructions  which 
mitigated  the  potential  for  prejudice  which  the 
prosecutor's  remarks  might  have  caused.  D.C. 
Code  1973,  §§  22-2403  to  22-3202(a)(l),  22- 
3204.  Hill  V  United  States,  434  A.2d  422,  1981 
D.C.  App.  LEXIS  336  (1981),  writ  of  certiorari 
denied  by  454  U.S.  1151,  102  S.  Ct.  1020,  71  L. 
Ed.  2d  307,  1982  U.S.  LEXIS  432,  50  U.S.L.W. 
3548  (1982). 

Arrest. 

That  defendant  apparently  was  arrested  for 
unauthorized  use  of  vehicle  and  not  for  homi- 
cide because  no  body  had  yet  been  found  did  not 
affect  the  determination  of  probable  cause  for 
arrest.  D.C.  Code  1981,  §§  22-2403,  22-3202. 
Rogers  v  United  States,  483  A.2d  277,  1984 
D.C.  App.  LEXIS  523  (1984),  writ  of  certiorari 
denied  by  469  U.S.  1227,  105  S.  Ct.  1223,  84  L. 
Ed.  2d  363,  1985  U.S.  LEXIS  1102,  53  U.S.L.W. 
3599  (1985). 

Collateral  estoppel. 

In  view  of  instructions  to  jury,  in  murder 
prosecution,  that  malice  was  essential  element 
of  second-degree  murder,  verdict  that  defen- 
dant was  guilty  of  second-degree  murder  collat- 
erally estopped  defendant  from  contesting  in- 
surer's subsequent  action  for  declaratory 
judgment  that  insurer  was  not  obligated,  under 
homeowner's  policy  covering  liability  for  acci- 
dent neither  expected  or  intended  from  stand- 


point of  insured,  to  defend  civil  court  action  for 
causing  death.  18  U.S.C.  §  2201  et  seq.;  D.C. 
Code  §  22-2403.  Travelers  Indem.  Co.  v 
Walbum,  378  R  Supp.  860,  1974  U.S.  Dist. 
LEXIS  7811  (1974). 

Under  principle  of  collateral  estoppel,  defen- 
dant's acquittal  of  second-degree  murder  as 
lesser  included  offense  of  felony-murder  barred 
second  prosecution  for  second-degree  murder 
as  lesser  included  offense  of  premeditated  mur- 
der, at  least  where  second  trial  would  involve 
same  issues,  and  no  more,  that  were  presented 
to  jury  in  first  trial,  that  is,  that  acts  of  defen- 
dant caused  death  of  victim  and  that  defendant 
acted  with  malice  and  not  in  heat  of  passion. 
D.C.  Code  1973,  §§  22-103,  22-2401,  22-2403, 
22-3202;  U.S.  Const.Amend.  5.  Turner  v  United 
States,  459  A.2d  1054,  1983  D.C.  App.  LEXIS 
355  (1983). 

Constitutional  rights  of  defendant. 

Reindictment  of  defendants  for  first-degree 
murder,  after  their  first  trial  on  charge  of 
second-degree  murder  had  ended  with  a  decla- 
ration of  mistrial  granted  on  motion  of  defense 
counsel,  denied  defendants  due  process  of  law, 
absent  any  showing  of  justification  for  the  in- 
crease in  the  degree  of  the  crime  charged.  D.C. 
Code  §§  22-2401,  22-2403.  United  States  v 
Jamison,  505  R2d  407,  1974  U.S.  App.  LEXIS 
6511  (C.A.D.C.  1974). 

After  invoking  his  right  to  counsel  by  saying 
to  first  police  officer,  "I'm  done  talking  to  you. 
Go  get  my  lawyer,"  defendant's  immediately 
following  statement  to  a  second  police  officer, 
"Can  I  talk  to  you,  please?"  evinced  a  willing- 
ness and  a  desire  for  a  generalized  discussion 
about  the  investigation,  thus  permitting  the 
resuming  of  custodial  interrogation;  defendant 
voluntarily  waived  his  Miranda  rights  when  he 
initially  agreed  to  speak  with  the  police,  there 
was  no  suggestion  that  defendant  did  not  still 
understand  those  rights  when  he  reinitiated 
contact,  defendant  had  previous  experience 
with  the  criminal  justice  system,  and  defendant 
demonstrated  knowledge  of  his  rights  by  invok- 
ing his  right  to  counsel  in  a  strategic  manner  to 
manipulate  the  situation  and  exclude  first  offi- 
cer from  the  interview  room.  Jennings  v.  United 
States,  989  A.2d  1106,  2010  D.C.  App.  LEXIS 
83  (2010). 

Out-of-court  statement  of  co-defendant, 
"[t]here  that  nigger  go  right  there,"  admitted  as 
present  sense  impression  exception  to  rule 
against  hearsay,  did  not  violate  defendant's 
right  of  confrontation,  in  prosecution  for  mur- 
der and  other  offenses,  as  statement  was  not 
"testimonial"  in  nature,  given  that  it  was  not 
made  to  police  for  purposes  of  accusation  or 
prosecution,  but  was  simply  a  present  sense 
impression  statement  that  co-defendant  had 
made  to  his  fellow  passengers.  Roy  v.  United 
States,  871  A.2d  498,  2005  D.C.  App.  LEXIS 
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150  (2005),  writ  of  certiorari  denied  by  547  U.S. 
1162,  126  S.  Ct.  2346,  164  L.  Ed.  2d  839,  2006 
U.S.  LEXIS  4167,  74  U.S.L.W.  3668  (2006). 

Trial  court's  preclusion  of  murder  defendant's 
cross-examination  of  government  witness  re- 
garding dismissal  of  charge  of  assault  with 
intent  to  kill  against  witness'  brother,  did  not 
violate  defendant's  right  of  confrontation;  de- 
fense counsel  failed  to  proffer  facts  which  sup- 
ported genuine  belief  that  witness  was  biased 
in  manner  asserted,  and  not  only  was  defense 
counsel  mistaken  about  witness'  familial  rela- 
tionships, in  that  it  was  witness'  cousin,  not  his 
brother,  against  whom  assault  charge  had  been 
dismissed,  but  he  could  not  name  brother  of 
witness  who  allegedly  had  been  involved  in 
assault,  and  government  made  clear  that  wit- 
ness had  not  been  implicated  in  incident  cited 
by  defense  counsel.  Roy  v.  United  States,  871 
A.2d  498,  2005  D.C.  App.  LEXIS  150  (2005), 
writ  of  certiorari  denied  by  547  U.S.  1162,  126 
S.  Ct.  2346, 164  L.  Ed.  2d  839,  2006  U.S.  LEXIS 
4167,  74  U.S.L.W.  3668  (2006). 

Trial  court's  preclusion  of  murder  defendant's 
cross-examination  of  eyewitness  regarding 
grand  jury  testimony  she  had  given  in  earlier, 
unrelated  homicide,  did  not  violate  defendant's 
right  of  confrontation;  value  of  grand  jury  tran- 
script would  not  have  been  significant  in  under- 
mining eyewitness'  credibility,  particularly 
given  that  defense  counsel  had  other  opportu- 
nities to  show  bias  and  lack  of  credibility  on 
eyewitness'  part,  defendant  failed  to  make  ad- 
equate showing  that  eyewitness'  grand  jury 
testimony  had  been  fabricated,  and  there  was 
another  eyewitness  to  murder  at  issue  whose 
testimony  and  character  were  not  impeached  to 
any  significant  extent.  Roy  v.  United  States, 
871  A.2d  498,  2005  D.C.  App.  LEXIS  150 
(2005),  writ  of  certiorari  denied  by  547  U.S. 
1162,  126  S.  Ct.  2346,  164  L.  Ed.  2d  839,  2006 
U.S.  LEXIS  4167,  74  U.S.L.W.  3668  (2006). 

Suppression  of  defendant's  videotaped  con- 
fession to  murder  was  not  required,  even 
though  defendant  had  not  been  properly  ad- 
vised of  his  rights  when  he  waived  extradition; 
although  defendant  did  not  have  required  prob- 
able cause  hearing  in  Maryland,  he  did  have  a 
probable  cause  hearing  one  day  later  in  district. 
Outlaw  V.  United  States,  806  A.2d  1192,  2002 
D.C.  App.  LEXIS  516  (2002). 

Murder  defendant  was  not  subjected  to  cus- 
todial interrogation  when  he  was  interviewed 
at  police  detective's  office  after  Terry  stop,  and 
thus,  the  administration  of  Miranda  warnings 
was  not  required;  defendant  knew  that  he  was 
stopped  because  his  car  was  reportedly  in- 
volved in  incident,  he  was  not  formally  arrested 
and  he  voluntarily  went  to  detective's  office 
without  bodily  restraints,  and  he  left  detective's 
office  after  the  interview.  Resper  v.  United 
States,  793  A.2d  450,  2002  D.C.  App.  LEXIS  50 
(2002),  writ  of  certiorari  denied  by  540  U.S. 


890,  124  S.  Ct.  274,  157  L.  Ed.  2d  163,  2003 
U.S.  LEXIS  6422,  72  U.S.L.W.  3242  (2003). 

Trial  court's  limitation  of  scope  of  man- 
slaughter defendant's  testimony  regarding  his 
previous  encounters  with  victim,  and  refusal  to 
reinstruct  jury  on  "castle  doctrine"  did  not  deny 
defendant's  due  process  right  to  present  de- 
fense; defendant  was  able  to  mount  defense 
which  convinced  jury  that  he  was  not  guilty  of 
second-degree  murder  while  armed,  as  charged 
in  indictment,  in  spite  of  strength  of  govern- 
ment's evidence.  U.S.  Const.Amend.  14;  D.C. 
Code  1981,  §§  22-2403,  22-3202.  Smith  v. 
United  States,  686  A.2d  537,  1996  D.C.  App. 
LEXIS  259  (1996),  writ  of  certiorari  denied  by 
522  U.S.  839,  118  S.  Ct.  115,  139  L.  Ed.  2d  67, 
1997  U.S.  LEXIS  5021,  66  U.S.L.W.  3257 
(1997). 

Prosecution,  following  abrogation  of  year  and 
a  day  rule,  for  murder  of  victim  who  died  more 
than  year  and  a  day  after  date  of  attack  was 
barred  by  ex  post  facto  clause.  D.C.  Code  1981, 
§§  22-2403,  22-3202;  U.S.  Const.  Art.  1,  §  9,  cl. 
3.  United  States  v.  Jackson,  528  A.2d  1211, 
1987  D.C.  App.  LEXIS  388  (1987). 

In  proceeding  in  which  defendant  was  con- 
victed of  second-degree  murder  while  armed 
and  of  carrying  pistol  without  license.  Govern- 
ment, which  had  furnished  defendant  with  a 
copy  of  a  declarant's  statement  that  specified 
individual  other  than  defendant  had  shot  vic- 
tim and  had  furnished  the  address  and  tele- 
phone number  of  declarant,  did  not  deny  defen- 
dant due  process  by  failing  to  remain  apprised 
of  whereabouts  of  declarant  and  to  maintain 
his  availability  D.C.  Code  §§  22-2403  to  22- 
3202,  22-3204;  U.S.  Const.  Amends.  6,  14.  Jack- 
son V.  United  States,  424  A.2d  40,  1980  D.C. 
App.  LEXIS  416  (1980),  writ  of  certiorari  de- 
nied by  454  U.S.  1127,  102  S.  Ct.  979,  71  L.  Ed. 
2d  116,  1981  U.S.  LEXIS  3006,  50  U.S.L.W. 
3487  (1981). 

Defenses  generally. 

Deadly  force  cannot  be  employed  to  arrest  or 
prevent  the  escape  of  a  misdemeanant.  United 
States  V.  Peterson,  483  F.2d  1222,  1973  U.S. 
App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of  cer- 
tiorari denied  by  414  U.S.  1007,  94  S.  Ct.  367, 
38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290  (1973). 

Only  defense  to  charge  of  causing  another's 
death — aside  from  self-defense,  insanity,  du- 
ress and  so  forth — is  that  the  homicide  was 
inadvertent  and  that  defendant's  negligence,  if 
any,  was  not  sufficient  to  convict  him  of  invol- 
untary manslaughter.  United  States  v.  Alexan- 
der, 471  F.2d  923,  1972  U.S.  App.  LEXIS  9972 
(C.A.D.C.  1972),  writ  of  certiorari  denied  by  409 
U.S.  1044,  93  S.  Ct.  541,  34  L.  Ed.  2d  494,  1972 
U.S.  LEXIS  457  (1972). 

Degree  of  offense. 

—  Common  law,  degree  of  offense. 

The  District  of  Columbia  statute  providing 
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that  homicide  committed  purposely  and  with 
dehberate  and  premeditated  mahce  is  first  de- 
gree murder,  and  that  homicide  committed 
with  mahce  aforethought  without  dehberation 
and  premeditation  is  second  degree  murder, 
embodies  the  substance  of  murder  as  it  was 
known  to  the  common  law,  although  distinction 
was  made  in  severity  of  punishment  for  degrees 
of  murder.  D.C.  Code  1929,  T.  6,  §  21.  Bishop  v. 
U.S.,  107  F.2d  297,  1939  U.S.  App.  LEXIS  2732 
(1939). 

While  implied  malice  at  common  law  was 
sufficient  to  make  an  offense  murder,  under 
sections  799  and  800,  Code  of  Law  1901,  D.C. 
Code  1929,  T.  6,  §§  22,  23,  which  require  proof 
of  actual  malice,  implied  malice  constitutes 
murder  in  the  second  degree.  Sabens  v.  U.S.,  40 
App.D.C.  440,  1913  U.S.  App.  LEXIS  2099 
(1913). 

Although  first  and  second-degree  murders 
are  defined  by  statute,  those  statutes  embody 
common-law  definition  of  murder.  D.C.  Code 
1981,  §§  22-2401  to  22-2403.  Comber  v.  United 
States,  584  A.2d  26,  1990  D.C.  App.  LEXIS  324 
(1990). 

—  Distinction  between  first  and  second 
degree  offense. 

Sole  difference  between  first-  and  second- 
degree  murder  is  premeditation  and  delibera- 
tion. Howard  v.  United  States,  389  F.2d  287, 
1967  U.S.  App.  LEXIS  4276  (C.A.D.C.  1967). 

Intentional  murder  is  in  the  first  degree  if 
committed  in  cold  blood  and  is  murder  in  the 
second  degree  if  committed  on  impulse  or  in  the 
sudden  heat  of  passion.  D.C.  Code  1961,  §§  22- 
2401,  22-2403.  Austin  v.  United  States,  382 
F.2d  129,  1967  U.S.  App.  LEXIS  5997  (C.A.D.C. 
1967). 

First-degree  murder  requires  premeditation 
and  deliberation  and  covers  calculated  and 
planned  killings  while  homicides  that  are  un- 
planned or  impulsive,  even  though  they  are 
intentional  and  with  malice  aforethought,  are 
murder  in  the  second  degree.  D.C.  Code  1961, 
§§  22-2401,  22-2403.  Austin  v  United  States, 
382  F2d  129,  1967  U.S.  App.  LEXIS  5997 
(C.A.D.C.  1967). 

The  distinguishing  characteristic  of  first  de- 
gree murder  is  that  it  is  a  deliberate,  premed- 
itated, intentional  killing,  while  killing  in  sec- 
ond degree  murder  may  be  intentional  or 
unintentional,  but  it  must,  in  either  event, 
result  from  a  willful  and  malicious  act.  D.C. 
Code  1961,  §§  22-2401  to  22-2403. 
Hansborough  v.  U.S.,  308  F2d  645,  1962  U.S. 
App.  LEXIS  4033  (C.A.D.C.  1962). 

First-degree  murder  is  distinguished  from 
second-degree  murder  in  that  it  requires  pre- 
meditation and  deliberation.  D.C.  Code  1981, 
§  22-2401.  Busey  v  United  States,  747  A.2d 
1153,  2000  D.C.  App.  LEXIS  63  (2000). 


Premeditation  and  deliberation  distinguish 
first-degree  murder  from  second-degree  mur- 
der. D.C.  Code  1981,  §  22-2401.  Mills  v.  United 
States,  599  A.2d  775,  1991  D.C.  App.  LEXIS 
216  (1991). 

First-degree  murder,  with  its  requirement  of 
premeditation  and  deliberation,  covers  calcu- 
lated and  planned  killings,  while  homicides 
that  are  unplanned  or  impulsive,  even  though 
they  are  intentional  and  with  malice  afore- 
thought, are  murder  in  second  degree;  premed- 
itation and  deliberation  may  be  inferred  from 
sufficiently  probative  facts  and  circumstances. 
D.C.  Code  1981,  §§  22-2401,  22-3202.  Hall  v. 
United  States,  454  A.2d  314,  1982  D.C.  App. 
LEXIS  507  (1982). 

Malice  aforethought  is  an  element  common  to 
first  and  second-degree  murder;  the  distin- 
guishing feature  between  the  crimes  being  that 
first-degree  murder  includes  the  elements  of 
premeditation  and  deliberation  while  second- 
degree  murder  does  not.  D.C.  Code  §§  22-2401, 
22-2403.  Butler  v  United  States,  322  A.2d  279, 
1974  D.C.  App.  LEXIS  248  (1974). 

—  First  degree  murder,  degree  of  offense. 

No  particular  length  of  time  is  necessary  for 
deliberation,  and  it  is  not  the  lapse  of  time 
which  constitutes  deliberation  necessary  to 
convict  for  first-degree  murder  but  the  reflec- 
tion and  turning  over  in  mind  of  accused  con- 
cerning his  design  and  purpose  to  kill.  Parman 
V  United  States,  399  F2d  559,  1968  U.S.  App. 
LEXIS  6880  (C.A.D.C.  1968),  writ  of  certiorari 
denied  by  393  U.S.  858,  89  S.  Ct.  109,  21  L.  Ed. 
2d  126,  1968  U.S.  LEXIS  797  (1968). 

Murder  in  the  first  degree  is  intentional 
homicide  done  deliberately  and  with  premedi- 
tation, and  homicide  that  is  intentional  but 
"impulsive,"  not  done  after  "reflection  and  med- 
itation", is  murder  in  the  second  degree.  U.S.  v. 
Brawner,  471  F2d  969,  1972  U.S.  App.  LEXIS 
8824  (C.A.D.C.  1972). 

Though  deliberate  intent  to  take  life,  to- 
gether with  malice,  are  essential  elements  of 
"murder  in  the  first  degree",  an  accidental  or 
unintentional  killing  will  constitute  "murder  in 
the  second  degree"  if  accompanied  by  malice. 
D.C.  Code  1929,  T.  6,  §§  21-23.  Lee  v  U.S.,  112 
F2d  46,  1940  U.S.  App.  LEXIS  4220  (1940). 

Murder  in  first  degree,  in  addition  to  intent 
to  kill,  requires  premeditation  and  delibera- 
tion, but  murder  in  second  degree  does  not 
require  any  premeditation  or  deliberation  and 
not  even  an  intent  to  kill,  if  killing  is  accompa- 
nied with  mahce.  U.S.  v.  Wilson,  178  F.Supp. 
881,  1959  U.S.  Dist.  LEXIS  2601  (D.D.C1959). 

"Deliberation"  element  of  first-degree  murder 
requires  evidence  that  defendant  acted  with 
consideration  and  reflection  upon  preconceived 
decision  to  kill.  D.C.  Code  1981,  §  22-2401. 
Daniels  v.  United  States,  738  A.2d  240,  1999 
D.C.  App.  LEXIS  198  (1999). 
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To  prove  first-degree  premeditated  murder, 
Government  must  show  beyond  a  reasonable 
doubt  that  defendant  acted  with  premeditation 
and  dehberation.  D.C.  Code  1981,  §§  22-2401, 
22-3202.  Thacker  V.  United  States,  599  A.2d  52, 
1991  D.C.  App.  LEXIS  306  (1991). 

"Premeditation"  required  for  first-degree  pre- 
meditated murder  requires  proof  that  defen- 
dant gave  thought  before  acting  to  idea  of 
taking  human  hfe  and  reached  definite  decision 
to  kill.  D.C.  Code  1981,  §§  22-2401,  22-3202. 
Thacker  v  United  States,  599  A.2d  52,  1991 
D.C.  App.  LEXIS  306  (1991). 

First-degree  murder  is  a  calculated  and 
planned  killing  while  second-degree  murder  is 
unplanned  or  impulsive.  D.C.  Code  1981,  §  22- 
2401.  Watson  v.  United  States,  501  A.2d  791, 
1985  D.C.  App.  LEXIS  549  (1985). 

No  fixed  time  is  required  for  a  finding  of 
deliberation  and  evidence  that  defendant 
threatened  to  kill  decedent  only  seconds  before 
shooting  her  was  not  dispositive  of  that  issue  in 
first-degree  murder  prosecution.  D.C.  Code 
1981,  §  22-2401.  Jones  v.  United  States,  477 
A.2d  231,  1984  D.C.  App.  LEXIS  407  (1984). 

First-degree  murder,  with  its  requirement  of 
premeditation  and  deliberation,  covers  calcu- 
lated and  planned  killings,  while  homicides 
that  are  unplanned  or  impulsive,  even  though 
they  are  intentional  and  with  malice  afore- 
thought, are  murder  in  the  second  degree.  D.C. 
Code  §  22-2401.  Harris  v.  United  States,  375 
A.2d  505,  1977  D.C.  App.  LEXIS  345  (1977). 

—  In  generaL 

Second-degree  murder  statute  does  not  de- 
fine substantive  offense  of  second-degree  mur- 
der so  as  to  exclude  therefrom  all  crimes  that 
also  come  within  first-degree  murder  statutes. 
D.C.  Code  §§  22-2403,  22-2404.  Fuller  v. 
United  States,  407  F2d  1199,  1967  U.S.  App. 
LEXIS  4480  (C.A.D.C.  1967),  writ  of  certiorari 
denied  by  393  U.S.  1120,  89  S.  Ct.  999,  22  L.  Ed. 
2d  125,  1969  U.S.  LEXIS  2411  (1969). 

Malice  aforethought  is  an  element  of  both 
first  and  second  degrees  of  murder.  Belton  v. 
United  States,  382  F2d  150,  1967  U.S.  App. 
LEXIS  5998  (C.A.D.C.  1967). 

Single  offense  cannot  be  both  first  and  second 
degree  murder.  D.C.  Code  1961,§§  22-2401  to 
22-2403;  18  U.S.C.  §  1111.  Naples  v.  U.S.,  344 
F.2d  508,  1964  U.S.  App.  LEXIS  3943  (C.A.D.C. 
1964). 

Any  reasonable  doubt  as  to  nature  and  de- 
gree of  homicide  should  inure  to  defendant's 
benefit.  U.S.  v.  Hamilton,  182  FSupp.  548, 1960 
U.S.  Dist.  LEXIS  3027  (D.D.C1960). 

Defendant  cannot  be  convicted  of  both  first- 
degree  felony  murder  and  second-degree  mur- 
der of  the  same  victim.  Jones  v.  United  States, 
828  A.2d  169,  2003  D.C.  App.  LEXIS  434 


(2003),  writ  of  certiorari  denied  by  540  U.S. 
1166,  124  S.  Ct.  1182,  157  L.  Ed.  2d  1214,  2004 
U.S.  LEXIS  915,  72  U.S.L.W.  3487  (2004). 

Unlike  circumstances  of  justification  or  ex- 
cuse, legally  recognized  mitigating  factors  do 
not  constitute  total  defense  to  murder  charge 
but  they  may  serve  to  reduce  the  degree  of 
criminality  of  a  homicide  which  was  otherwise 
committed  with  an  intent  to  kill,  an  intent  to 
injure,  or  in  conscious  and  wanton  disregard  of 
life.  Comber  V.  United  States,  584A.2d  26, 1990 
D.C.  App.  LEXIS  324  (1990). 

—  Manslaughter,  degree  of  offense. 

Reckless  conduct  resulting  in  death  may  con- 
stitute manslaughter;  the  difference  between 
that  recklessness  which  displays  depravity  and 
such  extreme  and  wanton  disregard  for  human 
life  as  to  constitute  "malice"  (justifying  second- 
degree  murder  conviction)  and  that  reckless- 
ness which  amounts  only  to  manslaughter  lies 
in  the  quality  of  awareness  of  the  risk.  D.C. 
Code  §§  22-2403,  22-2405.  United  States  v. 
Dixon,  419  F2d  288,  1969  U.S.  App.  LEXIS 
13086  (C.A.D.C.  1969). 

Unlawful  killing  in  sudden  heat  of  passion, 
whether  produced  by  rage,  resentment,  anger, 
terror  or  fear  is  reduced  from  murder  to  man- 
slaughter only  if  there  was  adequate  provoca- 
tion, such  as  might  naturally  induce  a  reason- 
able man  in  passion  of  the  moment  to  lose  some 
self-control  and  commit  act  on  impulse  and 
without  reflection.  D.C.  Code  1961,  §§  22-2401, 
22-2403.  Austin  v  United  States,  382  F.2d  129, 
1967  U.S.  App.  LEXIS  5997  (C.A.D.C.  1967). 

Where  defendant  struck  a  person  who  fell  to 
the  sidewalk  and  whose  head  hit  the  concrete 
and  where  several  days  later  such  person  died 
as  a  result  of  the  head  injuries,  the  defendant 
was  guilty  of  manslaughter.  D.C.  Code  1951, 
§  22-2403.  Williams  v.  U.S.,  267  F2d  625,  1959 
U.S.  App.  LEXIS  3995  (C.A.D.C.  1959). 

Provocation  sufficient  to  produce  a  heat  of 
passion  and  a  resulting  absence  of  malice  may 
give  such  character  to  a  homicide  as  to  make  it 
manslaughter,  but  the  same  provocation  may, 
under  slightly  varied  circumstances,  justify  a 
person  in  killing  in  self-defense.  Kinard  v.  U.S., 
96  F2d  522,  1938  U.S.  App.  LEXIS  3512  (1938). 

Where  there  is  malice  aforethought  in  regard 
to  a  homicide,  crime  is  second-degree  murder, 
but,  if  malice  aforethought  is  lacking,  crime  is 
manslaughter.  U.S.  v.  Hamilton,  182  F.Supp. 
548,  1960  U.S.  Dist.  LEXIS  3027  (D.D.C1960). 

In  this  jurisdiction,  a  homicide  may  consti- 
tute manslaughter  where  a  killing  is  not  com- 
mitted with  a  specific  intent  to  kill  or  to  do 
serious  bodily  injury,  or  not  in  conscious  disre- 
gard of  an  extreme  risk  of  death  or  serious 
bodily  injury;  thus,  the  burden  of  establishing 
malice  as  an  element  of  the  offense  is  based  on 
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a  subjective  standard  applicable  to  the  individ- 
ual defendant  on  trial.  United  States  v.  Lind- 
say, 124  WLR  2021  (Super.  Ct.  1996). 

—  Second  degree  murder,  degree  of  of- 
fense. 

The  term  "malice"  in  second-degree  murder 
includes  recklessness  where  defendant  had 
awareness  of  serious  danger  to  life  and  dis- 
played wanton  disregard  for  human  life.  U.S.  v. 
Brawner,  471  F.2d  969,  1972  U.S.  App.  LEXIS 
8824  (C.A.D.C.  1972). 

Evidence  demonstrating  that  an  act  was 
done  so  recklessly  or  wantonly  as  to  manifest  a 
depravity  of  mind  and  disregard  of  human  life 
satisfies  malice  requirement  for  second-degree 
murder.  D.C.  Code  §  22-2403.  United  States  v 
Lucas,  447  F.2d  338,  1971  U.S.  App.  LEXIS 
9284  (C.A.D.C.  1971). 

"Malice",  as  element  of  second-degree  mur- 
der, refers  to  the  state  of  mind  with  which 
defendant  must  be  found  to  have  acted.  United 
States  V  Comer,  421  F.2d  1149,  1970  U.S.  App. 
LEXIS  11385  (C.A.D.C.  1970). 

An  accidental  killing  may  be  second-degree 
murder,  manslaughter,  or  no  crime  at  all,  de- 
pending on  degree  of  recklessness  involved. 
Thomas  v  United  States,  419  F.2d  1203,  1969 
U.S.  App.  LEXIS  10029  (C.A.D.C.  1969). 

Second-degree  murder  may  consist  of  an  un- 
intentional killing  where  act  which  imports 
danger  to  another  is  one  so  reckless  or  so 
wrongful  as  to  manifest  depravity  or  a  de- 
praved mind  and  disregard  of  human  life. 
Thomas  v  United  States,  419  F.2d  1203,  1969 
U.S.  App.  LEXIS  10029  (C.A.D.C.  1969). 

Accidental  or  unintentional  killing  will  con- 
stitute second-degree  murder  if  accompanied 
by  malice.  D.C.  Code  §  22-2403.  Logan  v. 
United  States,  411  F.2d  679,  1968  U.S.  App. 
LEXIS  4548  (C.A.D.C.  1968). 

With  certain  statutory  exceptions,  when 
there  is  unjustified  intentional  killing,  not  pre- 
meditated but  with  malice,  the  offense  is  mur- 
der in  the  second  degree  and  the  same  is  true 
when  there  is  unintentional  killing  which  re- 
sults from  a  willful  and  malicious  act  other 
than  those  specified  in  the  first  degree  murder 
statute.  D.C.  Code  1961,  §§  22-2401  to  22- 
2403.  Hansborough  v  U.S.,  308  F.2d  645,  1962 
U.S.  App.  LEXIS  4033  (C.A.D.C.  1962). 

"Murder  in  the  second  degree"  is  the  unlaw- 
ful killing  of  another,  where  there  is  not  a 
premeditated  design  and  plan  to  effect  death, 
but  where  there  is  malice  aforethought.  Fryer  v. 
U.S.,  207  F.2d  134,  1953  U.S.  App.  LEXIS  2841 
(C.A.D.C.  1953). 

An  intentional  killing  that  is  not  premedi- 
tated and  not  connected  with  another  crime  is 
"murder  in  the  second  degree".  D.C.  Code  1951, 
§  22-2403.  Kitchen  v  U.S.,  205  F.2d  720,  1953 
U.S.  App.  LEXIS  2666  (C.A.D.C.  1953). 


A  killing  under  the  influence  of  passion,  in- 
duced by  insufficient  provocation,  may  be  "mur- 
der in  the  second  degree",  and  an  accidental  or 
unintentional  killing  constitutes  murder  in  the 
second  degree  if  it  is  accompanied  by  malice. 
U.S.  V  Edmonds,  63  F.Supp.  968,  1946  U.S. 
Dist.  LEXIS  2946  (D.D.C1946). 

To  convict  individual  of  second-degree  mur- 
der, government  must  prove  beyond  a  reason- 
able doubt  that  defendant  caused  the  death  of 
decedent  and  that  defendant  had  the  specific 
intent  to  kill  or  seriously  injure  decedent,  or 
acted  in  conscious  disregard  of  extreme  risk  of 
death  or  serious  bodily  injury  to  decedent. 
Herbin  v  United  States,  683  A.2d  437,  1996 
D.C.  App.  LEXIS  188  (1996). 

"Malice"  required  for  second-degree  murder 
conviction  may  be  proved  by  showing  of:  specific 
intent  to  kill,  specific  intent  to  inflict  serious 
bodily  injuries,  or  wanton  disregard  of  unrea- 
sonable risk  of  death  or  serious  bodily  harm; 
malice  may  also  be  implied  where  homicide 
occurs  during  commission  of  felony.  D.C.  Code 
1981,  §§  22-2403,  22-3202.  Price  v  United 
States,  602  A.2d  641,  1992  D.C.  App.  LEXIS  22 
(1992). 

Second-degree  murder,  which  requires  that 
killing  be  done  with  "malice"  connotes  intention 
to  kill  or  wanton  disregard  for  human  life.  D.C. 
Code  1981,  §  22-2403.  Towles  v  United  States, 
496  A.2d  560,  1985  D.C.  App.  LEXIS  436 
(1985),  vacated  by  497  A.2d  793, 1985  D.C.  App. 
LEXIS  513  (D.C.  1985),  affirmed  by  521  A.2d 
651,  1987  D.C.  App.  LEXIS  311  (D.C.  1987). 

Essential  elements  of  second-degree  murder 
which  government  must  prove  beyond  reason- 
able doubt  are  that  defendant  inflicted  injury  or 
injuries  upon  victim  from  which  victim  died, 
and  that  defendant,  at  time  he  injured  victim, 
acted  with  malice.  D.C.  Code  1981,  §  22-2403. 
McClurkin  v  United  States,  472  A.2d  1348, 
1984  D.C.  App.  LEXIS  317  (1984),  writ  of 
certiorari  denied  by  469  U.S.  838,  105  S.  Ct. 
136,  83  L.  Ed.  2d  76,  1984  U.S.  LEXIS  3334,  53 
U.S.L.W.  3237  (1984). 

Elements  of  second-degree  murder  are:  that 
defendant  inflicted  injuries  on  victim  from 
which  he  died;  at  time  defendant  so  injured 
victim,  he  acted  with  malice;  and  defendant  did 
not  injure  victim  in  heat  of  passion  caused  by 
adequate  provocation.  D.C.  Code  1973,  §  22- 
2403.  Turner  v.  United  States,  459  A.2d  1054, 
1983  D.C.  App.  LEXIS  355  (1983). 

Discovery. 

Any  Brady  violation  resulting  from  prosecu- 
tion's failure  to  disclose  to  defendant  prior  to 
trial,  in  prosecution  of  five  defendants  arising 
out  of  beating  of  homeless  man  and  murder  and 
assaults  of  passersby  who  tried  to  intervene, 
that  there  was  a  pending  neglect  proceeding 
against  government  eyewitness,  did  not  preju- 
dice defendant,  as  required  in  order  for  such 
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defendant  to  obtain  a  new  trial,  as  witness's 
testimony  did  not  incriminate  such  defendant. 
Perez  v.  United  States,  968  A.2d  39,  2009  D.C. 
App.  LEXIS  57  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Evidence  was  sufficient  to  estabUsh,  at  Brady 
violation  hearing,  that  even  if  the  government 
violated  Brady,  in  prosecution  of  defendants 
arising  out  of  beating  of  homeless  man  and 
murder  and  assaults  of  passersby  who  tried  to 
intervene,  by  not  disclosing  that  eyewitness 
made  false  statements  regarding  her  illegal 
immigration  status  when  she  was  being  consid- 
ered for  a  witness  protection  program  prior  to 
trial,  such  violation  did  not  prejudice  defen- 
dants, as  required  in  order  for  defendants  to 
obtain  a  new  trial;  witness  had  been  living  in 
the  country  since  she  was  nine,  there  was 
evidence  that  witness's  status  only  became  an 
issue  after  she  had  provided  a  statement  to  the 
police  and  testified  before  grand  jury  and  that 
witness  did  not  seek  to  use  her  statement  or 
grand  jury  testimony  to  secure  her  immigration 
status,  and  other  witnesses  corroborated  al- 
most all  of  such  witness's  trial  testimony.  Perez 
V.  United  States,  968  A.2d  39,  2009  D.C.  App. 
LEXIS  57  (2009),  writ  of  certiorari  denied  by 
558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317, 
2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Any  Brady  violation  by  the  prosecution  in 
failing  to  disclose  to  defense  counsel  witnesses 
who  could  allegedly  impeach  testimony  of  gov- 
ernment eyewitness  by  testifying  that  eyewit- 
ness had  drunk  a  large  amount  of  alcohol  and 
left  nightclub  before  incident  occurred,  in  pros- 
ecution of  defendants  arising  out  of  beating  of 
homeless  man  and  murder  and  assaults  of 
passersby  who  tried  to  intervene,  did  not  prej- 
udice defendants,  as  required  in  order  for  de- 
fendants to  obtain  a  new  trial,  as  one  of  such 
witnesses  nonetheless  testified  during  the  trial, 
such  witnesses  had  provided  inconsistent  state- 
ments to  police,  and  testimony  of  the  eyewit- 
ness was  almost  completely  corroborated  by 
other  government  witnesses,  with  the  excep- 
tion of  eyewitness's  testimony  that  one  of  the 
defendants  threatened  and  assaulted  her  fol- 
lowing the  incident.  Perez  v.  United  States,  968 
A.2d  39,  2009  D.C.  App.  LEXIS  57  (2009),  writ 
of  certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7527, 
78  U.S.L.W.  3237  (2009),  writ  of  certiorari  de- 
nied by  558  U.S.  975,  130  S.  Ct.  473,  175  L.  Ed. 
2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W. 
3237  (2009). 


Prosecution's  violation  of  Brady,  in  trial  of 
defendants  arising  out  of  beating  of  homeless 
man  and  murder  and  assaults  of  passersby  who 
tried  to  intervene,  by  disclosing  just  before 
eyewitness  testified  the  grand  jury  transcript  of 
witness's  testimony  and  information  indicating 
that  witness  met  with  prosecution  multiple 
times  before  acknowledging  he  had  a  memory 
of  the  incident,  did  not  prejudice  defendants,  as 
required  in  order  for  defendants  to  obtain  a  new 
trial,  as  defense  counsel  were  still  able  to  con- 
duct an  effective  cross-examination,  counsel 
exploited  many  other  available  grounds  to  at- 
tack witness's  credibility,  prosecution  on  redi- 
rect brought  out  witness's  prior  statements 
that  he  had  no  memory,  it  was  obvious  that 
witness  had  resisted  prosecution's  persistent 
questions  regarding  his  knowledge  of  the  inci- 
dent, and  the  jury  was  made  aware  through 
other  witnesses  that  the  government's  investi- 
gation of  the  incident  had  been  heavy-handed. 
Perez  v.  United  States,  968  A.2d  39,  2009  D.C. 
App.  LEXIS  57  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Government  did  not  commit  Brady  violation 
on  retrial  for  murder  and  other  crimes  by 
failing  to  disclose  identity  of  two  witnesses  who 
would  have  testified  that  they  were  not  present 
in  nightclub  at  time  former  girlfriend  testified 
that  she  saw  defendant  enter  nightclub  near 
closing  time  and  hand  another  friend  gun,  and 
heard  defendant  confess  to  friend  that  he  had 
"wasted  a  boy";  witnesses  had  initially  told 
prosecutor  that  they  could  not  remember 
whether  they  had  been  in  nightclub  on  night  in 
question,  girlfriend  had  testified  that  she  could 
not  remember  if  one  of  two  witnesses  was 
present  in  nightclub,  and  proffered  testimony 
was  not  material  to  issue  of  guilt  or  punish- 
ment, even  though  other  witness's  testimony 
would  have  directly  impeached  girlfriend's  tes- 
timony that  she  was  certain  witness  was  in 
nightclub,  especially  in  view  of  defendant's  fail- 
ure to  request  continuance  to  investigate  issue 
and  in  light  of  defendant's  more  effective  im- 
peachment of  girlfriend  by  cross-examining  her 
regarding  her  admission  that  she  lied  in  origi- 
nal trial  when  she  testified  that  defendant  had 
been  nightclub  with  her  at  time  of  shooting. 
Williams  v.  United  States,  881  A.2d  557,  2005 
D.C.  App.  LEXIS  453  (2005),  writ  of  certiorari 
denied  by  546  U.S.  1112,  126  S.  Ct.  1132,  163  L. 
Ed.  2d  892,  2006  U.S.  LEXIS  700  (2006). 

Eyewitness's  grand  jury  testimony  provided 
in  case  involving  prior,  unrelated  homicide  was 
not  material  to  defense  in  case  at  issue,  as 
necessary  to  establish  Brady  violation,  as  there 
was  no  reasonable  probability  that,  had  tran- 
script of  this  testimony  been  disclosed  to  de- 
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fense,  result  of  proceedings  would  have  been 
different;  testimony  took  place  ten  years  prior 
to  murder  at  issue,  and  transcript  of  testimony 
supported  contention  that  eyewitness  had  been 
mistaken  as  to  identity  of  shooter  in  prior  case, 
and  that  she  had  not  identified  shooter  in  that 
case  with  any  degree  of  certainty  or  specificity, 
not  that  she  had  lied  with  respect  to  earlier 
identification.  Tucker  v.  United  States,  871 
A.2d  453,  2005  D.C.  App.  LEXIS  140  (2005). 

Double  jeopardy. 

Concurrent  sentences  for  arson,  felony  mur- 
der, and  second-degree  murder  violated  double 
jeopardy,  in  action  in  which  one  victim  died  in 
burning  building;  underlying  felony  was  lesser 
offense  included  within  offense  of  felony  mur- 
der, and  concurrent  sentences  for  second-de- 
gree murder  and  felony  murder  constituted 
dual  punishment  for  just  one  offense.  U.S. 
Const.Amend.  5;  D.C.  Code  1981,  §§  22-401, 
22-2401,  22-2403.  Bonhart  v  United  States, 
691  A.2d  160,  1997  D.C.  App.  LEXIS  49  (1997). 

Double  jeopardy  did  not  bar  subsequent  pros- 
ecution for  second-degree  murder  of  defendant 
who  had  been  acquitted  of  assault  with  intent 
to  kill  while  armed  arising  from  same  incident 
and  involving  same  victim,  where  victim  had 
not  died  at  time  defendant  was  prosecuted  for 
assault,  and  jury  at  first  trial  was  not  presented 
with  question  of  malice.  D.C.  Code  1981,  §§  22- 
501,  22-502,  22-2403,  22-3202;  U.S. 
Const.Amend.  5.  United  States  v.  Jackson,  528 
A.2d  1211,  1987  D.C.  App.  LEXIS  388  (1987). 

Defendant,  who  had  been  acquitted  of  sec- 
ond-degree murder  in  first  trial,  but  who  regis- 
tered unexplained  objection  to  second-degree 
murder  instruction  in  third  trial,  waived  double 
jeopardy  rights,  where  defendant  failed  to  pin- 
point double  jeopardy  as  basis  for  objection, 
where  Government  had  made  identical  request 
at  second  trial,  where  same  lawyer  had  repre- 
sented defendant  at  second  trial,  and  where 
lawyer's  decision  not  to  object  specifically  on 
double  jeopardy  grounds  could  be  viewed  as 
tactical  decision  to  avoid  instructions  only  on 
issue  of  first-degree  murder.  D.C.  Code  1981, 
§  22-2403;  U.S.  Const.Amend.  5.  Towles  v 
United  States,  521  A.2d  651,  1987  D.C.  App. 
LEXIS  311  (1987),  writ  of  certiorari  denied  by 
483  U.S.  1008,  107  S.  Ct.  3236,  97  L.  Ed.  2d 
741,  1987  U.S.  LEXIS  2800  (1987). 

Although  defendant  did  not  affirmatively 
consent  to  Government's  oral  motion  to  dismiss 
original  second-degree  murder  indictment, 
which  motion  was  made  after  first  trial  was 
aborted  and  indictment  for  first-degree  murder 
filed,  such  dismissal  did  not  act  as  an  acquittal 
barring  retrial  on  subsequent  second-degree 
murder  indictment,  on  ground  that  double  jeop- 
ardy attached  in  the  first  trial  before  mistrial 
was  declared  due  to  defense  error  in  opening 
remarks;  dismissal  of  first  indictment  was  not 


an  acquittal  since  effect  of  request  for  a  mistrial 
nullified  any  attachment  of  jeopardy  and  Gov- 
ernment was  free  to  proceed  as  though  no  trial 
had  ever  begun.  D.C.  Code  §§  22-2401,  22- 
2403,  22-3204.  Jamison  v.  United  States,  373 
A.2d  594,  1977  D.C.  App.  LEXIS  477  (1977). 

Examination  of  witnesses-Capacity  and 
qualification  of  witnesses. 

Trial  court,  which  denied  a  defense  motion 
during  trial  to  have  key  prosecution  witness, 
who  was  a  chronic  alcoholic,  subjected  to  a 
psychiatric  examination  with  respect  to  his 
competency,  did  not  abuse  its  discretion  in 
refusing  to  treat  the  witness  as  a  person  of 
actual  or  potential  incompetency,  notwith- 
standing the  claims  of  defendants,  in  support  of 
their  motion,  that  the  testimony  given  by  the 
witness  was  highly  confusing  and  that  hospital 
records  indicated  he  had  a  clinical  history 
which  rendered  him  wholly  unreliable.  D.C. 
Code  §§  22-501,  22-2401,  22-2403,  22-2801,  22- 
3202.  United  States  v  Heinlein,  490  F.2d  725, 
1973  U.S.  App.  LEXIS  7581  (C.A.D.C.  1973). 

Where  witness  in  prosecution  for  murder  and 
possession  of  prohibited  weapon  was  long  time 
drug  addict  who  had  used  drugs  on  day  of  trial 
and  who  had  been  hospitalized  for  drug  addic- 
tion, trial  court  abused  its  discretion  by  refus- 
ing defendant's  request  that  trial  judge  sub- 
poena and  examine  locally  available  hospital 
records  pertaining  to  witness'  competency.  D.C. 
Code  §§  22-2403,  22-3214(b);  18  U.S.C. 
§  292(c).  United  States  v  Crosby,  462  F.2d 
1201,  1972  U.S.  App.  LEXIS  9656  (C.A.D.C. 
1972). 

Trial  court  acted  within  its  discretion  at  a 
joint  murder  trial  in  concluding  that  a  witness's 
testimony  that  he  could  not  remember  his 
grand  jury  testimony  and  was  not  sure  whether 
one  defendant  was  present  during  that  testi- 
mony was  not  substantially  more  prejudicial 
than  probative  and  that  a  mistrial  was  not 
warranted  after  the  witness  had  an  anxiety 
attack  after  leaving  the  witness  stand  before 
resuming  his  testimony  three  days  later,  even 
though  the  prosecution's  questioning  could 
have  been  more  circumspect  with  an  obviously 
frightened  witness;  the  witness's  general  reluc- 
tance to  testify  was  probative  of  his  credibility 
as  a  witness  at  trial,  and  defendants  refused  a 
curative  instruction.  Johnson  v.  United  States, 
980  A.2d  1174,  2009  D.C.  App.  LEXIS  454 
(2009),  writ  of  certiorari  denied  by  131  S.  Ct. 
367,  178  L.  Ed.  2d  237,  2010  U.S.  LEXIS  7200, 
79  U.S.L.W.  3205  (U.S.  2010),  writ  of  certiorari 
denied  by  131  S.  Ct.  263,  178  L.  Ed.  2d  174, 
2010  U.S.  LEXIS  6845,  79  U.S.L.W.  3202  (U.S. 
2010). 

Trial  court's  preclusion  of  defendant's  cross- 
examination  of  government  witness  regarding 
her  prior  history  of  mental  illness  was  not 
abuse  of  discretion,  in  prosecution  for  second- 
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degree  murder  and  other  offenses;  last  record  of 
a  mental  health  disturbance  suffered  by  wit- 
ness had  occurred  a  decade  and  a  half  prior  to 
her  testimony,  trial  court  had  opportunity  to 
observe  witness  testify  and  concluded  that  her 
testimony  was  "completely  competent,"  and  de- 
fendant proffered  no  evidence  to  rebut  witness's 
competency.  Roy  v.  United  States,  871  A.2d  498, 
2005  D.C.  App.  LEXIS  150  (2005),  writ  of 
certiorari  denied  by  547  U.S.  1162,  126  S.  Ct. 
2346, 164  L.  Ed.  2d  839,  2006  U.S.  LEXIS  4167, 
74  U.S.L.W.  3668  (2006). 

In  criminal  prosecution,  trial  court  applied 
proper  legal  standard  for  ascertaining  compe- 
tency of  child  to  testify  regarding  murder,  al- 
though voir  dire  focused  almost  exclusively  on 
child's  capacity  to  understand  difference  be- 
tween truth  and  falsehood  and  to  appreciation 
of  duty  to  tell  truth,  where  trial  court's  own 
question  at  voir  dire  as  to  child's  ability  to 
remember  back  to  date  of  murder  followed  by 
court's  observations  and  findings  immediately 
after  child's  testimony  at  trial  and  again  in 
posttrial  order  clearly  covered  determination  of 
child's  ability  to  recollect  events  about  which 
she  testified.  D.C.  Code  §§  22-2403,  22-3202, 
22-3203.  Smith  v.  United  States,  414  A.2d  1189, 
1980  D.C.  App.  LEXIS  290  (1980). 

—  Compelling  calling  of  witness,  examina- 

tion of  witnesses. 

Accused  in  murder  prosecution  was  required 
to  plead  and  prove  his  own  case  and  was 
responsible  for  the  production  in  court  of  wit- 
nesses necessary  to  do  so,  and  failure  of  the 
government  to  produce  certain  witnesses  could 
not  be  regarded  as  prejudicial.  D.C.  Code  1940, 
§§  22-2401,  22-2403.  Thomas  v.  U.S.,  158  F.2d 
97,  1946  U.S.  App.  LEXIS  2341  (1946). 

—  Cross-examination  of  witnesses. 

Trial  judge,  in  allowing  prosecutor  to  ques- 
tion defense  witness  about  arrests  or  convic- 
tions of  his  family  members  for  unrelated  mat- 
ters in  an  attempt  to  show  his  bias  against 
government,  did  not  commit  plain  error  in 
murder  prosecution;  witness  testified  only  that 
he  saw  third  party  and  victim  at  murder  scene 
an  hour  or  so  before  it  occurred,  prosecutor's 
summation  focused  not  on  witness's  credibility, 
but  on  fact  that  defendant  could  have  been 
inside  building  when  witness  was  outside,  and 
witness  was  impeached  with  his  own  pending 
indictment,  and  thus,  any  error  did  not  affect 
defendant's  substantial  rights.  Jones  v.  United 
States,  946  A.2d  970,  2008  D.C.  App.  LEXIS 
213  (2008). 

Any  error  in  trial  court's  limiting  of  defen- 
dant's cross  examination  of  two  eyewitnesses 
regarding  drug  use  of  others  was  harmless,  in 
murder  trial;  defendant  was  able  to  ask  each 
eyewitness  whether  eyewitness  was  under  in- 
fluence of  any  drugs  at  time  of  incident,  and 


whether  eyewitnesses  were  under  influence  of 
drugs  would  not  have  furthered  defendant's 
theory  at  trial  that  eyewitnesses,  all  four  of 
whom  disliked  him,  identifled  him  as  the 
shooter  to  "set  him  up."  Adams  v.  United  States, 
883  A.2d  76,  2005  D.C.  App.  LEXIS  469  (2005). 

Admission  of  witness's  testimony  from  origi- 
nal trial  for  murder  and  other  crimes  in  second 
trial,  based  on  witness's  unavailability  due  to 
deportation,  was  not  abuse  of  discretion,  where 
there  was  no  showing  that  government  had  not 
made  good  faith  effort  to  secure  witness's  pres- 
ence before  learning  of  deportation,  defendant 
had  opportunity  to  cross-examine  witness  at 
first  trial  and  at  hearing  on  motion  for  new 
trial,  and  witness's  partial  recantation  was 
admitted  at  second  trial.  Williams  v.  United 
States,  881  A.2d  557,  2005  D.C.  App.  LEXIS 
453  (2005),  writ  of  certiorari  denied  by  546  U.S. 
1112,  126  S.  Ct.  1132,  163  L.  Ed.  2d  892,  2006 
U.S.  LEXIS  700  (2006). 

Trial  court  did  not  abuse  its  discretion  in 
murder  trial  by  not  allowing  defendant  to  cross- 
examine  government  witness  concerning  wit- 
ness's motive  to  fabricate  her  testimony  that 
defendant  confessed  to  shooting  victim  in  self- 
defense,  where  while  defense  counsel  asserted 
that  she  had  a  good  faith  basis  to  believe  that 
witness's  trial  testimony  was  fabricated  to 
cover  up  fact  that  she  was  spreading  lie  in 
neighborhood  that  defendant  killed  victim  in 
self-defense,  defense  counsel  proffered  no  facts 
in  support  of  such  claim.  Fuller  v.  United 
States,  873  A.2d  1108,  2005  D.C.  App.  LEXIS 
253  (2005). 

—  Cross-examination  of  accused,  exami- 

nation of  witnesses. 

Refusal  of  court  to  make  any  advance  ruling 
that  under  no  circumstances  would  it  permit 
photograph  of  defendant  found  in  his  wallet, 
which  depicted  defendant  holding  a  knife  in  a 
menacing  manner,  to  be  used  in  cross-examin- 
ing defendant  if  he  took  the  stand  in  his  own 
defense,  was  not  error  where  court  asked  for 
some  indication  of  the  nature  of  defendant's 
proposed  testimony  but  none  was  supplied,  in 
prosecution  for  murder  arising  out  of  stabbing 
death  of  fellow  employees  of  defendant.  D.C. 
Code  §  22-2403.  United  States  v.  Cobb,  449 
F.2d  1145,  1971  U.S.  App.  LEXIS  7917 
(C.A.D.C.  1971). 

No  improper  impeachment  of  defendant  in 
second-degree  murder  prosecution  took  place 
when  prosecutor  inquired  as  to  previous  terms 
of  imprisonment  served  by  defendant  only  after 
prisoner  had  already  testified  to  such  confine- 
ments in  his  direct  testimony.  D.C.  Code  §§  14- 
305(b),  22-2403.  Curry  v.  United  States,  322 
A.2d  268,  1974  D.C.  App.  LEXIS  246  (1974). 

—  Cumulative  evidence,  examination  of 

witnesses. 

Trial  court  did  not  abuse  its  discretion  in 
murder  trial  by  cutting  short  defense  counsel's 
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questioning  of  government  witness  regarding 
inconsistencies  between  her  trial  and  grand 
jury  testimony  concerning  number  of  fights 
that  had  occurred  between  defendant  and  vic- 
tim; witness  had  already  been  thoroughly  im- 
peached on  such  point,  as  every  other  witness 
had  testified,  contrary  to  witness,  that  there 
was  only  one  fight  between  defendant  and  vic- 
tim. Fuller  V  United  States,  873  A.2d  1108, 
2005  D.C.  App.  LEXIS  253  (2005). 

Even  if  court  in  prosecution  for  second-de- 
gree murder  erred  in  ruling  that  prior  consis- 
tent statements  of  defendant  were  inadmissible 
under  present  state  of  mind  exception  to  hear- 
say rule,  it  would  not  have  been  abuse  of 
discretion  to  exclude  such  statements  on  ac- 
count of  delay  or  confusion  in  that  such  state- 
ments were  merely  cumulative  of  other  evi- 
dence and  were  only  admissible  for  a  limited 
purpose.  D.C.  Code  §§  22-2403,  22-3202.  Rink 
V.  United  States,  388  A.2d  52,  1978  D.C.  App. 
LEXIS  526  (1978). 

In  prosecution  against  juvenile  who  killed  his 
father,  wherein  several  witnesses  had  testified 
to  juvenile's  fear  of  his  father,  exclusion  of 
testimony  of  juvenile's  probation  officer  that  the 
juvenile  had  come  to  officer  several  days  before 
the  shooting  in  order  to  seek  his  advice  concern- 
ing the  violent  outbreaks  of  the  father  and  that 
at  that  time  officer  had  told  juvenile  to  contact 
police  whenever  such  outbreaks  occurred  was 
not  an  abuse  of  discretion  and  was  not  prejudi- 
cial since  proffered  evidence  was  cumulative 
and  more  remote  than  the  evidence  already 
admitted  which  dealt  with  juvenile's  state  of 
mind  on  the  day  in  question.  D.C.  Code  §§  22- 
502,  22-2403.  In  re  Bumphus,  254  A.2d  400, 
1969  D.C.  App.  LEXIS  267  (App.  1969). 

—  Scope  of  evidence  in  rebuttal,  examina- 

tion of  witnesses. 

Where  defendant  in  second-degree  murder 
prosecution  himself  contended  in  his  direct 
testimony  that  he  had  only  recently  begun 
carrying  gun,  trial  court  did  not  err  in  allowing 
prosecution  thereafter  to  introduce  rebuttal 
testimony  indicating  that  defendant  had  been 
carrying  gun  for  at  least  three  weeks  prior  to 
shooting  of  victim.  D.C.  Code  §  22-2403.  Curry 
V  United  States,  322  A.2d  268,  1974  D.C.  App. 
LEXIS  246  (1974). 

—  Separation  and  exclusion  of  witnesses, 

examination  of  witnesses,  generally. 

Trial  court  did  not  abuse  its  discretion  in 
murder  trial  by  excluding  testimony  of  defen- 
dant's brother,  whom  defense  counsel  proffered 
would  have  testified  that  he  told  witness  that  if 
defendant  had  shot  victim,  it  was  in  self-de- 
fense, and  thus  would  have  shown  that  theory 
that  defendant  committed  shooting  from  self- 
defense,  as  alleged  by  witness  in  her  testimony, 
came  from  defendant's  brother,  who  planted 


such  idea  in  witness's  mind;  defendant's 
brother  had  no  way  of  knowing  what  the  source 
of  witness's  testimony  was,  and  it  was  pure 
speculation  to  imply  that  it  was  his  statement 
to  her  that  caused  her  to  testify  at  trial  that 
defendant  had  confessed  to  victim's  shooting. 
Fuller  V  United  States,  873  A.2d  1108,  2005 
D.C.  App.  LEXIS  253  (2005). 

Trial  court,  which  had  before  it  allegation  of  a 
single  comment  on  discrepancy  in  testimony  on 
matter  that  was  not  central  to  any  of  issues  in 
second-degree  murder  prosecution  and  firm  de- 
nial of  any  inappropriate  discussion,  did  not 
err,  after  extensively  questioning  defense  wit- 
ness who  allegedly  observed  alleged  impropri- 
ety and  spectator,  in  refusing  to  call  additional 
witnesses  to  explore  defendant's  allegations 
that  witnesses  had  been  discussing  trial  with 
spectator.  D.C.  Code  §  22-2403.  Parker  v 
United  States,  363  A.2d  975,  1976  D.C.  App. 
LEXIS  377  (1976). 

Harmless  or  reversible  error,  generally. 

Trial  judge's  questioning  of  defendant  at 
trial,  regarding  his  inconsistent  explanations 
for  why  he  confessed  to  a  crime  that  he  did  not 
commit,  was  not  plain  error,  notwithstanding 
defendant's  claim  that  judge's  questions  indi- 
cated a  skepticism  of  defendant's  testimony; 
defendant's  responses  could  have  helped  his 
defense  by  explaining  why  he  gave  a  false 
confession,  and  trial  counsel  perceived  the 
court's  questioning  as  innocuous  enough  not  to 
object  or  even  pose  follow-up  questions.  Jen- 
nings V  United  States,  989  A.2d  1106,  2010 
D.C.  App.  LEXIS  83  (2010). 

Improper  failure  to  suppress  statement  ob- 
tained in  violation  of  Fifth  Amendment  right  to 
counsel  was  not  harmless  beyond  a  reasonable 
doubt  in  prosecution  for  second-degree  murder 
while  armed  in  which  defendant  argued  self- 
defense  and  jury  returned  conviction  for  lesser 
included  offense  of  voluntary  manslaughter 
while  armed;  defendant's  assertions  in  state- 
ment that  he  stepped  up,  cut  victim,  and  took 
off  running  and  did  not  know  whether  victim 
had  any  weapons  on  him  undoubtedly  carried 
great  weight  with  reasonable  jurors,  as  other 
evidence  presented  by  government  was  not 
overwhelming.  Tindle  v.  United  States,  778 
A.2d  1077,  2001  D.C.  App.  LEXIS  172  (2001). 

Defendant  was  not  prejudiced  in  presenting 
his  theory  of  self-defense  that  homicide  victim 
was  first  aggressor  based  on  trial  court's  deci- 
sion precluding  defendant  from  presenting  ad- 
ditional evidence  of  violent  character  of  assault 
victim  who  was  also  present  in  room  when 
defendant  and  friend  attempted  to  sell  victims 
soap  rather  than  cocaine;  there  could  be  no 
legal  imputation  of  assault  victim's  intent  to 
homicide  victim  because,  although  victims  may 
have  been  cohorts,  they  were  victims,  not  par- 
ties charged  as  aiders  and  abettors.  D.C.  Code 
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1981,  §§  22-502,  22-2405,  22-3202.  Edwards  v. 
United  States,  721  A.2d  938,  1998  D.C.  App. 
LEXIS  223  (1998). 

Indictment  or  information. 

—  Act  or  omission  causing  death,  indict- 

ment or  information. 

In  prosecution  for  negligent  homicide,  that 
part  of  the  indictment  charging  neghgence  and 
alleging  that  such  negligence  caused  decedent's 
death  held  to  state  an  offense,  and  the  allega- 
tion that  defendant  was  under  the  influence  of 
intoxicating  liquor  merely  constitutes  an  ele- 
ment of  aggravation  and  may  be  treated  as 
surplusage.  Clifton  v.  U.S.,  295  F.  925,  1923 
U.S.  App.  LEXIS  3124  (1923). 

An  indictment  charging  the  persons  con- 
structing a  theater  with  involuntary  man- 
slaughter for  a  death  resulting  from  the  col- 
lapse of  the  theater  held  not  to  sufficiently 
allege  criminal  negligence.  U.S.  v.  Geare,  293  F. 
997,  1923  U.S.  App.  LEXIS  1708  (1923). 

Where  an  indictment  is  found  against  several 
defendants  for  neglect  in  the  work  of  paving 
and  removing  the  earth  from  around  the  pier  of 
a  public  building,  whereby  it  fell,  killing  many 
of  the  persons  in  the  building,  it  is  insufficient  if 
it  fails  to  state  explicitly  the  definite  duty  of 
each  of  the  defendants,  and  to  give  notice  to 
them  of  the  specific  acts  of  negligence  with 
which  they  are  charged.  Ainsworth  v.  U.S.,  1 
App.D.C.  518,  1893  U.S.  App.  LEXIS  3064 
(1893). 

—  In  generaL 

Statutory  definition  of  crimes  of  first  and 
second-degree  murder  do  not  impel  require- 
ment that  they  be  charged  in  the  alternative,  as 
their  substantive  elements  do  not  conflict.  D.C. 
Code  §§  22-2403,  22-2404.  Fuller  v.  United 
States,  407  F2d  1199,  1967  U.S.  App.  LEXIS 
4480  (C.A.D.C.  1967),  writ  of  certiorari  denied 
by  393  U.S.  1120,  89  S.  Ct.  999,  22  L.  Ed.  2d 
125,  1969  U.S.  LEXIS  2411  (1969). 

—  Lesser  included  offenses,  indictment  or 

information. 

Second  degree  murder  is  an  included  defense 
under  an  indictment  for  felony-murder.  D.C. 
Code  1961,  §§  22-2401,  22-2403.  Jackson  v. 
U.S.,  313  F.2d  572,  1962  U.S.  App.  LEXIS  3288 
(C.A.D.C.  1962). 

Voluntary  manslaughter  while  armed  was 
lesser  included  offense  of  second-degree  murder 
while  armed,  so  that  defendants  could  be  con- 
victed of  manslaughter  offense  after  being 
charged  only  with  murder  offense,  though  at 
time  of  trial,  maximum  penalty  for  manslaugh- 
ter offense  exceeded  maximum  penalty  for  mur- 
der offense  by  $1,000  fine;  two  offenses  had 
identical  elements  except  that  murder  offense 
also  required  malice,  and  court  could  avoid 
misapplication  of  statute  by  refraining  from 


imposing  fine.  D.C.  Code  1981,  §§  22-2403, 
22-2404,  22-2405,  22-3202;  Fed.R.Cr.Proc.  Rule 
31(c),  18  U.S.C.;  Criminal  Rule  31(c).  Lee  v. 
United  States,  668  A.2d  822,  1995  D.C.  App. 
LEXIS  252  (1995). 

Manslaughter  is  lesser  included  offense  of 
second-degree  murder.  D.C.  Code  1981,  §§  22- 
2403,  22-3202.  Price  v.  United  States,  602  A.2d 
641,  1992  D.C.  App.  LEXIS  22  (1992). 

Second-degree  murder  while  armed  and  at- 
tempted robbery  while  armed  were  lesser  in- 
cluded offenses  of  felony-murder,  requiring  va- 
cation of  either  the  felony-murder  conviction  or 
the  convictions  for  the  lesser  offenses.  U.S. 
Const.Amend.  5;  D.C.  Code  1981,  §§  22-2401, 
22-2403,  22-2902,  22-3202,  22-3204.  Price  v. 
United  States,  531  A.2d  984,  1987  D.C.  App. 
LEXIS  448  (1987). 

Manslaughter  is  a  lesser  included  offense  of 
second-degree  murder.  Day  v.  United  States, 
390  A.2d  957,  1978  D.C.  App.  LEXIS  485 
(1978). 

Manslaughter  is  a  lesser  included  offense  of 
second-degree  murder.  D.C.  Code§  22-2403. 
Pendergrast  v.  United  States,  332  A.2d  919, 
1975  D.C.  App.  LEXIS  326  (1975). 

—  Malice,  indictment  or  information. 

Indictment  charging  defendant  with  second- 
degree  murder  was  not  defective  because  it 
merely  mentioned  "malice  aforethought"  with- 
out specifying  recklessness,  notwithstanding 
claim  that  it  left  defendant  without  notice  that 
case  would  be  tried  on  a  theory  of  recklessness, 
since,  given  long-standing  precedent  in  juris- 
diction that  malice  can  be  inferred  from  exces- 
sive recklessness,  it  could  not  be  said  that 
defendant  was  unfairly  foreclosed  from  any 
awareness  that  government  would  assert  that 
theory  of  criminality  D.C.  Code  §  22-2403. 
United  States  v.  Lucas,  447  F.2d  338,  1971  U.S. 
App.  LEXIS  9284  (C.A.D.C.  1971). 

Defendant  could  be  convicted  of  second  de- 
gree murder  under  felony-murder  indictment 
even  though  indictment  failed  to  allege  "malice 
aforethought",  where  indictment  contained  the 
fully  equivalent  language  that  defendant  "un- 
lawfully and  feloniously  did  murder"  named 
person  "by  means  of  shooting  him  with  a  pis- 
tol". D.C.  Code  1961,  §§  22-2401,  22-2403; 
Fed.Rules  Crim.Proc.  rules  7(c),  31(c),  18 
U.S.C.  Jackson  v.  U.S.,  313  F.2d  572,  1962  U.S. 
App.  LEXIS  3288  (C.A.D.C.  1962). 

—  Specification  of  grade  or  degree  of  ho- 

micide, indictment  or  information. 

Fact  that  indictment's  first-degree  murder 
counts,  which  alleged  that  defendant  purposely 
beat,  stabbed,  shot  or  strangled  various  vic- 
tims, thereby  causing  injuries  resulting  in  their 
death,  did  not  allege  that  defendant  had  a 
purpose  of  intent  to  kill  was  not  a  defect  requir- 
ing dismissal  of  counts  or  that  the  counts  be 
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construed  as  charging  murder  in  second  degree, 
in  view  of  fact  that  counts  sufficiently  notified 
defendant  of  charges  against  him  and  that  his 
counsel  was  aware  throughout  the  proceedings 
that  defendant  was  charged  with  first-degree 
murder.  D.C.  Code  §  22-2401;  D.C.  Code  SCR, 
Criminal  Rule  7(c).  Hackney  v.  United  States, 
389  A.2d  1336,  1978  D.C.  App.  LEXIS  479 
(1978),  writ  of  certiorari  denied  by  439  U.S. 
1132,  99  S.  Ct.  1054,  59  L.  Ed.  2d  95,  1979  U.S. 
LEXIS  645  (1979). 

Instructions. 

—  Accident  or  misfortune,  instructions. 

Where  question  of  accidental  death  was  only 
contested  issue  in  homicide  case  and  jury  re- 
ceived no  guidance  on  this  issue  from  trial 
court,  second-degree  murder  conviction  was  re- 
versed for  new  trial  under  proper  instructions. 
Thomas  v.  United  States,  419  F.2d  1203,  1969 
U.S.  App.  LEXIS  10029  (C.A.D.C.  1969). 

Defendant  was  not  entitled  to  jury  instruc- 
tions on  self-defense  and  defense  of  a  third 
person  in  prosecution  for  voluntary  manslaugh- 
ter while  armed  and  related  weapons  offenses; 
victim  was  not  armed,  had  uttered  no  threats, 
did  not  obtain  control  of  weapon  of  defendant's 
brother  or  point  it  at  defendant  or  brother,  and 
had  not  inflicted  any  serious  injury  on  brother, 
and  thus,  evidence  did  not  show  that  defendant 
or  his  brother  were  in  imminent  peril  of  death 
or  serious  bodily  harm,  such  that  defendant 
reasonably  could  think  lethal  response  neces- 
sary, even  though  victim  was  initial  aggressor 
and  he  was  struggling  to  disarm  defendant's 
brother.  Dorsey  v.  United  States,  935  A.2d  288, 
2007  D.C.  App.  LEXIS  558  (2007). 

—  Commission  of  or  attempt  to  commit 

other  offense,  instructions. 

In  prosecution  for  second-degree  murder, 
committed  as  result  of  violation  of  speed  law  by 
one  engaged  in  illegal  transportation  of  liquor 
while  attempting  to  escape  from  police  officers, 
court  properly  charged  that  one  who  intention- 
ally and  wrongfully  does  an  act,  so  dangerous 
and  serious  that  it  reasonably  might  be  ex- 
pected to  cause  death  and  does  cause  death, 
may  be  convicted  of  second-degree  murder,  be- 
cause wanton  and  reckless  disregard  of  the 
rights  of  another  is  involved.  D.C.  Code  1929,  T. 
6,  §§  21-23,  401.  Lee  v.  U.S.,  112  R2d  46,  1940 
U.S.  App.  LEXIS  4220  (1940). 

—  Defense  of  another,  instructions. 

Instruction  on  defense  of  third  party  was  not 
warranted  by  evidence,  in  trial  for  murder  and 
related  offenses;  individual  with  defendant  had 
walked  away  from  defendant  when  defendant 
approached  victim  and  victim's  friend  to  pur- 
chase marijuana  and  began  shooting,  and  there 
was  no  evidence  indicating  that  person  with 
defendant  was  in  danger  sufficient  to  warrant 


self-defense  when  defendant  began  firing. 
Muschette  v.  United  States,  936  A.2d  791,  2007 
D.C.  App.  LEXIS  571  (2007). 

Instruction  on  defense  of  third  persons  was 
required  where  defendant  could  reasonably 
have  believed  his  pregnant  wife  was  in  immi- 
nent danger  of  bodily  harm  when  participant  in 
altercation  with  defendant  lunged  at  wife. 
Graves  v.  United  States,  554  A.2d  1145,  1989 
D.C.  App.  LEXIS  37  (1989). 

In  order  to  justify  instruction  on  defense  of  a 
third  person,  defendant  must  point  to  evidence 
fairly  tending  to  show  that  he  reasonably  be- 
lieved the  force  used  was  necessary  to  avert 
serious  bodily  harm  to  the  third  person.  Graves 
V.  United  States,  554  A.2d  1145,  1989  D.C.  App. 
LEXIS  37  (1989). 

Fact  that  defendant's  own  testimony  sup- 
ported only  self-defense  instruction  because  he 
stated  that  he  struck  victim  with  hatchet  only 
when  victim  confronted  him  with  knife  did  not 
preclude  defendant's  request  for  instruction  on 
defense  of  third  person.  Fersner  v.  United 
States,  482  A.2d  387,  1984  D.C.  App.  LEXIS 
486  (1984). 

Proper  instruction  regarding  defense  of  a 
third  person  includes  instruction  on  use  of 
deadly  force  and  caution  concerning  use  of 
excessive  force.  Fersner  v.  United  States,  482 
A.2d  387,  1984  D.C.  App.  LEXIS  486  (1984). 

In  order  to  provide  basis  for  instruction  on 
defense  of  third  person,  defendant  must  point 
to  evidence  fairly  tending  to  show  that  he 
reasonably  believed  particular  deadly  force 
used  to  avert  serious  bodily  harm  to  victim  was 
necessary,  not  excessive,  under  circumstances. 
Fersner  v.  United  States,  482  A.2d  387,  1984 
D.C.  App.  LEXIS  486  (1984). 

Even  if  defendant  was  entitled  to  use  deadly 
force  in  defense  of  another,  i.e.,  force  likely  to 
cause  death  or  serious  bodily  harm,  there  are 
degrees  of  deadly  force;  on  some  occasions  it 
may  be  reasonable  only  to  cause  serious  bodily 
harm  not  threatening  life  itself.  Fersner  v. 
United  States,  482  A.2d  387,  1984  D.C.  App. 
LEXIS  486  (1984). 

—  Defense  of  habitation,  instructions. 

In  a  prosecution  for  homicide,  which  occurred 
in  defendant's  own  home,  where  defendant's 
right  to  have  a  pistol  in  the  house  was  not  in 
any  way  questioned,  and  the  issue  was  whether 
the  killing  was  justifiable,  requests  for  charges 
that  defendant  had  a  right  to  have  the  pistol  in 
his  house,  and,  if  necessary,  to  use  it,  were 
properly  denied.  Price  v.  U.S.,  276  F.  628,  1921 
U.S.  App.  LEXIS  2127  (1921). 

—  Deliberation  and  premeditation,  in- 
structions. 

Charge  in  homicide  prosecution  should  focus 
primarily  on  defendant's  actual  thought  pro- 
cesses in  terms  of  meditation  and  conscious 
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weighing  of  alternatives  and  the  appreciable 
time  element  is  subordinate,  necessary  for  but 
not  sufficient  to  establish  deliberation.  D.C. 
Code  1961,  §§  22-2401,  22-2403.  Austin  v. 
United  States,  382  F.2d  129,  1967  U.S.  App. 
LEXIS  5997  (C.A.D.C.  1967). 

"Appreciable  time"  charge  in  homicide  prose- 
cution is  a  meaningful  way  to  convey  to  jury  the 
core  meaning  of  premeditation  and  deliberation 
and  for  that  reason  should  be  given  at  least 
where  specifically  requested  by  defense.  D.C. 
Code  1961,  §§  22-2401,  22-2403.  Austin  v. 
United  States,  382  F.2d  129,  1967  U.S.  App. 
LEXIS  5997  (C.A.D.C.  1967). 

—  Discharge  of  jury  before  verdict,  in- 

structions. 

Question  by  prosecutor  to  defendant  as  to 
whether  defendant  relived  moment  of  killing 
when  she  drew  up  document  stating  she  was 
common-law  wife  of  victim  had  potential  for 
prejudice  which  outweighed  whatever  rele- 
vance it  had  for  impeachment  purposes;  how- 
ever, such  question  alone  was  not  so  prejudicial 
to  fairness  of  defendant's  trial  that  refusal  to 
grant  a  mistrial  in  prosecution  for  second-de- 
gree murder  was  abuse  of  discretion.  D.C.  Code 
§§  22-2403,  22-3202.  Rink  v.  United  States, 
388  A.2d  52,  1978  D.C.  App.  LEXIS  526  (1978). 

—  Grade  or  degree  of  murder,  instruc- 

tions. 

Under  District  of  Columbia  law,  an  accused 
in  a  criminal  trial  is  not  entitled  to  an  instruc- 
tion based  on  evidence  of  mental  weakness 
short  of  legal  insanity,  which  would  reduce  his 
crime  from  first  to  second-degree  murder.  D.C. 
Code  1940,  §§  22-2401,  22-2403,  22-2404. 
Fisher  v.  U.S.,  66  S.Ct.  1318,  1946  U.S.  LEXIS 
2178  (U.S.Dist.Col.  1946). 

Court's  instruction  on  second  degree  murder 
as  lesser  included  offense  of  felony-murder  was 
properly  given  where  evidence  so  warranted 
and  where  defendants  made  timely  request 
therefor.  D.C.  Code  §§  22-2401,  22-2403. 
United  States  v.  Robinson,  475  F.2d  376,  1973 
U.S.  App.  LEXIS  11290  (C.A.D.C.  1973). 

In  prosecution  for  second-degree  murder  and 
manslaughter  where  there  was  evidence  of 
provocation,  instruction  repeating  that  provo- 
cation must  be  adequate  before  defendant  could 
be  acquitted  of  second-degree  murder  and  con- 
victed instead  of  manslaughter  and  man- 
slaughter instruction  containing  detailed  state- 
ment of  several  issues  which  were  clearly 
important  for  jury  to  consider  when  deciding 
whether  to  convict  defendant  of  second-degree 
murder  were  confusing,  but  did  not  require 
reversal  of  conviction,  where  confusion  might 
have  prejudiced  government  as  well  as  defen- 
dant. United  States  v.  Alexander,  471  F.2d  923, 
1972  U.S.  App.  LEXIS  9972  (C.A.D.C.  1972), 
writ  of  certiorari  denied  by  409  U.S.  1044,  93  S. 


Ct.  541,  34  L.  Ed.  2d  494,  1972  U.S.  LEXIS  457 
(1972). 

If  defendant  presses  no  objection,  judge  may 
instruct  jury  to  render  verdicts  on  both  first- 
degree  felony  murder  count  and  second-degree 
murder  count,  assuming  judge  concludes  the 
instruction  will  not  confuse  jury;  however,  if 
defendant  insists  that  charge  of  second-degree 
murder  be  submitted  to  jury  solely  as  lesser 
offense  included  within  first-degree  murder 
charge,  and  if  he  makes  a  timely  motion  or 
objection,  he  is  entitled  to  an  instruction  direct- 
ing jury  (a)  to  first  consider  issue  of  guilt  as  to 
first-degree  murder;  (b)  in  the  event  of  acquit- 
tal, to  consider  guilt  of  second-degree  murder 
as  lesser  included  offense;  and  (c)  in  the  event 
of  verdict  of  guilty  of  first-degree  murder,  to 
enter  no  verdict  concerning  second-degree  mur- 
der. United  States  v.  Butler,  455  F2d  1338, 
1971  U.S.  App.  LEXIS  7080  (C.A.D.C.  1971). 

Instruction  that  if  prosecution  had  proved 
beyond  reasonable  doubt  that  defendant  had 
committed  acts  disclosed  by  evidence  as  result 
of  which  victim  died  but  that  prosecution  had 
failed  to  prove  element  of  malice  necessary  to 
second-degree  murder  jury  must  consider 
whether  defendant  was  guilty  of  lesser  in- 
cluded offense  of  manslaughter,  did  not  improp- 
erly permit  jury  to  infer  requisite  malice  if  they 
accepted  defendant's  version  that  his  assault 
was  only  of  minor  dimensions  and  not  by  itself 
sufficient  to  disclose  intent  to  cause  great  or 
serious  bodily  harm.  D.C.  Code  §  22-2403.  Lo- 
gan V.  United  States,  411  F.2d  679,  1968  U.S. 
App.  LEXIS  4548  (C.A.D.C.  1968). 

Jury  may  be  instructed  on  second-degree 
murder  as  a  lesser  included  offense  even 
though  indictment  is  solely  for  felony-murder. 
D.C.  Code  §§  22-2401,  22-2403.  Fuller  v. 
United  States,  407  R2d  1199,  1967  U.S.  App. 
LEXIS  4480  (C.A.D.C.  1967),  writ  of  certiorari 
denied  by  393  U.S.  1120,  89  S.  Ct.  999,  22  L.  Ed. 
2d  125,  1969  U.S.  LEXIS  2411  (1969). 

Where  indictment  charges  felony-murder, 
verdict  of  second-degree  murder  is  appropriate 
if  there  is  proof  from  which  the  jury  might 
reasonably  find  defendant  did  not  commit  one 
of  the  enumerated  felonies  but  was  guilty  of  an 
intentional  killing  on  impulse,  and  on  this  state 
of  proof  a  charge  of  second-degree  murder  as  a 
lesser  included  offense  may  be  requested  by 
prosecution  or  defense.  D.C.  Code  §§  22-2401, 
22-2403.  Fuller  v.  United  States,  407  R2d  1199, 
1967  U.S.  App.  LEXIS  4480  (C.A.D.C.  1967), 
writ  of  certiorari  denied  by  393  U.S.  1120,  89  S. 
Ct.  999,  22  L.  Ed.  2d  125,  1969  U.S.  LEXIS 
2411  (1969). 

If  prosecutor  files  in  two  counts  of  first- 
degree  murder,  once  charge  of  premeditated 
murder  is  struck  as  supported  by  insufficient 
evidence  and  that  count  is  reduced  to  second- 
degree  murder,  defendant  is  entitled,  on  mo- 
tion, to  have  entire  count  struck  and  to  have 
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issue  of  guilt  as  to  second-degree  murder  sub- 
mitted only  as  lesser  included  offense  and  only 
in  the  event  of  reasonable  doubt  of  guilt  of 
greater  offense.  D.C.  Code  §§  22-2401  to  22- 
2403.  Fuller  v.  United  States,  407  F.2d  1199, 
1967  U.S.  App.  LEXIS  4480  (C.A.D.C.  1967), 
writ  of  certiorari  denied  by  393  U.S.  1120,  89  S. 
Ct.  999,  22  L.  Ed.  2d  125,  1969  U.S.  LEXIS 
2411  (1969). 

On  request,  an  accused  is  entitled  to  instruc- 
tions in  a  murder  prosecution  that  make  clear 
the  distinction  between  first  and  second  de- 
grees of  murder  by  reference  to  distinction 
between  killings  in  cold  blood  and  impulsive 
killings.  Belton  v.  United  States,  382  F.2d  150, 
1967  U.S.  App.  LEXIS  5998  (C.A.D.C.  1967). 

While  instructions  calculated  to  lead  jury  to 
conclude  that  impulsive  killings  are  murder  in 
first  degree  are  erroneous,  instructions  given  in 
murder  prosecution,  while  skimpy,  did  set  forth 
the  difference  between  the  degrees  of  murder 
sufficiently  so  that  reversal  was  not  required  on 
ground  of  plain  error,  notwithstanding  the  ab- 
sence of  objection.  Belton  v.  United  States,  382 
F.2d  150, 1967  U.S.  App.  LEXIS  5998  (C.A.D.C. 
1967). 

Analysis  of  jury  would  be  illuminated  if  it  is 
first  advised  that  a  typical  case  of  first-degree 
murder  is  the  murder  in  cold  blood  while  mur- 
der committed  on  impulse  or  in  sudden  passion 
is  murder  in  the  second  degree,  and  then  in- 
structed that  a  homicide  conceived  in  passion 
constitutes  murder  in  the  first  degree  only  if 
jury  is  convinced  beyond  a  reasonable  doubt 
that  there  was  an  appreciable  time  after  design 
was  conceived  and  that  in  this  interval  there 
was  further  thought  and  a  turning  over  in  the 
mind  and  not  mere  persistence  of  an  initial 
impulse  of  passion.  D.C.  Code  1961,  §§  22- 
2401,  22-2403.  Belton  v.  United  States,  382 
R2d  150,  1967  U.S.  App.  LEXIS  5998  (C.A.D.C. 
1967). 

Submitting  question  of  first-degree  murder 
to  jury  was  not  erroneous  on  theory  that  evi- 
dence was  insufficient  to  support  verdict  of  that 
crime  and  that  its  submission  tended  to  lead  to 
compromise  verdict  of  manslaughter  whereas, 
except  for  such  submission  claim  of  self-defense 
might  have  been  sustained,  where  under  evi- 
dence manslaughter  conviction  could  not  be 
attributed  to  submission  to  jury  of  issue  of  more 
serious  offense,  court  cautioned  jury  in  a  man- 
ner which  indicated  doubt  that  verdict  of  first- 
degree  murder  would  be  warranted,  and  defen- 
dant's counsel  raised  no  objection  to  the 
instruction.  Gaines  v.  United  States,  349  F.2d 
190,  1965  U.S.  App.  LEXIS  5239  (C.A.D.C. 
1965). 

Trial  judge  in  instructing  jury  as  to  difference 
between  first  degree  murder  and  second  degree 
murder,  should  endeavor  to  make  it  absolutely 
clear  to  jury  that  intentional  killing  may  be 
second  degree  murder  if  premeditation  and 


deliberation  do  not  exist.  D.C.  Code  1961, 
§§  22-2401,  22-2403.  Tucker  v.  United  States, 
318  R2d  221,  1963  U.S.  App.  LEXIS  5946 
(C.A.D.C.  1963),  writ  of  certiorari  denied  by  381 
U.S.  952,  85  S.  Ct.  1812,  14  L.  Ed.  2d  726,  1965 
U.S.  LEXIS  1004  (1965). 

Where  it  could  not  be  determined  from  evi- 
dence whether  defendant  intended  to  kill  or 
merely  wound  his  victim  and  it  could  not  be 
said  from  record  with  legal  certainty  that  inter- 
val between  fight  and  the  killing  which  followed 
was  or  was  not  of  sufficient  duration  to  provide 
time  for  premeditation  required  for  first  degree 
murder,  court  properly  submitted  lesser  in- 
cluded offense  of  second  degree  murder  in  pros- 
ecution under  indictment  on  charge  of  first 
degree  murder.  D.C.  Code  1961,  §§  22-2401  to 
22-2403.  Hansborough  v.  U.S.,  308  F2d  645, 
1962  U.S.  App.  LEXIS  4033  (C.A.D.C.  1962). 

Failing  to  instruct  that  jury  might  return  a 
second  degree  murder  verdict  was  not  error  in  a 
felony-murder  prosecution,  where  accused  and 
his  brother  robbed  a  store  proprietor,  accused 
took  some  money  and  fled,  and  in  immediate 
close  and  continuous  pursuit,  police  officers 
followed  accused  up  to  instant  of  killing  of  one 
of  the  officers  by  accused.  D.C.  Code  1951, 
§  22-2401.  Coleman  v.  U.S.,  295  F2d  555,  1961 
U.S.  App.  LEXIS  3632  (C.A.D.C.  1961). 

In  homicide  prosecution,  wherein  there  was 
sufficient  evidence  of  possible  intoxication  to 
justify  second  degree  charge,  it  was  a  question 
of  fact  for  jury  to  resolve  whether  accused  had 
possessed  "purpose"  to  kill,  irrespective  of  his 
drinking,  and  second  degree  murder  charge 
was  not  incorrect  for  failure  to  spell  out  degree 
of  intoxication  which  must  have  overcome  ac- 
cused. D.C.  Code  1929,  §  6-21.  Askins  v.  U.S., 
231  F2d  741,  1956  U.S.  App.  LEXIS  3461 
(C.A.D.C.  1956). 

In  homicide  prosecution,  there  was  sufficient 
evidence  of  a  possible  intoxication  of  defendant 
to  justify  second  degree  murder  charge.  Askins 
V.  U.S.,  231  R2d  741,  1956  U.S.  App.  LEXIS 
3461  (C.A.D.C.  1956). 

Where,  in  arson  and  murder  prosecution,  all 
testimony  as  to  what  occurred  in  burning  house 
pointed  to  first  degree  murder  only,  giving  of 
second  degree  murder  instruction  was  error. 
D.C.  Code  1951,  §§  22-401,  22-2401.  Green  v. 
U.S.,  218  R2d  856,  1955  U.S.  App.  LEXIS  2853 
(C.A.D.C.  1955). 

In  prosecution  for  first  degree  murder,  in- 
struction to  jury  that  second  degree  murder  is 
killing  with  malice  aforethought,  but  without 
intent  to  kill,  was  erroneous  as  to  such  limita- 
tion. D.C.  Code  1951,  §  22-2403.  Kitchen  v. 
U.S.,  205  F2d  720,  1953  U.S.  App.  LEXIS  2666 
(C.A.D.C.  1953). 

In  homicide  prosecution  instruction  that 
murder  in  second  degree  is  an  unlawful  killing 
with  malice,  but  without  a  purpose  or  intent  to 
kill  and  without  premeditation  and  delibera- 
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tion,  was  reversibly  erroneous.  Weakley  v.  U.S., 
198  F.2d  940,  1952  U.S.  App.  LEXIS  3260 
(C.A.D.C.  1952). 

An  instruction  that  if  jury  believe  defendant 
guilty  of  killing  but  have  reasonable  doubt  as  to 
whether  offense  is  murder  in  the  first  degree  or 
murder  in  the  second  degree,  doubt  should  be 
resolved  in  defendant's  favor  and  he  should  be 
found  guilty  of  lesser  crime,  is  necessary  only 
where  from  evidence  as  a  whole  jury  might 
reasonably  find  defendant  guilty  of  either  first 
or  second  degree  murder.  D.C.  Code  1940, 
§§  22-2401,  2402.  Goodall  v.  U.S.,  180  F.2d  397, 
1950  U.S.  App.  LEXIS  2434  (C.A.D.C.  1950). 

In  prosecution  for  second  degree  murder  for 
killing  two  persons  with  an  automobile,  "in- 
struction" that  "second  degree  murder"  is  the 
unlawful  killing  of  another  without  premedi- 
tated design  and  plan  to  effect  death,  but  with 
malice  aforethought,  and  defining  "malice 
aforethought"  as  comprehending  an  act  done 
regardless  of  social  duty  and  a  mind  bent  upon 
mischief,  or  an  act  done  with  a  depraved  mind 
and  attended  with  circumstances  which  indi- 
cate a  wilful  disregard  of  the  rights  or  the 
safety  of  others,  was  proper.  Nestlerode  v.  U.S., 
122  F.2d  56,  1941  U.S.  App.  LEXIS  2905  (1941). 

Permitting  of  jury  to  find  defendant,  charged 
with  murder  in  first  degree  and  defending 
solely  on  ground  of  insanity,  guilty  of  murder  in 
second  degree,  held  not  error  if  defendant  were 
not  as  matter  of  law  guilty  of  first  degree 
murder  if  sane,  since,  if  defendant  were  found 
sane  at  time  of  homicide,  case  remained  for 
consideration  as  if  no  plea  of  insanity  had  been 
interposed.  Owens  v.  U.S.,  85  F.2d  270,  1936 
U.S.  App.  LEXIS  4088  (1936). 

Plain  error  of  trial  court  by  including  in 
aiding  and  abetting  instruction  "natural  and 
probable  consequences"  language  that  allowed 
jury  to  convict  defendants  of  first-degree  mur- 
der while  armed  without  finding  the  necessary 
mens  rea  for  first-degree  murder,  in  trial  of  five 
defendants  arising  out  of  beating  of  homeless 
man  and  murder  of  passerby  who  tried  to 
intervene,  resulted  in  a  miscarriage  of  justice 
such  that  the  plain  error  rule  required  convic- 
tions of  defendants  for  first-degree  murder 
while  armed  be  reversed  and  convictions  in- 
stead be  entered  for  second-degree  murder 
while  armed;  defendants  were  tried  as  aiders 
and  abettors,  the  principals  who  committed  the 
murder  were  not  codefendants,  there  was  no 
compelling  evidence  that  the  defendants  per- 
sonally had  the  intent  to  kill  and  acted  with 
premeditation  and  deliberation  in  doing  so,  but 
there  was  evidence  that  defendants  acted  with 
malice,  as  required  to  support  conviction  for 
second-degree  murder.  Perez  v.  United  States, 
968  A.2d  39,  2009  D.C.  App.  LEXIS  57  (2009), 
writ  of  certiorari  denied  by  558  U.S.  975,  130  S. 
Ct.  474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS 
7527,  78  U.S.L.W.  3237  (2009),  writ  of  certiorari 


denied  by  558  U.S.  975,  130  S.  Ct.  473,  175  L. 
Ed.  2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W. 
3237  (2009). 

Plain  error  of  trial  court,  in  trial  of  five 
defendants  arising  out  of  beating  of  homeless 
man  and  murder  and  assaults  of  passersby  who 
tried  to  intervene,  by  including  in  aiding  and 
abetting  instruction  "natural  and  probable  con- 
sequences" language  which  allowed  jury  to  con- 
vict defendants  of  first-degree  murder  while 
armed  without  finding  the  necessary  mens  rea, 
affected  the  substantial  rights  of  the  defen- 
dants, for  purposes  of  determining  whether  the 
first-degree  murder  convictions  should  be  re- 
versed on  plain  error  review,  as  the  govern- 
ment's sole  theory  of  defendants'  liability  for 
murder  was  as  aiders  and  abettors,  aiding  and 
abetting  liability  for  murder  required  a  princi- 
pal, the  principals  who  committed  the  murder 
were  not  codefendants,  and  the  prosecution 
argued  that  defendants  were  guilty  of  first- 
degree  murder  if  the  principals  had  acted  with 
premeditation  and  deliberation.  Perez  v.  United 
States,  968  A.2d  39,  2009  D.C.  App.  LEXIS  57 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7527,  78  U.S.L.W.  3237  (2009),  writ 
of  certiorari  denied  by  558  U.S.  975,  130  S.  Ct. 
473,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS  7505, 
78  U.S.L.W.  3237  (2009). 

Error  of  trial  court,  in  trial  of  five  defendants 
arising  out  of  beating  of  homeless  man  and 
murder  and  assaults  of  passersby  who  tried  to 
intervene,  by  including  in  aiding  and  abetting 
instruction  "natural  and  probable  conse- 
quences" language  which  allowed  jury  to  con- 
vict defendants  of  first-degree  murder  while 
armed  without  finding  the  necessary  mens  rea 
for  first-degree  murder,  was  plain  error,  for 
purposes  of  plain  error  review,  as  the  instruc- 
tion imposed  liability  on  an  accomplice  for  a 
crime  committed  by  a  principal  based  on  the 
accomplice's  negligence.  Perez  v.  United  States, 
968  A.2d  39,  2009  D.C.  App.  LEXIS  57  (2009), 
writ  of  certiorari  denied  by  558  U.S.  975,  130  S. 
Ct.  474,  175  L.  Ed.  2d  317,  2009  U.S.  LEXIS 
7527,  78  U.S.L.W.  3237  (2009),  writ  of  certiorari 
denied  by  558  U.S.  975,  130  S.  Ct.  473,  175  L. 
Ed.  2d  317,  2009  U.S.  LEXIS  7505,  78  U.S.L.W. 
3237  (2009). 

Evidence  was  sufficient  to  support  giving  of 
charges  on  first  and  second-degree  murder 
while  armed;  there  was  testimony  that  defen- 
dant pushed  victim  first  and  escalated  confron- 
tation by  pulling  and  firing  his  weapon,  defen- 
dant approached  victim,  who  had  already  been 
wounded  by  bullet  and  was  laying  on  ground, 
stood  over  him,  and  defendant  shot  him  several 
times  in  chest,  while  saying  to  him  that  he  was 
going  to  die.  Williams  v.  United  States,  858 
A.2d  984,  2004  D.C.  App.  LEXIS  451  (2004), 
writ  of  certiorari  denied  by  545  U.S.  1122,  125 
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S.  Ct.  2924, 162  L.  Ed.  2d  308,  2005  U.S.  LEXIS 
4787,  73  U.S.L.W.  3719  (2005). 

Jury  instruction  on  second-degree  murder  as 
lesser-included  offense  of  first-degree  murder 
was  not  improper  because  reasonable  jury 
could  have  concluded  that  government  failed  to 
establish  premeditation,  the  only  element  dis- 
tinguishing first  from  second-degree  murder. 
Woodard  v.  United  States,  738  A.2d  254,  1999 
D.C.  App.  LEXIS  199  (1999). 

Evidence  of  defendant's  longstanding  jeal- 
ousy of  murder  victim's  associations  with  other 
men,  and  of  defendant's  volatile  temperament, 
was  sufficient  to  support  instruction  on  second- 
degree  murder  as  lesser-included  offense  of 
charged  first-degree  murder.  Wilson  v.  United 
States,  711  A.2d  75,  1998  D.C.  App.  LEXIS  91 
(1998). 

Even  if  there  is  no  disputed  factual  element 
distinguishing  greater  offense  from  lesser, 
court  should  still  give  requested  instruction  on 
second-degree  murder  as  lesser  included  of- 
fense of  felony-murder  and  should  appraise  all 
testimony  to  see  if  it  is  capable  of  more  than  one 
reasonable  inference.  Nelson  v.  United  States, 
601  A.2d  582,  1991  D.C.  App.  LEXIS  355 
(1991). 

Trial  court  should  give  instruction  on  second- 
degree  murder  as  lesser  included  offense  of 
felony-murder  where  Government,  even  if  it 
failed  to  prove  underlying  burglary,  could  have 
obtained  second-degree  murder  conviction.  Nel- 
son V.  United  States,  601  A.2d  582,  1991  D.C. 
App.  LEXIS  355  (1991). 

Second-degree  murder  was  lesser  included 
offense  of  first-degree  felony-murder  committed 
by  defendant  engaged  in  robbery  with  loaded 
pistol  and,  therefore,  did  not  need  to  be  charged 
in  first-degree  felony-murder  indictment  in  or- 
der to  justify  trial  court's  instruction  on  second- 
degree  murder.  D.C.  Code  1981,§§  22-2401,  22- 
2403;  U.S.  Const.Amend.  5.  Towles  v.  United 
States,  521  A.2d  651,  1987  D.C.  App.  LEXIS 
311  (1987),  writ  of  certiorari  denied  by  483  U.S. 
1008,  107  S.  Ct.  3236,  97  L.  Ed.  2d  741,  1987 
U.S.  LEXIS  2800  (1987). 

Instruction  on  second-degree  murder  as 
lesser  included  offense  of  first-degree  murder 
was  proper,  given  that  reasonable  jury  could 
have  concluded  that  government  had  failed  to 
establish  beyond  reasonable  doubt  elements  of 
premeditation  and  deliberation.  Young  v. 
United  States,  515  A.2d  1090,  1986  D.C.  App. 
LEXIS  453  (1986). 

In  prosecution  for  felony-murder,  trial  court 
properly  denied  defendant's  request  for  instruc- 
tion as  to  lesser  included  charge  of  second- 
degree  murder,  since  evidence,  including  testi- 
mony that  defendant  had  declared  his  intention 
to  commit  robbery  immediately  prior  to  the 
shooting,  provided  no  rational  basis  for  re- 
quested instruction.  D.C.  Code  1981,  §§  22- 
2401,  22-2403,  22-3202.  Wood  v.  United  States, 


472  A.2d  408,  1984  D.C.  App.  LEXIS  329 
(1984). 

Even  though  defendant  was  charged  with 
both  first-degree  murder  and  felony-murder, 
second-degree  murder  constituted  appropriate 
lesser  included  offense  of  both  charged  offenses 
and  trial  court  could  properly  give  instruction 
on  such  lesser  included  offense  relative  to  each 
of  the  charged  offenses.  D.C.  Code  1973,  §§  22- 
103,  22-2401,  22-3202.  Turner  v.  United  States, 
459  A.2d  1054,  1983  D.C.  App.  LEXIS  355 
(1983). 

—  Grade  or  degree  of  manslaughter,  in- 
structions. 

Defendant  accused  of  voluntary  manslaugh- 
ter was  not  entitled  to  instruction  on  lesser 
included  offense  of  involuntary  manslaughter; 
defendant  acknowledged  he  intended  to  hurt 
victim  and  defendant  inflicted  well  over  70 
wounds  upon  victim.  D.C.  Code  1981,  §§  22- 
2403,  22-3202.  Smith  v.  United  States,  686  A.2d 
537,  1996  D.C.  App.  LEXIS  259  (1996),  writ  of 
certiorari  denied  by  522  U.S.  839,  118  S.  Ct. 
115,  139  L.  Ed.  2d  67,  1997  U.S.  LEXIS  5021, 
66  U.S.L.W.  3257  (1997). 

Denial  of  requested  manslaughter  instruc- 
tion in  second-degree  murder  prosecution  was 
not  error  given  that  evidence  did  not  support 
inference  of  provocation;  evidence  indicated 
that  defendant  provoked  victim  to  defend  vic- 
tim's friend,  chased  victim  to  victim's  car,  and 
shot  victim  through  window  of  car  as  victim 
was  leaving.  D.C.  Code  1981,  §§  22-2403,  22- 
3202.  Price  v.  United  States,  602  A.2d  641, 1992 
D.C.  App.  LEXIS  22  (1992). 

Provocation  needed  to  justify  lesser  included 
offense  instruction  for  manslaughter  was  not 
established  by  evidence  that  murder  defen- 
dant's assault  on  victim's  friend  caused  victim 
to  go  to  friend's  defense  where  defendant 
chased  victim  back  to  victim's  car  where  defen- 
dant shot  victim  as  victim  tried  to  drive  off. 
D.C.  Code  1981,  §§  22-2403,  22-3202.  Price  v. 
United  States,  602  A.2d  641,  1992  D.C.  App. 
LEXIS  22  (1992). 

Trial  court  properly  refused  to  give  lesser 
included  instruction  on  manslaughter  in  sec- 
ond-degree murder  prosecution  where  there 
was  no  evidence  to  support  a  jury  finding  of  no 
mahce.  Day  v.  United  States,  390  A.2d  957, 
1978  D.C.  App.  LEXIS  485  (1978). 

Requested  instruction  on  manslaughter  as 
lesser  included  offense  of  second-degree  murder 
was  properly  refused  absent  an  evidentiary 
predicate  for  finding  of  adequate  legal  provoca- 
tion on  which  to  base  such  a  charge.  D.C.  Code 
§  22-2403.  Jamison  v.  United  States,  373  A.2d 
594,  1977  D.C.  App.  LEXIS  477  (1977). 

In  prosecution  for  murder  of  defendant's  es- 
tranged wife,  instruction  on  lesser  included 
offense  of  manslaughter  was  not  warranted, 
where  only  testimony  as  to  defendant's  version 
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of  shooting  incident  came  from  a  defense  psy- 
chiatrist and  was  hearsay  and  could  provide  no 
factual  predicate  for  proper  consideration  of 
manslaughter  by  jury.  D.C.  Code  §§  22-2403  to 
22-2405.  Bethea  v.  U.S.,  365  A.2d  64,  1976  D.C. 
App.  LEXIS  374  (1976). 

Evidence  in  prosecution  of  apartment  man- 
ager for  second-degree  murder  of  tenant,  which 
showed  that  killing  occurred  during  argument 
over  noise  and  that  manager  shot  tenant  in 
back,  was  insufficient  to  support  defendant's 
request  for  instruction  on  lesser  included  of- 
fense of  involuntary  manslaughter.  Robinson  v. 
United  States,  361  A.2d  199,  1976  D.C.  App. 
LEXIS  337  (1976). 

Evidence,  including  defendant's  testimony 
that  he  had  seen  victim  wave  his  gun  earlier  on 
date  of  incident  at  issue  and  that  he  knew  that 
victim  had  previously  shot  someone  else  in  the 
neighborhood,  as  well  as  testimony  that  heated 
words  were  exchanged  at  fateful  meeting  of 
defendant  and  victim  and  that  victim  was  mov- 
ing his  hand  toward  his  pocket  when  defendant 
struck  him  with  baseball  bat,  constituted  some 
evidence  that  defendant  lacked  requisite  mal- 
ice for  second  degree  murder;  hence,  failure  to 
give  requested  instruction  on  lesser  included 
offense  of  manslaughter  was  reversible  error. 
Pendergrast  v.  United  States,  332  A. 2d  919, 
1975  D.C.  App.  LEXIS  326  (1975). 

—  Grade  or  degree  of  offense  generally, 
instructions. 

Court  erred  in  refusing  to  instruct  that  jury 
could  not  find  defendant  guilty  of  both  first- 
degree  and  second-degree  murder.  D.C.  Code 
1961,  §§  22-2401  to  22-2403;  18  U.S.C.  §  1111. 
Naples  V.  U.S.,  344  F.2d  508,  1964  U.S.  App. 
LEXIS  3943  (C.A.D.C.  1964). 

In  prosecution  for  manslaughter,  instruc- 
tions which  defined  murder  in  the  first  degree 
and  murder  in  the  second  degree  as  well  as 
manslaughter  and  which  were  accompanied  by 
admonition  to  jury  that  the  defendant  could  not 
be  convicted  of  any  greater  offense  than  the  one 
for  which  he  had  been  indicted,  namely  man- 
slaughter, was  not  error.  McGuire  v.  U.S.,  171 
F.2d  136,  1948  U.S.  App.  LEXIS  2798  (C.A.D.C. 
1948). 

Where  instructions  were  largely  devoted  to 
discussion  of  the  elements  of  three  crimes  of 
murder  in  first  degree,  murder  in  second  degree 
and  manslaughter  and  to  possible  effect  of 
intoxication  on  existence  of  specific  intent  and 
deliberation  and  premeditation,  and  did  not 
expressly  inform  jury  that  unless  they  found 
beyond  reasonable  doubt  that  all  elements  of 
some  crime  existed,  they  must  acquit  the  defen- 
dant, the  instructions  were  insufficient. 
McAffee  v.  U.S.,  105  R2d  21,  1939  U.S.  App. 
LEXIS  3249  (1939). 

Failure  to  give  requested  instruction  that  if 
jury  believed  beyond  reasonable  doubt  that 


defendant  was  guilty  of  some  grade  of  culpable 
homicide  but  had  a  reasonable  doubt  regarding 
whether  he  was  guilty  of  first  or  second  degree 
murder,  jury  could  not  find  him  guilty  of  a 
higher  offense  than  second  degree  murder  was 
error,  notwithstanding  instruction  was  incom- 
plete because  of  failure  to  cover  manslaughter. 
McAffee  v.  U.S.,  105  R2d  21,  1939  U.S.  App. 
LEXIS  3249  (1939). 

Trial  court  should  not  be  criticized  for  stating 
in  instruction  with  considerable  detail  law  re- 
garding different  degrees  of  murder.  Goodman 
V.  U.S.,  70  F.2d  741,  1934  U.S.  App.  LEXIS  4290 
(1934). 

Murder  prosecution  instruction  to  effect  that 
jury  should  first  consider  highest  degree  of 
offense,  and  pass  on  to  next  degree  if  they  were 
not  unanimously  convinced  that  government 
had  proven  guilt  beyond  a  reasonable  doubt, 
was  proper  and  preferable  to  defendant's  re- 
quested instruction  that  if  jury  was  convinced 
beyond  reasonable  doubt  that  defendant  was 
guilty  of  some  degree  of  culpable  homicide  but 
was  reasonably  doubtful  as  to  degree,  it  must 
proceed  to  lesser  degree.  United  States  v. 
White,  225  R  Supp.  514,  1963  U.S.  Dist.  LEXIS 
6247  (D.D.C1963),  remanded  by  349  R2d  965, 
121  U.S.  App.  D.C.  287,  1965  U.S.  App.  LEXIS 
5055  (1965). 

There  was  no  evidence  of  unplanned  or  im- 
pulsive murders,  and  thus,  trial  judge  was  not 
obligated  to  give  instruction  on  second  degree 
murder  as  lesser  included  offense,  despite 
speed  with  which  events  unfolded  and  alleged 
lack  of  evidence  of  motive  and  premeditation; 
speed  was  not  controlling  factor  as  to  premed- 
itation and  deliberation,  and  there  was  suffi- 
cient circumstantial  evidence  to  demonstrate 
premeditation  and  deliberation,  including  de- 
fendant's bringing  gun  to  scene,  intercepting 
first  victim  from  behind,  and  chasing  second 
victim,  and  evidence  that  defendant  had 
threatened  to  "mess  [second  victim]  up."  Bright 
V.  United  States,  698  A.2d  450,  1997  D.C.  App. 
LEXIS  174  (1997). 

A  defendant  is  entitled  to  a  manslaughter 
instruction  where  there  is  evidence  of  mitigat- 
ing factors  which  would  undermine  the  govern- 
ment's evidence  as  to  the  defendant's  aware- 
ness of  the  risk  or  intent  to  kill  or  commit 
serious  bodily  injury  that  thereby  reduces  the 
level  of  homicide  from  murder  in  the  second 
degree  to  manslaughter.  United  States  v.  Lind- 
say, 124  WLR  2021  (Super.  Ct.  1996). 

—  Harmless  or  reversible  error,  instruc- 
tions. 

Trial  court's  instruction  in  second  degree 
murder  prosecution  that  "malice  is  a  state  of 
mind  showing  a  heart  regardless  of  social  duty," 
was  harmless  error  where  death  was  caused  by 
knife  wound.  United  States  v.  Hinkle,  487  F.2d 
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1205,  1973  U.S.  App.  LEXIS  7168  (C.A.D.C. 
1973). 

In  prosecution  for  second-degree  murder,  fail- 
ure of  trial  court  to  clarify  instruction  that 
defense  of  self-defense  is  not  available  to  one 
who  provokes  difficulty  by  informing  jury  that, 
in  determining  whether  defendant  had  been 
aggressor,  they  were  not  to  consider  his  conduct 
at  time  of  earlier  altercation  which  had  taken 
place  an  hour  prior  to  shooting  was  not  preju- 
dicial where  earlier  altercation  had  not  loomed 
large  at  trial  and  possible  ambiguity  of  instruc- 
tion as  given  was  offset  by  its  context.  United 
States  V.  Grover,  485  F.2d  1039,  1973  U.S.  App. 
LEXIS  8052  (C.A.D.C.  1973). 

Instructions  providing,  inter  alia,  that  high 
degree  of  recklessness  requisite  to  prove  malice 
as  an  element  of  murder  is  distinguished  from 
lesser  recklessness  constituting  manslaughter 
by  reason  of  quality  of  defendant's  awareness  of 
risk  either  actually  or  from  showing  of  such 
danger  that  any  reasonable  person  must  have 
been  aware  of  it  were  not  prejudicially  errone- 
ous. United  States  v.  Dent,  477  F.2d  447,  1973 
U.S.  App.  LEXIS  10804  (C.A.D.C.  1973). 

Instruction  that  malice  may  also  be  defined 
as  a  condition  of  mind  that  prompts  a  person  to 
do  a  wrongful  act  willfully,  that  is,  on  purpose, 
to  the  injury  of  another,  or  to  do  intentionally  a 
wrongful  act  toward  another  without  justifica- 
tion or  excuse  did  not  warrant  reversal  of 
conviction  of  second-degree  murder  on  ground 
that  instruction  erroneously  informed  jury  that 
an  injurious  wrongful  act  is  done  with  malice  if 
done  only  willfully,  that  is,  on  purpose.  D.C. 
Code  §  22-2403.  Carter  v.  United  States,  437 
F.2d  692,  1970  U.S.  App.  LEXIS  6078  (C.A.D.C. 
1970),  writ  of  certiorari  denied  by  402  U.S.  912, 
91  S.  Ct.  1393,  28  L.  Ed.  2d  655,  1971  U.S. 
LEXIS  2430  (1971). 

Fact  that  when  instructing  on  elements  of 
lesser  included  offense  of  manslaughter  judge 
defined  only  voluntary  and  not  involuntary 
manslaughter  was  not  prejudicial  as  improp- 
erly precluding  jury  from  rendering  verdict  of 
involuntary  manslaughter  where  defendant  did 
not  request  involuntary  manslaughter  instruc- 
tion, elements  of  voluntary  manslaughter  were 
properly  defined,  and  trial  judge  properly  em- 
phasized essential  distinction  between  murder 
and  manslaughter  and  presence  or  absence  of 
malice.  D.C.  Code  §  22-2403;  Fed.Rules 
Crim.Proc.  rule  52(b),  18  U.S.C.  Logan  v. 
United  States,  411  F2d  679,  1968  U.S.  App. 
LEXIS  4548  (C.A.D.C.  1968). 

Where,  had  not  erroneous  second  degree 
murder  instruction  been  given  in  arson  and 
murder  prosecution  defendant,  who  was  found 
guilty  by  jury  of  second  degree  murder,  might 
have  been  found  not  guilty  under  the  murder 
count,  giving  of  such  second  degree  murder 
instruction  constituted  reversible  error.  D.C. 
Code  1951,§§  22-401,  22-2401.  Green  v.  U.S., 


218  R2d  856,  1955  U.S.  App.  LEXIS  2853 
(C.A.D.C.  1955). 

A  conviction  of  first  degree  murder  after 
erroneous  instruction  to  jury  that  second  de- 
gree murder  is  killing  with  malice  afore- 
thought, but  without  intent  to  kill,  must  be 
reversed,  as  Court  of  Appeals  cannot  assume 
that  jury  would  not  have  returned  verdict  of 
guilty  of  second  degree  murder  had  it  known 
that  it  could  convict  intentional  killer  of  such 
offense.  D.C.  Code  1951,  §§  22-2401,  22-2403. 
Kitchen  v.  U.S.,  205  F2d  720,  1953  U.S.  App. 
LEXIS  2666  (C.A.D.C.  1953). 

Where  instruction  regarding  second-degree 
murder  and  manslaughter  was  given  at  request 
of  defendant's  counsel,  if  the  instruction  was 
subject  to  criticism  on  ground  that  it  was  con- 
fusing because  it  opened  up  a  matter  not  prop- 
erly for  jury's  consideration,  it  was  favorable  to 
defendant,  and  he  could  not  complain.  D.C. 
Code  1940,  §  22-2401.  Mumforde  v.  U.S.,  130 
F2d  411,  1942  U.S.  App.  LEXIS  3113  (1942). 

Error  in  trial  court's  giving  of  a  jury  instruc- 
tion on  natural  and  probable  consequences  in 
the  context  of  aiding  and  abetting  was  harm- 
less at  a  joint  trial  for  second-degree  murder 
while  armed  with  a  shod  foot;  three  witnesses 
testified  that  defendants  kicked  victim  multiple 
times,  there  was  thus  strong  evidence  from 
which  to  infer  that  defendants  had  the  requi- 
site mens  rea  for  the  offense  because  they 
intended  to  kill  victim,  intended  to  seriously 
injure  victim,  or  acted  in  conscious  disregard  of 
an  extreme  risk  of  death  or  serious  bodily 
injury  to  victim  when  they  were  kicking  him, 
and,  moreover,  the  instructions  given  specified 
that  an  accomplice  had  to  know  that  another 
participant  had  the  intent  necessary  for  sec- 
ond-degree murder.  Johnson  v.  United  States, 
980  A.2d  1174,  2009  D.C.  App.  LEXIS  454 
(2009),  writ  of  certiorari  denied  by  131  S.  Ct. 
367,  178  L.  Ed.  2d  237,  2010  U.S.  LEXIS  7200, 
79  U.S.L.W.  3205  (U.S.  2010),  writ  of  certiorari 
denied  by  131  S.  Ct.  263,  178  L.  Ed.  2d  174, 
2010  U.S.  LEXIS  6845,  79  U.S.L.W.  3202  (U.S. 
2010). 

Error  in  giving  predeliberation  charge  given 
to  jury  concerning  "attitude  and  conduct  of 
jurors"  was  not  plain  error  in  prosecution  for 
murder;  although  instruction  tilted  toward  de- 
sirability of  verdict,  jury  deliberated  for  some 
nine  hours  before  signaling  that  it  could  not 
reach  agreement,  presence  of  charge  did  not 
seriously  affect  fairness,  integrity  or  public 
reputation  of  judicial  proceedings,  and  charge 
did  not  create  impermissible  risk  of  jury  coer- 
cion. Jones  V.  United  States,  946  A.2d  970,  2008 
D.C.  App.  LEXIS  213  (2008). 

Even  if  trial  court  erred  in  submitting  tran- 
script of  murder  defendant's  testimony  from 
first  trial  that  resulted  in  mistrial  during  delib- 
erations of  second  trial,  such  error  was  harm- 
less; defendant's  testimony  from  the  first  trial 
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was  not  inculpatory,  but  consistent  with  his 
defense  in  the  second  trial  that  he  had  been 
misidentified  as  the  shooter  and  that  his  claim 
that  his  companion  shot  victim,  while  trial 
judge  did  not  specifically  instruct  jury  with 
respect  to  the  transcript  of  defendant's  prior 
testimony,  he  did  instruct  jurors  that  they  must 
not  draw  any  inference  of  guilt  from  defen- 
dant's decision  not  to  testify  at  the  second  trial, 
and  access  to  the  transcript  did  not  sway  guilty 
verdict,  as  evidence  in  support  of  defendant's 
guilt  was  strong.  Fuller  v.  United  States,  873 
A.2d  1108,  2005  D.C.  App.  LEXIS  253  (2005). 

Error,  if  any,  in  submitting  first-degree  and 
second-degree  murder  charges  to  jury  was 
harmless;  there  was  no  basis  to  conclude  that 
mere  submission  of  greater  charges  resulted  in 
confusion,  unduly  influenced  jury,  or  led  them 
to  decide  case  on  anything  other  than  evidence 
and  law,  and  defendant  was  acquitted  of  both 
first-degree  and  second-degree  murder.  Wil- 
Hams  V.  United  States,  858  A.2d  984,  2004  D.C. 
App.  LEXIS  451  (2004),  writ  of  certiorari  de- 
nied by  545  U.S.  1122,  125  S.  Ct.  2924,  162  L. 
Ed.  2d  308,  2005  U.S.  LEXIS  4787,  73  U.S.L.W. 
3719  (2005). 

Trial  court's  error  in  second  degree  murder 
prosecution  in  failing  to  give  instruction  on 
lesser  included  offense  of  criminally  negligent 
involuntary  manslaughter  did  not  constitute 
grounds  for  new  trial;  rather  than  an  all-or- 
nothing  choice  of  second-degree  murder  or  ac- 
quittal, jury  had  before  it  the  intermediate 
options  of  both  voluntary  and  misdemeanor 
involuntary  manslaughter,  and  absence  of  in- 
struction did  not  deny  jury  opportunity  to  con- 
sider offense  most  consistent  with  defendant's 
theory  of  evidence.  Donaldson  v.  United  States, 
856  A.2d  1068,  2004  D.C.  App.  LEXIS  402 
(2004). 

Even  if  trial  court  erred  in  refusing  to  give  a 
self-defense  instruction  in  defendant's  trial  for 
murder,  any  error  was  harmless,  because  court 
instructed  jury  on  mitigation  of  malice  or  in- 
tent, and  the  defense  of  imperfect  self-defense, 
and  despite  these  instructions,  the  jury  re- 
turned a  second-degree  murder  verdict,  which 
was  inconsistent  with  imperfect  self-defense. 
Outlaw  V.  United  States,  806  A.2d  1192,  2002 
D.C.  App.  LEXIS  516  (2002). 

In  prosecution  of  juvenile  as  adult,  any  error 
in  trial  court's  failure  to  instruct  jury  to  con- 
sider juvenile's  age  as  factor  in  determining  his 
criminal  culpability  for  involuntary  man- 
slaughter was  harmless,  where  issue  was  not 
central  to  case,  there  was  no  evidence  showing 
that  juvenile's  age  caused  him  to  be  unaware  of 
risk  of  pointing  gun  at  someone  and  pulling 
trigger,  defense  did  not  argue  that  juvenile 
could  not  appreciate  danger  because  of  age, 
government's  evidence  against  juvenile  was 
strong,  and  juvenile  was  over  age  of  16.  D.C. 
Code  1981,  §§  16-2301(3),  22-2403  et  seq. 


White  V.  United  States,  692  A.2d  1365,  1997 
D.C.  App.  LEXIS  74  (1997). 

Although  defendant  was  improperly  denied 
"imperfect  self-defense"  instruction,  error  was 
harmless  where  jury  was  instructed  on  first 
and  second-degree  murder,  and  jury  found  de- 
fendant guilty  of  first-degree  murder;  jury's 
finding  of  premeditation  could  not  coexist  with 
defendant's  mitigation  claim,  and  if  jury  be- 
lieved defendant  acted  in  self  defense,  even  if 
unreasonably,  it  would  have  convicted  appel- 
lant of  second-degree  murder.  Swann  v.  United 
States,  648  A.2d  928,  1994  D.C.  App.  LEXIS 
182  (1994). 

Trial  court's  error  in  refusing  to  give  re- 
quested instruction  on  second-degree  murder 
as  lesser  included  offense  of  felony-murder  was 
harmless  where  finding  that  defendant  had 
intent  to  steal  was  inherent  in  jury's  finding  of 
guilt  of  first-degree  burglary;  jury  could  not 
rationally  have  found  defendant  guilty  of  lesser 
included  offense  of  second-degree  murder 
where  only  disputed  elements  separating 
greater  offense  from  lesser  included  offense  was 
whether  defendant  had  specific  intent  to  steal. 
Nelson  v  United  States,  601  A.2d  582,  1991 
D.C.  App.  LEXIS  355  (1991). 

That  defense  counsel  argued  independent 
cause  of  death  of  victim  theory  to  jury  in  closing 
did  not  cure  trial  court's  error  in  failing  to 
adequately  instruct  on  defense  theory  of  inde- 
pendent cause.  Stack  v.  United  States,  519  A.2d 
147,  1986  D.C.  App.  LEXIS  493  (1986). 

Trial  judge  did  not  err  in  refusing  to  give 
manslaughter  instruction  where  jury,  which 
was  given  instruction  on  second-degree  murder 
as  a  lesser  included  offense,  found  defendant 
guilty  of  first-degree  murder.  Dean  v.  United 
States,  377  A.2d  423,  1977  D.C.  App.  LEXIS 
375  (1977). 

In  homicide  prosecution,  trial  court  did  not 
commit  reversible  error  in  failing  to  give  limit- 
ing instruction  concerning  extrajudicial  state- 
ments admitted  to  show  state  of  mind  of  the 
defendant  and  the  victim,  the  defendant's  wife. 
D.C.  Code  §§  22-2403,  22-2405,  22-3202. 
Gezmu  v.  United  States,  375  A.2d  520,  1977 
D.C.  App.  LEXIS  348  (1977). 

—  In  general. 

Predeliberation  charge  given  to  jury  concern- 
ing "attitude  and  conduct  of  jurors,"  which 
stated  that  final  test  of  quality  of  jury's  service 
would  lie  in  verdict  returned  to  courtroom,  not 
in  opinions  jury  held  as  it  retired,  was  error  in 
prosecution  for  murder;  in  course  of  stressing 
distinction  between  "opinions"  jurors  could  hold 
and  verdict  they  reached,  charge  conveyed  evi- 
dent bias  favoring  latter,  and  instruction  did 
not  include  language  balanced  against  desir- 
ability of  agreement  that  reminded  jurors  not 
to  surrender  their  honestly  held  convictions, 
even  if  that  prevented  agreement.  Jones  v. 
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United  States,  946  A.2d  970,  2008  D.C.  App. 
LEXIS  213  (2008). 

Causation  instruction  on  second-degree  mur- 
der, which  charge  arose  out  of  gun  battle  on  city 
street  between  defendant  and  co-defendant, 
was  appropriate;  proximate  causation  theory  of 
second-degree  murder  habihty  was  well-recog- 
nized in  the  law,  increased  risk  to  bystanders 
justified  application  of  proximate  cause  liability 
to  those  participants  who  willfully  chose  to 
engage  in  street  battle,  and  instruction  given 
was  functional  equivalent  of  asking  jury  to 
decide  whether  there  was  concurrent  or  mutual 
expectation  that  street  battle  would  ensue.  Roy 
V  United  States,  871  A.2d  498,  2005  D.C.  App. 
LEXIS  150  (2005),  writ  of  certiorari  denied  by 
547  U.S.  1162,  126  S.  Ct.  2346,  164  L.  Ed.  2d 
839,  2006  U.S.  LEXIS  4167,  74  U.S.L.W.  3668 
(2006). 

Trial  court  did  not  abuse  its  discretion  and 
did  not  commit  plain  error  when  instructing  on 
malice  in  murder  prosecution,  where  instruc- 
tions described  three  states  of  mind  which 
could  constitute  malice,  clearly  indicated  that 
malice  implied  state  of  mind  which  could  in- 
clude specific  intent  to  kill,  intent  to  commit 
serious  bodily  harm,  or  intent  to  act  in  a  man- 
ner regardless  of  life  and  safety  of  others; 
moreover,  judge  had  no  sua  sponte  duty  to 
adopt  form  of  instructions  of  listing  three  men- 
tal states,  rather  than  providing  standard  in- 
struction. Swanson  v.  United  States,  602  A.2d 
1102,  1992  D.C.  App.  LEXIS  29  (1992). 

—  Instructions  after  submission  of  cause. 

Trial  judge's  instruction  to  jury  in  second- 
degree  murder  prosecution  that  jury  had  to 
decide  case  "without  other  extraneous,  irrele- 
vant issues  coming  into  play,"  did  not  constitute 
functional  equivalent  of  antideadlock  instruc- 
tion, even  though  defendant  claimed  that  mi- 
nority of  jurors  who  were  deadlocked,  believed 
judge  knew  how  jury  was  numerically  divided 
and  felt  singled  out  by  judge's  instructions  that 
they  could  return  verdict  on  lesser  charge  of 
manslaughter  if,  after  reasonable  efforts,  they 
could  not  reach  unanimous  verdict  on  murder 
charge;  at  time  judge  gave  instruction  telling 
jury  to  decide  case  without  extraneous  issues, 
latest  information  he  had  was  that  the  jury  was 
no  longer  deadlocked.  Ford  v.  United  States, 
856  A.2d  591,  2004  D.C.  App.  LEXIS  423 
(2004). 

Trial  court  did  not  abuse  its  discretion  in 
refusing  to  reinstruct  jury,  in  response  to  jury's 
question  regarding  finding  defendant  guilty  of 
first  or  second  degree  murder  while  armed  if 
jury  believed  defendant  aided  and  abetted  an- 
other person  without  knowing  other  person  had 
intent  to  kill;  trial  court  had  already  provided 
instructions  regarding  relevant  terms  and  was 
concerned  that  jury's  question  was  so  specific 
that  supplemental  instruction  would  dictate 


outcome  of  case.  D.C.  Code  1981,  §§  22-2403, 
22-3202.  Graham  v.  United  States,  703  A.2d 
825,  1997  D.C.  App.  LEXIS  268  (1997). 

Trial  court  did  not  abuse  its  discretion  by 
denjdng  defendant's  request,  made  during  jury 
deliberations  and  after  question  from  jury,  for 
instruction  on  lesser  included  assault  offense; 
trial  court  did  not  believe  such  instruction  was 
responsive  to  jury's  question  regarding  finding 
defendant  guilty  of  first  or  second  degree  mur- 
der while  armed  if  jury  believed  defendant 
aided  and  abetted  another  person  without 
knowing  other  person  had  intent  to  kill.  D.C. 
Code  1981,  §§  22-2403,  22-3202.  Graham  v 
United  States,  703  A.2d  825,  1997  D.C.  App. 
LEXIS  268  (1997). 

—  Intoxication,  instructions. 

Defendant  was  not  entitled  to  instruction  on 
intoxication  as  a  defense  to  second-degree  mur- 
der; although  voluntary  intoxication  might  ne- 
gate the  ability  of  the  defendant  to  form  the 
specific  intent  to  kill,  or  the  deliberation  and 
premeditation  necessary  to  constitute  first  de- 
gree murder,  it  could  not  reduce  murder  to 
voluntary  manslaughter,  nor  permit  an  acquit- 
tal of  murder.  Wheeler  v.  United  States,  832 
A.2d  1271,  2003  D.C.  App.  LEXIS  569  (2003). 

—  Lesser-included  offenses,  instructions. 

Trial  court's  erroneous  jury  instruction  on 
aiding  and  abetting  did  not  affect  defendants' 
substantial  rights  and  therefore  was  not  plain 
error  requiring  reversal  of  convictions  for  un- 
armed second-degree  murder  as  lesser-included 
offenses  of  first-degree  murder,  even  though 
defendants  were  convicted  as  aiders  and  abet- 
tors and  prosecutor  emphasized  that  theory  of 
liability  in  closing  argument,  where  govern- 
ment produced  evidence  from  eyewitnesses 
that  defendants  actively  and  personally  partic- 
ipated throughout  the  vicious  beating  and  kick- 
ing that  led  to  victim's  death,  and  from  this,  the 
jury  could  have  inferred  that  defendants  acted, 
if  not  with  a  specific  intent  to  kill,  at  the  very 
least  with  malice.  Ingram  v.  United  States,  40 
A.3d  887,  2012  D.C.  App.  LEXIS  137  (2012), 
writ  of  certiorari  denied  by  133  S.  Ct.  1483,  185 
L.  Ed.  2d  383,  2013  U.S.  LEXIS  1748,  81 
U.S.L.W.  3471  (U.S.  2013). 

Causation  instruction  on  second-degree  mur- 
der, which  charge  arose  out  of  gun  battle  on  city 
street  between  defendant  and  co-defendant,  did 
not  constitute  constructive  amendment  of  or 
variance  from  indictment;  defendant  was 
charged  by  indictment  with  first-degree  mur- 
der, and  thus  he  was  placed  on  notice  that 
government  might  request  and  that  jury  might 
consider  charge  of  lesser-included  offense,  and 
indictment  stated  that  defendant  had  killed 
victim  by  shooting  at  co-defendant  and  others. 
Roy  V  United  States,  871  A.2d  498,  2005  D.C. 
App.  LEXIS  150  (2005),  writ  of  certiorari  de- 
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nied  by  547  U.S.  1162,  126  S.  Ct.  2346,  164  L. 
Ed.  2d  839,  2006  U.S.  LEXIS  4167,  74  U.S.L.W. 
3668  (2006). 

Evidence  supported  instruction  on  second- 
degree  murder  as  lesser-included  offense  of 
first-degree  murder;  while  jury  could  conclude 
reasonably  that  testimony  from  all  three  eye- 
witnesses showed  malice  on  defendant's  part, 
testimony  of  two  of  these  witnesses  presented 
some  evidence  which  might  have  led  jurors  to 
conclude  that  there  had  been  no  premeditation, 
including  testimony  that  defendant  had  left 
crap  game  without  picking  up  his  money,  and 
testimony  that  witness  could  not  hear  words 
that  defendant  said  to  victim  before  any  shots 
were  fired.  Roy  v.  United  States,  871  A.2d  498, 
2005  D.C.  App.  LEXIS  150  (2005),  writ  of 
certiorari  denied  by  547  U.S.  1162,  126  S.  Ct. 
2346,  164  L.  Ed.  2d  839,  2006  U.S.  LEXIS  4167, 
74  U.S.L.W.  3668  (2006). 

Trial  court's  instructing  jury  in  second  degree 
murder  prosecution  that  it  could  consider  ver- 
dict of  involuntary  manslaughter  only  after 
making  reasonable  efforts  to  reach  verdict  on 
voluntary  manslaughter  was  proper,  even 
though  defendant  claimed  such  direction  inti- 
mated that  involuntary  manslaughter  was  a 
lesser-included  offense  of,  rather  than  alterna- 
tive offense  to,  voluntary  manslaughter;  trial 
court  identified  both  voluntary  and  involuntary 
manslaughter  as  lesser-included  offenses.  Don- 
aldson V.  United  States,  856  A.2d  1068,  2004 
D.C.  App.  LEXIS  402  (2004). 

Defendant,  in  second  degree  murder  prosecu- 
tion, was  entitled  to  instruction  on  lesser-in- 
cluded offense  of  criminally  negligent  involun- 
tary manslaughter;  evidence  was  presented 
that  altercation  between  defendant  and  victim 
occurred  once  the  parties  were  outside  defen- 
dant's home,  photograph  showed  concrete 
stairs  leading  to  defendant's  door,  several  doc- 
tors testified  that  victim's  injuries  could  have 
been  sustained  in  a  fall  down  such  stairs, 
defendant  told  police  he  punched  victim,  that 
he  may  have  pushed  victim,  and  that  victim 
might  have  sustained  his  non-facial  injuries, 
"when  he  fell."  Donaldson  v.  United  States,  856 
A.2d  1068,  2004  D.C.  App.  LEXIS  402  (2004). 

—  Malice,  instructions. 

In  homicide  prosecution,  malice  instruction 
was  incorrect  insofar  as  instructing  that  wrong- 
ful act  if  intentionally  done  is  done  with  malice 
aforethought,  and  was  also  erroneous  in  defin- 
ing malice  as  state  of  mind  showing  a  heart 
regardless  of  social  duty  D.C.  Code  §  22-2403. 
United  States  v  Perkins,  498  F.2d  1054,  1974 
U.S.  App.  LEXIS  8461  (C.A.D.C.  1974). 

Evidence  in  prosecution  for  second-degree 
murder  established  a  sufficient  degree  of  reck- 
lessness to  merit  an  instruction  to  jury  regard- 
ing inference  of  malice.  D.C.  Code  §  22-2403. 


United  States  v.  Lucas,  447  F.2d  338,  1971  U.S. 
App.  LEXIS  9284  (C.A.D.C.  1971). 

Instruction  that  malice  to  support  second 
degree  murder  conviction  may  be  implied  from 
wantonly  reckless  conduct  was  proper.  D.C. 
Code  §  22-2403.  Mitchell  v.  United  States,  434 
F.2d  483,  1970  U.S.  App.  LEXIS  9263  (C.A.D.C. 
1970),  writ  of  certiorari  denied  by  400  U.S.  867, 
91  S.  Ct.  109,  27  L.  Ed.  2d  106,  1970  U.S. 
LEXIS  775  (1970). 

Instruction  that  in  absence  of  explanatory 
circumstances  the  law  infers  or  presumes  mal- 
ice from  use  of  deadly  weapon  was  error.  D.C. 
Code  §§  22-2401,  22-2403.  Green  v.  United 
States,  405  F.2d  1368,  1968  U.S.  App.  LEXIS 
5040  (C.A.D.C.  1968),  US  Supreme  Court  cer- 
tiorari denied  by  400  U.S.  997,  91  S.  Ct.  473,  27 
L.  Ed.  2d  447,  1971  U.S.  LEXIS  3531  (1971). 

In  homicide  prosecution,  instructions  which 
submitted  first-degree  murder,  second-degree 
murder,  and  manslaughter  and  which  con- 
tained statement  that  wrongful  act  intention- 
ally done  was  done  with  malice  was  prejudicial 
error.  D.C.  Code  §§  22-2401,  22-2403; 
Fed.Rules  Civ.Proc.  rule  52(b),  18  U.S.C.  Green 
V.  United  States,  405  F.2d  1368,  1968  U.S.  App. 
LEXIS  5040  (C.A.D.C.  1968),  US  Supreme 
Court  certiorari  denied  by  400  U.S.  997,  91  S. 
Ct.  473,  27  L.  Ed.  2d  447,  1971  U.S.  LEXIS 
3531  (1971). 

In  prosecution  for  murder  resulting  in  con- 
viction of  second-degree  murder,  the  court's 
charge  covering  premeditation,  malice,  and 
self-defense  was  not  erroneous.  D.C.  Code  1940, 
§§  22-2404,  22-2403.  Thomas  v.  U.S.,  158  R2d 
97,  1946  U.S.  App.  LEXIS  2341  (1946). 

In  prosecution  for  second-degree  murder 
while  armed  and  assault  with  a  dangerous 
weapon,  jury  instructions  defining  express  mal- 
ice and  implied  malice  did  not  necessarily  cause 
jury  to  view  defendant's  flight  from  police  as  a 
wrongful  act,  and  jury  did  not  convict  on  that 
thesis  alone.  D.C.  Code  1981,§§  22-502,  22- 
2403,  22-3202.  Powell  v.  United  States,  485 
A.2d  596,  1984  D.C.  App.  LEXIS  565  (1984), 
writ  of  certiorari  denied  by  474  U.S.  981,  106  S. 
Ct.  420,  88  L.  Ed.  2d  339,  1985  U.S.  LEXIS 
4406,  54  U.S.L.W.  3328  (1985). 

—  Motive,  instructions. 

Defendant  was  not  entitled  to  instruction  in 
prosecution  for  second-degree  murder  to  effect 
that  jury  could  not  consider  threat  which  defen- 
dant made  to  decedent  12  years  prior  to  homi- 
cide as  evidence  of  defendant's  motive  or  ab- 
sence of  mistake  unless  it  first  determined  that 
defendant  had  done  the  shooting.  United  States 
V.  Bobbitt,  450  F.2d  685,  1971  U.S.  App.  LEXIS 
7916  (C.A.D.C.  1971). 

—  Necessity  and  sufficiency,  instructions. 

If  defendant  charged  with  second-degree 
murder  is  entitled  to  charge  on  lesser  included 
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offense  of  manslaughter,  instructions  must 
take  a  form  which  distinguish  clearly  between 
those  factors  which  constitute  defenses  to  sec- 
ond-degree murder  and  those  which  constitute 
the  elements  of  manslaughter,  and  which 
clearly  instruct  jury  that  when  defense  to  sec- 
ond-degree murder — adequate  provocation,  for 
example — is  put  in  issue,  government  must 
prove  its  absence  beyond  a  reasonable  doubt. 
United  States  v.  Alexander,  471  F.2d  923,  1972 
U.S.  App.  LEXIS  9972  (C.A.D.C.  1972),  writ  of 
certiorari  denied  by  409  U.S.  1044,  93  S.  Ct. 
541,  34  L.  Ed.  2d  494,  1972  U.S.  LEXIS  457 
(1972). 

Trial  court's  aiding  and  abetting  instruction 
correctly  and  unambiguously  stated  applicable 
law  in  prosecution  for  murder,  assault  with 
dangerous  weapon  (ADW),  conspiracy  to  dis- 
tribute cocaine,  and  carr3ring  pistol  without 
license,  despite  fact  that  alleged  act  of  aiding 
and  abetting  by  furnishing  murder  weapon  to 
murderer,  was  itself  a  crime.  D.C.  Code  1981, 
§§  22-502,  22-2403,  22-3202,  22-3204.  Lyons  v. 
United  States,  683  A.2d  1080,  1996  D.C.  App. 
LEXIS  306  (1996). 

Explanation  of  penalty  for  offense  is  required 
only  for  charge  of  first-degree  murder;  in  every 
other  instance,  sentencing  is  solely  the  province 
of  the  court,  and  not  of  jury.  D.C.  Code  §§  22- 
502,  22-2401,  22-2403,  22-2901,  22-3202,  22- 
3204.  United  States  v.  Caldwell,  543  F.2d  1333, 
1974  U.S.  App.  LEXIS  5417  (C.A.D.C.  1974), 
writ  of  certiorari  denied  by  423  U.S.  1087,  96  S. 
Ct.  877,  47  L.  Ed.  2d  97,  1976  U.S.  LEXIS  1234 
(1976). 

Where  evidence  introduced  at  trial  on 
charges  of  first-degree  burglary  while  armed, 
murder,  and  assault  with  intent  to  commit  rape 
while  armed  supported  a  multiple-offense 
charge,  trial  court  did  not  err  in  requiring  jury 
to  make  a  separate  determination  of  defen- 
dant's sanity  on  each  count  for  which  he  had 
been  found  guilty  D.C.  Code  §§  22-501,  22- 
1801(a),  22-2403,  22-3202.  Harman  v.  United 
States,  351  A.2d  504,  1976  D.C.  App.  LEXIS 
468  (1976),  writ  of  certiorari  denied  by  429  U.S. 
841,  97  S.  Ct.  116,  50  L.  Ed.  2d  110,  1976  U.S. 
LEXIS  2668  (1976). 

Giving  of  instruction  that  second  degree  mur- 
der differs  from  first  degree  murder  in  that  it 
may  be  committed  either  without  purpose  or 
intent  to  kill,  or  without  premeditation  and 
deliberation  was  not  prejudicial  error,  in  view 
of  instructions  in  their  entirety,  in  view  of  fact 
that  court  was  careful  to  distinguish  two  de- 
grees of  murder  in  important  respect  that  pre- 
meditation and  deliberation  are  essential  ele- 
ments of  first  degree  murder,  in  view  of  absence 
of  objection  or  request  for  additional  instruc- 
tion, and  in  view  of  evidence  and  sentence  of  life 
imprisonment.  D.C.  Code  1961,  §  22-2401,  22- 


2403.  Tucker  v.  United  States,  318  F.2d  221, 
1963  U.S.  App.  LEXIS  5946  (C.A.D.C.  1963), 
writ  of  certiorari  denied  by  381  U.S.  952,  85  S. 
Ct.  1812,  14  L.  Ed.  2d  726,  1965  U.S.  LEXIS 
1004  (1965). 

Jury  instruction  on  statutory  definition  of 
pistol  was  not  required  in  trial  for  second- 
degree  murder  while  armed  and  possession  of 
firearms  during  crime  of  violence,  where  nei- 
ther offense  required  proof  that  weapon  used 
was  pistol.  D.C.  Code  1981,  §§  22-2403,  22- 
3202,  22-3204(b).  Curington  v.  United  States, 
621  A.2d  819,  1993  D.C.  App.  LEXIS  52  (1993). 

Although  language  of  standardized  self-de-  - 
fense  instruction  is  preferable,  trial  court's  in- 
struction to  jury,  that  jury  must  be  satisfied 
that  evidence  of  self-defense  was  present,  when 
read  in  light  of  other  instructions,  was  not 
improper,  especially  where  there  was  little  if 
any  evidence  of  self-defense.  D.C.  Code  §  22- 
2403.  Myles  v.  United  States,  364  A.2d  1195, 
1976  D.C.  App.  LEXIS  383  (1976). 

Charge,  in  prosecution  for  second-degree 
murder,  considered  as  a  whole,  properly  con- 
veyed to  jury  correct  rules  on  murder  and 
manslaughter.  D.C.  Code  1961,  §§  22-2403,  22- 
2405.  Falls  v.  United  States,  321  F.2d  762,  1963 
U.S.  App.  LEXIS  4665  (C.A.D.C.  1963). 

Trial  court's  instruction,  that  if  jury  found  no 
evidence  of  self-defense  present  such  finding 
would  end  jury's  consideration,  when  read  in 
light  of  instruction  that  prosecution  had  burden 
to  disprove  self-defense  beyond  reasonable 
doubt,  clearly  did  not  direct  jury  to  render 
guilty  verdict  if  jury  found  no  evidence  of  self- 
defense  to  charge  of  second-degree  murder,  and 
was  not  improper.  D.C.  Code  §  22-2403.  Myles 
V.  United  States,  364  A.2d  1195,  1976  D.C.  App. 
LEXIS  383  (1976). 

—  Passion  and  provocation,  instructions. 

Court  of  Appeals  stated  sample  instruction 
on  provocation  to  be  given  in  cases  in  which 
accused  is  charged  with  second-degree  murder 
and  manslaughter  and  adequate  provocation  is 
put  in  issue.  United  States  v.  Alexander,  471 
F.2d  923,  1972  U.S.  App.  LEXIS  9972  (C.A.D.C. 
1972),  writ  of  certiorari  denied  by  409  U.S. 
1044,  93  S.  Ct.  541,  34  L.  Ed.  2d  494,  1972  U.S. 
LEXIS  457  (1972). 

Trial  court  committed  reversible  error  in  re- 
fusing to  include  instruction  on  provocation  as 
part  of  charge  to  jury  on  count  of  second-degree 
murder  arising  from  shooting  of  bystander  at 
scene  of  violent  encounter;  sufficient  evidence 
of  provocation  was  presented  to  support  re- 
quested defense  instruction  on  mitigation  of 
malice;  there  was  evidence  that  provocative 
conduct  of  third  party  which  caused  defendant 
to  fire  weapon  included  physical  battery  on 
defendant  and  assaulting  him  with  a  deadly 
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weapon.  D.C.  Code  1981,  §§  22-2403,  22-3202, 
22-3204.  Bostick  V.  United  States,  605  A.2d  916, 
1992  D.C.  App.  LEXIS  90  (1992). 

—  Principals  and  accessories,  instruc- 
tions. 

Error  in  trial  court  instruction  on  aiding  and 
abetting,  in  trial  of  defendant  and  co-defendant 
arising  from  shooting  deaths  of  two  victims 
that  resulted  in  conviction  of  co-defendant  on 
two  counts  of  second-degree  murder  and  pos- 
session of  a  firearm  during  a  crime  of  violence 
(PFCV),  stating  that  co-defendant's  guilt  for 
second-degree  murder  could  be  predicated  on 
the  natural  and  probable  consequences  of  his 
actions,  was  not  harmless;  a  conviction  of  sec- 
ond-degree murder  could  not  be  based  on  mere 
negligence,  trial  court's  "natural  and  probable 
consequences"  instruction  imposed  liability  on 
an  accomplice  based  on  negligence,  evidence 
was  such  that  there  was  a  reasonable  possibil- 
ity the  jury  convicted  co-defendant  merely  be- 
cause he  gave  to  defendant  the  machine  gun 
used  to  shoot  the  victims,  and,  without  a  con- 
viction for  second-degree  murder,  the  "crime  of 
violence"  element  for  the  PFCV  conviction  was 
not  met  as  a  matter  of  law.  Coleman  v.  United 
States,  948  A.2d  534,  2008  D.C.  App.  LEXIS 
246  (2008),  writ  of  certiorari  denied  by  558  U.S. 
931,  130  S.  Ct.  349,  175  L.  Ed.  2d  231,  2009 
U.S.  LEXIS  6443,  78  U.S.L.W.  3180  (2009). 

Evidence  was  sufficient  to  support  theory 
that  defendant  aided  and  abetted  the  impulsive 
killing  of  victim,  making  second-degree  murder 
instruction  appropriate;  although  government's 
primary  theory  was  that  defendant  helped  plan 
and  execute  the  murders,  it  also  presented 
evidence  that  killers  had  not  planned  to  murder 
particular  victim,  but  did  so  impulsively  when 
they  arrived  on  the  scene,  and  there  was  other 
evidence  that  defendant  obtained  the  guns 
used  in  the  attack  and  handed  the  weapons  to 
the  shooters  before  they  went  into  market 
where  shootings  took  place.  McCrimmon  v. 
United  States,  853  A.2d  154,  2004  D.C.  App. 
LEXIS  371  (2004). 

Instruction  on  aiding  and  abetting  was  sup- 
ported, in  second-degree  murder  prosecution 
arising  from  death  of  defendant's  infant  daugh- 
ter from  scalding  bath,  by  evidence  that  defen- 
dant's wife  or  older  daughter  may  have  placed 
victim  and  her  twin  sister  in  tub  and  that 
defendant  hit  infants  on  head  with  empty  plas- 
tic soft-drink  bottle  in  order  to  keep  them  in 
tub,  as  well  as  by  defense  arguments  that 
continually  attempted  to  shift  blame  for  vic- 
tim's scalding  from  defendant  to  his  wife.  Ed- 
wards V.  United  States,  767  A.2d  241,  2001  D.C. 
App.  LEXIS  45  (2001). 

Evidence  that  defendant  traveled  to  scene  of 
shooting  with  two  men  and  victim,  was  present 
when  victim  was  fatally  shot,  and  fled  scene 
with  the  two  men,  and  that  defendant  over- 


heard those  two  men  planning  victim's  death 
prior  to  murder  was  sufficient  to  support  in- 
struction on  aiding  and  abetting  in  second- 
degree  murder  prosecution.  D.C.  Code  1981, 
§§  22-2403,  22-3202.  Gayden  v.  United  States, 
584  A.2d  578,  1990  D.C.  App.  LEXIS  325 
(1990),  writ  of  certiorari  denied  by  502  U.S. 
843, 112  S.  Ct.  137,  116  L.  Ed.  2d  104,  1991  U.S. 
LEXIS  5565,  60  U.S.L.W.  3260  (1991). 

—  Self-defense,  instructions. 

Although  "actual  belief"  would  have  been 
preferable  to  "honest  belief"  in  charge  upon 
self-defense  in  murder  prosecution,  the  charge 
did  not  impose  higher  standard  of  belief  but 
only  required  finding  that  the  defendant  really 
believed  that  he  was  in  immediate  danger. 
United  States  v.  Hardin,  443  F.2d  735,  1970 
U.S.  App.  LEXIS  5866  (C.A.D.C.  1970). 

Defendant  was  not  entitled  to  a  self-defense 
jury  instruction  in  his  trial  for  murder,  where 
defendant  walked  away  from  a  confrontation 
with  victim,  went  to  a  truck,  retrieved  a  gun, 
and  returned  to  shoot  victim  multiple  times, 
fatally  wounding  him.  Outlaw  v.  United  States, 
806  A.2d  1192,  2002  D.C.  App.  LEXIS  516 
(2002). 

It  is  error  to  charge  that  accused  must  have 
been  in  imminent  peril  of  his  life  or  of  some 
great  bodily  harm  in  order  to  support  defense  of 
justifiable  homicide.  U.S.  v.  Hamilton,  15  D.C. 
446  (D.C.Sup.  1886). 

A  charge  that,  if  defendant's  situation  was 
such  that  he  honestly  believed,  and  had  reason- 
able grounds  to  believe,  that  he  could  save 
himself  from  serious  bodily  harm  only  by  kill- 
ing deceased,  he  had  the  right  to  kill  him,  is  a 
correct  and  sufficient  charge  on  the  right  of 
self-defense,  since  an  honest  belief  implies  rea- 
sonable grounds  for  the  existence  of  such  relief. 
Price  V.  U.S.,  276  F  628,  1921  U.S.  App.  LEXIS 
2127  (1921). 

A  requested  instruction  of  self-defense,  stat- 
ing that  if  defendant,  when  he  shot  the  de- 
ceased, was  under  reasonable  belief  of  immi- 
nent danger,  the  jury  should  find  him  not  guilty 
of  murder,  is  defective  for  failure  to  state  what 
the  defendant  was  in  imminent  danger  of,  since 
one  cannot  avail  himself  of  the  principle  of 
self-defense  unless  he  is  able  to  show  that  he 
was  in  imminent  peril  of  his  life  or  of  great 
bodily  harm  at  the  time  he  did  the  act  resulting 
in  the  homicide.  Jackson  v.  U.S.,  48  App. D.C. 
272,  1919  U.S.  App.  LEXIS  2311  (1919). 

In  a  prosecution  for  homicide,  an  instruction 
that  if  the  jury  believe  that  the  accused  invited 
the  deceased  to  speak  with  him,  for  the  purpose 
of  provoking  a  difficulty  with  him,  in  order  that 
he  might  slay  him,  the  accused  cannot  avail 
himself  of  the  defense  of  self-defense,  though  he 
delivered  the  fatal  stroke  while  in  danger  of 
death  or  serious  bodily  harm  at  the  hands  of  the 
deceased,  does  not  permit  the  drawing  of  an 
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inference  from  an  inference,  and  is  not  errone- 
ous. Wallace  v.  U.S.,  18  App.D.C.  152,  1901  U.S. 
App.  LEXIS  5049  (1901). 

Jury  instruction  that  before  a  person  can 
avail  himself  of  plea  of  self-defense  against 
charge  of  homicide,  he  must  do  everything  in 
his  power,  consistent  with  his  own  safety,  to 
avoid  danger  and  avoid  necessity  of  taking  life 
did  not  improperly  encourage  jury  to  draw 
adverse  inference  from  defendant's  failure  to 
retreat.  Cooper  v.  United  States,  512  A.2d  1002, 
1986  D.C.  App.  LEXIS  378  (1986). 

In  murder  prosecution  self-defense  instruc- 
tion containing  statement  that  assault  with 
bare  fists  only  does  not  of  itself  justify  one,  in 
repelling  such  assault,  to  resort  to  use  of  dan- 
gerous or  deadly  weapon  in  manner  calculated 
to  produce  death  or  serious  bodily  harm,  held 
reversible  error,  since  it  singled  out  particular 
aspect  of  facts  bearing  on  question  of  self- 
defense.  Meadows  v.  U.S.,  82  F.2d  881,  1936 
U.S.  App.  LEXIS  3141  (1936). 

In  a  prosecution  for  homicide,  in  which  the 
defense  is  that  accused  acted  in  self-defense  an 
instruction  is  properly  rejected  which  states 
that  if,  on  the  whole  evidence,  the  jury  have  a 
reasonable  doubt  as  to  whether  the  deceased  at 
the  time  of  the  killing  had  in  his  possession  the 
ax  in  evidence,  the  accused  is  entitled  to  the 
benefit  of  that  doubt,  as  it  segregates  a  single 
part  of  the  evidence.  Wallace  v.  U.S.,  18 
App.D.C.  152,  1901  U.S.  App.  LEXIS  5049 
(1901). 

Trial  court  properly  refused  tendered  instruc- 
tion on  self-defense  in  murder  prosecution 
where  defendant's  own  testimony,  if  believed, 
indicated  that  he  did  not  shoot  victim  at  all  but 
that  victim  was  shot  by  third  person.  United 
States  V.  Crowder,  543  F.2d  312,  1976  U.S.  App. 
LEXIS  8090  (C.A.D.C.  1976),  writ  of  certiorari 
denied  by  429  U.S.  1062,  97  S.  Ct.  788,  50  L.  Ed. 
2d  779,  1977  U.S.  LEXIS  433  (1977). 

Defendant  was  not  entitled  to  jury  instruc- 
tion with  respect  to  homicide  victim's  general 
reputation  for  past  violence,  where  defendant 
requested  the  instruction  in  relation  to  impres- 
sions defendant  himself  held  of  victim,  not  of 
victim's  general  reputation.  Edwards  v.  United 
States,  721  A.2d  938,  1998  D.C.  App.  LEXIS 
223  (1998). 

Defendant  was  not  entitled  to  have  issue  of 
self-defense  submitted  to  jury  in  homicide  pros- 
ecution, despite  circumstances  surrounding 
victim's  yelling  to  passenger  in  defendant's  car 
and  his  pursuit  of  defendant's  car  and  discovery 
of  pistol  in  victim's  front  pocket  after  his  death, 
where  victim  made  no  threat,  actual  or  appar- 
ent, prior  to  being  shot  to  death  by  codefendant 
and  there  were  many  options  available  to  de- 
fendant short  of  shooting  victim.  Brown  v. 
United  States,  619  A.2d  1180,  1992  D.C.  App. 
LEXIS  354  (1992). 


Trial  court  did  not  err  in  refusing  to  grant 
requested  instruction  on  self-defense  or  defense 
of  third  person,  where  alleged  initiator  of  scuf- 
fle in  van  had  fled  scene  well  before  fatal  shot 
was  fired  and  no  weapons  were  subsequently 
recovered  from  van.  Jones  v.  United  States,  516 
A.2d  929,  1986  D.C.  App.  LEXIS  519  (1987), 
writ  of  certiorari  denied  by  481  U.S.  1054,  107 
S.  Ct.  2193,  95  L.  Ed.  2d  848,  1987  U.S.  LEXIS 
2179,  55  U.S.L.W.  3776  (1987). 

Evidence  that  defendant  was  attacked  in  his 
home  by  a  cooccupant  did  not  entitle  him  to 
instruction  that  he  had  no  duty  to  retreat. 
Cooper  V.  United  States,  512  A.2d  1002,  1986 
D.C.  App.  LEXIS  378  (1986). 

In  a  prosecution  for  homicide,  evidence  that 
the  accused  and  deceased  were  rival  lovers  of 
the  same  woman,  and  that  the  accused,  shortly 
before  the  killing,  and  after  the  deceased  and 
the  woman  had  been  car-riding  together, 
sought  an  explanation  of  the  woman,  and  said 
to  the  deceased  that  he  would  see  him  pres- 
ently, is  sufficient  to  support  an  instruction  by 
the  prosecution  that  if  the  jury  believed  that 
the  accused  provoked  the  difficulty  with  the 
deceased,  and  in  the  progress  thereof  it  became 
necessary  to  kill  the  latter  to  save  himself  from 
death  or  serious  bodily  harm,  the  defendant 
cannot  justify  the  killing  of  the  deceased  on  the 
ground  of  self-defense.  Wallace  v.  U.S.,  18 
App.D.C.  152,  1901  U.S.  App.  LEXIS  5049 
(1901). 

Defendant  was  entitled  to  imperfect  self- 
defense  instruction  in  homicide  trial,  where 
reasonable  jury  could  have  found  that  defen- 
dant had  subjective  actual  belief  that  his  life 
was  in  danger  and  a  like  belief  that  he  had  to 
react  with  the  force  that  he  did,  even  though 
such  beliefs  of  defendant  were  objectively  un- 
reasonable. Swann  v.  United  States,  648  A.2d 
928,  1994  D.C.  App.  LEXIS  182  (1994). 

Trial  court  properly  refused  to  instruct  jury 
on  self-defense  where  evidence  showed  that 
defendants  had  put  themselves  in  position 
where  violence  was  likely  to  result  by  confront- 
ing victims  while  armed.  Howard  v.  United 
States,  656  A.2d  1106,  1995  D.C.  App.  LEXIS 
29  (1995). 

In  homicide  prosecution,  wherein  defendant 
claimed  self-defense,  instruction  which  did  not 
impose  duty  to  retreat  but  did  allow  failure  to 
retreat,  together  with  all  of  the  circumstances, 
to  be  considered  by  jury  in  determining  if  there 
was  case  of  true  self-defense  correctly  stated 
law  of  jurisdiction.  D.C.  Code  §§  22-2403,  22- 
3202,  22-3204.  Gilhs  v.  United  States,  400  A.2d 
311,  1979  D.C.  App.  LEXIS  320  (1979). 

A  charge  in  a  murder  case,  where  self-defense 
was  relied  on,  which  states  that  if  defendant, 
without  attempting  to  retreat  or  get  out  of  the 
way  of  deceased,  used  a  deadly  weapon,  intend- 
ing to  take  the  life  of  deceased  or  to  inflict  great 
bodily  harm,  then  he  is  guilty  of  murder,  is 
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erroneous  as  giving  undue  emphasis  to  the  xise 
of  a  dangerous  weapon,  and  ignoring  the  ques- 
tion of  heat  of  blood.  U.S.  v.  Green,  17  D.C.  562 
(D.C.Sup.  1888). 

Joint  or  separate  trial  of  charges. 

Inclusion  of  assault  count  against  one  indi- 
vidual may  have  resulted  in  some  confusion 
and  prejudice  to  defendant's  case  involving  the 
murder  of  another  individual  on  a  different 
date;  however,  given  the  interest  in  judicial 
efficiency,  and  it  could  not  be  said  that  the  trial 
court  abused  its  discretion  in  refusing  to  sever 
the  assault  count.  D.C.  Code  1981,  §§  22-504, 
22-2403,  22-3202.  Bowler  v.  United  States,  480 
A.2d  678,  1984  D.C.  App.  LEXIS  571  (1984). 

Charges  against  defendant,  including  two 
counts  of  assault  with  a  dangerous  weapon,  one 
count  of  second-degree  murder  while  armed, 
and  two  counts  of  carrying  a  pistol  without  a 
license,  were  properly  joined  based  on  the  sim- 
ilar character  of  the  offenses,  which  arose  out  of 
two  incidents,  one  occurring  at  about  5:30  p.m. 
and  the  other,  an  unrelated  incident,  at  about 
1:00  a.m.  the  following  morning,  in  that  the 
evidence  of  each  offense  tended  to  negate  the 
possibility  that  defendant  had  acted  in  self- 
defense,  as  he  asserted,  and  tended  to  establish 
rather  that  he  had  pursued  a  deliberate  course 
of  action  in  each  incident,  and  the  evidence 
regarding  the  two  incidents  was  separate  and 
distinct  so  that  it  was  not  likely  to  be  amalgam- 
ated in  the  jury's  mind  into  a  single  inculpatory 
mass.  D.C.  Code  1981,  §§  22-502,  22-2403,  22- 
3204;  Criminal  Rule  8.  Bruce  v.  United  States, 
471  A.2d  1005,  1984  D.C.  App.  LEXIS  311 
(1984). 

In  prosecutions  for  murder,  kidnapping,  etc., 
arising  out  of  the  so-called  "Hanafi"  take-overs 
of  three  buildings,  the  trial  court  did  not  abuse 
its  discretion  in  refusing  to  sever  that  count  of 
the  indictment  charging  assault  with  a  deadly 
weapon.  D.C.  Code  §§  22-105a,  22-501,  22-502, 
22-2101,  22-2401,  22-2403,  22-3202.  Khaahs  v. 
United  States,  408  A.2d  313,  1979  D.C.  App. 
LEXIS  461  (1979),  writ  of  certiorari  denied  by 
444  U.S.  1092,  100  S.  Ct.  1059,  62  L.  Ed.  2d 
781,  1980  U.S.  LEXIS  912  (1980). 

Joint  or  separate  trials  of  codefendants. 

In  prosecution  of  defendants  on  murder  and 
rape  charges,  trial  court  did  not  abuse  its 
discretion  in  denying  motion  of  defendant 
brothers  for  a  severance  from  codefendant,  who 
had  fatally  stabbed  the  victim,  notwithstanding 
defendants'  claim  that  the  evidence  against  the 
codefendant  was  much  stronger  than  the  evi- 
dence against  them.  D.C.  Code  §§  22-501,  22- 
2401,  22-2403,  22-2801,  22-3202.  United  States 
V.  Heinlein,  490  F.2d  725,  1973  U.S.  App. 
LEXIS  7581  (C.A.D.C.  1973). 

Although  defendant  relied  on  alibi  defense 
and  codefendant  maintained  that  defendant 


and  he  had  been  drinking  at  lounge  and  that 
defendant  and  victim  had  gone  into  parking  lot 
by  themselves  before  stabbing  occurred,  defen- 
dants were  not  prejudiced  by  joint  trials  on 
theory  of  irreconcilable  defenses,  where  such 
defenses  were  subject  to  scrutiny  on  cross- 
examination,  alibi  defense  was  contradicted  by 
witness'  testimony  and  evidence  that  victim's 
type  of  blood  had  been  found  on  defendant's 
shoe  and  jury  was  instructed  to  consider  evi- 
dence individually  against  defendant  and  code- 
fendant. D.C.  Code  §§  22-2401,  22-2403; 
Fed.Rules  Crim.Proc.  rule  14,  18  U.S.C.  United 
States  V.  Hurt,  476  F.2d  1164,  1973  U.S.  App. 
LEXIS  10998  (C.A.D.C.  1973). 

Refusal  to  grant  a  severance  for  trial  pur- 
poses as  to  defendant  tried  for  several  crimes 
including  first-degree  murder  arising  out  of  two 
separate  robberies  was  prejudicial  to  defendant 
because  there  was  not  only  the  danger  that 
evidence  with  respect  to  two  robberies  would 
cumulate  in  jurors'  minds  and  tend  to  prove 
defendant  guilty  of  each,  but  also  because  the 
evidence  as  to  one  of  the  robberies  was  so  weak 
that  its  primary  usefulness  was  to  support 
government's  case  as  to  robbery  which  resulted 
in  the  murder.  D.C.  Code  1961,§§  22-502,  22- 
2401,  22-2403,  22-2901;  Fed.Rules  Crim.Proc. 
rules  8(a),  14,  16,  18  U.S.C.  Gregory  v.  United 
States,  369  F.2d  185,  1966  U.S.  App.  LEXIS 
5327  (C.A.D.C.  1966). 

Defendant  failed  to  show  that  manifest  prej- 
udice resulted  due  to  denial  of  his  motion  to 
sever,  in  prosecution  for  second-degree  murder 
and  other  offenses;  defenses  asserted  by  defen- 
dants at  trial  were  not  irreconcilable,  and  out- 
of-court  statement  made  by  co-defendant  that 
was  admitted  at  trial  did  not  prejudice  defen- 
dant, as  it  likely  would  have  been  admissible  in 
a  separate  trial.  Roy  v.  United  States,  871  A.2d 
498,  2005  D.C.  App.  LEXIS  150  (2005),  writ  of 
certiorari  denied  by  547  U.S.  1162,  126  S.  Ct. 
2346,  164  L.  Ed.  2d  839,  2006  U.S.  LEXIS  4167, 
74  U.S.L.W.  3668  (2006). 

Defendant  failed  to  show  that  manifest  prej- 
udice resulted  due  to  denial  of  his  motion  to 
sever,  in  prosecution  for  second-degree  murder 
and  other  offenses;  defendant  was  able  to  put 
on  case  of  self  defense,  refusal  to  admit  witness' 
testimony  that  she  had  seen  co-defendant  with 
guns  on  two  prior  occasions  did  not  prejudice 
defendant,  as  witness  provided  unchallenged 
testimony  that  she  had  seen  co-defendant 
shortly  after  hearing  gunshots  on  morning  of 
offenses  at  issue,  and  that  she  had  seen  co- 
defendant  almost  daily  for  a  couple  of  years, 
thus  leaving  little  room  for  question  regarding 
her  identification,  and  discussion  about 
whether  co-defendant  could  cross-examine  wit- 
ness about  his  drug  dealing  activities,  which 
included  defendant,  took  place  outside  presence 
of  jury.  Roy  v.  United  States,  871  A.2d  498,  2005 
D.C.  App.  LEXIS  150  (2005),  writ  of  certiorari 
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denied  by  547  U.S.  1162, 126  S.  Ct.  2346,  164  L. 
Ed.  2d  839,  2006  U.S.  LEXIS  4167,  74  U.S.L.W. 
3668  (2006). 

Joint  trial  of  defendant  for  second-degree 
murder  while  armed  and  assault  with  a  deadly 
weapon  with  codefendant  charged  with  second- 
degree  murder  while  armed  did  not  cause  jury 
to  be  inflamed  against  defendant  by  evidence  of 
murder;  it  was  undisputed  that  defendant  cut 
victim  on  the  wrist  prior  to  his  being  stabbed  by 
codefendant  in  the  chest,  and  jury  acquitted 
each  of  defendants  for  murder,  convicting  de- 
fendant instead  of  assault  with  deadly  weapon 
and  codefendant  of  assault  with  intent  to  kill 
while  armed.  D.C.  Code  1981,  §§  22-501,  22- 
502,  22-2403,  22-3202,  23-311.  Jackson  v. 
United  States,  650  A.2d  659,  1994  D.C.  App. 
LEXIS  218  (1994). 

Denying  motion  to  sever  trial  of  murder  co- 
defendants  was  not  abuse  of  discretion,  despite 
contention  that  prejudice  from  joint  trial  re- 
sulted from  threats  allegedly  made  by  codefen- 
dant to  government  witness,  given  that  threats 
or  nature  of  that  conversation  were  never  re- 
vealed. D.C.  Code  1981,  §§  22-2403,  22-3202. 
Price  V  United  States,  602  A.2d  641,  1992  D.C. 
App.  LEXIS  22  (1992). 

Juvenile  adjudications,  generally. 

Although  17-year-old  defendant  was  initially 
petitioned  as  a  juvenile  in  Family  Division  on  a 
charge  of  assault  with  intent  to  kill,  a  transfer 
hearing  was  not  required  before  defendant, 
following  death  of  victim  some  two  months 
after  the  assault,  could  be  charged  by  the 
United  States  Attorney  as  an  adult  with  sec- 
ond-degree murder.  D.C.  Code  §§  16- 
2301(3)(A),  16-2307,  22-2403.  Pendergrast  v. 
United  States,  332  A.2d  919,  1975  D.C.  App. 
LEXIS  326  (1975). 

Merger  of  offenses. 

Charge  of  cruelty  to  child  did  not  merge  into 
manslaughter  conviction,  in  that  count  charg- 
ing cruelty  had  societal  purposes  as  well  as 
essential  elements  differing  from  those  in  count 
which  charged  second-degree  murder  and  un- 
der which  defendant  was  convicted  of  man- 
slaughter. D.C.  Code  §§  22-901,  22-2403,  22- 
2405.  United  States  v.  Thomas,  459  F.2d  1172, 
1972  U.S.  App.  LEXIS  11077  (C.A.D.C.  1972). 

Convictions  for  second-degree  murder  while 
armed  and  armed  robbery  merged  with  convic- 
tion for  felony  murder  while  armed.  D.C.  Code 
1981,  §§  22-2401,  22-2403,  22-2901,  22-3202. 
Gresham  v  United  States,  654  A.2d  871,  1995 
D.C.  App.  LEXIS  32  (1995),  writ  of  certiorari 
denied  by  516  U.S.  854,  116  S.  Ct.  155,  133  L. 
Ed.  2d  99,  1995  U.S.  LEXIS  5969,  64  U.S.L.W. 
3243  (1995). 

In  prosecution  for  murder,  kidnapping,  and 
assault  arising  out  of  the  "Hanafi"  take-overs  of 
three  buildings,  the  kidnapping  convictions  of 


defendants  did  not  merge  with  the  other  of- 
fenses. D.C.  Code  §§  22-105a,  22-501,  22-502, 
22-2101,  22-2401,  22-2403,  22-3202.  Khaalis  v 
United  States,  408  A.2d  313,  1979  D.C.  App. 
LEXIS  461  (1979),  writ  of  certiorari  denied  by 
444  U.S.  1092,  100  S.  Ct.  1059,  62  L.  Ed.  2d 
781,  1980  U.S.  LEXIS  912  (1980). 

Mistrial. 

Trial  court  did  not  abuse  its  discretion  by 
denying  defendants'  motion  for  mistrial  when 
defense  counsel  reported  that  two  jurors  had 
discussed  the  case  outside  of  the  jury  room  and 
agreed  that  Spanish  people  loved  stabbing  each 
other,  in  trial  of  five  defendants  arising  out  of 
beating  of  homeless  man  and  murder  and  as- 
saults of  passersby  who  tried  to  intervene, 
where  trial  court  conducted  a  voir  dire  of  the 
two  jurors,  the  jurors  denied  talking  about 
stabbing  or  groups  of  people  in  general,  and  the 
jurors  affirmed  they  could  be  fair  and  impartial, 
Perez  v  United  States,  968  A.2d  39,  2009  D.C. 
App.  LEXIS  57  (2009),  writ  of  certiorari  denied 
by  558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d 
317,  2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 

Defendant  was  not  entitled  to  mistrial  after 
jury  was  told,  through  reading  of  indictment 
and  prosecutor's  opening  statement,  that  de- 
fendant previously  had  been  convicted  of  a 
felony  crime  of  violence  or  a  dangerous  crime, 
in  prosecution  for  manslaughter  while  armed 
and  related  weapons  offenses;  no  actual  evi- 
dence of  defendant's  prior  convictions  was  pre- 
sented, references  to  convictions  were  brief, 
non-specific,  and  not  linked  to  central  issue  at 
trial,  which  was  defendant's  identification  as 
perpetrator,  government's  proof  of  defendant's 
identification  was  strong  and  unrefuted,  and 
court  gave  curative  instructions  at  close  of  trial. 
Dorsey  v  United  States,  935  A.2d  288,  2007 
D.C.  App.  LEXIS  558  (2007). 

Nature  and  elements  of  homicide  offens- 
es— In  general. 

The  essential  elements  of  the  offense  of  mur- 
der in  the  second  degree  are:  (1)  That  the 
defendant  infiicted  an  injury  or  injuries  upon 
the  deceased  from  which  the  deceased  died;  (2) 
that  the  defendant,  at  the  time  he  so  injured 
the  deceased,  acted  with  malice;  and  (3)  that 
the  defendant  did  not  injure  the  deceased  in  the 
heat  of  passion  caused  by  adequate  provoca- 
tion. United  States  v  McClurkin,  110  WLR 
1657  (Super.  Ct.). 

Elements  of  second-degree  murder  are  (1) 
that  the  defendant  infiicted  an  injury  or  inju- 
ries upon  the  deceased  from  which  the  deceased 
died;  (2)  that  the  defendant,  at  the  time  he  so 
injured  the  deceased,  acted  with  malice;  and  (3) 
that  the  defendant  did  not  injure  the  deceased 
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in  the  heat  of  passion  caused  by  adequate 
provocation.  Jones  v.  United  States,  828  A.2d 
169,  2003  D.C.  App.  LEXIS  434  (2003),  writ  of 
certiorari  denied  by  540  U.S.  1166,  124  S.  Ct. 
1182,  157  L.  Ed.  2d  1214,  2004  U.S.  LEXIS  915, 
72  U.S.L.W.  3487  (2004). 

Difference  between  risk-creating  activity  suf- 
ficient to  sustain  murder  conviction  and  crimi- 
nal manslaughter  conviction  lies  in  whether 
actor  is  aware  of  risk  or  should  have  been. 
Boykins  v.  United  States,  702  A.2d  1242,  1997 
D.C.  App.  LEXIS  172  (1997). 

Where  accused  was  aware  of  risk  of  harm, 
but  acted  in  conscious  disregard  of  it,  killing  is 
murder  or  "voluntary  manslaughter,"  and 
where  accused  is  not  aware  of  risk  of  harm,  but 
should  have  been,  killing  will  be  "involuntary 
manslaughter."  Boykins  v.  United  States,  702 
A.2d  1242,  1997  D.C.  App.  LEXIS  172  (1997). 

Mitigation  principle  is  predicated  on  legal 
system's  recognition  of  the  weaknesses  or  infir- 
mity of  human  nature,  as  well  as  a  belief  that 
those  who  kill  under  extreme  mental  or  emo- 
tional disturbance  for  which  there  is  reasonable 
explanation  or  excuse  are  less  morally  blame- 
worthy than  those  who  kill  in  the  absence  of 
such  influences.  Comber  v.  United  States,  584 
A.2d  26,  1990  D.C.  App.  LEXIS  324  (1990). 

Legally  recognized  mitigating  factors  serve  to 
extenuate  or  dampen  the  otherwise  malicious 
nature  of  the  perpetrator's  mental  state,  and 
thus  serve  as  a  bar  to  a  conviction  for  murder. 
Comber  v.  United  States,  584  A.2d  26,  1990 
D.C.  App.  LEXIS  324  (1990). 

If  actor  is  aware  of  risk  to  life  in  his  conduct 
which  results  in  death,  the  crime  is  murder  and 
not  involuntary  manslaughter,  but  if  he  is  not 
aware,  implied  malice  is  not  a  factor,  and  he 
should  have  been  aware,  crime  is  involuntary 
manslaughter  and  if  he  was  not  aware  of  risk 
and  he  should  not  have  been  aware  of  it,  there 
is  no  criminal  liability  and  only  pure  accident. 
D.C.  Code  §  22-2405.  United  States  v.  Brad- 
ford, 344  A.2d  208,  1975  D.C.  App.  LEXIS  236 
(1975). 

—  Different  offenses  in  same  transaction, 

nature  and  elements  of  homicide  of- 
fenses. 

Defendant  could  not  be  convicted  of  both 
second-degree  murder  as  aider  and  abettor  and 
second-degree  murder  under  conspiracy  theory 
where  there  was  only  one  victim.  D.C.  Code 
1981,  §§  22-2403,  22-3202.  Lyons  v.  United 
States,  683  A.2d  1080,  1996  D.C.  App.  LEXIS 
306  (1996). 

—  Express  malice,  nature  and  elements  of 

homicide  offenses. 

However  sudden  a  killing  may  be,  if  the 
means  used  or  the  manner  of  doing  it,  or  other 
external  circumstances  attending  it,  indicate  a 
sedate  and  deliberate  mind  and  former  design 


to  kill,  it  will  be  upon  express  malice.  Travers  v. 
U.S.,  6  App.D.C.  450,  1895  U.S.  App.  LEXIS 
3603  (1895). 

"Express  malice"  exists  where  one  unlawfully 
kills  another  in  pursuance  of  wrongful  act  or 
unlawful  purpose,  without  legal  excuse. 
McClurkin  v.  United  States,  472  A.2d  1348, 
1984  D.C.  App.  LEXIS  317  (1984),  writ  of 
certiorari  denied  by  469  U.S.  838,  105  S.  Ct. 
136,  83  L.  Ed.  2d  76,  1984  U.S.  LEXIS  3334,  53 
U.S.L.W.  3237  (1984). 

—  Implied  malice,  nature  and  elements  of 

homicide  offenses. 

"Implied  malice"  may  be  inferred  from  cir- 
cumstances of  killing,  such  as  killing  caused  by 
defendant's  intentional  use  of  fatal  force  absent 
mitigating  or  justifying  circumstances  or  when 
act  which  imparts  danger  to  another  is  done  so 
recklessly  or  wantonly  as  to  manifest  disregard 
for  human  life.  McClurkin  v.  United  States,  472 
A.2d  1348,  1984  D.C.  App.  LEXIS  317  (1984), 
writ  of  certiorari  denied  by  469  U.S.  838,  105  S. 
Ct.  136,  83  L.  Ed.  2d  76,  1984  U.S.  LEXIS  3334, 
53  U.S.L.W.  3237  (1984). 

—  Intent  or  design  to  effect  death,  nature 

and  elements  of  homicide  offenses. 

One  who  acts  with  specific  intent  to  kill  or 
inflict  serious  bodily  injury  is  guilty  of  murder, 
but  if  accompanied  by  recognized  circum- 
stances of  mitigation,  crime  is  voluntary  man- 
slaughter. D.C.  Code  1981,  §§  22-2403,  22- 
3202.  Smith  v.  United  States,  686  A.2d  537, 
1996  D.C.  App.  LEXIS  259  (1996),  writ  of 
certiorari  denied  by  522  U.S.  839,  118  S.  Ct. 
115,  139  L.  Ed.  2d  67,  1997  U.S.  LEXIS  5021, 
66  U.S.L.W.  3257  (1997). 

Second-degree  murder  is  a  specific  intent 
crime.  Wilhams  v.  United  States,  881  A.2d  557, 
2005  D.C.  App.  LEXIS  453  (2005),  writ  of 
certiorari  denied  by  546  U.S.  1112,  126  S.  Ct. 
1132,  163  L.  Ed.  2d  892,  2006  U.S.  LEXIS  700 
(2006). 

Theory  of  concurrent  intent  was  properly 
used  to  sustain  assault  with  intent  to  kill  while 
armed  (AWIKWA)  conviction  arising  from  in- 
jury of  unintended  victim  by  bullets  fired  at 
intended  victim,  even  though  defendant  was 
convicted  of  AWIKWA  against  intended  victim; 
evidence  permitted  finding  concurrent  intent  to 
kill  everyone  in  path  of  bullets  fired  at  intended 
victim.  D.C.  Code  1981,  §§  22-501,  22-3202. 
Rufifin  V.  United  States,  642  A.2d  1288,  1994 
D.C.  App.  LEXIS  86  (1994). 

Extremely  negligent  conduct  which  creates 
unjustifiable  and  very  high  degree  of  risk  of 
death  or  serious  bodily  injury  to  another,  with- 
out any  intent  to  do  either,  may  constitute 
murder.  Johnson  v.  United  States,  631  A.2d 
871,  1993  D.C.  App.  LEXIS  225  (1993). 

Transferred  intent  doctrine,  which  derives 
from  common-law  murder,  provides  that  when 
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a  defendant  purposely  attempts  to  kill  one 
person  but  by  mistake  or  accident  kills  another, 
felonious  intent  of  defendant  will  be  trans- 
ferred from  intended  victim  to  actual,  unin- 
tended victim.  O'Connor  v.  United  States,  399 
A.2d  21,  1979  D.C.  App.  LEXIS  337  (1979). 

—  Malice  generally,  nature  and  elements 
of  homicide  offenses. 

Even  in  absence  of  subjective  intent  to  kill, 
malice  may  be  determined  by  application  of  an 
objective  standard,  where  conduct  is  reckless 
and  wanton  and  a  gross  deviation  from  reason- 
able standard  of  care,  of  such  nature  that  jury 
is  warranted  in  inferring  that  defendant  was 
aware  of  serious  risk  of  death  or  serious  bodily 
harm.  United  States  v.  Cox,  509  F.2d  390,  1974 
U.S.  App.  LEXIS  5596  (C.A.D.C.  1974). 

"Malice"  is  state  of  mind  showing  a  heart  that 
is  without  regard  for  the  life  and  safety  of 
others.  United  States  v.  Hinkle,  487  F.2d  1205, 
1973  U.S.  App.  LEXIS  7168  (C.A.D.C.  1973). 

If  malice  is  proved  beyond  reasonable  doubt 
and  no  affirmative  defense  applies,  defendant 
who  kills  a  human  being  is  guilty  of  "murder"; 
if  malice  is  not  proved,  he  is  guilty  of  "man- 
slaughter". United  States  v.  Alexander,  471 
F.2d  923,  1972  U.S.  App.  LEXIS  9972  (C.A.D.C. 
1972),  writ  of  certiorari  denied  by  409  U.S. 
1044,  93  S.  Ct.  541,  34  L.  Ed.  2d  494,  1972  U.S. 
LEXIS  457  (1972). 

Malice  is  sole  element  differentiating  murder 
from  manslaughter.  United  States  v.  Wharton, 
433  F.2d  451,  1970  U.S.  App.  LEXIS  11384 
(C.A.D.C.  1970). 

Malice  may  be  established  by  either  of  two 
standards:  first,  a  subjective  standard,  asking 
whether  defendant  actually  intended  or  fore- 
saw that  death  or  serious  bodily  harm  would 
result  from  his  act;  and  second,  an  objective, 
"reasonable  man"  standard,  asking  whether 
defendant  should  have  foreseen  that  such  re- 
sult was  likely,  and  it  is  for  jury  to  determine 
whether  requisite  state  of  mind  or  negligent 
pattern  of  behavior  existed.  Belton  v.  United 
States,  382  F.2d  150,  1967  U.S.  App.  LEXIS 
5998  (C.A.D.C.  1967). 

"Malice"  is  a  state  of  mind  showing  a  heart 
fatally  bent  on  mischief  and  unmindful  of  social 
duties  and  may  also  be  defined  as  a  condition  of 
mind  that  prompts  a  person  to  do  an  injurious 
act  wilfully  to  the  injury  of  another;  and  malice 
may  be  implied  or  inferred  from  the  act  com- 
mitted, or  it  may  be  expressed.  Fryer  v.  U.S., 
207  F.2d  134,  1953  U.S.  App.  LEXIS  2841 
(C.A.D.C.  1953). 

Proof  of  motive  is  not  essential  to  establish- 
ment of  malice.  Liggins  v.  U.S.,  297  F.  881, 1924 
U.S.  App.  LEXIS  2910  (1924). 

Malice  could  be  established  by  either  of  two 
standards:  first,  subjective  standard,  asking 
whether  defendant  actually  intended  or  forsaw 
that  death  or  serious  bodily  harm  would  result 


from  his  act;  and  second,  an  objective,  "reason- 
able man"  standard,  asking  whether  defendant 
should  have  foreseen  that  such  result  was 
Hkely  D.C.  Code  §  22-2403.  Travelers  Indem. 
Co.  V.  Walburn,  378  F.  Supp.  860,  1974  U.S. 
Dist.  LEXIS  7811  (1974). 

"Malice  aforethought"  or  "malice"  is  a  word  of 
art  and,  in  law  of  homicide,  denotes  a  vicious 
and  wicked  state  of  mind  and  may  be  described 
as  a  heart  fatally  bent  on  mischief  and  unmind- 
ful of  social  duty.  U.S.  v.  Hamilton,  182  F.Supp. 
548,  1960  U.S.  Dist.  LEXIS  3027  (D.D.C1960). 

"Depraved  heart  malice"  element  of  second- 
degree  murder  and  manslaughter  offenses  ex- 
ists only  where  the  perpetrator  was  subjec- 
tively aware  that  his  or  her  conduct  created  an 
extreme  risk  of  death  or  serious  bodily  injury, 
but  engaged  in  that  conduct  nonetheless.  Wil- 
Hams  V.  United  States,  858  A.2d  984,  2004  D.C. 
App.  LEXIS  451  (2004),  writ  of  certiorari  de- 
nied by  545  U.S.  1122,  125  S.  Ct.  2924,  162  L. 
Ed.  2d  308,  2005  U.S.  LEXIS  4787,  73  U.S.L.W. 
3719  (2005). 

Words  cannot  form  sufficient  provocation  to 
negate  the  element  of  malice  in  a  homicide 
case.  Boyd  v.  United  States,  732  A.2d  854,  1999 
D.C.  App.  LEXIS  142  (1999). 

Malice,  which  is  a  component  of  both  first  and 
second-degree  murder,  requires  the  absence  of 
justification,  excuse,  or  mitigation.  Herbin  v. 
United  States,  683  A.2d  437,  1996  D.C.  App. 
LEXIS  188  (1996). 

Malice  element  of  second-degree  murder  and 
voluntary  manslaughter  may  be  satisfied  by 
proof  of  specific  intent  to  inflict  serious  bodily 
harm  or  of  wanton  and  willful  disregard  of 
unreasonable  human  risk.  Hebron  v.  United 
States,  625  A.2d  884,  1993  D.C.  App.  LEXIS 
127  (1993). 

Under  common  law,  "murder"  constituted  un- 
justified or  unexcused  homicide  committed 
with  "malice  aforethought."  Swanson  v.  United 
States,  602  A.2d  1102,  1992  D.C.  App.  LEXIS 
29  (1992). 

Murders  committed  with  "malice  afore- 
thought" include  murders  committed  by  indi- 
viduals who,  in  causing  another's  death,  specif- 
ically intend  to  kill,  intend  to  cause  serious 
bodily  harm,  act  with  wanton  and  willful  disre- 
gard of  unreasonable  human  risk,  or  kill  during 
intentional  commission  of  felony.  Swanson  v. 
United  States,  602  A.2d  1102,  1992  D.C.  App. 
LEXIS  29  (1992). 

Suddenness  of  homicidal  act,  standing  alone, 
is  insufficient  to  negate  malice  for  murder  con- 
viction; thus,  that  homicide  is  impulsive  or 
unplanned  will  not  reduce  second-degree  mur- 
der to  manslaughter.  D.C.  Code  1981,  §§  22- 
2403,  22-3202.  Swanson  v.  United  States,  602 
A.2d  1102,  1992  D.C.  App.  LEXIS  29  (1992). 

"Malice  aforethought"  denotes  four  types  of 
murder,  each  accompanied  by  distinct  mental 
state;  killing  is  malicious  where  the  perpetrator 
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acted  with  a  specific  intent  to  kill,  killing  is 
malicious  where  perpetrator  has  the  specific 
intent  to  inflict  serious  bodily  harm,  act  may 
involve  such  wanton  and  willful  disregard  of  an 
unreasonable  human  risk  as  to  constitute  mal- 
ice aforethought  even  if  there  is  not  actual 
intent  to  kill  or  injure,  and  a  fourth  kind  of 
malice  exists  when  a  killing  occurs  in  the 
course  of  the  intentional  commission  of  a  felony. 
Comber  v.  United  States,  584  A.2d  26,  1990 
D.C.  App.  LEXIS  324  (1990). 

Depraved  heart  malice  exists  only  where  the 
perpetrator  was  subjectively  aware  that  his  or 
her  conduct  created  an  extreme  risk  of  death  or 
serious  bodily  injury  but  engaged  in  that  con- 
duct nonetheless;  malice  may  be  found  where 
the  conduct  is  reckless  and  wanton  and  a  gross 
deviation  from  a  reasonable  standard  of  care,  or 
of  such  a  nature  that  a  jury  is  warranted  in 
inferring  that  the  defendant  was  aware  of  the 
serious  risk  of  death  or  serious  bodily  harm. 
Comber  v.  United  States,  584  A.2d  26,  1990 
D.C.  App.  LEXIS  324  (1990). 

Fact  that  a  reasonable  person  would  have 
been  aware  of  the  risk  of  death  or  serious  bodily 
harm  to  another  as  the  result  of  his  actions  will 
not  sustain  a  finding  of  malice,  though  it  may 
sustain  a  conviction  for  manslaughter.  Comber 
V.  United  States,  584  A.2d  26,  1990  D.C.  App. 
LEXIS  324  (1990). 

Even  where  an  individual  kills  with  one  of 
the  four  states  of  mind  recognized  as  malice 
aforethought,  the  killing  is  not  malicious  if  it  is 
justified,  excused,  or  committed  under  recog- 
nized circumstances  of  mitigation.  Comber  v. 
United  States,  584  A.2d  26,  1990  D.C.  App. 
LEXIS  324  (1990). 

Implicit  in  the  notion  of  malice  aforethought 
is  the  absence  of  every  sort  of  justification, 
excuse,  or  mitigation;  absence  of  justification, 
excuse,  or  mitigation  is  thus  an  essential  com- 
ponent of  malice  and,  in  turn,  of  second-degree 
murder,  and  the  Government  bears  the  ulti- 
mate burden  of  persuasion  on  that  component. 
Comber  v.  United  States,  584  A.2d  26,  1990 
D.C.  App.  LEXIS  324  (1990). 

Even  an  intentional  killing,  if  it  comports 
with  legally  accepted  notions  of  self-defense,  is 
not  malicious;  it  is  excused  and  it  is  accordingly 
no  crime  at  all.  Comber  v.  United  States,  584 
A.2d  26,  1990  D.C.  App.  LEXIS  324  (1990). 

At  common  law,  unjustified  or  unexcused 
homicide  rose  to  the  level  of  murder  if  it  was 
committed  with  malice  aforethought,  and  that 
definition  continues  in  the  District  of  Columbia 
Code.  D.C.  Code  1981,  §  22-2403.  Comber  v. 
United  States,  584  A.2d  26,  1990  D.C.  App. 
LEXIS  324  (1990). 

"Malice"  must  be  defined  for  purposes  of 
second-degree  murder  according  to  its  technical 
common-law  meaning.  Towles  v.  United  States, 
496  A.2d  560,  1985  D.C.  App.  LEXIS  436 
(1985),  vacated  by  497  A.2d  793,  1985  D.C.  App. 


LEXIS  513  (D.C.  1985),  affirmed  by  521  A.2d 
651,  1987  D.C.  App.  LEXIS  311  (D.C.  1987). 

At  common  law,  "malice"  included  any  kill- 
ing, accidental  or  intentional,  committed  in 
course  of  felony  that  was  itself  a  life-endanger- 
ing crime,  and  state  of  mind  that  was  viewed  at 
common  law  as  constituting  "malice"  was  estab- 
lished by  intent  to  commit  felony;  this  intent 
was  transferred  to  killing  accompanying  felony 
to  make  it  killing  done  with  "malice."  Towles  v. 
United  States,  496  A.2d  560,  1985  D.C.  App. 
LEXIS  436  (1985),  vacated  by  497  A.2d  793, 
1985  D.C.  App.  LEXIS  513  (D.C.  1985),  af- 
firmed by  521  A.2d  651,  1987  D.C.  App.  LEXIS 
311  (D.C.  1987). 

Malice,  the  state  of  mind  required  for  an  act 
of  murder,  can  not  be  equated  with  specific 
intent  to  kill.  Logan  v.  United  States,  483  A.2d 
664,  1984  D.C.  App.  LEXIS  531  (1984). 

"Malice,"  state  of  mind  required  for  murder, 
need  not  entail  specific  intent  to  cause  death 
nor  does  it  necessarily  exist  in  every  case  in 
which  a  person  acts  with  specific  intent  to  kill; 
malice  is  wanton  disregard  for  human  life  and 
the  safety  of  others  and  may  be  found  when 
conduct  is  reckless  and  wanton  and  a  gross 
deviation  from  a  reasonable  standard  of  care  of 
such  nature  that  jury  is  warranted  in  inferring 
that  defendant  was  aware  of  serious  risk  of 
death  or  serious  bodily  harm;  malice  may  also 
exist  when  defendant  actually  intended  or  fore- 
saw the  death  or  serious  bodily  harm  from  his 
acts.  D.C.  Code  1981,  §  22-501.  Logan  v.  United 
States,  483  A.2d  664,  1984  D.C.  App.  LEXIS 
531  (1984). 

Malice  necessary  for  murder  may  be  miti- 
gated, even  though  defendant  acts  for  purpose, 
and  with  the  specific  intent,  of  causing  a  death, 
when  killer  has  been  provoked  or  is  acting  in 
the  heat  of  passion  and  may  also  be  mitigated 
when  excessive  force  is  used  in  self-defense  or 
in  defense  of  another  and  killing  is  committed 
in  the  mistaken  belief  that  one  may  be  in 
mortal  danger,  making  defendant  in  each  of 
these  situations  guilty  of  voluntary  manslaugh- 
ter not  murder.  D.C.  Code  1981,  §  22-501;  Act 
March  2,  1831,  §  1  et  seq.,  4  Stat.  448.  Logan  v. 
United  States,  483  A.2d  664,  1984  D.C.  App. 
LEXIS  531  (1984). 

—  Time  of  death,  nature  and  elements  of 
homicide  offenses. 

Even  though  Congress  codified  elements  of 
first  and  second-degree  murder  in  District  of 
Columbia,  common-law  year  and  day  rule,  un- 
der which  an  assailant  may  be  prosecuted  for 
homicide  only  if  victim  dies  within  a  year  and  a 
day  of  the  injury  infiicted,  was  law  in  District  of 
Columbia.  D.C.  Code  1981,  §§  22-2401,  22- 
2403,  49-301.  United  States  v.  Jackson,  528 
A.2d  1211,  1987  D.C.  App.  LEXIS  388  (1987). 

Prosecution  for  murder  was  not  barred  by 
fact  that  victim  died  more  than  one  year  and  a 


652 


Murder;  Manslaughter 


§  22-2103 


day  after  attack.  D.C.  Code  1981,  §§  22-2403, 
22-3202.  United  States  v.  Jackson,  528  A.2d 
1211,  1987  D.C.  App.  LEXIS  388  (1987). 

Persons  liable. 

One  defendant's  motion  for  judgment  of  ac- 
quittal, based  on  absence  of  evidence  that  his 
blow  with  cane  was  direct  cause  of  victim's 
death,  was  properly  denied  where  defendant 
was  charged  as  aider  and  abettor  in  second- 
degree  murder.  Braxton  v.  United  States,  395 
A.2d  759,  1978  D.C.  App.  LEXIS  366  (1978). 

Defendant's  conviction  as  an  aider  and  abet- 
tor of  voluntary  manslaughter  while  armed  was 
proper  even  though  codefendant  was  convicted 
of  second-degree  murder  in  that  voluntary 
manslaughter  while  armed  is  lesser  included 
offense  within  second-degree  murder  while 
armed  and  jury  necessarily  found  codefendant's 
conduct  included  voluntary  manslaughter 
while  armed.  D.C.  Code  §§  22-2405,  22-3202. 
Branch  v.  United  States,  382  A.2d  1033,  1978 
D.C.  App.  LEXIS  423  (1978). 

Pleas. 

Where  evidence  suggested  that  defendant 
might  have  been  unable  to  control  himself  at 
time  he  committed  murder,  and  other  bizarre 
acts,  trial  court  characterized  acts  as  "impul- 
sive and  frenzied"  when  it  reduced  charge  from 
first-degree  to  second-degree  murder,  defense 
counsel  believed  insanity  defense  appropriate 
but  refused  to  raise  it  only  because  defendant 
prohibited  him  from  doing  so,  reason  for  defen- 
dant's opposition  was  the  belief  that  insanity 
defense  would  impugn  on  the  credibility  of  his 
racial  and  political  views  and  testimony  of  two 
of  four  physicians  who  examined  defendant 
expressed  views  supportive  of  insanity  plea, 
trial  court  acted  properly  in  ordering  hearing  to 
determine  if  insanity  defense  should  be  raised 
sua  sponte.  D.C.  Code  §  22-2403.  United  States 
V.  Robertson,  507  F.2d  1148,  1974  U.S.  App. 
LEXIS  6413  (C.A.D.C.  1974). 

Government  did  not  breach  plea  agreement 
pursuant  to  which  it  promised  that  it  would  not 
object  to  defendant's  request  that  sentence  for 
second-degree  murder  not  exceed  mid-point  of 
guideline  range,  by  arguing  at  sentencing 
against  imposition  of  minimum  sentence  and 
characterizing  murder  as  premeditated;  both 
parties  understood  that  government  would 
seek  prison  term  of  no  more  than  18  years, 
prosecutor  avidly  advocated  for  sentence  of  18 
years,  and  even  if  prosecutor's  characterization 
of  offense  as  premeditated  murder  suggested 
that  18  years  was  lenient,  prosecutor  explicitly 
conveyed  that  18  years  was  appropriate  given 
gravity  of  offense.  Johnson  v.  United  States,  30 
A.3d  783,  2011  D.C.  App.  LEXIS  618  (2011). 

Defendant's  slight  discomfort  from  stomach 
ailment  at  time  of  plea  did  not  establish  that 
fairness  and  justice  required  that  he  be  allowed 


to  withdraw  his  negotiated  guilty  plea  before 
sentencing  for  second-degree  murder  while 
armed.  White  v  United  States,  863  A.2d  839, 
2004  D.C.  App.  LEXIS  697  (2004),  writ  of 
certiorari  denied  by  547  U.S.  1197,  126  S.  Ct. 
2883, 165  L.  Ed.  2d  905,  2006  U.S.  LEXIS  4616, 
74  U.S.L.W.  3686  (2006). 

Delay  between  defendant's  negotiated  guilty 
plea  and  his  mailing  of  letter  asking  judge  to 
allow  him  to  withdraw  the  plea  did  not  weigh  in 
favor  of  allowing  withdrawal  of  plea  before 
sentencing  for  second-degree  murder  while 
armed;  delay  was  three  weeks  between  entry  of 
plea  and  mailing  of  letter,  and  defendant  sub- 
sequently vacillated  by  telling  counsel  to  "for- 
get" the  letter,  and  by  accepting  full  responsi- 
bility for  the  crime  and  expressing  remorse  in 
another  letter  to  judge  and  in  statement  made 
as  part  of  presentencing  investigation.  White  v. 
United  States,  863  A.2d  839,  2004  D.C.  App. 
LEXIS  697  (2004),  writ  of  certiorari  denied  by 
547  U.S.  1197,  126  S.  Ct.  2883,  165  L.  Ed.  2d 
905,  2006  U.S.  LEXIS  4616,  74  U.S.L.W.  3686 
(2006). 

Defendant's  claim  of  legal  innocence,  based 
on  self-defense,  did  not  warrant  withdrawal  of 
negotiated  guilty  plea  before  sentencing  for 
second-degree  murder  while  armed;  govern- 
ment made  very  strong  factual  proffer  that 
shooting  occurred  during  course  of  conspiracy 
to  commit  armed  robbery,  with  one  witness 
stating  that  victim  had  shot  defendant  only 
once  and  that  defendant  continued  to  shoot 
victim  after  victim  was  down  on  his  back,  and 
defendant  made  sworn  adoption  of  govern- 
ment's proffer,  in  connection  with  guilty  plea. 
White  V  United  States,  863  A.2d  839,  2004  D.C. 
App.  LEXIS  697  (2004),  writ  of  certiorari  de- 
nied by  547  U.S.  1197,  126  S.  Ct.  2883,  165  L. 
Ed.  2d  905,  2006  U.S.  LEXIS  4616,  74  U.S.L.W. 
3686  (2006). 

Record  supported  trial  court's  conclusion  that 
defendant's  alleged  mental  incapacity  as  result 
of  recent  seizure  and  effect  of  prescribed  nar- 
cotic drug  in  his  system,  as  well  as  defendant's 
limited  mental  ability,  were  not  factors  that 
would  weigh  heavily  in  defendant's  favor  under 
fair  and  just  standard  for  withdrawal  of  guilty 
plea  to  second-degree  murder  while  armed; 
court  conducted  lengthy  and  thorough  plea 
withdrawal  hearing  and  listened  to  tape  of  plea 
hearing,  and  found  that  defendant  had  not 
suffered  seizure  two  days  before  plea  hearing 
and  that  there  was  no  impairment  in  defen- 
dant's speech  or  mental  functioning  at  plea 
hearing.  D.C.  Code  1981,  §  22-2403;  Criminal 
Rule  32(e).  Bennett  v.  United  States,  726  A.2d 
156,  1999  D.C.  App.  LEXIS  43  (1999). 

Record  supported  trial  judge's  implicit  find- 
ing that  competence  of  counsel  factor  did  not 
provide  basis  for  granting  defendant's  motion 
to  withdraw  guilty  plea  to  second-degree  mur- 
der while  armed  under  fair  and  just  standard; 
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though  defendant  claimed  that  counsel  failed  to 
notify  court  that  defendant  had  just  suffered 
seizure  and  was  taking  prescribed  psychotropic 
medication,  and  that  counsel  continually  pres- 
sured defendant  to  plead  guilty,  counsel  testi- 
fied at  hearing  that  he  met  with  defendant  for 
more  than  an  hour  on  day  before  defendant 
pled  guilty,  that  defendant  first  expressed  in- 
terest in  pleading  guilty  on  that  day,  and  that 
he  believed  defendant  understood  substance  of 
conversations  with  counsel.  U.S.  Const.Amend. 
6;  D.C.  Code  1981,  §  22-2403;  Criminal  Rule 
32(e).  Bennett  v.  United  States,  726  A.2d  156, 
1999  D.C.  App.  LEXIS  43  (1999). 

In  evaluating  defendant's  claim  of  innocence 
under  fair  and  just  standard  for  motion  to 
withdraw  guilty  plea  to  second-degree  murder 
while  armed,  trial  court  was  free  to  discredit 
defendant's  later  testimony  that  he  did  not 
participate  in  murder  and  was  not  present  at 
crime  scene,  in  face  of  defendant's  admissions 
at  plea  hearing  that  he  in  fact  took  part  in 
commission  of  offense.  D.C.  Code  1981,  §  22- 
2403;  Criminal  Rule  32(e).  Bennett  v.  United 
States,  726  A.2d  156,  1999  D.C.  App.  LEXIS  43 
(1999). 

Trial  judge  was  free  to  discredit  defendant's 
claim  of  innocence,  when  determining  whether 
to  grant  motion  to  withdraw  guilty  plea  to 
second-degree  murder  while  armed  under  fair 
and  just  standard,  where  defendant's  testimony 
on  issue  conflicted  directly  with  his  sworn  ac- 
knowledgment of  culpability  at  plea  hearing 
and  defendant  offered  neither  evidence  in  sup- 
port of  his  innocence  claim  nor  convincing  ex- 
planation for  his  failure  to  assert  that  claim  at 
that  time.  D.C.  Code  1981,  §  22-2403;  Criminal 
Rule  32(e).  Bennett  v.  United  States,  726  A.2d 
156,  1999  D.C.  App.  LEXIS  43  (1999). 

Trial  court  did  not  abuse  its  discretion  in 
denying  defendant's  motion  to  withdraw  guilty 
plea  to  second-degree  murder  while  armed, 
under  fair  and  just  standard,  given  defendant's 
weak  and  unsupported  assertion  of  innocence, 
which  conflicted  with  his  earlier  sworn  admis- 
sion of  guilt,  the  less  than  prompt  expression  of 
defendant's  desire  to  withdraw  plea,  and  fact 
that  defendant  was  represented  by  competent 
counsel  during  period  leading  up  to  and  during 
entry  of  guilty  plea.  D.C.  Code  1981,  §  22-2403; 
Criminal  Rule  32(e).  Bennett  v.  United  States, 
726  A.2d  156,  1999  D.C.  App.  LEXIS  43  (1999). 

Three-week  delay  between  guilty  plea  to  sec- 
ond-degree murder  while  armed  and  defen- 
dant's expression  of  desire  to  attorney  to  with- 
draw plea  did  not  constitute  "swift  change  of 
heart"  under  fair  and  just  standard  such  that 
the  length  of  delay  factor  would  weigh  in  favor 
of  withdrawal  of  plea.  D.C.  Code  1981,  §  22- 
2403;  Criminal  Rule  32(e).  Bennett  v.  United 
States,  726  A.2d  156,  1999  D.C.  App.  LEXIS  43 
(1999). 


Trial  court  did  not  abuse  discretion  in  deny- 
ing defendant's  motion  for  withdrawal  of  guilty 
pleas  to  second-degree  murder,  attempted  bur- 
glary and  destruction  of  property  where,  inter 
alia,  reasons  given  for  defendant's  change  of 
heart  did  not  amount  to  a  claim  of  legal  inno- 
cence, proffered  evidence  of  guilt  was  over- 
whelmingly convincing  and  there  was  no  claim 
of  coercion  or  incapacity.  D.C.  Code  §§  22-403, 
22-1801(b),  22-2403.  Taylor  v.  United  States, 
366  A.2d  444,  1976  D.C.  App.  LEXIS  409 
(1976). 

Presumptions  and  burden  of  proof. 

—  Excuse  or  justification,  presumptions 

and  burden  of  proof. 

In  prosecution  for  second-degree  murder  and 
manslaughter,  government  is  not  required  to 
disprove  provocation  in  its  case  in  chief,  unless 
its  own  evidence  would  support  a  finding  of 
adequate  provocation  and,  if  defense  introduces 
some  evidence  of  provocation,  government  will 
have  an  opportunity  to  rebut.  United  States  v. 
Alexander,  471  F.2d  923,  1972  U.S.  App.  LEXIS 
9972  (C.A.D.C.  1972),  writ  of  certiorari  denied 
by  409  U.S.  1044,  93  S.  Ct.  541,  34  L.  Ed.  2d 
494,  1972  U.S.  LEXIS  457  (1972). 

Where  defendant  is  charged  with  second- 
degree  murder  and  manslaughter,  once  some 
evidence  of  provocation  is  in  the  case,  whether 
introduced  by  government  or  defense,  defen- 
dant is  entitled  to  instruction  on  provocation 
and  manslaughter,  burden  of  persuading  jury 
of  absence  of  provocation  is  on  government,  and 
jury  is  entitled  to  clear  instruction  to  that 
effect.  United  States  v.  Alexander,  471  F.2d  923, 
1972  U.S.  App.  LEXIS  9972  (C.A.D.C.  1972), 
writ  of  certiorari  denied  by  409  U.S.  1044,  93  S. 
Ct.  541,  34  L.  Ed.  2d  494,  1972  U.S.  LEXIS  457 
(1972). 

Government's  obligation  to  disprove  justifica- 
tion, excuse,  or  mitigation  arises  only  when 
there  is  some  evidence  or  one  or  more  of  those 
circumstances;  jury  need  not  be  instructed  on 
issues  of  justification,  excuse,  or  mitigation 
unless  either  the  Government  or  the  defense 
case  has  generated  some  evidence  of  one  of 
those  factors.  Comber  v.  United  States,  584 
A.2d  26,  1990  D.C.  App.  LEXIS  324  (1990). 

—  Grade  or  degree  of  offense,  presump- 

tions and  burden  of  proof. 

Malice  necessary  in  second-degree  murder 
can  be  inferred  from  excessive  recklessness. 
D.C.  Code  §  22-2403.  United  States  v.  Lucas, 
447  F.2d  338,  1971  U.S.  App.  LEXIS  9284 
(C.A.D.C.  1971). 

—  Malice. 

Law  merely  permits,  but  does  not  require, 
inference  of  presumed  malice  from  use  of 
deadly  weapon  in  commission  of  homicide. 
Mitchell  V.  United  States,  434  F.2d  483,  1970 
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U.S.  App.  LEXIS  9263  (C.A.D.C.  1970),  writ  of 
certiorari  denied  by  400  U.S.  867,  91  S.  Ct.  109, 
27  L.  Ed.  2d  106,  1970  U.S.  LEXIS  775  (1970). 

Malice  to  support  second  degree  murder  con- 
viction may  be  implied  from  conduct  which  is  so 
reckless  or  wanton  as  to  manifest  depravity  of 
mind  and  disregard  of  human  life.  D.C.  Code 
§  22-2403.  Mitchell  v.  United  States,  434  F.2d 
483,  1970  U.S.  App.  LEXIS  9263  (C.A.D.C. 
1970),  writ  of  certiorari  denied  by  400  U.S.  867, 
91  S.  Ct.  109,  27  L.  Ed.  2d  106,  1970  U.S. 
LEXIS  775  (1970). 

Commission  of  an  act,  natural  and  probable 
consequences  of  which  are  less  than  death  or 
great  bodily  harm  does  not  imply  malice.  D.C. 
Code  §  22-2403.  Logan  v.  United  States,  411 
F.2d  679,  1968  U.S.  App.  LEXIS  4548  (C.A.D.C. 
1968). 

Wrongful  act  intentionally  done  is  not  there- 
fore done  with  malice.  D.C.  Code§§  22-2401, 
22-2403.  Green  v.  United  States,  405  F.2d  1368, 
1968  U.S.  App.  LEXIS  5040  (C.A.D.C.  1968), 
US  Supreme  Court  certiorari  denied  by  400 
U.S.  997,  91  S.  Ct.  473,  27  L.  Ed.  2d  447,  1971 
U.S.  LEXIS  3531  (1971). 

"Malice  aforethought,"  within  District  of  Co- 
lumbia statute  providing  that  homicide  com- 
mitted with  malice  aforethought  without  delib- 
eration and  premeditation  is  second-degree 
murder,  can  be  shown  expressly  or  can  be 
implied  from  the  commission  of  the  act  itself. 
D.C.  Code  1929,  T.  6,  §  21.  Bishop  v.  U.S.,  107 
F.2d  297,  1939  U.S.  App.  LEXIS  2732  (1939). 

Every  person  is  presumed  to  intend  the  nat- 
ural and  probable  consequence  of  his  own  act, 
and  the  use  of  a  dangerous  weapon,  resulting  in 
a  homicide,  by  one  having  no  right  to  use  the 
weapon,  in  the  absence  of  mitigating  facts,  is 
evidence  of  malice  aforethought.  Liggins  v. 
U.S.,  297  R  881,  1924  U.S.  App.  LEXIS  2910 
(1924). 

Malice,  an  essential  element  of  second-degree 
murder,  may  be  inferred  from  use  of  dangerous 
weapon  such  as  gun.  D.C.  Code  §  22-2403. 
Curry  v.  United  States,  322  A.2d  268,  1974  D.C. 
App.  LEXIS  246  (1974). 

For  second-degree  murder  and  manslaugh- 
ter, where  the  element  of  malice  is  based  on  a 
wanton  and  willful  disregard  of  an  unreason- 
able human  risk,  the  accused's  knowledge  of 
the  risk  is  to  be  judged  under  a  subjective 
standard.  Williams  v.  United  States,  858  A.2d 
984,  2004  D.C.  App.  LEXIS  451  (2004),  writ  of 
certiorari  denied  by  545  U.S.  1122,  125  S.  Ct. 
2924, 162  L.  Ed.  2d  308,  2005  U.S.  LEXIS  4787, 
73  U.S.L.W.  3719  (2005). 

The  element  of  malice  required  to  prove  sec- 
ond-degree murder  and  manslaughter  may  be 
established  by  showing  that  the  accused  had: 
(1)  a  specific  intent  to  kill;  (2)  a  specific  intent  to 
inflict  serious  bodily  injury;  or  (3)  acted  in 
conscious  disregard  of  an  extreme  risk  of  death 
or  serious  bodily  injury  to  the  decedent.  Wil- 


liams V.  United  States,  858  A.2d  984,  2004  D.C. 
App.  LEXIS  451  (2004),  writ  of  certiorari  de- 
nied by  545  U.S.  1122,  125  S.  Ct.  2924,  162  L. 
Ed.  2d  308,  2005  U.S.  LEXIS  4787,  73  U.S.L.W. 
3719  (2005). 

Where  defendant  is  shown  to  have  fired  three 
shots  into  deceased  at  close  quarters,  in  the 
absence  of  other  evidence,  the  act  is  presumed 
to  have  been  malicious  and  premeditated.  U.S. 
V.  Schneider,  21  D.C.  381,  1893  U.S.  App. 
LEXIS  3081  (D.C.Sup.  1893). 

—  Self-defense,  presumptions  and  burden 

of  proof. 

In  prosecution  for  assault  with  intent  to 
murder  while  armed,  when  issue  of  provocation 
is  in  the  case,  government  has  burden  of  prov- 
ing as  element  of  crime  that  there  were  no 
circumstances  of  provocation  mitigating  a  find- 
ing of  malice,  even  without  regard  to  any  claim 
of  self-defense.  Howard  v.  United  States,  656 
A.2d  1106,  1995  D.C.  App.  LEXIS  29  (1995). 

Where  defendant  has  introduced  evidence  of 
provocation,  government  must  prove  its  ab- 
sence beyond  reasonable  doubt  in  order  to  show 
malice  and  convict  defendant  of  assault  with 
intent  to  murder  while  armed;  government 
must  prove  absence  of  mitigating  circum- 
stances because  presence  of  mitigating  circum- 
stances may  preclude  finding  of  malice.  How- 
ard V.  United  States,  656  A.2d  1106,  1995  D.C. 
App.  LEXIS  29  (1995). 

Once  there  is  sufficient  evidence  to  justify  a 
self-defense  instruction  in  homicide  case,  bur- 
den is  on  government  to  disprove  self-defense, 
by  meeting  its  burden  of  proof  negating  defen- 
dant's subjective  actual  belief  or  objective  rea- 
sonableness. Swann  v.  United  States,  648  A.2d 
928,  1994  D.C.  App.  LEXIS  182  (1994). 

Questions  of  law  and  fact. 

—  Defense  of  another,  questions  of  law 

and  fact. 

Issue  as  to  defendant's  relationship  to  apart- 
ment in  which  victim  was  killed  by  defendant, 
who  alleged  that  he  was  protecting  woman  in 
his  home  from  assault  and  rape,  was  jury 
question.  Byrd  v.  U.S.,  312  F2d  357,  1962  U.S. 
App.  LEXIS  3286  (C.A.D.C.  1962). 

—  Elements  of  offense,  questions  of  law 

and  fact. 

Whether  defendants,  who  had  left  victim's 
apartment  upon  victim's  demand  emphasized 
by  his  brandishing  kitchen  knife  and  who  had 
lingered  in  hall  outside  apartment  before  reen- 
tering apartment  and  shooting  victim  had 
killed  with  premeditation  was  jury  question. 
D.C.  Code  §  22-2401.  United  States  v.  Mack, 
466  F2d  333,  1972  U.S.  App.  LEXIS  8681 
(C.A.D.C.  1972),  writ  of  certiorari  denied  by  409 
U.S.  952,  93  S.  Ct.  297,  34  L.  Ed.  2d  223,  1972 
U.S.  LEXIS  986  (1972). 
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Significance  on  issue  of  premeditation  of  vic- 
tim's being  beaten  after  he  was  shot  was  prop- 
erly left  for  interpretation  by  jury  and  not  the 
court.  D.C.  Code  §  22-2401.  United  States  v. 
Mack,  466  F.2d  333,  1972  U.S.  App.  LEXIS 
8681  (C.A.D.C.  1972),  writ  of  certiorari  denied 
by  409  U.S.  952,  93  S.  Ct.  297,  34  L.  Ed.  2d  223, 
1972  U.S.  LEXIS  986  (1972). 

Where  prosecution's  evidence  in  murder  case 
is  insufficient  to  go  to  jury  on  issues  of  premed- 
itation and  deliberation  it  may  not  infuse  vital- 
ity into  the  charge  on  theory  that  defendant,  by 
going  forward  with  evidence,  has  waived  this 
critical  defect.  Belton  v.  United  States,  382  F.2d 
150,  1967  U.S.  App.  LEXIS  5998  (C.A.D.C. 
1967). 

Evidence  was  sufficient  in  murder  prosecu- 
tion to  support  submission  to  jury  of  elements 
of  premeditation  and  deliberation.  Belton  v. 
United  States,  382  F.2d  150,  1967  U.S.  App. 
LEXIS  5998  (C.A.D.C.  1967). 

Existence  of  premeditation  or  deliberation  is 
determinable  from  circumstances  of  case  as  fact 
question  by  jury.  Aldridge  v.  U.S.,  47  F.2d  407, 
1931  U.S.  App.  LEXIS  3454  (1931). 

—  Grade  or  degree  of  offense,  questions  of 
law  and  fact. 

Evidence  in  second-degree  murder  prosecu- 
tion did  not  warrant  submission  to  the  jury  of 
the  issue  of  the  difference  in  the  nature  of 
recklessness  required  for  second-degree  mur- 
der, and  that  required  for  manslaughter. 
United  States  v.  Hinkle,  487  F2d  1205,  1973 
U.S.  App.  LEXIS  7168  (C.A.D.C.  1973). 

Evidence  in  second-degree  murder  prosecu- 
tion was  sufficient  to  support  submission  to 
jury  of  manslaughter  alternative.  Brown  v. 
United  States,  411  F.2d  716,  1969  U.S.  App. 
LEXIS  12584  (C.A.D.C.  1969). 

Jury  may  consider  issue  of  second-degree 
murder  on  indictment  of  first-degree  felony- 
murder only  if  it  finds  some  defect  with  proof  as 
to  felony-murder.  D.C.  Code  §§  22-2401,  22- 
2403.  Fuller  v.  United  States,  407  F2d  1199, 
1967  U.S.  App.  LEXIS  4480  (C.A.D.C.  1967), 
writ  of  certiorari  denied  by  393  U.S.  1120,  89  S. 
Ct.  999,  22  L.  Ed.  2d  125,  1969  U.S.  LEXIS 
2411  (1969). 

Where  government  testimony  did  not  show 
any  motive  for  killing  of  victim  who  had  been  in 
company  of  defendant  the  night  of  homicide  nor 
was  there  any  showing  of  prior  threats  or 
quarrels  which  might  supply  inference  of  pre- 
meditation and  deliberation  in  defendant's  kill- 
ing of  victim  by  multiple  stab  wounds  inflicted 
with  knife  defendant  had  been  carrying  with 
him,  that  night,  government's  evidence  was 
insufficient  to  warrant  submission  of  an  issue  of 
premeditation  and  deliberation  to  jury  and  de- 
fendant's motion  for  acquittal  of  first-degree 
murder  should  have  been  granted  at  conclusion 
of  prosecution's  case.  D.C.  Code  1961,  §§  22- 


2401,  22-2403.  Austin  v.  United  States,  382 
F2d  129,  1967  U.S.  App.  LEXIS  5997  (C.A.D.C. 
1967). 

In  prosecution  for  perpetrating  a  robbery  and 
for  killing  a  person  in  course  of  perpetrating  it, 
evidence  was  sufficient  to  submit  issue  of  sec- 
ond-degree murder  to  jury.  Kitchen  v.  U.S.,  221 
F2d  832,  1955  U.S.  App.  LEXIS  3583  (C.A.D.C. 
1955). 

Whether  or  not  reflection  and  consideration 
amounting  to  deliberation  required  for  first- 
degree  murder  actually  occurred  must  be  deter- 
mined by  jury,  properly  instructed  by  court, 
from  circumstances  preceding,  and  surround- 
ing the  killing.  Weakley  v.  U.S.,  198  F.2d  940, 
1952  U.S.  App.  LEXIS  3260  (C.A.D.C.  1952). 

Evidence  that  defendant  found  deceased  with 
a  woman  with  whom  defendant  was  friendly, 
that  some  discussion  ensued,  and  that  later  all 
went  outside,  where  an  altercation  occurred 
and  defendant  cut  deceased  with  a  knife  result- 
ing in  death,  was  sufficient  evidence  of  deliber- 
ation and  premeditation  to  go  to  jury  upon 
charge  of  first-degree  murder.  D.C.  Code  1940, 
§§  22-2401,  22-2403.  Thomas  v.  U.S.,  158  F2d 
97,  1946  U.S.  App.  LEXIS  2341  (1946). 

Where  the  evidence  was  sufficient  for  jury  on 
charge  of  first-degree  murder  and  jury  was 
properly  instructed,  court's  refusal  to  direct  a 
verdict  on  first-degree  murder  charge  could  not 
be  held  to  have  erroneously  influenced  jury  in 
reaching  its  verdict  of  second-degree  murder. 
D.C.  Code  1940,  §§  22-2401,  22-2403.  Thomas 
V.  U.S.,  158  F2d  97, 1946  U.S.  App.  LEXIS  2341 
(1946). 

The  trial  court  in  murder  prosecution  was 
not  under  duty  to  weigh  evidence  and  deter- 
mine whether  defendant  was  guilty  of  murder 
or  manslaughter,  but  merely  to  determine  the 
preliminary  question  whether  there  was  such  a 
complete  absence  of  evidence  on  issue  of  man- 
slaughter as  to  require  that  it  be  taken  from  the 
consideration  of  the  jury.  Kinard  v.  U.S.,  96  F.2d 
522,  1938  U.S.  App.  LEXIS  3512  (1938). 

—  In  general. 

Criminal  responsibility  of  defendant  for  sec- 
ond-degree murder  with  respect  to  fatal  shoot- 
ing occurring  during  struggle  with  deceased 
was  for  jury.  Young  v.  United  States,  369  F.2d 
959,  1966  U.S.  App.  LEXIS  4871  (C.A.D.C. 
1966). 

In  a  prosecution  for  murder  in  the  second 
degree,  evidence  that,  during  a  struggle  be- 
tween defendant  and  his  sister,  defendant  shot 
twice  in  the  same  general  direction,  and  the 
second  shot  killed  defendant's  sister-in-law, 
held  to  authorize  a  refusal  to  direct  an  acquit- 
tal. Liggins  V.  U.S.,  297  F  881,  1924  U.S.  App. 
LEXIS  2910  (1924). 

Jury,  which  was  given  broad  definitions  of 
concept  of  malice  in  prosecution  for  second- 
degree  murder  while  armed  and  assault  with  a 
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dangerous  weapon,  was  free  to  apply  those 
concepts  on  the  basis  of  its  own  findings  of  fact. 
D.C.  Code  1981,  §§  22-502,  22-2403,  22-3202. 
Powell  V.  United  States,  485  A.2d  596,  1984 
D.C.  App.  LEXIS  565  (1984),  writ  of  certiorari 
denied  by  474  U.S.  981, 106  S.  Ct.  420,  88  L.  Ed. 
2d  339,  1985  U.S.  LEXIS  4406,  54  U.S.L.W. 
3328  (1985). 

—  Insanity  or  intoxication,  questions  of 
law  and  fact. 

Question  of  defendant's  mental  responsibility 
for  act  of  shooting  another  was  for  jury  in 
prosecution  for  first-degree  murder.  United 
States  V.  Marshall,  471  F.2d  1051,  1972  U.S. 
App.  LEXIS  7096  (C.A.D.C.  1972). 

Defendant's  sanity  at  time  of  commission  of 
offense  was  question  for  jury  in  murder  prose- 
cution. Parman  v.  United  States,  399  F.2d  559, 
1968  U.S.  App.  LEXIS  6880  (C.A.D.C.  1968), 
writ  of  certiorari  denied  by  393  U.S.  858,  89  S. 
Ct.  109,  21  L.  Ed.  2d  126,  1968  U.S.  LEXIS  797 
(1968). 

On  conflicting  testimony  in  murder  prosecu- 
tion in  which  defendant  raised  defense  of  insan- 
ity, it  could  not  be  said  that  trial  judge,  after 
hearing  all  evidence,  was  required  to  find  that 
evidence  was  sufficient  to  compel  reasonable 
juror  to  entertain  reasonable  doubt  concerning 
accused's  responsibility,  and  hence  trial  judge 
did  not  err  in  refusing  to  direct  judgment  of 
acquittal  of  second-degree  murder  by  reason  of 
insanity.  Stewart  v.  United  States,  394  F.2d 
778,  1968  U.S.  App.  LEXIS  7189  (C.A.D.C. 
1968). 

Expert  testimony  in  support  of  insanity  de- 
fense was  not  sufficient  to  compel  a  reasonable 
juror  to  entertain  a  reasonable  doubt  concern- 
ing the  accused's  responsibility  and  hence  was 
not  sufficient  to  require  judge  to  direct  a  verdict 
of  not  guilty  by  reason  of  insanity,  in  murder 
prosecution.  King  v.  United  States,  372  F.2d 
383,  1966  U.S.  App.  LEXIS  3952  (C.A.D.C. 
1966). 

Whether  defendant  was  insane  at  time  that 
he  murdered  his  wife  was  a  jury  question  to  be 
determined  upon  consideration  of  both  expert 
and  lay  testimony  after  proper  instructions. 
Barkley  v.  United  States,  323  F.2d  804,  1963 
U.S.  App.  LEXIS  4989  (C.A.D.C.  1963). 

Evidence,  in  prosecution  for  murder,  pre- 
sented question  for  jury  as  to  defendant's  in- 
sanity Blocker  v.  United  States,  320  F.2d  800, 
1963  U.S.  App.  LEXIS  4742  (C.A.D.C.  1963), 
writ  of  certiorari  denied  by  375  U.S.  923,  84  S. 
Ct.  269,  11  L.  Ed.  2d  167,  1963  U.S.  LEXIS  212 
(1963). 

In  murder  prosecution,  where  only  three  of 
eleven  psychiatrists  could  say  that  killings  in 
question  were  product  of  defendant's  mental 
disease  or  defect,  evidence  was  insufficient  to 
raise,  as  a  matter  of  law,  reasonable  doubt  as  to 
defendant's  sanity  and  conflict  in  medical  tes- 


timony became  issue  for  jury.  Williams  v.  U.S., 
312  F2d  862,  1962  U.S.  App.  LEXIS  3538 
(C.A.D.C.  1962). 

Evidence  of  mental  abnormality  of  defen- 
dant, in  addition  to  evidence  that  his  I.Q.  was 
only  68,  entitled  defendant  to  submission  of 
issue  of  mental  defect  in  homicide  prosecution. 
Williams  v.  U.S.,  312  F2d  862,  1962  U.S.  App. 
LEXIS  3538  (C.A.D.C.  1962).  " 

Government,  which  did  not  request  instruc- 
tion or  examine  expert  witnesses  as  to  defen- 
dant's cognition,  volition  or  capacity  to  control 
behavior,  although  defendant,  at  one  time,  had 
been  adjudged  mentally  incompetent  to  stand 
trial,  and  which  did  not  offer  any  evidence  on 
issue  of  mental  competency,  so  that  its  case 
consisted  solely  of  evidence  of  events  of  shoot- 
ing by  defendant  and  cross-examination  of  de- 
fense experts  who  could  not  say  whether  men- 
tal disturbance  produced  killing,  did  not 
sustain  its  burden  of  proof  under  Durham  v. 
United  States,  94  U.S.App.D.C.  228,  214  F.2d 
862,  and  Davis  v.  United  States,  160  U.S.  469, 
16  S.Ct.  353,  40  L.Ed.  499,  and  directed  verdict 
should  have  been  entered  finding  defendant  not 
guilty  by  reason  of  insanity.  Frigillana  v.  U.S., 
307  F2d  665,  1962  U.S.  App.  LEXIS  4770 
(C.A.D.C.  1962). 

Question  whether  defendant  sustained  de- 
fense of  insanity  in  homicide  prosecution  was 
for  jury.  Frigillana  v.  U.S.,  307  F2d  665,  1962 
U.S.  App.  LEXIS  4770  (C.A.D.C.  1962). 

In  homicide  prosecution,  evidence  raised 
question  for  jury  as  to  whether  defendant  was 
not  guilty  by  reason  of  insanity.  D.C.  Code 
1951,  §  22-2403.  Rose  v.  U.S.,  283  R2d  376, 
1960  U.S.  App.  LEXIS  3589  (C.A.D.C.  1960). 

Where  there  was  strong  showing  of  insanity 
of  defendant  in  murder  prosecution,  more  than 
minimal  evidence  of  sanity  was  necessary  to 
send  case  to  jury  Wright  v.  U.S.,  250  F.2d  4, 
1957  U.S.  App.  LEXIS  4105  (C.A.D.C.  1957). 

Where  four  and  one  half  years  had  elapsed 
between  time  of  homicide  and  time  of  murder 
prosecution,  and  during  that  interval  defen- 
dant had  gone  through  long  courses  of  treat- 
ment in  two  mental  institutions,  fact  that  de- 
fendant was  of  sound  mind  at  time  of 
prosecution  was  not  sufficiently  probative  of 
sanity  at  time  of  homicide  to  take  case  to  jury 
on  issue  of  sanity  Wright  v.  U.S.,  250  F.2d  4, 
1957  U.S.  App.  LEXIS  4105  (C.A.D.C.  1957). 

In  prosecution  of  defendant  for  killing  of  his 
wife's  paramour  who  had  engaged  in  improper 
relations  with  defendant's  wife,  wherein  defen- 
dant asserted  that  he  was  of  unsound  mind  at 
time  of  commission  of  the  homicide,  and  intro- 
duced evidence  of  two  psychiatrists  in  support 
thereof,  evidence  warranted  submission  of 
question  to  jury  Bell  v.  U.S.,  210  F.2d  711,  1953 
U.S.  App.  LEXIS  2708  (C.A.D.C.  1953). 

In  first  degree  murder  prosecution,  whether 
by  reason  of  drunkenness  or  otherwise  ac- 
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cused's  condition  was  such  as  to  make  him 
incapable  of  dehberation  or  premeditation  was 
for  jury  under  conflicting  evidence.  D.C.  Code 
1929,  T.  6,§  21.  McAffee  v.  U.S.,  Ill  F.2d  199, 
1940  U.S.  App.  LEXIS  3609  (1940). 

While  intoxication  per  se  is  no  defense  to  fact 
of  guilt,  stated  condition  of  defendant's  mind  at 
time  of  killing  in  respect  of  ability  to  form 
intent  to  kill,  or  if  formed  to  deliberate  and 
premeditate  thereupon,  is  proper  subject  for 
consideration,  inquiry  and  determination  by 
jury.  Bishop  v.  U.S.,  107  F.2d  297,  1939  U.S. 
App.  LEXIS  2732  (1939). 

In  murder  prosecution,  evidence  presented 
fact  question  for  jury  as  to  defendant's  mental 
competency  when  crime  was  committed.  D.C. 
Code  1951,  §  24-301.  U.S.  v.  Fielding,  148 
FSupp.  46,  1957  U.S.  Dist.  LEXIS  3974 
(D.D.C1957). 

Extent  of  defendant's  intoxication  was  prop- 
erly submitted  to  jury  in  resolving  issue 
whether  defendant  was  incapable  of  forming 
requisite  intent  to  kill  or  of  premeditating  and 
deliberating  homicide.  D.C.  Code  §  22-2401. 
Harris  v.  United  States,  375  A.2d  505,  1977 
D.C.  App.  LEXIS  345  (1977). 

—  Principals  and  accessories,  questions  of 

law  and  fact. 

In  murder  prosecution  against  two  defen- 
dants one  of  whom  shot  the  victim,  whether  the 
codefendant  had  aided  and  abetted  the  offense 
was  for  jury  under  the  evidence.  D.C.  Code 
§§  22-105,  22-2403.  United  States  v. 
Clayborne,  509  F2d  473,  1974  U.S.  App.  LEXIS 
5639  (C.A.D.C.  1974). 

—  Self-defense,  questions  of  law  and  fact. 

It  is  the  function  of  jury,  where  defendant 
urges,  in  the  alternative,  killing  upon  provoca- 
tion in  heat  of  passion  and  self-defense,  under 
proper  instructions  to  determine  whether  ei- 
ther defense  is  available  to  the  defendant  under 
the  circumstances  of  the  particular  case. 
Kinard  v.  U.S.,  96  F2d  522,  1938  U.S.  App. 
LEXIS  3512  (1938). 

If  the  facts  in  the  judgment  of  the  court  are 
not  such  as  to  admit  of  self-defense,  that  issue 
should  not  be  left  to  the  mere  speculation  of  the 
jury  Laney  v  U.S.,  294  F.  412,  1923  U.S.  App. 
LEXIS  2501  (1923). 

Accused  testified  that  he  shot  twice  in  rapid 
succession  from  a  second-story  window  of  his 
house,  but  with  no  intention  of  hitting  de- 
ceased, who,  just  prior  to  the  shooting,  had 
been  throwing  stones  at  him,  one  of  which  had 
gone  through  the  window  and  broken  a  lamp, 
and  that  deceased  was  in  the  act  of  picking  up 
stones  when  accused  went  to  get  his  pistol. 
Deceased  was  shot  in  the  back  at  some  distance 
from  the  house.  Held,  it  was  not  error  to  refuse 
to  submit  to  the  jury  the  question  whether 
defendant  acted  in  self-defense.  Fearson  v. 


U.S.,  10  App.D.C.  536,  1897  U.S.  App.  LEXIS 
3189  (1897). 

When  defendant  raises  claim  of  self-defense, 
trial  court  must  decide,  as  matter  of  law, 
whether  there  is  record  evidence  sufficient  to 
support  the  claim.  Howard  v.  United  States, 
656A.2d  1106, 1995  D.C.  App.  LEXIS  29  (1995). 

It  is  for  the  jury  to  determine  whether  mur- 
der defendant  had  reasonable  grounds  to  be- 
lieve he  was  in  imminent  danger  of  bodily 
harm,  thereby  justifying  appropriate  self-de- 
fense measures.  Bowler  v.  United  States,  480 
A.2d  678,  1984  D.C.  App.  LEXIS  571  (1984). 

While  issue  of  self-defense  is  always  question 
of  fact  for  jury,  question  of  whether  self-defense 
can  be  invoked  under  evidence  adduced  is  ques- 
tion of  law  for  trial  court  in  first  instance. 
Mitchell  V.  United  States,  399  A.2d  866,  1979 
D.C.  App.  LEXIS  296  (1979). 

Review. 

—  Determination  and  disposition,  review. 

Since  it  could  not  be  said  that  defendants, 
whose  first  trial  on  charge  of  second-degree 
murder  ended  with  a  declaration  of  mistrial 
and  who  were  then  reindicted  and  found  guilty 
on  charge  of  first-degree  murder,  were  not  prej- 
udiced by  having  to  defend,  on  the  retrial, 
against  the  higher,  illegal  charge,  the  Court  of 
Appeals  would  not,  under  those  circumstances, 
remand  the  case  with  directions  to  simply  enter 
convictions  for  second-degree  murder.  D.C. 
Code  §§  22-2401,  22-2403.  United  States  v. 
Jamison,  505  F2d  407,  1974  U.S.  App.  LEXIS 
6511  (C.A.D.C.  1974). 

Where  prosecutor's  improper  closing  and  re- 
buttal arguments  were  so  highly  prejudicial  as 
to  require  reversal  of  conviction  of  defendant 
who  relied  upon  insanity  as  a  defense  and  was 
convicted  of  first-degree  murder  and  assault 
with  intent  to  kill  while  armed,  judgment  of 
conviction  of  codefendant,  who  was  charged  as 
an  aider  and  abettor,  asserted  lack  of  intent  to 
commit  murder,  and  was  convicted  of  second- 
degree  murder,  would  also  be  nullified.  D.C. 
Code  §§  22-105,  22-501,  22-502,  22-2401,  22- 
2403,  22-3202.  United  States  v.  Hawkins,  480 
F2d  1151,  1973  U.S.  App.  LEXIS  9498 
(C.A.D.C.  1973). 

An  appellate  court  can  order  entry  of  convic- 
tion as  to  second-degree  murder  when  evidence 
is  insufficient  only  as  to  premeditation.  Fuller  v. 
United  States,  407  F2d  1199,  1967  U.S.  App. 
LEXIS  4480  (C.A.D.C.  1967),  writ  of  certiorari 
denied  by  393  U.S.  1120,  89  S.  Ct.  999,  22  L.  Ed. 
2d  125,  1969  U.S.  LEXIS  2411  (1969). 

Where  defendant's  conviction  for  first-degree 
murder  was  set  aside  because  of  prosecution's 
failure  to  establish  premeditation  but  evidence 
as  to  guilt  of  second-degree  murder  was  over- 
whelming, case  would  be  remanded  to  trial 
court  for  sentencing  for  second-degree  murder 
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without  new  trial.  Hemphill  v.  United  States, 
402  F.2d  187,  1968  U.S.  App.  LEXIS  6575 
(C.A.D.C.  1968). 

Where  defendant  in  homicide  prosecution 
was  not  prejudiced  by  trial  court's  alleged  error 
of  submission  of  first-degree  murder  when 
there  was  no  evidence  of  premeditation  and 
deliberation  and  jury  returned  verdict  of  sec- 
ond-degree murder.  Court  of  Appeals  would  not 
remand  cause  to  district  court  with  directions 
to  enter  judgment  of  guilty  of  murder  in  second- 
degree  unless  district  court  determines  that 
new  trial  is  in  interest  of  justice.  Howard  v. 
United  States,  389  F.2d  287,  1967  U.S.  App. 
LEXIS  4276  (C.A.D.C.  1967). 

Defendant  was  not  entitled  to  new  trial, 
though  government  witness  recanted  his  testi- 
mony one  year  after  defendant  was  convicted  of 
second  degree  murder  while  armed,  as  defen- 
dant did  not  show  that  new  trial  would  proba- 
bly produce  acquittal;  jury  apparently  con- 
victed defendant  as  aider  and  abettor,  and 
testimony  of  three  nonrecanting  witnesses  es- 
tablished that  defendant  aided  in  crime  by 
concealing  homemade  knife  used  to  stab  victim. 
D.C.  Code  1981,  §§  22-2403,  22-3202.  Graham 
V.  United  States,  703  A.2d  825,  1997  D.C.  App. 
LEXIS  268  (1997). 

Motions  judge  did  not  abuse  discretion  in 
denying  defendant's  motion  for  new  trial,  which 
was  based  on  recantation  of  government  wit- 
ness in  one-page  affidavit  one  year  after  defen- 
dant's conviction  for  second-degree  murder 
while  armed,  though  motions  judge  had  not 
presided  over  trial  and  did  not  hold  hearing  on 
motion,  as  witness  offered  no  evidence  for  claim 
he  testified  under  duress,  and  his  claim  of  not 
witnessing  victim's  killing  was  belied  by  his 
pleading  guilty  to  manslaughter  while  armed 
in  connection  with  victim's  death.  D.C.  Code 
1981,  §§  22-2403,  22-3202.  Graham  v.  United 
States,  703  A.2d  825,  1997  D.C.  App.  LEXIS 
268  (1997). 

While  prosecutor's  statements,  indirectly  al- 
luding to  the  fact  that  defendant  did  not  testify, 
did  not  alone  require  reversal,  this  error  was 
but  one  in  a  myriad  of  errors  which  so  preju- 
diced the  jury  as  to  deny  defendant  a  fair  trial 
on  charge  of  second-degree  murder.  D.C.  Code 
1981,  §§  22-2403,  22-3202.  Bowler  v.  United 
States,  480  A.2d  678,  1984  D.C.  App.  LEXIS 
571  (1984). 

Where  prosecution  had  already  established 
beyond  reasonable  doubt  defendant's  factual 
culpability  on  charges  of  murder  and  arson  and 
error  in  denying  appointment  of  private  psychi- 
atrist to  assist  defendant  in  determining 
whether  proper  basis  for  insanity  defense  ex- 
isted did  not  contaminate  jury  finding  of  factual 
issue,  it  was  unnecessary  to  retry  defendant  on 
remand  on  other  than  insanity  question.  D.C. 
Code  §§  22-401,  22-2403,  22-3202.  Gaither  v. 


United  States,  391  A.2d  1364,  1978  D.C.  App. 
LEXIS  311  (1978). 

Where  trial  court,  in  prosecution  for  second- 
degree  murder,  gave  full  and  proper  instruc- 
tions on  self-defense  and  evidence  was  such 
that  refusal  to  give  manslaughter  instruction 
constituted  reversible  error,  case  was  an  appro- 
priate one  for  the  Government  to  consider  its 
consent  to  entry  of  judgment  of  guilty  of  man- 
slaughter on  remand  and  for  the  trial  court  to 
consider  such  a  final  disposition.  D.C.  Code 
§  22-2403.  Pendergrast  v.  United  States,  332 
A.2d  919,  1975  D.C.  App.  LEXIS  326  (1975). 

—  In  generaL 

Fact  that  government's  notice  of  appeal  of 
trial  court's  order  denying  its  request  to  admit 
Drew  evidence  in  second-degree  murder  prose- 
cution was  filed  before  issuance  of  trial  court's 
written  order  did  not  render  appeal  fatally 
premature;  government  appealed  based  upon 
trial  court's  oral  ruling,  written  order  did  not 
deviate  in  substance  from  such  oral  ruling,  and 
defendant  failed  to  establish  any  prejudice, 
harassment,  or  delay  D.C.  Code  1981,  §§  22- 
2403,  22-3202;  Court  of  Appeals  Rule  4(b)(1). 
United  States  v.  Williams,  697  A.2d  1244,  1997 
D.C.  App.  LEXIS  165  (1997). 

—  Matters  reviewable. 

That  appellate  court  might  have  reached 
different  conclusion  from  that  of  jury  on  ques- 
tion whether  accused  in  first-degree  murder 
prosecution  fired  shot  purposely  or  not,  would 
not  justify  court  in  substituting  its  views  on 
weight  of  evidence  for  those  of  jury.  D.C.  Code 
1929,  T.  6,  §  21.  Jordon  v.  U.S.,  87  F2d  64, 1936 
U.S.  App.  LEXIS  2780  (1936). 

On  appeal  from  conviction.  Court  of  Appeals 
could  consider  actual  testimony  of  child  at  trial 
in  reviewing  and  evaluating  trial  court's  exer- 
cise of  discretion  in  determining  whether  child 
was  competent  to  testify  D.C.  Code  §§  22-2403, 
22-3202,  22-3203.  Smith  v.  United  States,  414 
A.2d  1189,  1980  D.C.  App.  LEXIS  290  (1980). 

Judgment  as  to  credibility  of  two  witnesses, 
who  were  questioned  by  trial  judge  in  connec- 
tion with  defendant's  allegations  that  govern- 
ment witnesses  had  been  discussing  second- 
degree  murder  trial  with  spectator,  was  that  of 
trial  court.  D.C.  Code  §§  17-305,  22-2403. 
Parker  v.  United  States,  363  A.2d  975,  1976 
D.C.  App.  LEXIS  377  (1976). 

—  Presentation    and    reservation  of 
grounds  for  review. 

Proper  standard  for  review  of  District  of 
Columbia  prisoner's  collateral  attack  on  malice 
instruction  in  first-degree  murder  prosecution 
was  not  "plain  error"  but  "cause  and  actual 
prejudice."  18  U.S.C.  §  2255;  Fed.Rules 
Cr.Proc.  Rule  52(b),  18  U.S.C;  D.C.  Code  1981, 
§§  22-2401,  22-2403.  U.S.  v.  Frady  102  S.Ct. 
1584,  1982  U.S.  LEXIS  95  (U.S.Dist.Col.  1982). 
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In  murder  prosecution,  admission  of  testi- 
mony by  decedent's  wife  that  her  marriage  was 
trouble-free  did  not  constitute  plain  error  and 
hence  was  not  reviewable,  where  no  objection  to 
its  admission  was  made.  D.C.  Code  §§  22-2401, 
22-2403;  Fed.Rules  Crim.Proc.  rule  52(b),  18 
U.S.C.  United  States  v.  Smith,  490  F.2d  789, 
1974  U.S.  App.  LEXIS  10651  (C.A.D.C.  1974). 

Failure  in  second-degree  murder  prosecution 
to  give  limiting  instruction  concerning  evi- 
dence, which  pertained  to  prior  assaults  on 
victim-child  by  defendant,  which  was  relevant 
and  material  to  issues  of  malice,  intent  and 
willfulness  and  which  refuted  defendant's  con- 
tention that  burning  of  child  was  accidental 
since  defendant  felt  kindly  toward  him,  was  not 
plain  error.  D.C.  Code  §§  22-2403,  22-2405. 
United  States  v  Thomas,  459  F.2d  1172,  1972 
U.S.  App.  LEXIS  11077  (C.A.D.C.  1972). 

Failure  in  second-degree  murder  prosecution 
to  strike  victim's  mother's  testimony  that  upon 
her  becoming  angry  with  defendant  for  beating 
victim  "[defendant]  strangled  me  and  he 
slapped  me  and  about  that  time  I  was  pregnant 
with  his  child,"  or  to  declare  a  mistrial  sua 
sponte  because  of  such  testimony  was  not  plain 
error.  D.C.  Code  §§  22-2403,  22-2405.  United 
States  V.  Thomas,  459  F.2d  1172, 1972  U.S.  App. 
LEXIS  11077  (C.A.D.C.  1972). 

Admission,  in  second-degree  murder  prosecu- 
tion brought  against  defendant  who  allegedly 
pushed  wife  from  porch  thereby  causing  inju- 
ries resulting  in  her  death,  of  testimony  that 
defendant  had  struck  wife  with  chair  seven 
months  prior  to  alleged  homicide,  without  in- 
struction that  such  evidence  came  in  only  on 
issue  of  malice,  was  plain  error  requiring  rever- 
sal, though  such  instruction  had  not  been  re- 
quested, where  there  had  been  extensive  collo- 
quy at  bench  over  admissibility  of  such 
evidence  and  no  one  disputed  that  it  was  ad- 
missible only  to  prove  malice.  D.C.  Code  §  22- 
2403;  Fed.Rules  Crim.Proc.  rules  30,  52(b),  18 
U.S.C.  United  States  v.  McClain,  440  F.2d  241, 
1971  U.S.  App.  LEXIS  12190  (C.A.D.C.  1971). 

Error  in  murder  prosecution  instruction  stat- 
ing that  in  determining  whether  act  is  done 
with  malice  aforethought  jury  should  bear  in 
mind  that  every  man  is  presumed  to  intend 
consequences  of  his  act,  without  including  ele- 
ments of  willfulness  or  want  of  justification, 
was  not  plain  error  in  absence  of  other  error  in 
instructions.  Fed.Rules  Crim.Proc.  rule  52(b), 
18  U.S.C;  D.C.  Code  §§  22-2403,  22-3204. 
Mitchell  V.  United  States,  434  F2d  483,  1970 
U.S.  App.  LEXIS  9263  (C.A.D.C.  1970),  writ  of 
certiorari  denied  by  400  U.S.  867,  91  S.  Ct.  109, 
27  L.  Ed.  2d  106,  1970  U.S.  LEXIS  775  (1970). 

Where  trial  judge's  charge  contained  two 
erroneous  instructions  equating  intent  with 
malice  as  essential  ingredient  of  murder  and 
stating  that  law  infers  or  presumes  malice  from 
use  of  deadly  weapon  in  commission  of  homi- 


cide and  both  instructions  were  later  reread  to 
jury  and  jury  returned  verdict,  not  of  first- 
degree  murder,  but  of  murder  in  second  degree 
and  jury  did  not  accept  whole  of  government's 
evidence  bearing  on  degree  of  defendant's  cul- 
pability, instructional  errors  would  be  noticed 
by  Court  of  Appeals  despite  defendant's  failure 
to  object  at  trial  and  would  require  reversal  of 
conviction  of  murder  in  second  degree.  D.C. 
Code  §§  22-2401,  22-3204;  Fed.Rules 
Crim.Proc.  rules  30,  52(b),  18  U.S.C.  United 
States  V.  Wharton,  433  F.2d  451, 1970  U.S.  App, 
LEXIS  11384  (C.A.D.C.  1970). 

Where  indictment  charged  in  separate 
counts  both  first-degree  felony-murder  and 
first-degree  premeditated  murder  and  trial 
judge  charged  with  respect  to  both  felony-mur- 
der and  second-degree  murder,  in  absence  of 
any  request,  motion  or  objection  by  defendant, 
failure  to  further  charge  that  jury,  which  re- 
turned verdicts  of  guilty  both  as  to  felony- 
murder and  as  to  manslaughter  as  lesser  in- 
cluded offense,  should  consider  question  of 
second-degree  murder  only  if  it  determined 
government  had  not  met  its  burden  as  to  some 
element  of  first-degree  murder  charged  was  not 
plain  error  and  was  not  reversible  error.  D.C. 
Code§§  22-2401  to  22-2403.  Fuller  v.  United 
States,  407  F2d  1199,  1967  U.S.  App.  LEXIS 
4480  (C.A.D.C.  1967),  writ  of  certiorari  denied 
by  393  U.S.  1120,  89  S.  Ct.  999,  22  L.  Ed.  2d 
125,  1969  U.S.  LEXIS  2411  (1969). 

In  homicide  prosecution,  omission  to  define 
"malice  aforethought"  and  omission  to  charge 
on  involuntary  manslaughter  constituted  plain 
error,  and  second-degree  murder  conviction 
would  have  to  be  reversed  and  case  remanded 
for  new  trial  even  though  trial  counsel  had  not 
requested  such  charges.  D.C.  Code  1951, §  22- 
2403.  McDonald  v.  U.S.,  284  F2d  232,  1960 
U.S.  App.  LEXIS  3409  (C.A.D.C.  1960). 

Driver/defendant  preserved  for  review  issue 
of  whether  admission  of  hearsay  statement  of 
passenger/driver  that  he  argued  with  another 
passenger  in  driver/defendant's  car  over  who 
would  use  knife  to  stab  passerby  required  sev- 
erance of  driver/defendant's  trial,  in  prosecu- 
tion of  five  defendants  arising  out  of  beating  of 
homeless  man  and  murder  and  assaults  of 
passersby  who  tried  to  intervene,  where  driver/ 
defendant  filed  a  pre-trial  motion  to  sever 
based  on  the  possibility  that  incriminating  out- 
of-court  statements  by  codefendants  might  be 
admitted,  and  at  trial  driver/defendant  ob- 
jected that  passenger/defendant's  hearsay 
statement  would  incriminate  him.  Perez  v. 
United  States,  968  A.2d  39,  2009  D.C.  App. 
LEXIS  57  (2009),  writ  of  certiorari  denied  by 
558  U.S.  975,  130  S.  Ct.  474,  175  L.  Ed.  2d  317, 
2009  U.S.  LEXIS  7527,  78  U.S.L.W.  3237 
(2009),  writ  of  certiorari  denied  by  558  U.S. 
975,  130  S.  Ct.  473,  175  L.  Ed.  2d  317,  2009 
U.S.  LEXIS  7505,  78  U.S.L.W.  3237  (2009). 
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Absent  objection  in  murder  prosecution  to 
allegedly  conflicting  instructions  regarding  im- 
perfect self-defense  and  mitigating  circum- 
stances that  may  reduce  second-degree  murder 
to  manslaughter,  claim  was  reviewable  only  for 
plain  error.  Jackson  v.  United  States,  653  A.2d 
843,  1995  D.C.  App.  LEXIS  10  (1995). 

Conviction  of  assault  to  kill  while  armed,  an 
offense  not  charged  in  indictment,  did  not  con- 
stitute plain  error;  defendant  was  indicted  for 
second-degree  murder  while  armed  and  re- 
quested a  lesser  included  offense  instruction  of 
simple  assault,  defendant's  counsel  accepted 
trial  court's  proposal  to  instruct  on  assault  to 
kill  while  armed  as  tactical  decision,  and  defen- 
dant had  ample  notice  that  he  had  to  defend 
against  evidence  of  malice  aforethought.  D.C. 
Code  1981,  §§  22-501,  22-2403,  22-3202.  Jack- 
son V.  United  States,  650  A.2d  659,  1994  D.C. 
App.  LEXIS  218  (1994). 

Trial  court  did  not  commit  plain  error  in 
failing  to  instruct  jury  on  lesser  included  of- 
fense of  second-degree  felony  murder,  given 
uncertainty  as  to  whether  such  category  even 
existed,  or  whether  it  would  fit  defendant's 
circumstances.  Everetts  v.  United  States,  627 
A.2d  981,  1993  D.C.  App.  LEXIS  158  (1993), 
writ  of  certiorari  denied  by  513  U.S.  848,  115  S. 
Ct.  144,  130  L.  Ed.  2d  84,  1994  U.S.  LEXIS 
5983,  63  U.S.L.W.  3260  (1994). 

Trial  court's  failure  to  sua  sponte  give  special 
instruction  on  causation  was  not  plain  error  in 
voluntary  manslaughter  prosecution,  where 
court  instructed  jury  on  elements  of  voluntary 
manslaughter,  including  requirement  that  Gov- 
ernment proves  that  defendant  inflicted  injury 
upon  victim  from  which  victim  died.  D.C.  Code 
1981,  §§  22-2403,  22-3202.  Doe  v  United 
States,  583  A.2d  670,  1990  D.C.  App.  LEXIS 
310  (1990). 

Where  defendant  in  prosecution  for  second- 
degree  murder  failed  to  object  to  cautionary 
instruction  procedure  adopted  by  court  with 
respect  to  testimony  of  witnesses  regarding 
prior  threatening  statements  and  conduct  by 
defendant  toward  victim,  defendant  had  heavy 
burden  of  demonstrating  that  court  committed 
"plain  error,"  which  is  error  so  clearly  prejudi- 
cial to  substantial  rights  as  to  jeopardize  the 
very  fairness  and  integrity  of  the  trial.  D.C. 
Code  §§  22-2403,  22-3202.  Rink  v.  United 
States,  388  A.2d  52,  1978  D.C.  App.  LEXIS  526 
(1978). 

Where  trial  court  gave  shortened  cautionary 
instructions  immediately  after  testimony  re- 
garding prior  threatening  statements  and  con- 
duct by  defendant  toward  victim,  and  court 
gave  a  full  cautionary  instruction  at  end  of  the 
trial,  defendant  did  not  demonstrate  that  court 
committed  plain  error  by  using  such  cautionary 
instruction  procedure  in  prosecution  for  sec- 
ond-degree murder.  D.C.  Code  §§  22-2403,  22- 


3202.  Rink  v  United  States,  388  A.2d  52,  1978 
D.C.  App.  LEXIS  526  (1978). 

In  homicide  prosecution,  defendant  was  not 
substantially  prejudiced  by  alleged 
prosecutorial  misconduct  in  closing  argument 
which  included  fact  that  prosecutor  suggested 
that  life  meant  "almost  nothing"  to  defendant 
because  he  had  been  in  the  military  and  served 
in  Vietnam.  D.C.  Code  §  22-2403.  Bennett  v. 
United  States,  375  A.2d  499,  1977  D.C.  App. 
LEXIS  344  (1977). 

Plain  error  in  instructions  did  not  occur  in 
second-degree  murder  prosecution  where  in- 
structions given  were  standard  instructions  on 
manslaughter  and  second-degree  murder  and 
no  objection  was  made  to  charge.  D.C.  Code 
§  22-2403.  Curry  v  United  States,  322  A.2d 
268,  1974  D.C.  App.  LEXIS  246  (1974). 

—  Right  of  review. 

Trial  court's  written  pretrial  order  denying 
government's  request  to  introduce  Drew  evi- 
dence in  prosecution  for  second-degree  murder 
and  voluntary  manslaughter  was  appealable, 
though  judge  indicated  at  oral  ruling  that  her 
ruling  was  only  advisory  and  that  trial  judge 
would  have  freedom  to  reconsider  ruling  in 
context  of  trial.  D.C.  Code  1981,  §§  22-2403, 
22-2405,  22-3202,  23-104(a)(l).  United  States  v 
Wilhams,  697  A.2d  1244, 1997  D.C.  App.  LEXIS 
165  (1997). 

Self-defense. 

—  Aggression  or  provocation,  self-defense. 

Generally,  defense  of  self-defense  is  not  avail- 
able to  one  who  provokes  difficulty.  United 
States  V  Grover,  485  F.2d  1039,  1973  U.S.  App. 
LEXIS  8052  (C.A.D.C.  1973). 

Notwithstanding  that  deceased  provoked  the 
original  quarrel,  and  accused  cannot,  after  that 
quarrel  has  ended  or  deceased  has  withdrawn, 
invoke  the  right  of  self-defense  in  a  subsequent 
difficulty  which  he  himself  causes  or  brings  on. 
United  States  v  Peterson,  483  F.2d  1222,  1973 
U.S.  App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of 
certiorari  denied  by  414  U.S.  1007,  94  S.  Ct. 
367,  38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290 
(1973). 

One  cannot  support  a  claim  of  self-defense  by 
a  self-generated  necessity  to  kill;  right  of  hom- 
icidal self-defense  is  granted  only  to  those  free 
from  fault  in  the  difficulty;  it  is  denied  to 
slayers  who  incite  the  fatal  attack,  encourage 
the  fatal  quarrel  or  otherwise  promote  the 
necessitous  occasion  for  taking  life.  United 
States  V  Peterson,  483  F.2d  1222,  1973  U.S. 
App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of  cer- 
tiorari denied  by  414  U.S.  1007,  94  S.  Ct.  367, 
38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290  (1973). 

Fact  that  deceased  struck  the  first  blow,  fired 
the  first  shot  or  made  the  first  menacing  ges- 
ture does  not  legalize  a  self-defense  claim  if  in 
fact  claimant  was  the  actual  provoker.  United 
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States  V.  Peterson,  483  F.2d  1222,  1973  U.S. 
App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of  cer- 
tiorari denied  by  414  U.S.  1007,  94  S.  Ct.  367, 
38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290  (1973). 

One  who  is  the  aggressor  in  a  conflict  culmi- 
nating in  death  cannot  invoke  the  necessities  of 
self-preservation;  only  in  the  event  that  he 
communicates  to  his  adversary  his  intent  to 
withdraw  and  in  good  faith  attempts  to  do  so  is 
he  restored  to  his  right  of  self-defense.  United 
States  V.  Peterson,  483  F.2d  1222,  1973  U.S. 
App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of  cer- 
tiorari denied  by  414  U.S.  1007,  94  S.  Ct.  367, 
38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290  (1973). 

One  cannot  provoke  fight  and  then  rely  on 
claim  of  self-defense  when  such  provocation 
results  in  counterattack  unless  he  has  previ- 
ously withdrawn  from  fray  and  communicated 
such  withdrawal.  Harris  v.  United  States,  364 
F.2d  701,  1966  U.S.  App.  LEXIS  5634  (C.A.D.C. 
1966). 

In  a  murder  case  in  order  to  admit  of  the 
application  of  the  law  of  self  defense,  it  must  be 
shown  that  the  assault  upon  the  defendant  was 
imminently  perilous.  If  it  appears  that  the 
conflict  was  in  any  way  premeditated  by  the 
defendant,  that  defense  can  no  longer  be  set  up. 
He  must  show  that  he  was  attacked  and  that  he 
had  good  reason  to  believe  that  he  was  in 
imminent  peril  of  his  life  or  of  great  bodily 
harm.  Hopkins  v.  U.S.,  4  App.D.C.  430,  1894 
U.S.  App.  LEXIS  3349  (1894). 

The  plea  of  self-defense  is  not  available  to  one 
who  is  not  wholly  free  from  fault  in  bringing  on 
the  difficulty.  Hopkins  v.  U.S.,  4  App.D.C.  430, 
1894  U.S.  App.  LEXIS  3349  (1894). 

Defendant  cannot  claim  self-defense  in  homi- 
cide case,  where  defendant  was  the  aggressor, 
or  if  he  or  she  provoked  the  conflict.  Swann  v. 
United  States,  648  A.2d  928,  1994  D.C.  App. 
LEXIS  182  (1994). 

Defendant  in  homicide  case  is  not  precluded 
from  asserting  imperfect  self-defense  even  if 
defendant  placed  himself  in  position  likely  to 
provoke  the  trouble.  Swann  v.  United  States, 
648  A.2d  928,  1994  D.C.  App.  LEXIS  182 
(1994). 

Defendant  cannot  raise  legitimate  self-de- 
fense claim  when  he  went  out  of  his  way  to  look 
for  trouble.  Brown  v.  United  States,  619  A.2d 
1180,  1992  D.C.  App.  LEXIS  354  (1992). 

On  occasion,  where  defendant  claims  self- 
defense,  defendant's  subjective  belief  of  danger 
can  be  determined  from  objective  circum- 
stances of  killing;  it  is  possible,  therefore,  for 
defendant  to  rely  on  self-defense,  based  on 
circumstantial  evidence  of  reasonable  fear  of 
imminent  serious  bodily  injury,  without  defen- 
dant's own  testimony.  Gray  v.  United  States, 
589  A.2d  912,  1991  D.C.  App.  LEXIS  80  (1991). 

—  Apprehension  of  danger,  self-defense. 

The  essence  of  self-defense  situation  is  a 
reasonable  and  bona  fide  belief  of  the  immi- 


nence of  death  or  great  bodily  harm,  and  heat  of 
passion  may  or  may  not  be  present.  Kinard  v. 
U.S.,  96  F.2d  522,  1938  U.S.  App.  LEXIS  3512 
(1938). 

Before  any  one  is  justified  in  taking  life  under 
the  apprehension  that  he  is  in  danger  of  his 
own  life  or  of  serious  bodily  harm  from  the 
violence  of  another,  it  must  appear  that  he  had 
a  reasonable  right  to  believe  from  all  the  facts 
and  circumstances  presented  to  his  mind  that 
he  was  in  such  danger.  The  test  is  not  the  actual 
belief  of  the  accused,  but  whether  a  reasonably 
prudent  person,  similarly  situated,  would  have 
believed  that  he  was  in  such  danger.  Sacrini  v. 
U.S.,  38  App.D.C.  371,  1912  U.S.  App.  LEXIS 
2136  (1912). 

Defendant  is  justified  in  the  use  of  deadly 
force  in  self-defense  if  he  actually  and  reason- 
ably believed  at  the  time  of  the  incident  that  he 
was  in  imminent  danger  of  death  or  serious 
bodily  harm  from  which  he  could  save  himself 
only  by  using  deadly  force  against  the  assail- 
ant. Herbin  v.  United  States,  683  A.2d  437, 
1996  D.C.  App.  LEXIS  188  (1996). 

In  order  to  make  out  legally  cognizable  claim 
of  self-defense,  accused  using  deadly  force  must 
at  time  of  incident  actually  believe  and  reason- 
ably believe  that  he  is  in  imminent  peril  of 
death  or  serious  bodily  harm.  Binion  v.  United 
States,  658  A.2d  187,  1995  D.C.  App.  LEXIS  94 
(1995). 

To  be  acquitted  for  self-defense  in  homicide 
case,  defendant  must  have  had  actual  belief 
both  that  he  or  she  was  in  imminent  danger  of 
serious  bodily  harm  or  death,  and  that  use  of 
deadly  force  was  needed  in  order  to  save  him- 
self or  herself,  and  both  of  those  beliefs  must  be 
objectively  reasonable.  Swann  v.  United  States, 
648  A.2d  928,  1994  D.C.  App.  LEXIS  182 
(1994). 

Defendant's  actual  belief  both  in  presence  of 
danger  and  need  to  resort  to  force,  even  if  one  or 
both  beliefs  be  objectively  unreasonable,  consti- 
tutes a  legally  sufficient  mitigating  factor  to 
warrant  finding  of  voluntary  manslaughter 
rather  than  second-degree  murder.  Swann  v. 
United  States,  648  A.2d  928,  1994  D.C.  App. 
LEXIS  182  (1994). 

To  invoke  legitimate  claim  of  self-defense, 
defendant  must  satisfy  the  following  condi- 
tions: there  was  actual  or  apparent  threat; 
threat  was  unlawful  and  immediate;  defendant 
honestly  and  reasonably  believed  that  he  was 
in  imminent  danger  of  death  or  serious  bodily 
harm;  and  defendant's  response  was  necessary 
to  save  himself  from  danger.  Brown  v.  United 
States,  619  A.2d  1180,  1992  D.C.  App.  LEXIS 
354  (1992). 

Defendant  must  have  honestly  and  reason- 
ably believed  that  he  was  in  imminent  danger 
of  death  or  serious  bodily  harm  in  light  of 
surrounding  circumstances  to  be  entitled  to 
self-defense  instruction  in  homicide  prosecu- 


662 


Murder;  Manslaughter 


§  22-2103 


tion.  Brown  v.  United  States,  619  A.2d  1180, 
1992  D.C.  App.  LEXIS  354  (1992). 

To  support  self-defense  claim,  accused  may 
show  prior  acts  of  violence  committed  by  victim 
about  which  accused  knew;  such  evidence  is 
relevant  to  reasonableness  of  accused's  fear  of 
victim.  Harris  v.  United  States,  618  A.2d  140, 
1992  D.C.  App.  LEXIS  316  (1992). 

Right  of  self-defense,  and  especially  degree  of 
force  victim  is  permitted  to  use  to  prevent 
bodily  harm,  is  premised  substantially  on  vic- 
tim's own  reasonable  perceptions  of  what  is 
happening;  victim's  perceptions  may  include, 
for  example,  an  enhanced  sense  of  peril  based 
on  personal  knowledge  that  attacker  has  com- 
mitted prior  acts  of  violence.  Fersner  v.  United 
States,  482  A.2d  387,  1984  D.C.  App.  LEXIS 
486  (1984). 

Victim's  personal  perceptions  are  so  signifi- 
cant that  they  may  justify  use  of  reasonable, 
including  deadly,  force  in  self-defense  even 
though  it  may  afterwards  have  turned  out  that 
appearances  were  false.  Fersner  v.  United 
States,  482  A.2d  387,  1984  D.C.  App.  LEXIS 
486  (1984). 

Victim's  subjective  perceptions  are  prime  de- 
terminative of  right  to  use  force,  and  degree  of 
force  required,  in  self-defense,  subject  only  to 
constraint  that  such  perceptions  be  reasonable 
under  the  circumstances.  Fersner  v.  United 
States,  482  A.2d  387,  1984  D.C.  App.  LEXIS 
486  (1984). 

Defendant's  state  of  mind,  her  reasonable 
apprehension  of  imminent,  serious  bodily 
harm,  with  reference  to  the  victim  during  the 
period  up  to  and  including  the  time  of  the 
killing  was  relevant  to  her  claim  of  self-defense 
in  prosecution  for  second-degree  murder.  D.C. 
Code  §§  22-2403,  22-3202.  Rink  v.  United 
States,  388  A.2d  52,  1978  D.C.  App.  LEXIS  526 
(1978). 

—  Duty  to  retreat,  self-defense. 

Where  homicide  defendant  could  not  be 
found  without  fault  in  bringing  conflict  on,  in 
that  following  prior  verbal  exchange  he  had 
obtained  pistol  from  his  house  and,  while  dis- 
playing weapon  by  back  fence,  dared  victim  to 
come  in  and  threatened  to  kill  victim  if  he  did, 
defendant,  who  asserted  that  fatal  shooting 
was  in  self-defense  but  who  did  not  retreat 
when  victim  came  at  him  with  lug  wrench,  was 
not  so  blameless  that  he  was  entitled  to  fall 
back  on  the  "castle"  doctrine  of  no  retreat  before 
resorting  to  use  of  deadly  force  in  repelling 
attack  on  one  in  his  home.  United  States  v. 
Peterson,  483  F.2d  1222,  1973  U.S.  App.  LEXIS 
9082  (C.A.D.C.  1973),  writ  of  certiorari  denied 
by  414  U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d 
244,  1973  U.S.  LEXIS  1290  (1973). 

Under  District  of  Columbia  law,  one  seeking 
to  justify  homicide  on  ground  of  self-defense 
must  have  retreated  to  the  wall  before  using 


deadly  force.  United  States  v.  Peterson,  483 
F2d  1222,  1973  U.S.  App.  LEXIS  9082 
(C.A.D.C.  1973),  writ  of  certiorari  denied  by  414 
U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973 
U.S.  LEXIS  1290  (1973). 

Self-defense  doctrine  of  retreat  to  the  wall 
was  not  intended  to  enhance  risk  to  the  inno- 
cent; its  proper  application  does  not  require  a 
faultless  victim  to  increase  his  assailant's 
safety  at  the  expense  of  his  own;  the  faultless 
victim  can  stajid  his  ground  and  use  deadly 
force  otherwise  appropriate  if  the  alternative 
were  perilous  or  if  to  him  it  reasonably  ap- 
peared to  be.  United  States  v.  Peterson,  483 
F2d  1222,  1973  U.S.  App.  LEXIS  9082 
(C.A.D.C.  1973),  writ  of  certiorari  denied  by  414 
U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973 
U.S.  LEXIS  1290  (1973). 

The  self-defense  doctrine  of  retreat  to  the 
wall  recognizes  the  principle  that  there  is  no 
duty  to  retreat  from  an  assault  producing  an 
imminent  danger  of  death  or  grievous  bodily 
harm.  United  States  v.  Peterson,  483  F.2d  1222, 
1973  U.S.  App.  LEXIS  9082  (C.A.D.C.  1973), 
writ  of  certiorari  denied  by  414  U.S.  1007,  94  S. 
Ct.  367,  38  L.  Ed.  2d  244,  1973  U.S.  LEXIS 
1290  (1973). 

One  who  through  no  fault  of  his  own  is 
attacked  in  his  home  is  under  no  duty  to  retreat 
therefrom  before  he  may  use  deadly  force  in  his 
self-defense.  United  States  v.  Peterson,  483 
F2d  1222,  1973  U.S.  App.  LEXIS  9082 
(C.A.D.C.  1973),  writ  of  certiorari  denied  by  414 
U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973 
U.S.  LEXIS  1290  (1973). 

Any  rule  of  no  retreat  which  may  protect  an 
innocent  victim  of  affray  would,  like  other  inci- 
dents of  the  forfeited  right  of  self-defense,  be 
unavailable  to  the  party  who  provokes  or  stim- 
ulates the  conflict;  the  "castle"  doctrine  of  no 
retreat  from  attack  in  one's  home  can  be  in- 
voked only  by  one  who  is  without  fault  in 
bringing  the  conflict  on.  United  States  v.  Peter- 
son, 483  F2d  1222,  1973  U.S.  App.  LEXIS  9082 
(C.A.D.C.  1973),  writ  of  certiorari  denied  by  414 
U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973 
U.S.  LEXIS  1290  (1973). 

Before  a  person  can  avail  himself  of  the  plea 
of  self-defense  against  a  charge  of  homicide,  he 
must  do  everything  in  his  power  consistent 
with  his  safety  to  avoid  the  danger,  and  avoid 
the  necessity  of  taking  life.  Laney  v.  U.S.,  294  F. 
412,  1923  U.S.  App.  LEXIS  2501  (1923). 

A  defendant  claiming  the  right  of  self-defense 
is  not  required  to  retreat,  when  he  is  assailed  in 
a  place  where  he  has  a  right  to  be,  unless  by  so 
doing  an  affray  can  be  clearly  avoided.  Laney  v. 
U.S.,  294  F  412,  1923  U.S.  App.  LEXIS  2501 
(1923). 

The  right  of  a  defendant  when  in  imminent 
danger  to  take  life  does  not  depend  upon 
whether  there  was  an  opportunity  to  escape. 
One  under  such  circumstances  is  not  compelled 
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to  step  aside  or  flee.  Marshall  v.  U.S.,  45 
App.D.C.  373,  1916  U.S.  App.  LEXIS  2700 
(1916). 

Mortal  wounding  of  person  by  another,  pre- 
vented from  retreating  by  fierceness  of  former's 
attack,  is  justifiable  homicide.  U.S.  v.  Herbert, 
26  F.Cas.  287,  1856  U.S.  App.  LEXIS  615 
(1856). 

Whether  "castle  doctrine"  required  one  who 
was  attacked  in  his  home,  through  no  fault  of 
his  own,  by  invitee  whose  invitation  was  with- 
drawn, to  retreat  was  unresolved  under  current 
law,  and  thus  court's  failure  to  instruct  on  that 
issue  was  not  plain  error.  Smith  v.  United 
States,  686  A.2d  537,  1996  D.C.  App.  LEXIS 
259  (1996),  writ  of  certiorari  denied  by  522  U.S. 
839,  118  S.  Ct.  115,  139  L.  Ed.  2d  67,  1997  U.S. 
LEXIS  5021,  66  U.S.L.W.  3257  (1997). 

—  In  generaL 

Instigator  of  an  encounter  that  ultimately 
proves  fatal  may  claim  self-defense  if,  prior  to 
fatal  blow,  he  has  attempted  in  good  faith  to 
disengage  himself  from  the  altercation  and  has 
communicated  his  desire  to  do  so  to  his  oppo- 
nent. United  States  v  Grover,  485  F.2d  1039, 
1973  U.S.  App.  LEXIS  8052  (C.A.D.C.  1973). 

Effect  of  disengagement  of  parties  from  alter- 
cation which  had  occurred  one  hour  prior  to 
fatal  shooting  was  to  restore  them  to  status  quo 
ante,  deceased's  privilege  of  self-defense  as  to 
earlier  assault  by  defendant  had  dissipated  at 
time  of  fatal  shooting  and  any  attack  he  might 
have  launched  upon  defendant  would  have  con- 
stituted unlawful  retaliation;  thus,  any  disabil- 
ity of  defendant  due  to  his  prior  aggression  had 
been  lifted  at  time  of  the  fatal  shooting  and  he 
was  not  precluded  from  raising  defense  of  self- 
defense  with  respect  to  the  fatal  shooting. 
United  States  v  Grover,  485  F.2d  1039,  1973 
U.S.  App.  LEXIS  8052  (C.A.D.C.  1973). 

To  kill  or  maim  in  self-defense  there  must 
have  been  a  threat,  actual  or  apparent,  of  the 
use  of  deadly  force  against  the  defender;  the 
threat  must  have  been  unlawful  and  immediate 
and  the  defender  must  have  believed  that  he 
was  in  imminent  peril  of  death  or  serious  bodily 
harm  and  that  his  response  was  necessary  to 
save  himself  therefrom;  such  beliefs  must  not 
only  have  been  honestly  entertained  but  also 
objectively  reasonable  in  light  of  surrounding 
circumstances;  no  less  than  a  concurrence  of 
these  elements  will  suffice.  United  States  v. 
Peterson,  483  F.2d  1222,  1973  U.S.  App.  LEXIS 
9082  (C.A.D.C.  1973),  writ  of  certiorari  denied 
by  414  U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d 
244,  1973  U.S.  LEXIS  1290  (1973). 

Right  of  self-defense  arises  only  when  the 
necessity  begins  and  equally  ends  with  the 
necessity;  never  must  the  necessity  be  greater 
than  when  the  force  employed  defensively  is 
deadly;  the  necessity  must  bear  all  semblance 
of  reality  and  appear  to  admit  no  other  alter- 


native. United  States  v.  Peterson,  483  F.2d 
1222,  1973  U.S.  App.  LEXIS  9082  (C.A.D.C. 
1973),  writ  of  certiorari  denied  by  414  U.S. 
1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973  U.S. 
LEXIS  1290  (1973). 

Doctrine  of  homicidal  self-defense  emerges 
from  the  body  of  the  criminal  law  as  a  limited 
though  important  exception  to  legal  outlawry  of 
the  arena  of  self-help  and  the  settlement  of 
potentially  fatal  personal  conflicts.  United 
States  V  Peterson,  483  F.2d  1222,  1973  U.S. 
App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of  cer- 
tiorari denied  by  414  U.S.  1007,  94  S.  Ct.  367, 
38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290  (1973). 

Self-defense  may  not  be  successfully  claimed 
by  one  who  deliberately  places  himself  in  posi- 
tion where  he  has  reason  to  believe  his  presence 
will  provoke  trouble.  Rowe  v.  United  States, 
370  F.2d  240,  1966  U.S.  App.  LEXIS  4197 
(C.A.D.C.  1966). 

Law  of  self-defense  is  based  on  necessity, 
which  must  bear  all  semblance  to  reality,  and 
appear  to  admit  of  no  alternative.  Holmes  v. 
U.S.,  11  F.2d  569,  1926  U.S.  App.  LEXIS  2541 
(1926). 

One  may  defend  his  domicile  or  his  property 
to  the  extent  of  taking  life,  when  necessary  in 
the  defense  of  his  property,  or  to  protect  himself 
or  those  in  his  charge  from  death  or  bodily 
injury.  Laney  v  U.S.,  294  F.  412, 1923  U.S.  App. 
LEXIS  2501  (1923). 

Self-defense  is  not  available  to  a  defendant 
who  deliberately  puts  himself  in  a  position 
where  he  has  reason  to  believe  that  his  pres- 
ence will  provoke  trouble  even  if  his  purpose  in 
putting  himself  in  that  position  was  benign. 
Outlaw  V  United  States,  806  A.2d  1192,  2002 
D.C.  App.  LEXIS  516  (2002). 

The  trial  court's  refusal  to  allow  defendant  to 
introduce  his  theory  of  self-defense  in  his  open- 
ing statement  was  not  an  abuse  of  discretion,  in 
prosecution  for  murder  and  other  crimes;  de- 
fendant was  allowed  to  describe  how  defendant 
perceived  the  situation  and  explained  how  de- 
fendant feared  for  his  life,  and  defendant  was 
only  prohibited  from  arguing  the  law  of  self- 
defense  in  his  opening  statement.  Lopez  v. 
United  States,  801  A.2d  39,  2002  D.C.  App. 
LEXIS  301  (2002). 

Self-defense  may  not  be  claimed  by  one  who 
deliberately  places  himself  in  position  where  he 
has  reason  to  believe  his  presence  would  pro- 
voke trouble.  Mitchell  v.  United  States,  399 
A.2d  866,  1979  D.C.  App.  LEXIS  296  (1979). 

One  who  commits  an  armed  robbery  forfeits 
his  right  to  claim  the  right  of  self-defense 
against  either  the  intended  victim  or  any  per- 
son intervening  to  prevent  the  crime.  Taylor  v. 
United  States,  380  A.2d  989,  1977  D.C.  App. 
LEXIS  284  (1977). 

"Self-defense"  is  the  use  of  reasonable  force  to 
repel  a  danger  which  a  person  reasonably  be- 
lieves may  cause  him  imminent  bodily  harm. 
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Gezmu  v.  United  States,  375  A.2d  520,  1977 
D.C.  App.  LEXIS  348  (1977). 

—  Voluntary  participation  in  combat,  self- 
defense. 

Where  a  person  voluntarily  participated  in  a 
contest  or  mutual  combat  for  purposes  other 
than  protection,  he  cannot  justify  or  excuse  the 
killing  of  his  adversary  on  the  ground  of  self- 
defense.  Laney  v.  U.S.,  294  F.  412,  1923  U.S. 
App.  LEXIS  2501  (1923). 

Sentence  and  punishment. 

Purpose  and  effect  of  the  "except"  clause  in 
provision  stating  that  whoever  with  malice 
aforethought,  except  as  provided  in  sections 
defining  first-degree  murder,  kills  another  is 
guilty  of  second-degree  murder  is  to  say  that  all 
homicides  with  malice  are  murder  and  punish- 
able by  maximum  of  life  imprisonment  set  forth 
for  murder  in  second-degree  except  those  par- 
ticularly heinous  murders  which  are  listed  in 
first-degree  section  as  punishable  capitally. 
D.C.  Code§§  22-2403,  22-2404.  Fuller  v.  United 
States,  407  F2d  1199,  1967  U.S.  App.  LEXIS 
4480  (C.A.D.C.  1967),  writ  of  certiorari  denied 
by  393  U.S.  1120,  89  S.  Ct.  999,  22  L.  Ed.  2d 
125,  1969  U.S.  LEXIS  2411  (1969). 

Record  sustained  conviction  of  juvenile  of 
manslaughter  and  assault  with  a  deadly 
weapon,  and  decision  of  juvenile  court  that 
juvenile  was  within  its  jurisdiction  and  should 
be  committed  to  custody  of  Department  of  Pub- 
lic Welfare  for  indeterminate  period  was 
proper.  D.C.  Code  §§  22-502,  22-2403.  In  re 
Bumphus,  254  A.2d  400,  1969  D.C.  App.  LEXIS 
267  (App.  1969). 

Speedy  trial  rights. 

Defendant's  allegation  that  14-month 
prearrest  delay  enabled  a  minor  witness  to 
become  a  competent  witness  in  criminal  prose- 
cution was  insufficient  to  support  a  due  process 
claim  in  that  it  was  based  on  pure  speculation, 
14-month  delay  could  easily  have  worked  to 
defendant's  advantage  by  causing  child's  mem- 
ory to  fade,  and  defendant  made  no  claim  that 
presentation  of  his  own  evidence  was  in  any 
way  impaired.  D.C.  Code  §§  22-2403,  22-3202, 
22-3203;  U.S.  Const.  Amend.  5.  Smith  v.  United 
States,  414  A.2d  1189,  1980  D.C.  App.  LEXIS 
290  (1980). 

While  defendant,  who  was  incarcerated  less 
than  two  weeks  following  his  arrest  and  who 
was  free  on  bond  for  pendency  of  entire  pro- 
ceedings, may  have  suffered  some  anxiety  and 
impairment  of  memory  as  a  result  of  17-month 
period  between  his  arrest  and  trial,  which  delay 
was  not  due  to  any  bad  faith  on  part  of  Govern- 
ment, that  prejudice,  when  considered  in  over- 
all context  of  case,  was  not  sufficiently  serious 
to  warrant  dismissal  of  second-degree  murder 
while  armed  charge  against  defendant.  D.C. 
Code    §§  22-2403,    22-3202;    U.S.  Const. 


Amends.  6,  14.  Campbell  v.  United  States,  391 
A.2d  283,  1978  D.C.  App.  LEXIS  566  (1978). 

While  five-month  delay  between  dismissal  of 
Government's  appeal  from  dismissal  of  original 
indictment  and  defendant's  reindictment  for 
second-degree  murder  while  armed  appeared  to 
have  been  somewhat  excessive,  it  did  not  con- 
stitute an  unreasonable  delay,  for  purposes  of 
determining  whether  defendant's  speedy  trial 
rights  were  violated  as  result  of  17-month  delay 
in  bringing  him  to  trial,  where  much  of  that 
time  was  spent  in  obtaining  and  developing 
ballistics  testimony,  and  ballistics  evidence,  to- 
gether with  hearsay  testimony,  constituted 
crux  of  Government's  case.  D.C.  Code  §§  22- 
2403,  22-3202;  U.S.  Const.  Amends.  6,  14. 
Campbell  v.  United  States,  391  A.2d  283,  1978 
D.C.  App.  LEXIS  566  (1978). 

Defendant  was  not  denied  his  right  to  speedy 
trial  as  result  of  17-month  delay  between  arrest 
and  trial  on  second-degree  murder  while  armed 
charge,  one  month  of  which  was  due  to  contin- 
uance sought  by  Government  which  was  unop- 
posed by  defendant,  and  16  months  of  which 
resulted  from  administrative  delay,  taking  of 
an  interlocutory  appeal  and  development  of 
expert  ballistics  testimony,  where  defendant 
did  not  assert  his  right  to  speedy  trial  until 
almost  16  months  after  his  arrest  and  defen- 
dant did  not  suffer  prejudice  sufficiently  serious 
to  warrant  dismissal  of  charge  against  him. 
D.C.  Code  §§  22-2403,  22-3202;  U.S.  Const. 
Amends.  6,  14.  Campbell  v.  United  States,  391 
A.2d  283,  1978  D.C.  App.  LEXIS  566  (1978). 

Defendant  in  prosecution  for  second-degree 
murder  was  not  denied  right  to  speedy  trial  in 
light  of  balancing  of  factors,  including  18- 
month  delay,  lack  of  deliberateness  in  causing 
delay,  failure  of  defendant  to  assert  speedy  trial 
right  in  trial  court  and  absence  of  any  allega- 
tion of  concrete  instances  of  prejudice.  D.C. 
Code  §§  22-2403,  22-3202.  Rink  v.  United 
States,  388  A.2d  52,  1978  D.C.  App.  LEXIS  526 
(1978). 

Verdict. 

Where  separate  counts  charge  both  first- 
degree  murder  and  second-degree  murder,  a 
defendant  desiring  to  have  submitted  the  sec- 
ond-degree count  solely  as  a  lesser  included 
offense  must  make  a  request  for  striking  that 
count,  and  in  absence  of  such  request,  verdict  of 
second-degree  murder  in  addition  to  first-de- 
gree murder  is  akin  to  special  finding  sought  by 
prosecution  and  acquiesced  in  by  defense  as  to 
state  of  mind  concerning  homicide  apart  from 
intent  as  to  felony.  Fuller  v.  United  States,  407 
R2d  1199,  1967  U.S.  App.  LEXIS  4480 
(C.A.D.C.  1967),  writ  of  certiorari  denied  by  393 
U.S.  1120,  89  S.  Ct.  999,  22  L.  Ed.  2d  125,  1969 
U.S.  LEXIS  2411  (1969). 

Convictions  for  both  robbery  and  second  de- 
gree murder  could  stand  even  if  they  were 
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inconsistent  where  the  conviction  of  robbery 
was  consistent  with  the  evidence  and  the  con- 
viction of  second  degree  murder  was  also  con- 
sistent with  the  evidence.  D.C.  Code  1961, 
§§  22-2403,  22-2901.  Jackson  v.  U.S.,  313  F.2d 
572,  1962  U.S.  App.  LEXIS  3288  (C.A.D.C. 
1962). 

Trial  court's  use  of  special  verdict  form  did 
not  confuse  jury  or  prejudice  defendant,  in 
prosecution  for  first-degree  burglary,  murder, 
and  assault  with  intent  to  commit  rape  while 
armed.  D.C.  Code  §§  22-501,  22-1801(a),  22- 
2403,  22-3202.  Harman  v.  United  States,  351 
A.2d  504,  1976  D.C.  App.  LEXIS  468  (1976), 
writ  of  certiorari  denied  by  429  U.S.  841,  97  S. 
Ct.  116,  50  L.  Ed.  2d  110, 1976  U.S.  LEXIS  2668 
(1976). 

Weight  and  sufficiency  of  evidence. 

—  Cause  or  time  of  death,  weight  and 

sufficiency  of  evidence. 

Evidence  sustained  conviction  of  manslaugh- 
ter notwithstanding  defense  of  an  intervening 
cause  of  death.  D.C.  Code  1951,  §  22-2403. 
Ross  V.  U.S.,  267  F.2d  618,  1959  U.S.  App. 
LEXIS  3878  (C.A.D.C.  1959). 

—  Commission  of  or  attempt  to  commit 

other  offense,  weight  and  sufficiency 
of  evidence. 

Evidence,  including  the  testimony  of  an  eye- 
witness involving  all  three  defendants  in  the 
assault  upon  victim,  was  sufficient  to  support 
verdict  of  jury  finding  defendants  guilty  of 
felony-murder  and  assault  with  intent  to  com- 
mit rape  while  armed.  D.C.  Code  §§  22-501, 
22-2401,  22-2403,  22-2801,  22-3202.  United 
States  V.  Heinlein,  490  F.2d  725,  1973  U.S.  App. 
LEXIS  7581  (C.A.D.C.  1973). 

—  Commission  of  or  participation  in  act 

by  accused,  weight  and  sufficiency  of 
evidence. 

Evidence  was  sufficient  to  establish  defen- 
dant's identity  as  perpetrator  of  second-degree 
murder  while  armed  and  other  offenses;  four 
eyewitnesses,  each  of  whom  had  known  defen- 
dant for  several  years  and  described  the  attack 
in  nearly  identical  fashion,  testified  that  they 
had  opportunity  to  see  defendant  moments  be- 
fore shooting  when  he  asked  each  of  them 
where  victim  was,  that  they  watched  defendant 
shoot  victim  at  close  range,  and  that  they  had 
opportunity  to  see  defendant  moments  after 
shooting,  and  two  of  those  eyewitnesses  testi- 
fied that  defendant  shot  victim  with  same 
weapon  that  he  had  been  seen  carrying  before 
incident.  Adams  v.  United  States,  883  A.2d  76, 
2005  D.C.  App.  LEXIS  469  (2005). 

Evidence  that  defendant  drove  car  to  scene  of 
shootings,  that  he  and  other  occupants  of  car 
called  out  to  intended  victim,  pointed  their 
guns  and  fired  shots,  was  sufficient  to  show 


that  defendant  had  specific  intent  to  kill  in- 
tended victim,  as  required  to  support  conviction 
for  second-degree  murder  of  victim  who  was 
actually  shot.  Williams  v.  United  States,  881 
A.2d  557,  2005  D.C.  App.  LEXIS  453  (2005), 
writ  of  certiorari  denied  by  546  U.S.  1112,  126 
S.  Ct.  1132,  163  L.  Ed.  2d  892,  2006  U.S.  LEXIS 
700  (2006). 

Defendant's  own  testimony  that  he  shot  vic- 
tim and  eyewitness'  testimony  that  he  saw 
defendant  shoot  victim  and  victim  fall  to 
ground  after  bullet  went  through  his  head  was 
sufficient  to  sustain  defendant's  convictions  for 
second-degree  murder  while  armed,  possession 
of  firearm  during  crime  of  violence,  and  carry- 
ing pistol  without  license,  though  neither  gun 
nor  bullet  was  recovered.  D.C.  Code  1981, 
§§  22-2403,  22-3202,  22-3204(b).  Curington  v. 
United  States,  621  A.2d  819,  1993  D.C.  App. 
LEXIS  52  (1993). 

Evidence  that  shooting  victim  gave  nickname 
of  one  of  his  assailants  prior  to  his  death  and 
that  defendant  was  only  person  present  at 
scene  with  that  nickname  was  sufficient  to 
support  second-degree  murder  conviction.  D.C. 
Code  1981,  §§  22-2403,  22-3202.  Gayden  v. 
United  States,  584  A.2d  578,  1990  D.C.  App. 
LEXIS  325  (1990),  writ  of  certiorari  denied  by 
502  U.S.  843,  112  S.  Ct.  137,  116  L.  Ed.  2d  104, 
1991  U.S.  LEXIS  5565,  60  U.S.L.W.  3260 
(1991). 

—  Degree  of  homicide  generally,  weight 

and  sufficiency  of  evidence. 

Evidence  justified  finding  of  malice  warrant- 
ing conviction  of  second-degree  murder  rather 
than  manslaughter,  in  case  arising  out  of  shoot- 
ing following  one  victim's  racial  remark,  in  view 
of  testimony  of  surviving  victims  that  all  vic- 
tims were  standing  motionless  staring  at  code- 
fendant's  gun  when  defendant  came  in,  drew 
his  gun,  and  began  firing.  United  States  v, 
Alexander,  471  F.2d  923,  1972  U.S.  App.  LEXIS 
9972  (C.A.D.C.  1972),  writ  of  certiorari  denied 
by  409  U.S.  1044,  93  S.  Ct.  541,  34  L.  Ed.  2d 
494,  1972  U.S.  LEXIS  457  (1972). 

—  Degree  of  murder,  weight  and  suffi- 

ciency of  evidence. 

Evidence  that  defendant  was  armed  and  was 
threatening  one  individual  with  serious  bodily 
injury,  that  he  was  aware  that  he  was  being 
followed  by  uniformed  special  officer  and  that 
defendant  turned  and  shot  uniformed  officer 
was  sufficient,  apart  from  issue  of  mental  re- 
sponsibility, to  support  verdict  finding  defen- 
dant guilty  of  second-degree  murder  of  the 
officer  and  of  carrying  a  dangerous  weapon. 
D.C.  Code  §§  22-2401,  22-3204.  United  States 
V.  Taylor,  510  F2d  1283,  1975  U.S.  App.  LEXIS 
15297  (C.A.D.C.  1975). 

In  murder  prosecution  against  two  defen- 
dants one  of  whom  shot  the  victim,  evidence 
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including  showing  of  continuous  association  of 
codefendant  with  defendant  who  shot  the  vic- 
tim, their  furtive  consultation  immediately  pre- 
ceding the  murder  and  codefendant's  holding  of 
bags  of  valuables  that  other  defendant  carried 
moments  earlier,  and  standing  close  by  while 
the  defendant  fought  with  and  shot  the  victim 
sustained  conviction  of  second-degree  murder. 
D.C.  Code§§  22-105,  22-2403.  United  States  v. 
Claybome,  509  F.2d  473,  1974  U.S.  App.  LEXIS 
5639  (C.A.D.C.  1974). 

Evidence  sustained  conviction  for  second-de- 
gree murder,  although  it  was  largely  circum- 
stantial and  government's  chief  witness  was 
allegedly  too  intoxicated  at  time  of  event  to 
accurately  perceive  what  occurred.  United 
States  V.  Claybome,  509  F.2d  473,  1974  U.S. 
App.  LEXIS  5639  (C.A.D.C.  1974). 

Evidence  that  defendant  was  alone  with  his 
wife  when  fatal  shot  was  fired,  that  he  was 
somewhat  inebriated  at  the  time,  that  shells 
and  bullet  holes  were  found  throughout  the 
room,  that  lethal  bullet  had  traveled  in  a  down- 
ward trajectory  and  came  to  rest  in  mattress  of 
bed  on  which  wife  was  seated,  and  that  it  was 
unlikely  that  rifle  could  misfire  in  manner 
suggested  by  defendant,  i.e.,  in  an  upward 
trajectory,  was  sufficient  to  form  a  reasonable 
basis  upon  which  to  disbelieve  defendant's  de- 
fense and  to  infer  that  he  shot  his  wife,  thus 
satisfying  causation  and  malice  requirement 
for  second-degree  murder.  D.C.  Code  §  22- 
2403.  United  States  v.  Lucas,  447  F.2d  338, 
1971  U.S.  App.  LEXIS  9284  (C.A.D.C.  1971). 

Evidence  supported  conviction  of  second-de- 
gree murder  by  willful  and  malicious  beating 
and  kicking  victim.  D.C.  Code  §  22-2403.  Lo- 
gan V.  United  States,  411  F.2d  679,  1968  U.S. 
App.  LEXIS  4548  (C.A.D.C.  1968). 

Evidence  sustained  conviction  for  second-de- 
gree murder.  D.C.  Code  1961,  §  22-2403.  Lewis 
V.  United  States,  381  R2d  894,  1967  U.S.  App. 
LEXIS  5799  (C.A.D.C.  1967). 

In  homicide  prosecution  against  decedent's 
wife  and  two  others,  wherein  wife  and  one 
defendant  were  convicted  of  murder  in  second 
degree  and  the  other  defendant  of  manslaugh- 
ter, and  there  was  proof  that  they  had  given 
decedent  a  merciless  beating  and  placed  him  in 
an  automobile  alive  and  later  buried  his  body, 
evidence  on  issue  of  whether  he  had  died  from 
the  beating  or  from  falling  out  of  the  automo- 
bile supported  verdicts  of  guilty.  Simms  v.  U.S., 
248  F2d  626,  1957  U.S.  App.  LEXIS  3842 
(C.A.D.C.  1957). 

Evidence  that  defendant  found  deceased  with 
a  woman  with  whom  defendant  was  friendly, 
that  some  discussion  ensued,  followed  by  an 
altercation  during  which  defendant  cut  de- 
ceased with  a  knife  resulting  in  death,  justified 
a  finding  that  defendant  acted  with  the  malice 
aforethought  essential  to  crime  of  second  de- 
gree murder.  D.C.  Code   1940,  §  22-2403. 


Thomas  v.  U.S.,  158  F2d  97,  1946  U.S.  App. 
LEXIS  2341  (1946). 

Circumstantial  evidence  was  sufficient  to 
sustain  conviction  for  second-degree  murder. 
Morton  v.  U.S.,  147  F2d  28,  1945  U.S.  App. 
LEXIS  2111  (1945). 

Evidence  that  defendant  approached  de- 
ceased and  others  with  a  knife  in  his  hand  and 
wantonly  stabbed  deceased  during  an  alterca- 
tion, resulting  in  death,  warranted  conviction 
of  murder  in  the  second  degree.  U.S.  v.  Ed- 
monds, 63  F.Supp.  968,  1946  U.S.  Dist.  LEXIS 
2946  (D.D.C1946). 

Evidence  was  sufficient  to  support  conviction 
for  second-degree  murder  while  armed;  defen- 
dant had  recently  been  served  with  complaint 
for  divorce  from  victim,  resulting  in  altercation 
in  which  defendant  threatened  victim,  defen- 
dant's brother  testified  that,  on  the  evening  of 
the  murder,  defendant  left  the  house  at  about 
midnight  with  a  nine-millimeter  handgun, 
which,  according  to  expert  testimony,  was  the 
kind  of  weapon  used  in  the  killing,  and  less 
than  a  half  hour  after,  several  eyewitnesses 
observed  a  man  matching  defendant's  descrip- 
tion shoot  the  victim  as  she  sat  in  the  driver's 
seat  of  her  vehicle.  Wilhams  v.  U.S.,  2012  WL 
2159301  (2012). 

Evidence  that  defendant  kept  infant  daugh- 
ters in  scalding  bath  for  lengthy  period  despite 
his  older  daughter's  warnings  that  it  was  too 
hot,  that  infants  would  have  been  squirming 
and  screaming  to  get  out,  and  that  infant 
daughter  who  died  from  bums  was  kept  in  tub 
even  after  defendant  noticed  signs  of  injury  on 
other  infant  after  removing  her  supported  find- 
ing, in  resulting  second-degree  murder  prose- 
cution, that  defendant  acted  in  conscious  disre- 
gard of  an  extreme  risk  of  death  or  serious 
bodily  injury.  Edwards  v.  United  States,  767 
A.2d  241,  2001  D.C.  App.  LEXIS  45  (2001). 

Defendant's  conviction  for  second-degree 
murder  as  aider  and  abettor  was  supported  by 
evidence  that  defendant  was  part  of  group  of 
five  or  six  young  men  that  surrounded  bicyclist 
in  connection  with  apparent  dispute  over 
neighborhood  turf,  that  defendant  stood  behind 
rear  wheel  of  bicycle  and  helped  to  prevent 
bicyclist's  escape  in  that  direction,  that  bicyclist 
was  shot  five  or  six  times,  and  that,  after 
shooting,  defendant  stood  over  bicyclist  and 
gloated  and  uttered  little  slurs.  Davis  v.  United 
States,  735  A.2d  467,  1999  D.C.  App.  LEXIS 
165  (1999). 

Defendant's  conviction  for  second-degree 
murder  was  supported  by  his  admission  that  he 
stabbed  victim  and  by  testimony  describing  the 
mutual  shoving  between  victim  and  defendant 
before  defendant  stabbed  victim.  Herbin  v. 
United  States,  683  A.2d  437,  1996  D.C.  App. 
LEXIS  188  (1996). 

Evidence  of  requisite  malice  supporting  con- 
viction for  second-degree  murder  of  child  was 
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supplied  by  specific  intent  to  inflict  serious 
bodily  harm  by  striking  eight-year-old  girl  in 
the  eye  with  fist,  and,  if  child  did  not  die  as 
result  of  that  blow  alone,  by  evidence  of  drown- 
ing her  in  bathtub.  D.C.  Code  1981,  §  22-2403. 
Byrd  v.  United  States,  618  A.2d  596,  1992  D.C. 
App.  LEXIS  353  (1992). 

Unrefuted  evidence  that  decedent  was  fatally 
shot  at  close  range  after  retreating  to  vehicle 
and  attempting  to  escape  scene  of  attempted 
drug  purchase  proved  requisite  malice  for  sec- 
ond-degree murder  conviction.  D.C.  Code 
1981,§§  22-2403,  22-3202.  Price  v.  United 
States,  602  A.2d  641,  1992  D.C.  App.  LEXIS  22 
(1992). 

Evidence  in  homicide  prosecution  for  death  of 
defendant's  grandmother,  with  whom  he  was 
living,  was  sufficient  to  permit  guilty  verdict  for 
offense  of  second-degree  murder  while  armed. 
D.C.  Code  §§  22-2403  to  22-3202.  Fox  v.  United 
States,  421  A.2d  9,  1980  D.C.  App.  LEXIS  370 
(1980). 

—  In  generaL 

Accused  who  put  on  defense  to  first-degree 
murder  case  did  not  thereby  waive  earlier  mo- 
tion for  acquittal  or  expose  himself  to  death 
penalty  which  government  was  not  entitled  to 
pursue  in  view  of  fact  that  at  close  of  prosecu- 
tion's case  defendant  was  entitled  to  acquittal 
of  first-degree  murder  charge  because  evidence 
adduced  by  prosecution  was  not  sufficient  to 
permit  a  reasonable  man  to  find  that  elements 
of  first-degree  murder  existed  beyond  reason- 
able doubt.  D.C.  Code  1961,  §§  22-2401,  22- 
2403.  Austin  v.  United  States,  382  F.2d  129, 
1967  U.S.  App.  LEXIS  5997  (C.A.D.C.  1967). 

Convictions  on  charges  including  second-de- 
gree murder  while  armed  that  arose  from 
drive-by  shooting  were  supported  by  prior 
statement  by  driver  of  getaway  car  identifying 
defendants  as  the  gunmen,  by  forensic  evidence 
linking  two  recovered  guns  to  the  scene  of  the 
crime  and  linking  each  defendant  to  one  or  the 
other  of  those  guns,  by  fact  that  car  involved  in 
shooting  was  owned  by  one  defendant's  mother 
and  was  discovered  near  home  where  one  of  the 
guns  was  recovered,  and  by  discovery  of  other 
defendant's  fingerprint  in  car.  Johnson  v. 
United  States,  820  A.2d  551,  2003  D.C.  App. 
LEXIS  153  (2003),  writ  of  certiorari  denied  by 
541  U.S.  980,  124  S.  Ct.  1895,  158  L.  Ed.  2d 
481,  2004  U.S.  LEXIS  2684,  72  U.S.L.W.  3633 
(2004). 

—  Insanity  or  other  incapacity,  weight  and 

sufficiency  of  evidence. 

Evidence  sustained  conviction  of  second-de- 
gree murder  despite  defense  of  insanity.  United 
States  V.  Marshall,  471  F.2d  1051,  1972  U.S. 
App.  LEXIS  7096  (C.A.D.C.  1972). 

Conflicting  expert  testimony  on  defendant's 
mental  condition  was  sufficient  to  support  jury 


finding  that  defendant,  tried  and  convicted  of 
second  degree  murder,  was  not  suffering  from  a 
mental  disease.  Strickland  v.  United  States, 
316  F.2d  656,  1963  U.S.  App.  LEXIS  5949 
(C.A.D.C.  1963). 

Evidence  of  defendant's  sanity  at  time  of 
killing  his  wife  was  sufficient  to  sustain  his 
conviction  for  second  degree  murder.  Starr  v. 
U.S.,  264  F.2d  377  (C.A.D.C.  1958). 

In  murder  prosecution,  when  the  issue  of 
insanity  is  properly  raised  by  the  evidence,  the 
burden  is  on  the  government  to  prove  sanity 
beyond  a  reasonable  doubt.  Carter  v.  U.S.,  252 
F.2d  608,  1957  U.S.  App.  LEXIS  4250  (C.A.D.C. 
1957). 

Evidence  that,  inter  alia,  defendant  suffered 
from  severe  personality  disorder  that  caused 
him  on  occasion  to  disassociate  when  his  sexual 
advances  were  rejected,  and  that  while  defen- 
dant was  in  this  state,  he  did  not  have  capacity 
for  choice  or  control,  was  sufficient  to  allow  jury 
to  reasonably  infer  from  all  evidence  that  de- 
fendant had  necessary  mental  capacity  for  first 
degree  burglary  when  he  entered  victim's 
apartment  armed  with  knife  but  that  he  did  not 
have  capacity  for  choice  or  control  when  he 
killed  victim  because  of  a  then  dissociative 
condition.  D.C.  Code  §§  22-501,  22-1801(a),  22- 
2403,  22-3202,  24-301(j).  Harman  v.  United 
States,  351  A.2d  504,  1976  D.C.  App.  LEXIS 
468  (1976),  writ  of  certiorari  denied  by  429  U.S. 
841,  97  S.  Ct.  116,  50  L.  Ed.  2d  110,  1976  U.S. 
LEXIS  2668  (1976). 

—  Malice,  weight  and  sufficiency  of  evi- 

dence. 

Evidence,  including  evidence  that  bullet  en- 
tered victim's  head  on  trajectory  horizontal  to 
floor  and  that  defendant  intentionally  fired  gun 
at  floor  in  room  where  several  persons  were 
present  was  sufficient,  in  second  degree  murder 
prosecution,  to  support  finding  of  express  or 
implied  malice.  D.C.  Code  §  22-2403.  Mitchell 
V.  United  States,  434  F.2d  483,  1970  U.S.  App. 
LEXIS  9263  (C.A.D.C.  1970),  writ  of  certiorari 
denied  by  400  U.S.  867,  91  S.  Ct.  109,  27  L.  Ed. 
2d  106,  1970  U.S.  LEXIS  775  (1970). 

Evidence  of  malice  is  sufficient  to  support  a 
conviction  for  second-degree  murder  if  the  de- 
fendant's conduct  involved  such  wanton  and 
willful  disregard  of  an  unreasonable  human 
risk  as  to  constitute  malice  aforethought,  even 
if  there  is  not  actual  intent  to  kill  or  injure,  or  if 
the  defendant  has  the  specific  intent  to  inflict 
serious  bodily  harm.  Wilson-Bey  v.  United 
States,  903  A.2d  818,  2006  D.C.  App.  LEXIS 
424  (2006),  writ  of  certiorari  denied  by  550  U.S. 
933,  127  S.  Ct.  2248,  167  L.  Ed.  2d  1089,  2007 
U.S.  LEXIS  5173,  75  U.S.L.W.  3607  (2007). 

—  Passion  and  provocation,  weight  and 

sufficiency  of  evidence. 

When  defendant  is  charged  with  second-de- 
gree murder  and  manslaughter  and  defendant, 
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or  government  has  introduced  evidence  of  prov- 
ocation, government  must  prove  absence  or 
inadequacy  of  provocation  beyond  a  reasonable 
doubt  and  it  should  be  explained  to  jury  that 
provocation  is  not  element  of  manslaughter, 
whether  voluntary  or  involuntary,  but  a  de- 
fense to  second-degree  murder.  United  States  v. 
Alexander,  471  F.2d  923,  1972  U.S.  App.  LEXIS 
9972  (C.A.D.C.  1972),  writ  of  certiorari  denied 
by  409  U.S.  1044,  93  S.  Ct.  541,  34  L.  Ed.  2d 
494,  1972  U.S.  LEXIS  457  (1972). 

—  Principals  and  accessories,  weight  and 
sufficiency  of  evidence. 

Evidence  was  sufficient  to  convict  defendant 
of  second-degree  murder,  either  as  an  aider  or 
abettor  or  as  a  co-conspirator,  even  though 
witnesses  described  that  defendant's  gun  failed 
at  site  of  shooting;  witnesses  testified  that  gang 
members  drove  up  to  school  soccer  field,  that 
one  gang  member  went  onto  the  field  and  began 
shooting,  that  when  victim  fell  to  the  ground 
that  same  member  went  to  him,  aimed,  and 
shot  him  again,  that  defendant  was  among  the 
gang  members  who  went  onto  the  field,  and 
that  something  went  wrong  with  the  gun  defen- 
dant was  holding,  causing  it  not  to  fire.  Castil- 
lo-Campos V.  United  States,  987  A.2d  476,  2010 
D.C.  App.  LEXIS  10  (2010),  writ  of  certiorari 
denied  by  131  S.  Ct.  1514,  179  L.  Ed.  2d  336, 
2011  U.S.  LEXIS  1556,  79  U.S.L.W.  3477  (U.S. 
2011). 

Sufficient  evidence  supported  convictions  for 
second-degree  murder  while  armed  and  weap- 
ons charges;  although  defendant  argued  trial 
court  erred  by  not  granting  his  motion  for 
judgment  of  acquittal  since  there  was  no  direct 
evidence  that  he  shot  victim  and  circumstantial 
evidence  was  extremely  weak,  three  govern- 
ment eyewitnesses  implicated  defendant  in  the 
murder  of  victim,  and  jurors  could  reasonably 
conclude  that  government  presented  sufficient 
evidence  to  convict  defendant  of  lesser-included 
offense  of  second-degree  murder  while  armed 
and  weapons  charges  lodged  against  him,  ei- 
ther as  principal  or  as  aider  and  abettor. 
Hartridge  v.  United  States,  896  A.2d  198,  2006 
D.C.  App.  LEXIS  142  (2006),  writ  of  certiorari 
denied  by  549  U.S.  1272, 127  S.  Ct.  1503, 167  L. 
Ed.  2d  242,  2007  U.S.  LEXIS  2963,  75  U.S.L.W. 
3473  (2007). 

Sufficient  evidence  supported  finding  that 
defendant  was  guilty,  as  aider  and  abettor,  of 
murder  where  defendant  shared  common  pur- 
pose with  codefendant  to  kill  victim  in  retalia- 
tion for  stealing  cocaine  from  them,  witness 


saw  defendant,  codefendant,  and  murderer  ar- 
guing with  victim,  codefendant  told  murderer 
to  go  get  pistol,  and  defendant  furnished  mur- 
derer with  weapon.  D.C.  Code  1981,  §§  22- 
2403,  22-3202.  Lyons  v.  United  States,  683  A.2d 
1080,  1996  D.C.  App.  LEXIS  306  (1996). 

Evidence  was  sufficient  for  jury  to  conclude 
that  codefendant  had  aided  and  abetted  mur- 
ders in  question  arising  out  of  alleged  robbery 
and  armed  robbery  thus  refuting  contention 
that  conviction  for  a  second-degree  murder 
while  armed  should  be  reversed,  notwithstand- 
ing that  principal  had  been  found  guilty  of 
first-degree  murder  of  which  codefendant  had 
been  acquitted.  Ellis  v.  United  States,  395  A.2d 
404,  1978  D.C.  App.  LEXIS  570  (1978),  writ  of 
certiorari  denied  by  442  U.S.  913,  99  S.  Ct. 
2830,  61  L.  Ed.  2d  280,  1979  U.S.  LEXIS  2309 
(1979). 

In  second-degree  murder  prosecution  which 
resulted  in  conviction  for  involuntary  man- 
slaughter, evidence  was  sufficient  to  support 
finding  that  defendant,  with  full  knowledge  of 
affray  that  was  taking  place,  voluntarily  and 
without  demand,  returned  a  pistol  to  its  owner 
which  owner  then  used  to  shoot  and  kill  victim, 
and  to  sustain  verdict  convicting  defendant  of 
aiding  and  abetting  homicide.  Stewart  v. 
United  States,  383  A.2d  330,  1978  D.C.  App. 
LEXIS  425  (1978). 

—  Self-defense,  weight  and  sufficiency  of 
evidence. 

Evidence  sustained  conviction  of  second  de- 
gree murder  as  against  contention  that  fatal 
wound  was  inflicted  in  self-defense.  D.C.  Code, 
1940,  §  22-2403.  Parker  v.  U.S.,  158  F.2d  185, 
1946  U.S.  App.  LEXIS  2356  (1946). 

Once  self-defense  issue  was  introduced.  Gov- 
ernment was  required  to  prove  beyond  reason- 
able doubt  that  defendant  had  not  acted  in 
self-defense.  Allen  v.  United  States,  603  A. 2d 
1219,  1992  D.C.  App.  LEXIS  58  (1992),  writ  of 
certiorari  denied  by  505  U.S.  1227,  112  S.  Ct. 
3050,  120  L.  Ed.  2d  916, 1992  U.S.  LEXIS  4713, 
60  U.S.L.W.  3879  (1992). 

Once  raised,  self-defense  is  element  of  homi- 
cide which  must  be  disproved  by  Government 
beyond  reasonable  doubt.  Gray  v.  United 
States,  589  A.2d  912,  1991  D.C.  App.  LEXIS  80 
(1991). 

Evidence  in  homicide  prosecution  was  suffi- 
cient for  jury  to  reasonably  reject  defendant's 
claim  that  he  acted  in  self-defense.  D.C.  Code 
§  22-2403.  Bennett  v.  United  States,  375  A.2d 
499,  1977  D.C.  App.  LEXIS  344  (1977). 


§  22-2104.  Penalty  for  murder  in  first  and  second  degrees. 

(a)  The  punishment  for  murder  in  the  first  degree  shall  be  not  less  than  30 
years  nor  more  than  life  imprisonment  without  release,  except  that  the  court 
may  impose  a  prison  sentence  in  excess  of  60  years  only  in  accordance  with 
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§  22-2104.01  or  §  24-403.01(b-2).  The  prosecution  shall  notify  the  defendant 
in  writing  at  least  30  days  prior  to  trial  that  it  intends  to  seek  a  sentence  of  life 
imprisonment  without  release  as  provided  in  §  22-2104.01;  provided  that,  no 
person  who  was  less  than  18  years  of  age  at  the  time  the  murder  was 
committed  shall  be  sentenced  to  life  imprisonment  without  release. 

(b)  Notwithstanding  any  other  provision  of  law,  a  person  convicted  of 
murder  in  the  first  degree  shall  not  be  released  from  prison  prior  to  the 
expiration  of  30  years  from  the  date  of  the  commencement  of  the  sentence. 

(c)  Whoever  is  guilty  of  murder  in  the  second  degree  shall  be  sentenced  to  a 
period  of  incarceration  of  not  more  than  life,  except  that  the  court  may  impose 
a  prison  sentence  in  excess  of  40  years  only  in  accordance  with  §  24-403.0 l(b- 
2). 

(d)  For  purposes  of  imprisonment  following  revocation  of  release  authorized 
by  §  24-403. 01(b)(7),  murder  in  the  first  degree  and  murder  in  the  second 
degree  are  Class  A  felonies. 

(Mar.  3, 1901,  31  Stat.  1321,  ch.  854,  §  801;  Jan.  30, 1925,  43  Stat.  798,  ch.  115, 
§  1;  Mar.  22,  1962,  76  Stat.  46,  Pub.  L.  87-423,  §  1;  Feb.  26,  1981,  D.C.  Law 
3-113,  §  2,  27  DCR  5624;  Sept.  26,  1992,  D.C.  Law  9-153,  §  2(b),  (c),  39  DCR 
3868;  May  23,  1995,  D.C.  Law  10-256,  §  2(a),  42  DCR  20;  June  8,  2001,  D.C. 
Law  13-302,  §  4(d),  47  DCR  7249.) 


Cross  references.  —  Committing  crime 
when  armed,  additional  penalty,  see  §§  22- 
4501  and  22-4502. 

Good  time  credits,  exceptions,  see  §  24-434. 

Minimum  sentence  upon  imposition  of  life 
imprisonment,  see  §  24-403. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  11-502,  22-2104.01. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2404. 

1973  Ed.,  §  22-2404. 

Effect  of  amendments.  —  D  C.  Law  13-302 
rewrote  the  section  which  had  read: 

"(a)  The  punishment  for  murder  in  the  first 
degree  shall  be  life  imprisonment,  except  that 
the  court  may  impose  a  punishment  of  life 
imprisonment  without  parole  in  accordance 
with  §  22-2104.1.  The  prosecution  shall  notify 
the  defendant  in  writing  at  least  30  days  prior 
to  trial  that  it  intends  to  seek  a  sentence  of  life 
imprisonment  without  parole  as  provided  in 
§  22-2104.1;  provided  that,  no  person  who  was 
less  than  18  years  of  age  at  the  time  the  murder 
was  committed  shall  be  sentenced  to  life  im- 
prisonment without  parole. 

"(b)  Notwithstanding  any  other  provision  of 
law,  a  person  convicted  of  murder  in  the  first 
degree  and  upon  whom  a  sentence  of  life  im- 
prisonment is  imposed  shall  be  eligible  for 
parole  only  after  the  expiration  of  30  years  from 
the  date  of  the  commencement  of  the  sentence. 

"(c)  Whoever  is  guilty  of  murder  in  the  second 
degree  shall  be  sentenced  to  a  maximum  period 
of  incarceration  of  not  less  than  20  years  and 


not  more  than  life.  Notwithstanding  any  other 
provision  of  law,  where  the  maximum  sentence 
imposed  is  life  imprisonment,  a  minimum  sen- 
tence shall  be  imposed  which  shall  not  exceed 
20  years  imprisonment." 

Emergency  legislation.  —  For  temporary 
(90-day)  amendment  of  section,  see  §  4(d)  of 
the  Sentencing  Reform  Emergency  Amendment 
Act  of  2000  (D.C.  Act  13-410,  August  11,  2000, 
47  DCR  7271). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(d)  of  the  Sentencing  Reform  Con- 
gressional Review  Emergency  Amendment  Act 
of  2001  (D.C.  Act  13-462,  November  7,  2000,  47 
DCR  9443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(d)  of  Sentencing  Reform  Congres- 
sional Review  Emergency  Amendment  Act  of 
2001  (D.C.  Act  14-2,  February  2,  2001,  48  DCR 
2239). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(d)  of  Sentencing  Reform  Second 
Congressional  Review  Emergency  Amendment 
Act  of  2001  (D.C.  Act  14-51,  May  2,  2001,  48 
DCR  4370). 

Legislative  history  of  Law  3-113.  —  Law 
3-113,  the  "District  of  Columbia  Death  Penalty 
Repeal  Act  of  1980,"  was  introduced  in  Council 
and  assigned  Bill  No.  3-395,  which  was  referred 
to  the  Committee  on  the  Judiciary.  The  Bill  was 
adopted  on  first  and  second  readings  on  Novem- 
ber 12,  1980  and  December  9,  1980,  respec- 
tively. Signed  by  the  Mayor  on  December  17, 
1980,  it  was  assigned  Act  No.  3-307  and  trans- 
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mitted  to  both  Houses  of  Congress  for  its  re- 
view. 

Legislative  history  of  Law  9-153.  —  For 

legislative  history  of  D.C.  Law  9-153,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2104.1. 

Legislative  history  of  Law  10-256.  —  Law 

10-256,  the  "Pubhc  Safety  and  Law  Enforce- 
ment Support  Amendment  Act  of  1994,"  was 
introduced  in  Council  and  assigned  Bill  No. 


10-628,  which  was  referred  to  the  Committee 
on  the  Judiciary.  The  Bill  was  adopted  on  first 
and  second  readings  on  November  1,  1994,  and 
December  6,  1994,  respectively.  Signed  by  the 
Mayor  on  December  28,  1994,  it  was  assigned 
Act  No.  10-375  and  transmitted  to  both  Houses 
of  Congress  for  its  review.  D.C.  Law  10-256 
became  effective  May  23,  1995. 

Legislative  history  of  Law  13-302.  —  For 
Law  13-302,  see  notes  following  §  22-722. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Arguments  and  conduct  of  counsel. 
Construction  with  federal  law. 
Different  offenses  in  same  transaction. 
Double  jeopardy. 
Eligibility  for  parole. 
Good  time  credit. 
Homicide;  degrees  of  offense. 
Homicide;  degrees  of  offense. 
— First  degree. 
— Second  degree. 
Indictment  and  information. 
Instructions. 

Juvenile  and  youthful  offenders. 
Legislative  intent. 
Life  sentence. 

Nature  and  extent  of  punishment,  generally. 
Notice  of  intent  to  seek  life  sentence. 
Powers  and  duties  of  successor  judges. 
Questions  of  law  or  fact. 
Review. 

— Determination  and  disposition,  review. 
— Harmless  or  reversible  error,  review. 
— In  general. 

Separate  trial  on  issue  of  insanity. 

Validity  of  sentence. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Question  of  guilt  of  murder  and  question  of 
punishment  were  properly  submitted  together, 
defendant  being  permitted  to  introduce  charac- 
ter testimony,  possibly  relevant  to  choice  of 
sentences,  before  submission.  D.C.  Code  1961, 
§  22-2404.  United  States  v.  White,  225  F.  Supp. 
514,  1963  U.S.  Dist.  LEXIS  6247  (D.D.C1963), 
remanded  by  349  F2d  965,  121  U.S.  App.  D.C. 
287,  1965  U.S.  App.  LEXIS  5055  (1965). 

Arguments  and  conduct  of  counsel. 

Defendant  was  not  prejudiced  by  any  defi- 
cient performance  of  counsel  in  failing  to  intro- 
duce additional  mitigation  evidence  during 
penalty  phase  of  capital  murder  trial,  and  thus, 
defendant  was  not  deprived  of  effective  assis- 
tance of  counsel  on  that  basis;  counsel  pre- 
sented substantial  mitigating  evidence,  includ- 
ing testimony  from  nine  witnesses  regarding 


his  terrible  childhood  and  the  abuse  he  suf- 
fered, and  his  religious  conversion,  some  pro- 
posed additional  mitigating  evidence  would 
have  been  cumulative,  expert  testimony  or 
other  mitigation  evidence  as  to  defendant's 
non-violent  character  or  propensity  would  have 
triggered  admission  of  evidence  that  defendant 
committed  a  prior,  brutal  murder,  which  coun- 
sel had  been  successful  in  excluding,  but  which 
trial  court  stated  would  be  admissible  for  rebut- 
tal purposes,  and  the  aggravating  evidence  was 
overwhelming.  Wong  v.  Belmontes,  558  U.S.  15, 
130  S.  Ct.  383,  175  L.  Ed.  2d  328,  2009  U.S. 
LEXIS  8117  (2009). 

Defense  counsel's  allocution  at  sentencing  for 
murder  defendant  was  not  deficient,  nor  did  it 
prejudice  defendant,  and,  as  such,  counsel  did 
not  render  ineffective  assistance;  counsel  op- 
posed government's  requested  sentence  of  life 
imprisonment  without  parole  and  sought  leni- 
ency in  form  of  concurrent  sentencing,  he 
brought  defendant's  family  to  court,  presented 
letter  from  defendant's  mother,  and  urged  trial 
court  to  disregard  resentence  report  writer's 
finding  that  defendant  showed  no  remorse,  and 
defendant  received  minimum  possible  sentence 
for  first-degree  murder.  Kitt  v.  United  States, 
904  A.2d  348,  2006  D.C.  App.  LEXIS  440 
(2006),  writ  of  certiorari  denied  by  552  U.S. 
824,  128  S.  Ct.  180,  169  L.  Ed.  2d  35,  2007  U.S. 
LEXIS  9135,  76  U.S.L.W.  3157  (2007). 

Prosecutor  did  not  mislead  jury  when  he 
stated  that  there  was  little  difference  between 
maximum  penalties  for  first  and  second-degree 
murder  in  view  of  fact  that  punishment  for 
first-degree  murder  was  life  imprisonment  and 
maximum  sentence  for  second-degree  murder 
was  life  imprisonment.  D.C.  Code  1981,  §  22- 
2404(a,  c).  Townsend  v.  United  States,  512  A.2d 
994,  1986  D.C.  App.  LEXIS  380  (1986),  writ  of 
certiorari  denied  by  481  U.S.  1052,  107  S.  Ct. 
2188,  95  L.  Ed.  2d  843,  1987  U.S.  LEXIS  2150, 
55  U.S.L.W.  3776  (1987). 

Prosecutor  understated  benefit  coparticipant 
in  felony-murder  received  when  he  was  permit- 
ted to  plead  guilty  to  second-degree  murder  in 
exchange  for  his  testimony  against  defendant, 
in  view  of  the  fact  that  a  person  convicted  of 
first-degree  murder  must  serve  20  years  before 
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being  eligible  for  parole,  while  there  is  no  such 
mandatory  minimum  time  for  person  convicted 
of  second-degree  murder.  D.C.  Code  1981,  §  22- 
2404(a,  c).  Townsend  v.  United  States,  512  A.2d 
994,  1986  D.C.  App.  LEXIS  380  (1986),  writ  of 
certiorari  denied  by  481  U.S.  1052,  107  S.  Ct. 
2188,  95  L.  Ed.  2d  843,  1987  U.S.  LEXIS  2150, 
55  U.S.L.W  3776  (1987). 

Construction  with  federal  law. 

The  District  of  Columbia  is  not  within  the 
"special  maritime  and  territorial  jurisdiction  of 
the  United  States"  within  meaning  of  federal 
homicide  statute,  and  murder  prosecution  and 
sentence  predicated  upon  acts  assertedly  com- 
mitted within  District  of  Columbia  is  properly 
under  district  statute  and  not  federal  statute. 
D.C.  Code  1961,  §§  22-2401,  22-2404;  U.S. 
Const.  Amend.  5;  Fed. Rules  Crim.Proc.  rules 
25,  32(a,  c),  35,  52(b),  18  U.S.C.  Coleman  v. 
United  States,  334  F.2d  558,  1964  U.S.  App. 
LEXIS  5495  (C.A.D.C.  1964). 

Different  offenses  in  same  transaction. 

Conviction  for  killing  in  the  course  of  a  rape 
cannot  be  had  without  proving  all  the  elements 
of  the  offense  of  rape  so  that  consecutive  pun- 
ishments for  killing  in  the  course  of  rape  and 
rape  are  not  authorized  under  District  of  Co- 
lumbia law.  D.C.  Code  §§  22-2401,  22-2404, 
22-2801,  23-112.  Whalen  v.  U.S.,  100  S.Ct. 
1432,  1980  U.S.  LEXIS  15  (U.S.Dist.Col.  1980). 

For  purposes  of  imposing  cumulative  sen- 
tences under  District  of  Columbia  law,  Con- 
gress intended  rape  to  be  considered  a  lesser 
offense  included  within  the  offense  of  a  killing 
in  the  course  of  a  rape.  D.C.  Code  §§  22-2401, 
22-2404,  22-2801,  23-112.  Whalen  v.  U.S.,  100 
S.Ct.  1432,  1980  U.S.  LEXIS  15  (U.S.Dist.Col. 
1980). 

Offenses  of  murder,  housebreaking,  and  lar- 
ceny each  requires  elements  of  proof  which  are 
not  common  to  other  two  and  each  offense  is 
historically  an  independent  crime.  D.C.  Code 
§  22-2404.  United  States  v  Butler,  462  F.2d 
1195,  1972  U.S.  App.  LEXIS  10266  (C.A.D.C. 
1972). 

Voluntary  manslaughter  while  armed  was 
lesser  included  offense  of  second-degree  murder 
while  armed,  so  that  defendants  could  be  con- 
victed of  manslaughter  offense  after  being 
charged  only  with  murder  offense,  though  at 
time  of  trial,  maximum  penalty  for  manslaugh- 
ter offense  exceeded  maximum  penalty  for  mur- 
der offense  by  $1,000  fine;  two  offenses  had 
identical  elements  except  that  murder  offense 
also  required  malice,  and  court  could  avoid 
misapplication  of  statute  by  refraining  from 
imposing  fine.  D.C.  Code  1981,  §§  22-2403, 
22-2404,  22-2405,  22-3202;  Fed.R.Cr.Proc.  Rule 
31(c),  18  U.S.C;  Criminal  Rule  31(c).  Lee  v. 
United  States,  668  A.2d  822,  1995  D.C.  App. 
LEXIS  252  (1995). 

Double  jeopardy. 

Where  jury  was  authorized  at  first  trial  to 


find  defendant  guilty  of  either  first  degree  mur- 
der or  second  degree  murder,  and  jury  found 
defendant  guilty  of  second  degree  murder,  but 
on  appeal  that  conviction  was  reversed  and  the 
case  was  remanded  for  a  new  trial,  second  trial 
of  defendant  for  first  degree  murder  placed  him 
in  jeopardy  twice  for  same  offense  in  violation 
of  the  constitutional  prohibition  against  double 
jeopardy  and  defendant  had  not  waived  that 
defense  by  making  successful  appeal  of  errone- 
ous conviction  of  second  degree  murder.  D.C. 
Code  1951,  §§  22-401,  22-2401,  22-2404;  U.S. 
Const.  Amend.  5.  Green  v.  U.S.,  78  S.Ct.  221, 
1957  U.S.  LEXIS  1  (U.S.Dist.Col.  1957). 

Where  jury  was  authorized  to  find  defendant 
guilty  of  either  first  degree  murder  or  alterna- 
tively of  second  degree  murder  and  jury  found 
him  guilty  of  second  degree  murder,  defendant, 
by  appealing,  did  not  prolong  his  original  jeop- 
ardy, and  when  his  conviction  for  second  degree 
murder  was  reversed  and  case  remanded  he 
could  not  be  tried  again  for  first  degree  murder 
without  placing  him  in  new  jeopardy.  D.C.  Code 
1951,  §§  22-401,  22-2401,  22-2404;  U.S.  Const. 
Amend.  5.  Green  v.  U.S.,  78  S.Ct.  221,  1957 
U.S.  LEXIS  1  (U.S.Dist.Col.  1957). 

Eligibility  for  parole. 

Prison  officials  did  not  illegally  alter  defen- 
dant's sentence  by  aggregating  three  consecu- 
tive sentences  totaling  18  to  54  years  imposed 
for  federal  bank  robbery  convictions  with  40- 
year  total  minimum  sentences  under  his  two 
consecutive  life  sentences  imposed  for  murders 
under  District  of  Columbia  law  since  all  crimi- 
nal offenses  in  violation  of  United  States  Code 
and  District  of  Columbia  Code  were  federal 
offenses  against  the  same  sovereign  and  defen- 
dant would  not  even  be  eligible  for  consider- 
ation for  parole  on  offenses  until  the  year  2017, 
D.C.  Code  1973,  §§  22-2404,  24-425;  18  U.S.C. 
§  4161.  Bryant  v.  Civiletti,  663  F.2d  286,  1981 
U.S.  App.  LEXIS  18335  (C.A.D.C.  1981). 

Provision  in  statute  that  person  sentenced 
for  first-degree  murder  shall  not  be  eligible  for 
parole  until  20  years  after  he  begins  serving  his 
sentence  applies  only  to  person  convicted  of 
first-degree  murder  upon  whom  sentence  of  life 
imprisonment  is  imposed.  D.C.  Code  §  22- 
2404.  United  States  v.  Howard,  449  F2d  1086, 
1971  U.S.  App.  LEXIS  9212  (C.A.D.C.  1971). 

Good  time  credit. 

District  of  Columbia  Good  Time  Credit  Act 
did  not  supersede  provision  of  statute  providing 
for  20-year  minimum  year  period  of  incarcera- 
tion prior  to  parole  eligibility  for  persons  con- 
victed of  first-degree  murder.  D.C.  Code  1981, 
§§  22-428(a),  22-2402,  22-2404(b).  Poole  v. 
Kelly,  954  F2d  760,  1992  U.S.  App.  LEXIS  1059 
(C.A.D.C.  1992). 

Inmate  serving  mandatory  minimum  sen- 
tence of  20  years  for  conviction  of  first-degree 
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felony-murder  was  entitled  to  credits  under 
District  of  Columbia  Good  Time  Credits  Act; 
statute  under  which  defendant  was  sentenced 
was  not  specifically  exempted  from  provisions 
for  institutional  good  time  credits  under  Act. 
D.C.  Code  1981,  §§  22-2401,  22-2404,  24- 
428(a),  24-434.  Cunningham  v.  Wilhams,  711  F. 
Supp.  644,  1989  U.S.  Dist.  LEXIS  5351  (1989), 
reversed  by  954  F.2d  760,  293  U.S.  App.  D.C. 
329,  1992  U.S.  App.  LEXIS  1059  (1992). 

Homicide;  degrees  of  offense. 

Homicide;  degrees  of  offense. 

—  First  degree. 

Evidence  was  sufficient  to  establish  premed- 
itation and  deliberation,  as  required  in  order  to 
convict  defendant  of  two  counts  of  first-degree 
murder  while  armed  with  aggravating  circum- 
stances, at  trial  of  two  defendants  for  murder 
and  other  crimes  arising  out  of  a  retaliatory 
shooting;  two  victims  died  from  gunshot 
wounds,  witnesses  to  the  shooting  testified  that 
such  defendant  emerged  from  behind  a  dump- 
ster  and  began  shooting  without  provocation, 
and  police  officer  who  heard  the  shooting  testi- 
fied that  he  noticed  a  black  sports  utility  vehi- 
cle (SUV)  with  its  engine  running  near  the 
scene  of  the  crime  and  saw  two  men  run  from 
the  direction  of  the  shooting  and  get  into  the 
SUV.  Mitchell  v.  United  States,  985  A.2d  1125, 
2009  D.C.  App.  LEXIS  651  (2009),  writ  of 
certiorari  denied  by  131  S.  Ct.  226,  178  L.  Ed. 
2d  150,  2010  U.S.  LEXIS  6110,  79  U.S.L.W. 
3201  (U.S.  2010). 

—  Second  degree. 

Second-degree  murder  statute  does  not  de- 
fine substantive  offense  of  second-degree  mur- 
der so  as  to  exclude  therefrom  all  crimes  that 
also  come  within  first-degree  murder  statutes. 
D.C.  Code  §§  22-2403,  22-2404.  Fuller  v 
United  States,  407  R2d  1199,  1967  U.S.  App. 
LEXIS  4480  (C.A.D.C.  1967),  writ  of  certiorari 
denied  by  393  U.S.  1120,  89  S.  Ct.  999,  22  L.  Ed. 
2d  125,  1969  U.S.  LEXIS  2411  (1969). 

Indictment  and  information. 

Statutory  definition  of  crimes  of  first  and 
second-degree  murder  do  not  impel  require- 
ment that  they  be  charged  in  the  alternative,  as 
their  substantive  elements  do  not  confiict.  D.C. 
Code  §§  22-2403,  22-2404.  Fuller  v.  United 
States,  407  R2d  1199,  1967  U.S.  App.  LEXIS 
4480  (C.A.D.C.  1967),  writ  of  certiorari  denied 
by  393  U.S.  1120,  89  S.  Ct.  999,  22  L.  Ed.  2d 
125,  1969  U.S.  LEXIS  2411  (1969). 

Instructions. 

Under  District  of  Columbia  law,  an  accused 
in  a  criminal  trial  is  not  entitled  to  an  instruc- 
tion based  on  evidence  of  mental  weakness 
short  of  legal  insanity,  which  would  reduce  his 
crime  from  first  to  second-degree  murder.  D.C. 


Code  1940,  §§  22-2401,  22-2403,  22-2404. 
Fisher  v.  U.S.,  66  S.Ct.  1318,  1946  U.S.  LEXIS 
2178  (U.S.Dist.Col.  1946). 

Court's  refusal  in  homicide  prosecution  to 
state  that  the  time  one  must  have  for  deliber- 
ation be  "some  appreciable  period  of  time" 
rather  than  "some  period  of  time"  as  originally 
proposed  by  judge  was  compounded  by  charge 
of  court  that  the  time  to  deliberate  may  be  in 
the  nature  of  hours,  minutes  or  seconds.  D.C. 
Code  1961,  §§  22-2401,  22-2404.  Austin  v 
United  States,  382  F.2d  129,  1967  U.S.  App. 
LEXIS  5997  (C.A.D.C.  1967). 

In  prosecution  for  murder  resulting  in  con- 
viction of  second-degree  murder,  the  court's 
charge  covering  premeditation,  malice,  and 
self-defense  was  not  erroneous.  D.C.  Code  1940, 
§§  22-2404,  22-2403.  Thomas  v.  U.S.,  158  R2d 
97,  1946  U.S.  App.  LEXIS  2341  (1946). 

Juvenile  and  youthful  offenders. 

Juvenile's  conviction  of  first-degree  murder 
did  not  preclude  sentencing  under  Youth  Cor- 
rections Act  even  though  penalty  for  first-de- 
gree murder  was  death  or  life  imprisonment.  18 
U.S.C.  §  5005  et  seq.;  D.C.  Code  §  22-2404. 
United  States  v  Howard,  449  F.2d  1086,  1971 
U.S.  App.  LEXIS  9212  (C.A.D.C.  1971). 

Twenty-year-old  defendant,  who  had  been 
convicted  of  first-degree  felony-murder,  as  well 
as  attempted  robbery  while  armed  and  carrying 
a  dangerous  weapon,  in  violation  of  District  of 
Columbia  law,  was  ineligible  to  receive  an  in- 
determinate adult  sentence  pursuant  to  statute 
governing  fixing  of  eligibility  for  parole  at  time 
of  sentencing,  as  recommended  in  report  pre- 
pared in  accordance  with  Federal  Youth  Correc- 
tions Act.  D.C.  Code  §§  22-2401,  22-2404,  22- 
3202,  22-3204;  Fed.Rules  Crim.Proc.  rule  35, 18 
U.S.C;  18  U.S.C.  §§  4208(a)(2),  5010(e). 
United  States  v  Tillman,  374  F.  Supp.  215, 
1974  U.S.  Dist.  LEXIS  9524  (1974). 

Trial  judge  had  discretionary  authority  to 
impose  a  sentence  under  Federal  Youth  Correc- 
tions Act  against  an  accused  who  had  been 
convicted  of  first-degree  felony-murder.  D.C. 
Code  §§  22-2401,  22-2404;  18  U.S.C.  §§  5005 
et  seq.,  5010(a,  b).  United  States  v  Stokes,  365 
A.2d  615,  1976  D.C.  App.  LEXIS  398  (1976). 

The  trial  court's  consideration  of  deterrence, 
punishment,  and  danger  to  the  community  in 
declining  to  impose  sentence  under  the  Youth 
Corrections  Act,  under  which  average  confine- 
ment was  19  months,  against  a  21-year-old 
defendant  who  had  been  convicted  of  exception- 
ally vicious  murder,  was  not  improper.  D.C. 
Code  SCR  Criminal  Rule  11;  D.C.  Code  §  22- 
2404;  18  U.S.C.  §§  5005  et  seq.,  5010,  5010(e). 
Cambrel  v  United  States,  330  A.2d  746,  1975 
D.C.  App.  LEXIS  300  (1975). 

Legislative  intent. 

Under  statutory  proviso  that  in  homicide 
cases  tried  prior  to  March  22,  1962,  and  before 
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court  for  sentence  or  resentence,  judge,  in  sole 
discretion,  may  consider  circumstances  in  mit- 
igation and  aggravation  and  make  determina- 
tion of  whether  case  justifies  hfe  sentence, 
Congress  intended  and  due  process  consider- 
ations required  appropriate  hearing  as  to  all 
factors  bearing  upon  choice  of  sentences,  and 
failure  to  accord  hearing  required  reversal. 
D.C.  Code  1961,  §§  22-2401,  22-2404;  U.S. 
Const.  Amend.  5;  Fed. Rules  Crim.Proc.  rules 
32(a,  c),  35,  52(b),  18  U.S.C.  Coleman  v.  United 
States,  334  F.2d  558,  1964  U.S.  App.  LEXIS 
5495  (C.A.D.C.  1964). 

Life  sentence. 

Defendant's  two  life  sentences  for  murder  in 
the  first  degree  were  not  illegal  on  basis  that 
defendant  never  received  a  minimum  sentence 
as  required  by  law  since  statute  establishing 
that  defendant  would  be  eligible  for  parole  after 
first-degree  murder  conviction  after  expiration 
of  20  years,  notwithstanding  any  provision  of 
law,  was  a  special  statute  which  controlled 
statute  providing  that,  where  maximum  sen- 
tence imposed  is  life  imprisonment,  minimum 
sentence  shall  be  imposed  which  shall  not  ex- 
ceed 15  years.  D.C.  Code  1973,  §§  22-2404, 
24-203.  Bryant  v.  Civiletti,  663  F.2d  286,  1981 
U.S.  App.  LEXIS  18335  (C.A.D.C.  1981). 

Robbery,  which  was  element  of  felony  mur- 
der, could  also  be  used  as  aggravating  factor  to 
raise  defendant's  sentence  to  life  imprisonment 
without  possibility  of  parole  (LWOP);  statutory 
provision  pertaining  to  sentencing  for  murder 
provided  sufficiently  narrow  class  of  murderers 
eligible  for  LWOP  by  restricting  it  to  first- 
degree  murder,  and  permitted  trial  judge  to 
consider  presence  of  aggravating  factors,  such 
as  robbery,  in  imposing  LWOP.  D.C.  Code  1981, 
§§  22-2404(a),  22-2404.1.  Page  v.  United 
States,  715  A.2d  890,  1998  D.C.  App.  LEXIS 
140  (1998),  writ  of  certiorari  denied  by  528  U.S. 
855,  120  S.  Ct.  139,  145  L.  Ed.  2d  118, 1999  U.S. 
LEXIS  5578,  68  U.S.L.W.  3226  (1999). 

Defendant's  sentence  to  life  imprisonment  for 
first-degree  premeditated  murder  satisfied 
mandate  of  statute  that  punishment  of  first- 
degree  murder  shall  be  life  imprisonment,  even 
though  felony-murder  conviction  was  vacated 
to  avoid  double  jeopardy  problem.  D.C.  Code 
1981,  §  22-2404.  Garris  v  United  States,  491 
A.2d  511,  1985  D.C.  App.  LEXIS  375  (1985). 

Nature  and  extent  of  punishment,  gener- 
ally. 

Sentences  imposed  by  trial  court  for  defen- 
dant's convictions  of  murder  in  the  first  degree 
were  not  erroneous  by  trial  court's  failure  to 
explicitly  set  forth  minimum  term  of  incarcer- 
ation since  sentences  for  first-degree  murder 
were  outside  District  of  Columbia  Code  require- 
ment that,  where  maximum  sentence  imposed 
is  life  imprisonment,  minimum  sentence  shall 


be  imposed  which  shall  not  exceed  15  years' 
imprisonment,  but  were  controlled  by  special 
statute  providing  that,  notwithstanding  any 
other  provision  of  law,  person  convicted  of  first- 
degree  murder  and  upon  whom  life  imprison- 
ment sentence  is  imposed  shall  be  eligible  for 
parole  after  expiration  of  20  years.  D.C.  Code 
1973,  §§  22-2404,  24-203.  United  States  v.  Bry- 
ant, 663  F2d  293,  1981  U.S.  App.  LEXIS  18333 
(C.A.D.C.  1981). 

Purpose  and  effect  of  the  "except"  clause  in 
provision  stating  that  whoever  with  malice 
aforethought,  except  as  provided  in  sections 
defining  first-degree  murder,  kills  another  is 
guilty  of  second-degree  murder  is  to  say  that  all 
homicides  with  malice  are  murder  and  punish- 
able by  maximum  of  life  imprisonment  set  forth 
for  murder  in  second-degree  except  those  par- 
ticularly heinous  murders  which  are  listed  in 
first-degree  section  as  punishable  capitally. 
D.C.  Code§§  22-2403,  22-2404.  Fuller  v.  United 
States,  407  F2d  1199,  1967  U.S.  App.  LEXIS 
4480  (C.A.D.C.  1967),  writ  of  certiorari  denied 
by  393  U.S.  1120,  89  S.  Ct.  999,  22  L.  Ed.  2d 
125,  1969  U.S.  LEXIS  2411  (1969). 

Trial  judge  has  no  discretion  when  passing 
sentence  on  first-degree  murder  conviction. 
D.C.  Code  1981,  §  22-2404.  Garris  v.  United 
States,  491  A.2d  511,  1985  D.C.  App.  LEXIS 
375  (1985). 

Where  sentencing  court  considered  alterna- 
tive sentence  under  Youth  Corrections  Act,  and 
found  that  21 -year-old  defendant  would  not 
benefit  from  it,  the  fact  that  the  court  also 
considered  other  factors  did  not  invalidate 
adult  sentence  of  20  years  to  life  in  prison 
imposed  for  murder.  D.C.  Code  SCR  Criminal 
Rule  11;  D.C.  Code  §  22-2404;  18  U.S.C. 
§§  5005  et  seq.,  5010,  5010(e).  Cambrel  v. 
United  States,  330  A.2d  746,  1975  D.C.  App. 
LEXIS  300  (1975). 

Notice  of  intent  to  seek  life  sentence. 

Government's  notice  of  its  intent  to  seek  life 
without  parole  sentence,  which  was  given  to 
defendant  in  writing  at  least  30  days  prior  to 
trial,  but  which  did  not  specify  particular  ag- 
gravating circumstances  government  intended 
to  rely  upon  as  basis  for  sentence,  was  not 
defective,  as  it  gave  defendant  timely  notice  so 
that  he  could  reasonably  assess  whether  to 
plead  guilty  or  proceed  to  trial;  there  was  no 
statutory  requirement  that  notice  had  to  set 
forth  specific  aggravating  factors  that  govern- 
ment intended  to  rely  upon  as  basis  for  life 
without  parole  sentence.  D.C.  Code  1981, 
§§  22-2404(a),  22-2404.1.  Page  v.  United 
States,  715  A.2d  890,  1998  D.C.  App.  LEXIS 
140  (1998),  writ  of  certiorari  denied  by  528  U.S. 
855, 120  S.  Ct.  139, 145  L.  Ed.  2d  118, 1999  U.S. 
LEXIS  5578,  68  U.S.L.W.  3226  (1999). 

Defendant  was  properly  put  on  notice  that 
government  would  be  seeking  sentence  of  life 
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without  possibihty  of  parole  in  murder  prose- 
cution, where  notice  was  filed  with  the  court 
and  transmitted  to  defendant's  counsel  by  fac- 
simile. D.C.  Code  1981,  §  22-2404(a).  Rider  v. 
United  States,  687  A.2d  1348,  1996  D.C.  App. 
LEXIS  286  (1996). 

Powers  and  duties  of  successor  judges. 

Judge  who  deemed  himself  competent  to  act 
upon  post  trial  motions  to  reduce  sentence  and 
vacate  sentence,  after  judge  who  had  pro- 
nounced sentence  retired  and  undertook  no 
new  assignments,  was  not  disqualified  from 
passing  upon  motions  predicated  upon  proviso 
permitting  life  sentences  in  murder  cases  be- 
fore court  for  sentence  or  resentence  by  fact 
that  he  was  not  judge  who  had  originally  pre- 
sided. D.C.  Code  1961,  §§  22-2401,  22-2404; 
U.S.  Const.  Amend.  5;  Fed. Rules  Crim.Proc. 
rules  32(a,  c),  35,  52(b),  18  U.S.C.  Coleman  v. 
United  States,  334  F.2d  558,  1964  U.S.  App. 
LEXIS  5495  (C.A.D.C.  1964). 

Questions  of  law  or  fact. 

Statute  abolishing  mandatory  death  penalty 
in  District  of  Columbia  leaves  for  jury's  deter- 
mination the  question  of  whether  sentence 
shall  be  death  or  life  imprisonment  or,  if  jury 
cannot  agree  on  punishment,  question  is  for  the 
judge.  D.C.  Code  1961,  §§  22-2401,  22-2404. 
Coleman  v.  United  States,  357  F.2d  563,  1965 
U.S.  App.  LEXIS  4172  (C.A.D.C.  1965). 

Review. 

—  Determination  and  disposition,  review. 

Where  defendant  who  was  convicted  of  first- 
degree  murder  and  robbery  was  originally  sen- 
tenced to  "death  by  electrocution"  on  murder 
charge  and  five  to  15  years'  imprisonment  on 
robbery  charge,  but  Court  of  Appeals  held  that 
death  sentence  had  been  erroneously  imposed 
and  directed  district  court  to  resentence  defen- 
dant to  life  imprisonment,  trial  court's  action  in 
altering  sentence  imposed  for  robbery  to  make 
it  run  consecutively  to  life  sentence  imposed  for 
murder  placed  defendant  twice  in  jeopardy  for 
same  offense,  since  original  sentence  for  rob- 
bery was  legal  in  all  respects  and  its  service 
had  begun  before  it  was  changed  from  concur- 
rent to  consecutive,  and  change  in  robbery 
sentence  had  the  effect  of  impermissibly  ex- 
tending time  defendant  would  be  required  to  be 
imprisoned  due  to  robbery  conviction.  18  U.S.C. 
§  3568;  D.C.  Code  §  22-2404.  United  States  v. 
Frady,  607  F2d  383,  1979  U.S.  App.  LEXIS 
14152  (C.A.D.C.  1979). 

Inasmuch  as  recommendation  of  youth  cen- 
ter that  defendant  convicted  of  first-degree  fel- 
ony murder  be  denied  Youth  Corrections  Act 
sentencing  and  be  sentenced  as  an  adult  for  the 
shortest  term  legally  possible  was  based  on 
misinformation  in  that  the  mandatory  mini- 
mum sentence  was  20  years'  imprisonment 


with  no  possibility  of  a  parole,  and  it  appeared 
sentencing  judge  placed  full  reliance  on  the 
recommendation,  resentencing  was  required. 
18  U.S.C.  §  5010(e);  D.C.  Code  §  22-2404. 
United  States  v.  Dancy,  510  F.2d  779,  1975  U.S. 
App.  LEXIS  16781  (C.A.D.C.  1975). 

Where  counsel  and  court  at  original  sentenc- 
ing of  defendant  were  under  mistaken  view 
that  defendant  could  not  be  sentenced  under 
the  Youth  Corrections  Act,  and  on  remand  for 
consideration  of  possibility  of  sentencing  under 
the  Youth  Corrections  Act  defendant  was  not 
granted  right  of  allocution,  case  would  be  re- 
manded to  trial  court  to  afford  defendant  his 
right  of  allocution.  Fed. Rules  Crim.Proc.  rule 
32,  18  U.S.C;  D.C.  Code  §  22-2404.  United 
States  V.  Howard,  470  F2d  374,  1972  U.S.  App. 
LEXIS  7472  (C.A.D.C.  1972). 

Government's  introduction  at  third  murder 
trial  of  crucial  testimony  given  by  defendant  at 
his  first  trial  at  which  he  did  not  have  the 
constitutionally  guaranteed  right  to  assistance 
of  counsel,  impinged  on  defendant's  constitu- 
tional rights  requiring  a  reversal  of  his  convic- 
tion for  felony  murder.  D.C.  Code  1961,  §§  22- 
2401,  22-2404;  U.S.  Const.  Amend.  6.  Harrison 
V.  United  States,  387  F2d  203,  1967  U.S.  App. 
LEXIS  6332  (C.A.D.C.  1967),  reversed  by  392 
U.S.  219,  88  S.  Ct.  2008,  20  L.  Ed.  2d  1047, 
1968  U.S.  LEXIS  1349  (1968). 

Court  of  Appeals,  sitting  en  banc,  set  aside 
death  sentences,  with  directions  that  each  de- 
fendant be  resentenced  to  life  imprisonment  on 
verdicts  of  guilty  of  first-degree  murder;  four 
judges  being  of  view  that  there  was  error  in 
instruction  as  to  penalty  and  that  poll  of  jurors 
did  not  show  unanimity  as  to  punishment,  and 
three  judges  being  of  view  that  guilt  and  pun- 
ishment should  have  been  tried  in  separate 
stages.  D.C.  Code  1961,  §§  22-2401,  22-2404; 
18  U.S.C.  §  2106.  Frady  v.  United  States,  348 
F2d  84,  1965  U.S.  App.  LEXIS  5665  (C.A.D.C. 
1965),  writ  of  certiorari  denied  by  382  U.S.  909, 
86  S.  Ct.  247,  15  L.  Ed.  2d  160,  1965  U.S. 
LEXIS  376  (1965). 

Investigation  conducted  by  court  through 
three  court-appointed  psychiatrists  who  had 
merely  talked  to  defendant  through  cell  bars 
for  a  brief  time  when  defendant  refused  to 
cooperate  with  them  formed  no  adequate  basis 
for  establishing  truth  or  falsity  of  allegation  of 
post-conviction  unsoundness  of  mind  contained 
in  unrefuted  affidavit  of  defendant's  sister  and 
required  remand  for  further  proceedings.  D.C. 
Code  1961,  §  22-2404.  Jones  v.  United  States, 
327  F2d  867,  1963  U.S.  App.  LEXIS  3445 
(C.A.D.C.  1963). 

Statute  mandating  that  punishment  of  first- 
degree  murder  shall  be  life  imprisonment  does 
not  restrain  trial  court  from  vacating  first- 
degree  murder  conviction  to  correct  double 
jeopardy  or  other  constitutional  violation.  D.C. 
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Code  1981,  §  22-2404.  Gams  v.  United  States, 
491  A.2d  511, 1985  D.C.  App.  LEXIS  375  (1985). 

—  Harmless  or  reversible  error,  review. 

In  murder  prosecution  wherein  sole  defense 
was  insanity,  and  defendant's  gibberish  testi- 
mony was  such  as  to  raise  issues  as  to  whether 
defendant  feigned  such  testimony  and  whether 
at  time  of  the  third  trial  his  mental  condition 
represented  his  condition  at  time  of  act 
charged,  cross-examination  disclosing  defen- 
dant's failure  to  take  stand  at  two  previous 
trials  which  resulted  in  convictions  was  errone- 
ous and  was  not  harmless  but  was  sufficiently 
prejudicial  to  warrant  the  granting  of  a  mistrial 
even  though  defense  made  no  request  for  cau- 
tionary instructions.  U.S.  Const.  Amend.  5;  18 
U.S.C.  §  3481;  D.C.  Code  1951,  §§  22-2401, 
22-2404,  24-301.  Stewart  v  U.S.,  81  S.Ct.  941, 
1961  U.S.  LEXIS  1266  (U.S.Dist.Col.  1961). 

Even  if  trial  judge's  statement  in  charge  that 
if  jury  found  defendant  guilty  of  murder  and 
left  sentencing  to  him,  he  would  impose  death 
penalty  had  affected  jury  in  its  deliberations  as 
to  punishment  and  caused  its  inability  to  agree, 
where,  after  sentencing  the  Supreme  Court 
entered  decision  outlawing  death  penalty,  the 
statement  was  harmless.  U.S.  Const.  Amends. 
8,  14;  D.C.  Code  §  22-2404.  United  States  v 
Lee,  489  F.2d  1242, 1973  U.S.  App.  LEXIS  6990 
(C.A.D.C.  1973). 

—  In  general. 

Challenge  made  for  first  time  to  Court  of 
Appeals  that  judge  who  pronounced  original 
sentence  in  homicide  case  was  only  judge  com- 
petent to  hear  and  act  upon  motions  to  reduce 
sentence  or  to  vacate  sentence  came  too  late. 
D.C.  Code  1961,  §§  22-2401,  22-2404;  U.S. 
Const.  Amend.  5;  Fed.Rules  Crim.Proc.  rules 
32(a,  c),  35,  52(b),  18  U.S.C.  Coleman  v  United 
States,  334  F.2d  558,  1964  U.S.  App.  LEXIS 
5495  (C.A.D.C.  1964). 

Separate  trial  on  issue  of  insanity. 

Trial  court  did  not  abuse  its  discretion  in 
murder  prosecution  by  denying  motion  for  bi- 
furcated trial  with  two  juries  on  issues  of  insan- 
ity and  defense  to  the  merits.  D.C.  Code  §  22- 


2404;  Fed.Rules  Crim.Proc.  rule  40(b),  18 
U.S.C.  Parman  v  United  States,  399  F.2d  559, 
1968  U.S.  App.  LEXIS  6880  (C.A.D.C.  1968), 
writ  of  certiorari  denied  by  393  U.S.  858,  89  S. 
Ct.  109,  21  L.  Ed.  2d  126,  1968  U.S.  LEXIS  797 
(1968). 

Validity  of  sentence. 

Where  trial  court  considered  multiple  pre- 
sentence documents  and  issued  a  lengthy  opin- 
ion in  which  it  carefully  articulated  its  reasons 
for  concluding  that  Youth  Corrections  Act's 
treatment  would  be  inappropriate  for  21-year- 
old  defendant  who  had  committed  exceptionally 
vicious  murder,  defendant  was  not  denied  due 
process  on  the  ground  that  the  court's  state- 
ment of  reasons  for  denjdng  sentencing  under 
the  Act  was  insufficient.  D.C.  Code  SCR,  Crim- 
inal Rule  11;  D.C.  Code  §  22-2404;  18  U.S.C. 
§§  5005  et  seq.,  5010,  5010(e).  Cambrel  v 
United  States,  330  A.2d  746,  1975  D.C.  App. 
LEXIS  300  (1975). 

Weight  and  sufficiency  of  evidence. 

Proof  in  homicide  prosecution  was  legally 
sufficient  to  support  a  verdict  predicated  on 
thesis  that  shotgun  was  discharged  killing  vic- 
tim while  a  robbery  was  then  being  attempted. 
D.C.  Code  1961,  §§  22-2401,  22-2404.  Harrison 
V  United  States,  387  F.2d  203,  1967  U.S.  App. 
LEXIS  6332  (C.A.D.C.  1967),  reversed  by  392 
U.S.  219,  88  S.  Ct.  2008,  20  L.  Ed.  2d  1047, 
1968  U.S.  LEXIS  1349  (1968). 

Evidence  was  sufficient  to  sustain  conviction 
of  one  defendant  of  felony  murder.  D.C.  Code 
1961,  §§  22-2401,  22-2404.  Harrison  v  United 
States,  387  F2d  203,  1967  U.S.  App.  LEXIS 
6332  (C.A.D.C.  1967),  reversed  by  392  U.S.  219, 
88  S.  Ct.  2008,  20  L.  Ed.  2d  1047,  1968  U.S. 
LEXIS  1349  (1968). 

In  prosecution  for  murder  in  first  degree 
committed  in  perpetration  of  offense  of  house- 
breaking while  armed  with  a  deadly  weapon, 
without  considering  defendant's  written  confes- 
sion, evidence  was  sufficient  to  justify  submis- 
sion of  case  to  jury  and  to  support  verdict  of 
guilty  D.C.  Code  1940,  §§  22-2401,  22-2404. 
Tyler  v  U.S.,  193  F2d  24,  1951  U.S.  App. 
LEXIS  2855  (C.A.D.C.  1951). 


§  22-2104.01.  Sentencing  procedure  for  murder  in  the  first 
degree. 

(a)  If  a  defendant  is  convicted  of  murder  in  the  first  degree,  and  if  the 
prosecution  has  given  the  notice  required  under  §  22-2 104(a),  a  separate 
sentencing  procedure  shall  be  conducted  as  soon  as  practicable  after  the  trial 
has  been  completed  to  determine  whether  to  impose  a  sentence  of  more  than  60 
years  up  to,  and  including,  life  imprisonment  without  possibility  of  release. 

(b)  In  determining  the  sentence,  a  finding  shall  be  made  whether,  beyond  a 
reasonable  doubt,  any  of  the  following  aggravating  circumstances  exist: 
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(1)  The  murder  was  committed  in  the  course  of  kidnapping  or  abduction, 
or  an  attempt  to  kidnap  or  abduct; 

(2)  The  murder  was  committed  for  hire; 

(3)  The  murder  was  committed  for  the  purpose  of  avoiding  or  preventing 
a  lawful  arrest  or  effecting  an  escape  from  custody; 

(4)  The  murder  was  especially  heinous,  atrocious,  or  cruel; 

(5)  The  murder  was  a  drive-by  or  random  shooting; 

(6)  There  was  more  than  1  offense  of  murder  in  the  first  degree  arising  out 
of  1  incident; 

(7)  The  murder  was  committed  because  of  the  victim's  race,  color,  religion, 
national  origin,  sexual  orientation,  or  gender  identity  or  expression  (as  defined 
in  §  2-1401.02(12A)); 

(8)  The  murder  was  committed  while  committing  or  attempting  to  commit 
a  robbery,  arson,  rape,  or  sexual  offense; 

(9)  The  murder  was  committed  because  the  victim  was  or  had  been  a 
witness  in  any  criminal  investigation  or  judicial  proceeding,  or  the  victim  was 
capable  of  providing  or  had  provided  assistance  in  any  criminal  investigation 
or  judicial  proceeding; 

(10)  The  murder  victim  was  especially  vulnerable  due  to  age  or  a  mental 
or  physical  infirmity; 

(11)  The  murder  is  committed  after  substantial  planning;  or 

(12)  At  the  time  of  the  commission  of  the  murder,  the  defendant  had 
previously  been  convicted  and  sentenced,  whether  in  a  court  of  the  District  of 
Columbia,  of  the  United  States,  or  of  any  state,  for  (A)  murder,  (B)  manslaugh- 
ter, (C)  any  attempt,  solicitation,  or  conspiracy  to  commit  murder,  (D)  assault 
with  intent  to  kill,  (E)  assault  with  intent  to  murder,  or  (F)  at  least  twice,  for 
any  offense  or  offenses,  described  in  §  22-4501(f)  [now  §  22-4501(4)],  whether 
committed  in  the  District  of  Columbia  or  any  other  state,  or  the  United  States. 
A  person  shall  be  considered  as  having  been  convicted  and  sentenced  twice  for 
an  offense  or  offenses  when  the  initial  sentencing  for  the  conviction  in  the  first 
offense  preceded  the  commission  of  the  second  offense  and  the  initial  sentenc- 
ing for  the  second  offense  preceded  the  commission  of  the  instant  murder. 

(c)  The  finding  shall  state  in  writing  whether,  beyond  a  reasonable  doubt,  1 
or  more  of  the  aggravating  circumstances  exist.  If  1  or  more  aggravating 
circumstances  exist,  a  sentence  of  more  than  60  years  up  to,  and  including,  life 
imprisonment  without  release  may  be  imposed. 

(d)  If  the  trial  court  is  reversed  on  appeal  because  of  error  only  in  the 
separate  sentencing  procedure,  any  new  proceeding  before  the  trial  court  shall 
pertain  only  to  the  issue  of  sentencing. 

(Mar.  3, 1901,  ch.  854,  §  801a,  as  added  Sept.  26,  1992,  D.C.  Law  9-153,  §  2(d), 
39  DCR  3868;  May  23, 1995,  D.C.  Law  10-256,  §  2(b),  42  DCR  20;  June  3,  1997, 
D.C.  Law  11-275,  §  5,  44  DCR  1408;  June  8,  2001,  D.C.  Law  13-302,  §  4(e),  47 
DCR  7249;  June  25,  2008,  D.C.  Law  17-177,  §  11,  55  DCR  3696.) 

Section  references.  —  This  section  is  re-  Effect  of  amendments.  —  D.C.  Law  13-302 

ferred  to  in  §  22-2104.  substituted  "release"  for  "parole"  throughout 

Prior  Codifications.  —  1981  Ed.,  §  22-  the  section;  in  subsec.  (a),  substituted  "more 

2404.1.  than  60  years  up  to,  and  including,"  for  "life 
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imprisonment  or";  in  subsec.  (b),  substituted  "a 
finding  shall  be  made"  for  "the  court  shall 
consider";  and,  in  subsec.  (c),  substituted  "find- 
ing shall"  for  "court  shall",  deleted  "the  court 
finds  that"  following  "If",  and  inserted  "more 
than  60  years  up  to,  and  including". 

D.C.  Law  17-177,  in  subsec.  (b)(7),  substi- 
tuted "sexual  orientation,  gender  identity  or 
expression  (as  defined  in  §  2-1401. 02(12A))"  for 
"or  sexual  orientation". 

Emergency  legislation.  —  For  temporary 
(90-day)  amendment  of  section,  see  §  4(e)  of  the 
Sentencing  Reform  Emergency  Amendment  Act 
of  2000  (D.C.  Act  13-410,  August  11,  2000,  47 
DCR  7271). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(e)  of  the  Sentencing  Reform  Con- 
gressional Review  Emergency  Amendment  Act 
of  2001  (D.C.  Act  13-462,  November  7,  2000,  47 
DCR  9443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(e)  of  Sentencing  Reform  Congres- 
sional Review  Emergency  Amendment  Act  of 
2001  (D.C.  Act  14-2,  February  2,  2001,  48  DCR 
2239). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(e)  of  Sentencing  Reform  Second 
Congressional  Review  Emergency  Amendment 
Act  of  2001  (D.C.  Act  14-51,  May  2,  2001,  48 
DCR  4370). 

Legislative  history  of  Law  9-153.  —  Law 
9-153,  the  "First  Degree  Murder  Amendment 
Act  of  1992,"  was  introduced  in  Council  and 
assigned  Bill  No.  9-118,  which  was  referred  to 
the  Committee  on  the  Judiciary.  The  Bill  was 
adopted  on  first  and  second  readings  on  April  7, 


1992,  and  May  6,  1992,  respectively  Signed  by 
the  Mayor  on  May  28,  1992,  it  was  assigned  Act 
No.  9-213  and  transmitted  to  both  Houses  of 
Congress  for  its  review.  D.C.  Law  9-153  became 
effective  on  September  26,  1992. 

Legislative  history  of  Law  10-256.  —  For 
legislative  history  of  D.C.  Law  10-256,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2104. 

Legislative  history  of  Law  11-275.  —  Law 

11-275,  the  "Second  Criminal  Code  Technical 
Amendments  Act  of  1996,"  was  introduced  in 
Council  and  assigned  Bill  No.  11-909,  which 
was  referred  to  the  Committee  of  the  Whole. 
The  Bill  was  adopted  on  first  and  second  read- 
ings on  November  7,  1996,  and  December  3, 
1996,  respectively.  Signed  by  the  Mayor  on 
December  24,  1996,  it  was  assigned  Act  No. 
11-520  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  11-275  became 
effective  on  June  3,  1997. 

Legislative  history  of  Law  13-302.  —  For 
Law  13-302,  see  notes  following  §  22-722. 

Legislative  history  of  Law  17-177.  —  Law 
17-177,  the  "Prohibition  of  Discrimination  on 
the  Basis  of  Gender  Identity  and  Expression 
Amendment  Act  of  2008",  was  introduced  in 
Council  and  assigned  Bill  No.  17-330,  which 
was  referred  to  the  Committee  on  Workforce 
Development  and  Government  Operations.  The 
Bill  was  adopted  on  first  and  second  readings 
on  February  5,  2008,  and  March  4,  2008,  re- 
spectively. Signed  by  the  Mayor  on  March  19, 
2008,  it  was  assigned  Act  No.  17-329  and  trans- 
mitted to  both  Houses  of  Congress  for  its  re- 
view. D.C.  Law  17-177  became  effective  on  June 
25,  2008. 


CASE  NOTES 


Analysis 

Aggravating  factors. 

Construction  and  application. 

Effectiveness  of  counsel. 

Felony  murder. 

Heinous,  atrocious  or  cruel. 

Notice  of  intent. 

Remand. 

Review. 

Sentencing  procedure,  generally. 
Trial  court  findings. 

Aggravating  factors. 

Aggravating  factors  relied  upon  by  sentenc- 
ing court  in  imposing  sentences  of  life  impris- 
onment without  parole  (LWOP)  upon  defendant 
convicted  of  two  counts  of  premeditated  murder 
were  necessarily  found  beyond  reasonable 
doubt  by  jury  in  convicting  defendant  of  felony 
murder  in  course  of  robbery  and  of  felony  mur- 
der in  course  of  kidnapping,  as  coextensive  with 
such  convictions.  Robinson  v.  United  States, 


946  A.2d  334,  2008  D.C.  App.  LEXIS  127 
(2008). 

In  order  to  sentence  a  defendant  to  life  with- 
out parole  and  not  violate  Apprendi,  any  "court 
finding"  or  "consideration"  that  a  statutory  ag- 
gravating factor  exists  beyond  a  reasonable 
doubt  must  be  predicated  upon  a  jury  finding 
beyond  a  reasonable  doubt  of,  or  coextensive 
with,  that  same  factor;  the  trial  court  is  not 
foreclosed  from  exercising  its  discretion  to  im- 
pose life  without  parole,  but,  rather,  in  order  to 
trigger  that  discretion,  the  trial  court's  "consid- 
eration" of  the  existence  of  an  aggravating 
factor,  or  "finding"  thereof,  must  be  based  on  a 
jury  finding  beyond  a  reasonable  doubt  on  that 
specific  factor.  Keels  v.  United  States,  785  A.2d 
672,  2001  D.C.  App.  LEXIS  243  (2001). 

Robbery,  which  was  element  of  felony  mur- 
der, could  also  be  used  as  aggravating  factor  to 
raise  defendant's  sentence  to  life  imprisonment 
without  possibility  of  parole  (LWOP);  statutory 
provision  pertaining  to  sentencing  for  murder 
provided  sufficiently  narrow  class  of  murderers 
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eligible  for  LWOP  by  restricting  it  to  first- 
degree  murder,  and  permitted  trial  judge  to 
consider  presence  of  aggravating  factors,  such 
as  robbery,  in  imposing  LWOP.  D.C.  Code  1981, 
§§  22-2404(a),  22-2404.1.  Page  v.  United 
States,  715  A.2d  890,  1998  D.C.  App.  LEXIS 
140  (1998),  writ  of  certiorari  denied  by  528  U.S. 
855, 120  S.  Ct.  139, 145  L.  Ed.  2d  118, 1999  U.S. 
LEXIS  5578,  68  U.S.L.W.  3226  (1999). 

Aggravating  factor  for  sentencing  purposes, 
that  murder  was  especially  heinous,  atrocious, 
or  cruel,  existed  in  prosecution  for  first-degree 
murder  while  armed;  medical  testimony  estab- 
lished that  victim  suffered  numerous  bruises, 
abrasions,  scrapes,  and  stab  wounds  to  her 
back,  victim  was  attempting  to  avoid  attack, 
victim's  throat  was  cut  deeply  while  she  was 
alive,  and  victim  was  strangled  so  as  to  result 
in  death.  D.C.  Code  1981,  §§  22-2401,  22- 
2404.1(b)(4),  (c),  22-3202.  Henderson  v.  United 
States,  678  A.2d  20,  1996  D.C.  App.  LEXIS  107 
(1996). 

Aggravating  factor  for  sentencing  purposes, 
that  78-year-old  victim  was  especially  vulnera- 
ble due  to  her  age,  existed  in  prosecution  for 
first-degree  murder  while  armed,  despite  fact 
that  victim  was  in  excellent  physical  condition 
for  woman  of  78  years  of  age;  at  time  of  inci- 
dent, defendant  was  37-year-old  man  in  good 
health  who  could  easily  overcome  will  of  78- 
year-old  woman,  and  evidence  suggested  that 
defendant  easily  overcame  victim's  will.  D.C. 
Code  1981,  §§  22-2401,  22-2404.1(b)(10),  (c), 
22-3202.  Henderson  v.  United  States,  678  A.2d 
20,  1996  D.C.  App.  LEXIS  107  (1996). 

Defendant  was  permissibly  sentenced  to  life 
imprisonment  without  possibility  of  parole  for 
first-degree  murder  while  armed;  aggravating 
circumstances,  that  murder  was  especially  hei- 
nous, atrocious,  or  cruel  and  that  78-year-old 
victim  was  especially  vulnerable  due  to  her  age, 
existed,  crime  involved  violation  of  trust  and 
extreme  disregard  for  human  life,  and  motive 
for  killing  was  so  defendant  could  avoid  return- 
ing to  jail  because  victim  had  seen  defendant's 
face.  D.C.  Code  1981,  §§  22-2401,  22- 
2404.1(b)(4,  10),  (c),  22-3202.  Henderson  v. 
United  States,  678  A.2d  20,  1996  D.C.  App. 
LEXIS  107  (1996). 

Construction  and  application. 

Application  of  statute  governing  sentencing 
for  life  without  parole  is  not  limited  to  in- 
stances in  which  victim  is  tortured  or  suffers 
extreme  physical  pain.  D.C.  Code  1981,  §  22- 
2404.1(b)(4).  Rider  v.  United  States,  687  A.2d 
1348,  1996  D.C.  App.  LEXIS  286  (1996). 

Effectiveness  of  counseL 

Defendant  was  not  prejudiced  by  any  defi- 
cient performance  of  counsel  in  failing  to  intro- 
duce additional  mitigation  evidence  during 
penalty  phase  of  capital  murder  trial,  and  thus, 


defendant  was  not  deprived  of  effective  assis- 
tance of  counsel  on  that  basis;  counsel  pre- 
sented substantial  mitigating  evidence,  includ- 
ing testimony  from  nine  witnesses  regarding 
his  terrible  childhood  and  the  abuse  he  suf- 
fered, and  his  religious  conversion,  some  pro- 
posed additional  mitigating  evidence  would 
have  been  cumulative,  expert  testimony  or 
other  mitigation  evidence  as  to  defendant's 
non-violent  character  or  propensity  would  have 
triggered  admission  of  evidence  that  defendant 
committed  a  prior,  brutal  murder,  which  coun- 
sel had  been  successful  in  excluding,  but  which 
trial  court  stated  would  be  admissible  for  rebut- 
tal purposes,  and  the  aggravating  evidence  was 
overwhelming.  Wong  v.  Belmontes,  558  U.S.  15, 
130  S.  Ct.  383,  175  L.  Ed.  2d  328,  2009  U.S. 
LEXIS  8117  (2009). 

Felony  murder. 

Finding  that  murder  occurred  in  course  of 
kidnapping  was  supported  by  record,  including 
jury  verdict,  and  trial  court  therefore  had  au- 
thority to  sentence  defendant  to  life  without 
parole.  D.C.  Code  1981,  §  22-2404.1(b)(l). 
Parker  v.  United  States,  692  A.2d  913,  1997 
D.C.  App.  LEXIS  61  (1997). 

Heinous,  atrocious  or  crueL 

Trial  court  could  find  beyond  reasonable 
doubt  that  defendant's  crime  was  "especially 
heinous,  atrocious,  or  cruel"  for  purposes  of 
statute  which  authorizes  sentences  of  life  with- 
out parole,  even  though  victim  was  not  tortured 
of  subject  to  extreme  physical  pain  before  he 
died,  where  defendant  crushed  victim's  skull, 
and  slashed  his  ankles  and  scrotum.  D.C.  Code 
1981,§  22-2404.1.  Rider  v.  United  States,  687 
A.2d  1348,  1996  D.C.  App.  LEXIS  286  (1996). 

Notice  of  intent. 

Government's  notice  of  its  intent  to  seek  life 
without  parole  sentence,  which  was  given  to 
defendant  in  writing  at  least  30  days  prior  to 
trial,  but  which  did  not  specify  particular  ag- 
gravating circumstances  government  intended 
to  rely  upon  as  basis  for  sentence,  was  not 
defective,  as  it  gave  defendant  timely  notice  so 
that  he  could  reasonably  assess  whether  to 
plead  guilty  or  proceed  to  trial;  there  was  no 
statutory  requirement  that  notice  had  to  set 
forth  specific  aggravating  factors  that  govern- 
ment intended  to  rely  upon  as  basis  for  life 
without  parole  sentence.  D.C.  Code  1981, 
§§  22-2404(a),  22-2404.1.  Page  v.  United 
States,  715  A.2d  890,  1998  D.C.  App.  LEXIS 
140  (1998),  writ  of  certiorari  denied  by  528  U.S. 
855, 120  S.  Ct.  139, 145  L.  Ed.  2d  118, 1999  U.S. 
LEXIS  5578,  68  U.S.L.W.  3226  (1999). 

Untimely  filing  of  the  "Notice  of  Intent  to 
Seek  Sentence  of  Life  Imprisonment  Without 
Parole"  did  not  constitute  such  actual  prejudice 
as  to  warrant  dismissal  of  the  case  for  den3ring 
the  defendant  his  constitutional  right  to  a 
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speedy  trial.  United  States  v.  Montgomery,  123 
WLR  1665  (Super.  Ct.  1995). 

Remand. 

Predicate  offenses  underlying  felony  murder 
convictions  vacated  on  appeal  as  having 
merged  with  convictions  for  premeditated  mur- 
der were  properly  relied  upon  on  remand  to 
enhance  sentences  for  premeditated  murder; 
vacation  of  convictions  did  not  eliminate  legal 
force  of  underlying  circumstances  found  by  jury 
in  connection  with  such  convictions.  Robinson 
V.  United  States,  946  A.2d  334,  2008  D.C.  App. 
LEXIS  127  (2008). 

Review. 

Remand  for  resentencing  was  required, 
where  defendant  was  sentenced  to  life  without 
parole  for  first-degree  murder  conviction  based 
on  finding  of  two  aggravating  factors  that  were 
not  supported  by  corresponding  jury  findings. 
Dockery  v.  United  States,  853  A.2d  687,  2004 
D.C.  App.  LEXIS  274  (2004). 

Trial  court  committed  plain  error  by  sentenc- 
ing felony  murder  defendant,  in  violation  of 
Apprendi,  to  life  without  parole  based  on  its 
determination  that  three  aggravating  factors 
existed;  although  jury's  verdict  supported  the 
existence  of  the  aggravating  factor  that  the 
crime  was  committed  during  a  robbery,  the 
other  aggravating  factors,  i.e.,  that  the  crime 
was  heinous  or  cruel  and  that  the  victim  was 
vulnerable  due  to  age  or  infirmity,  were  not 
supported  by  corresponding  jury  findings. 
Keels  V.  United  States,  785  A.2d  672,  2001  D.C. 
App.  LEXIS  243  (2001). 

Sentencing  procedure,  generally. 

Enhanced  sentences  of  life  without  parole  for 
felony  murder  based  on  aggravating  factors  not 
found  by  jury  nor  coextensive  with  verdicts 
violated  defendant's  right  to  jury  trial  under 
Apprendi.  Robinson  v.  United  States,  890  A.2d 
674,  2006  D.C.  App.  LEXIS  14  (2006). 

Convictions  of  felony  murder  and  premedi- 
tated murder  of  the  same  victim  merged  for 
sentencing  purposes.  Welch  v.  United  States, 
807  A.2d  596,  2002  D.C.  App.  LEXIS  536 
(2002),  writ  of  certiorari  denied  by  537  U.S. 
1132,  123  S.  Ct.  914,  154  L.  Ed.  2d  821,  2003 
U.S.  LEXIS  380,  71  U.S.L.W.  3473  (2003). 

Statute  relating  to  sentencing  for  first-degree 
murder  did  not  require  trial  court  to  conduct 
separate  sentencing  procedure  devoted  solely  to 
issue  of  imposing  sentence  of  life  imprisonment 
without  parole  apart  from  sentencing  proce- 
dure commonly  conducted  separate  from  trial. 
D.C.  Code  1981,  §  22-2404. 1(a).  Parker  v. 
United  States,  692  A.2d  913,  1997  D.C.  App. 
LEXIS  61  (1997). 

Trial  court  findings. 

Trial  court  made  sufficient  findings  setting 
out  specific  factors  upon  which  it  relied  in 


determining  that  defendant's  conduct  was  "es- 
pecially heinous,  atrocious,  or  cruel,"  and  thus, 
reviewing  court  did  not  have  to  address  claim 
that  those  statutory  terms  were  unconstitu- 
tionally vague;  without  provocation,  defendant 
followed  victim,  who  had  broken  off  their  rela- 
tionship, into  garage,  dragged  her  to  his  car, 
shoved  her  inside  and  shot  her  multiple  times, 
and  victim  was  cognizant  of  her  injuries,  asked 
if  she  was  going  to  die,  and  was  in  excruciating 
pain.  D.C.  Code  1981,  §  22-2404.1.  Parker  v. 
United  States,  692  A.2d  913,  1997  D.C.  App. 
LEXIS  61  (1997). 

Trial  court's  incorporating  its  oral  findings 
into  written  order  satisfied  requirement  that 
court  state  in  writing  whether,  beyond  reason- 
able doubt,  one  or  more  aggravating  circum- 
stances existed  in  murder  prosecution.  D.C. 
Code  1981,  §  22-2404. 1(c).  Parker  v.  United 
States,  692  A.2d  913,  1997  D.C.  App.  LEXIS  61 
(1997). 

Trial  court's  written  order,  setting  forth  find- 
ings of  fact  on  which  it  based  determination 
that  murder  was  "especially  heinous,  atrocious, 
or  cruel,"  satisfied  statutory  requirement  that 
court  state  in  writing  whether  one  or  more 
aggravating  circumstances  exist  beyond  rea- 
sonable doubt,  independent  of  court's  incorpo- 
ration of  oral  findings  into  written  order.  D.C. 
Code  1981,  §  22-2404. 1(c).  Parker  v.  United 
States,  692  A.2d  913,  1997  D.C.  App.  LEXIS  61 
(1997). 

Since  felony  murder  conviction  merged  into 
premeditated  murder  conviction,  and  would  be 
vacated  on  remand,  no  written  finding,  in  sup- 
port of  life  without  parole  sentence  for  felony 
murder  charge,  was  required.  D.C.  Code  1981, 
§  22-2404.1.  Devonshire  v.  United  States,  691 
A.2d  165,  1997  D.C.  App.  LEXIS  48  (1997),  writ 
of  certiorari  denied  by  520  U.S.  1247,  117  S.  Ct. 
1859,  137  L.  Ed.  2d  1060,  1997  U.S.  LEXIS 
3370,  65  U.S.L.W.  3782  (1997). 

Court's  written  findings  of  fact  in  support  of 
imprisoning  murder  defendant  for  life  without 
parole  was  sufficient,  even  though  it  merely 
stated  that  court  found  "beyond  a  reasonable 
doubt  that  the  murder  committed  by  the  defen- 
dant,  ,  was  especially  heinous,  atro- 
cious, and  cruel,"  where  defendant  raised  objec- 
tion for  first  time  on  appeal.  D.C.  Code  1981, 
§  22-2404.1.  Rider  v.  United  States,  687  A.2d 
1348,  1996  D.C.  App.  LEXIS  286  (1996). 

Statute  governing  sentence  of  life  without 
parole  does  not  require  trial  court  to  detail  for 
record  reasons  for  its  finding  that  aggravating 
circumstance  existed,  at  least  absent  a  request. 
D.C.  Code  1981,  §  22-2404.1(c).  Rider  v.  United 
States,  687  A.2d  1348,  1996  D.C.  App.  LEXIS 
286  (1996). 

Jury  verdict  that  defendant  was  guilty  of 
kidnapping  while  armed  supported  trial  court's 
finding  that  murder  was  committed  during  the 
course  of  a  kidnapping,  as  an  aggravating  fac- 
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tor  in  sentencing  for  first-degree  murder  while 
armed.  United  States  v.  Parker,  136  WLR  141 
(Super.  Ct.  2008). 


§  22-2105.  Penalty  for  manslaughter. 

Whoever  is  guilty  of  manslaughter  shall  be  sentenced  to  a  period  of 
imprisonment  not  exceeding  30  years. 

(Mar.  3,  1901,  31  Stat.  1321,  ch.  854,  §  802;  May  23,  1995,  D.C.  Law  10-256, 
§  2(c),  42  DCR  20.) 


Cross  references.  —  Committing  crime 
when  armed,  additional  penalty,  see  §§  22- 
4501  and  22-4502. 

Negligent  homicide,  see  §§  50-2203.01  and 
50-2203.02. 

Operation  of  a  motor  vehicle,  driving  under 
influence  prima  facie  evidence,  see  §  50- 
2205.02. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  11-502. 


Prior  Codifications.  —  1981  Ed.,  §  22- 
2405. 

1973  Ed.,  §  22-2405. 

Legislative  history  of  Law  10-256.  —  For 

legislative  history  of  D.C.  Law  10-256,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2104. 


CASE  NOTES 


Analysis 

Adequacy  of  representation. 

Admissibility  of  evidence. 

Arguments  and  conduct  of  counsel. 

Defenses,  generally. 

Discovery. 

Double  jeopardy. 

Examination  of  witnesses. 

Indictment  and  information. 

— Act  or  omission  causing  death,  indictment 

and  information. 
— In  general. 

— Joinder  of  parties  or  issues,  indictment  and 
information. 

— Lesser  grade  or  degree  of  offense  charged, 
indictment  and  information;  joinder — elec- 
tion. 

Inheritance  rights  of  convicted  persons. 
Instructions. 

— Accident  or  misfortune,  instructions. 

— Harmless  or  reversible  error,  instructions. 

— In  general. 

— Instructions  already  given. 

— Intent,  instructions. 

— Lesser  included  offenses,  instructions. 

— Necessity  and  sufficiency,  instructions. 

— Passion  and  provocation,  instructions. 

— Province  of  jury,  instructions. 

— Recklessness  and  danger  inherent  in  con- 
duct, instructions. 

— Self-defense,  instructions. 

— Voluntary  and  involuntary  manslaughter,  in- 
structions. 

Joint  or  separate  trial. 

Jurisdiction. 


Juvenile  adjudications. 
Merger  of  offenses. 
Mistrial. 

Nature  and  elements  of  offenses. 
— Absence  of  malice,  nature  and  elements  of 
offenses. 

— Homicide  in  commission  of  or  attempt  to 
commit  other  offense,  nature  and  elements  of 
offenses. 

— In  general. 

— Intent  or  malice,  nature  and  elements  of 
offenses. 

— Involuntary  manslaughter,  nature  and  ele- 
ments of  offenses. 

— Negligence  in  performance  of  lawful  act,  na- 
ture and  elements  of  offenses. 

— Prevention  of  commission  of  offense,  nature 
and  elements  of  offenses. 

— Provocation,  nature  and  elements  of  offenses. 

— Self-defense  and  apprehension  of  danger,  na- 
ture and  elements  of  offenses. 

— Vehicular  homicide,  nature  and  elements  of 
offenses. 

— Voluntary  manslaughter,  nature  and  ele- 
ments of  offenses. 
Persons  liable. 

Presumptions  and  burden  of  proof. 
Questions  of  law  and  fact. 
Review. 

— Determination  and  disposition,  review. 
— Harmless  or  reversible  error,  review. 
— In  general. 

— Presentation  and  reservation  of  grounds  for 

review. 
Verdict. 
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Weight  and  sufficiency  of  evidence. 

Adequacy  of  representation. 

Defendant  was  not  prejudiced  in  voluntary 
manslaughter  prosecution  when  defense  coun- 
sel failed  to  pursue  causation  as  defense;  al- 
though defense  counsel  cross-examined  expert 
witnesses  concerning  whether  victim  died  from 
stab  wounds  or  from  heart  failure,  adequate 
evidence  was  presented  to  show  that  victim 
died  as  result  of  stab  wounds  and  secondary 
complications  due  to  those  wounds.  U.S. 
Const.Amend.  6.  Doe  v.  United  States,  583  A.2d 
670,  1990  D.C.  App.  LEXIS  310  (1990). 

Admissibility  of  evidence. 

Where  defendant,  before  being  charged  or 
arrested  for  any  crime  and  without  interroga- 
tion or  coercion  of  any  sort,  stated,  in  reply  to 
police  officer's  mere  request  that  he  identify 
himself,  that  he  had  killed  person  at  given 
address,  statement  was  voluntarily  given  and 
admissible  in  evidence  despite  fact  that  defen- 
dant was  admittedly  inebriated  at  time  state- 
ment was  made.  D.C.  Code  §§  22-2403,  22- 
2405;  18  U.S.C.  §  3501;  U.S.  Const.  Amends.  5, 
14.  United  States  v.  Bernett,  495  F.2d  943,  1974 
U.S.  App.  LEXIS  10650  (C.A.D.C.  1974). 

In  a  prosecution  for  manslaughter,  by  reck- 
lessly driving  an  automobile  so  as  to  throw 
deceased  therefrom,  it  was  not  error  to  exclude 
testimony  that  similar  accidents  had  occurred 
at  the  same  place,  since  those  accidents  may 
have  been  the  result  of  recklessness;  but  evi- 
dence as  to  the  condition  of  the  street  and  that 
there  was  a  "right  mean  turn"  there  was  prop- 
erly admitted.  Sinclair  v.  U.S.,  265  F.  991,  1920 
U.S.  App.  LEXIS  1490  (1920). 

Admission  of  evidence  of  Government  wit- 
ness' plea  agreement  on  direct  examination  was 
not  abuse  of  discretion,  even  if  defendant  had 
stipulated  that  he  would  not  use  agreement  for 
impeachment  purposes,  in  trial  for  murder; 
elicitation  during  direct  examination  of  plea 
agreement  containing  promise  to  testify  truth- 
fully did  not  impermissibly  bolster  witness' 
credibility,  plea  agreement  was  relevant  to  wit- 
ness' credibility,  evidence  served  to  extinguish 
jury  speculation  about  why  witness  connected 
with  crime  was  not  charged,  and  jury  was 
instructed  to  receive  witness'  testimony  with 
caution  and  to  scrutinize  it  with  care.  Woods  v. 
United  States,  987  A.2d  451,  2010  D.C.  App. 
LEXIS  11  (2010). 

Probative  value  of  evidence,  consisting  of 
defendant's  handwritten  rap  lyrics,  was  not 
outweighed  by  its  prejudicial  effect  in  prosecu- 
tion for  voluntary  manslaughter  while  armed 
and  related  weapons  offenses;  lyrics  were  pro- 
bative of  defendant's  identity  as  shooter,  and 
lyrics  were  not  only  evidence  that  defendant 
was  a  drug  dealer,  since  witness  testified  that 
defendant  had  sold  marijuana  to  her  and  her 


friends  on  night  of  shooting,  and  one  of  those 
friends  testified  that  defendant  had  been  his 
supplier  of  marijuana  for  over  a  year.  Dorsey  v. 
United  States,  935  A.2d  288,  2007  D.C.  App. 
LEXIS  558  (2007). 

The  three  basic  requirements  for  admission 
of  a  declarant's  prior  statement  to  be  admissi- 
ble under  spontaneous  utterance  exception  to 
hearsay  rule  are  (1)  a  serious  occurrence  which 
causes  a  state  of  nervous  excitement  or  physi- 
cal shock  in  the  declarant,  (2)  a  declaration 
made  within  a  reasonably  short  period  of  time 
after  the  occurrence  so  as  to  assure  that  the 
declarant  has  not  reflected  upon  his  statement 
or  premeditated  or  constructed  it,  and  (3)  the 
presence  of  circumstances  which,  in  their  total- 
ity, suggest  spontaneity  and  sincerity  of  the 
remark.  Brisbon  v.  United  States,  894  A.2d 
1121,  2006  D.C.  App.  LEXIS  144  (2006). 

Testimony  from  defendant  that  shortly  after 
shooting  occurred,  he  told  defense  witness  that 
someone  tried  to  rob  him,  was  not  admissible  in 
murder  trial  under  spontaneous  utterance  ex- 
ception to  hearsay  rule;  no  evidence  corrobo- 
rated defendant's  testimony.  Brisbon  v.  United 
States,  894  A.2d  1121,  2006  D.C.  App.  LEXIS 
144  (2006). 

Testimony  from  defense  witness  that  shortly 
after  shooting  occurred,  defendant  told  witness 
that  someone  tried  to  rob  him,  was  admissible 
in  murder  trial  under  spontaneous  utterance 
exception  to  hearsay  rule;  witness  testified  that 
when  defendant  made  the  statement,  he  v/as 
shaking  and  looked  hysterical,  scared,  and  ter- 
rified, and  while  witness  was  a  longtime  friend 
of  defendant's,  question  of  whether  witness  was 
reliable  was  for  the  jury.  Brisbon  v.  United 
States,  894  A.2d  1121,  2006  D.C.  App.  LEXIS 
144  (2006). 

Defense  counsel  failed  to  call  firearms  ex- 
pert's attention  to  pages  of  firearms  treatise 
that  counsel  sought  to  read  before  jury,  as 
required  by  rule  of  evidence  permitting  use  of 
learned  treatises  as  substantive  evidence  to 
extent  called  to  attention  of  expert  upon  cross- 
examination  or  relied  upon  by  him  in  direct 
examination,  and,  as  such,  trial  court  properly 
denied  counsel's  request  to  read  to  jury  from 
treatise,  in  prosecution  for  involuntary  man- 
slaughter while  armed  and  other  offenses; 
counsel  did  not  call  expert's  attention  to  pages 
of  treatise  from  which  he  sought  to  read,  al- 
though some  of  defense  counsel's  questioning 
was  based  on  information  that  appeared  in 
treatise,  it  was  not  clear  that  expert's  responses 
were  based  on  specific  pages  of  treatise  defense 
counsel  wanted  to  read,  and  defense  counsel 
did  not  elicit  expert's  interpretation  of  that 
portion  of  the  treatise  prior  to  seeking  to  read  it 
to  jury.  Washington  v.  United  States,  884  A.2d 
1080,  2005  D.C.  App.  LEXIS  259  (2005),  writ  of 
certiorari  denied  by  547  U.S.  1013,  126  S.  Ct. 
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1490,  164  L.  Ed.  2d  265,  2006  U.S.  LEXIS  2180, 
74  U.S.L.W.  3504  (2006). 

Trial  court  did  not  abuse  its  discretion  in 
murder  trial  by  refusing  to  admit  evidence  that 
victim  had  a  folded  pocketknife  on  his  person  at 
time  of  shooting  to  show  that  victim  was  first 
aggressor;  no  evidence  existed  that  suggested 
victim  possessed  pocketknife  to  use  it  as  a 
possible  weapon,  as  victim  was  not  seen  to 
brandish  the  pocketknife  or  reach  for  it.  Wil- 
Hams  V  United  States,  877  A.2d  125,  2005  D.C. 
App.  LEXIS  322  (2005). 

Finding  that  defendant's  videotaped  confes- 
sion was  voluntary,  in  prosecution  for  voluntary 
manslaughter,  was  supported  by  evidence  that 
police  officers  informed  defendant  of  his  Mi- 
randa rights  and  that  defendant  voluntarily 
waived  them,  defendant  expressed  that  he  was 
not  threatened  and  that  he  was  not  forced  to 
give  his  statement,  defendant  articulated  he 
did  not  want  a  lawyer  present,  and  defendant 
appeared  comfortable  on  the  videotape.  D.C. 
Code  1981,  §§  22-2405,  22-3202.  Plater  v 
United  States,  745  A.2d  953,  2000  D.C.  App. 
LEXIS  38  (2000). 

The  admission  of  statements  by  non-testify- 
ing codefendants  did  not  violate  defendant's 
Sixth  Amendment  confrontation  rights,  in  pros- 
ecution for  voluntary  manslaughter;  there  was 
no  reference  to  defendant's  existence  or  partic- 
ipation in  the  offense  because  the  statements 
did  not  introduce  the  names  or  descriptions  of 
individual  participants,  and  the  statement's 
use  of  the  plural  neutral  pronoun,  "we,"  when 
referring  to  the  group  that  attacked  the  victim, 
in  no  way  specifically  linked  defendant  to  the 
crime  because  there  was  no  dispute  that  the 
incident  was  a  group  assault.  U.S. 
Const.Amend.  6;  D.C.  Code  1981,  §§  22-2405, 
22-3202.  Plater  v  United  States,  745  A.2d  953, 
2000  D.C.  App.  LEXIS  38  (2000). 

Evidence  of  homicide  and  assault  victims' 
debt  to  defendant  from  prior  drug  sale  was 
admissible,  to  explain  reason  for  defendant's 
attempted  dummy  sale,  to  victims,  of  soap  for 
cocaine  intended  to  make  up  outstanding  debt 
from  prior  sale.  D.C.  Code  1981,  §§  22-502, 
22-2405,  22-3202.  Edwards  v  United  States, 
721  A.2d  938,  1998  D.C.  App.  LEXIS  223 
(1998). 

Telling  victim  that  defendant  was  coming  to 
kill  him  was  admissible  hearsay  in  murder 
prosecution  which  resulted  in  manslaughter 
conviction.  Allen  v.  United  States,  603  A. 2d 
1219,  1992  D.C.  App.  LEXIS  58  (1992),  writ  of 
certiorari  denied  by  505  U.S.  1227,  112  S.  Ct. 
3050, 120  L.  Ed.  2d  916, 1992  U.S.  LEXIS  4713, 
60  U.S.L.W.  3879  (1992). 

Defendant's  failure  to  report  victim's  death 
or  to  preserve  scene  for  investigators,  flight, 
and  assumed  identity  were  relevant  to  in- 
formed assessment  of  state  of  mind  in  self- 
defense  claim  in  manslaughter  prosecution.  Al- 


len V  United  States,  603  A.2d  1219,  1992  D.C. 
App.  LEXIS  58  (1992),  writ  of  certiorari  denied 
by  505  U.S.  1227,  112  S.  Ct.  3050, 120  L.  Ed.  2d 
916,  1992  U.S.  LEXIS  4713,  60  U.S.L.W.  3879 
(1992). 

Manslaughter  defendant  was  not  denied  fair 
trial  by  prosecutor's  comment  that  victim's 
children  would  grow  up  without  their  father. 
D.C.  Code  1981,  §§  22-2405,  22-3202;  U.S.C. 
Const.Amend.  6.  Dixon  v.  United  States,  565 
A.2d  72,  1989  D.C.  App.  LEXIS  206  (1989). 

Unless  a  defendant  expressly  puts  her  own 
good  character  in  issue,  her  introduction  of 
evidence  of  deceased  victim's  violent  character 
to  support  her  claim  of  self-defense  does  not 
permit  prosecution  to  offer  similar  evidence 
about  the  defendant.  Johns  v.  United  States, 
434  A.2d  463,  1981  D.C.  App.  LEXIS  342 
(1981). 

Whether  a  defendant  or  some  other  defense 
witness  in  homicide  prosecution  testifies  about 
deceased  victim's  violent  character  or  its  rele- 
vance to  "reasonable  fear"  and/or  "aggressor" 
aspects  of  self-defense  claim,  general  rule  of 
policy  against  admission  of  evidence  about  de- 
fendant's own  character  shall  prevail,  unless 
defendant  first  places  her  own  good  character 
in  issue.  Johns  v.  United  States,  434  A.2d  463, 
1981  D.C.  App.  LEXIS  342  (1981). 

At  least  when  a  defendant  is  charged  with 
homicide,  she  has  right  to  present  evidence  of 
victim's  violent  character  to  support  claim  of 
self-defense  and  evidence  of  violent  character 
may  be  testimony  of  specific  acts,  including  acts 
of  violence  unrelated  to  crime  at  issue,  or  it  may 
be  evidence  of  general  reputation  for  violence. 
Johns  V  United  States,  434  A.2d  463,  1981  D.C. 
App.  LEXIS  342  (1981). 

In  prosecution  wherein  defendants  were  con- 
victed of  involuntary  manslaughter  of  their 
infant  son,  there  was  no  abuse  of  discretion  in 
admitting  photographs  of  body  of  infant.  Gov- 
ernment having  laid  foundation  for  their  intro- 
duction. D.C.  Code  §  22-2405.  Faunteroy  v 
United  States,  413  A.2d  1294,  1980  D.C.  App. 
LEXIS  275  (1980). 

In  homicide  prosecution,  trial  court  properly 
admitted  into  evidence  extrajudicial  state- 
ments which  tended  to  show  state  of  mind  of 
the  defendant  and  the  victim,  the  defendant's 
wife.  D.C.  Code  §§  22-2403,  22-2405,  22-3202. 
Gezmu  v.  United  States,  375  A.2d  520,  1977 
D.C.  App.  LEXIS  348  (1977). 

Trial  judge,  at  prosecution  of  defendant  for 
second-degree  murder,  properly  denied  admis- 
sion of  certified  copy  of  decedent's  conviction  for 
carrying  pistol  without  license,  as  bare  fact  of 
proof  of  conviction  for  carrying  pistol  without 
license  did  not  in  and  of  itself  prove  a  specific 
violent  act  which  could  be  used  to  support 
defendant's  claim  of  self-defense.  Carmichael  v. 
United  States,  363  A.2d  302,  1976  D.C.  App. 
LEXIS  356  (1976). 
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Since  specific  provision  upon  which  motorist, 
charged  in  connection  with  death  of  two  per- 
sons in  automobile  accident,  rehed,  in  his  argu- 
ment that  evidentiary  exclusion,  contained  in 
Implied  Consent  Act  and  providing  for  chemical 
testing  to  determine  blood  alcohol  content  of 
two  categories  of  motor  vehicle  operators,  i.e., 
those  operating  motor  vehicles,  who  are  ar- 
rested and  believed  to  be  under  influence  of 
alcohol,  and  those  who  are  involved  in  acci- 
dents resulting  in  death  or  personal  injury, 
applies  to  both  categories  of  motorists,  does  not 
unambiguously  differentiate  between  two  cate- 
gories of  motorists  governed  by  statute,  its 
import  would  be  judged  according  to  goals 
which  Congress  intended  overall  Act  to  effectu- 
ate. D.C.  Code  §§  40-1001  et  seq.,  40-1002(a, 
b),  40-1005(a,  b).  Murray  v.  United  States,  358 
A.2d  314,  1976  D.C.  App.  LEXIS  282  (1976). 

Arguments  and  conduct  of  counsel. 

Prosecutor's  comments  during  closing  argu- 
ment, in  which  he  referred  to  defendant's  testi- 
mony as  a  "house  of  cards"  that  had  come 
tumbling  down  and  otherwise  commented  on 
defendant's  veracity,  were  fair  comments  on  the 
evidence,  and,  as  such,  were  not  improper,  in 
prosecution  for  involuntary  manslaughter 
while  armed  and  other  offenses;  defendant  ad- 
mitted in  testimony  that  he  did  not  tell  the 
truth  initially  about  his  involvement  in  shoot- 
ing, and  there  were  many  bases  in  evidence  to 
challenge  defendant's  credibility.  Washington  v. 
United  States,  884  A.2d  1080,  2005  D.C.  App. 
LEXIS  259  (2005),  writ  of  certiorari  denied  by 
547  U.S.  1013,  126  S.  Ct.  1490,  164  L.  Ed.  2d 
265,  2006  U.S.  LEXIS  2180,  74  U.S.L.W.  3504 
(2006). 

Prosecutor's  comments  during  closing  argu- 
ment "that  is  all  not  the  truth,"  and  that  every- 
thing defendant  had  said  about  certain  individ- 
uals being  present  at  shooting  was  not  the 
truth  were  based  on  logical  inferences  from  the 
evidence,  and,  as  such,  comments  were  not 
improper,  in  prosecution  for  involuntary  man- 
slaughter while  armed  and  other  offenses. 
Washington  v  United  States,  884  A.2d  1080, 
2005  D.C.  App.  LEXIS  259  (2005),  writ  of 
certiorari  denied  by  547  U.S.  1013,  126  S.  Ct. 
1490,  164  L.  Ed.  2d  265,  2006  U.S.  LEXIS  2180, 
74  U.S.L.W.  3504  (2006). 

Prosecutor's  use  of  word  "guarantee"  in  his 
comment  during  rebuttal  argument  that  he 
"guaranteed"  that,  contrary  to  defendant's  as- 
sertion, defendant  had  not  touched  rearview 
mirror  in  vehicle,  was  not  improper  expression 
of  opinion,  in  prosecution  for  involuntary  man- 
slaughter while  armed  and  other  offenses;  in 
context,  word  appeared  to  have  been  used  for 
emphasis  in  making  arguments  based  on  evi- 
dence, and,  as  such,  it  remained  within  accept- 
able range  of  argument.  Washington  v.  United 
States,  884  A.2d  1080,  2005  D.C.  App.  LEXIS 


259  (2005),  writ  of  certiorari  denied  by  547  U.S. 
1013,  126  S.  Ct.  1490,  164  L.  Ed.  2d  265,  2006 
U.S.  LEXIS  2180,  74  U.S.L.W.  3504  (2006). 

Prosecutor's  comments  during  rebuttal  argu- 
ment that,  contrary  to  defendant's  version  of 
events,  vehicle's  rearview  mirror  had  never 
been  touched  while  defendant  drove  his 
wounded  friend  to  hospital  following  shooting 
were  not  improper,  in  prosecution  for  involun- 
tary manslaughter  while  armed  and  other  of- 
fenses, as  evidence,  including  that  mirror  was 
in  its  customary  position  when  photographed  at 
hospital  by  crime  scene  officers,  was  sufficient 
to  permit  reasonable  inference  that  no  opportu- 
nity had  been  shown  when  defendant  could 
have  moved  mirror  back  to  its  customary  posi- 
tion, and,  thus,  it  had  not  been  turned  toward 
defendant  as  he  described.  Washington  v. 
United  States,  884  A.2d  1080,  2005  D.C.  App. 
LEXIS  259  (2005),  writ  of  certiorari  denied  by 
547  U.S.  1013,  126  S.  Ct.  1490,  164  L.  Ed.  2d 
265,  2006  U.S.  LEXIS  2180,  74  U.S.L.W.  3504 
(2006). 

Defendant  was  not  entitled  to  argue  during 
closing  argument  that  one  of  two  brothers  com- 
mitted the  murder,  in  prosecution  for  voluntary 
manslaughter;  mere  fact  that  brothers  were 
present  at  time  of  shooting  failed  to  establish 
reasonable  possibility  that  one  of  them  was  the 
shooter,  fact  that  there  was  an  alleged  shoot- 
out between  one  or  both  brothers  and  victim 
several  months  prior  to  murder  was  too  specu- 
lative to  support  argument,  and  defendant 
failed  to  proffer  any  facts  indicating  that  wit- 
nesses had  a  motive  to  lie  to  protect  brothers. 
Hager  V.  United  States,  791  A.2d  911,  2002  D.C. 
App.  LEXIS  40  (2002),  writ  of  certiorari  denied 
by  543  U.S.  846,  125  S.  Ct.  290,  160  L.  Ed.  2d 
74,  2004  U.S.  LEXIS  6032,  73  U.S.L.W.  3208 
(2004). 

Prosecutor's  comments  in  closing  argument 
of  prosecution  for  assault  with  dangerous 
weapon  and  voluntary  manslaughter  while 
armed,  which  referred  to  assault  on  witness 
after  she  was  disclosed  to  defendant's  family  as 
person  who  identified  defendant  in  lineup, 
amounted  to  misconduct,  where  it  had  effect  of 
linking  defendant  and  his  confederate  with 
assault  on  witness  when  there  was  no  record 
evidence  that  anyone  connected  with  either 
defendant  had  assaulted  witness.  Carpenter  v. 
United  States,  635  A.2d  1289,  1993  D.C.  App. 
LEXIS  326  (1993). 

Cross-examination  of  defendant  and  closing 
argument  about  defendant's  failure  to  collect  or 
preserve  evidence  arguably  relevant  to  self- 
defense  or  to  request  eyewitness  to  keep  in 
touch  did  not  run  afoul  of  missing  witness  or 
missing  evidence  doctrine  in  manslaughter 
prosecution;  prosecutor  was  not  urging  that 
failure  to  produce  gun,  shell  casing,  or  eyewit- 
ness created  presumption  that  evidence  would 
be  unfavorable,  and  prosecutor  was  asking  jury 
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to  draw  reasonable  inferences  from  defendant's 
conduct.  Allen  v.  United  States,  603  A.2d  1219, 
1992  D.C.  App.  LEXIS  58  (1992),  writ  of  certio- 
rari denied  by  505  U.S.  1227,  112  S.  Ct.  3050, 
120  L.  Ed.  2d  916,  1992  U.S.  LEXIS  4713,  60 
U.S.L.W.  3879  (1992). 

In  manslaughter  prosecution,  prosecutor's 
statements  undermining  claim  of  self-defense 
did  not  misstate  evidence  of  victim's  physical 
condition;  prosecutor's  closing  argument  that 
victim's  heart  condition  and  brain  swelling  pre- 
vented victim  from  inflicting  serious  injury  or 
death  on  defendant  was  based  on  medical  tes- 
timony D.C.  Code  1981,  §§  22-2405,  22-3202. 
Gray  v.  United  States,  589  A.2d  912,  1991  D.C. 
App.  LEXIS  80  (1991). 

In  manslaughter  prosecution  in  which  defen- 
dant claimed  self-defense,  prosecutor's  com- 
ments that  there  was  no  evidence  that  defen- 
dant "actually  believed"  and  "actually  felt"  fear 
of  death  or  serious  bodily  injury  did  not  impli- 
cate defendant's  failure  to  testify  at  trial,  and, 
at  worst,  reflected  on  evidence  that  defendant 
had  not  mentioned  in  his  sworn  statement  to 
police  that  he  actually  had  felt  or  believed  his 
life  was  in  danger  when  he  was  choking  victim. 
D.C.  Code  1981,  §§  22-2405,  22-3202;  U.S. 
Const.Amend.  5.  Gray  v.  United  States,  589 
A.2d  912,  1991  D.C.  App.  LEXIS  80  (1991). 

In  prosecution  for  voluntary  manslaughter 
while  armed,  court  properly  concluded  that 
prosecutor's  adducing  testimony  from  police 
officer  about  blood  on  victim's  shirt,  and  prose- 
cutor's reference  to  flow  of  blood  in  his  closing 
argument,  did  not  constitute  prosecutorial  mis- 
conduct. D.C.  Code  1981,  §§  22-2405,  22-3202; 
U.S.  Const.Amend.  6.  Dixon  v.  United  States, 
565  A.2d  72,  1989  D.C.  App.  LEXIS  206  (1989). 

Defenses,  generally. 

Only  defense  to  charge  of  causing  another's 
death — aside  from  self-defense,  insanity,  du- 
ress and  so  forth — is  that  the  homicide  was 
inadvertent  and  that  defendant's  negligence,  if 
any,  was  not  sufficient  to  convict  him  of  invol- 
untary manslaughter.  United  States  v.  Alexan- 
der, 471  F.2d  923,  1972  U.S.  App.  LEXIS  9972 
(C.A.D.C.  1972),  writ  of  certiorari  denied  by  409 
U.S.  1044,  93  S.  Ct.  541,  34  L.  Ed.  2d  494,  1972 
U.S.  LEXIS  457  (1972). 

Discovery. 

Government  failed  during  murder  trial  to 
comply  with  discovery  rule  mandating  pretrial 
disclosure  of  testimony  of  any  expert  witness 
that  government  intended  to  use  during  its 
case-in-chief  at  trial;  when  it  became  obvious  to 
government  that  testimony  of  alleged  victim's 
treating  physician  would  not  be  consistent  with 
what  physician  had  related  to  defense  counsel 
during  pre-trial  interview,  government's  oral 
conveyance  of  this  fact  to  defense  counsel  did 
not  comply  with  rule's  requirement  of  written 


summary  of  physician's  testimony.  Ferguson  v. 
United  States,  866  A.2d  54,  2005  D.C.  App. 
LEXIS  7  (2005). 

Double  jeopardy. 

Reversal  of  defendant's  convictions  of  man- 
slaughter while  armed  and  of  carrying  pistol 
without  license  did  not  preclude  new  trial  on 
same  charges,  where  reversal  was  based  on 
prosecutorial  misconduct  and  not  on  eviden- 
tiary insufficiency  and  was  unrelated  to  defen- 
dant's guilt  or  innocence.  U.S.  Const.Amend.  5; 
D.C.  Code  1981,  §§  22-2405,  22-3202,  22-3204. 
Coreas  v.  United  States,  585  A.2d  1376,  1991 
D.C.  App.  LEXIS  30  (1991),  writ  of  certiorari 
denied  by  502  U.S.  855,  112  S.  Ct.  167,  116  L. 
Ed.  2d  130,  1991  U.S.  LEXIS  4310,  60  U.S.L.W. 
3261  (1991). 

Offense  of  manslaughter  is  determined  by 
reference  to  number  of  victims  who  die  as  result 
of  defendant's  actions,  not  by  reference  to  num- 
ber of  acts  causing  death;  therefore,  even  if 
defendant's  act  of  striking  seven  pedestrians 
and  killing  them  constituted  only  single  act, 
sentencing  defendant  on  seven  counts  of  man- 
slaughter did  not  violate  the  double  jeopardy 
clause.  U.S.  Const.Amend.  5;  D.C.  Code  1981, 
§  22-2405.  Williams  v.  United  States,  569  A.2d 
97,  1989  D.C.  App.  LEXIS  221  (1989). 

Examination  of  witnesses. 

Trial  court  did  not  abuse  its  discretion  in 
finding  prosecution  witness,  who  had  been  di- 
agnosed with  paranoid  schizophrenia  and  re- 
cently hospitalized  for  psychiatric  problems, 
competent  to  testify  in  prosecution  for  man- 
slaughter while  armed  and  related  weapons 
offenses;  witness  did  not  display  kinds  of  men- 
tal impairments  that  would  suggest  testimo- 
nial incapacity,  witness  demonstrated  under- 
standing of  what  it  meant  to  testify  truthfully 
and  was  oriented  in  time  and  place,  and  testi- 
mony of  witness,  although  her  memory  was 
imperfect,  was  responsive  and  her  account  of 
events  at  issue  was  coherent  and  consistent 
with  recollections  of  other  witnesses.  Dorsey  v. 
United  States,  935  A.2d  288,  2007  D.C.  App. 
LEXIS  558  (2007). 

When  defendant  in  homicide  prosecution  in- 
troduces evidence  of  victim's  violent  character, 
whether  known  to  defendant  or  not,  to  demon- 
strate that  deceased  was  more  likely  aggressor, 
she  opens  door  for  government  rebuttal  with 
evidence  of  victim's  peaceable  character.  Johns 
V.  United  States,  434  A.2d  463,  1981  D.C.  App. 
LEXIS  342  (1981). 

Indictment  and  information. 

—  Act  or  omission  causing  death,  indict- 
ment and  information. 

Where  manslaughter  indictment  charged 
landlord,  its  vice  president,  and  tenant,  who 
operated  rooming  house,  with  negligently  fail- 
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ing  to  have  a  dumbwaiter  shaft  constructed  of 
fire-resistive  materials  and  neghgently  faiUng 
to  provide  a  front  fire  escape,  and  that  defen- 
dants were  under  duty  to  roomers  to  comply 
with  all  orders,  rules,  regulations,  and  ordi- 
nances relating  to  use,  occupancy  and  safety  of 
buildings,  and  particularly  building  code  and 
elevator  code  of  District  of  Columbia,  and  that 
regulations  required  dumb-waiter  shaft  to  be  of 
fire-resistive  construction,  the  indictment  did 
not  sufficiently  plead  existence  of  applicable 
regulations  requiring  use  of  fire-resistive  mate- 
rials in  dumb-waiter  shafts  and  installation  of 
front  fire  escape.  U.S.  v.  Interstate  Properties, 
153  F.2d  469,  1946  U.S.  App.  LEXIS  1944 
(1946). 

Manslaughter  indictment  charging  viola- 
tions of  elevator  regulations  should  point  out 
with  particularity  what  regulations  were  vio- 
lated and  should  plead  facts  concerning  physi- 
cal situation  to  show  the  regulations  relied  on 
were  correctly  applicable  to  the  situation.  U.S. 
V.  Interstate  Properties,  153  F.2d  469,  1946 
U.S.  App.  LEXIS  1944  (1946). 

Where  manslaughter  indictment  charged 
that,  by  reason  of  failure  of  landlord,  its  vice 
president,  and  tenant,  who  operated  rooming 
house,  to  provide  a  dumb-waiter  shaft  of  fire- 
resistive  materials,  and  a  front  fire  escape,  and 
by  reason  of  their  acts  in  permitting  shaftway 
to  be  used  as  a  trash  receptacle  a  fire  started 
and  a  named  individual  received  fatal  burns, 
the  indictment  was  insufficient  to  charge  that 
absence  of  fire  escape  contributed  to  the  death. 
U.S.  V.  Interstate  Properties,  153  F.2d  469, 
1946  U.S.  App.  LEXIS  1944  (1946). 

An  indictment  charging  defendants  with  in- 
voluntary manslaughter  for  a  death  resulting 
from  the  collapse  of  a  theater,  alleging  that 
defendants  undertook  and  assumed  jointly  to 
construct  the  building,  one  was  to  furnish  the 
steel  and  one  the  cement,  one  to  draw  the  plans, 
one  to  superintend  the  construction,  and  an- 
other to  inspect  the  work,  but  not  alleging  any 
contract,  or  in  what  way  any  one  of  the  defen- 
dants could  be  responsible  for  the  neglect  of  the 
others,  held  insufficient.  U.S.  v.  Geare,  293  F. 
997,  1923  U.S.  App.  LEXIS  1708  (1923). 

An  indictment  charging  the  persons  con- 
structing a  theater  with  involuntary  man- 
slaughter for  a  death  resulting  from  the  col- 
lapse of  the  theater  held  not  to  sufficiently 
allege  criminal  negligence.  U.S.  v.  Geare,  293  F. 
997,  1923  U.S.  App.  LEXIS  1708  (1923). 

—  In  generaL 

Where  manslaughter  indictment  against 
landlord,  its  vice  president,  and  tenant,  who 
operated  rooming  house,  charged  acts  of  negli- 
gence which  were  not  violations  of  common  law 
duties  jointly  owed  by  defendants,  and  indict- 
ment was  uncertain  concerning  statutory  and 
regulatory  requirements  with  which  defen- 


dants allegedly  failed  to  comply,  the  indictment 
was  bad  on  demurrer.  U.S.  v.  Interstate  Prop- 
erties, 153  F.2d  469,  1946  U.S.  App.  LEXIS 
1944  (1946). 

Indictment  for  manslaughter  by  striking 
with  automobile  held  not  wanting  in  definite- 
ness.  Story  v.  U.S.,  16  F2d  342,  1926  U.S.  App. 
LEXIS  3842  (1926). 

Inclusion  of  counts  of  both  voluntary  and 
involuntary  manslaughter  in  one  indictment 
does  not  deny  due  process.  D.C.  Code  §  22- 
2405.  United  States  v.  Bradford,  344  A.2d  208, 
1975  D.C.  App.  LEXIS  236  (1975). 

Indictment  which  alleged  that  the  accused 
"feloniously,  wantonly  and  with  gross  negli- 
gence" shot  the  deceased  charged  involuntary 
manslaughter  only  under  District  of  Columbia 
statutes  and  was  not  sufficient,  as  claimed  by 
government,  to  also  charge  voluntary  man- 
slaughter. D.C.  Code  §  22-2405.  United  States 
V.  Pender,  309  A.2d  492,  1973  D.C.  App.  LEXIS 
356  (1973). 

—  Joinder  of  parties  or  issues,  indictment 
and  information. 

Where  manslaughter  indictment  charged 
landlord,  its  vice  president,  and  tenant,  who 
operated  rooming  house,  with  violation  of  al- 
leged joint  duty  to  use  reasonable  care  to  main- 
tain premises  in  a  reasonably  safe  condition, 
that  defendants  negligently  failed  to  have  a 
dumb-waiter  shaft  constructed  of  fire-resistive 
materials,  that  they  negligently  failed  to  forbid 
use  of  shaft  as  a  receptacle  for  waste,  and  that 
they  negligently  failed  to  provide  a  front  fire 
escape,  the  acts  of  negligence  charged  were  not 
violations  of  common-law  duties  jointly  owed  by 
the  defendants,  and  there  was  a  misjoinder  of 
defendants  under  common  law  principles.  U.S. 
V.  Interstate  Properties,  153  F.2d  469,  1946 
U.S.  App.  LEXIS  1944  (1946). 

Although  voluntary  and  involuntary  man- 
slaughter are  separate  offenses  which  must  be 
charged  in  separate  counts  if  Government  de- 
sires to  charge  both,  original  duplicitous  nature 
of  indictment,  charging  motorist  with  man- 
slaughter in  connection  with  death  of  two  per- 
sons as  result  of  automobile  accident,  which 
duplicity  arose  from  fact  that  indictment  failed 
to  distinguish  between  voluntary  and  involun- 
tary manslaughter,  was  corrected  when  Gov- 
ernment elected  to  proceed  solely  upon  theory 
of  involuntary  manslaughter,  which  election 
was  appropriate  remedy  for  such  duplicitous 
indictment,  and  thus,  indictment  was  not  fa- 
tally defective.  Murray  v.  United  States,  358 
A.2d  314,  1976  D.C.  App.  LEXIS  282  (1976). 

After  Government's  election  to  proceed  only 
on  theory  of  involuntary  manslaughter  under 
duplicitous  indictment  which  failed  to  distin- 
guish between  voluntary  and  involuntary  man- 
slaughter, trial  suffered  none  of  infirmities  as- 
sociated with  one  based   upon  duplicitous 
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indictment,  in  that  Government  adduced  no 
proof  inconsistent  with  charge  of  involuntary 
manslaughter,  motions  for  judgments  of  acquit- 
tal were  addressed  solely  to  that  charge  and  to 
charge  of  negligent  homicide,  lesser  included 
offense,  and  jury  was  instructed  only  on  invol- 
untary manslaughter;  furthermore,  jury  ac- 
quitted motorist  on  charge  of  manslaughter  as 
to  both  victims,  which  abrogated  any  question 
as  to  which  crime  indictment  referred.  D.C. 
Code  §  40-606.  Murray  v.  United  States,  358 
A.2d  314,  1976  D.C.  App.  LEXIS  282  (1976). 

Voluntary  and  involuntary  manslaughter  are 
separate  offenses  which  must,  if  charged  in 
single  indictment,  be  charged  in  separate 
counts.  D.C.  Code  §  22-2405.  United  States  v. 
Bradford,  344  A.2d  208,  1975  D.C.  App.  LEXIS 
236  (1975). 

Duplicitous  count  is  improper  in  that,  upon 
conviction,  it  would  not  be  clear  to  which  crime 
guilty  verdict  referred  and  thus  what  penalty 
should  be  imposed,  it  would  hamper  both  judge 
and  jury  in  considering  evidence,  general  ver- 
dict of  guilty  would  not  reveal  whether  defen- 
dant was  unanimously  found  guilty  of  all  of- 
fenses charged,  right  of  protection  against 
double  jeopardy  might  be  violated  and  it  might 
deny  right  to  notice  of  nature  and  cause  of 
accusation.  D.C.  Code  SCR,  Criminal  Rules 
7(c),  8(a),  31(a);  D.C.  Code  §  22-2405;  U.S. 
Const.  Amends.  5,  6.  United  States  v.  Bradford, 
344  A.2d  208,  1975  D.C.  App.  LEXIS  236 
(1975). 

—  Lesser  grade  or  degree  of  offense 
charged,  indictment  and  information; 
joinder — election. 

Involuntary  manslaughter  is  a  lesser-in- 
cluded offense  of  second-degree  murder,  Don- 
aldson V.  United  States,  856  A.2d  1068,  2004 
D.C.  App.  LEXIS  402  (2004). 

Voluntary  manslaughter  while  armed  was 
lesser  included  offense  of  second-degree  murder 
while  armed,  so  that  defendants  could  be  con- 
victed of  manslaughter  offense  after  being 
charged  only  with  murder  offense,  though  at 
time  of  trial,  maximum  penalty  for  manslaugh- 
ter offense  exceeded  maximum  penalty  for  mur- 
der offense  by  $1,000  fine;  two  offenses  had 
identical  elements  except  that  murder  offense 
also  required  malice,  and  court  could  avoid 
misapplication  of  statute  by  refraining  from 
imposing  fine.  D.C.  Code  1981,  §§  22-2403, 
22-2404,  22-2405,  22-3202;  Fed.R.Cr.Proc.  Rule 
31(c),  18  U.S.C.;  Criminal  Rule  31(c).  Lee  v. 
United  States,  668  A.2d  822,  1995  D.C.  App. 
LEXIS  252  (1995). 

Manslaughter  is  a  lesser  included  offense  of 
second-degree  murder.  Day  v.  United  States, 
390  A.2d  957,  1978  D.C.  App.  LEXIS  485 
(1978). 

Involuntary  manslaughter  is  lesser  included 
offense  of  second-degree  murder.  Carmichael  v. 


United  States,  363  A.2d  302,  1976  D.C.  App. 
LEXIS  356  (1976). 

Manslaughter  is  a  lesser  included  offense  of 
second-degree  murder.  D.C.  Code§  22-2403. 
Pendergrast  v.  United  States,  332  A.2d  919, 
1975  D.C.  App.  LEXIS  326  (1975). 

Inheritance  rights  of  convicted  persons. 

Conviction  for  involuntary  manslaughter 
triggers  bar  of  slayer  statute  upon  person  con- 
victed of  felonious  homicide  from  taking  an 
estate  or  interest  from  victim.  D.C.  Code  1981, 
§  19-320.  Cheatle  v.  Cheatle,  662  A.2d  1362, 
1995  D.C.  App.  LEXIS  146  (1995). 

Instructions. 

—  Accident  or  misfortune,  instructions. 

Record  failed  to  establish  proof  of  claim  that 
trial  court  erred  in  failing  to  instruct  jury 
adequately  as  to  accidental  homicide.  United 
States  V.  Dent,  477  F.2d  447,  1973  U.S.  App. 
LEXIS  10804  (C.A.D.C.  1973). 

—  Harmless  or  reversible  error,  instruc- 

tions. 

Giving  of  instruction,  which  was  made  in 
response  to  jury  request  for  explanation  of 
manslaughter  charge,  and  in  which  jury  was 
admonished  that  "they  must  recall  all  of  the 
other  instructions  the  court  has  given.  .  ., 
instructions  with  respect  to  reasonable  doubt 
and  self-defense.  ..  you  can  assume  that  I  have 
repeated  all  those  matters  to  you  at  this  time 
and  I  will  simply  at  this  time  discuss  the 
elements  of  manslaughter,"  was  not  plain  error. 
Fed.Rules  Crim.Proc.  rules  30,  52,  52(b),  18 
U.S.C.  United  States  v.  Jones,  482  F.2d  747, 
1973  U.S.  App.  LEXIS  8777  (C.A.D.C.  1973). 

Instructions  providing,  inter  alia,  that  high 
degree  of  recklessness  requisite  to  prove  malice 
as  an  element  of  murder  is  distinguished  from 
lesser  recklessness  constituting  manslaughter 
by  reason  of  quality  of  defendant's  awareness  of 
risk  either  actually  or  from  showing  of  such 
danger  that  any  reasonable  person  must  have 
been  aware  of  it  were  not  prejudicially  errone- 
ous. United  States  v.  Dent,  477  F.2d  447,  1973 
U.S.  App.  LEXIS  10804  (C.A.D.C.  1973). 

Failure  in  second-degree  murder  prosecution 
to  give  limiting  instruction  concerning  evi- 
dence, which  pertained  to  prior  assaults  on 
victim-child  by  defendant,  which  was  relevant 
and  material  to  issues  of  malice,  intent  and 
willfulness  and  which  refuted  defendant's  con- 
tention that  burning  of  child  was  accidental 
since  defendant  felt  kindly  toward  him,  was  not 
plain  error.  D.C.  Code  §§  22-2403,  22-2405. 
United  States  v.  Thomas,  459  F.2d  1172,  1972 
U.S.  App.  LEXIS  11077  (C.A.D.C.  1972). 

Where  evidence  was  insufficient  to  give  rise 
to  reasonable  doubt  that  defendant  intended  to 
shoot  one  of  the  young  men  in  group  standing 
near  corner,  trial  court  did  not  err  in  failing  to 
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instruct  jury  on  involuntary  manslaughter. 
D.C.  Code  §  22-2405.  Simon  v.  United  States, 
424  F.2d  796,  1970  U.S.  App.  LEXIS  11395 
(C.A.D.C.  1970). 

Trial  court's  error  in  failing  to  respond  to 
jury's  question  concerning  what  constituted  an 
"assault,"  in  context  of  jury  instruction  concern- 
ing reasonableness  of  defendant's  use  of  deadly 
force  against  decedent,  was  not  harmless  be- 
yond a  reasonable  doubt  in  prosecution  for 
manslaughter  while  armed;  issue  of  what  con- 
stituted assault  was  central  to  defendant's  self- 
defense  claim,  jury  had  to  determine  whether 
defendant  acted  in  heat  of  passion  caused  by 
assault,  and  court's  failure  to  respond  to  jury's 
question  on  central  issue  to  defense  in  close 
case  created  unacceptable  risk  that  verdict 
stemmed  from  mistaken  understanding  of  law. 
Preacher  v.  United  States,  934  A.2d  363,  2007 
D.C.  App.  LEXIS  559  (2007). 

Under  harmless  error  standard,  an  appellate 
court  must  be  satisfied  with  fair  assurance, 
after  pondering  all  that  happened  without 
stripping  the  erroneous  action  from  the  whole, 
that  the  judgment  was  not  substantially 
swayed  by  the  error.  Brisbon  v.  United  States, 
894  A.2d  1121,  2006  D.C.  App.  LEXIS  144 
(2006). 

Trial  court's  error  in  issuing  "first  aggressor" 
or  provocation  instruction  to  jury  was  harmful 
in  prosecution  for  voluntary  manslaughter 
while  armed;  by  giving  instruction  and  telling 
jurors  that  if  they  found  that  defendant  was 
aggressor  or  if  he  provoked  conflict  upon  him- 
self, he  could  not  rely  upon  right  of  self-defense 
to  justify  his  use  of  force,  court  not  only  effec- 
tively and  improperly  took  away  government's 
burden  to  disprove  self-defense,  but  also  effec- 
tively deprived  defendant  of  his  ability  to  claim 
self-defense.  Rorie  v.  United  States,  882  A.2d 
763,  2005  D.C.  App.  LEXIS  392  (2005). 

Trial  court's  instruction  to  jury  on  order  of 
considering  verdicts,  that  jury  could  consider 
offense  of  voluntary  manslaughter  only  after 
making  all  "reasonable  efforts"  to  reach  a  ver- 
dict on  voluntary  manslaughter  did  not  consti- 
tute plain  error;  defendant  made  no  specific 
objection  to  inclusion  of  "reasonable  efforts" 
language,  and  did  not  propose  any  alternative 
language.  Donaldson  v.  United  States,  856  A.2d 
1068,  2004  D.C.  App.  LEXIS  402  (2004). 

Even  if  submission  of  involuntary  man- 
slaughter to  jury  was  erroneous,  error  was 
harmless  where  defendant  was  not  convicted  of 
involuntary  manslaughter,  and  conviction  for 
lesser  offense  of  negligent  homicide  was  fully 
supported  by  evidence.  Garcia  v.  United  States, 
848  A.2d  600,  2004  D.C.  App.  LEXIS  204 
(2004). 

Although  defendant  was  improperly  denied 
"imperfect  self-defense"  instruction,  error  was 
harmless  where  jury  was  instructed  on  first 
and  second-degree  murder,  and  jury  found  de- 


fendant guilty  of  first-degree  murder;  jury's 
finding  of  premeditation  could  not  coexist  with 
defendant's  mitigation  claim,  and  if  jury  be- 
lieved defendant  acted  in  self  defense,  even  if 
unreasonably,  it  would  have  convicted  appel- 
lant of  second-degree  murder.  Swann  v.  United 
States,  648  A.2d  928,  1994  D.C.  App.  LEXIS 
182  (1994). 

Error  on  part  of  trial  court  when,  having 
agreed  to  instruct  jury  on  both  voluntary  and 
involuntary  manslaughter,  it  omitted  latter  in- 
struction from  its  charge  in  prosecution  for 
first-degree  murder  was  not  a  basis  for  obtain- 
ing reversal  under  plain  error  rule  in  absence  of 
a  showing  that  defendant  was  deprived  of  sub- 
stantial rights.  D.C.  Code  1981,  §§  22-2401, 
22-2405,  22-3202,  22-3204;  Criminal  Rule  30. 
Morris  v.  United  States,  469  A.2d  432,  1983 
D.C.  App.  LEXIS  520  (1983). 

Instruction  on  involuntary  manslaughter 
was  not  reversibly  erroneous  because  in  requir- 
ing proof  that  death  resulted  from  injuries 
received  through  commission  of  an  unlawful  act 
which  was  a  misdemeanor  involving  danger  of 
injury,  it  did  not  also  require  proof  that  unlaw- 
ful act  was  proximate  cause  of  death.  D.C.  Code 
§§  22-2405,  22-3204.  Walker  v.  United  States, 
403  A.2d  1163,  1979  D.C.  App.  LEXIS  420 
(1979). 

Trial  judge  did  not  err  in  refusing  to  give 
manslaughter  instruction  where  jury,  which 
was  given  instruction  on  second-degree  murder 
as  a  lesser  included  offense,  found  defendant 
guilty  of  first-degree  murder.  Dean  v.  United 
States,  377  A.2d  423,  1977  D.C.  App.  LEXIS 
375  (1977). 

In  homicide  prosecution,  trial  court  did  not 
commit  reversible  error  in  failing  to  give  limit- 
ing instruction  concerning  extrajudicial  state- 
ments admitted  to  show  state  of  mind  of  the 
defendant  and  the  victim,  the  defendant's  wife. 
D.C.  Code  §§  22-2403,  22-2405,  22-3202. 
Gezmu  v.  United  States,  375  A.2d  520,  1977 
D.C.  App.  LEXIS  348  (1977). 

Evidence,  including  defendant's  testimony 
that  he  had  seen  victim  wave  his  gun  earlier  on 
date  of  incident  at  issue  and  that  he  knew  that 
victim  had  previously  shot  someone  else  in  the 
neighborhood,  as  well  as  testimony  that  heated 
words  were  exchanged  at  fateful  meeting  of 
defendant  and  victim  and  that  victim  was  mov- 
ing his  hand  toward  his  pocket  when  defendant 
struck  him  with  baseball  bat,  constituted  some 
evidence  that  defendant  lacked  requisite  mal- 
ice for  second  degree  murder;  hence,  failure  to 
give  requested  instruction  on  lesser  included 
offense  of  manslaughter  was  reversible  error. 
Pendergrast  v.  United  States,  332  A.2d  919, 
1975  D.C.  App.  LEXIS  326  (1975). 

Neither  fact  that  other  instructions  in  prose- 
cution for  manslaughter  properly  stated  that 
the  Government  bore  the  burden  of  proof  be- 
yond reasonable  doubt  on  all  elements  of  the 
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offense  nor  the  weakness  of  the  self-defense 
claim  made  harmless  erroneous  instruction 
which  called  for  a  guilty  verdict  if  the  Govern- 
ment proved  beyond  a  reasonable  doubt  that 
the  defendant  did  not  act  in  self-defense.  D.C. 
Code  §  22-2405;  U.S.  Const.  Amend.  6.  Baker  v. 
United  States,  324  A.2d  194,  1974  D.C.  App. 
LEXIS  256  (1974). 

—  In  general. 

Charge,  in  prosecution  for  second-degree 
murder,  considered  as  a  whole,  properly  con- 
veyed to  jury  correct  rules  on  murder  and 
manslaughter.  D.C.  Code  1961,  §§  22-2403,  22- 
2405.  Falls  v.  United  States,  321  F.2d  762,  1963 
U.S.  App.  LEXIS  4665  (C.A.D.C.  1963). 

Though  a  requested  charge,  directing  acquit- 
tal if  the  proximate  cause  of  the  death  was  the 
breaking  of  the  steering  wheel  of  the  automo- 
bile, was  properly  refused,  because  omitting  the 
element  of  defendant's  carelessness  as  a  cause 
of  the  breaking,  it  was  error  to  refuse  a  re- 
quested charge  directing  acquittal,  if  the  death 
was  due  to  breaking  of  wheel  and  the  break  was 
not  caused  by  any  unlawful  act  of  defendant. 
Sinclair  v.  U.S.,  265  F.  991,  1920  U.S.  App. 
LEXIS  1490  (1920). 

—  Instructions  already  given. 

In  prosecution  for  second-degree  murder  and 
manslaughter  where  there  was  evidence  of 
provocation,  instruction  repeating  that  provo- 
cation must  be  adequate  before  defendant  could 
be  acquitted  of  second-degree  murder  and  con- 
victed instead  of  manslaughter  and  man- 
slaughter instruction  containing  detailed  state- 
ment of  several  issues  which  were  clearly 
important  for  jury  to  consider  when  deciding 
whether  to  convict  defendant  of  second-degree 
murder  were  confusing,  but  did  not  require 
reversal  of  conviction,  where  confusion  might 
have  prejudiced  government  as  well  as  defen- 
dant. United  States  v.  Alexander,  471  F2d  923, 
1972  U.S.  App.  LEXIS  9972  (C.A.D.C.  1972), 
writ  of  certiorari  denied  by  409  U.S.  1044,  93  S. 
Ct.  541,  34  L.  Ed.  2d  494,  1972  U.S.  LEXIS  457 
(1972). 

A  requested  charge  that  accused  could  not  be 
convicted  of  manslaughter,  unless  the  death 
was  the  result  of  excessive  speed,  recklessness, 
and  gross  negligence  in  driving  the  automobile, 
was  substantially  covered  by  a  charge  that 
before  the  jury  could  convict  they  must  find 
defendant  guilty  of  gross  negligence  or  reckless 
negligence,  so  that  the  refusal  of  the  request 
was  not  error,  even  if  it  was  correct.  Sinclair  v. 
U.S.,  265  F.  991,  1920  U.S.  App.  LEXIS  1490 
(1920). 

—  Intent,  instructions. 

In  murder  prosecution,  refusal  to  instruct 
that  a  drug-induced  stupor  may  negate  specific 
intent,  was  not  error,  where  there  was  evidence 
that  defendant  took  amphetamines,  drank  a 


quantity  of  liquor  and  had  trouble  driving  to 
scene  of  the  homicide,  but  there  was  no  evi- 
dence that  he  was  in  a  stupor  at  time  of 
stabbing  and,  in  any  event,  other  instructions 
given  on  element  of  specific  intent  sufficed. 
United  States  v.  Marcey,  440  F.2d  281,  1971 
U.S.  App.  LEXIS  11708  (C.A.D.C.  1971). 

Instructing  jury  that  conscious  disregard 
meant  that  defendant  knowingly  engaged  in 
acts  that  ignored  danger  of  such  acts  that 
reasonable  person  would  know  could  cause 
death  or  serious  bodily  harm  was  not  plain 
error;  jury  voting  to  convict  defendant  of  volun- 
tary manslaughter  would  not  have  voted  to 
acquit  him  if  informed  of  more  stringent  intent 
requirement,  if  properly  instructed,  it  was  un- 
likely that  jury  would  have  found  that  defen- 
dant was  not  subjectively  aware  that  shooting 
victim  in  chest  created  high  risk  that  victim 
would  die  or  sustain  serious  injury,  and  even  if 
defendant  stated  that  he  did  not  intend  to  kill 
or  injure  victim,  his  conduct  reflected  subjective 
awareness  of  extreme  risk  of  death  or  serious 
injury.  Williams  v.  United  States,  858  A. 2d  984, 
2004  D.C.  App.  LEXIS  451  (2004),  writ  of 
certiorari  denied  by  545  U.S.  1122,  125  S.  Ct. 
2924, 162  L.  Ed.  2d  308,  2005  U.S.  LEXIS  4787, 
73  U.S.L.W.  3719  (2005). 

Instructing  jury  that  specific  intent  meant 
defendant  knew  he  was  acting  wrongfully  or 
was  disregarding  law  when  he  fired  shots  at 
victim  was  not  plain  error;  this  was  similar 
language  used  in  state  criminal  jury  instruc- 
tions and  another  case,  there  was  no  likelihood 
that  instruction  would  dilute  government's  bur- 
den of  proof,  after  giving  instruction,  court 
immediately  added  correct  statement  of  law, 
and  instruction  did  not  permit  jury  to  reject 
defendant's  self-defense  claim,  as  trial  court 
explained  clearly  that  it  was  government's  bur- 
den to  prove  beyond  reasonable  doubt  that 
defendant  did  not  act  in  self-defense.  Williams 
V.  United  States,  858  A.2d  984,  2004  D.C.  App. 
LEXIS  451  (2004),  writ  of  certiorari  denied  by 
545  U.S.  1122,  125  S.  Ct.  2924,  162  L.  Ed.  2d 
308,  2005  U.S.  LEXIS  4787,  73  U.S.L.W.  3719 
(2005). 

—  Lesser  included  offenses,  instructions. 

If  defendant  charged  with  second-degree 
murder  is  entitled  to  charge  on  lesser  included 
oflfense  of  manslaughter,  instructions  must 
take  a  form  which  distinguish  clearly  between 
those  factors  which  constitute  defenses  to  sec- 
ond-degree murder  and  those  which  constitute 
the  elements  of  manslaughter,  and  which 
clearly  instruct  jury  that  when  defense  to  sec- 
ond-degree murder — adequate  provocation,  for 
example — is  put  in  issue,  government  must 
prove  its  absence  beyond  a  reasonable  doubt. 
United  States  v.  Alexander,  471  F.2d  923,  1972 
U.S.  App.  LEXIS  9972  (C.A.D.C.  1972),  writ  of 
certiorari  denied  by  409  U.S.  1044,  93  S.  Ct. 
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541,  34  L.  Ed.  2d  494,  1972  U.S.  LEXIS  457 
(1972). 

Instruction  concerning  distinction  between 
manslaughter  and  second-degree  murder  and 
factors  that  will  reduce  offense  of  murder  to 
manslaughter  are  appropriate  only  when  de- 
fendant is  charged  with  second-degree  murder 
as  well  as  manslaughter.  United  States  v.  Alex- 
ander, 471  F.2d  923,  1972  U.S.  App.  LEXIS 
9972  (C.A.D.C.  1972),  writ  of  certiorari  denied 
by  409  U.S.  1044,  93  S.  Ct.  541,  34  L.  Ed.  2d 
494,  1972  U.S.  LEXIS  457  (1972). 

Defendant,  in  second  degree  murder  prosecu- 
tion, was  entitled  to  instruction  on  lesser-in- 
cluded offense  of  criminally  negligent  involun- 
tary manslaughter;  evidence  was  presented 
that  altercation  between  defendant  and  victim 
occurred  once  the  parties  were  outside  defen- 
dant's home,  photograph  showed  concrete 
stairs  leading  to  defendant's  door,  several  doc- 
tors testified  that  victim's  injuries  could  have 
been  sustained  in  a  fall  down  such  stairs, 
defendant  told  police  he  punched  victim,  that 
he  may  have  pushed  victim,  and  that  victim 
might  have  sustained  his  non-facial  injuries, 
"when  he  fell."  Donaldson  v.  United  States,  856 
A.2d  1068,  2004  D.C.  App.  LEXIS  402  (2004). 

Defendants'  fleeing  from  the  scene  after  par- 
ticipating in  the  crime  did  not  constitute  legal 
withdrawal,  such  that  they  would  be  entitled  to 
jury  instruction  on  lesser-included  offenses  of 
assault  with  a  deadly  weapon  and  aggravated 
assault,  in  prosecution  for  voluntary  man- 
slaughter. D.C.  Code  1981,  §§  22-2405,  22- 
3202.  Plater  v.  United  States,  745  A.2d  953, 
2000  D.C.  App.  LEXIS  38  (2000). 

Evidence  was  insufficient  in  prosecution  for 
voluntary  manslaughter  to  support  defendants' 
contention  that  their  confrontation  with  the 
victim  was  a  separate  and  distinct  event,  and 
thus,  insufficient  to  support  a  jury  instruction 
on  lesser-included  offenses  of  assault  with  a 
deadly  weapon  and  aggravated  assault,  where 
one  defendant,  in  his  statement  to  the  police, 
admitted  he  punched  victim  twice  in  the  face, 
and  witness  who  testified  on  behalf  of  other 
defendant  stated  that  he  picked  up  that  defen- 
dant from  the  area  of  the  incident.  D.C.  Code 
1981,  §§  22-2405,  22-3202.  Plater  v.  United 
States,  745  A.2d  953,  2000  D.C.  App.  LEXIS  38 
(2000). 

Trial  court  properly  refused  to  give  lesser 
included  instruction  on  manslaughter  in  sec- 
ond-degree murder  prosecution  where  there 
was  no  evidence  to  support  a  jury  finding  of  no 
mahce.  Day  v.  United  States,  390  A.2d  957, 
1978  D.C.  App.  LEXIS  485  (1978). 

Requested  instruction  on  manslaughter  as 
lesser  included  offense  of  second-degree  murder 
was  properly  refused  absent  an  evidentiary 
predicate  for  finding  of  adequate  legal  provoca- 
tion on  which  to  base  such  a  charge.  D.C.  Code 


§  22-2403.  Jamison  v.  United  States,  373  A.2d 
594,  1977  D.C.  App.  LEXIS  477  (1977). 

In  prosecution  for  murder  of  defendant's  es- 
tranged wife,  instruction  on  lesser  included 
offense  of  manslaughter  was  not  warranted, 
where  only  testimony  as  to  defendant's  version 
of  shooting  incident  came  from  a  defense  psy- 
chiatrist and  was  hearsay  and  could  provide  no 
factual  predicate  for  proper  consideration  of 
manslaughter  by  jury  D.C.  Code  §§  22-2403  to 
22-2405.  Bethea  v.  U.S.,  365  A.2d  64,  1976  D.C. 
App.  LEXIS  374  (1976). 

Evidence,  in  prosecution  of  defendant  for 
second-degree  murder,  including  defendant's 
signed  statement  admitting  he  had  stabbed  his 
stepfather  because  he  believed  stepfather  had 
been  responsible  for  his  being  beaten  and 
robbed  night  before  and  that,  upon  confronting 
stepfather,  stepfather  came  toward  him  with 
soft  drink  bottle  in  his  hand,  was  sufficient  to 
support  charge  to  jury  of  lesser  included  offense 
of  involuntary  manslaughter.  Carmichael  v. 
United  States,  363  A.2d  302,  1976  D.C.  App. 
LEXIS  356  (1976). 

—  Necessity  and  sufficiency,  instructions. 

In  a  prosecution  for  manslaughter,  resulting 
from  unlawful  speeding  and  reckless  driving  of 
an  automobile,  a  charge  authorizing  conviction 
if  the  jury  were  satisfied  death  resulted  from 
any  negligent  act  or  omission  of  the  defendant 
was  erroneous,  as  not  limiting  the  jury  to  the 
acts  of  negligence  alleged.  Sinclair  v.  U.S.,  265 
F.  991,  1920  U.S.  App.  LEXIS  1490  (1920). 

In  view  of  instructions  as  a  whole,  defendants 
convicted  of  involuntary  manslaughter  of  in- 
fant son  were  not  prejudiced  by  trial  court's 
erroneously  defining  culpable  negligence  in 
terms  of  simple  or  civil  negligence.  D.C.  Code 
§  22-2405.  Faunteroy  v.  United  States,  413 
A.2d  1294,  1980  D.C.  App.  LEXIS  275  (1980). 

Where  defendant  was  charged  only  with  aid- 
ing and  abetting,  an  instruction  on  unarmed 
manslaughter  would  have  been  inappropriate, 
since  there  was  no  evidence  that  principal  com- 
mitted crime  while  unarmed.  B.C.  Code  §§  22- 
2405,  22-3202.  Branch  v  United  States,  382 
A.2d  1033,  1978  D.C.  App.  LEXIS  423  (1978). 

—  Passion  and  provocation,  instructions. 

Court  of  Appeals  stated  sample  instruction 
on  provocation  to  be  given  in  cases  in  which 
accused  is  charged  with  second-degree  murder 
and  manslaughter  and  adequate  provocation  is 
put  in  issue.  United  States  v.  Alexander,  471 
F.2d  923,  1972  U.S.  App.  LEXIS  9972  (C.A.D.C. 
1972),  writ  of  certiorari  denied  by  409  U.S. 
1044,  93  S.  Ct.  541,  34  L.  Ed.  2d  494,  1972  U.S. 
LEXIS  457  (1972). 

Where  defendant  is  charged  with  second- 
degree  murder  and  manslaughter,  once  some 
evidence  of  provocation  is  in  the  case,  whether 
introduced  by  government  or  defense,  defen- 
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dant  is  entitled  to  instruction  on  provocation 
and  manslaughter,  burden  of  persuading  jury 
of  absence  of  provocation  is  on  government,  and 
jury  is  entitled  to  clear  instruction  to  that 
effect.  United  States  v.  Alexander,  471  F.2d  923, 
1972  U.S.  App.  LEXIS  9972  (C.A.D.C.  1972), 
writ  of  certiorari  denied  by  409  U.S.  1044,  93  S. 
Ct.  541,  34  L.  Ed.  2d  494,  1972  U.S.  LEXIS  457 
(1972). 

In  order  to  be  entitled  to  a  manslaughter 
instruction,  there  must  be  some  evidence  of 
adequate  provocation  or  lack  of  malice.  Dean  v. 
United  States,  377  A.2d  423,  1977  D.C.  App. 
LEXIS  375  (1977). 

Whatever  passion  was  aroused  by  the  rape  of 
one  of  defendant's  prostitutes  was  insufficient 
provocation  to  justify  a  manslaughter  instruc- 
tion for  shooting  of  alleged  rapist  over  an  hour 
after  defendant  learned  of  the  rape.  Dean  v. 
United  States,  377  A.2d  423,  1977  D.C.  App. 
LEXIS  375  (1977). 

Defendant  is  entitled  to  a  manslaughter  in- 
struction if  there  is  some  evidence  to  show 
adequate  provocation  or  a  lack  of  malice  afore- 
thought. Harris  v.  United  States,  373  A. 2d  590, 
1977  D.C.  App.  LEXIS  475  (1977). 

—  Province  of  jury,  instructions. 

Instruction,  in  prosecution  for  manslaughter, 
to  the  effect  that  if  the  Government  proved 
beyond  a  reasonable  doubt  that  the  defendant 
did  not  act  in  self-defense  he  must  be  found 
guilty  denied  the  defendant  his  right  to  a  jury 
trial  and  was  error.  D.C.  Code  §  22-2405;  U.S. 
Const.  Amend.  6.  Baker  v.  United  States,  324 
A.2d  194,  1974  D.C.  App.  LEXIS  256  (1974). 

—  Recklessness  and  danger  inherent  in 

conduct,  instructions. 

Evidence  indicating  that  defendant's  beating 
of  his  child  was  not  in  a  passion  of  hate  and 
rage  but  with  an  intent  to  discipline  that  was 
carried  to  such  unreasonable  extremes  as  to 
involve  a  "gross  deviation"  and  extreme  risk  of 
harm  and  death  warranted  instruction  on  man- 
slaughter, where  jury  could  have  found  that 
defendant  indicted  for  murder  lacked  the  kind 
of  awareness  of  risk  involved  in  the  malice 
requirement  of  murder.  United  States  v.  Grady, 
481  F.2d  1106,  1973  U.S.  App.  LEXIS  9077 
(C.A.D.C.  1973). 

Recklessness  as  to  accuracy  of  defendant's 
aim  in  shooting  toward  group  of  men  standing 
near  corner  was  not  type  of  recklessness  that 
would  justify  an  involuntary  manslaughter  in- 
struction where  defendant  did  intend  to  shoot 
one  of  the  men.  D.C.  Code  §  22-2405.  Simon  v. 
United  States,  424  F.2d  796,  1970  U.S.  App. 
LEXIS  11395  (C.A.D.C.  1970). 

Evidence  of  reckless  conduct  unintentionally 
resulting  in  death  may  form  basis  for  an  invol- 
untary manslaughter  instruction.  D.C.  Code 
§  22-2405.  Simon  v.  United  States,  424  F.2d 


796,  1970  U.S.  App.  LEXIS  11395  (C.A.D.C. 
1970). 

Trial  court  correctly  instructed  jury  that  in- 
voluntary manslaughter  includes  unreasonable 
failure  to  perceive  risk  of  harm  to  others  while 
engaging  in  conduct  resulting  in  extreme  dan- 
ger to  life  or  of  serious  bodily  injury.  D.C.  Code 
§  22-2405.  Faunteroy  v.  United  States,  413 
A.2d  1294,  1980  D.C.  App.  LEXIS  275  (1980). 

Trial  court  in  homicide  prosecution  correctly 
instructed  jury  that  conduct  resulting  in  ex- 
treme danger  to  life  or  of  serious  bodily  injury 
must  be  act  or  omission  of  culpable,  i.  e.,  crim- 
inal negligence  but  incorrectly  defined  culpable 
negligence  as  failure  to  exercise  that  degree  of 
care  rendered  appropriate  by  particular  cir- 
cumstances in  which  man  or  woman  of  ordinary 
prudence  in  same  situation  and  with  equal 
experience  would  not  have  omitted.  D.C.  Code 
§  22-2405.  Faunteroy  v.  United  States,  413 
A.2d  1294,  1980  D.C.  App.  LEXIS  275  (1980). 

—  Self-defense,  instructions. 

Defendant  was  not  entitled  to  jury  instruc- 
tions on  self-defense  and  defense  of  a  third 
person  in  prosecution  for  voluntary  manslaugh- 
ter while  armed  and  related  weapons  offenses; 
victim  was  not  armed,  had  uttered  no  threats, 
did  not  obtain  control  of  weapon  of  defendant's 
brother  or  point  it  at  defendant  or  brother,  and 
had  not  inflicted  any  serious  injury  on  brother, 
and  thus,  evidence  did  not  show  that  defendant 
or  his  brother  were  in  imminent  peril  of  death 
or  serious  bodily  harm,  such  that  defendant 
reasonably  could  think  lethal  response  neces- 
sary, even  though  victim  was  initial  aggressor 
and  he  was  struggling  to  disarm  defendant's 
brother.  Dorsey  v.  United  States,  935  A.2d  288, 
2007  D.C.  App.  LEXIS  558  (2007). 

Trial  court's  failure  to  respond  to  jury's  ques- 
tion concerning  what  constituted  an  "assault," 
in  context  of  instruction  explaining  that  person 
acting  in  heat  of  passion  caused  by  assault  does 
not  necessarily  lose  his  claim  of  self-defense  by 
using  greater  force  than  would  seem  necessary 
to  a  calm  mind,  was  error  in  prosecution  for 
manslaughter  while  armed;  jury's  question  was 
clear,  jury's  question  was  central  to  their  con- 
sideration of  defendant's  claim  that  he  acted  in 
self-defense,  and  court  did  not  answer  jury's 
specific  question,  but  opted  to  repeat  standard 
self-defense  instructions.  Preacher  v.  United 
States,  934  A.2d  363,  2007  D.C.  App.  LEXIS 
559  (2007). 

Trial  court's  sua  sponte  inclusion  of  "first 
aggressor"  or  provocation  charge  to  jury,  in  its 
instruction  regarding  right  of  self-defense,  de- 
spite express  objection  of  defendant,  was  error 
in  prosecution  for  voluntary  manslaughter 
while  armed;  defendant's  aggression  toward 
third  party  did  not  turn  defendant  into  aggres- 
sor against  or  provocateur  toward  victim,  and 
although  there  was  evidence  supporting  infer- 
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ence  that  defendant  provoked  some  hostility 
during  interaction  of  parties  morning  of  inci- 
dent, that  evidence  alone  did  not  justify  giving 
"first  aggressor"  or  provocation  instruction. 
Rorie  v.  United  States,  882  A.2d  763,  2005  D.C. 
App.  LEXIS  392  (2005). 

Defendant's  attempt  to  sell  soap  instead  of 
cocaine  to  assault  victim  presented  at  least  a 
factual  issue  for  jury  as  to  whether  defendant 
invited  and  provoked  encounter  that  led  to 
shooting  of  homicide  victim  who  was  also  pres- 
ent in  room,  and  thus,  trial  court  did  not  abuse 
its  discretion  in  giving  jury  an  instruction  on 
provocation,  with  respect  to  claim  of  self-de- 
fense against  homicide  victim.  D.C.  Code  1981, 
§§  22-502,  22-2405,  22-3202.  Edwards  v. 
United  States,  721  A.2d  938,  1998  D.C.  App. 
LEXIS  223  (1998). 

Defendant  was  not  entitled  to  self-defense 
instruction  as  to  one  of  two  shooting  victims,  in 
homicide  and  assault  prosecution  arising  from 
incident  in  which  defendant  shot  victims  upon 
victims'  perceived  discovery  that  defendant  and 
friend  were  attempting  to  dupe  victims  by  sell- 
ing them  soap  rather  than  cocaine;  defendant 
used  excessive  force  when  he  fired  two  shots 
virtually  straight  down  into  victim's  body, 
while  victim's  weaponless  hands  were  visible 
and  after  defendant  shot  second  victim  in  head, 
and  defendant  did  not  do  everything  in  his 
power,  consistent  with  his  safety,  to  avoid  dan- 
ger and  avoid  necessity  of  taking  a  life.  D.C. 
Code  1981,  §§  22-502,  22-2405,  22-3202.  Ed- 
wards V.  United  States,  721  A.2d  938,  1998  D.C. 
App.  LEXIS  223  (1998). 

Trial  court  did  not  err  in  instructing  jury  to 
assess  defendant's  actions  against  second 
shooting  victim  separately  from  defendant's  ac- 
tions against  first  shooting  victim,  in  consider- 
ing defendant's  self-defense  claim  in  homicide 
and  assault  prosecution  arising  from  incident 
in  which  defendant  shot  victims  upon  victims' 
perceived  discovery  that  defendant  and  friend 
were  attempting  to  dupe  victims  by  selling 
them  soap  rather  than  cocaine;  by  time  defen- 
dant shot  second  victim,  defendant  no  longer 
could  reasonably  believe  that  defendant  faced  a 
concerted  threat  from  second  victim  and  first 
victim,  whom  defendant  had  just  killed.  D.C. 
Code  1981,  §§  22-502,  22-2405,  22-3202.  Ed- 
wards V.  United  States,  721  A.2d  938, 1998  D.C. 
App.  LEXIS  223  (1998). 

Defendant  was  entitled  to  imperfect  self- 
defense  instruction  in  homicide  trial,  where 
reasonable  jury  could  have  found  that  defen- 
dant had  subjective  actual  belief  that  his  life 
was  in  danger  and  a  like  belief  that  he  had  to 
react  with  the  force  that  he  did,  even  though 
such  beliefs  of  defendant  were  objectively  un- 
reasonable. Swann  v.  United  States,  648  A.2d 
928,  1994  D.C.  App.  LEXIS  182  (1994). 

Once  there  is  sufficient  evidence  to  justify  a 
self-defense  instruction  in  homicide  case,  bur- 


den is  on  government  to  disprove  self-defense, 
by  meeting  its  burden  of  proof  negating  defen- 
dant's subjective  actual  belief  or  objective  rea- 
sonableness. Swann  v.  United  States,  648  A.2d 
928,  1994  D.C.  App.  LEXIS  182  (1994). 

Defendant  was  not  entitled  to  have  issue  of 
self-defense  submitted  to  jury  in  homicide  pros- 
ecution, despite  circumstances  surrounding 
victim's  yelling  to  passenger  in  defendant's  car 
and  his  pursuit  of  defendant's  car  and  discovery 
of  pistol  in  victim's  front  pocket  after  his  death, 
where  victim  made  no  threat,  actual  or  appar- 
ent, prior  to  being  shot  to  death  by  codefendant 
and  there  were  many  options  available  to  de- 
fendant short  of  shooting  victim.  Brown  v. 
United  States,  619  A.2d  1180,  1992  D.C.  App. 
LEXIS  354(1992). 

Finding  that  defendant  acted  without  malice 
was  not  consistent  only  with  a  complete  excul- 
pation of  charge  of  second-degree  murder,  on 
basis  of  self-defense;  finding  of  wanton  malice 
was  consistent  with  a  finding  of  acting  reck- 
lessly or  on  provocation,  so  as  to  justify  instruc- 
tion on  lesser-included  offense  of  manslaughter. 
Pendergrast  v.  United  States,  332  A.2d  919, 
1975  D.C.  App.  LEXIS  326  (1975). 

—  Voluntary  and  involuntary  manslaugh- 
ter, instructions. 

Question  whether  a  defendant  is  entitled  to 
involuntary  manslaughter  instruction  depends 
on  existence  of  at  least  some  evidence  in  record 
fairly  tending  to  bear  on  issue  of  that  offense. 
D.C.  Code  §  22-2405.  Simon  v.  United  States, 
424  F.2d  796,  1970  U.S.  App.  LEXIS  11395 
(C.A.D.C.  1970). 

Defendant  was  not  entitled  to  have  jury  in- 
structed on  involuntary  manslaughter,  as  well 
as  voluntary  manslaughter,  in  homicide  prose- 
cution, as  he  failed  to  set  forth  at  trial  eviden- 
tiary basis  demonstrating  that  he  was  unaware 
of  risk  of  harm  by  providing  his  codefendant 
access  to  Uzi  pistol  at  time  of  incident;  defen- 
dant could  not  argue  that  he  was  aware  of 
danger  of  his  conduct  for  purposes  of  his  self- 
defense  claim,  which  was  not  submitted  to  jury, 
and  then  turn  around  and  assert  he  was  un- 
aware of  potential  danger  he  had  created  by  his 
conduct  for  purpose  of  asserting  he  was  entitled 
to  involuntary  manslaughter  charge.  Brown  v. 
United  States,  619  A.2d  1180,  1992  D.C.  App. 
LEXIS  354  (1992). 

Where  evidence  in  a  case  might  sustain  a 
conviction  for  either  voluntary  or  involuntary 
manslaughter,  appropriate  jury  instructions 
defining  the  two  offenses  will  permit  the  trial 
court  to  consider  the  offense  of  which  the  jury 
has  convicted  the  defendant  for  sentencing  pur- 
poses, and  distinction  may  have  significant 
collateral  consequences,  even  though  there  is 
no  statutory  distinction  between  the  two  of- 
fenses. D.C.  Code  1981,  §  22-2405.  Comber  v. 
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United  States,  584  A.2d  26,  1990  D.C.  App. 
LEXIS  324  (1990). 

Joint  or  separate  trial. 

Trial  judge's  decision  not  to  sever  defendant's 
trial  from  non-testifying  codefendants,  in  pros- 
ecution for  voluntary  manslaughter  was  appro- 
priate, where  extrajudicial  statements  from  the 
codefendants  were  admissible.  D.C.  Code  1981, 
§§  22-2405,  22-3202.  Plater  v  United  States, 
745  A.2d  953,  2000  D.C.  App.  LEXIS  38  (2000). 

Jurisdiction. 

Shift  of  jurisdiction  over  parolee  from  federal 
law  to  district  law  pursuant  to  district's  court 
reorganization  did  not  increase  severity  of  his 
punishment  after  punishment  was  imposed 
and  thus  did  not  amount  to  constitutionally 
prohibited  ex  post  facto  law,  since  parolee  was 
no  worse  off  when  he  was  paroled  than  he  was 
at  time  of  his  conviction.  D.C.  Code  1981, 
§§  ll-502(2)(A)(v),  22-2405,  24-209;  Court  Re- 
form and  Criminal  Procedure  Act  of  1970, 
§  101  et  seq.,  84  Stat.  473;  18  U.S.C.  (1970  Ed.) 
§  4208(d).  Allen  v  District  of  Columbia  Hack- 
ers' License  Appeal  Bd.,  471  A.2d  271,  1984 
D.C.  App.  LEXIS  305  (1984). 

Juvenile  adjudications. 

Trial  court  met  requirements  of  Youth  Reha- 
bilitation Act  by  weighing  and  rejecting  option 
of  sentencing  defendant  under  Act,  for  volun- 
tary manslaughter,  assault,  and  weapon  con- 
victions. D.C.  Code  1981,  §§  22-502,  22-2405, 
22-3202,  22-3204,  24-801  et  seq.  Edwards  v 
United  States,  721  A.2d  938,  1998  D.C.  App. 
LEXIS  223  (1998). 

Merger  of  offenses. 

Charge  of  cruelty  to  child  did  not  merge  into 
manslaughter  conviction,  in  that  count  charg- 
ing cruelty  had  societal  purposes  as  well  as 
essential  elements  differing  from  those  in  count 
which  charged  second-degree  murder  and  un- 
der which  defendant  was  convicted  of  man- 
slaughter. D.C.  Code  §§  22-901,  22-2403,  22- 
2405.  United  States  v.  Thomas,  459  F.2d  1172, 
1972  U.S.  App.  LEXIS  11077  (C.A.D.C.  1972). 

Mistrial. 

Defendant  was  not  entitled  to  mistrial  after 
jury  was  told,  through  reading  of  indictment 
and  prosecutor's  opening  statement,  that  de- 
fendant previously  had  been  convicted  of  a 
felony  crime  of  violence  or  a  dangerous  crime, 
in  prosecution  for  manslaughter  while  armed 
and  related  weapons  offenses;  no  actual  evi- 
dence of  defendant's  prior  convictions  was  pre- 
sented, references  to  convictions  were  brief, 
non-specific,  and  not  linked  to  central  issue  at 
trial,  which  was  defendant's  identification  as 
perpetrator,  government's  proof  of  defendant's 
identification  was  strong  and  unrefuted,  and 
court  gave  curative  instructions  at  close  of  trial. 


Dorsey  v.  United  States,  935  A.2d  288,  2007 
D.C.  App.  LEXIS  558  (2007). 

Nature  and  elements  of  offenses. 

—  Absence  of  malice,  nature  and  elements 

of  offenses. 

"Manslaughter"  is  the  unlawful  killing  of  a 
human  being  without  malice.  Fryer  v.  U.S.,  207 
F.2d  134,  1953  U.S.  App.  LEXIS  2841  (C.A.D.C. 
1953). 

An  element  of  second-degree  murder  which  is 
not  required  for  manslaughter  is  malice.  Day  v. 
United  States,  390  A.2d  957,  1978  D.C.  App. 
LEXIS  485  (1978). 

Malice  must  be  lacking  in  manslaughter  or 
be  mitigated  by  the  presence  of  circumstances 
judicially  recognized  as  reducing  the  degree  of 
criminality.  Dean  v.  United  States,  377  A.2d 
423,  1977  D.C.  App.  LEXIS  375  (1977). 

—  Homicide  in  commission  of  or  attempt 

to  commit  other  offense,  nature  and 
elements  of  offenses. 

Involuntary  manslaughter  may  occur  as  a 
result  of  an  unlawful  act  which  is  a  misde- 
meanor involving  danger  of  injury.  D.C.  Code 
§§  22-2405,  22-3204.  Walker  v  United  States, 
403  A.2d  1163,  1979  D.C.  App.  LEXIS  420 
(1979). 

The  carrying  of  a  pistol  without  a  license  is 
an  unlawful  act  within  the  rule  that  involun- 
tary manslaughter  may  occur  as  the  result  of 
unlawful  act  which  is  a  misdemeanor  involving 
danger  of  injury.  D.C.  Code  §§  22-2405,  22- 
3204.  Walker  v  United  States,  403  A.2d  1163, 
1979  D.C.  App.  LEXIS  420  (1979). 

The  crime  of  carrying  a  pistol  without  a 
license  exposes  the  community  to  such  inherent 
risk  of  harm  that,  when  death  results,  even 
though  an  unintended  consequence,  the  defen- 
dant may  nonetheless  be  charged  with  involun- 
tary manslaughter;  the  risk  of  the  crime  does 
not  decrease  when  the  resulting  death  is  un- 
foreseeable, because  of  a  pistol's  hidden  defects, 
as  well  as  unintended.  D.C.  Code  §§  22-2405, 
22-3204.  Walker  v  United  States,  403  A.2d 
1163,  1979  D.C.  App.  LEXIS  420  (1979). 

Carrying  a  pistol  without  a  license  exposes 
the  community  to  such  inherent  risk  of  harm 
that  when  death  results,  even  though  an  unin- 
tended consequence,  defendant  may  nonethe- 
less be  charged  with  involuntary  manslaugh- 
ter. D.C.  Code  §  22-3204.  United  States  v. 
Walker,  380  A.2d  1388,  1977  D.C.  App.  LEXIS 
302  (1977). 

A  violation  of  statutory  proscription  against 
carrying  a  pistol  without  a  license,  if  it  results 
in  shooting  and  death  of  another,  constitutes 
involuntary  manslaughter  because  violation  is 
dangerous  in  and  of  itself.  D.C.  Code  §  22- 
3204.  United  States  v  Walker,  380  A.2d  1388, 
1977  D.C.  App.  LEXIS  302  (1977). 
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An  unlawful  killing  of  a  human  being,  with 
either  the  intent  to  commit  a  misdemeanor 
dangerous  in  itself  or  of  unreasonable  failure  to 
perceive  any  risk  of  harm  to  others,  constitutes 
involuntary  manslaughter.  United  States  v. 
Walker,  380  A.2d  1388,  1977  D.C.  App.  LEXIS 
302  (1977). 

—  In  general. 

When  government  is  aware  that  suspect 
claims  there  are  mitigating  circumstances  re- 
garding his  state  of  mind  at  time  of  homicide, 
prosecutor  should  not  bring  or  maintain 
charges  involving  malice  unless  he  or  she  has 
sufficient  admissible  evidence  to  persuade  jury 
that  suspect  indeed  acted  with  intent  to  kill 
and  without  adequate  provocation,  justification 
or  excuse.  D.C.  Code  1981,  §§  22-501,  22-2405; 
Code  of  Prof.Resp.,  DR7-103(A).  Logan  v. 
United  States,  483  A.2d  664,  1984  D.C.  App. 
LEXIS  531  (1984). 

—  Intent  or  malice,  nature  and  elements  of 

offenses. 

"Manslaughter"  is  the  unlawful,  that  is,  un- 
excused,  killing  of  human  being  without  malice. 
United  States  v.  Alexander,  471  F.2d  923,  1972 
U.S.  App.  LEXIS  9972  (C.A.D.C.  1972),  writ  of 
certiorari  denied  by  409  U.S.  1044,  93  S.  Ct. 
541,  34  L.  Ed.  2d  494,  1972  U.S.  LEXIS  457 
(1972). 

"Manslaughter"  is  the  unlawful  killing  of  a 
human  being  without  malice  aforethought. 
U.S.  V.  Edmonds,  63  F.Supp.  968,  1946  U.S. 
Dist.  LEXIS  2946  (D.D.C1946). 

Where  defendant  was  aware  of  the  risk  of 
harm,  but  acted  in  conscious  disregard  of  it,  the 
killing  is  murder  or  "voluntary  manslaughter," 
and  where  the  defendant  is  not  aware  of  the 
risk  of  harm,  but  should  have  been,  the  killing 
will  be  "involuntary  manslaughter."  Donaldson 
V.  United  States,  856  A.2d  1068,  2004  D.C.  App. 
LEXIS  402  (2004). 

The  offense  of  involuntary  manslaughter  is 
not  limited  to  those  killings  in  which  the  per- 
petrator did  not  intend  the  conduct  which 
caused  the  death,  but  encompasses  cases  in 
which  the  conduct  was  intentionally  committed 
by  an  actor  who  should  have  been,  but  was  not, 
aware  of  the  risk  of  death  or  serious  bodily 
injury.  Donaldson  v.  United  States,  856  A.2d 
1068,  2004  D.C.  App.  LEXIS  402  (2004). 

The  intent  necessary  to  prove  criminal  negli- 
gence involuntary  manslaughter  is  a  lack  of 
awareness  or  failure  to  perceive  the  risk  of 
injury  from  a  course  of  conduct  under  circum- 
stances in  which  the  actor  should  have  been 
aware  of  the  risk.  Donaldson  v.  United  States, 
856  A.2d  1068,  2004  D.C.  App.  LEXIS  402 
(2004). 

Person  may  be  convicted  of  assault  with 
intent  to  kill  even  though  state  of  mind  at  time 
of  the  crime  was  not  sufficient  to  constitute 


murder;  person  who  commits  an  assault  with 
specific  intent  to  kill  but  who  acts  with  ade- 
quate provocation,  justification  or  excuse  may 
be  charged  and  convicted  despite  the  fact  that, 
had  the  victim  of  the  assault  died,  charge  of 
manslaughter  not  murder  would  have  been 
appropriate.  D.C.  Code  1981,  §§  22-501,  22- 
2405.  Logan  v.  United  States,  483  A.2d  664, 
1984  D.C.  App.  LEXIS  531  (1984). 

Manslaughter  is  a  general  intent  crime.  D.C. 
Code  1981,  §  22-2405.  Logan  v.  United  States, 
483  A.2d  664,  1984  D.C.  App.  LEXIS  531 
(1984). 

Proximate  cause,  or  foreseeability,  is  not  an 
element  of  offense  of  misdemeanor  manslaugh- 
ter, any  more  than  it  is  an  element  of  felony- 
murder. D.C.  Code  §§  22-2405,  22-3204. 
Walker  v.  United  States,  403  A.2d  1163,  1979 
D.C.  App.  LEXIS  420  (1979). 

In  absence  of  statutory  definition,  common- 
law  definition  of  manslaughter  is  used  in  the 
District  of  Columbia.  D.C.  Code  §  22-2405. 
United  States  v.  Pender,  309  A.2d  492,  1973 
D.C.  App.  LEXIS  356  (1973). 

For  second-degree  murder  and  manslaugh- 
ter, where  the  element  of  malice  is  based  on  a 
wanton  and  willful  disregard  of  an  unreason- 
able human  risk,  the  accused's  knowledge  of 
the  risk  is  to  be  judged  under  a  subjective 
standard.  Williams  v.  United  States,  858  A.2d 
984,  2004  D.C.  App.  LEXIS  451  (2004),  writ  of 
certiorari  denied  by  545  U.S.  1122,  125  S.  Ct. 
2924,  162  L.  Ed.  2d  308,  2005  U.S.  LEXIS  4787, 
73  U.S.L.W.  3719  (2005). 

"Depraved  heart  malice"  element  of  second- 
degree  murder  and  manslaughter  offenses  ex- 
ists only  where  the  perpetrator  was  subjec- 
tively aware  that  his  or  her  conduct  created  an 
extreme  risk  of  death  or  serious  bodily  injury, 
but  engaged  in  that  conduct  nonetheless.  Wil- 
liams V.  United  States,  858  A.2d  984,  2004  D.C. 
App.  LEXIS  451  (2004),  writ  of  certiorari  de- 
nied by  545  U.S.  1122,  125  S.  Ct.  2924,  162  L. 
Ed.  2d  308,  2005  U.S.  LEXIS  4787,  73  U.S.L.W. 
3719  (2005). 

—  Involuntary  manslaughter,  nature  and 
elements  of  offenses. 

"Involuntary  manslaughter"  occurs  when  a 
killing  is  committed  without  a  specific  intent  to 
kill  or  do  serious  bodily  injury,  or  with  con- 
scious disregard  of  an  extreme  risk  of  death  or 
serious  bodily  injury.  Donaldson  v.  United 
States,  856  A.2d  1068,  2004  D.C.  App.  LEXIS 
402  (2004). 

A  homicide  constitutes  "voluntary  man- 
slaughter" where  the  perpetrator  kills  with  a 
state  of  mind  which,  but  for  the  presence  of 
legally  recognized  mitigating  circumstances, 
would  render  the  killing  murder.  Donaldson  v. 
United  States,  856  A.2d  1068,  2004  D.C.  App. 
LEXIS  402  (2004). 
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One  who  unintentionally  causes  the  death  of 
another  as  the  result  of  non-criminal  conduct  is 
guilty  of  involuntary  manslaughter  only  where 
that  conduct  both  creates  extreme  danger  to  life 
or  serious  bodily  injury,  and  amounts  to  a  gross 
deviation  from  a  reasonable  standard  of  care. 
Garcia  v  United  States,  848  A.2d  600,  2004 
D.C.  App.  LEXIS  204  (2004). 

In  prosecution  for  involuntary  manslaughter, 
government  had  to  prove  beyond  reasonable 
doubt  that  defendant's  conduct  created  extreme 
danger  to  life  or  serious  bodily  injury  and 
amounted  to  gross  deviation  from  reasonable 
standard  of  care.  D.C.  Code  1981,  §  22-2405. 
Powell  V  United  States,  684  A. 2d  373,  1996 
D.C.  App.  LEXIS  227  (1996). 

Involuntary  manslaughter  is  an  uninten- 
tional or  accidental  killing  committed  in  ab- 
sence of  circumstances  of  justification  or  ex- 
cuse. D.C.  Code  1981,  §  22-2405.  Morris  v 
United  States,  648  A.2d  958,  1994  D.C.  App. 
LEXIS  193  (1994). 

Involuntary  manslaughter  includes  two  cat- 
egories of  unintentional  killing:  criminal  negli- 
gence involuntary  manslaughter  and  misde- 
meanor involuntary  manslaughter.  D.C.  Code 
1981,  §  22-2405.  Morris  v.  United  States,  648 
A.2d  958,  1994  D.C.  App.  LEXIS  193  (1994). 

Criminal  negligence  involuntary  manslaugh- 
ter applies  to  one  who  unintentionally  causes 
death  of  another  as  the  result  of  noncriminal 
conduct,  where  that  conduct  both  creates  ex- 
treme danger  to  life  or  of  serious  bodily  injury, 
and  amounts  to  a  gross  deviation  from  reason- 
able standard  of  care.  D.C.  Code  1981,  §  22- 
2405.  Morris  v  United  States,  648  A.2d  958, 
1994  D.C.  App.  LEXIS  193  (1994). 

Touchstone  of  gross  negligence,  as  element  of 
involuntary  manslaughter,  is  recklessness. 
D.C.  Code  §  22-2405.  Faunteroy  v  United 
States,  413  A.2d  1294,  1980  D.C.  App.  LEXIS 
275  (1980). 

"Involuntary  manslaughter"  is  unlawful  kill- 
ing which  is  unintentionally  committed,  that  is, 
there  is  no  intent  to  kill  or  to  do  bodily  injury, 
and  the  crime  may  occur  as  result  of  an  unlaw- 
ful act  which  is  a  misdemeanor  involving  dan- 
ger of  injury,  as  result  of  a  lawful  act  performed 
in  an  unlawful  way,  or  as  result  of  omission  to 
perform  a  legal  duty.  D.C.  Code  §  22-2405. 
United  States  v  Bradford,  344  A.2d  208,  1975 
D.C.  App.  LEXIS  236  (1975). 

Requisite  intent  in  involuntary  manslaugh- 
ter is  supplied  by  intent  to  commit  the  misde- 
meanor or  by  gross  or  criminal  negligence.  D.C. 
Code  §  22-2405.  United  States  v  Bradford,  344 
A.2d  208,  1975  D.C.  App.  LEXIS  236  (1975). 

When  person  engages  in  conduct  which  re- 
sults in  extreme  danger  to  life  or  serious  bodily 
injury  and  that  person  should  be  aware  of 
danger  but  is  not,  a  resultant  death  will  be 
involuntary  manslaughter.  D.C.  Code  §  22- 


2405.  United  States  v.  Bradford,  344  A. 2d  208, 
1975  D.C.  App.  LEXIS  236  (1975). 

State  of  mind  in  involuntary  manslaughter  is 
characterized,  on  the  one  hand,  by  a  lack  of 
intent  to  cause  death  or  injury  and,  on  the 
other,  by  lack  of  awareness  of  consequences  of 
act  amounting  to  an  unreasonable  failure  of 
perception,  criminal  negligence,  or  intent  to  do 
an  act  which  is  a  misdemeanor  and  is  in  some 
way  dangerous.  D.C.  Code  §  22-2405.  United 
States  V  Bradford,  344  A.2d  208,  1975  D.C. 
App.  LEXIS  236  (1975). 

Elements  of  involuntary  manslaughter  are 
an  unlawful  killing  of  a  human  being  with 
either  the  intent  to  commit  a  misdemeanor 
dangerous  in  itself  or  an  unreasonable  failure 
to  perceive  the  risk  of  harm  to  others.  D.C.  Code 
§  22-2405.  United  States  v  Bradford,  344  A.2d 
208,  1975  D.C.  App.  LEXIS  236  (1975). 

If  actor  is  aware  of  risk  to  life  in  his  conduct 
which  results  in  death,  the  crime  is  murder  and 
not  involuntary  manslaughter,  but  if  he  is  not 
aware,  implied  malice  is  not  a  factor,  and  he 
should  have  been  aware,  crime  is  involuntary 
manslaughter  and  if  he  was  not  aware  of  risk 
and  he  should  not  have  been  aware  of  it,  there 
is  no  criminal  liability  and  only  pure  accident. 
D.C.  Code  §  22-2405.  United  States  v  Brad- 
ford, 344  A.2d  208,  1975  D.C.  App.  LEXIS  236 
(1975). 

"Involuntary  manslaughter"  is  a  killing  with- 
out justification  or  excuse.  D.C.  Code  §  22- 
2405.  United  States  v  Pender,  309  A.2d  492, 
1973  D.C.  App.  LEXIS  356  (1973). 

—  Negligence  in  performance  of  lawful 

act,  nature  and  elements  of  offenses. 

Reckless  conduct  resulting  in  death  may  con- 
stitute manslaughter;  the  difference  between 
that  recklessness  which  displays  depravity  and 
such  extreme  and  wanton  disregard  for  human 
life  as  to  constitute  "malice"  (justifying  second- 
degree  murder  conviction)  and  that  reckless- 
ness which  amounts  only  to  manslaughter  lies 
in  the  quality  of  awareness  of  the  risk.  D.C. 
Code  §§  22-2403,  22-2405.  United  States  v. 
Dixon,  419  F.2d  288,  1969  U.S.  App.  LEXIS 
13086  (C.A.D.C.  1969). 

Fact  that  defendant,  who  drove  at  highly 
unreasonable  speeds  through  downtown 
streets  after  dark  while  consuming  beer,  lost 
control  of  his  car,  and  skidded  with  such  force 
as  to  drive  parked  vehicle  over  curb  and  fatally 
injure  a  child,  did  not  have  driver's  license  did 
not  constitute  evidence  that  defendant  was 
grossly  or  criminally  negligent.  D.C.  Code  §  22- 
2405.  Hawkins  v.  United  States,  395  A.2d  45, 
1978  D.C.  App.  LEXIS  357  (1978). 

—  Prevention  of  commission  of  offense, 

nature  and  elements  of  offenses. 

Deadly  force  cannot  be  employed  to  arrest  or 
prevent  the  escape  of  a  misdemeanant.  United 
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States  V.  Peterson,  483  F.2d  1222,  1973  U.S. 
App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of  cer- 
tiorari denied  by  414  U.S.  1007,  94  S.  Ct.  367, 
38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290  (1973). 

—  Provocation,  nature  and  elements  of 

offenses. 

If  the  killing  is  committed  in  a  sudden  heat  of 
passion,  caused  by  adequate  provocation,  the 
crime  may  be  reduced  from  murder  to  man- 
slaughter, but  a  trivial  or  slight  assault  is  not 
sufficient  provocation  for  that  purpose.  U.S.  v. 
Edmonds,  63  F.Supp.  968,  1946  U.S.  Dist. 
LEXIS  2946  (D.D.C1946). 

Jury  was  warranted  in  concluding  that  con- 
duct of  deceased  in  kicking  defendant  was  not 
adequate  provocation  for  the  fatal  stabbing  of 
deceased,  so  as  to  reduce  the  killing  to  man- 
slaughter. U.S.  V  Edmonds,  63  F.Supp.  968, 
1946  U.S.  Dist.  LEXIS  2946  (D.D.C1946). 

Fact  that  deceased  struck  the  first  blow,  fired 
the  first  shot  or  made  the  first  menacing  ges- 
ture does  not  legalize  a  self-defense  claim  if  in 
fact  claimant  was  the  actual  provoker.  Rorie  v. 
United  States,  882  A.2d  763,  2005  D.C.  App. 
LEXIS  392  (2005). 

Presence  of  adequate  provocation  in  mitiga- 
tion analysis  to  reduce  second-degree  murder  to 
manslaughter  is  based  solely  upon  an  objective 
analysis  of  factual  situation.  Swann  v.  United 
States,  648  A.2d  928,  1994  D.C.  App.  LEXIS 
182  (1994). 

—  Self-defense  and  apprehension  of  dan- 

ger, nature  and  elements  of  offenses. 

Doctrine  of  homicidal  self-defense  emerges 
from  the  body  of  the  criminal  law  as  a  limited 
though  important  exception  to  legal  outlawry  of 
the  arena  of  self-help  and  the  settlement  of 
potentially  fatal  personal  conflicts.  United 
States  V  Peterson,  483  F.2d  1222,  1973  U.S. 
App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of  cer- 
tiorari denied  by  414  U.S.  1007,  94  S.  Ct.  367, 
38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290  (1973). 

One  cannot  support  a  claim  of  self-defense  by 
a  self-generated  necessity  to  kill;  right  of  hom- 
icidal self-defense  is  granted  only  to  those  free 
from  fault  in  the  difficulty;  it  is  denied  to 
slayers  who  incite  the  fatal  attack,  encourage 
the  fatal  quarrel  or  otherwise  promote  the 
necessitous  occasion  for  taking  life.  United 
States  V  Peterson,  483  F.2d  1222,  1973  U.S. 
App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of  cer- 
tiorari denied  by  414  U.S.  1007,  94  S.  Ct.  367, 
38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290  (1973). 

Fact  that  deceased  struck  the  first  blow,  fired 
the  first  shot  or  made  the  first  menacing  ges- 
ture does  not  legalize  a  self-defense  claim  if  in 
fact  claimant  was  the  actual  provoker.  United 
States  V  Peterson,  483  F.2d  1222,  1973  U.S. 
App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of  cer- 
tiorari denied  by  414  U.S.  1007,  94  S.  Ct.  367, 
38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290  (1973). 


One  who  is  the  aggressor  in  a  conflict  culmi- 
nating in  death  cannot  invoke  the  necessities  of 
self-preservation;  only  in  the  event  that  he 
communicates  to  his  adversary  his  intent  to 
withdraw  and  in  good  faith  attempts  to  do  so  is 
he  restored  to  his  right  of  self-defense.  United 
States  V  Peterson,  483  F.2d  1222,  1973  U.S. 
App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of  cer- 
tiorari denied  by  414  U.S.  1007,  94  S.  Ct.  367, 
38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290  (1973). 

Notwithstanding  that  deceased  provoked  the 
original  quarrel,  and  accused  cannot,  after  that 
quarrel  has  ended  or  deceased  has  withdrawn, 
invoke  the  right  of  self-defense  in  a  subsequent 
difficulty  which  he  himself  causes  or  brings  on. 
United  States  v  Peterson,  483  F.2d  1222,  1973 
U.S.  App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of 
certiorari  denied  by  414  U.S.  1007,  94  S.  Ct. 
367,  38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290 
(1973). 

Right  of  self-defense  arises  only  when  the 
necessity  begins  and  equally  ends  with  the 
necessity;  never  must  the  necessity  be  greater 
than  when  the  force  employed  defensively  is 
deadly;  the  necessity  must  bear  all  semblance 
of  reality  and  appear  to  admit  no  other  alter- 
native. United  States  v.  Peterson,  483  F.2d 
1222,  1973  U.S.  App.  LEXIS  9082  (C.A.D.C. 
1973),  writ  of  certiorari  denied  by  414  U.S. 
1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973  U.S. 
LEXIS  1290  (1973). 

Under  District  of  Columbia  law,  one  seeking 
to  justify  homicide  on  ground  of  self-defense 
must  have  retreated  to  the  wall  before  using 
deadly  force.  United  States  v.  Peterson,  483 
F2d  1222,  1973  U.S.  App.  LEXIS  9082 
(C.A.D.C.  1973),  writ  of  certiorari  denied  by  414 
U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973 
U.S.  LEXIS  1290  (1973). 

Self-defense  doctrine  of  retreat  to  the  wall 
was  not  intended  to  enhance  risk  to  the  inno- 
cent; its  proper  application  does  not  require  a 
faultless  victim  to  increase  his  assailant's 
safety  at  the  expense  of  his  own;  the  faultless 
victim  can  stand  his  ground  and  use  deadly 
force  otherwise  appropriate  if  the  alternative 
were  perilous  or  if  to  him  it  reasonably  ap- 
peared to  be.  United  States  v.  Peterson,  483 
F.2d  1222,  1973  U.S.  App.  LEXIS  9082 
(C.A.D.C.  1973),  writ  of  certiorari  denied  by  414 
U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973 
U.S.  LEXIS  1290  (1973). 

The  self-defense  doctrine  of  retreat  to  the 
wall  recognizes  the  principle  that  there  is  no 
duty  to  retreat  from  an  assault  producing  an 
imminent  danger  of  death  or  grievous  bodily 
harm.  United  States  v  Peterson,  483  F.2d  1222, 
1973  U.S.  App.  LEXIS  9082  (C.A.D.C.  1973), 
writ  of  certiorari  denied  by  414  U.S.  1007,  94  S. 
Ct.  367,  38  L.  Ed.  2d  244,  1973  U.S.  LEXIS 
1290  (1973). 

One  who  through  no  fault  of  his  own  is 
attacked  in  his  home  is  under  no  duty  to  retreat 
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therefrom  before  he  may  use  deadly  force  in  his 
self-defense.  United  States  v.  Peterson,  483 
F.2d  1222,  1973  U.S.  App.  LEXIS  9082 
(C.A.D.C.  1973),  writ  of  certiorari  denied  by  414 
U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973 
U.S.  LEXIS  1290  (1973). 

Any  rule  of  no  retreat  which  may  protect  an 
innocent  victim  of  affray  would,  like  other  inci- 
dents of  the  forfeited  right  of  self-defense,  be 
unavailable  to  the  party  who  provokes  or  stim- 
ulates the  conflict;  the  "castle"  doctrine  of  no 
retreat  from  attack  in  one's  home  can  be  in- 
voked only  by  one  who  is  without  fault  in 
bringing  the  conflict  on.  United  States  v.  Peter- 
son, 483  F.2d  1222,  1973  U.S.  App.  LEXIS  9082 
(C.A.D.C.  1973),  writ  of  certiorari  denied  by  414 
U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973 
U.S.  LEXIS  1290  (1973). 

Where  homicide  defendant  could  not  be 
found  without  fault  in  bringing  conflict  on,  in 
that  following  prior  verbal  exchange  he  had 
obtained  pistol  from  his  house  and,  while  dis- 
playing weapon  by  back  fence,  dared  victim  to 
come  in  and  threatened  to  kill  victim  if  he  did, 
defendant,  who  asserted  that  fatal  shooting 
was  in  self-defense  but  who  did  not  retreat 
when  victim  came  at  him  with  lug  wrench,  was 
not  so  blameless  that  he  was  entitled  to  fall 
back  on  the  "castle"  doctrine  of  no  retreat  before 
resorting  to  use  of  deadly  force  in  repelling 
attack  on  one  in  his  home.  United  States  v. 
Peterson,  483  F.2d  1222,  1973  U.S.  App.  LEXIS 
9082  (C.A.D.C.  1973),  writ  of  certiorari  denied 
by  414  U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d 
244,  1973  U.S.  LEXIS  1290  (1973). 

One  may  deliberately  arm  himself  for  pur- 
poses of  self-defense  against  a  pernicious  as- 
sault which  he  has  good  reason  to  expect. 
United  States  v  Peterson,  483  F.2d  1222,  1973 
U.S.  App.  LEXIS  9082  (C.A.D.C.  1973),  writ  of 
certiorari  denied  by  414  U.S.  1007,  94  S.  Ct. 
367,  38  L.  Ed.  2d  244,  1973  U.S.  LEXIS  1290 
(1973). 

One  who  is  the  aggressor  in  a  conflict  culmi- 
nating in  death  cannot  invoke  the  necessities  of 
self-preservation;  only  in  the  event  that  he 
communicates  to  his  adversary  his  intent  to 
withdraw  and  in  good  faith  attempts  to  do  so  is 
he  restored  to  his  right  of  self-defense.  Rorie  v. 
United  States,  882  A.2d  763,  2005  D.C.  App. 
LEXIS  392  (2005). 

It  would  be  error  to  deny  an  otherwise  estab- 
lished claim  of  self-defense  solely  because  the 
defendant  had  previously  taken  aggressive  ac- 
tion toward  the  decedent.  Rorie  v.  United 
States,  882  A.2d  763,  2005  D.C.  App.  LEXIS 
392  (2005). 

A  defendant  cannot  claim  self-defense  if  the 
defendant  was  the  aggressor,  or  if  he  provoked 
the  conflict  upon  himself  Rorie  v.  United 
States,  882  A.2d  763,  2005  D.C.  App.  LEXIS 
392  (2005). 


To  be  entitled  to  defense  of  self-defense,  re- 
cord must  reflect  that:  (1)  there  was  an  actual 
or  apparent  threat  to  defendant;  (2)  threat  was 
unlawful  and  immediate;  (3)  defendant  hon- 
estly and  reasonably  believed  that  he  was  in 
imminent  danger  of  death  or  serious  bodily 
harm;  and  (4)  defendant's  response  was  neces- 
sary to  save  himself  from  danger.  Rorie  v. 
United  States,  882  A.2d  763,  2005  D.C.  App. 
LEXIS  392  (2005). 

Law  of  self-defense  is  a  law  of  necessity;  the 
right  of  self-defense  arises  only  when  the  neces- 
sity begins,  and  equally  ends  with  the  neces- 
sity Rorie  v  United  States,  882  A.2d  763,  2005 
D.C.  App.  LEXIS  392  (2005). 

To  be  acquitted  for  self-defense  in  homicide 
case,  defendant  must  have  had  actual  belief 
both  that  he  or  she  was  in  imminent  danger  of 
serious  bodily  harm  or  death,  and  that  use  of 
deadly  force  was  needed  in  order  to  save  him- 
self or  herself,  and  both  of  those  beliefs  must  be 
objectively  reasonable.  Swann  v.  United  States, 
648  A.2d  928,  1994  D.C.  App.  LEXIS  182 
(1994). 

Defendant  cannot  claim  self-defense  in  homi- 
cide case,  where  defendant  was  the  aggressor, 
or  if  he  or  she  provoked  the  conflict.  Swann  v. 
United  States,  648  A.2d  928,  1994  D.C.  App. 
LEXIS  182  (1994). 

Defendant's  actual  belief  both  in  presence  of 
danger  and  need  to  resort  to  force,  even  if  one  or 
both  beliefs  be  objectively  unreasonable,  consti- 
tutes a  legally  sufficient  mitigating  factor  to 
warrant  finding  of  voluntary  manslaughter 
rather  than  second-degree  murder.  Swann  v. 
United  States,  648  A.2d  928,  1994  D.C.  App. 
LEXIS  182  (1994). 

Mitigation  to  reduce  second-degree  murder 
to  voluntary  manslaughter  may  arise  when 
excessive  force  is  used  in  self-defense  or  in 
defense  of  another,  where  defendant  has  an 
actual  if  erroneous  belief  that  amount  of  force 
used  was  necessary  to  preserve  endangered 
life.  Swann  v  United  States,  648  A.2d  928, 1994 
D.C.  App.  LEXIS  182  (1994). 

Defendant  in  homicide  case  is  not  precluded 
from  asserting  imperfect  self-defense  even  if 
defendant  placed  himself  in  position  likely  to 
provoke  the  trouble.  Swann  v.  United  States, 
648  A.2d  928,  1994  D.C.  App.  LEXIS  182 
(1994). 

Defendant  must  have  honestly  and  reason- 
ably believed  that  he  was  in  imminent  danger 
of  death  or  serious  bodily  harm  in  light  of 
surrounding  circumstances  to  be  entitled  to 
self-defense  instruction  in  homicide  prosecu- 
tion. Brown  v  United  States,  619  A.2d  1180, 
1992  D.C.  App.  LEXIS  354  (1992). 

To  invoke  legitimate  claim  of  self-defense, 
defendant  must  satisfy  the  following  condi- 
tions: there  was  actual  or  apparent  threat; 
threat  was  unlawful  and  immediate;  defendant 
honestly  and  reasonably  believed  that  he  was 
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in  imminent  danger  of  death  or  serious  bodily 
harm;  and  defendant's  response  was  necessary 
to  save  himself  from  danger.  Brown  v.  United 
States,  619  A.2d  1180,  1992  D.C.  App.  LEXIS 
354  (1992). 

Defendant  cannot  successfully  claim  self-de- 
fense when  he  left  apparently  safe  haven  to 
arm  himself  and  return  to  the  scene.  Brown  v. 
United  States,  619  A.2d  1180,  1992  D.C.  App. 
LEXIS  354(1992). 

Defendant  cannot  raise  legitimate  self-de- 
fense claim  when  he  went  out  of  his  way  to  look 
for  trouble.  Brown  v.  United  States,  619  A.2d 
1180,  1992  D.C.  App.  LEXIS  354  (1992). 

—  Vehicular  homicide,  nature  and  ele- 

ments of  offenses. 

Negligent  homicide  statute  was  unambigu- 
ously designed  to  protect  individual  victims; 
gravamen  of  crime  is  not  act  of  operating  motor 
vehicle  negligently,  but  rather,  killing  of  human 
being.  D.C.  Code  §  40-606.  Murray  v.  United 
States,  358  A.2d  314,  1976  D.C.  App.  LEXIS 
282  (1976). 

—  Voluntary  manslaughter,  nature  and  el- 

ements of  offenses. 

Voluntary  manslaughter  is  the  intentional 
killing  of  another,  but  under  circumstances  in 
which  existence  of  malice  is  somehow  mitigated 
as,  for  example,  by  heat  of  passion  or  mistaken 
belief  that  self-defense  is  justified.  D.C.  Code 
1981,  §  22-2405.  Reed  v.  United  States,  584 
A.2d  585,  1990  D.C.  App.  LEXIS  328  (1990). 

Specific  intent  to  kill  is  not  a  prerequisite  to 
voluntary  manslaughter  conviction;  neverthe- 
less, voluntary  manslaughter  frequently  in- 
volves a  killing  accomplished  with  specific  in- 
tent, accompanied  by  adequate  provocation, 
justification  or  excuse.  D.C.  Code  1981,  §  22- 
2405.  Logan  v.  United  States,  483  A.2d  664, 
1984  D.C.  App.  LEXIS  531  (1984). 

Elements  of  voluntary  manslaughter  are  an 
unlawful  killing  of  a  human  being  with  malice 
which  has  been  mitigated  by  presence  of  cir- 
cumstances judicially  recognized  as  reducing 
the  degree  of  criminality.  D.C.  Code  §  22-2405. 
United  States  v  Bradford,  344  A.2d  208,  1975 
D.C.  App.  LEXIS  236  (1975). 

Persons  liable. 

Government  need  not  prove  identity  of  prin- 
cipal to  support  conviction  for  aiding  and  abet- 
ting in  voluntary  manslaughter.  D.C.  Code 
1981,  §  22-2405.  Hammon  v.  United  States, 
695  A.2d  97,  1997  D.C.  App.  LEXIS  95  (1997). 

Defendant's  conviction  as  an  aider  and  abet- 
tor of  voluntary  manslaughter  while  armed  was 
proper  even  though  codefendant  was  convicted 
of  second-degree  murder  in  that  voluntary 
manslaughter  while  armed  is  lesser  included 
offense  within  second-degree  murder  while 
armed  and  jury  necessarily  found  codefendant's 
conduct    included    voluntary  manslaughter 


while  armed.  D.C.  Code  §§  22-2405,  22-3202. 
Branch  v.  United  States,  382  A.2d  1033,  1978 
D.C.  App.  LEXIS  423  (1978). 

Presumptions  and  burden  of  proof. 

In  prosecution  for  second-degree  murder  and 
manslaughter,  government  is  not  required  to 
disprove  provocation  in  its  case  in  chief,  unless 
its  own  evidence  would  support  a  finding  of 
adequate  provocation  and,  if  defense  introduces 
some  evidence  of  provocation,  government  will 
have  an  opportunity  to  rebut.  United  States  v. 
Alexander,  471  F.2d  923,  1972  U.S.  App.  LEXIS 
9972  (C.A.D.C.  1972),  writ  of  certiorari  denied 
by  409  U.S.  1044,  93  S.  Ct.  541,  34  L.  Ed.  2d 
494,  1972  U.S.  LEXIS  457  (1972). 

Where  defendant  asserts  a  defense  of  self- 
defense,  if  there  is  sufficient  evidence  to  justify 
a  self-defense  instruction,  the  burden  is  on  the 
government  to  disprove  self-defense,  by  meet- 
ing its  burden  of  proof  negating  defendant's 
subjective  actual  belief  or  objective  reasonable- 
ness. Rorie  v.  United  States,  882  A. 2d  763,  2005 
D.C.  App.  LEXIS  392  (2005). 

Once  self-defense  issue  was  introduced.  Gov- 
ernment was  required  to  prove  beyond  reason- 
able doubt  that  defendant  had  not  acted  in 
self-defense.  Allen  v.  United  States,  603  A. 2d 
1219,  1992  D.C.  App.  LEXIS  58  (1992),  writ  of 
certiorari  denied  by  505  U.S.  1227,  112  S.  Ct. 
3050, 120  L.  Ed.  2d  916,  1992  U.S.  LEXIS  4713, 
60  U.S.L.W.  3879  (1992). 

The  element  of  malice  required  to  prove  sec- 
ond-degree murder  and  manslaughter  may  be 
established  by  showing  that  the  accused  had: 
(1)  a  specific  intent  to  kill;  (2)  a  specific  intent  to 
inflict  serious  bodily  injury;  or  (3)  acted  in 
conscious  disregard  of  an  extreme  risk  of  death 
or  serious  bodily  injury  to  the  decedent.  Wil- 
liams V.  United  States,  858  A.2d  984,  2004  D.C. 
App.  LEXIS  451  (2004),  writ  of  certiorari  de- 
nied by  545  U.S.  1122,  125  S.  Ct.  2924,  162  L. 
Ed.  2d  308,  2005  U.S.  LEXIS  4787,  73  U.S.L.W. 
3719  (2005). 

Questions  of  law  and  fact. 

Evidence  generated  jury  question  whether 
conduct  of  homicide  defendant,  who  engaged  in 
exchange  of  verbal  aspersions  on  discovering 
victim  attempting  to  remove  windshield  wipers 
from  defendant's  inoperative  automobile  while 
it  was  parked  in  alley  behind  defendant's 
house,  who  reentered  house  and  immediately 
appeared  with  pistol,  which  he  loaded  in  yard, 
and  who  walked  to  rear  gate  and,  while  display- 
ing pistol,  dared  victim  to  come  in  and  threat- 
ened to  kill  victim  if  he  did,  despite  fact  that 
victim  had  made  preparations  to  depart,  and 
who  assertedly  intended  only  to  scare  victim 
when  he  discharged  weapon  as  victim  came  at 
him  with  lug  wrench,  was  such  an  invitation  to 
provocation  of  encounter  as  to  overcome  claim 
of  self-defense.  United  States  v.  Peterson,  483 
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F.2d  1222,  1973  U.S.  App.  LEXIS  9082 
(C.A.D.C.  1973),  writ  of  certiorari  denied  by  414 
U.S.  1007,  94  S.  Ct.  367,  38  L.  Ed.  2d  244,  1973 
U.S.  LEXIS  1290  (1973). 

Generally,  whether  defendant  lost  right  to 
claim  self-defense  in  homicide  case  by  acting  as 
aggressor  is  for  jury.  Swann  v.  United  States, 
648  A.2d  928,  1994  D.C.  App.  LEXIS  182 
(1994). 

When  self-defense  claim  is  raised,  trial  judge 
must  first  decide,  as  matter  of  law,  if  evidence 
in  record  supports  defendant's  theory  of  self- 
defense.  Brown  v  United  States,  619  A.2d  1180, 
1992  D.C.  App.  LEXIS  354  (1992). 

Review. 

—  Determination  and  disposition,  review. 

Where  prisoner's  sentence  for  aggravated  as- 
sault and  for  manslaughter  growing  out  of 
same  act  was  vacated  and  case  remanded  for 
resentencing  on  manslaughter  only,  district 
court  on  remand  might,  in  its  discretion,  im- 
pose any  sentence  within  statutory  maximum 
of  15  years,  to  be  computed  from  date  when 
prisoner  was  first  sentenced  for  assault  with  a 
dangerous  weapon.  D.C.  Code  1961,  §  22-2405; 
Fed.Rules  Crim.Proc.  rule  35,  18  U.S.C.  Daven- 
port V  United  States,  353  F.2d  882,  1965  U.S. 
App.  LEXIS  4448  (C.A.D.C.  1965). 

Trial  judge's  comments,  prior  to  imposing 
maximum  possible  sentence  for  armed  volun- 
tary manslaughter,  regarding  the  pain  that  his 
grandfather's  murder  had  caused  his  mother 
and  the  fact  that  nobody  had  been  punished 
because  the  "life  of  a  black  man  was  thought  to 
be  not  worth  anything,"  created  an  appearance 
of  bias  sufficient  to  require  judge's  recusal  at 
sentencing.  Gibson  v.  United  States,  792  A.2d 
1059,  2002  D.C.  App.  LEXIS  46  (2002),  writ  of 
certiorari  denied  by  536  U.S.  972,  122  S.  Ct. 
2692, 153  L.  Ed.  2d  861,  2002  U.S.  LEXIS  5137, 
70  U.S.L.W.  3799  (2002). 

Trial  judge's  reference  to  homicide  statistics 
among  young  black  males,  at  time  of  imposing 
maximum  possible  sentence  for  armed  volun- 
tary manslaughter  involving  black  male  victim, 
did  not  create  an  appearance  of  bias  so  as  to 
require  judge's  recusal,  where  that  reference 
was  made  primarily  in  response  to  defense 
counsel's  request  for  a  probationary  sentence. 
Gibson  v  United  States,  792  A.2d  1059,  2002 
D.C.  App.  LEXIS  46  (2002),  writ  of  certiorari 
denied  by  536  U.S.  972,  122  S.  Ct.  2692,  153  L. 
Ed.  2d  861,  2002  U.S.  LEXIS  5137,  70  U.S.L.W. 
3799  (2002). 

—  Harmless  or  reversible  error,  review. 

Failure  in  second-degree  murder  prosecution 
to  strike  victim's  mother's  testimony  that  upon 
her  becoming  angry  with  defendant  for  beating 
victim  "[defendant]  strangled  me  and  he 
slapped  me  and  about  that  time  I  was  pregnant 
with  his  child,"  or  to  declare  a  mistrial  sua 


sponte  because  of  such  testimony  was  not  plain 
error.  D.C.  Code  §§  22-2403,  22-2405.  United 
States  V  Thomas,  459  F.2d  1172,  1972  U.S.  App. 
LEXIS  11077  (C.A.D.C.  1972). 

Trial  court's  error  in  not  allowing  testimony 
from  defense  witness  that  shortly  after  shoot- 
ing occurred,  defendant  told  witness  that  some- 
one tried  to  rob  him,  was  not  harmless  in 
murder  trial;  defendant's  defense  was  that  he 
shot  victim  in  self-defense,  and  to  support  such 
theory,  defendant  sought  to  show  that  victim 
and  another  man  tried  to  rob  him  in  the  alley  at 
gunpoint,  and  that  shortly  after  the  incident  he 
told  this  to  two  witnesses.  Brisbon  v.  United 
States,  894  A.2d  1121,  2006  D.C.  App.  LEXIS 
144  (2006). 

Even  assuming  that  trial  court  abused  its 
discretion  in  refusing  to  allow  defense  counsel 
to  read  to  jury  from  firearms  treatise  on  subject 
of  stippling,  any  error  in  producing  additional 
evidence  of  the  absence  of  stippling  was  harm- 
less, in  prosecution  for  involuntary  manslaugh- 
ter while  armed  and  other  offenses;  both  foren- 
sic pathology  expert  and  firearms  expert 
testified  that  absence  of  stippling  on  victim's 
body  could  be  attributable  not  only  to  distance, 
but  also  to  other  factors,  defendant  admitted 
that  he  fired  his  weapon,  forensic  and  ballistic 
studies  indicated  that  trajectory  would  have 
been  consistent  with  his  position  in  car,  bullet 
at  issue  was  described  by  experts  as  having  a 
"tight  spin,"  meaning  that  it  did  not  hit  an 
intervening  target,  and,  thus,  additional  evi- 
dence about  stippling  that  defendant  sought  to 
offer  was  unlikely  to  influence  outcome  of  trial. 
Washington  v  United  States,  884  A.2d  1080, 
2005  D.C.  App.  LEXIS  259  (2005),  writ  of 
certiorari  denied  by  547  U.S.  1013,  126  S.  Ct. 
1490,  164  L.  Ed.  2d  265,  2006  U.S.  LEXIS  2180, 
74  U.S.L.W.  3504  (2006). 

Any  error  of  the  trial  court  in  not  taking 
corrective  action  with  respect  to  prosecutor's 
comments  during  closing  argument  calling 
jury's  attention  to  defendant's  actions  that 
placed  witness  and  her  infant  son  in  harm's 
way  was  harmless,  in  prosecution  for  involun- 
tary manslaughter  while  armed  and  other  of- 
fenses; comments  tended  to  arouse  passions  of 
jury,  but  they  were  brief,  viewed  in  context, 
reference  to  witness'  apartment  was  fleeting, 
even  if  an  unnecessary,  effort  to  explain  concept 
of  transferred  intent,  and  government's  case 
against  defendant  was  strong.  Washington  v. 
United  States,  884  A.2d  1080,  2005  D.C.  App. 
LEXIS  259  (2005),  writ  of  certiorari  denied  by 
547  U.S.  1013,  126  S.  Ct.  1490,  164  L.  Ed.  2d 
265,  2006  U.S.  LEXIS  2180,  74  U.S.L.W.  3504 
(2006). 

Trial  court's  refusal  to  admit  evidence  that 
victim  had  a  folded  pocketknife  on  his  person  at 
time  of  shooting  to  show  that  defendant  had 
reasonable  fear  of  victim  did  not  constitute 
plain  error  in  murder  trial;  no  evidence  existed 
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that  victim  had  armed  himself  with  the  knife 
for  use  of  it  as  a  weapon,  and  thus  it  could  not 
have  been  obvious  to  trial  judge  that  the  pro- 
bative value  of  the  knife  to  corroborate  defen- 
dant's fear  that  victim  was  armed  outweighed 
the  risk  of  unfair  prejudice  from  the  jury  learn- 
ing about  an  unopened  knife  in  the  victim's 
possession,  and  defendant  had  other  means  at 
his  disposal  to  confirm  his  belief  that  victim,  as 
a  day  laborer,  routinely  carried  knives  or  cut- 
ting instruments.  Williams  v.  United  States, 
877  A.2d  125,  2005  D.C.  App.  LEXIS  322 
(2005). 

Even  assuming  two  photographs  of  dead  vic- 
tim, which  had  not  been  admitted  into  evi- 
dence, reached  the  jury  room,  they  did  not 
substantially  sway  jury's  verdict;  photographs 
were  consistent  with  defendant's  self-defense 
claim,  jury  acquitted  defendant  of  first-degree 
murder  and  second-degree  murder  and  instead 
convicted  him  of  voluntary  manslaughter,  pho- 
tographs were  cumulative  of  other  evidence 
regarding  bullet's  path  of  travel  through  vic- 
tim's head,  jury  had  already  heard  gruesome 
evidence  of  victim's  death,  and  evidence  sup- 
porting voluntary  manslaughter  conviction  was 
strong.  Edwards  v.  United  States,  785  A.2d  292, 
2001  D.C.  App.  LEXIS  241  (2001). 

Even  assuming  the  prosecutor  improperly 
commented  during  opening  statement  that  the 
testimony  by  two  defendants  could  be  used  as 
evidence  against  all  four  defendants,  in  joint 
trial  for  voluntary  manslaughter,  defendant  did 
not  suffer  substantial  prejudice,  so  as  to  war- 
rant reversal,  where  during  jury  selection  the 
court  explained  that  evidence  against  one  de- 
fendant could  not  be  used  against  another,  the 
court  explained  in  its  preliminary  instructions 
that  opening  statements  were  not  evidence,  the 
trial  judge  offered  three  separate  curative  in- 
structions, and  the  evidence  against  the  defen- 
dant was  very  strong.  D.C.  Code  1981,  §§  22- 
2405,  22-3202.  Plater  v.  United  States,  745  A.2d 
953,  2000  D.C.  App.  LEXIS  38  (2000). 

Any  error  was  harmless  in  introducing  re- 
dacted statements  from  non-testifying  codefen- 
dants  in  prosecution  for  voluntary  manslaugh- 
ter, where  there  was  overwhelming 
independent  evidence  of  defendant's  guilt.  D.C. 
Code  1981,  §§  22-2405,  22-3202.  Plater  v. 
United  States,  745  A.2d  953,  2000  D.C.  App. 
LEXIS  38  (2000). 

Defendant  was  not  prejudiced  in  presenting 
his  theory  of  self-defense  that  homicide  victim 
was  first  aggressor  based  on  trial  court's  deci- 
sion precluding  defendant  from  presenting  ad- 
ditional evidence  of  violent  character  of  assault 
victim  who  was  also  present  in  room  when 
defendant  and  friend  attempted  to  sell  victims 
soap  rather  than  cocaine;  there  could  be  no 
legal  imputation  of  assault  victim's  intent  to 
homicide  victim  because,  although  victims  may 
have  been  cohorts,  they  were  victims,  not  par- 


ties charged  as  aiders  and  abettors.  D.C.  Code 
1981,  §§  22-502,  22-2405,  22-3202.  Edwards  v. 
United  States,  721  A.2d  938,  1998  D.C.  App. 
LEXIS  223  (1998). 

Erroneous  admission  of  redirect  testimony  by 
witness  in  prosecution  for  assault  with  danger- 
ous weapon  and  involuntary  manslaughter 
while  armed,  coupled  with  superior  court's  fail- 
ure to  censure  prosecutor's  closing  arguments, 
all  of  which  related  to  assault  suffered  by 
witness  approximately  six  weeks  before  trial, 
did  not  constitute  harmless  error.  Carpenter  v. 
United  States,  635  A.2d  1289,  1993  D.C.  App. 
LEXIS  326  (1993). 

In  prosecution  for  manslaughter  while  armed 
in  which  defendant  claimed  self-defense,  it  was 
harmless  error  to  refuse  to  permit  proffered 
impeachment  and  extrinsic  evidence  of  govern- 
ment witness'  prior  inconsistent  statement  of 
victim's  purpose  in  entering  apartment  in 
which  he  was  killed;  any  impeachment  discred- 
iting witness'  "benign  visitor"  testimony,  while 
reinforcing  defendant's  statements,  was  only 
marginally  relevant  to  right  of  self-defense 
later,  when  defendant  choked  victim  over  sub- 
stantial period  of  time,  during  which  period 
defendant  was  clearly  in  control  of  situation 
and  appeared  not  to  be  in  imminent  danger. 
D.C.  Code  1981,  §§  22-2405,  22-3202.  Gray  v. 
United  States,  589  A.2d  912,  1991  D.C.  App. 
LEXIS  80  (1991). 

Admission  of  improper  evidence  regarding 
defendant's  personal  habits  and  character  war- 
ranted reversal  of  his  conviction  of  manslaugh- 
ter while  armed,  in  that  it  could  not  be  said 
with  fair  assurance  that  judgment  was  not 
substantially  swayed  by  admission  of  evidence, 
issue  affected  by  error,  the  determination  of 
who  had  been  the  aggressor,  was  the  central 
issue  of  case,  and  trial  court  took  no  steps  to 
mitigate  effects  of  its  error  such  as  instructing 
jury  to  disregard  evidence  that  had  been  im- 
properly admitted.  Burrell  v.  United  States, 
455  A.2d  1373,  1983  D.C.  App.  LEXIS  321 
(1983). 

It  was  not  error,  in  prosecution  for  second- 
degree  murder,  to  admit  hearsay  testimony 
recounting  earlier  statements  by  decedent  that 
she  intended  to  leave  defendant,  with  whom 
she  had  been  living,  as  he  fought  with  her  and 
abused  her,  where  issue  was  what  caused  fatal 
fall  down  steps  as  it  was  either  an  accident  or 
was  caused  by  defendant,  who  was  standing  at 
head  of  the  steps,  instruction  limiting  such 
evidence  to  state  of  mind  exception  was  given 
and  Government's  evidence  included  three  ad- 
missions by  defendant  that  he  caused  the  fall; 
in  any  event,  any  prejudice  was  minimal  in 
view  of  voluntary  manslaughter  conviction. 
D.C.  Code  §§  22-2403,  22-2405.  Jones  v.  United 
States,  398  A.2d  11,  1979  D.C.  App.  LEXIS  331 
(1979). 
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Questioning  by  prosecutor,  who  asked  defen- 
dant whether  defense  counsel's  opening  state- 
ment concerning  cause  of  automobile  accident 
had  been  inaccurate  but  did  not  go  further  into 
defense  counsel's  opening  statement,  did  not 
constitute  prosecutorial  misconduct  requiring 
reversal  of  involuntary  manslaughter  convic- 
tion. D.C.  Code  §  22-2405.  Hawkins  v.  United 
States,  395  A.2d  45,  1978  D.C.  App.  LEXIS  357 
(1978). 

Prejudice  in  admission  of  evidence  indicating 
that  defendant  was  not  licensed  driver  out- 
weighed probative  value  in  prosecution  for 
manslaughter;  however,  error  was  harmless  in 
view  of  overwhelming  nature  of  Government's 
case  which  demonstrated  that  defendant,  while 
drinking,  drove  at  highly  unreasonable  speeds 
through  downtown  streets  after  dark  despite  a 
warning  to  slow  down,  lost  control  of  his  car, 
and  then  stopped  suddenly  and  skidded  with 
such  force  as  to  drive  a  parked  vehicle  over  the 
curb  and  fatally  injure  a  child.  D.C.  Code  §  22- 
2405.  Hawkins  v  United  States,  395  A.2d  45, 
1978  D.C.  App.  LEXIS  357  (1978). 

—  In  generaL 

Because  the  decision  whether  a  statement  is 
admissible  under  spontaneous  utterance  excep- 
tion to  hearsay  rule  depends  on  the  particular 
facts  of  each  case  and  is  thus  a  discretionary 
matter,  an  appellate  court  reviews  such  mat- 
ters only  for  abuse  of  discretion.  Brisbon  v. 
United  States,  894  A.2d  1121,  2006  D.C.  App. 
LEXIS  144  (2006). 

Court  of  Appeals  would  review  for  plain  error 
issue  of  whether  prosecutor  had  improperly 
expressed  his  personal  opinion  by  using  the 
word  "guarantee"  during  portion  of  his  closing 
argument  that  focused  on  conflicting  versions 
of  whether  vehicle's  rearview  mirror  had  been 
moved,  as  defendant  did  not  raise  any  objection 
at  trial  to  words  prosecutor  used,  and  objection 
he  did  raise  focused  specifically  upon  argument 
related  to  position  of  rear  view  mirror,  in  pros- 
ecution for  involuntary  manslaughter  while 
armed  and  other  offenses.  Washington  v. 
United  States,  884  A.2d  1080,  2005  D.C.  App. 
LEXIS  259  (2005),  writ  of  certiorari  denied  by 
547  U.S.  1013,  126  S.  Ct.  1490,  164  L.  Ed.  2d 
265,  2006  U.S.  LEXIS  2180,  74  U.S.L.W.  3504 
(2006). 

Murder  defendant  waived  for  appellate  re- 
view any  error  that  resulted  from  repeated 
references  made  during  trial  by  prosecutor,  who 
had  won  exclusion  of  fact  that  victim  had  pock- 
etknife  on  him  at  time  of  shooting,  that  victim 
was  unarmed,  where  defendant  objected  to  only 
a  single  reference  to  victim  being  unarmed  and 
did  so  without  specifying  a  reason  for  the  objec- 
tion, asked  for  no  curative  measures  designed 
to  neutralize  any  false  impressions  the  jury 
may  have  acquired  from  the  remarks,  and  did 
not  argue  the  references  as  a  separate  ground 


for  reversal  on  appeal.  Williams  v.  United 
States,  877  A.2d  125,  2005  D.C.  App.  LEXIS 
322  (2005). 

Prosecutor's  comment  during  opening  state- 
ment that  the  testimony  of  two  defendants 
could  be  used  as  evidence  against  all  four 
defendants,  in  joint  trial  for  voluntary  man- 
slaughter, would  be  assumed  to  be  improper, 
where  the  prosecutor  was  reprimanded  by  the 
trial  judge  for  his  comments.  D.C.  Code  1981, 
§§  22-2405,  22-3202.  Plater  v  United  States, 
745  A.2d  953,  2000  D.C.  App.  LEXIS  38  (2000). 

Trial  court's  written  pretrial  order  denying 
government's  request  to  introduce  Drew  evi- 
dence in  prosecution  for  second-degree  murder 
and  voluntary  manslaughter  was  appealable, 
though  judge  indicated  at  oral  ruling  that  her 
ruling  was  only  advisory  and  that  trial  judge 
would  have  freedom  to  reconsider  ruling  in 
context  of  trial.  D.C.  Code  1981,  §§  22-2403, 
22-2405,  22-3202,  23-104(a)(l).  United  States  v 
WilHams,  697  A.2d  1244, 1997  D.C.  App.  LEXIS 
165  (1997). 

Court  of  appeals  examines  evidence  in  light 
most  favorable  to  defendant  when  reviewing 
denial  of  requested  defense  instruction.  Swann 
V  United  States,  648  A.2d  928,  1994  D.C.  App. 
LEXIS  182  (1994). 

In  determining  whether  self-defense  instruc- 
tion was  properly  denied,  evidence  must  be 
reviewed  in  light  most  favorable  to  defendant. 
Brown  v  United  States,  619  A.2d  1180,  1992 
D.C.  App.  LEXIS  354  (1992). 

—    Presentation    and    reservation  of 
grounds  for  review. 

Defendant  would  not  be  heard  on  appeal  to 
complain  of  deficiencies  in  instructions  given  by 
trial  judge  in  manslaughter  prosecution  where 
none  of  alleged  shortcomings  were  brought  to 
attention  of  trial  court  by  appropriate  objection 
or  request.  D.C.  Code  §§  22-2405,  22-3204; 
Fed.Rules  Crim.Proc.  rule  52(b),  18  U.S.C. 
United  States  v  Carter,  420  F.2d  150, 1969  U.S. 
App.  LEXIS  10441  (C.A.D.C.  1969),  writ  of 
certiorari  denied  by  397  U.S.  1017,  90  S.  Ct. 
1253,  25  L.  Ed.  2d  432,  1970  U.S.  LEXIS  2440 
(1970). 

Murder  defendant  failed  to  preserve  for  ap- 
peal claim  that  trial  court  violated  his  consti- 
tutional rights  by  ruling  that  he  could  not 
explain  his  failure  to  report  the  crime  and 
inconsistent  statements  to  the  police  without 
"opening  the  door"  to  evidence  of  prior  police 
contacts,  where  trial  court  never  made  a  final 
ruling  on  the  admissibility  of  prior  police  con- 
tacts with  defendant.  Brisbon  v.  United  States, 
894  A.2d  1121,  2006  D.C.  App.  LEXIS  144 
(2006). 

Murder  defendant  did  not  preserve  for  appel- 
late review  his  claim  that  trial  court  erred  by 
refusing  to  admit  evidence  that  victim  had  a 
folded  pocketknife  on  his  person  at  the  time  of 
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the  shooting  to  show  that  defendant  reasonable 
fear  of  victim,  where  at  time  defendant  sought 
admission  of  such  evidence,  no  evidence  had 
been  presented  that  suggested  that  defendant 
beheved  victim  had  a  knife  on  his  person, 
defendant  did  not  proffer  that  he  would  adduce 
such  evidence  later,  and  defendant  did  not  seek 
reconsideration  of  ruling  excluding  the  knife. 
Williams  v.  United  States,  877  A.2d  125,  2005 
D.C.  App.  LEXIS  322  (2005). 

Timely  exceptions  must  be  made  to  final  jury 
instructions  in  order  to  provide  the  trial  court 
with  an  opportunity  to  correct  errors  and  omis- 
sions and,  in  the  absence  of  such  exceptions,  the 
defendant  bears  a  heavy  burden  when,  on  ap- 
peal, he  challenges  the  instructions  in  which  he 
acquiesced  at  trial;  reversal  is  appropriate  only 
where  there  is  plain  error  affecting  substantial 
rights.  D.C.  Code  1981,  §  22-2405;  Criminal 
Rule  30.  Morris  v.  United  States,  469  A.2d  432, 
1983  D.C.  App.  LEXIS  520  (1983). 

Where  defense  counsel  did  not  object  to  trial 
judge's  decision  to  instruct  only  on  involuntary 
manslaughter  and  not  on  voluntary  man- 
slaughter, and  where  there  was  no  plain  error, 
and  defendant  could  not  on  appeal  question 
instructions  given.  Carmichael  v.  United 
States,  363  A.2d  302,  1976  D.C.  App.  LEXIS 
356  (1976). 

Verdict. 

Written  statement,  in  which  juror  alleged 
that  his  failure  during  polling  of  jurors  to 
dissent  from  or  object  to  guilty  verdict  on  vol- 
untary manslaughter  charge  was  influenced  by 
the  "intimidating  presence  throughout  trial"  of 
a  certain  individual,  did  not  entitle  defendant 
to  evidentiary  hearing  on  motion  to  set  aside 
verdict,  even  if  statement  was  true.  Gibson  v. 
United  States,  792  A.2d  1059,  2002  D.C.  App. 
LEXIS  46  (2002),  writ  of  certiorari  denied  by 
536  U.S.  972,  122  S.  Ct.  2692,  153  L.  Ed.  2d 
861,  2002  U.S.  LEXIS  5137,  70  U.S.L.W.  3799 
(2002). 

Medical  examiner's  testimony  that  death  was 
caused  either  by  shotgun  or  by  strangulation 
did  not  allow  jury  verdict  that  was  not  unani- 
mous; in  view  of  verdict  finding  defendant 
guilty  of  manslaughter  while  armed,  and  defen- 
dant's concession  that  he  shot  victim,  there  was 
no  possibility  that  some  members  of  jury  would 
have  found  that  defendant  had  strangled  vic- 
tim without  also  agreeing  that  he  had  shot 
victim.  D.C.  Code  1981,  §§  22-2405,  22-3202. 
Smith  v.  United  States,  554  A.2d  1155,  1989 
D.C.  App.  LEXIS  33  (1989). 

Verdict  finding  defendant,  who  allegedly  shot 
victim  with  pistol,  guilty  of  manslaughter  and 
not  guilty  of  carrying  pistol  without  license  was 
not  fatally  inconsistent  and  did  not  require 
reversal.    D.C.    Code    §§  22-2405,  22-3204. 


Steadman  v.  United  States,  358  A.2d  329,  1976 
D.C.  App.  LEXIS  276  (1976). 

Weight  and  sufficiency  of  evidence. 

Evidence,  including  testimony  of  defendant 
that  during  a  heated  argument  with  her 
brother  she  went  to  kitchen  for  a  knife  in  order 
to  "scare  him"  and  that  she  struck  her  brother 
with  her  fist  as  she  was  holding  knife  in  her 
hand,  was  sufficient  to  support  conviction  of 
manslaughter.  United  States  v.  Dent,  477  F.2d 
447,  1973  U.S.  App.  LEXIS  10804  (C.A.D.C. 
1973). 

When  defendant  is  charged  with  second-de- 
gree murder  and  manslaughter  and  defendant, 
or  government  has  introduced  evidence  of  prov- 
ocation, government  must  prove  absence  or 
inadequacy  of  provocation  beyond  a  reasonable 
doubt  and  it  should  be  explained  to  jury  that 
provocation  is  not  element  of  manslaughter, 
whether  voluntary  or  involuntary,  but  a  de- 
fense to  second-degree  murder.  United  States  v. 
Alexander,  471  F.2d  923,  1972  U.S.  App.  LEXIS 
9972  (C.A.D.C.  1972),  writ  of  certiorari  denied 
by  409  U.S.  1044,  93  S.  Ct.  541,  34  L.  Ed.  2d 
494,  1972  U.S.  LEXIS  457  (1972). 

Evidence  justified  finding  of  malice  warrant- 
ing conviction  of  second-degree  murder  rather 
than  manslaughter,  in  case  arising  out  of  shoot- 
ing following  one  victim's  racial  remark,  in  view 
of  testimony  of  surviving  victims  that  all  vic- 
tims were  standing  motionless  staring  at  code- 
fendant's  gun  when  defendant  came  in,  drew 
his  gun,  and  began  firing.  United  States  v. 
Alexander,  471  F.2d  923,  1972  U.S.  App.  LEXIS 
9972  (C.A.D.C.  1972),  writ  of  certiorari  denied 
by  409  U.S.  1044,  93  S.  Ct.  541,  34  L.  Ed.  2d 
494,  1972  U.S.  LEXIS  457  (1972). 

Inebriant  atmosphere,  heated  arguments, 
and  bantering  back  and  forth  clearly  estab- 
lished sufficient  evidence  for  jury  to  be  able  to 
find  defendant,  who  fired  fatal  shot  in  attempt- 
ing to  break  up  argument  between  two  others, 
guilty  of  manslaughter.  D.C.  Code  §  22-2405. 
United  States  v.  Dixon,  419  F.2d  288,  1969  U.S. 
App.  LEXIS  13086  (C.A.D.C.  1969). 

Evidence  supported  finding  that  defendant 
accused  of  manslaughter  and  assault  with 
deadly  weapon  had  not  acted  in  self-defense. 
D.C.  Code  1961,  §§  22-502,  22-2405.  Rowe  v. 
United  States,  370  F.2d  240,  1966  U.S.  App. 
LEXIS  4197  (C.A.D.C.  1966). 

Evidence  held  to  sustain  finding  of  criminal 
carelessness  of  automobile  owner.  Story  v.  U.S., 
16  F.2d  342, 1926  U.S.  App.  LEXIS  3842  (1926). 

Evidence  was  sufficient  to  establish  that  de- 
fendant shot  and  killed  the  victim,  in  trial  for 
first-degree  murder  while  armed,  possession  of 
a  firearm  during  a  crime  of  violence  and  carry- 
ing a  pistol  without  a  license;  passenger  in  car 
in  which  the  victim  was  shot  identified  defen- 
dant as  the  shooter  without  any  hesitation  or 
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equivocation,  close  friend  of  defendant  corrobo- 
rated in-court  identification  of  defendant  as  the 
shooter,  defendant  fled  the  scene  of  the  shoot- 
ing, and  in  cell  phone  calls  he  made  from  police 
interview  room  defendant  stated  that  the  police 
knew  everything  and  that  a  witness  had 
snitched.  Napper  v.  United  States,  22  A.3d  758, 
2011  D.C.  App.  LEXIS  294  (2011),  writ  of  cer- 
tiorari denied  by  132  S.  Ct.  435,  181  L.  Ed.  2d 
283,  2011  U.S.  LEXIS  7156,  80  U.S.L.W.  3218 
(U.S.  2011). 

Conviction  for  armed  voluntary  manslaugh- 
ter was  supported  by  evidence  that  two  groups 
who  had  been  escorted  out  of  night  club  by 
security  officers  after  a  brawl  began  fighting 
again  outside,  that  defendant  chased  some  of 
the  men  involved  in  fight,  including  victim, 
down  the  street,  that  defendant  stabbed  victim 
in  back  as  victim  attempted  to  hurdle  car  and 
then  discarded  knife,  which  was  later  found  to 
have  his  fingerprint,  and  that  victim  eventually 
died  from  loss  of  blood  as  result  of  stabbing. 
Gibson  v.  United  States,  792  A.2d  1059,  2002 
D.C.  App.  LEXIS  46  (2002),  writ  of  certiorari 
denied  by  536  U.S.  972,  122  S.  Ct.  2692,  153  L. 
Ed.  2d  861,  2002  U.S.  LEXIS  5137,  70  U.S.L.W. 
3799  (2002). 

Evidence  supported  defendants'  convictions 
for  aiding  and  abetting  in  voluntary  man- 
slaughter, despite  claimed  lack  of  proof  that 
either  defendant  was  proximate  cause  of  vic- 
tim's death  or  that  there  was  principal  whom 
either  defendant  aided  and  abetted;  govern- 
ment's expert  testified  that  vdctim  died  from 
head  trauma  consistent  with  either  blow  to 


head  or  fall  on  concrete  stairs,  either  of  which 
was  consistent  with  government's  theory  and 
would  be  direct,  foreseeable  result  of  defen- 
dants' fight  with  victim,  and  testimony  of  juve- 
nile established  juvenile  as  principal,  even  as- 
suming that  proof  of  principal's  identity  was 
required.  D.C.  Code  1981,  §  22-2405.  Hammon 
V.  United  States,  695  A.2d  97,  1997  D.C.  App. 
LEXIS  95  (1997). 

In  prosecution  wherein  defendants  were  con- 
victed of  involuntary  manslaughter  of  their 
infant  son,  evidence  permitted  jury  to  find 
beyond  reasonable  doubt  that  death  was  prox- 
imately caused  by  lack  of  food  and  medical  care. 
D.C.  Code  §§  22-902,  22-2405.  Faunteroy  v. 
United  States,  413  A.2d  1294,  1980  D.C.  App. 
LEXIS  275  (1980). 

Evidence  was  sufficient  to  sustain  conviction 
of  manslaughter.  D.C.  Code  §  22-2405.  Sellars 
V.  United  States,  401  A.2d  974,  1979  D.C.  App. 
LEXIS  357  (1979). 

In  prosecution  for  voluntary  manslaughter 
while  armed,  there  was  sufficient  basis  for  jury 
to  find  beyond  a  reasonable  doubt  that  (1) 
offense  was  committed  by  someone,  (2)  defen- 
dant participated  or  assisted  in  its  commission, 
and  (3)  she  did  so  with  guilty  knowledge.  D.C. 
Code  §§  22-2405,  22-3202.  Branch  v.  United 
States,  382  A.2d  1033,  1978  D.C.  App.  LEXIS 
423  (1978). 

Eyewitness  testimony  of  three  persons  that 
defendant  had  shot  victim  was  sufficient  to 
support  defendant's  conviction  for  manslaugh- 
ter. D.C.  Code  §  22-2405.  Steadman  v.  United 
States,  358  A.2d  329,  1976  D.C.  App.  LEXIS 
276  (1976). 


§  22-2106.  Murder  of  law  enforcement  officer. 

(a)  Whoever,  with  dehberate  and  premeditated  mahce,  and  with  knowledge 
or  reason  to  know  that  the  victim  is  a  law  enforcement  officer  or  public  safety 
employee,  kills  any  law  enforcement  officer  or  public  safety  employee  engaged 
in,  or  on  account  of,  the  performance  of  such  officer's  or  employee's  official 
duties,  is  guilty  of  murder  of  a  law  enforcement  officer  or  public  safety 
employee,  and  shall  be  sentenced  to  life  without  the  possibility  of  release.  It 
shall  not  be  a  defense  to  this  charge  that  the  victim  was  acting  unlawfully  by 
seizing  or  attempting  to  seize  the  defendant  or  another  person. 

(b)  For  the  purposes  of  subsection  (a)  of  this  section,  the  term: 
(1)  "Law  enforcement  officer"  means: 

(A)  A  sworn  member  of  the  Metropolitan  Police  Department; 

(B)  A  sworn  member  of  the  District  of  Columbia  Protective  Services; 

(C)  The  Director,  deputy  directors,  and  officers  of  the  District  of  Colum- 
bia Department  of  Corrections; 

(D)  Any  probation,  parole,  supervised  release,  community  supervision, 
or  pretrial  services  officer  of  the  Court  Services  and  Offender  Supervision 
Agency  or  The  Pretrial  Services  Agency; 

(E)  Metro  Transit  police  officers;  and 
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(F)  Any  federal,  state,  county,  or  municipal  officer  performing  functions 
comparable  to  those  performed  by  the  officers  described  in  subparagraphs  (A), 
(C),  (D),  (E),  and  (F)  of  this  paragraph,  including  but  not  limited  to  state, 
county,  or  municipal  police  officers,  sheriffs,  correctional  officers,  parole  offi- 
cers, and  probation  and  pretrial  service  officers. 
(2)  "Public  safety  employee"  means: 

(A)  A  District  of  Columbia  firefighter,  emergency  medical  technician/ 
paramedic,  emergency  medical  technician/intermediate  paramedic,  or  emer- 
gency medical  technician;  and 

(B)  Any  federal,  state,  county,  or  municipal  officer  performing  functions 
comparable  to  those  performed  by  the  District  of  Columbia  employees  de- 
scribed in  subparagraph  (A)  of  this  paragraph. 

(Mar.  3,  1901,  31  Stat.  1321,  ch.  854,  §  802a,  as  added  May  23,  1995,  D.C.  Law 
10-256,  §  2(d),  42  DCR  20;  Oct.  17,  2002,  D.C.  Law  14-194,  §  154,  49  DCR 
5306.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
2406. 

Effect  of  amendments.  —  D.C.  Law  14-194 
rewrote  the  section. 
Legislative  history  of  Law  10-256.  —  For 


legislative  history  of  D.C.  Law  10-256,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2104. 

Legislative  history  of  Law  14-194.  —  For 

Law  14-194,  see  notes  following  §  22-1319. 


CASE  NOTES 


Analysis 

Presumptions  and  burden  of  proof. 
Validity 

Presumptions  and  burden  of  proof. 

Murder  of  a  law  enforcement  officer  is  not  a 
strict  liability  offense;  the  government  must 
prove,  and  the  jury  must  find  beyond  a  reason- 
able doubt,  that  the  defendant  either  knew,  or 
had  reason  to  know,  that  his  victim  was  a  law 
enforcement  officer.  Dean  v.  United  States,  938 
A.2d  751,  2007  D.C.  App.  LEXIS  701  (2007), 
writ  of  certiorari  denied  by  557  U.S.  938,  129  S. 
Ct.  2862,  174  L.  Ed.  2d  581,  2009  U.S.  LEXIS 
4875,  77  U.S.L.W.  3708  (2009). 

Validity. 

Mandatory  sentence  of  life  imprisonment 
without  the  possibility  of  parole  for  the  murder 
of  a  law  enforcement  officer  is  not  so  dispropor- 
tionate to  the  offense  as  to  violate  the  Eighth 


Amendment.  Dean  v.  United  States,  938  A.2d 
751,  2007  D.C.  App.  LEXIS  701  (2007),  writ  of 
certiorari  denied  by  557  U.S.  938,  129  S.  Ct. 
2862,  174  L.  Ed.  2d  581,  2009  U.S.  LEXIS  4875, 
77  U.S.L.W.  3708  (2009). 

Statute  providing  for  mandatory  life  impris- 
onment without  the  possibility  of  parole  for  the 
murder  of  a  law  enforcement  officer  does  not 
offend  principles  of  equal  protection;  statute 
does  not  impinge  upon  the  exercise  of  a  funda- 
mental right,  nor  is  it  directed  against  a  sus- 
pect class,  and  it  is  beyond  peradventure  that 
the  legislature  has  a  legitimate  interest  in 
separately  criminalizing  the  murder  of  a  police 
officer,  and  in  mandating  a  harsher  sentence  for 
such  an  act  that  directly  threatens  law  enforce- 
ment. Dean  v.  United  States,  938  A.2d  751, 
2007  D.C.  App.  LEXIS  701  (2007),  writ  of 
certiorari  denied  by  557  U.S.  938,  129  S.  Ct. 
2862,  174  L.  Ed.  2d  581,  2009  U.S.  LEXIS  4875, 
77  U.S.L.W.  3708  (2009). 


§  22-2107.  Penalty  for  solicitation  of  murder  or  other 
crime  of  violence. 

(a)  Whoever  is  guilty  of  soliciting  a  murder,  whether  or  not  such  murder 
occurs,  shall  be  sentenced  to  a  period  of  imprisonment  not  exceeding  20  years, 
a  fine  of  $20,000,  or  both. 

(b)  Whoever  is  guilty  of  soliciting  a  crime  of  violence  as  defined  by  §  23- 
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1331(4),  whether  or  not  such  crime  occurs,  shall  be  sentenced  to  a  period  of 
imprisonment  not  exceeding  10  years,  a  fine  of  $10,000,  or  both. 

(Mar.  3,  1901,  ch.  854,  §  802b,  as  added  Apr.  24,  2007,  D.C.  Law  16-306,  §  209, 
53  DCR  8610.) 


Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  209  of  Omnibus  Public 
Safety  Emergency  Amendment  Act  of  2006 
(D.C.  Act  16-445,  July  19,  2006,  53  DCR  6443). 

For  temporary  (90  day)  addition,  see  §  209  of 
Omnibus  Public  Safety  Congressional  Review 
Emergency  Amendment  Act  of  2006  (D.C.  Act 
16-490,  October  18,  2006,  53  DCR  8686). 

For  temporary  (90  day)  addition,  see  §  209  of 


Omnibus  Public  Safety  Congressional  Review 
Emergency  Amendment  Act  of  2007  (D.C.  Act 
17-10,  January  16,  2007,  54  DCR  1479). 

For  temporary  (90  day)  addition,  see  §  209  of 
Omnibus  Public  Safety  Second  Congressional 
Review  Emergency  Amendment  Act  of  2007 
(D.C.  Act  17-25,  April  19,  2007,  54  DCR  4036). 

Legislative  history  of  Law  16-306.  —  For 
Law  16-306,  see  notes  following  §  22-404. 
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Chapter  22.  Obscenity. 


Sec. 

22-2201.  Certain  obscene  activities  and  con- 
duct declared  unlawful;  defini- 


tions; penalties;  affirmative  de- 
fenses; exception. 


§  22-2201.  Certain  obscene  activities  and  conduct  de- 
clared unlawful;  definitions;  penalties;  affir- 
mative defenses;  exception. 

(a)(1)  It  shall  be  unlawful  in  the  District  of  Columbia  for  a  person  know- 
ingly: 

(A)  To  sell,  deliver,  distribute,  or  provide,  or  offer  or  agree  to  sell, 
deliver,  distribute,  or  provide  any  obscene,  indecent,  or  filthy  writing,  picture, 
sound  recording,  or  other  article  or  representation; 

(B)  To  present,  direct,  act  in,  or  otherwise  participate  in  the  preparation 
or  presentation  of,  any  obscene,  indecent,  or  filthy  play,  dance,  motion  picture, 
or  other  performance; 

(C)  To  pose  for,  model  for,  print,  record,  compose,  edit,  write,  publish,  or 
otherwise  participate  in  preparing  for  publication,  exhibition,  or  sale,  any 
obscene,  indecent,  or  filthy  writing,  picture,  sound  recording,  or  other  article  or 
representation; 

(D)  To  sell,  deliver,  distribute,  or  provide,  or  offer  or  agree  to  sell, 
deliver,  distribute  or  provide  any  article,  thing,  or  device  which  is  intended  for 
or  represented  as  being  for  indecent  or  immoral  use; 

(E)  To  create,  buy,  procure,  or  possess  any  matter  described  in  the 
preceding  subparagraphs  of  this  paragraph  with  intent  to  disseminate  such 
matter  in  violation  of  this  subsection; 

(F)  To  advertise  or  otherwise  promote  the  sale  of  any  matter  described 
in  the  preceding  subparagraphs  of  this  paragraph;  or 

(G)  To  advertise  or  otherwise  promote  the  sale  of  material  represented 
or  held  out  by  such  person  to  be  obscene. 

(2)  (A)  For  purposes  of  subparagraph  (E)  of  paragraph  (1)  of  this  subsec- 
tion, the  creation,  purchase,  procurement,  or  possession  of  a  mold,  engraved 
plate,  or  other  embodiment  of  obscenity  specially  adapted  for  reproducing 
multiple  copies  or  the  possession  of  more  than  3  copies,  of  obscene,  indecent,  or 
filthy  material  shall  be  prima  facie  evidence  of  an  intent  to  disseminate  such 
material  in  violation  of  this  subsection. 

(B)  For  purposes  of  paragraph  (1)  of  this  subsection,  the  term  "know- 
ingly" means  having  general  knowledge  of,  or  reason  to  know,  or  a  belief  or 
ground  for  belief  which  warrants  further  inspection  or  inquiry  of,  the  character 
and  content  of  any  article,  thing,  device,  performance,  or  representation 
described  in  paragraph  (1)  of  this  subsection  which  is  reasonably  susceptible  of 
examination. 

(3)  When  any  person  is  convicted  of  a  violation  of  this  subsection,  the 
court  in  its  judgment  of  conviction  may,  in  addition  to  the  penalty  prescribed, 
order  the  confiscation  and  disposal  of  any  materials  described  in  paragraph  (1) 
of  this  subsection,  which  were  named  in  the  charge  against  such  person  and 
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which  were  found  in  the  possession  or  under  the  control  of  such  person  at  the 
time  of  such  person's  arrest. 

(b)(1)  It  shall  be  unlawful  in  the  District  of  Columbia  for  any  person 
knowingly: 

(A)  To  sell,  deliver,  distribute,  or  provide,  or  offer  or  agree  to  sell, 
deliver,  distribute,  or  provide  to  a  minor: 

(i)  Any  picture,  photograph,  drawing,  sculpture,  motion  picture  film, 
or  similar  visual  representation  or  image  of  a  person  or  portion  of  the  human 
body,  which  depicts  nudity,  sexual  conduct,  or  sado-masochistic  abuse  and 
which  taken  as  a  whole  is  patently  offensive  because  it  affronts  prevailing 
standards  in  the  adult  community  as  a  whole  with  respect  to  what  is  suitable 
material  for  minors;  or 

(ii)  Any  book,  magazine,  or  other  printed  matter  however  reproduced 
or  sound  recording,  which  depicts  nudity,  sexual  conduct,  or  sado-masochistic 
abuse  or  which  contains  explicit  and  detailed  verbal  descriptions  or  narrative 
accounts  of  sexual  excitement,  sexual  conduct,  or  sado-masochistic  abuse  and 
which  taken  as  a  whole  is  patently  offensive  because  it  affronts  prevailing 
standards  in  the  adult  community  as  a  whole  with  respect  to  what  is  suitable 
material  for  minors;  or 

(B)  To  exhibit  to  a  minor,  or  to  sell  or  provide  to  a  minor  an  admission 
ticket  to,  or  pass  to,  or  to  admit  a  minor  to,  premises  whereon  there  is 
exhibited,  a  motion  picture,  show,  or  other  presentation  which,  in  whole  or  in 
part,  depicts  nudity,  sexual  conduct,  or  sado-masochistic  abuse  and  which 
taken  as  a  whole  is  patently  offensive  because  it  affronts  prevailing  standards 
in  the  adult  community  as  a  whole  with  respect  to  what  is  suitable  material  for 
minors. 

(2)  For  purposes  of  paragraph  (1)  of  this  subsection: 

(A)  The  term  "minor"  means  any  person  under  the  age  of  17  years. 

(B)  The  term  "nudity"  includes  the  showing  of  the  human  male  or 
female  genitals,  pubic  area  or  buttocks  with  less  than  a  full  opaque  covering, 
or  the  showing  of  the  female  breast  with  less  than  a  full  opaque  covering  of  any 
portion  thereof  below  the  top  of  the  nipple,  or  the  depiction  of  covered  male 
genitals  in  a  discernibly  turgid  state. 

(C)  The  term  "sexual  conduct"  includes  acts  of  sodomy,  masturbation, 
homosexuality,  sexual  intercourse,  or  physical  contact  with  a  person's  clothed 
or  unclothed  genitals,  pubic  area,  buttocks,  or,  if  such  person  be  a  female, 
breast. 

(D)  The  term  "sexual  excitement"  includes  the  condition  of  human  male 
or  female  genitals  when  in  a  state  of  sexual  stimulation  or  arousal. 

(E)  The  term  "sado-masochistic  abuse"  includes  flagellation  or  torture 
by  or  upon  a  person  clad  in  undergarments  or  a  mask  or  bizarre  costume,  or  the 
condition  of  being  fettered,  bound,  or  otherwise  physically  restrained  on  the 
part  of  one  so  clothed. 

(F)  The  term  "knowingly"  means  having  a  general  knowledge  of,  or 
reason  to  know,  or  a  belief  or  ground  for  belief  which  warrants  further 
inspection  or  inquiry  or  both  of: 

(i)  The  character  and  content  of  any  material  described  in  paragraph 
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(1)  of  this  subsection  which  is  reasonably  susceptible  of  examination  by  the 
defendant;  and 

(ii)  The  age  of  the  minor. 

(c)  It  shall  be  an  affirmative  defense  to  a  charge  of  violating  subsection  (a) 
or  (b)  of  this  section  that  the  dissemination  was  to  institutions  or  individuals 
having  scientific,  educational,  or  other  special  justification  for  possession  of 
such  material. 

(d)  Nothing  in  this  section  shall  apply  to  a  licensee  under  the  Communica- 
tions Act  of  1934  (47  U.S.C.  §  151  et  seq.)  while  engaged  in  activities  regulated 
pursuant  to  such  Act. 

(e)  A  person  convicted  of  violating  subsection  (a)  or  (b)  of  this  section  shall 
for  the  1st  offense  be  fined  not  more  than  $1,000  or  imprisoned  not  more  than 
180  days,  or  both.  A  person  convicted  of  a  2nd  or  subsequent  offense  under 
subsection  (a)  or  (b)  of  this  section  shall  be  fined  not  less  than  $1,000  nor  more 
than  $5,000  or  imprisoned  not  less  than  6  months  or  more  than  3  years,  or 
both. 

(Mar.  3,  1901,  31  Stat.  1332,  ch.  854,  §  872;  Dec.  27,  1967,  81  Stat.  738,  Pub. 
L.  90-226,  title  VI,  §  606;  May  21,  1994,  D.C.  Law  10-119,  §  2(p),  41  DCR 
1639;  Aug.  20,  1994,  D.C.  Law  10-151,  §  105(m),  41  DCR  2608.) 


Cross  references.  —  Age  of  majority,  see 
note  following  §  21-101. 

Cable  television  programming,  application  of 
obscenity  laws,  see  §  34-1247. 

Lewd,  indecent  or  obscene  acts,  see  §  22- 
1312. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2001. 

1973  Ed.,  §  22-2001. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  105(m)  of  the 
Omnibus  Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  10-119.  —  Law 
10-119,  the  "Anti-Gender  Discriminatory  Lan- 
guage Criminal  Offenses  Amendment  Act  of 
1994,"  was  introduced  in  Council  and  assigned 
Bill  No.  10-332,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  February 
1,  1994,  and  March  1,  1994,  respectively. 
Signed  by  the  Mayor  on  March  17,  1994,  it  was 
assigned  Act  No.  10-209  and  transmitted  to 


both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-119  became  effective  on  May  21,  1994. 

Legislative  history  of  Law  10-151.  —  Law 
10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 
Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
tively. Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-151  became  effective  on  August  20, 
1994. 

Delegation  of  Authority.  —  Delegation  of 
authority  under  D.C.  Law  5-88,  see  Mayor's 
Order  85-28,  March  11,  1985. 

Editor's  notes.  —  Video  arcade  regulations 
amended:  Section  2  of  D.C.  Law  5-88  amends 
the  regulations  governing  video  arcades  and 
mechanical  amusement  machines  which  pro- 
hibit the  use  or  display  of  machines  displaying 
specified  sexual  activities  or  anatomical  areas 
on  premises  open  to  persons  under  18. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Arrest. 
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Instructions. 

Nature  and  elements  of  offenses. 
Persons  liable. 

Presumptions  and  burden  of  proof 

Punishment  and  sanctions. 

Questions  of  law  and  fact. 

Review. 

— In  general. 

— Record,  review. 

— Scope  of  review. 

Searches  and  seizures. 

Standard  of  obscenity. 

Validity. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

District  court  in  obscenity  cases  has  wide 
discretion  in  its  determination  to  admit  and 
exclude  evidence,  and  this  is  particularly  true 
in  case  of  expert  testimony;  although  Govern- 
ment is  not  required  to  introduce  expert  testi- 
mony on  community  standards,  defense  should 
be  free  to  introduce  appropriate  expert  testi- 
mony, and  summary  exclusion  of  all  testimony 
on  community  standards  would  thus  be  inap- 
propriate. 18  U.S.C.  §§  1462,  1465;  D.C.  Code 
§  22-2001.  United  States  v.  Sherpix,  Inc.,  512 
F.2d  1361,  1975  U.S.  App.  LEXIS  14674 
(C.A.D.C.  1975). 

Refusal  to  permit  jury  to  compare  26  maga- 
zines, which  had  been  previously  declared 
nonobscene  with  publications  at  issue,  for  pur- 
pose of  determining  whether  contemporary 
community  standards  were  offended,  was  not 
abuse  of  discretion  where  magazine  sought  to 
be  compared  related  only  to  "singles"  and  pub- 
lications at  issue  contained  pictures  of  two  or 
more  models.  D.C.  Code  §  22-2001.  Huffman  v. 
United  States,  470  F.2d  386,  1971  U.S.  App. 
LEXIS  7721  (C.A.D.C.  1971). 

Once  the  judge  declines  to  dismiss  obscenity 
prosecution  on  legal  grounds,  it  becomes  a 
matter  of  sound  discretion,  that  takes  into 
account  relatedness  and  remoteness,  whether 
it  was  more  likely  to  be  helpful  or  confusing  for 
the  jury  to  make  comparisons  with  the  publica- 
tions passed  on  in  previous  cases.  D.C.  Code 
§  22-2001;  U.S.  Const.  Amend.  1.  Huffman  v. 
United  States,  470  F.2d  386,  1971  U.S.  App. 
LEXIS  7721  (C.AD.C.  1971). 

Offer  of  evidence  that  prior  to  time  they 
stocked  seized  items  book  dealers  had  advice  of 
counsel  that  items  were  not  obscene  was  prop- 
erly excluded  in  obscenity  prosecution  under 
District  of  Columbia  obscenity  statute,  since 
statute  only  requires  awareness  of  the  contents 
of  those  materials,  and  does  not  require  that  a 
defendant  have  legal  knowledge  that  the  mag- 
azine contents  permit  an  obscenity  finding; 
inference  of  awareness  of  contents  was  not 
negatived  by  lawyer's  advice.  D.C.  Code  §  22- 
2001.  Huffman  v.  United  States,  470  F.2d  386, 
1971  U.S.  App.  LEXIS  7721  (C.AD.C.  1971). 


Photographs  and  films  depicting  nude  males 
and  females  engaged  in  sexual  intercourse, 
fellatio,  cunnilingus,  and  masturbation  consti- 
tuted hard-core  pornography  and  as  such  gov- 
ernment was  not  required  to  produce  expert 
testimony  about  appeal  to  prurient  interest  and 
contemporary  community  standards,  in  prose- 
cution for  violation  of  statute  making  it  crime  to 
knowingly  sell  or  possess  with  intent  to  sell 
obscene  material.  D.C.  Code  §  22-2001(a)(l)(A, 
E);  U.S.  Const.  Amend.  1.  United  States  v. 
Gower,  316  F.  Supp.  1390,  1970  U.S.  Dist. 
LEXIS  10219  (1970),  modified  by  503  F2d  189, 
164  U.S.  App.  D.C.  98,  1974  U.S.  App.  LEXIS 
7485  (1974). 

In  prosecution  for  knowingly  exhibiting  an 
obscene  motion  picture,  the  trial  court  did  not 
err  in  excluding  testimony  of  proffered  defense 
witness  on  community  standards,  since  the 
subject  of  obscenity  is  not  beyond  the  ken  of  the 
average  layman  nor  would  the  proffer  of  the 
witness  have  aided  the  jury's  understanding  of 
the  fact  issue,  and  since  the  witness,  while 
professing  experience  with  and  exposure  to 
sexually  explicit  films,  failed  to  exhibit  "suffi- 
cient skill,  knowledge,  or  expertise"  in  the  area 
of  contemporary  community  standards  relating 
to  obscenity  to  make  it  appear  that  his  opinion 
or  inference  would  properly  aid  the  trier  of  fact 
in  its  search  for  the  truth.  D.C.  Code  §  22-2001. 
Fennekohl  v.  United  States,  354  A.2d  238,  1976 
D.C.  App.  LEXIS  488  (1976). 

Exhibits  which  consisted  of  magazines  con- 
taining photographs  of  nudes  and  which  had 
been  declared  nonobscene  in  per  curiam  opin- 
ions by  United  States  Supreme  Court  were  not 
admissible  as  proof  of  contemporary  commu- 
nity standards,  even  if  they  were  sold  all  over 
United  States,  where  tendered  exhibits  were 
not  comparable  to  material  possessed  and  sold 
by  defendants.  D.C.  Code  §  22-2001.  Huffman 
V.  United  States,  259  A.2d  342,  1969  D.C.  App. 
LEXIS  348  (App.  1969),  affirmed  by  470  R2d 
386,  152  U.S.  App.  D.C.  238,  1971  U.S.  App. 
LEXIS  7721  (1971). 

Where  statute  required  proof  that  defen- 
dants had  knowledge  of  character  and  contents 
of  material,  which  constituted  sufficient  proof 
of  scienter  in  prosecution  for  knowingly  selling 
certain  obscene,  indecent  and  filthy  article, 
trial  judge  properly  excluded  testimony  that 
defendant  had  received  advice  of  competent 
counsel  that  material  could  be  legally  sold.  D.C. 
Code  §  22-2001.  Huffman  v.  United  States,  259 
A.2d  342,  1969  D.C.  App.  LEXIS  348  (App. 
1969),  affirmed  by  470  F2d  386,  152  U.S.  App. 
D.C.  238,  1971  U.S.  App.  LEXIS  7721  (1971). 

Where  there  is  ruling  of  obscenity  per  se, 
defense  is  entitled  to  offer  evidence  of  national 
community  standards  to  prove  that  material  or 
performance  is  not  obscene;  such  proof,  if  estab- 
lished, would  be  good  defense.  D.C.  Code  §  22- 
2001.  Huffman  v.  United  States,  259  A.2d  342, 
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1969  D.C.  App.  LEXIS  348  (App.  1969),  af- 
firmed by  470  F.2d  386,  152  U.S.  App.  D.C.  238, 
1971  U.S.  App.  LEXIS  7721  (1971). 

Arrest. 

Ex  parte  hearing  on  application  for  arrest 
warrant  which  is  supported  by  affidavit  de- 
scribing in  detail  contents  of  purchased  mate- 
rial, with  or  without  review  of  that  material  by 
court  suffices,  on  finding  of  probable  cause,  to 
authorize  issuance  of  arrest  warrant.  D.C.  Code 
§  22-2001(a)(l)(A,  B,  D,  E);  U.S.  Const.  Amend. 
1.  United  States  v.  Green,  284  A.2d  879,  1971 
D.C.  App.  LEXIS  251  (1971). 

Constitutional  rights. 

—  Due  process  of  law,  constitutional 
rights. 

Where,  at  time  defendants  distributed  and 
exhibited  film,  they  could  expect  not  to  be 
convicted  of  obscenity  unless  film  was  "utterly 
without  redeeming  social  value,"  due  process 
prohibited  their  conviction  under  subsequent 
standard,  adopted  by  judicial  decision  before 
defendants'  trial,  under  which  same  activities 
would  be  criminal  if  film  merely  "lacked  serious 
literary,  artistic,  political,  or  scientific  value." 
18  U.S.C.  §§  371,  1462,  1465;  D.C.  Code  §  22- 
2001;  U.S.  Const,  art.  1,  §  10.  United  States  v. 
Sherpix,  Inc.,  512  F.2d  1361,  1975  U.S.  App. 
LEXIS  14674  (C.A.D.C.  1975). 

The  statute  prohibiting  possessing  for  sale 
and  selling  obscene,  lewd  and  indecent  pic- 
tures, construed  as  prohibiting  sale  of  pictures 
that  go  beyond  extremes  of  tolerance  in  partic- 
ular community,  does  not  violate  the  First  and 
Fifth  amendments.  D.C.  Code  1940,  §  22-2001; 
U.S.  Const.  Amends.  1,  5.  Benjamin  v.  U.S.,  74 
A.2d  64,  1950  D.C.  App.  LEXIS  152  (Cr.App. 
1950). 

—  Equal  protection  of  laws,  constitutional 

rights. 

Statute  making  it  unlawful  for  person  know- 
ingly to  sell,  deliver,  distribute  or  provide  any 
obscene,  indecent,  or  filthy  writing,  picture, 
sound  recording  or  other  article  or  representa- 
tion or  to  create,  buy,  procure  or  possess  any 
such  matter  with  intent  to  disseminate  it  in 
violation  of  statute  is  not  so  unconstitutionally 
vague  as  to  deprive  a  defendant  of  equal  pro- 
tection or  due  process.  D.C.  Code  §  22- 
2001(a)(l)(A,  E);  U.S.  Const.  Amend.  14.  United 
States  V.  Gower,  316  F.  Supp.  1390,  1970  U.S. 
Dist.  LEXIS  10219  (1970),  modified  by  503  F.2d 
189,  164  U.S.  App.  D.C.  98,  1974  U.S.  App. 
LEXIS  7485  (1974). 

—  Freedom  of  speech  and  of  the  press, 

constitutional  rights. 

Dance  performed  on  premises  of  retail  liquor 
licensee  by  dancer  who  wore  bikini-type  panties 
and  who  wrapped  her  legs  around  shoulders  of 


male  customers  who  were  leaning  over  rim  of 
stage  did  not  overstep  constitutional  protec- 
tions and  was  not  ground  for  suspension  of 
liquor  license.  U.S.  Const.  Amend.  1;  D.C.  Code 
§§  22-2001(a)(l)(B),  22-2701,  25-118.  4934,  Inc. 
V.  Washington,  375  A.2d  20,  1977  D.C.  App. 
LEXIS  453  (1977). 

In  absence  of  prior  adversary  determination 
of  obscenity,  massive  confiscatory  seizures  of 
alleged  obscene  publications  or  motion  picture 
films  run  afoul  of  First  Amendment  by  threat- 
ening abridgement  of  public's  right  to  free  cir- 
culation of  nonobscene  publications.  D.C.  Code 
§  22-2001(a)(l)(A,  B,  D,  E);  U.S.  Const.  Amend. 
1.  United  States  v.  Green,  284  A.2d  879,  1971 
D.C.  App.  LEXIS  251  (1971). 

—  In  general. 

Where  judgment  in  defendants'  case  had  not 
become  final,  any  constitutional  principle  enun- 
ciated in  Miller  decision  which  would  serve  to 
benefit  defendants  must  be  applied  in  their 
case.  D.C.  Code  §  22-2001;  U.S.  Const.  Amend. 
1.  Huffman  v.  United  States,  502  F.2d  419,  1974 
U.S.  App.  LEXIS  7899  (C.A.D.C.  1974). 

Magazines,  in  which  ladies  were  shown  nude 
except  for  stockings,  which  contained  photo- 
graphs of  one  lady  either  kissing  or  about  to 
kiss  the  pubic  area  of  another,  depicting  ladies 
embracing  while  one's  breast  snuggles  into  the 
other's  body,  depicting  ladies  lying  together  on 
bed  or  a  couch  embracing  and  occasionally 
fondling  each  other's  breasts  and  other  similar 
poses,  were  not  constitutionally  protected  in 
that  they  represented  explicit  portrayals  of 
lesbian  sexual  activity,  either  ongoing  or  immi- 
nent, notwithstanding  statement  that  they 
were  meant  solely  for  serious  artists.  D.C.  Code 
§  22-2001;  U.S.  Const.  Amend.  1.  Huffman  v. 
United  States,  470  F2d  386,  1971  U.S.  App. 
LEXIS  7721  (C.A.D.C.  1971). 

In  prosecution  for  possessing  obscene  pic- 
tures with  intent  to  exhibit  them,  defendant's 
right  to  a  public  trial  was  not  denied  because 
when  the  alleged  obscene  film  was  shown  in 
court  the  public,  except  newspaper  reporters, 
were  excluded.  18  U.S.C.  §  2421;  D.C.  Code 
1951,  §  22-2001.  Lancaster  v.  U.S.,  293  F.2d 
519,  1961  U.S.  App.  LEXIS  4200  (C.A.D.C. 
1961). 

—  Retrospective  and  ex  post  facto  laws, 

constitutional  rights. 

Constitutional  prohibition  on  ex  post  facto 
laws  did  not  directly  prohibit  defendants'  con- 
viction on  charges  of  obscenity  under  new  test 
of  obscenity,  adopted  following  their  activities 
for  which  they  were  charged,  though  new  test 
was  an  extension  of  area  of  activity  which  could 
potentially  result  in  criminal  liability.  18  U.S.C. 
§§  371,  1462,  1465;  D.C.  Code  §  22-2001;  U.S. 
Const,  art.  1,  §  10.  United  States  v.  Sherpix, 
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Inc.,  512  F.2d  1361,  1975  U.S.  App.  LEXIS 
14674  (C.A.D.C.  1975). 

Retroactive  application  of  the  Miller  obscen- 
ity guidelines  to  pre-Miller  conduct  did  not 
deprive  defendants  of  due  process  right  to  no- 
tice and  did  not  violate  constitutional  prohibi- 
tion against  ex  post  facto  laws;  latter  prohibi- 
tion does  not  apply  to  modification  by  judicial 
construction  and  no  due  process  violation  oc- 
curred since  applying  Miller  standards  to  pre- 
Miller  conduct  was  not  an  attempt  to  make 
criminal  conduct  which  had  not  previously  been 
thought  criminal,  purpose  of  the  Miller  case 
was  merely  to  add  a  clarifying  gloss  to  the 
statute,  and  conduct  at  issue  was  criminal 
under  pre-Miller  standards.  D.C.  Code  §  22- 
2001(a);  U.S.  Const,  art.  1,  §  9,  cl.  3;  Amends.  1, 
5.  Lakin  v.  United  States,  363  A.2d  990,  1976 
D.C.  App.  LEXIS  380  (1976). 

Construction  and  application. 

As  used  in  statutory  language,  the  word 
"obscene"  is  intended  to  have  a  meaning  that 
varies  from  time  to  time  as  general  notions  of 
decency  in  attire  and  conduct  of  exhibitions  for 
public  entertainment  tend  to  change.  D.C.  Code 
§  22-2001.  Hudson  v.  United  States,  234  A.2d 
903,  1967  D.C.  App.  LEXIS  202  (App.  1967). 

Defenses. 

Defendant  enjoyed  no  immunity  from  prose- 
cution for  violation  of  District  of  Columbia 
statute  outlawing  possession  of  obscene  matter 
with  intent  to  disseminate  by  virtue  of  fact  that 
only  dissemination  planned  was  a  gift  of  copies 
of  films  to  another.  D.C.  Code  §  22-2001. 
United  States  v.  Pryba,  502  F.2d  391,  1974  U.S. 
App.  LEXIS  7442  (C.A.D.C.  1974),  writ  of  cer- 
tiorari denied  by  419  U.S.  1127,  95  S.  Ct.  815, 
42  L.  Ed.  2d  828,  1975  U.S.  LEXIS  407  (1975). 

Defendant,  who  was  manager  of  theater  and 
who  was  actually  present,  knew  or  had  reason- 
able opportunity  to  know  character  and  content 
of  performer's  act,  and  had  burden  under  ob- 
scenity statute  of  ascertaining  whether  per- 
former's performance  might  have  been  obscene, 
and  neglect  to  do  so  was  not  adequate  defense. 
D.C.  Code  §  22-2001.  Morris  v.  United  States, 
259  A.2d  337,  1969  D.C.  App.  LEXIS  352  (App. 
1969). 

Indictment  and  information. 

Refusal  to  grant  bill  of  particulars  was  not 
abuse  of  discretion  where  informations  referred 
with  specificity  to  times  and  places  of  perfor- 
mances claimed  to  violate  obscene  exhibitions 
statute,  and  defendant  revealed  complete  fa- 
miliarity with  acts  charged.  D.C.  Code  1961, 
§  22-2001.  Yankovitz  v.  U.S.,  182  A.2d  889, 
1962  D.C.  App.  LEXIS  367  (Cr.App.  1962). 

Defendant  could  be  charged  with  three  of- 
fenses of  violating  obscene  exhibitions  statute 
and  was  not  entitled  to  proceed  to  trial  on  but 
one  information,  and  the  three  separate  infor- 


mations were  properly  combined  for  trial, 
where  there  were  three  separate  shows  each 
involving  elements  essential  to  support  viola- 
tion of  the  statute.  D.C.  Code  1961,  §  22-2001. 
Yankovitz  v.  U.S.,  182  A.2d  889,  1962  D.C.  App. 
LEXIS  367  (Cr.App.  1962). 

Instructions. 

In  prosecution  for  distribution  and  exhibition 
of  allegedly  obscene  film,  repeated  recitation  of 
new  test  of  obscenity  so  diluted  test  which  was 
in  effect  at  time  of  activities  for  which  defen- 
dants were  charged  that  conviction  would  be 
possible  even  if  film  was  of  some  slight  value, 
and  such  error  in  instructions  required  reversal 
of  conviction.  18  U.S.C.  §§  371,  1462,  1465; 
D.C.  Code  §  22-2001;  U.S.  Const,  art.  1,  §  10. 
United  States  v.  Sherpix,  Inc.,  512  F.2d  1361, 
1975  U.S.  App.  LEXIS  14674  (C.A.D.C.  1975). 

In  view  of  grave  doubt  as  to  whether  "les- 
bian" pictures,  which  did  not  show  ultimate 
sexual  acts  were  violative  of  narrow  and  spe- 
cific prohibitions  that  mark  limit  of  constitu- 
tionality, elementary  constitutional  consider- 
ations precluded  affirmance  of  conviction  for 
violating  indecent  publication  statute,  where 
jury  was  not  instructed  that  it  was  its  task,  as 
surrogate  for  community,  to  determine  whether 
there  was  depiction  of  sexual  conduct  to  a  point 
of  patent  offensiveness.  D.C.  Code  §  22-2001; 
U.S.  Const.  Amend.  1.  Huffman  v.  United 
States,  502  F.2d  419,  1974  U.S.  App.  LEXIS 
7899  (C.A.D.C.  1974). 

Statement  in  charge  to  jury  that  material 
charged  in  indictment  was,  in  court's  opinion, 
actually  obscene  in  eyes  of  law  did  not  require 
reversal  of  obscenity  conviction,  considering 
whole  charge  which  left  issue  of  obscenity  for 
jury  and  stated  that  judge's  comments  on  evi- 
dence were  not  binding  on  jury.  18  U.S.C. 
§§  371,  1461;  D.C.  Code  1951,  §  22-2001. 
Heinecke  v.  U.S.,  294  F2d  727,  1961  U.S.  App. 
LEXIS  3817  (C.A.D.C.  1961). 

Error,  if  any,  in  instructing  that  president  of 
corporation  operating  restaurant  with  stage 
show  consisting  of  three  female  impersonators 
could  be  convicted  of  violation  of  obscene  exhi- 
bitions statute  if  he  knew  or  should  have 
known  nature  and  character  of  the  "premises" 
was  harmless  where  jury  was  explicitly 
charged  that  intent  was  essential  element  of 
the  crime.  D.C.  Code  1961,  §  22-2001. 
Yankovitz  v.  U.S.,  182  A.2d  889,  1962  D.C.  App. 
LEXIS  367  (Cr.App.  1962). 

Nature  and  elements  of  offenses. 

Application  of  the  Roth-Memoirs  test  follow- 
ing United  States  Supreme  Court's  decision  in 
the  Miller  obscenity  case  was  not  improper,  on 
ground  that  the  Supreme  Court  abandoned 
such  standard  in  the  Miller  case,  since  in  Miller 
the  court  merely  reformulated  and  clarified  a 
definition  of  obscenity  which  had  proved  dififi- 
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cult  to  apply  and  although  court  indicated  dis- 
satisfaction with  the  Roth-Memoirs  standard 
because  it  imposed  a  greater  burden  on  the 
regulation  of  obscene  materials  than  was  con- 
stitutionally required  the  court  at  no  point 
rejected  the  Roth-Memoirs  test  as  constitution- 
ally infirm  or  cast  doubt  on  validity  of  convic- 
tions based  thereon.  D.C.  Code  §  22-2001;  U.S. 
Const.  Amend.  1.  Lakin  v.  United  States,  363 
A.2d  990,  1976  D.C.  App.  LEXIS  380  (1976). 

Specific  knowledge  that  matter  is  obscene  is 
not  constitutionally  required  in  order  to  convict 
under  the  obscenity  statute;  if  the  defendant 
has  knowledge  of  the  character  and  contents  of 
the  material,  the  Constitution  and  statute  are 
satisfied.  D.C.  Code  §  22-2001;  U.S.  Const. 
Amend.  1.  Lakin  v.  United  States,  363  A.2d  990, 
1976  D.C.  App.  LEXIS  380  (1976). 

Word  "knowingly"  as  defined  in  obscenity 
statute  to  mean  having  general  knowledge  of, 
or  reason  to  know,  or  a  belief  or  ground  for 
belief  which  warrants  further  inspection  of  the 
character  and  contents  of  the  subject  matter 
was  judicially  defined  as  comprising  knowledge 
of  both  the  contents  and  nature  of  the  character 
of  the  matter  at  issue.  D.C.  Code  §  22- 
2001(a)(2)(B).  Lakin  v.  United  States,  363  A.2d 
990,  1976  D.C.  App.  LEXIS  380  (1976). 

Statute  making  it  unlawful  for  a  person 
knowingly  to  present,  direct,  act  in,  or  other- 
wise participate  in  preparation  or  presentation 
of  obscene,  indecent,  or  filthy  play,  dance,  mo- 
tion picture  or  other  performance  requires  no 
more  than  that  defendants  have  sufficient 
knowledge  of  performance  such  that  they 
should  have  suspected  its  impropriety  and  in- 
spected or  inquired  as  to  its  character  and 
content.  D.C.  Code  §  22-2001.  Morris  v.  United 
States,  259  A.2d  337,  1969  D.C.  App.  LEXIS 
352  (App.  1969). 

Statute  proscribing  knowing  presentation, 
direction  or  participation  in  presentation  or 
preparation  of  any  obscene,  indecent,  or  filthy 
play,  dance,  motion  picture  or  other  perfor- 
mance allows  defendants  to  remain  ignorant  of 
illegality  of  performance  only  at  their  peril, 
once  they  know  or  have  reason  to  know  they 
might  be  violating  statute.  D.C.  Code  §  22- 
2001.  Morris  v.  United  States,  259  A.2d  337, 
1969  D.C.  App.  LEXIS  352  (App.  1969). 

To  be  found  to  be  hard-core  pornography, 
material,  performances,  etc.,  need  not  involve 
depiction  of  sexual  activity.  D.C.  Code  §  22- 
2001.  Morris  v.  United  States,  259  A.2d  337, 
1969  D.C.  App.  LEXIS  352  (App.  1969). 

Where  performer  knew  or  should  have 
known  that  her  performance  might  violate  ob- 
scenity statute  since  she  was  performer,  she 
had  enough  knowledge  about  performance  to 
hold  her  responsible  for  further  inquiry  or  in- 
spection into  act's  character  and  content,  and 
that  was  all  that  was  needed  to  satisfy  require- 
ment of  scienter  under  statute.  D.C.  Code  §  22- 


2001.  Morris  v.  United  States,  259  A.2d  337, 
1969  D.C.  App.  LEXIS  352  (App.  1969). 

Female  performer's  act,  which  reasonable 
men  could  only  conclude  simulated  fellatio  and 
intentional  exposure  of  vaginal  area,  and  which 
was  performed  on  stage  and  runway  while 
lying  on  stage  and  repeating  act  to  other  side  of 
stage  while  at  same  time  yelling  "Let's  see  it 
all"  was  obscene  per  se.  D.C.  Code§  22-2001. 
Morris  v.  United  States,  259  A.2d  337,  1969 
D.C.  App.  LEXIS  352  (App.  1969). 

Persons  liable. 

Under  District  of  Columbia  statute  authoriz- 
ing charging  of  aiders  and  abettors  as  princi- 
pals, particular  defendants  who  distributed  al- 
legedly obscene  motion  picture  film  could  be 
convicted  of  knowingly  presenting  the  film  in 
the  District  of  Columbia  where  such  defendants 
supplied  film  to  exhibitor  therein  in  return  for 
share  of  proceeds  from  the  exhibition.  D.C. 
Code  §§  22-105,  22-2001;  18  U.S.C.  §  2.  United 
States  V.  Sherpix,  Inc.,  512  F.2d  1361,  1975  U.S. 
App.  LEXIS  14674  (C.A.D.C.  1975). 

Interstate  shipment  of  obscene  material  is  a 
continuing  offense,  involving  both  the  con- 
signor and  his  willing  consignee,  and  FBI  was 
at  liberty  to  pursue  consignee  of  films  by  allow- 
ing shipment  to  be  completed.  18  U.S.C. 
§  1462;  D.C.  Code  §  22-2001.  United  States  v. 
Pryba,  502  F.2d  391,  1974  U.S.  App.  LEXIS 
7442  (C.A.D.C.  1974),  writ  of  certiorari  denied 
by  419  U.S.  1127,  95  S.  Ct.  815,  42  L.  Ed.  2d 
828,  1975  U.S.  LEXIS  407  (1975). 

Presumptions  and  burden  of  proof. 

Question  of  national  standards  of  obscenity  is 
matter  of  proof  at  trial.  D.C.  Code  §  22-2001. 
Hermann  v.  United  States,  304  A.2d  22,  1973 
D.C.  App.  LEXIS  266  (1973). 

Where  Government  rested  after  court  viewed 
allegedly  obscene  film  exhibited  by  defendants, 
and  expert  witness  for  defense  then  expressed 
opinion  film  did  not  violate  contemporary  na- 
tional community  standards,  burden  of  pro- 
ceeding shifted  back  to  the  Government  to 
prove  beyond  a  reasonable  doubt  a  violation  of 
contemporary  national  community  standards. 
D.C.  Code  §  22-2001;  U.S.  Const.  Amend.  1. 
Hermann  v.  United  States,  304  A.2d  22,  1973 
D.C.  App.  LEXIS  266  (1973). 

Where  rebutting  evidence  has  been  intro- 
duced by  defendant  as  to  obscenity  of  films,  a 
ruling  by  court  of  obscenity  per  se  does  not 
relieve  Government  of  its  burden  of  going  for- 
ward nor  of  its  burden  of  proof  beyond  a  rea- 
sonable doubt  on  all  elements  of  the  obscenity 
test.  D.C.  Code  §  22-2001(a)(l)(A).  Parks  v. 
United  States,  294  A.2d  858,  1972  D.C.  App. 
LEXIS  253  (1972). 

For  a  salesman  to  be  convicted  of  knowingly 
selling  an  obscene  film,  the  government  need 
not  prove  that  the  salesman  had  actual  knowl- 
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edge  of  the  contents  of  the  particular  film  sold. 
D.C.  Code  §  22-2001(a)(l)(A),  (2)(B),  (b)(l)(A, 
B).  Kramer  V.  United  States,  293  A.2d  272, 1972 
D.C.  App.  LEXIS  219  (1972). 

Statute  proscribing  knowing  sale,  delivery, 
distribution  or  offer  to  do  same  of  any  obscene, 
indecent,  or  filthy  writing,  picture  or  article  or 
representation  required  proof  that  defendants 
had  knowledge  of  character  and  content  of 
material,  and  that  constituted  sufficient  proof 
of  scienter;  if  defendants  knew  what  they  were 
doing,  their  personal  belief  that  they  were  not 
violating  law  was  no  defense.  D.C.  Code  §  22- 
2001.  Huffman  v  United  States,  259  A.2d  342, 
1969  D.C.  App.  LEXIS  348  (App.  1969),  af- 
firmed by  470  F.2d  386,  152  U.S.  App.  D.C.  238, 
1971  U.S.  App.  LEXIS  7721  (1971). 

Punishment  and  sanctions. 

In  sentencing  defendant  for  possession  and 
transportation  of  child  pornography,  the  dis- 
trict court  provided  sufficient  explanation  for 
the  imposition  of  a  40-year  term  of  supervised 
release  as  part  of  the  sentence;  court  explained 
that  conduct  underlying  defendant's  offenses 
was  "of  grave  concern"  because  there  was  very 
aggressive  sexual  activity  in  the  images  defen- 
dant possessed  when  compared  to  other  images 
that  the  court  had  seen  in  other  cases,  and 
court  noted  that  defendant  claimed  he  had 
sexual  contact  with  a  six-year-old,  and  noted 
his  apparent  willingness  to  take  his  conduct 
beyond  looking  at  images,  and  court  explained 
that  rehabilitative  treatment  was  not  a  cure 
and  was  something  that  defendant  would  have 
to  deal  with  for  the  rest  of  his  life.  United 
States  V  Accardi,  669  F.3d  340,  2012  U.S.  App. 
LEXIS  4017  (C.A.D.C.  2012),  writ  of  certiorari 
denied  by  133  S.  Ct.  198,  184  L.  Ed.  2d  101, 
2012  U.S.  LEXIS  6310  (U.S.  2012). 

Inasmuch  as  Alcoholic  Beverage  Control 
Board  grounded  its  suspension  of  retail  liquor 
license  upon  asserted  violation  of  statute  for- 
bidding presentation  of  obscene  exhibitions,  the 
suspension  order  would  stand  or  fall  upon  ques- 
tion whether  dance  performed  by  go-go  dancer 
was  the  kind  of  performance  forbidden  by  the 
statute  and  order  could  not  be  sustained  on 
theory  of  broader  power  to  regulate  liquor  li- 
censees. U.S.  Const.  Amend.  1;  D.C.  Code 
§§  22-2001(a)(l)(B),  22-2701,  25-118.  4934,  Inc. 
V.  Washington,  375  A.2d  20,  1977  D.C.  App. 
LEXIS  453  (1977). 

Although  decision  of  Board  of  Appeals  and 
Review,  sustaining  proposal  to  revoke  corpora- 
tion's licenses  to  operate  coin-operated  motion 
picture  machines  in  book  stores,  contained 
findings  and  conclusions,  there  was  nothing  to 
explain  conclusion  that  conviction  of  corpora- 
tion's former  president  of  selling  an  obscene 
book  at  book  shop  operated  by  corporation 
required  that  corporation's  license  for  the  ma- 
chines be  revoked  in  interest  of  public  decency; 


significantly,  there  was  no  finding  of  fact  as  to 
what  interest,  if  any,  former  president  held  at 
time  of  the  revocation  proceedings,  nor  was 
there  any  finding  with  respect  to  character  of 
pictures  exhibited  on  the  machines.  D.C. 
Code§§  l-1509(e),  22-2001,  47-2345.  Village 
Books,  Inc.  V.  District  of  Columbia  Board  of 
Appeals  &  Review,  296  A.2d  613,  1972  D.C. 
App.  LEXIS  279  (1972). 

Questions  of  law  and  fact. 

Where  defendant  introduces  testimony  that 
allegedly  obscene  films  do  not  violate  national 
community  standards  and  Government  intro- 
duces evidence  that  films  do  violate  such  stan- 
dards, it  is  for  trier  of  fact  to  weigh  the  conflict- 
ing evidence.  D.C.  Code  §  22-2001(a)(l)(A). 
Parks  V.  United  States,  294  A.2d  858,  1972  D.C. 
App.  LEXIS  253  (1972). 

Evidence  in  prosecution  for  knowingly  selling 
certain  obscene,  indecent  and  filthy  articles 
was  sufficient  for  jury  to  conclude  that  defen- 
dants were  aware  of  content  and  character  of 
materials.  D.C.  Code  §  22-2001.  Huffman  v 
United  States,  259  A.2d  342,  1969  D.C.  App. 
LEXIS  348  (App.  1969),  affirmed  by  470  F.2d 
386,  152  U.S.  App.  D.C.  238,  1971  U.S.  App. 
LEXIS  7721  (1971). 

Review. 

—  In  generaL 

Conviction  of  book  sellers  for  violating  Dis- 
trict of  Columbia  obscenity  statute  by  posses- 
sion and  sale  of  obscene  photographs  and  films, 
which  showed  nude  males  and  females  engaged 
in  explicit  sexual  intercourse,  fellatio,  cunnilin- 
gus  and  masturbation,  was  not  required  to  be 
overturned  in  face  of  the  Miller  decision,  that 
is,  that  obscenity  prosecution  is  limited  to  hard 
core  sexual  conduct  specifically  defined  by  the 
regulating  state  law,  since  reviewing  court  was 
convinced  that  the  court-tried  case  would  have 
reached  exactly  the  same  result  if  the  case  had 
been  tried  after  Miller  and  had  been  conducted 
strictly  in  accordance  with  its  instructions. 
D.C.  Code  §  22-2001(a)(l);  U.S.  Const. 
Amends.  1,  4.  United  States  v.  Gower,  503  F.2d 
189,  1974  U.S.  App.  LEXIS  7485  (C.A.D.C. 
1974). 

Although  Court  of  Appeals  was  not  presented 
with  an  authoritative  construction  of  District  of 
Columbia  obscenity  statute  in  view  of  the 
Miller  decision,  that  is,  that  obscenity  prosecu- 
tion is  limited  to  hard  core  sexual  conduct 
specifically  defined  by  the  regulating  state  law, 
as  written  or  construed,  the  Court  would  not 
undertake  a  definitive  interpretation  of  the 
statute  since  it  was  convinced  that  the  statute 
would  receive  a  limiting  construction  that 
would  maintain  its  application  to  the  facts  of 
the  instant  case.  D.C.  Code  §  22-2001(a)(l). 
United  States  v.  Gower,  503  F2d  189,  1974  U.S. 
App.  LEXIS  7485  (C.A.D.C.  1974). 
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District  of  Columbia  Court  of  Appeals  re- 
viewed evidence  de  novo  in  prosecution  for 
knowingly  presenting,  directing  and  participat- 
ing in  presentation  of  obscene,  indecent  and 
filthy  performance.  D.C.  Code  §  22-2001.  Mor- 
ris V.  United  States,  259  A.2d  337,  1969  D.C. 
App.  LEXIS  352  (App.  1969). 

Where  defendant,  who  had  been  sentenced 
by  Municipal  Court  for  District  of  Columbia  to 
one  year  and  a  fine  of  $300,  and  in  default  of 
payment  to  be  imprisoned  for  an  additional 
year,  for  possessing  and  selling  obscene  litera- 
ture and  pictures,  contended  only  that  sentence 
imposed  in  default  of  payment  of  the  fine  was 
too  severe.  Municipal  Court  of  Appeals  could 
not  reduce  sentence  in  absence  of  showing  of 
abuse  of  discretion  on  part  of  lower  court.  D.C. 
Code  1951,  §§  11-606,  11-616,  22-2001. 
Hankins  v.  U.S.,  120  A.2d  590,  1956  D.C.  App. 
LEXIS  185  (Cr.App.  1956). 

—  Record,  review. 

Record  required  characterization  of  motion 
picture  films  as  hardcore  pornography  and  ob- 
scenity per  se.  D.C.  Code  §  22-2001(a)(l)(B,  E). 
Retzer  v.  United  States,  363  A.2d  307,  1976 
D.C.  App.  LEXIS  353  (1976). 

—  Scope  of  review. 

Since  obscenity  cases  involve  constitutional 
facts,  reviewing  courts  are  to  independently 
review  the  material  in  question  and  make  their 
own  judgment  as  to  whether  it  is  obscene  as  a 
matter  of  law  and,  hence,  beyond  the  scope  of 
the  First  Amendment  protection.  D.C.  Code 
§  22-2001;  U.S.  Const.  Amend.  1.  Retzer  v. 
United  States,  363  A.2d  307,  1976  D.C.  App. 
LEXIS  353  (1976). 

In  obscenity  cases,  reviewing  court  is  re- 
quired to  make  independent  judgment  as  to 
whether  material  brought  into  question  is,  as 
matter  of  law,  obscene  and  beyond  perimeter  of 
constitutional  protection.  D.C.  Code  §  22-2001; 
U.S.  Const.  Amend.  1.  Wilhoit  v.  United  States, 
279  A.2d  505,  1971  D.C.  App.  LEXIS  177 
(1971),  writ  of  certiorari  denied  by  404  U.S. 
994,  92  S.  Ct.  538,  30  L.  Ed.  2d  546,  1971  U.S. 
LEXIS  285  (1971). 

Searches  and  seizures. 

Proper  affidavit  can  convey  enough  informa- 
tion to  magistrate  to  enable  him  to  make  deter- 
mination of  alleged  obscenity  of  film  sufficient 
to  issue  warrant  for  its  seizure.  18  U.S.C. 
§§  1462,  1465;  D.C.  Code  §  22-2001;  U.S. 
Const.  Amends.  1,  4.  United  States  v.  Sherpix, 
Inc.,  512  F.2d  1361,  1975  U.S.  App.  LEXIS 
14674  (C.A.D.C.  1975). 

Magistrate's  determination  of  probable  cause 
to  seize  allegedly  obscene  film  was  entitled  to 
"great  deference";  affidavit  which  was  lengthy 
account  of  film,  describing  each  scene  in  detail 
and  with  explicit  language,  furnished  substan- 
tial basis  for  his  decision,  and  seizure  of  film 


pursuant  to  the  warrant  was  valid  though 
magistrate  did  not  personally  view  the  film.  18 
U.S.C.  §§  1462,  1465;  D.C.  Code  §  22-2001; 
U.S.  Const.  Amends.  1,  4.  United  States  v. 
Sherpix,  Inc.,  512  F.2d  1361,  1975  U.S.  App. 
LEXIS  14674  (C.A.D.C.  1975). 

Ex  parte  hearings  may  be  properly  used  to 
grant  warrants  authorizing  seizure  of  limited 
amounts  of  alleged  obscene  materials.  D.C. 
Code  §  22-2001;  U.S.  Const.  Amend.  1.  Huff- 
man V.  United  States,  502  F.2d  419,  1974  U.S. 
App.  LEXIS  7899  (C.A.D.C.  1974). 

Since  the  First  Amendment  requirement  of 
adversary  hearing  prior  to  issuance  of  warrant 
authorizing  seizure  of  allegedly  obscene  publi- 
cations involves  primarily  the  public's  right  of 
access  rather  than  the  defendant's  Fourth 
Amendment  immunity  from  unreasonable 
search  and  seizure,  failure  to  hold  such  hearing 
did  not  require  exclusion  of  the  publications 
from  evidence  in  a  prosecution  for  possession  of 
obscene  publications  for  sale.  D.C.  Code  §  22- 
2001;  U.S.  Const.  Amends.  1,  4.  Huffman  v. 
United  States,  470  F.2d  386,  1971  U.S.  App. 
LEXIS  7721  (C.A.D.C.  1971). 

Where  undercover  police  officer  asked  defen- 
dant bookstore  owner  about  purchasing  films 
similar  to  ones  he  had  already  purchased  and 
policeman  accompanied  bookstore  owner  to  his 
automobile  where  defendant  opened  trunk  and 
selected  films  from  bag  in  trunk,  there  was  no 
need  for  prior  adversary  hearing  to  determine 
obscenity  before  seizing  films  pursuant  to 
search  warrant.  D.C.  Code  §  22-2001(a)(l)(A, 
E);  U.S.  Const.  Amend.  1.  United  States  v. 
Gower,  316  F.  Supp.  1390,  1970  U.S.  Dist. 
LEXIS  10219  (1970),  modified  by  503  F.2d  189, 
164  U.S.  App.  D.C.  98,  1974  U.S.  App.  LEXIS 
7485  (1974). 

Fact  that  defendant  bookstore  owner  kept 
photographs  and  films  under  the  counter  or  in 
trunk  of  his  automobile  could  properly  be  con- 
sidered in  determining  whether  there  must  be 
an  adversary  hearing  prior  to  issuance  of 
search  warrant  authorizing  seizure  of  the  al- 
leged obscene  materials.  D.C.  Code  §  22- 
2001(a)(1)  (A,  E);  U.S.  Const.  Amend.  1.  United 
States  V.  Gower,  316  F.  Supp.  1390,  1970  U.S. 
Dist.  LEXIS  10219  (1970),  modified  by  503  F.2d 
189,  164  U.S.  App.  D.C.  98,  1974  U.S.  App. 
LEXIS  7485  (1974). 

Based  on  ex  parte  hearing,  court  may  issue 
order  authorizing  seizure  of  limited  number  of 
publications  for  use  as  evidence  in  criminal 
prosecution.  D.C.  Code  §  22-200 l(a)(l)(A,  B,  D, 
E);  U.S.  Const.  Amend.  1.  United  States  v. 
Green,  284  A.2d  879, 1971  D.C.  App.  LEXIS  251 
(1971). 

Where  search  warrant  for  film  contained  in 
peep-show  machine  located  in  downtown  ar- 
cade was  issued  upon  detailed  affidavit,  only 
one  machine  out  of  a  number  was  seized  and  it 
contained  single  12-minute  peep-show  reel,  and 
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arcade  owner  was  offered  hearing  on  propriety 
of  the  seizure  the  day  after  the  seizure,  defen- 
dant-arcade owner  was  not  entitled  to  hearing 
prior  to  issuance  of  the  warrant.  D.C.  Code 
§  22-2001.  Kaplan  v.  United  States,  277  A.2d 
477,  1971  D.C.  App.  LEXIS  316  (1971),  vacated 
by  413  U.S.  913,  93  S.  Ct.  3030,  37  L.  Ed.  2d 
1022  (1973). 

Affidavit,  which  revealed  that  informer,  who 
had  learned  that  pornographic  material  was 
being  sold,  saw  third  party  pass  through  en- 
trance which  might  have  led  to  two  stores  and 
possibly  to  apartments  above,  and  that  third 
party  returned  with  pornographic  material 
purchased  for  informer,  affidavit  was  not  suffi- 
cient to  show  probable  cause  for  issuance  of 
search  warrant,  and  resulting  search  of  one  of 
the  stores  was  illegal,  and  the  evidence  pro- 
cured should  have  been  suppressed  in  subse- 
quent prosecution  of  store  operator  for  possess- 
ing, with  intent  to  sell,  lewd  and  obscene 
photographs,  films,  and  literature.  D.C.  Code 
1951,  §  22-2001.  Lerner  v  U.S.,  151  A.2d  184, 
1959  D.C.  App.  LEXIS  257  (Cr.App.  1959). 

Standard  of  obscenity. 

Where  at  time  of  distribution  and  exhibition 
of  allegedly  obscene  film  by  defendants  a  judi- 
cially declared  test  of  obscenity  was  whether 
material  was  utterly  without  redeeming  social 
value  but,  at  time  of  trial,  court  had  revised  test 
so  as  to  require,  for  obscenity,  only  that  the 
material  lack  serious  literary,  artistic,  political 
or  scientific  value,  defendants  could  be  con- 
victed only  if  material  could  be  found  to  be 
obscene  under  both  tests.  18  U.S.C.  §§  371, 
1462,  1465;  D.C.  Code  §  22-2001;  U.S.  Const, 
art.  1,  §  10.  United  States  v.  Sherpix,  Inc.,  512 
F.2d  1361,  1975  U.S.  App.  LEXIS  14674 
(C.A.D.C.  1975). 

Trial  court's  suspending  final  judgment  in 
obscenity  prosecution  until  determination  of 
United  States  Supreme  Court  in  pending  ob- 
scenity cases  and  then  applying  both  obscenity 
tests  was  both  wise  and  proper;  purpose  of 
employing  such  procedure  was  to  give  defen- 
dants the  benefit  of  every  advantageous  consti- 
tutional principle  rather  than  to  prejudice  them 
by  permitting  prosecution  under  the  most  ex- 
pedient standard.  D.C.  Code  §  22-2001(a). 
Lakin  v  United  States,  363  A.2d  990, 1976  D.C. 
App.  LEXIS  380  (1976). 

Where  subject  magazine  was  made  available 
to  general  public  over  age  of  majority  but  was 
directed  particularly  to  male  homosexual  com- 
munity, the  court's  review  of  the  publication  to 
determine  whether  it  was  obscene  was  pre- 
mised on  its  prurient  appeal  primarily  to  the 
latter  group,  as  well  as  to  the  adult  community 
at  large.  D.C.  Code  §  22-2001;  U.S.  Const. 
Amend.  1.  Lakin  v  United  States,  363  A.2d  990, 
1976  D.C.  App.  LEXIS  380  (1976). 


Neither  the  Constitution  nor  obscenity  stat- 
ute requires  that  one  be  on  notice  of  contempo- 
rary standards  since  it  is  sufficient  that  a 
defendant  be  on  notice  of  the  character  and 
contents  of  the  material;  to  compel  the  govern- 
ment to  show  their  actual  knowledge  of  the 
legal  status  of  the  materials  would  permit  de- 
fendants to  avoid  prosecution  by  simply  claim- 
ing that  they  had  not  brushed  up  on  the  law; 
the  Constitution  does  not  mandate  proof  of 
knowledge  of  contemporary  community  stan- 
dards and  neither  the  wording  nor  intent  of  the 
obscenity  statute  justifies  such  a  holding.  D.C. 
Code  §  22-2001;  U.S.  Const.  Amend.  1.  Lakin  v 
United  States,  363  A.2d  990,  1976  D.C.  App. 
LEXIS  380  (1976). 

Congress  did  not  intend  that  question  of 
obscenity  of  performance  should  depend  on 
opinion  or  belief  of  person  who,  with  knowledge 
or  notice  of  his  acts,  assumes  responsibility  for 
putting  on  performance.  D.C.  Code  §  22-2001. 
Morris  v.  United  States,  259  A.2d  337,  1969 
D.C.  App.  LEXIS  352  (App.  1969). 

In  the  District  of  Columbia,  community  stan- 
dards in  obscenity  cases  shall  be  determined  by 
reference  to  contemporary  community  stan- 
dards in  the  nation  as  a  whole.  D.C.  Code 
§  22-2001.  Hudson  v  United  States,  234  A.2d 
903,  1967  D.C.  App.  LEXIS  202  (App.  1967). 

Validity. 

District  of  Columbia  obscenity  statute,  using 
language  similar  to  that  used  in  federal  stat- 
utes, is  to  be  given  same  construction  as  the 
federal  statute  and  is  constitutional.  18  U.S.C. 
§  1465;  D.C.  Code  §  22-2001.  United  States  v 
Sherpix,  Inc.,  512  F.2d  1361,  1975  U.S.  App. 
LEXIS  14674  (C.A.D.C.  1975). 

Statute  making  it  unlawful  to  knowingly  sell, 
etc.,  any  obscene,  indecent  or  filthy  writing, 
etc.,  or  possess  such  with  intent  to  disseminate 
is  not  unconstitutionally  vague  under  the  gov- 
erning Miller  test,  on  ground  that  it  does  not 
specifically  define  the  sexual  conduct  the  depic- 
tion or  description  of  which  is  proscribed,  since 
the  proscribed  conduct  is  limited  to  the  exam- 
ples of  "hard  core"  conduct  enumerated  in  the 
Miller  case.  D.C.  Code  §  22-2001;  U.S.  Const. 
Amend.  1.  Lakin  v  United  States,  363  A.2d  990, 
1976  D.C.  App.  LEXIS  380  (1976). 

Obscenity  statute,  as  applied  to  motion  pic- 
ture films,  was  not  invalid  for  vagueness,  even 
though  it  did  not  expressly  limit  the  scope  of 
what  is  covered  by  the  words  "obscene,  inde- 
cent, or  filthy,"  since  such  asserted  defect  could 
be  cured  by  judicial  construction  that  the  kind 
of  pictures  at  which  statute  was  directed  was 
limited  only  to  those  described  in  Miller  deci- 
sion which  enumerated  three  criteria  for  a 
finding  of  obscenity.  D.C.  Code  §  22- 
2001(a)(l)(B,  E);  U.S.  Const.  Amend.  1.  Lakin  v 
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United  States,  363  A.2d  990,  1976  D.C.  App. 
LEXIS  380  (1976). 

Weight  and  sufficiency  of  evidence. 

Evidence  on  issue  whether  salesman  in  book- 
store and  bookstore  president,  who  had  been 
seen  working  in  store  and  whose  name  ap- 
peared on  corporation's  certificate  of  occupancy, 
had  general  knowledge  of,  or  reason  to  know,  or 
belief  or  ground  for  belief  warranting  further 
inspection  or  inquiry,  of  character  and  content 
of  magazines,  which  had  been  found  obscene, 
supported  conviction  under  District  of  Colum- 
bia statute  of  possessing  obscene  publications 
for  sale.  D.C.  Code  §  22-2001.  Huffman  v. 
United  States,  470  F.2d  386,  1971  U.S.  App. 
LEXIS  7721  (C.A.D.C.  1971). 

Awareness  of  contents  and  nature  of  alleged 
obscene  material  need  not  be  proven  by  direct 
evidence;  circumstantial  evidence  is  satisfac- 
tory, providing  its  quality  and  quantity  are 
sufficient  to  meet  the  government's  burden  of 
proving  scienter  beyond  a  reasonable  doubt. 
D.C.  Code  §  22-2001;  U.S.  Const.  Amend.  1. 
Lakin  v.  United  States,  363  A.2d  990,  1976  D.C. 
App.  LEXIS  380  (1976). 

Evidence  that  bookstore  clerk  sold  police  of- 
ficer a  magazine,  price  of  which  was  exhibited 
on  front  cover  and  front  cover  of  which  dis- 
played a  six  by  eight-inch  photograph  of  three 
full-length  nude  males,  two  of  whom  were  hav- 
ing their  genitals  fondled  by  the  third,  and  back 
of  which  was  similarly  emblazened  with  photo- 
graph of  three  men,  each  of  whom  was  engaged 
in  manual  genital  stimulation  of  the  other,  and 
that  clerk  was  present  four  days  after  sale, 
when  arrest  and  search  were  made,  warranted 
finding  that  clerk  had  requisite  knowledge  of 
the  character  and  contents  of  the  magazine  to 
support  obscenity  conviction.  D.C.  Code  §§  22- 
2001,  22-2001(a)(l)(A,  E);  U.S.  Const.  Amend. 
1.  Lakin  v.  United  States,  363  A.2d  990,  1976 
D.C.  App.  LEXIS  380  (1976). 

Evidence,  including  evidence  that  adult 
bookstore  manager  was  present  at  time  of  ar- 
rest and  search,  that  manager  had  been  seen  in 
vicinity  of  cash  register  on  at  least  six  occa- 
sions, that  search  uncovered  a  device  used  to 
encase  publications  in  cellophane  along  with 
empty  wrappings  of  the  type  covering  maga- 
zines then  on  rack,  including  subject  magazine, 
cover  of  which  depicted  three  nude  males,  two 
of  whom  were  having  their  genitals  fondled  by 
the  third,  was  sufficient  to  warrant  inference 
that  manager,  charged  with  possession  of  ob- 
scene matter  with  intent  to  disseminate,  was 
on  general  notice  of  character  of  the  publication 
and  should  have  inquired  further  as  to  its 
contents.  D.C.  Code  §§  22-2001,  22- 
2001(a)(1)(E);  U.S.  Const.  Amend.  1.  Lakin  v. 
United  States,  363  A.2d  990,  1976  D.C.  App. 
LEXIS  380  (1976). 


Magazine,  which  was  titled  "Three  in  the 
Dark,"  cover  of  which  depicted  three  nude 
males,  two  of  them  having  their  genitals  fon- 
dled by  the  third,  which  included  over  70  pho- 
tographs depicting  the  three  engaged  in  numer- 
ous homosexual  acts,  including  anal 
intercourse,  fellatio,  masturbation  and  oral- 
anal  activity,  all  in  a  variety  of  positions,  and 
text  of  which  was  nothing  more  than  a  sala- 
cious and  rather  crude  sequential  account  of 
aberrant  homosexual  acts  and  which  was  made 
available  to  general  public  over  age  of  majority 
but  directed  particularly  to  male  homosexual 
community,  was  obscene.  D.C.  Code  §  22-2001; 
U.S.  Const.  Amend.  1.  Lakin  v.  United  States, 
363  A.2d  990,  1976  D.C.  App.  LEXIS  380 
(1976). 

Defendant  in  an  obscenity  prosecution  is  en- 
titled to  an  opportunity  to  adduce  relevant, 
competent  evidence  bearing  on  the  issues  to  be 
tried,  but  expert  testimony  is  not  necessary  to 
enable  the  jury  to  judge  the  obscenity  of  mate- 
rial which  has  been  placed  into  evidence.  D.C. 
Code  §  22-2001.  Fennekohl  v.  United  States, 
354  A.2d  238,  1976  D.C.  App.  LEXIS  488 
(1976). 

Where  court,  sitting  without  jury  viewed 
films  and  declared  them  obscene  per  se  and 
defendants  introduced  countervailing  expert 
testimony  that  films  did  not  appeal  to  prurient 
interest  in  sex,  did  not  violate  national  commu- 
nity standards  relating  to  representation  of 
sexual  matters  and  were  not  utterly  without 
redeeming  social  value  and  Government  did 
not  introduce  any  countervailing  evidence  on 
these  points.  Government  did  not  prove  beyond 
reasonable  doubt  that  films  were  obscene.  D.C. 
Code  §  22-2001(a)(l)(A).  Parks  v.  United 
States,  294  A.2d  858,  1972  D.C.  App.  LEXIS 
253  (1972). 

Salesman's  conviction  of  knowingly  selling 
an  obscene  film  was  supported  by  sufficient 
evidence,  regardless  of  whether  the  date  the 
film  was  purchased  was  the  first  day  of  his 
employment,  since  it  will  not  be  presumed  that 
even  a  new  salesman  is  completely  unfamiliar 
with  goods  he  is  hired  to  sell  in  an  adult  book 
and  magazine  store,  and  since  the  salesman,  in 
effect,  indicated  he  had  actual  knowledge  of  the 
nature  of  the  particular  merchandise  when  he 
recommended  it  to  the  police  officer  and  told 
him  it  was  the  "better  film."  D.C.  Code  §  22- 
2001(a)  (1)(A),  (2)(B),  (b)(l)(A,  B).  Kramer  v. 
United  States,  293  A.2d  272,  1972  D.C.  App. 
LEXIS  219  (1972). 

In  prosecution  for  selling  obscene  material, 
finding  that  codefendant  was  the  owner  or 
operator  of  the  store  where  police  officer  pur- 
chased obscene  film  was  supported  by  sufficient 
evidence,  including  fact  that  the  application  for 
a  certificate  of  occupancy  and  the  certificate 
itself  were  issued  to  the  codefendant.  D.C.  Code 
§  22-2001(a)(l)(A),  (2)  (B),  (b)(l)(A,  B).  Kramer 
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V.  United  States,  293  A.2d  272,  1972  D.C.  App. 
LEXIS  219  (1972). 

Book  containing  47  photographs,  some  in 
color,  depicting  male  and  female  genitalia  as 
they  are  involved  in  deviant  sexual  practices, 
and  7  chapters  of  text  consisting  of  series  of 
narratives  of  debauchery  running  perhaps  en- 
tire gamut  of  perversion  was  pornographic 
without  modicum  of  redeeming  social  value. 
D.C.  Code  §  22-2001;  U.S.  Const.  Amend.  1. 
Wilhoit  V.  United  States,  279  A.2d  505,  1971 
D.C.  App.  LEXIS  177  (1971),  writ  of  certiorari 
denied  by  404  U.S.  994,  92  S.  Ct.  538,  30  L.  Ed. 
2d  546,  1971  U.S.  LEXIS  285  (1971). 

Defendant,  who  was  working  at  downtown 
arcade  on  more  than  one  occasion  when  obscene 
film  was  being  displayed  and  had  ownership 
interest  in  the  arcade,  had  requisite  knowledge 
that  film  being  exhibited  in  particular  machine 
was  obscene.  D.C.  Code  §  22-2001.  Kaplan  v. 
United  States,  277  A.2d  477,  1971  D.C.  App. 
LEXIS  316  (1971),  vacated  by  413  U.S.  913,  93 
S.  Ct.  3030,  37  L.  Ed.  2d  1022  (1973). 

Film  which  was  sexually  morbid,  grossly  per- 
verse and  bizarre,  and  wholly  without  any 
artistic  or  scientific  justification  was  properly 
found  to  be  obscene  per  se.  D.C.  Code  §  22- 
2001.  Kaplan  v.  United  States,  277  A.2d  477, 
1971  D.C.  App.  LEXIS  316  (1971),  vacated  by 
413  U.S.  913,  93  S.  Ct.  3030,  37  L.  Ed.  2d  1022 
(1973). 


In  obscenity  case  involving  question  of 
whether  local  burlesque  show  was  obscene, 
Government  was  required  to  offer  competent 
evidence  to  prove  relevant  community  stan- 
dards prevailing  in  nation  generally,  and  by 
failing  to  do  so,  Government  failed  to  establish 
an  essential  element  of  the  crime  charged.  D.C. 
Code  §  22-2001.  Hudson  v.  United  States,  234 
A.2d  903,  1967  D.C.  App.  LEXIS  202  (App. 
1967). 

Evidence  sustained  conviction  of  charge  of 
giving  or  participating,  on  three  separate  occa- 
sions, in  public  exhibitions  containing  obscene, 
indecent,  or  lascivious  language,  postures,  or 
suggestions,  or  otherwise  offending  public  de- 
cency D.C.  Code  1961,  §  22-2001.  Yankovitz  v. 
U.S.,  182  A.2d  889,  1962  D.C.  App.  LEXIS  367 
(Cr.App.  1962). 

Evidence  sustained  conviction  of  female 
dancers  for  participating  in  obscene,  indecent 
and  lascivious  performances.  D.C.  Code  1951, 
§§  ll-776(b),  22-2001.  Clarke  v.  U.S.,  160  A.2d 
97,  1960  D.C.  App.  LEXIS  189  (CrApp.  1960). 

Evidence  sustained  conviction  of  possessing 
for  sale  and  selling  obscene  photographs,  on 
ground  that  photographs  were  obscene  by  any 
recognized  standard,  including  that  of  toler- 
ance in  particular  community.  D.C.  Code 
1940,§  22-2001.  Benjamin  v.  U.S.,  74  A.2d  64, 
1950  D.C.  App.  LEXIS  152  (Cr.App.  1950). 
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Chapter  23.  Panhandling. 

Sec.  Sec. 

22-2301.  Definitions.  22-2304.  Penalties. 

22-2302.  Prohibited  acts.  22-2305.  Conduct  of  prosecutions. 

22-2303.  Permitted  activity.  22-2306.  Disclosure. 

§  22-2301.  Definitions. 

For  the  purposes  of  this  chapter,  the  term: 

(1)  "Aggressive  manner"  means: 

(A)  Approaching,  speaking  to,  or  following  a  person  in  a  manner  as 
would  cause  a  reasonable  person  to  fear  bodily  harm  or  the  commission  of  a 
criminal  act  upon  the  person,  or  upon  property  in  the  person's  immediate 
possession; 

(B)  Touching  another  person  without  that  person's  consent  in  the  course 
of  asking  for  alms; 

(C)  Continuously  asking,  begging,  or  soliciting  alms  from  a  person  after 
the  person  has  made  a  negative  response;  or 

(D)  Intentionally  blocking  or  interfering  with  the  safe  or  free  passage  of 
a  person  by  any  means,  including  unreasonably  causing  a  person  to  take 
evasive  action  to  avoid  physical  contact. 

(2)  "Ask,  beg,  or  solicit  alms"  includes  the  spoken,  written,  or  printed  word 
or  such  other  act  conducted  for  the  purpose  of  obtaining  an  immediate  donation 
of  money  or  thing  of  value. 

(Nov.  17,  1993,  D.C.  Law  10-54,  §  2,  40  DCR  5450.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3311. 

Legislative  history  of  Law  10-54.  —  Law 

10-54,  the  "Panhandling  Control  Act  of  1993," 
was  introduced  in  Council  and  assigned  Bill 
No.  10-72,  which  was  referred  to  the  Committee 
on  the  Judiciary.  The  Bill  was  adopted  on  first 

§  22-2302.  Prohibited  acts. 


and  second  readings  on  June  1,  1993,  and  June 
29,  1993,  respectively.  Signed  by  the  Mayor  on 
July  16,  1993,  it  was  assigned  Act  No.  10-48 
and  transmitted  to  both  Houses  of  Congress  for 
its  review.  D.C.  Law  10-54  became  effective  on 
November  17,  1993. 


(a)  No  person  may  ask,  beg,  or  solicit  alms,  including  money  and  other 
things  of  value,  in  an  aggressive  manner  in  any  place  open  to  the  general 
public,  including  sidewalks,  streets,  alleys,  driveways,  parking  lots,  parks, 
plazas,  buildings,  doorways  and  entrances  to  buildings,  and  gasoline  service 
stations,  and  the  grounds  enclosing  buildings. 

(b)  No  person  may  ask,  beg,  or  solicit  alms  in  any  public  transportation 
vehicle;  or  at  any  bus,  train,  or  subway  station  or  stop. 

(c)  No  person  may  ask,  beg,  or  solicit  alms  within  10  feet  of  any  automatic 
teller  machine  (ATM). 

(d)  No  person  may  ask,  beg,  or  solicit  alms  from  any  operator  or  occupant  of 
a  motor  vehicle  that  is  in  traffic  on  a  public  street. 

(e)  No  person  may  ask,  beg,  or  solicit  alms  from  any  operator  or  occupant  of 
a  motor  vehicle  on  a  public  street  in  exchange  for  blocking,  occupying,  or 
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reserving  a  public  parking  space,  or  directing  the  operator  or  occupant  to  a 
public  parking  space. 

(f)  No  person  may  ask,  beg,  or  solicit  alms  in  exchange  for  cleaning  motor 
vehicle  windows  while  the  vehicle  is  in  traffic  on  a  public  street. 

(g)  No  person  may  ask,  beg,  or  solicit  alms  in  exchange  for  protecting, 
watching,  washing,  cleaning,  repairing,  or  painting  a  motor  vehicle  or  bicycle 
while  it  is  parked  on  a  public  street. 

(h)  No  person  may  ask,  beg,  or  solicit  alms  on  private  property  or  residential 
property,  without  permission  from  the  owner  or  occupant. 

(Nov.  17,  1993,  D.C.  Law  10-54,  §  3,  40  DCR  5450.) 


Section  references.  —  This  section  is  re- 
ferred to  in  §  22-2304. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
3312. 


Legislative  history  of  Law  10-54.  —  For 

legislative  history  of  D.C.  Law  10-54,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2301. 


CASE  NOTES 


Analysis 

Nature  and  elements  of  offenses. 

Review. 

Validity 

Weight  and  sufficiency  of  evidence. 

Nature  and  elements  of  offenses. 

Phrase  "subway  station  or  stop,"  as  used  in 
section  of  Panhandling  Act  prohibiting  any  per- 
son from  asking,  begging  or  soliciting  alms  at 
any  subway  station  or  stop,  refers  to  area 
within  15  feet  of  top  of  subway  escalator,  so  as 
to  be  consistent  with  transit  authority  regula- 
tion permitting  free  speech  activities  in  subway 
station  if  they  took  place  at  distance  greater 
than  15  feet  from  any  escalator.  D.C.  Code 
1981,  §  22-3312(b).  McFarlin  v.  District  of  Co- 
lumbia, 681  A.2d  440,  1996  D.C.  App.  LEXIS 
154  (1996). 

Phrase  "subway  station  or  stop,"  as  used  in 
section  of  Panhandling  Act  prohibiting  any  per- 
son from  asking,  begging  or  soliciting  alms  at 
any  subway  station  or  stop,  is  not  unconstitu- 
tionally vague,  when  interpreted  in  light  of 
transit  authority  regulation  permitting  free 
speech  activities  in  subway  station  as  long  as 
they  take  place  at  distance  greater  than  15  feet 
from  any  escalator.  U.S.  Const.Amends.  1,  5; 
D.C.  Code  1981,  §  22-3312(b).  McFarlin  v.  Dis- 
trict of  Columbia,  681  A.2d  440,  1996  D.C.  App. 
LEXIS  154  (1996). 

Defendants'  actions  in  playing  music  in 
above-ground  area  in  subway  station  and  put- 
ting bucket  on  ground  to  collect  money  consti- 
tuted panhandling  prohibited  by  Panhandling 
Act,  even  though  defendants  never  asked  for 


any  money  D.C.  Code  1981,  §  22-3312(b). 
McFarlin  v.  District  of  Columbia,  681  A.2d  440, 
1996  D.C.  App.  LEXIS  154  (1996). 

Review. 

Court  of  Appeals  would  review  de  novo  defen- 
dant's contention  that  his  First  and  Fifth 
Amendment  rights  were  violated  by  his  crimi- 
nal conviction  for  violation  of  Panhandling  Act. 
U.S.  Const.Amends.  1,  5;  D.C.  Code  1981,  §  22- 
3312(b).  McFarhn  v.  District  of  Columbia,  681 
A2d  440,  1996  D.C.  App.  LEXIS  154  (1996). 

Validity. 

Section  of  Panhandling  Act  prohibiting  any 
person  from  asking,  begging  or  soliciting  alms 
at  any  subway  station  or  stop  is  reasonable 
regulation  of  begging  which  does  not  violate 
First  Amendment;  such  section  is  designed  to 
ensure  public  safety  in  nonpublic  forum  area. 
U.S.  Const.Amend.  1;  D.C.  Code  1981,  §  22- 
3312(b).  McFarlin  v.  District  of  Columbia,  681 
A.2d  440,  1996  D.C.  App.  LEXIS  154  (1996). 

Weight  and  sufficiency  of  evidence. 

There  was  insufficient  evidence  that  defen- 
dants solicited  money  within  15  feet  of  top  of 
escalator  in  subway  station  to  support  convic- 
tions for  violating  section  of  Panhandling  Act 
prohibiting  any  person  from  asking,  begging  or 
soliciting  alms  at  any  subway  station  or  stop, 
where  only  evidence  that  either  defendant  was 
within  15-foot  zone  was  arresting  officer's  tes- 
timony to  such  effect,  and  hearing  commis- 
sioner did  not  find  arresting  officer's  testimony 
regarding  distance  to  be  credible.  D.C.  Code, 
§  22-3312(b).  McFarlin  v.  District  of  Columbia, 
681  A.2d  440,  1996  D.C.  App.  LEXIS  154 
(1996). 
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§  22-2303.  Permitted  activity. 

Acts  authorized  as  an  exercise  of  a  person's  constitutional  right  to  picket, 
protest,  or  speak,  and  acts  authorized  by  a  permit  issued  by  the  District  of 
Columbia  government  shall  not  constitute  unlawful  activity  under  this  chap- 
ter. 

(Nov.  17,  1993,  D.C.  Law  10-54,  §  4,  40  DCR  5450.) 

Prior  Codifications.  —  1981  Ed.,  §  22-     legislative  history  of  D.C.  Law  10-54,  see  His- 

3313.  torical  and  Statutory  Notes  following  §  22- 
Legislative  history  of  Law  10-54.  —  For  2301. 

§  22-2304.  Penalties. 

(a)  Any  person  convicted  of  violating  any  provision  of  §  22-2302  shall  be 
fined  not  more  than  $300  or  be  imprisoned  not  more  than  90  days  or  both. 

(b)  In  lieu  of  or  in  addition  to  the  penalty  provided  in  subsection  (a)  of  this 
section,  a  person  convicted  of  violating  any  provision  of  §  22-2302  may  be 
required  to  perform  community  service  as  provided  in  §  16-712. 

(Nov  17,  1993,  D.C.  Law  10-54,  §  5,  40  DCR  5450.) 

Prior  Codifications.  —  1981  Ed.,  §  22-     legislative  history  of  D.C.  Law  10-54,  see  His- 

3314.  torical  and  Statutory  Notes  following  §  22- 
Legislative  history  of  Law  10-54.  —  For  2301. 

§  22-2305.  Conduct  of  prosecutions. 

Prosecutions  for  violations  of  this  chapter  shall  be  conducted  in  the  name  of 
the  District  of  Columbia  by  the  Corporation  Counsel. 

(Nov.  17,  1993,  D.C.  Law  10-54,  §  6,  40  DCR  5450.) 

Prior  Codifications.  —  1981  Ed.,  §  22-     legislative  history  of  D.C.  Law  10-54,  see  His- 

3315.  torical  and  Statutory  Notes  following  §  22- 
Legislative  history  of  Law  10-54.  —  For  2301. 

§  22-2306.  Disclosure. 

Any  arrest  or  conviction  under  this  chapter  shall  be  disclosed  to  public  and 
private  social  service  agencies  that  request  the  Metropolitan  Police  Depart- 
ment or  the  court  to  be  notified  of  such  events. 

(Nov.  17,  1993,  D.C.  Law  10-54,  §  7,  40  DCR  5450.) 

Prior  Codifications.  —  1981  Ed.,  §  22-     legislative  history  of  D.C.  Law  10-54,  see  His- 

3316.  torical  and  Statutory  Notes  following  §  22- 
Legislative  history  of  Law  10-54.  —  For  2301. 
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Chapter  24.  Perjury;  Related  Offenses. 

Sec.  Sec. 
22-2401.  [Repealed].  22-2404.  False  swearing. 

22-2402.  Perjury.  22-2405.  False  statements. 

22-2403.  Subornation  of  perjury. 

§  22-2401.  Perjury;  subornation  of  perjury.  [Repealed], 


Repealed. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  602(nn),  29  DCR  3976.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
2501. 

Legislative  history  of  Law  4-164.  —  Law 

4-164,  the  "District  of  Columbia  Theft  and 
White  Collar  Crimes  Act  of  1982,"  was  intro- 
duced in  council  and  assigned  Bill  No.  4-133, 
which  was  referred  to  the  Committee  on  the 


Judiciary.  The  Bill  was  adopted  on  first, 
amended  first  and  second  readings  on  June  22, 
1982,  July  6,  1982,  and  July  20,  1982,  respec- 
tively. Signed  by  the  Mayor  on  August  4,  1982, 
it  was  assigned  Act  No.  4-238  and  transmitted 
to  both  Houses  of  Congress  for  its  review. 


§  22-2402.  Perjury. 

(a)  A  person  commits  the  offense  of  perjury  if: 

(1)  Having  taken  an  oath  or  affirmation  before  a  competent  tribunal, 
officer,  or  person,  in  a  case  in  which  the  law  authorized  such  oath  or  affirmation 
to  be  administered,  that  he  or  she  will  testify,  declare,  depose,  or  certify  truly, 
or  that  any  written  testimony,  declaration,  deposition,  or  certificate  by  that 
person  subscribed  is  true,  wilfully  and  contrary  to  an  oath  or  affirmation  states 
or  subscribes  any  material  matter  which  he  or  she  does  not  believe  to  be  true 
and  which  in  fact  is  not  true; 

(2)  As  a  notary  public  or  other  officer  authorized  to  take  proof  of  certifi- 
cation, wilfully  certifies  falsely  that  an  instrument  was  acknowledged  by  any 
party  thereto  or  wilfully  certifies  falsely  as  to  another  material  matter  in  an 
acknowledgement;  or 

(3)  In  any  declaration,  certificate,  verification,  or  statement  made  under 
penalty  of  perjury  in  the  form  specified  in  §  16-5306  or  28  U.S.C.  §  1746(2), 
the  person  willfully  states  or  subscribes  as  true  any  material  matter  that  the 
person  does  not  believe  to  be  true  and  that  in  fact  is  not  true. 

(b)  Any  person  convicted  of  perjury  shall  be  fined  not  more  than  $5,000  or 
imprisoned  for  not  more  than  10  years,  or  both. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  401,  29  DCR  3976;  July  23,  2010,  D.C.  Law 
18-191,  §  3,  57  DCR  3400.) 


Cross  references.  —  Alcoholic  beverage  li- 
cense, false  statement  in  application,  see  §  25- 
401. 

Allowance  authorized  for  decedent's  family, 
false  affidavit  concerning,  see  §  19-101. 

Closing-out  sale  license,  false  statement  in 
application  for,  see  §  47-2102. 

District  of  Columbia  Civilian  Complaint  Re- 


view Board,  willful  false  swearing  before,  see 
§  5-1135. 

Firearms  control  law,  use  of  information  as 
evidence  in  criminal  proceedings,  see  §§  7- 
2502.11  and  7-2504.09. 

Homestead  deduction  application,  false 
statements  in,  see  §  47-850. 

Hospitalization  of  mentally  ill,  offenses  and 


721 


§  22-2402 


Criminal  Offenses  and  Penalties 


penalties,  see  §  21-591. 

Interrogatories  to  garnishee,  willful  false 
statement,  see  §  16-552. 

Life  insurance  companies  or  agents,  false 
statement  by,  see  §  31-4308. 

Medicaid  provider  fraud  prosecutions,  false 
swearing,  see  §  4-804. 

Metropolitan  Police  or  Fire  Department  trial 
boards,  willful  false  swearing  before,  see  §  5- 
1002. 

Nonprofit  housing  development  water  and 
sewer  rate  deductions,  false  statements  con- 
cerning eligibility,  see  §§  34-2413.05  and  34- 
2105.04. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2511. 

Effect  of  amendments.  —  D.C.  Law  18- 
191,  in  subsec.  (a),  deleted  "or"  from  the  end  of 


par.  (1);  substituted  ";  or"  for  a  period  at  the  end 
of  par.  (2),  and  added  par.  (3). 

Legislative  history  of  Law  4-164.  —  For 
legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2401. 

Legislative  history  of  Law  18-191.  —  Law 

18-191,  the  "Uniform  Unsworn  Foreign  Decla- 
rations Amendment  Act  of  2010",  was  intro- 
duced in  Council  and  assigned  Bill  No.  18-427, 
which  was  referred  to  the  Committee  on  Public 
Safety  and  the  Judiciary.  The  Bill  was  adopted 
on  first  and  second  readings  on  March  2,  2010, 
and  March  16,  2010,  respectively.  Signed  by  the 
Mayor  on  April  7,  2010,  it  was  assigned  Act  No. 
18-380  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  18-191  became 
effective  on  July  23,  2010. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Attorney  and  client. 
Defenses. 

Indictment  and  information. 
Instructions. 

Nature  and  elements  of  offense. 
— Competent  tribunal,  nature  and  elements  of 
offense. 

— Corroboration,  nature  and  elements  of  of- 
fense. 

— Falsity  of  testimony  and  knowledge  thereof, 

nature  and  elements  of  offense. 
— In  general. 

— Intent,  nature  and  elements  of  offense. 

— Materiality  of  testimony  or  assertion,  nature 
and  elements  of  offense. 

— Nature  of  proceeding  in  which  oath  was  ad- 
ministered, nature  and  elements  of  offense. 

Parties  and  standing. 

Presumptions  and  burden  of  proof. 

Questions  of  law  and  fact. 

Review. 

Right  to  representation  by  counsel. 
Verdict. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Submission  of  illegally  obtained  evidence  to  a 
previous  Grand  Jury,  which  did  not  indict  de- 
fendant, would  not  necessarily  raise  an  infer- 
ence that  the  same  or  similar  unlawful  evi- 
dence was  presented  to  a  Grand  Jury  which 
was  impaneled  two  years  later  and  returned  an 
indictment  charging  defendant  with  perjury. 
D.C.  Code  1951,  §  22-2501.  U.S.  v.  Weinberg, 
108  F.Supp.  567,  1952  U.S.  Dist.  LEXIS  2318 
(D.D.C1952). 

Accomplice's  confession  that  he  was  one  of 
two  shooters  was  testimonial  statement,  for 


purpose  of  determining  whether  admission  of 
confession  in  perjury  trial  violated  Confronta- 
tion Clause  prohibition  against  admission  of 
testimonial  statements  of  witness  not  subject  to 
cross-examination,  where  confession  was  made 
during  police  interrogation.  Davis  v.  United 
States,  848  A.2d  596,  2004  D.C.  App.  LEXIS 
200  (2004). 

Trial  court's  admission  of  accomplice's  con- 
fession that  he  was  one  of  two  shooters  violated 
defendant's  constitutional  right  to  confronta- 
tion in  trial  for  perjury  arising  out  of  his  testi- 
mony at  accomplice's  murder  trial  that  accom- 
plice was  not  one  of  the  shooters,  where 
confession  was  not  subject  to  cross-examina- 
tion. Davis  V.  United  States,  848  A.2d  596,  2004 
D.C.  App.  LEXIS  200  (2004). 

Witness  was  unavailable  within  meaning  of 
hearsay  exception  for  prior  cross-examined  tes- 
timony where  witness  had  no  memory  of  events 
surrounding  alleged  perjury.  D.C.  Code  1973, 
§  22-2501.  United  States  v.  Hsu,  439  A.2d  469, 
1981  D.C.  App.  LEXIS  396  (1981). 

In  determining^  whether  appellant  had  know- 
ingly and  intelligently  waived  right  to  counsel 
in  perjury  prosecution.  Court  of  Appeals  would 
not  take  judicial  notice  of  existence  of  appel- 
lant's other  judicial  proceedings  and  their  de- 
tails. D.C.  Code  §  22-2501;  U.S.  Const.  Amend. 
6.  Hsu  V  United  States,  392  A.2d  972,  1978 
D.C.  App.  LEXIS  321  (1978). 

In  prosecution  for  perjury  based  on  landlord's 
denial  of  receiving  temporary  restraining  order, 
portions  of  transcript  of  contempt  hearing  sup- 
pl3dng  context  of  perjured  statement  and  mea- 
sure of  evidence  about  defendant's  activities  as 
landlord  were  admissible,  where  they  had 
proper  bearing  on  motive,  intent  and  wilful- 
ness. D.C.  Code  §  22-2501.  Hsu  v.  United 
States,  392  A.2d  972,  1978  D.C.  App.  LEXIS 
321  (1978). 
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In  prosecution  for  perjury,  portions  of  con- 
tempt hearing  transcript  suppl5dng  context  of 
perjured  statement  were  relevant  and  admissi- 
ble. D.C.  Code  §  22-2501.  Hsu  v.  United  States, 
392  A.2d  972,  1978  D.C.  App.  LEXIS  321 
(1978). 

Attorney  and  client. 

Giving  untruthful  testimony  before  Securi- 
ties and  Exchange  Commission  and  disclosing 
material  nonpublic  information  relating  to  ten- 
der offer,  resulting  in  misdemeanor  conviction, 
warrants  one-year  suspension  from  practice  of 
law;  overruling  In  re  Keiler,  380  A.2d  119 
(D.C);  District  of  Columbia  Bar  v.  Kleindienst, 
345  A.2d  146  (D.C).  Code  of  Prof.Resp.,  DR 
1-102(A),  (A)(3-5);  Securities  Exchange  Act  of 
1934,  §  32(a),  15  U.S.C.  §  78ffla).  In  re 
Hutchinson,  534  A.2d  919,  1987  D.C.  App. 
LEXIS  530  (1987). 

Defenses. 

Criminal  nature  of  perjury  is  not  removed  by 
fact  that  perjurer  later  in  proceedings  states 
the  truth.  D.C.  Code  1940,  §  22-2501.  Meyers  v 
U.S.,  171  F.2d  800,  1948  U.S.  App.  LEXIS  3202 
(C.A.D.C.  1948). 

The  principle  that  recantation  following  per- 
jury does  not  destroy  its  criminality  applies 
with  even  greater  force  when  perjury  follows 
truthful  testimony  and  thus  constitutes  the  last 
and  unrecanted  choice  of  its  author.  D.C.  Code 
1940,  §  22-2501.  Meyers  v.  U.S.,  171  F.2d  800, 
1948  U.S.  App.  LEXIS  3202  (CA.D.C  1948). 

Defense  to  charge  of  perjury  may  not  be 
established  by  isolating  a  statement  and 
thereby  giving  it  a  meaning  wholly  different 
from  the  clear  significance  of  the  testimony 
considered  as  a  whole.  D.C.  Code  1940,  §  22- 
2501.  Meyers  v  U.S.,  171  F.2d  800,  1948  U.S. 
App.  LEXIS  3202  (CA.D.C  1948). 

Indictment  and  information. 

Indictment  charging  defendant  generally  in 
statutory  language  with  three  counts  of  per- 
jury, would  be  deemed  sufficient,  especially 
where  record  indicated  that  defendant  had  not 
been  misled  or  prejudiced  in  his  defense,  and 
had  not  moved  for  a  bill  of  particulars.  D.C 
Code  1951,  §§  22-2501,  35-425.  Nelson  v  U.S., 
288  F.2d  376,  1961  U.S.  App.  LEXIS  5601 
(CA.D.C.  1961). 

In  prosecution  for  perjury  allegedly  commit- 
ted by  witness  before  Subcommittee  of  the 
Senate  Judiciary  Committee,  count  of  indict- 
ment charging  that  witness  testified  falsely 
when  he  gave  a  negative  answer  to  question 
whether  it  was  necessary,  before  he  went  be- 
yond line  of  demarcation  between  Nationalist 
China  and  Communist  China,  to  have  permis- 
sion of  Communist  authorities  and  when  he 
testified  that  neither  he  nor  any  one  in  his 
party  made  any  prearrangement  with  the  Com- 
munist Party  in  order  to  get  into  Communist 


China  was  invalid  because  of  a  fatal  variance  in 
its  terms.  D.C.  Code  1951,  §  22-2501;  U.S. 
Const.  Amend.  6.  U.S.  v  Lattimore,  215  F.2d 
847,  1954  U.S.  App.  LEXIS  2905  (CA.D.C 
1954). 

In  prosecution  for  perjury  allegedly  commit- 
ted by  witness  before  Subcommittee  of  the 
Senate  Judiciary  Committee,  count  of  indict- 
ment charging  that  witness  lied  in  denying  that 
he  had  ever  been  a  sympathizer  or  promoter  of 
Communism  or  Communist  interests  was  too 
vague  to  be  cured  by  a  bill  of  particulars.  D.C. 
Code  1951,  §  22-2501;  U.S.  Const.  Amend.  6. 
U.S.  V  Lattimore,  215  F.2d  847,  1954  U.S.  App. 
LEXIS  2905  (C.A.D.C.  1954). 

In  passing  on  motion  to  dismiss  indictment 
charging  that  witness  perjured  himself  before 
Subcommittee  of  the  Senate  Judiciary  Commit- 
tee, it  was  proper  to  draw  from  Subcommittee's 
hearings  explanatory  material  necessary  to  an 
understanding  of  the  terms  and  parts  of  the 
indictment,  but  it  was  not  permissible  to  refer 
to  the  hearings  for  facts  which  might  become 
issues  on  the  pleas  and  which  might  be  subject 
to  dispute.  D.C.  Code  1951,  §  22-2501.  U.S.  v 
Lattimore,  215  F.2d  847,  1954  U.S.  App.  LEXIS 
2905  (C.A.D.C.  1954). 

In  prosecution  for  perjury  allegedly  commit- 
ted by  witness  before  Subcommittee  of  the 
Senate  Judiciary  Committee,  count  of  indict- 
ment charging  that  witness  lied  in  denying  that 
he  had  ever  been  a  sympathizer  or  promoter  of 
Communism  or  Communist  interests  was  void 
for  vagueness.  D.C  Code  1951,  §  22-2501;  U.S. 
Const.  Amend.  6.  U.S.  v  Lattimore,  215  F.2d 
847,  1954  U.S.  App.  LEXIS  2905  (CA.D.C 
1954). 

In  prosecution  for  perjury  allegedly  commit- 
ted by  witness  before  Subcommittee  of  the 
Senate  Judiciary  Committee,  count  of  indict- 
ment charging  that  witness  lied  when  he  testi- 
fied that  he  did  not  "know"  that  certain  contrib- 
utor to  magazine  edited  by  witness  was  a 
Communist  was  not,  because  of  the  use  of  the 
word  "know",  invalid,  on  ground  of  vagueness, 
D.C.  Code  1951,  §  22-2501;  U.S.  Const.  Amend. 
6.  U.S.  V  Lattimore,  215  F.2d  847,  1954  U.S. 
App.  LEXIS  2905  (CA.D.C.  1954). 

In  prosecution  for  perjury  allegedly  commit- 
ted by  witness  before  Subcommittee  of  the 
Senate  Judiciary  Committee,  count  of  indict- 
ment charging  that  witness  lied  in  denying  that 
he  knew  that  contributor  to  magazine,  which 
was  edited  by  witness,  was  a  "Communist"  was 
not  invalid,  on  ground  of  vagueness,  because  of 
the  use  of  the  word  "Communist."  D.C.  Code 
1951,  §  22-2501;  U.S.  Const.  Amend.  6.  U.S.  v 
Lattimore,  215  F.2d  847,  1954  U.S.  App.  LEXIS 
2905  (CA.D.C  1954). 

In  prosecution  for  perjury  allegedly  commit- 
ted by  witness  before  Subcommittee  of  the 
Senate  Judiciary  Committee,  count  of  indict- 
ment charging  that  witness  lied  when  he  testi- 
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fied  that,  apart  from  Russian  contributions;  he 
never  pubUshed,  while  editor  of  magazine,  an 
article  by  a  person  whom  he  knew  to  be  a 
Communist  was  sufficiently  certain  and  in- 
volved a  valid  and  proper  inquiry.  D.C.  Code 
1951,  §  22-2501;  U.S.  Const.  Amend.  6.  U.S.  v. 
Lattimore,  215  F.2d  847,  1954  U.S.  App.  LEXIS 
2905  (C.A.D.C.  1954). 

Failure  to  set  forth  person  before  whom  oath 
was  taken  together  with  his  authority  to  ad- 
minister same  was  not  fatal  to  perjury  indict- 
ment. D.C.  Code  1951,  §§  22-2501,  23-204;  18 
U.S.C.  §§  1621,  3771;  Fed.Rules  Crim.Proc, 
rules  1,  7(c),  18  U.S.C.  Young  v.  U.S.,  212  F.2d 
236,  1954  U.S.  App.  LEXIS  3353  (C.A.D.C. 
1954). 

Indictment  for  perjury  allegedly  committed 
by  witness  before  congressional  committee 
could  properly  be  drawn  and  sentence  could 
properly  be  imposed  under  perjury  statute  of 
the  District  of  Columbia,  as  against  contention 
that  perjury  before  a  congressional  committee 
is  punishable  only  under  federal  perjury  stat- 
ute. D.C.  Code  1940,  §  22—2501;  18  U.S.C. 
§  1621.  Christoffel  v.  U.S.,  171  F.2d  1004,  1948 
U.S.  App.  LEXIS  2933  (C.A.D.C.  1948). 

Indictment  charging  alleged  perjury  by  wit- 
ness before  Senate  Internal  Security  Subcom- 
mittee was  not  invalid  because  it  failed  to 
allege  name  of  senator  administering  oath  to 
witness.  D.C.  Code  1951,  §§  14-102,  22-2501, 
23-204;  Fed.Rules  Crim.Proc.  rules  1  et  seq.,  2, 
52(a),  18  U.S.C.  U.S.  v.  Lattimore,  112  F.Supp. 
507,  1953  U.S.  Dist.  LEXIS  2802  (D.D.C1953). 

In  prosecution  for  perjury  allegedly  commit- 
ted by  witness  before  Senate  Internal  Security 
Subcommittee,  count  of  indictment  charging 
that  witness  lied  in  denying  that  he  had  ever 
been  a  sympathizer  or  promoter  of  Communism 
or  Communist  interests,  was  fatally  defective 
because  it  did  not  meet  requirements  of  Federal 
Rule  of  Criminal  Procedure  requiring  that  in- 
dictment shall  be  plain,  concise  and  definite 
written  statement  of  essential  acts  constituting 
offense  charged.  Internal  Security  Act  of  1950, 
50  U.S.C.  §  781  et  seq.;  D.C.  Code  1951,  §§  14- 
102,  22-2501,  23-204;  Fed.Rules  Crim.Proc. 
rule  7(c),  18  U.S.C.  U.S.  v.  Lattimore,  112 
F.Supp.  507,  1953  U.S.  Dist.  LEXIS  2802 
(D.D.C1953). 

In  prosecution  for  perjury  allegedly  commit- 
ted by  witness  before  Senate  Internal  Security 
Subcommittee,  count  of  indictment  charging 
that  witness  lied  in  denying  that  he  had  ever 
been  a  sympathizer  or  promoter  of  Communism 
or  Communist  interests,  was  fatally  defective 
because  in  violation  of  the  Sixth  Amendment  to 
the  federal  Constitution  protecting  accused  in 
right  to  be  informed  of  nature  and  cause  of  such 
accusation  against  him.  Internal  Security  Act 
of  1950,  50  U.S.C.  §  781  et  seq.;  D.C.  Code 
1951,  §§  14-102,  22-2501,  23-204;  U.S.  Const. 


Amend.  6.  U.S.  v.  Lattimore,  112  F.Supp.  507, 
1953  U.S.  Dist.  LEXIS  2802  (D.D.C1953). 

In  prosecution  for  perjury  allegedly  commit- 
ted by  witness  before  Senate  Internal  Security 
Subcommittee,  count  of  indictment  charging 
that  witness  was  lying  when  he  stated  that 
neither  he  nor  anyone  in  his  party  made  any 
prearrangements  with  the  Communist  Party  in 
order  to  get  into  Yenan,  China  was  invalid  for 
failure  to  meet  requirements  of  the  Sixth 
Amendment  to  the  federal  Constitution  which 
protects  an  accused  in  right  to  be  informed  of 
the  nature  and  cause  of  the  accusation  against 
him  and  Federal  Rule  of  Criminal  Procedure 
which  requires  that  indictment  shall  be  a  plain, 
concise,  and  definite  written  statement  of  es- 
sential facts  constituting  offense  charged.  In- 
ternal Security  Act  of  1950,  50  U.S.C.  §  781  et 
seq.;  D.C.  Code  1951,  §§  14-102,  22-2501,  23- 
204;  Fed.Rules  Crim.Proc.  rule  7(c),  18  U.S.C; 
U.S.  Const.  Amend.  6.  U.S.  v.  Lattimore,  112 
F.Supp.  507,  1953  U.S.  Dist.  LEXIS  2802 
(D.D.C1953). 

In  prosecution  for  perjury  allegedly  commit- 
ted by  witness  before  Senate  Internal  Security 
Subcommittee,  count  of  indictment  charging 
that  witness  testified  falsely  when  he  testified 
that  he  did  not  at  request  of  Administrative 
Assistant  to  the  President  of  the  United  States 
take  care  of  correspondence  of  Administrative 
Assistant  while  he  was  away  was  so  indefinite 
that  witness  was  entitled  to  bill  of  particulars 
stating  overt  acts  on  which  the  government 
relied  in  proving  that  witness  perjured  himself 
in  testifying  that  he  had  not  taken  care  of 
Administrative  Assistant's  mail  while  he  was 
away.  Fed.Rules  Crim.Proc.  rule  7(f),  18  U.S.C; 
D.C.  Code  1951,  §§  14-102,  22-2501,  23-204. 
U.S.  V.  Lattimore,  112  F.Supp.  507,  1953  U.S. 
Dist.  LEXIS  2802  (D.D.C1953). 

In  prosecution  for  perjury  allegedly  commit- 
ted by  witness  before  Senate  Internal  Security 
Subcommittee,  count  of  indictment  that  wit- 
ness testified  falsely  when  he  stated  that  prior 
to  certain  date  he  did  not  know  that  certain 
person  was  a  Cotnmunist  was  so  indefinite  that 
witness  was  entitled  to  bill  of  particulars  stat- 
ing overt  acts  on  which  the  government  relied 
to  show  that  witness  had  been  told  that  such 
person  was  a  Communist,  and  defining  the 
word  "Communist",  and  informing  witness  as 
to  identity  of  persons  who  told  witness  that 
such  person  was  a  Communist,  and  time,  place, 
and  circumstances  under  which  witness  was 
told  this.  Fed.Rules  Crim.Proc.  rule  7(f),  18 
U.S.C;  D.C.  Code  1951,  §§  14-102,  22-2501, 
23-204.  U.S.  V.  Lattimore,  112  F.Supp.  507, 
1953  U.S.  Dist.  LEXIS  2802  (D.D.C1953). 

In  prosecution  for  perjury  allegedly  commit- 
ted by  witness  before  Senate  Internal  Security 
Subcommittee,  count  of  indictment  charging 
that  witness  testified  falsely  when  he  testified 
that  his  conference  with  Soviet  Ambassador  to 
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the  United  States  had  taken  place  after  the 
Hitler  invasion  of  the  Soviet  Union  was  so 
indefinite  that  witness  was  entitled  to  bill  of 
particulars  stating  overt  acts  on  which  the 
government  intended  to  rely  to  show  that  the 
meeting  with  Ambassador  was  after  the  Hitler 
invasion.  Fed. Rules  Crim.Proc.  rule  7(f),  18 
U.S.C.;  D.C.  Code  1951,  §§  14-102,  22-2501, 
23-204.  U.S.  V.  Lattimore,  112  F.Supp.  507, 
1953  U.S.  Dist.  LEXIS  2802  (D.D.C1953). 

Indictment  charging  witness  with  perjury 
allegedly  committed  before  Senate  Internal  Se- 
curity Subcommittee  was  not  invalid  in  its 
entirety  because  it  failed  to  plead  the  particu- 
lars of  materiality  of  testimony  given  by  wit- 
ness before  committee.  D.C.  Code  1951,  §§  14- 
102,  22-2501,  23-204.  U.S.  v.  Lattimore,  112 
F.Supp.  507,  1953  U.S.  Dist.  LEXIS  2802 
(D.D.C1953). 

In  prosecution  for  perjury  allegedly  commit- 
ted by  witness  before  Senate  Internal  Security 
Subcommittee,  count  of  indictment  charging 
that  witness  lied  in  denying  that  he  had  ever 
been  a  sympathizer  or  promoter  of  Communism 
or  Communist  interests,  was  fatally  defective 
because  it  restricted  freedom  of  belief  and  ex- 
pression in  violation  of  the  First  Amendment  to 
the  Federal  Constitution  providing  that  Con- 
gress shall  make  no  law  abridging  freedom  of 
speech,  or  of  the  press.  Internal  Security  Act  of 

1950,  50  U.S.C.  §  781  et  seq.;  D.C.  Code  1951, 
§§  14-102,  22-2501,  23-204;  U.S.  Const. 
Amend.  1.  U.S.  v.  Lattimore,  112  F.Supp.  507, 
1953  U.S.  Dist.  LEXIS  2802  (D.D.C1953). 

In  prosecution  for  perjury  allegedly  commit- 
ted by  witness  before  Senate  Internal  Security 
Subcommittee,  count  charging  that  witness 
perjured  himself  when  he  said  that  he  did  not 
know  that  certain  person  was  a  Communist, 
was  invalid  because  violative  of  First  Amend- 
ment to  the  Federal  Constitution  providing 
that  Congress  shall  make  no  law  abridging 
freedom  of  speech  or  of  the  press  and  the  Sixth 
Amendment  protecting  an  accused  in  the  right 
to  be  informed  of  the  nature  and  cause  of  the 
accusation  against  him.  Internal  Security  Act 
of  1950,  50  U.S.C.  §  781  et  seq.;  D.C.  Code 

1951,  §§  14-102,  22-2501,  23-204;  U.S.  Const. 
Amends.  1,  6.  U.S.  v.  Lattimore,  112  F.Supp. 
507,  1953  U.S.  Dist.  LEXIS  2802  (D.D.C1953). 

Perjury  indictment  setting  out  in  each  count 
a  statement  allegedly  made  by  defendant  in 
course  of  testimony  before  congressional  sub- 
committee, alleging  that  such  statement  was 
false  and  setting  forth  what  the  true  facts  were 
and  alleging  generally  that  testimony  sought  to 
be  elicited  from  defendant  was  material  to  the 
inquiry,  was  sufficient  as  against  motion  to 
dismiss.  D.C.  Code  1940,  §  22-2501;  Fed.Rules. 
Crim.Proc.  rule  7(c),  18  U.S.C.  U.S.  v.  Meyers, 
75  FSupp.  486,  1948  U.S.  Dist.  LEXIS  3379 
(D.D.C1948). 


Simple  allegation  of  materiality  did  not  ren- 
der perjury  indictment  deficient  for  lack  of 
specificity  as  to  materiality  alleged.  D.C.  Code 
§§  22-2501,  23-323;  D.C.  Code  SCR,  Criminal 
Rule  7(c).  Hsu  v.  United  States,  392  A.2d  972, 
1978  D.C.  App.  LEXIS  321  (1978). 

Falsity  was  alleged  with  sufficient  particular- 
ity in  perjury  indictment  which  repeated  stat- 
utory language  and  referred  to  defendant's  oath 
before  named  judge  on  stated  date  in  specific 
action  and  further  specified  question  and  of- 
fending answer  defendant  allegedly  gave.  D.C. 
Code  §§  22-2501,  23-323;  D.C.  Code  SCR, 
Criminal  Rule  7(c).  Hsu  v.  United  States,  392 
A.2d  972,  1978  D.C.  App.  LEXIS  321  (1978). 

Perjury  indictment  which  tracks  the  statute 
will  be  defective  unless  it  also  includes  partic- 
ulars so  as  to  enable  defendant  to  prepare  to 
meet  the  charge.  D.C.  Code  §§  22-2501,  23-323; 
D.C.  Code  SCR,  Criminal  Rule  7(c).  Hsu  v. 
United  States,  392  A.2d  972,  1978  D.C.  App. 
LEXIS  321  (1978). 

Face  of  indictment  did  not  belie  materiality 
of  defendant's  denial  that  he  had  been  person- 
ally served  temporary  restraining  order,  since 
defendant's  response,  quoted  in  indictment, 
that  he  had  learned  about  order  from  judge's 
clerk  before  hearing  on  order  to  show  cause  was 
not  admission  of  receipt  of  restraining  order, 
but  even  if  it  were  such  an  admission,  it  would 
not  necessarily  negate  materiality  of  denial  of 
service  of  temporary  restraining  order.  D.C. 
Code§§  22-2501,  23-323;  D.C.  Code  SCR,  Crim- 
inal Rule  7(c).  Hsu  v.  United  States,  392  A.2d 
972,  1978  D.C.  App.  LEXIS  321  (1978). 

Actual  falsity  is  necessary  to  conviction  of 
perjury;  thus  perjury  indictment  must  allege  it. 
D.C.  Code  §  22-2501.  Hsu  v.  United  States,  392 
A.2d  972,  1978  D.C.  App.  LEXIS  321  (1978). 

Perjury  indictment  sufficiently  alleged  falsity 
by  charging  that  defendant,  having  taken  an 
oath  that  he  would  testify  truly,  unlawfully, 
wilfully,  knowingly  and  contrary  to  such  oath, 
stated  material  matters  which  he  did  not  be- 
lieve to  be  true.  D.C.  Code  §§  22-2501,  23-323; 
D.C.  Code  SCR,  Criminal  Rule  7(c).  Hsu  v. 
United  States,  392  A.2d  972,  1978  D.C.  App. 
LEXIS  321  (1978). 

Instructions. 

In  prosecution  for  perjury  allegedly  commit- 
ted before  standing  committee  on  Education 
and  Labor  of  House  of  Representatives,  court 
properly  charged  that  to  convict  the  jury  were 
required  to  be  satisfied  beyond  a  reasonable 
doubt  that  there  were  actually  physically  pres- 
ent a  majority  of  the  committee,  but  further 
instruction  that  such  requirement  was  satisfied 
by  presence  of  quorum  only  when  the  oath  was 
administered  was  prejudicial  error  in  view  of 
evidence  that  members  were  coming  and  going 
and  that  when  allegedly  perjurious  testimony 
was  given  a  quorum  was  not  present.  D.C.  Code 
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1940,  §  22-2501;  Legislative  Reorganization 
Act  of  1946,  §  121,  Rules  of  House  of  Represen- 
tatives, rule  10,  60  Stat.  822,  rule  ll(2)(f),  60 
Stat.  830;  §  133(d),  60  Stat.  831;  U.S.  Const, 
art.  1,  §  5.  Christoffel  v  U.S.,  69  S.Ct.  1447, 
1949  U.S.  LEXIS  2984  (U.S.Dist.Col.  1949). 

Instruction  that  "perjury"  is  simply  the  giv- 
ing of  false  testimony  under  oath,  testimony 
that  a  party  does  not  believe  to  be  true,  and 
that  if  he  testified  before  a  competent  tribunal 
as  to  a  fact  which  is  false,  and  he  does  not 
believe  it  to  be  true,  then  that  is  "perjury,"  was 
sufficient,  though  court  did  not  in  terms  define 
the  word  "wilfully"  D.C.  Code  1940,  §  22-2501. 
Maragon  v  U.S.,  187  F.2d  79,  1950  U.S.  App. 
LEXIS  2343  (C.A.D.C.  1950). 

Nature  and  elements  of  offense. 

—  Competent  tribunal,  nature  and  ele- 
ments of  offense. 

In  a  prosecution  for  perjury,  the  presence  of  a 
competent  tribunal  was  an  essential  element  of 
the  crime  charged.  D.C.  Code  1940,  §  22-2501; 
Legislative  Reorganization  Act  of  1946,  §  121; 
Rules  of  House  of  Representatives,  rule  10,  60 
Stat.  822,  rule  ll(2)(f),  60  Stat.  830;  §  133(d), 
60  Stat.  831;  U.S.  Const,  art.  1,  §  5.  Christoffel 

V  U.S.,  69  S.Ct.  1447,  1949  U.S.  LEXIS  2984 
(U.S.Dist.Col.  1949). 

A  tribunal  that  is  not  competent  is  no  tribu- 
nal, and  such  a  body  cannot  be  the  instrument 
of  a  perjury  conviction.  D.C.  Code  1940,  §  22- 
2501.  Christoffel  v  U.S.,  69  S.Ct.  1447,  1949 
U.S.  LEXIS  2984  (U.S.Dist.Col.  1949). 

Subcommittee  created  by  chairman  of  senate 
committee  investigating  national  defense  pro- 
gram, in  accordance  with  unvarying  practice  of 
Senate  under  which  chairman  announced  to 
full  committee  the  names  of  senators  whom  he 
had  appointed  as  members,  was  not  invalid 
because  allegedly  not  created  by  a  resolution  of 
full  committee,  but  was  a  "competent  tribunal" 
within  provision  of  District  of  Columbia  perjury 
statute  referring  to  an  oath  or  affirmation  be- 
fore a  "competent  tribunal".  D.C.  Code  1940, 
§  22-2501.  Meyers  v  U.S.,  171  F.2d  800,  1948 
U.S.  App.  LEXIS  3202  (C.A.D.C.  1948). 

Minority  of  subcommittee  of  senate  commit- 
tee investigating  national  defense  program 
could  not  legally  function  except  to  adjourn, 
and  testimony  of  witness  before  minority  could 
not  be  considered  as  perjury,  nor  could  defen- 
dant be  convicted  of  suborning  it.  D.C.  Code 
1940,  §  22-2501.  Meyers  v  U.S.,  171  F.2d  800, 
1948  U.S.  App.  LEXIS  3202  (C.A.D.C.  1948). 

Quorum  of  subcommittee  was  not  lacking  on 
day  that  alleged  perjurious  statements  were 
made  because  only  one  of  three  senators  then 
present  had  been  among  the  five  originally 
appointed.  D.C.  Code  1940,  §  22-2501.  Meyers 

V  U.S.,  171  F.2d  800,  1948  U.S.  App.  LEXIS 
3202  (C.A.D.C.  1948). 


An  official  without  power  to  make  regulations 
cannot  require  an  oath  so  as  to  bring  it  within 
scope  of  perjury  statute.  D.C.  Code  1940,  §  22- 
2501.  Shelton  v.  U.S.,  165  F2d  241,  1947  U.S. 
App.  LEXIS  2058  (1947). 

An  administrative  officer  cannot  add  to  the 
content  of  an  oath  prescribed  by  statute  so  as  to 
make  falsification  of  the  additional  informa- 
tion, perjury  D.C.  Code  1940,  §  22-2501.  Shel- 
ton V.  U.S.,  165  F.2d  241,  1947  U.S.  App.  LEXIS 
2058  (1947). 

The  word  "tribunal",  as  used  in  District  of 
Columbia  perjury  statute,  implies  an  officer  or 
body  having  authority  to  adjudicate  matters. 
D.C.  Code  1940,  §  22-2501.  U.S.  v.  Meyers,  75 
F.Supp.  486,  1948  U.S.  Dist.  LEXIS  3379 
(D.D.C1948). 

The  District  of  Columbia  perjury  statute  is 
broad  enough  to  cover  false  testimony  given 
under  oath  before  any  tribunal  or  any  officer  or 
person  authorized  to  administer  oaths.  D.C. 
Code  1940,  §§  22-2501,  23-204.  U.S.  v  Meyers, 
75  F.Supp.  486,  1948  U.S.  Dist.  LEXIS  3379 
(D.D.C1948). 

A  United  States  senator  as  chairman  of  a 
subcommittee  was  an  "officer  or  person  autho- 
rized to  administer  oaths"  within  meaning  of 
District  of  Columbia  perjury  statute.  D.C.  Code 
1940  §  22-2501.  U.S.  v.  Meyers,  75  F.Supp.  486, 
1948  U.S.  Dist.  LEXIS  3379  (D.D.C1948). 

—  Corroboration,  nature  and  elements  of 
offense. 

Perjury  cannot  be  proved  by  uncorroborated 
testimony  of  one  witness,  since  falsity  of  one 
person's  oath  cannot  be  established  by  another 
person's  oath  alone.  D.C.  Code  1951,  §  22-2501. 
Doto  V  U.S.,  223  F2d  309,  1955  U.S.  App. 
LEXIS  3955  (C.A.D.C.  1955). 

In  a  perjury  prosecution  the  rule  is  that  the 
uncorroborated  oath  of  one  witness  is  not 
enough  to  establish,  for  purposes  of  conviction 
of  perjury,  the  falsity  of  sworn  testimony,  and  it 
is  not  the  rule  that  no  person  may  be  convicted 
of  perjury  unless  the  falsity  of  the  statement 
made  under  oath  is  established  by  the  testi- 
mony of  two  independent  witnesses  or  by  one 
witness  and  the  corroborating  facts  and  circum- 
stances. D.C.  Code  1940,  §  22-2501.  Maragon  v 
U.S.,  187  F2d  79,  1950  U.S.  App.  LEXIS  2343 
(C.A.D.C.  1950). 

Testimony  of  a  witness  that  contradicted  two 
statements  made  by  defendant  to  a  grand  jury 
was  not  corroborated  by  any  independent  wit- 
ness and,  thus,  under  the  two-witness  rule, 
could  not  show  the  falsity  of  the  statements,  as 
required  for  a  conviction  for  perjury;  the  only 
other  witness  upon  whom  the  government  re- 
lied to  prove  the  falsity  of  the  statements  was 
not  present  when  defendant  spoke  to  the  first 
witness,  and  the  second  witness  specifically 
denied  that  defendant  said  anything  to  her 
about  the  subject  of  the  statements.  Gaffhey  v. 
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United  States,  980  A.2d  1190,  2009  D.C.  App. 
LEXIS  464  (2009). 

Generally,  in  prosecution  for  perjury,  uncor- 
roborated oath  of  one  witness  is  not  enough  to 
establish  falsity  of  testimony  set  forth  in  indict- 
ment, but  two  witnesses  or  one  witness  plus 
independent  corroborative  evidence  will  suffice. 
D.C.  Code  §  22-2501.  Hsu  v.  United  States,  392 
A.2d  972,  1978  D.C.  App.  LEXIS  321  (1978). 

In  perjury  case,  independent,  corroborative 
evidence  need  not  be  sufficient,  by  itself,  to 
demonstrate  guilt,  rather,  it  need  only  tend  to 
establish  accused's  guilt  and  be  inconsistent 
with  innocence  when  joined  with  one  direct 
witness'  testimony.  D.C.  Code  §  22-2501.  Hsu  v. 
United  States,  392  A.2d  972,  1978  D.C.  App. 
LEXIS  321  (1978). 

Witness'  testimony  that  he  noted  word  "or- 
der" on  paper  and  saw  attorney  give  it  to 
defendant  at  approximately  time  attorney  al- 
leged he  had  delivered  temporary  restraining 
order  to  defendant  sufficiently  corroborated  fal- 
sity of  defendant's  denial  of  receiving  the  order 
as  contemplated  by  modern  two-witness  rule. 
D.C.  Code  §  22-2501.  Hsu  v.  United  States,  392 
A.2d  972,  1978  D.C.  App.  LEXIS  321  (1978). 

Circumstantial  evidence  can  suffice  to  corrob- 
orate direct  witness'  testimony  in  perjury  case. 
D.C.  Code  §  22-2501.  Hsu  v.  United  States,  392 
A.2d  972,  1978  D.C.  App.  LEXIS  321  (1978). 

—  Falsity  of  testimony  and  knowledge 
thereof,  nature  and  elements  of  of- 
fense. 

To  return  a  verdict  of  guilty  on  a  charge  of 
perjury,  jury  must  be  convinced  beyond  reason- 
able doubt  not  only  that  accused  testified 
falsely  but  that  he  did  not,  at  the  time,  believe 
his  testimony  to  be  true,  D.C.  Code  1951,  §  22- 
2501.  Young  v.  U.S.,  212  F.2d  236,  1954  U.S. 
App.  LEXIS  3353  (C.A.D.C.  1954). 

To  be  convicted  of  perjury,  defendant  must 
have  taken  an  oath  to  be  truthful  and  violated 
that  oath.  D.C.  Code  §  22-2501.  Hsu  v.  United 
States,  392  A.2d  972,  1978  D.C.  App.  LEXIS 
321  (1978). 

—  In  general. 

One  making  two  false  statements,  one  violat- 
ing the  general  perjury  statute  and  the  other 
violating  specific  provision  of  the  motor  vehicle 
lien  law  commits  two  offenses,  though  both 
statements  are  under  one  oath.  D.C.  Code  1940, 
§§  22-2501,  40-701  to  715.  Shelton  v.  U.S.,  165 
F.2d  241,  1947  U.S.  App.  LEXIS  2058  (1947). 

Perjury  is  committed  when  one  states,  con- 
trary to  his  oath,  any  material  matter  which  he 
does  not  believe  to  be  true.  D.C.  Code  1940, 
§  22-2501.  Pyle  v.  U.S.,  156  F2d  852,  1946  U.S. 
App.  LEXIS  2650  (1946). 

Gist  of  perjury  offense  is  false  oath  before  a 
competent  tribunal.  D.C.  Code  1951,  §§  22- 
2501,  23-204;  18  U.S.C.  §§  1621,  3771.  U.S.  v. 


Young,  113  FSupp.  20,  1953  U.S.  Dist.  LEXIS 
2506  (D.D.C1953). 

Elements  of  perjury  are:  an  oath,  before  a 
competent  person  or  tribunal;  a  statement  of 
false,  material  facts,  and  knowledge  of  the 
falsity  D.C.  Code§  22-2501.  Hsu  v.  United 
States,  392  A.2d  972,  1978  D.C.  App.  LEXIS 
321  (1978). 

—  Intent,  nature  and  elements  of  offense. 

The  word  "wilfully"  in  perjury  statute  means 
"knowingly"  or  "intentionally."  D.C.  Code  1940, 
§  22-2501.  Maragon  v.  U.S.,  187  F2d  79,  1950 
U.S.  App.  LEXIS  2343  (C.A.D.C.  1950). 

—  Materiality  of  testimony  or  assertion, 

nature  and  elements  of  offense. 

Where  perjury  prosecution  was  based  upon 
alleged  perjurious  statement,  which  was  made 
by  defendant  while  testifying  before  the  Senate 
Special  Committee  to  Investigate  Organized 
Crime  in  Interstate  Commerce,  that  defendant 
was  a  United  States'  citizen,  question  as  to 
defendant's  citizenship  was  material  to  inquiry 
which  committee  was  authorized  to  make.  D.C. 
Code  1951,  §  22-2501.  Doto  v.  U.S.,  223  F2d 
309,  1955  U.S.  App.  LEXIS  3955  (C.A.D.C. 
1955). 

In  prosecution  for  perjury  allegedly  commit- 
ted by  witness  before  Subcommittee  of  the 
Senate  Judiciary  Committee,  count  of  indict- 
ment charging  that  witness  lied  in  denying  that 
he  knew  that  contributor  to  magazine,  which 
was  edited  by  witness,  was  a  Communist  was 
not  defective,  as  a  matter  of  law,  on  ground  that 
question  was  not  material  to  study  being  made 
by  Subcommittee  with  reference  to  subversive 
activities  of  Communist  agents.  D.C.  Code, 
1951,  §  22-2501;  U.S.  Const.  Amend.  6.  U.S.  v. 
Lattimore,  215  R2d  847,  1954  U.S.  App.  LEXIS 
2905  (C.A.D.C.  1954). 

Although  perjury  must  relate  to  a  matter 
which  was  material  to  the  issue,  the  material- 
ity need  not  be  immediate,  but  it  is  sufficient  if 
the  false  testimony  gives  weight  to  or  detracts 
from  testimony  as  to  material  facts  in  issue. 
D.C.  Code  1940,  §  22-2501.  Pyle  v.  U.S.,  156 
F2d  852,  1946  U.S.  App.  LEXIS  2650  (1946). 

Where  defendant's  testimony  in  prosecution 
of  another  for  unlawful  transportation  of  a  girl 
for  immoral  purposes  did  not  vary  on  issue  of 
transportation  from  defendant's  prior  written 
statement,  variations  between  statement  and 
testimony  on  question  of  whether  statement 
was  given  voluntarily,  as  to  who  paid  rent  on 
her  apartment  and  other  details,  related  to 
immaterial  matters  and  furnished  no  basis  for 
perjury  charge.  D.C.  Code  1940,  §  22-2501. 
Pyle  V.  U.S.,  156  R2d  852,  1946  U.S.  App. 
LEXIS  2650  (1946). 

In  a  perjury  case  arising  out  of  a  congressio- 
nal investigation,  which  concededly  may  be 
broad  in  its  scope  as  far  as  determining  neces- 
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sity  for  corrective  legislation  is  concerned,  ele- 
ment of  materiality  must  be  present  or  charges 
fall.  D.C.  Code  1951,  §§  14-102,  22-2501,  23- 
204.  U.S.  V.  Lattimore,  112  F.Supp.  507,  1953 
U.S.  Dist.  LEXIS  2802  (D.D.C1953). 

—  Nature  of  proceeding  in  which  oath  was 
administered,  nature  and  elements  of 
offense. 

Falsely  taking  oath  of  admission  pursuant  to 
Municipal  Court  Civil  Rule,  which  states  what 
persons  the  bar  of  the  Municipal  Court  should 
consist  of  and  prescribes  oath  or  affirmation  to 
be  taken  by  such  person,  violated  statute  pro- 
scribing perjury  and  subornation  of  perjury. 
Municipal  Court  Rules,  §  1  rule  75(a);  D.C. 
Code  1961,  §§  ll-748a,  22-2501.  Morgan  v 
U.S.,  309  F.2d  234,  1962  U.S.  App.  LEXIS  4011 
(C.A.D.C.  1962). 

A  perjury  indictment  could  not  be  grounded 
upon  a  knowingly  false  answer  to  a  question 
placed  by  superintendent  of  insurance,  in  an 
application  for  a  license  to  act  as  an  insurance 
solicitor.  D.C.  Code  1951,  §§  22-2501,  35-425. 
Nelson  v  U.S.,  288  F2d  376,  1961  U.S.  App. 
LEXIS  5601  (C.A.D.C.  1961). 

Information  called  for  by  regulations  under 
Traffic  Act  in  an  application  for  certificate  of 
title  is  not  required  to  be  under  oath  so  as  to 
constitute  a  false  statement  perjury,  though 
lien  statement  which  Motor  Vehicle  Lien  Law 
requires  that  application  contain,  must  be  un- 
der oath.  D.C.  Code  1940,  §§  22-2501,  40-601  to 
617,  40-701  to  715.  Shelton  v  U.S.,  165  F2d 
241,  1947  U.S.  App.  LEXIS  2058  (1947). 

An  oath  to  portion  of  application  for  duplicate 
certificate  of  title  for  a  motor  vehicle,  requiring 
a  statement  of  reason  for  the  application,  was 
not  "authorized  by  law"  within  meaning  of 
perjury  statute.  D.C.  Code  1940,  §§  22-2501, 
40-601  to  617,  40-603.  Shelton  v  U.S.,  165  F.2d 
241,  1947  U.S.  App.  LEXIS  2058  (1947). 

The  District  of  Columbia  perjury  statute  ap- 
plies to  false  testimony  given  before  congressio- 
nal committees,  and  is  not  limited  to  false 
testimony  given  before  a  judicial  tribunal.  D.C. 
Code  1940,  §§  22-2501,  23-204.  U.S.  v  Meyers, 
75  FSupp.  486,  1948  U.S.  Dist.  LEXIS  3379 
(D.D.C1948). 

Parties  and  standing. 

The  making  of  false  statement  of  lien  under 
oath  in  application  for  certificate  or  duplicate 
certificate  of  title  for  motor  vehicle  in  the  Dis- 
trict of  Columbia  must  be  prosecuted  by  corpo- 
ration counsel  in  the  name  of  the  District  of 
Columbia,  under  the  Motor  Vehicle  Lien  Law, 
rather  than  by  the  United  States  attorney  in 
the  name  of  the  United  States  under  the  gen- 
eral perjury  statute.  D.C.  Code  1940,  §§  22- 
2501,  40-701  to  715,  40-702,  40-714.  Shelton  v 
U.S.,  165  F.2d  241,  1947  U.S.  App.  LEXIS  2058 
(1947). 

Presumptions  and  burden  of  proof. 

In  order  to  obtain  a  conviction  for  perjury  of 


witness  who  allegedly  testified  falsely  before  a 
Subcommittee  of  the  Senate  Judiciary  Commit- 
tee, the  government  was  required  to  prove  that 
question,  which  witness  allegedly  answered  un- 
truthfully, was  material  to  the  investigation 
being  carried  on  by  the  Subcommittee.  D.C. 
Code  1951,  §  22-2501.  U.S.  v  Lattimore,  215 
F.2d  847,  1954  U.S.  App.  LEXIS  2905  (C.A.D.C. 
1954). 

Generally,  a  belief  as  to  falsity  of  testimony 
may  be  inferred  by  jury  in  perjury  prosecution 
from  proof  of  falsity  itself,  although  in  some 
cases  this  may  not  be  so,  as,  for  instance,  where 
testimony  concerns  a  triviality  or  an  occurrence 
of  long  before.  D.C.  Code  1951,  §  22-2501. 
Young  V  U.S.,  212  F.2d  236,  1954  U.S.  App. 
LEXIS  3353  (C.A.D.C.  1954). 

Questions  of  law  and  fact. 

Jury  determines  trustworthiness  of  corrobo- 
rative evidence,  be  it  direct  or  circumstantial, 
in  perjury  case.  D.C.  Code  §  22-2501.  Hsu  v. 
United  States,  392  A.2d  972,  1978  D.C.  App. 
LEXIS  321  (1978). 

Review. 

Where,  upon  prior  appeal,  Court  of  Appeals 
had  disposed  of  question  as  to  whether  perjury 
indictment  could  properly  be  drawn  under  per- 
jury statute  of  District  of  Columbia  rather  than 
under  federal  perjury  statute,  and  its  ruling 
had  been  left  undisturbed  by  Supreme  Court 
when  it  reversed.  Court  of  Appeals  would  not 
reopen  question  on  appeal  after  second  trial 
under  same  indictment.  18  U.S.C.  §  1621;  D.C. 
Code  1951,  §  22-2501.  Christoffel  v  U.S.,  200 
F2d  734,  1952  U.S.  App.  LEXIS  2357  (C.A.D.C. 
1952). 

On  appeal  from  conviction  for  perjury  before 
congressional  committee,  record  established 
that  offer  actually  made  by  defendant  had  been 
of  remaining  portions  of  his  own  testimony 
before  committee  rather  than,  as  contended, 
that  of  proceedings  immediately  preceding  his 
own  testimony,  and  therefore  claim  of  error  in 
rejecting  offer  of  proceedings  immediately  pre- 
ceding defendant's  testimony  before  committee 
could  not  be  upheld.  D.C.  Code  1951,  §  22- 
2501.  Christoffel  v  U.S.,  200  F.2d  734,  1952 
U.S.  App.  LEXIS  2357  (C.A.D.C.  1952). 

Defendant  preserved  for  appellate  review  his 
claim  that  his  conviction  for  perjury  was  ob- 
tained in  violation  of  the  two-witness  rule, 
which  provides  that  the  uncorroborated  oath  of 
one  witness  is  not  enough  to  establish  the 
falsity  of  the  statement  at  issue,  even  though 
defendant  failed  to  invoke  the  rule  by  name  in 
trial  court;  it  was  enough  that  defendant  moved 
for  a  judgment  of  acquittal  on  the  ground, 
among  others,  that  the  government  had  not 
presented  sufficient  evidence  that  his  state- 
ments were  false.  Gaffney  v.  United  States,  980 
A.2d  1190,  2009  D.C.  App.  LEXIS  464  (2009). 


728 


Perjurt,  Related  Offenses 


§  22-2403 


Error  in  trial  court's  admission  of  accom- 
plice's confession  that  he  committed  murder 
armed  with  rifle  was  not  harmless,  in  trial  for 
perjury  arising  out  of  defendant's  testimony  at 
accomplice's  murder  trial  that  accomplice  was 
not  one  of  two  shooters,  even  though  there  was 
testimony  that  bullet  casings  found  at  scene 
came  from  same  rifle  recovered  from  building  in 
which  accomplice  was  arrested;  confession  was 
only  evidence  apart  from  defendant's  statement 
to  police  that  accomplice  was  shooter,  and  con- 
nection between  accomplice  and  rifle  was  tenu- 
ous at  best,  in  that  building  was  not  identified 
as  accomplice's  residence,  and  defendant  and 
accomplice  were  not  in  room  where  rifle  was 
found.  Davis  v.  United  States,  848  A.2d  596, 
2004  D.C.  App.  LEXIS  200  (2004). 

Right  to  representation  by  counsel. 

Understanding  of  likely  consequences,  in  per- 
jury-felony case,  of  attempting  self  representa- 
tion could  not  be  inferred  from  court's  question- 
ing defendant  about  familiarity  with  jury  trials 
in  general,  reading  indictment  to  defendant  at 
arraignment,  referring  on  occasion  to  perjury 
as  felony,  explaining  necessity  of  fingerprint- 
ing, imposing  sizable  bond,  and  specifically 
apprising  defendant  of  his  right  to  counsel. 
D.C.  Code  §  22-2501;  U.S.  Const.  Amend.  6. 
Hsu  V  United  States,  392  A.2d  972,  1978  D.C. 
App.  LEXIS  321  (1978). 

Fact  that  accused  had  Ph.D.  in  engineering 
did  not  establish  that  he  knowingly  and  intel- 
ligently waived  counsel  when  charged  with 
felony  perjury  D.C.  Code§  22-2501;  U.S. 
Const.  Amend.  6.  Hsu  v  United  States,  392 
A.2d  972,  1978  D.C.  App.  LEXIS  321  (1978). 

It  was  not  denial  of  effective  assistance  of 
counsel  for  defendant's  trial  counsel  to  make  a 


conscientious  decision  not  to  put  on  alibi  testi- 
mony which,  after  investigation,  he  became 
convinced  would  be  perjured.  D.C.  Code  §  22- 
2501.  Herbert  v  United  States,  340  A.2d  802, 
1975  D.C.  App.  LEXIS  416  (1975). 

Verdict. 

Where  counts  charging  perjury  were  merged 
and  it  could  not  be  determined  upon  which  false 
statement  in  application  for  certificate  of  title 
the  jury  rested  its  general  verdict,  but  verdict  if 
upon  statement  as  to  liens  would  not  support 
sentence,  judgment  of  conviction  was  subject  to 
reversal.  D.C.  Code  1940,  §§  22-2501,  40-701  to 
715,  40-702,  40-714.  Shelton  v  U.S.,  165  F.2d 
241,  1947  U.S.  App.  LEXIS  2058  (1947). 

Weight  and  sufficiency  of  evidence. 

Evidence  was  sufficient  to  sustain  conviction 
for  perjury.  D.C.  Code  1951,  §  22-2501.  Doto  v 
U.S.,  223  F.2d  309,  1955  U.S.  App.  LEXIS  3955 
(C.A.D.C.  1955). 

Perjury  conviction  can  be  sustained  only  if 
jury  could  reasonably  believe  that  there  was  no 
reasonable  doubt  as  to  defendant's  guilt.  D.C. 
Code  1951,  §  22-2501.  Young  v  U.S.,  212  F.2d 
236,  1954  U.S.  App.  LEXIS  3353  (C.A.D.C. 
1954). 

Perjury  conviction  was  sustained  by  evi- 
dence. D.C.  Code  1951,  §  22-2501.  Young  v 
U.S.,  212  F.2d  236,  1954  U.S.  App.  LEXIS  3353 
(C.A.D.C.  1954). 

Evidence  sustained  conviction  of  defendant 
for  perjury  for  testifying  under  oath  before 
Investigating  Subcommittee  of  the  Senate 
Committee  on  Expenditures  in  the  Executive 
Departments  that  he  had  only  one  bank  ac- 
count. D.C.  Code  1940,§  22-2501.  Maragon  v. 
U.S.,  187  F.2d  79,  1950  U.S.  App.  LEXIS  2343 
(C.A.D.C.  1950). 


§  22-2403.  Subornation  of  perjury. 

A  person  commits  the  offense  of  subornation  of  perjury  if  that  person  wilfully 
procures  another  to  commit  perjury.  Any  person  convicted  of  subornation  of 
perjury  shall  be  fined  not  more  than  $5,000  or  imprisoned  for  not  more  than  10 
years,  or  both. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  402,  29  DCR  3976.) 

Prior  Codifications.  —  1981  Ed.,  §  22-  legislative  history  of  D.C.  Law  4-164,  see  His- 
2512.  torical  and  Statutory  Notes  following  §  22- 

Legislative  history  of  Law  4-164.  —  For  2401. 

CASE  NOTES 


Analysis  Indictment  and  information. 

Nature  and  elements  of  crime. 
Admissibility  of  evidence.  Presumptions  and  burden  of  proof. 

Attorney  and  client.  Sentence  and  judgment. 

Habeas  corpus  relief.  Weight  and  sufficiency  of  evidence. 
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Witness  tampering. 

Admissibility  of  evidence. 

In  prosecution  for  subornation  of  perjured 
testimony  given  before  subcommittee  of  Senate 
committee  investigating  national  defense  pro- 
gram, transcript  made  from  shorthand  notes  of 
the  testimony  was  evidence  of  what  witness 
had  said,  but  was  not  the  only  admissible 
evidence  concerning  it,  and  testimony  by  chief 
counsel  who  had  examined  witness  before  sub- 
committee as  to  what  witness  had  sworn  to  was 
equally  competent,  and  was  admissible 
whether  given  before  or  after  the  transcript 
was  received  in  evidence.  D.C.  Code  1940,  §  22- 
2501.  Meyers  v.  U.S.,  171  F.2d  800,  1948  U.S. 
App.  LEXIS  3202  (C.A.D.C.  1948). 

In  prosecution  for  subornation  of  perjured 
testimony  given  before  subcommittee  of  Senate 
committee  investigating  national  defense  pro- 
gram, testimony  by  chief  counsel  of  senatorial 
committee  as  to  what  witness  had  sworn  to  was 
not  barred  under  the  best  evidence  rule,  and  it 
was  not  unfair  or  prejudicial  to  permit  tran- 
script of  testimony  given  before  the  subcommit- 
tee to  be  introduced  after  chief  counsel  had 
testified  though  counsel  testified  early  in  pro- 
tracted trial  and  transcript  was  introduced 
near  its  close,  since  both  methods  of  proving  the 
perjury  were  permissible,  and  prosecution 
could  present  its  proof  in  any  order  it  chose. 
D.C.  Code  1940,  §  22-2501.  Meyers  v.  U.S.,  171 
F.2d  800,  1948  U.S.  App.  LEXIS  3202  (C.A.D.C. 
1948). 

Attorney  and  client. 

Counsel  are  not  exempt  from  prosecution 
under  statutes  denouncing  crimes  of  obstruc- 
tion of  justice  and  subornation  of  perjury.  D.C. 
Code  §  22-2501.  Herbert  v.  United  States,  340 
A.2d  802,  1975  D.C.  App.  LEXIS  416  (1975). 

Habeas  corpus  relief. 

Error,  if  any,  in  District  Court's  holding  that 
three  Senators  present  when  a  witness,  alleged 
to  have  been  suborned  to  commit  perjury,  made 
alleged  false  statements  to  Senate  sub-commit- 
tee of  special  committee,  were  qualified  mem- 
bers of  such  committee,  was  mere  eiTor  of  law, 
not  subject  to  attack  by  habeas  corpus  or  mo- 
tion to  vacate  judgment  and  sentence  on  con- 
viction for  suborning  perjury  before  such  com- 
mittee. 18  U.S.C.  §  2255;  D.C.  Code  1940, 
§  22-2501.  Meyers  v  U.S.,  181  F.2d  802,  1950 
U.S.  App.  LEXIS  2706  (C.A.D.C.  1950). 

Indictment  and  information. 

Conviction  under  count  charging  subornation 
of  perjury  by  witness  in  testimony  before  sub- 
committee of  Senate  committee  investigating 
national  defense  program  could  not  stand  if 
witness  did  not  in  fact  testify  as  count  charged 
that  he  did,  no  matter  how  unorthodox,  unpa- 
triotic, reprehensible  or  criminal  defendant's 


conduct  might  have  been.  D.C.  Code,  1940, 
§  22-2501.  Meyers  v.  U.S.,  171  F.2d  800,  1948 
U.S.  App.  LEXIS  3202  (C.A.D.C.  1948). 

Indictment  for  subornation  of  perjury  com- 
mitted in  connection  with  inquiry  by  subcom- 
mittee of  Senate  committee  investigating  na- 
tional defense  program  could  properly  be  laid 
under  District  of  Columbia  perjury  statute,  and 
it  was  not  necessary  that  the  indictment  be 
brought  under  federal  perjury  statute.  D.C. 
Code  1940,  §  22-2501;  18  U.S.C.  §§  1621, 
1622.  Meyers  v.  U.S.,  171  F.2d  800,  1948  U.S. 
App.  LEXIS  3202  (C.A.D.C.  1948). 

Nature  and  elements  of  crime. 

One  cannot  be  convicted  of  suborning  a  per- 
jury if  there  was  no  perjury  or  if  the  alleged 
perjurious  statement  actually  was  not  made  by 
alleged  perjurer.  D.C.  Code  1940,  §  22-2501. 
Meyers  v.  U.S.,  171  F2d  800,  1948  U.S.  App. 
LEXIS  3202  (C.AD.C.  1948). 

In  prosecution  under  count  charging  subor- 
nation of  perjury  by  witness  in  testimony  before 
subcommittee  of  Senate  committee  investigat- 
ing national  defense  program,  whether  witness 
represented  to  subcommittee  that  defendant 
was  not  financially  interested  in  or  connected 
with  certain  company  was  to  be  determined  by 
finding  the  meaning  or  significance  which  was 
fairly  attributable  to  all  testimony  of  witness 
before  subcommittee.  D.C.  Code  1940,  §  22- 
2501.  Meyers  v  U.S.,  171  F2d  800,  1948  U.S. 
App.  LEXIS  3202  (C.A.D.C.  1948). 

Offenses  of  subornation  of  perjury  and  ob- 
struction of  justice  each  required  proof  of  an 
element  the  other  did  not,  and  thus  the  offenses 
did  not  merge;  subornation  of  perjury  dealt 
with  wide  variety  of  statements  under  oath, 
covered  multitude  of  instances  which  would  not 
be  reached  by  obstruction  of  justice  statute,  and 
obstruction  of  justice  covered  far  more  than 
attempts  to  seek  false  testimony.  D.C.  Code 
1981,  §§  22-722,  22-2512.  Riley  v.  United 
States,  647  A.2d  1165,  1994  D.C.  App.  LEXIS 
169  (1994). 

Presumptions  and  burden  of  proof. 

To  establish  that  defendant  committed  sub- 
ornation of  perjury,  prosecution  is  required  to 
prove  that  defendant  knew  or  believed  that 
testimony  of  witness  about  to  be  given  will  be 
false.  D.C.  Code  1981,  §  22-2512.  Riley  v. 
United  States,  647  A.2d  1165,  1994  D.C.  App. 
LEXIS  169  (1994). 

Proof  that  person  allegedly  contacted  by  de- 
fendant was  witness  or  potential  witness  in 
case  pending  in  superior  court  was  required  to 
support  conviction  for  witness  tampering.  D.C. 
Code  1981,  §  22-722.  Smith  v.  United  States, 
591  A.2d  229,  1991  D.C.  App.  LEXIS  118  (1991). 

In  order  to  prove  subornation  of  perjury, 
wilful  procurance  of  another  to  commit  perjury 
may  be  proved  by  one  person's  testimony,  but 
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perjury  must  still  be  proved  by  two  witnesses, 
or  by  one  witness  with  corroborating  evidence. 
D.C.  Code  1981,  §  22-2512.  Jenkins  v.  United 
States,  500  A.2d  1019,  1985  D.C.  App.  LEXIS 
565  (1985). 

Sentence  and  judgment. 

Where  defendant  was  convicted  on  three 
counts,  each  of  which  charged  subornation  of 
perjury,  but  received  only  one  sentence,  judg- 
ment of  conviction  would  be  affirmed  if  defen- 
dant was  properly  convicted  on  any  one  of  the 
three  counts.  D.C.  Code  1940,  §  22-2501.  Mey- 
ers V  U.S.,  171  F.2d  800,  1948  U.S.  App.  LEXIS 
3202  (C.A.D.C.  1948). 

Weight  and  sufficiency  of  evidence. 

In  prosecution  for  subornation  of  perjured 
testimony  given  by  witness  before  subcommit- 
tee of  Senate  committee  investigating  national 
defense  program,  evidence  sustained  conviction 
under  count  charging  that  witness  wilfully  and 
falsely  told  subcommittee  that  defendant  was 
not  financially  interested  in  or  connected  with 
aviation  corporation,  and  that  defendant  sub- 
orned the  perjury.  D.C.  Code  1940  §  22-2501. 
Meyers  v  U.S.,  171  F.2d  800,  1948  U.S.  App. 
LEXIS  3202  (C.A.D.C.  1948). 

In  prosecution  for  subornation  of  perjured 
testimony  given  by  witness  before  subcommit- 
tee of  Senate  committee  investigating  national 
defense  program,  evidence  sustained  conviction 
under  count  charging  that  witness  wilfully  tes- 
tified falsely  that  cost  of  redecorating  apart- 
ment of  defendant  in  Washington,  D.C,  was  a 
gift  from  witness.  D.C.  Code  1940,  §  22-2501. 
Meyers  v.  U.S.,  171  F.2d  800,  1948  U.S.  App. 
LEXIS  3202  (C.A.D.C.  1948). 

In  prosecution  for  subornation  of  perjured 
testimony  given  by  witness  before  subcommit- 
tee of  Senate  committee  investigating  national 
defense  program,  evidence  sustained  conviction 
under  count  charging  that  witness  testified 
falsely  that  automobile  had  been  purchased  for 
aviation  corporation  when  in  fact  the  automo- 
bile had  been  purchased  for  the  personal  use  of 
defendant,  and  that  defendant  suborned  the 
perjury.  D.C.  Code  1940,  §  22-2501.  Meyers  v. 
U.S.,  171  F2d  800,  1948  U.S.  App.  LEXIS  3202 
(C.A.D.C.  1948). 

Evidence  that  defendant  charged  with  mur- 
der attempted  to  influence  testimony  of  person 
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who  had  accompanied  defendant  to  general 
area  of  killing  was  sufficient  to  establish  that 
that  person  was  a  "witness"  within  meaning  of 
witness  tampering  statute;  person  had  knowl- 
edge of  relevant  facts  immediately  surrounding 
offense  and  could  reasonably  be  expected  to 
testify  concerning  them.  D.C.  Code  1981,  §  22- 
722.  Smith  v  United  States,  591  A.2d  229,  1991 
D.C.  App.  LEXIS  118  (1991). 

Testimony  of  defendant's  sister,  that  she  had 
lied  in  testifying  before  grand  jury  that  she  had 
purchased  automobile  with  her  own  money  and 
that  defendant  had  told  her  to  make  such 
statements  to  grand  jury,  was  sufficient  to  sus- 
tain defendant's  conviction  for  subornation  of 
perjury,  where  two  other  witnesses  testified 
that  defendant,  rather  than  his  sister,  had  paid 
for  automobile.  D.C.  Code  1981,  §  22-2512. 
Jenkins  v  United  States,  500  A.2d  1019,  1985 
D.C.  App.  LEXIS  565  (1985). 

Witness  tampering. 

Person  who  had  no  knowledge  of  murder 
charges  against  defendant  but  who  was  ap- 
proached by  defendant  in  attempt  to  get  that 
person  to  testify  favorably  to  defendant  at  mur- 
der trial  could  be  considered  a  "witness"  for 
purposes  of  witness  tampering  charges.  D.C. 
Code  1981,  §  22-722.  Smith  v  United  States, 
591  A.2d  229, 1991  D.C.  App.  LEXIS  118  ( 1991). 

Statute  prohibiting  subornation  of  perjury, 
dealing  with  wide  variety  of  statements  under 
oath,  covers  instances  which  would  not  be 
reached  by  witness  tampering  statute,  and  wit- 
ness tampering  statute  covers  more  than  at- 
tempts to  seek  false  testimony.  18  U.S.C. 
§  1503;  D.C.  Code  1981,  §  22-722;  §  22-703 
(repealed).  Smith  v  United  States,  591  A.2d 
229,  1991  D.C.  App.  LEXIS  118  (1991). 

Person  who  was  approached  by  defendant  in 
attempt  by  defendant  to  get  him  to  testify 
favorably  in  pending  murder  prosecution  be- 
came knowledgeable  of  facts  material  to  pend- 
ing litigation,  and  was  a  "witness"  for  purposes 
of  witness  tampering  statute  when  defendant 
contacted  him  for  a  second  and  third  time,  by 
becoming  aware  of  defendant's  consciousness  of 
guilt  in  seeking  fabricated  testimony.  D.C.  Code 
1981,  §  22-722.  Smith  v.  United  States,  591 
A.2d  229,  1991  D.C.  App.  LEXIS  118  (1991). 


(a)  A  person  commits  the  offense  of  false  swearing  if  under  oath  or 
affirmation  he  or  she  wilfully  makes  a  false  statement,  in  writing,  that  is  in 
fact  material  and  the  statement  is  one  which  is  required  by  law  to  be  sworn  or 
affirmed  before  a  notary  public  or  other  person  authorized  to  administer  oaths. 

(b)  Any  person  convicted  of  false  swearing  shall  be  fined  not  more  than 
$2,500  or  imprisoned  for  not  more  than  3  years,  or  both. 
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(Dec.  1,  1982,  D.C.  4-164,  §  403,  29  DCR  3976.) 


Cross  references.  —  Compromises  and 
agreements  concerning  recordation  tax  on 
deeds,  penalties  for  certain  acts,  see  §  42-1110. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2513. 


Legislative  history  of  Law  4-164.  —  For 

legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2401. 


§  22-2405.  False  statements. 

(a)  A  person  commits  the  offense  of  making  false  statements  if  that  person 
wilfully  makes  a  false  statement  that  is  in  fact  material,  in  writing,  directly  or 
indirectly,  to  any  instrumentality  of  the  District  of  Columbia  government, 
under  circumstances  in  which  the  statement  could  reasonably  be  expected  to 
be  relied  upon  as  true;  provided,  that  the  writing  indicates  that  the  making  of 
a  false  statement  is  punishable  by  criminal  penalties  or  if  that  person  makes 
an  affirmation  by  signing  an  entity  filing  or  other  document  under  Title  29  of 
the  District  of  Columbia  Official  Code,  knowing  that  the  facts  stated  in  the 
filing  are  not  true  in  any  material  respect  or  if  that  person  makes  an 
affirmation  by  signing  a  declaration  under  §  1-1061.13,  knowing  that  the  facts 
stated  in  the  filing  are  not  true  in  any  material  respect; 

(b)  Any  person  convicted  of  making  false  statements  shall  be  fined  not  more 
than  $1,000  or  imprisoned  for  not  more  than  180  days,  or  both.  A  violation  of 
this  section  shall  be  prosecuted  by  the  Attorney  General  for  the  District  of 
Columbia  or  one  of  the  Attorney  General's  assistants. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  404,  29  DCR  3976;  Aug.  20,  1994,  D.C.  Law 
10-151,  §  113(e),  41  DCR  2608;  July  2,  2011,  D.C.  Law  18-378,  §  3(e),  58  DCR 
1720;  June  5,  2012,  D.C.  Law  19-137,  §  121(b),  59  DCR  2542.) 


Cross  references.  —  Adult  protective  ser- 
vices, penalties  and  enforcement,  see  §  7-1912. 

Beneficial  owners,  directors,  or  officers  of 
domestic  stock  insurance  companies;  state- 
ments required  by,  see  §  31-603. 

Class  1  or  class  2  property  certification,  false 
statements,  see  §  42-1102. 

Compulsory  school  attendance,  penalty  for 
failure  to  provide  correct  information,  see 
§  361-206. 

Financing  statement  or  other  filing,  false 
statement,  see  §  41-204. 

Firearms  control,  false  information  violating 
law,  see  §  7-2507.04. 

Lower  income  homeownership  tax  abatement 
and  incentives,  false  statements,  see  §§  47- 
3504,  47-3506. 

Medicaid  Provider  Fraud  Prevention  Act, 
civil  penalties  for  violating,  see  §  4-803. 

Medicaid  Provider  Fraud  Prevention  Act, 
penalties  for  violation,  see  §  4-802. 

Motor  vehicle  liens,  false  statements  as  to 
liens  on  motor  vehicles,  see  §  50-1215. 

Motor  vehicle  registration,  unlawful  acts  con- 
cerning, see  §  50-1501.04. 

No  fault  motor  vehicle  insurance,  false  state- 
ments relating  to,  see  §  31-2413. 


Partnership  certificate  execution,  false  state- 
ment, see  §  33-202.04. 

Probate  and  Administration  of  Decedent's 
Estates,  verification  of  writings  required  by 
Title  20,  see  §  20-102. 

Professional  engineers,  unlawful  acts,  see 
§  47-2886.14. 

Qualified  lower  income  homeownership 
households,  adriiinistration  and  enforcement  of 
provisions,  see  §  47-3504. 

Qualifying  nonprofit  housing  organizations, 
administration  and  enforcement  of  provisions, 
see  §  47-3506. 

Real  property  assessment  and  tax,  deduc- 
tions from  estimated  market  values  of  proper- 
ties owned  by  single  families  or  cooperative 
housing  associations,  false  statements,  see 
§  47-850. 

Tax  deed  recordation,  penalty  for  certain  acts 
in  relation  to  compromises  and  agreements 
concerning  recordation  tax  on  deeds,  see  §  42- 
1110. 

Tuition  required  of  nonresident  attending 
public  school  in  district,  false  statements,  see 
§  38-303. 

Unemployment  compensation,  penalty  for 
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false  statements  or  representations,  see  §  51- 
119. 

Veterinary  medicine,  prohibited  acts  concern- 
ing practice,  see  §  3-514. 

Vital  statistics,  false  reports,  see  §  7-225. 

Wastewater  control,  falsifying  information, 
see  §  8-105.04. 

Water  pipes  or  sewers,  false  claims  for  com- 
pensation for  repair,  see  §  8-205. 

Workers'  compensation  benefits  or  payment, 
penalty  for  false  statement  to  obtain,  see  §  32- 
1533. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2514. 

Effect  of  amendments.  —  D.C.  Law  18- 
378,  in  subsec.  (a),  inserted  "or  if  that  person 
makes  an  affirmation  by  signing  an  entity  filing 
or  other  document  under  Title  29  of  the  District 
of  Columbia  Official  Code,  knowing  that  the 
facts  stated  in  the  filing  are  not  true  in  any 
material  respect ";  and,  in  subsec.  (b),  added  the 
second  sentence. 

D.C.  Law  19-137,  in  subsec.  (a),  substituted 
"or  if  that  person  makes  an  affirmation  by 
signing  a  declaration  under  §  1-1061.13,  know- 
ing that  the  facts  stated  in  the  filing  are  not 
true  in  any  material  respect"  for  "respect". 

Temporary  Amendment  of  Section.  — 
Section  121(b)  of  D.C.  Law  19-88,  in  subsec.  (a), 
substituted  "or  if  that  person  makes  an  affir- 
mation by  signing  a  declaration  under  section 
113  of  the  Uniform  Military  and  Overseas  Vot- 
ers Temporary  Act  of  2011,  passed  on  2nd 
reading  on  December  6,  2011  (Enrolled  version 
of  Bill  19-547),  knowing  that  the  facts  stated  in 
the  filing  are  not  true  in  any  material  respect." 
for  a  period. 

Section  302(b)  of  D.C.  Law  19-88  provided 
that  the  act  shall  expire  after  225  days  of  its 
having  taken  effect. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  113(e)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  121(b)  of  Comprehensive  Military 
and  Overseas  Voters  Accommodation  Emer- 


gency Act  of  2011  (D.C.  Act  19-230,  November 
16,  2011,  58  DCR  9942). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  121(b)  of  Comprehensive  Military 
and  Overseas  Voters  Accommodation  Congres- 
sional Review  Emergency  Amendment  Act  of 
2012  (D.C.  Act  19-310,  February  22,  2012,  59 
DCR  1688). 

Legislative  history  of  Law  4-164.  —  For 
legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2401. 

Legislative  history  of  Law  10-151.  —  Law 

10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 
Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
tively. Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-151  became  effective  on  August  20, 
1994. 

Legislative  history  of  Law  18-378.  —  Law 

18-  378,  the  "District  of  Columbia  Official  Code 
Title  29  (Business  Organizations)  Enactment 
Act  of  2009",  was  introduced  in  Council  and 
assigned  Bill  No.  18-500,  which  was  referred  to 
the  Committee  on  Public  Services  and  Con- 
sumer Affairs.  The  Bill  was  adopted  on  first  and 
second  readings  on  December  7,  2010,  and 
December  21,  2010,  respectively.  Signed  by  the 
Mayor  on  February  27,  2011,  it  was  assigned 
Act  No.  18-724  and  transmitted  to  both  Houses 
of  Congress  for  its  review.  D.C.  Law  18-378 
became  effective  on  July  2,  2011. 

Legislative  history  of  Law  19-137.  —  Law 

19-  137,  the  "Comprehensive  Military  and  Over- 
seas Voters  Accommodation  Amendment  Act  of 
2012",  was  introduced  in  Council  and  assigned 
Bill  No.  19-356,  which  was  referred  to  the 
Committee  on  Government  Operations.  The 
Bill  was  adopted  on  first  and  second  readings 
on  February  7,  2012,  and  March  6,  2012,  re- 
spectively. Signed  by  the  Mayor  on  March  27, 
2012,  it  was  assigned  Act  No.  19-334  and  trans- 
mitted to  both  Houses  of  Congress  for  its  re- 
view. D.C.  Law  19-137  became  effective  on  June 
5,  2012. 


733 


§  22-2501 


Criminal  Offenses  and  Penalties 


Chapter  25.  PossEssroN  of  Implements  of  Crime. 


Sec. 

22-2501.  Possession  of  implements  of  crime; 
penalty. 


§  22-2501.  Possession  of  implements  of  crime;  penalty. 

No  person  shall  have  in  his  or  her  possession  in  the  District  any  instrument, 
tool,  or  implement  for  picking  locks  or  pockets,  with  the  intent  to  use  such 
instrument,  tool,  or  implement  to  commit  a  crime.  Whoever  violates  this 
section  shall  be  imprisoned  for  not  more  than  180  days  and  may  be  fined  not 
more  than  $1,000,  unless  the  violation  occurs  after  he  or  she  has  been 
convicted  in  the  District  of  a  violation  of  this  section  or  of  a  felony,  either  in  the 
District  or  another  jurisdiction,  in  which  case  he  or  she  shall  be  imprisoned  for 
not  less  than  one  year  nor  more  than  5  years. 

(June  29,  1953,  67  Stat.  97,  ch.  159,  §  209(a);  Aug.  5,  1981,  D.C.  Law  4-29, 
§  604(a)(2),  28  DCR  3081;  Nov.  17,  1981,  D.C.  Law  4-52,  §  3(g),  28  DCR  4348; 
May  21,  1994,  D.C.  Law  10-119,  §  9(c),  41  DCR  1639;  Aug.  20,  1994,  D.C.  Law 
10-151,  §  110(b),  41  DCR  2608;  June  3,  1997,  D.C.  Law  11-275,  §  11,  44  DCR 
1408.) 


Cross  references.  —  District  defined,  see 
§  1-201.03. 

Minimum  sentences,  convictions  under  this 
section,  see  §  24-403. 

Sentencing,  supervised  release,  and  good 
time  credit  for  felonies  under  this  section  com- 
mitted on  or  after  August  5,  2000,  see  §  24- 
403.01. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
3601. 

1973  Ed.,  §  22-3601. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  110(b)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

Legislative  history  of  Law  4-29.  —  Law 
4-29,  the  "District  of  Columbia  Uniform  Con- 
trolled Substances  Act  of  1981,"  was  introduced 
in  Council  and  assigned  Bill  No.  4-123,  which 
was  referred  to  the  Committee  on  the  Judiciary. 
The  Bill  was  adopted  on  first  and  second  read- 
ings on  May  5,  1981,  and  May  19,  1981,  respec- 
tively. Signed  by  the  Mayor  on  June  9,  1981,  it 
was  assigned  Act  No.  4-51  and  transmitted  to 
both  Houses  of  Congress  for  its  review. 

Legislative  history  of  Law  4-52.  —  Law 
4-52,  the  "Minors  Health  Consent  Regulation, 
District  of  Columbia  Sexual  Assault  Reform  Act 
of  1981,  District  of  Columbia  Uniform  Con- 
trolled Substances  Act  of  1981,  Traffic  Act 
Amendments  Act  of  1981,  District  of  Columbia 
Traffic  Adjudication  Act,  District  of  Columbia 
Law  Enforcement  Act,  and  Statehood  Constitu- 


tional Convention  Initiative  of  1979  Amend- 
ment of  1981"  was  introduced  in  Council  and 
assigned  Bill  No.  4-270,  which  was  referred  to 
the  Committee  on  Human  Services.  The  Bill 
was  adopted  on  first  and  second  readings  on 
July  28,  1981  and  September  15,  1981  respec- 
tively. Signed  by  the  Mayor  on  September  25, 
1981,  it  was  assigned  Act  No.  4-89  and  trans- 
mitted to  both  Houses  of  Congress  for  its  re- 
view. 

Legislative  history  of  Law  10-119.  —  Law 

10-119,  the  "Anti-Gender  Discriminatory  Lan- 
guage Criminal  Offenses  Amendment  Act  of 
1994,"  was  introduced  in  Council  and  assigned 
Bill  No.  10-332,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  February 
1,  1994,  and  March  1,  1994,  respectively. 
Signed  by  the  Mayor  on  March  17,  1994,  it  was 
assigned  Act  No.  10-209  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-119  became  effective  on  May  21,  1994. 

Legislative  history  of  Law  10-151.  —  Law 
10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 
Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
tively. Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-151  became  effective  on  August  20, 
1994. 
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Legislative  history  of  Law  11-275.  —  Law 

11-275,  the  "Second  Criminal  Code  Technical 
Amendments  Act  of  1996,"  was  introduced  in 
Council  and  assigned  Bill  No.  11-909,  which 
was  referred  to  the  Committee  of  the  Whole. 
The  Bill  was  adopted  on  first  and  second  read- 


ings on  November  7,  1996,  and  December  3, 
1996,  respectively.  Signed  by  the  Mayor  on 
December  24,  1996,  it  was  assigned  Act  No. 
11-520  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  11-275  became 
effective  on  June  3,  1997. 
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Admissibility  of  evidence. 
Admissions  and  confessions. 
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Bail  pending  appeal. 
Construction  and  application. 
Defenses. 
Expert  witnesses. 
Indictment  and  information. 
Interstate  commerce  interests. 
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Review. 

Search  and  seizure. 
Sentence  and  punishment. 
Validity 

Validity  of  related  laws. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

An  accused  person's  prior  possession  of  the 
physical  means  of  committing  the  crime  is  some 
evidence  of  the  probability  of  guilt  and  is  there- 
fore admissible.  Sparks  v.  United  States,  755 
A.2d  394,  2000  D.C.  App.  LEXIS  109  (2000). 

Questions  by  the  state,  in  prosecution  of 
defendant  for  possession  of  implements  of  a 
crime  based  on  possession  of  marijuana  smok- 
ing pipe,  with  respect  to  defendant's  marijuana 
smoking  habits  were  proper,  as  they  went  both 
to  defendant's  motive  for  having  the  pipe  and 
his  intent  to  use  it  as  a  narcotics  implement, 
and  were  therefore  necessary  to  establish  the 
requisite  criminal  intent  to  sustain  a  conviction 
for  the  offense.  D.C.  Code  §  22-3601.  Williams 
V.  United  States,  427  A.2d  901,  1980  D.C.  App. 
LEXIS  424  (1980),  writ  of  certiorari  denied  by 
450  U.S.  1043,  101  S.  Ct.  1763,  68  L.  Ed.  2d 
241,  1981  U.S.  LEXIS  1603,  49  U.S.L.W.  3743 
(1981). 

In  prosecution  for  robbery  and  possession  of 
implements  of  crime  in  connection  with  alleged 
robbery  by  pickpocket,  jury  was  as  competent 
as  police  officer  to  conclude  that  defendant's 
activities  were  or  were  not  consistent  with 
modus  operandi  of  pickpockets  as  described  by 
the  officer,  and  thus  admission  of  officer's  testi- 
mony that  defendant's  activities  were  part  of  "a 
classic  team  effort"  was  improper.  Lampkins  v. 
United  States,  401  A.2d  966,  1979  D.C.  App. 
LEXIS  355  (1979). 


In  view  of  defendant's  failure  to  move  to 
suppress  narcotics  paraphernalia  before  trial, 
absent  showing  of  plain  error,  admission  of 
narcotics  paraphernalia  into  evidence  and  de- 
nial of  motion  for  judgment  of  acquittal  of 
possession  of  narcotics  paraphernalia  were  not 
errors.  D.C.  Code  SCR,  Criminal  Rules  12(b)(3), 
41(g);  D.C.  Code  §§  22-3601,  23-104(a)(2). 
Brown  v.  United  States,  289  A.2d  891,  1972 
D.C.  App.  LEXIS  370  (1972). 

Admissions  and  confessions. 

Defendant  convicted  of  possession  of  imple- 
ments of  crime  was  entitled  to  remand  to  de- 
termine whether  he  had  been  warned  of  his 
constitutional  rights  by  arresting  officers  before 
making  incriminating  statements.  D.C.  Code 
§§  22-3601,  33-402.  Johnson  v.  United  States, 
255  A.2d  494,  1969  D.C.  App.  LEXIS  279  (App. 
1969). 

Arrest. 

Police  officers  who  were  on  routine  investiga- 
tion of  report  that  heroin  was  being  "capped"  at 
rooming  house  and  who  saw  paraphernalia 
used  by  narcotics  addicts  in  room  from  public 
hallway  to  which  they  had  been  properly  ad- 
mitted had  probable  cause  to  enter  the  room  to 
arrest  defendant,  and  having  done  so,  properly 
seized  heroin  found  in  envelope  and  the  para- 
phernaha.  26  U.S.C.  (I.R.C.1954)  §  4704(a); 
D.C.  Code  1951,  §§  4-140,  22-3601,  23-306, 
33-416.  Jennings  v.  U.S.,  247  F.2d  784,  1957 
U.S.  App.  LEXIS  5065  (C.A.D.C.  1957). 

Where  officers  making  routine  check,  at  hotel 
owner's  invitation,  noticed  readily  apparent 
and  accessible  crack  in  door  of  guest  room, 
officers'  act  of  looking  through  crack  was  not  an 
unreasonable  search,  and  narcotics  parapher- 
nalia observed  through  crack  in  door  and  in 
officers'  plain  view  provided  officers  with  prob- 
able cause  for  ensuing  rooftop  surveillance  and 
subsequent  arrests.  D.C.  Code  §  22-3601;  U.S. 
Const.  Amend.  4.  Borum  v.  U.S.,  318  A.2d  590, 
1974  D.C.  App.  LEXIS  409  (1974). 

Where  a  concededly  reliable  informer  gave 
tip  based  on  personal  knowledge  which  de- 
scribed defendant  in  great  detail,  and  he  gave 
defendant's  alias  and  his  present  location  and 
before  arrest  officers  were  able  to  corroborate 
the  informant's  tip  in  every  detail  with  the 
exception  of  actual  possession  of  narcotics, 
probable  cause  was  established  and  narcotics 
and  implements  seized  from  defendant  at  time 
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of  arrest  did  not  need  to  be  suppressed.  D.C. 
Code  §§  22-3601,  33-402;  U.S.  Const.  Amend. 
4.  Banks  v.  United  States,  305  A.2d  256,  1973 
D.C.  App.  LEXIS  299  (1973). 

Where  officer  who  had  heard  radio  broadcast 
stating  that  three  subjects  were  using  narcotics 
in  automobile  parked  at  rear  of  warehouse 
went  to  the  location  and  saw  three  persons 
seated  in  automobile  matching  description 
which  had  been  broadcast,  officer  had  justifica- 
tion for  further  affirmative  action  and  his  de- 
termination to  identify  himself  as  police  officer 
and  open  the  car's  door  simultaneously,  while 
directing  the  occupants  to  get  out,  was  permis- 
sible, and  upon  observing  bottle-top  cooker  and 
full  sjrringe  on  floor  of  the  car,  seizure  of  the 
evidence  and  arrest  of  the  subjects  became 
appropriate  and  there  was  no  violation  of  con- 
stitutional right  to  be  protected  against  unrea- 
sonable search  and  seizure.  D.C.  Code  §§  22- 
3601,  33-402.  United  States  v.  Mitchell,  299 
A.2d  540,  1973  D.C.  App.  LEXIS  217  (1973). 

Officer's  observations  of  defendant,  who  was 
standing  beside  sink  in  his  employer's  restroom 
and  appeared  startled  upon  seeing  policeman, 
who  had  entered  in  order  to  use  the  restroom,  of 
defendant's  freezing  against  the  wall  and  of 
coin  purse  located  on  sink  and  similar  to  those 
in  which  officer  had  found  narcotics  in  the  past 
did  not  constitute  probable  cause  for  officer, 
who  admitted  that  he  had  no  reason  to  believe 
a  crime  was  being  committed  when  he  looked 
into  coin  purse,  to  arrest  defendant  prior  to  the 
search,  and  search,  which  revealed  narcotics 
paraphernalia  and  heroin,  was  therefore  in- 
valid. D.C.  Code  §§  22-3601,  33-402;  U.S. 
Const.  Amend.  4.  McWilliams  v.  United  States, 
298  A.2d  38,  1972  D.C.  App.  LEXIS  301  (1972). 

Where  police  officer  was  told  by  another  that 
defendant,  whom  officer  had  questioned,  had  a 
syringe  under  wig,  officer's  momentary  stop- 
ping of  defendant,  inquiry  about  wig,  and  re- 
quest to  defendant  to  remove  her  hat  were 
reasonable,  and  defendant's  denial  of  wearing  a 
wig  and  its  obvious  presence  furnished  inde- 
pendent observation  and  corroboration  which 
gave  rise  to  a  reasonable  basis  to  arrest  defen- 
dant and  seize  contents  of  her  hand,  which  she 
had  removed  from  beneath  wig  and  which  con- 
tained syringe  and  a  bag  of  methadone,  and  to 
seize  tin  foil  pack,  which  apparently  contained 
heroin,  from  starch  box  from  which  defendant 
began  to  eat  at  police  station.  D.C.  Code  §§  22- 
3601,  23-581,  33-402;  U.S.  Const.  Amend.  4. 
United  States  v.  Oliver,  297  A.2d  778,  1972  D.C. 
App.  LEXIS  286  (1972). 

Where  defendant,  who  had  been  questioned 
by  officer  on  another  matter,  was  still  in  view, 
three  blocks  away,  when  officer,  who  had  been 
told  that  defendant  had  syringe  under  wig, 
called  for  scout  car  and  stopped  defendant  and 
asked  if  she  was  wearing  a  wig,  defendant  had 
not  left  officer's  presence  in  such  a  way  as  to 


make  inoperative  statute  permitting  arrest 
without  a  warrant  if  officer  has  probable  cause 
to  believe  person  has  committed  or  is  commit- 
ting an  offense  in  his  presence.  D.C.  Code 
§§  22-3601,  23-581.  United  States  v.  Oliver, 
297  A.2d  778,  1972  D.C.  App.  LEXIS  286 
(1972). 

Where  arresting  officers  had  knowledge  that 
no  one  had  owner's  permission  to  occupy  par- 
ticular vacant  apartment,  officers  observed  bro- 
ken lock,  damaged  door  panel  and  the  opened 
door  of  the  apartment,  through  which  defen- 
dant and  companion  could  be  seen,  officers  had 
probable  cause  to  believe  that  defendant  and 
his  companion  had  made  unlawful  entry,  offi- 
cers' entry  into  apartment  without  warrant  to 
effect  arrest  was  justified  and  search  of  the 
premises  was  valid  as  incident  to  lawful  arrest. 
D.C.  Code  §§  22-3102,  22-3601,  23-104(a)(2). 
Jones  V.  United  States,  282  A.2d  561,  1971  D.C. 
App.  LEXIS  211  (1971). 

When  police  detectives  saw  narcotics  para- 
phernalia in  possession  of  defendants,  officers 
were  under  statutory  duty  to  arrest  the  offend- 
ers immediately.  D.C.  Code  §§  22-3102,  22- 
3601;  D.C.  Code  1961,  §§  33-402,  33- 
416a(b)(l)(B).  Keith  v.  United  States,  232  A.2d 
92,  1967  D.C.  App.  LEXIS  181  (App.  1967). 

A  small  crowbar,  three  pairs  of  pliers  and  two 
screw  drivers,  found  in  automobile  at  time  of  its 
owner's  arrest,  were  not  such  tools  as  are 
usually  employed  or  reasonably  may  be  em- 
ployed in  commission  of  crime  within  statute 
defining  as  a  vagrant  one  found  in  possession  of 
such  tools  without  satisfactorily  accounting 
therefor,  so  that  his  possession  thereof  was  not 
a  misdemeanor  committed  in  arresting  officer's 
presence,  as  required  to  justify  arrest  without 
warrant.  D.C.  Code  1951,  §  22-3302(2).  Green 
V.  District  of  Columbia,  91  A.2d  712,  1952  D.C. 
App.  LEXIS  217  (Cr.App.  1952). 

Bail  pending  appeal. 

Defendant's  motion  for  release  on  bond  pend- 
ing appeal  of  his  convictions  of  possession  of 
one  ounce  of  heroin  and  one  count  of  possession 
of  the  implements  of  crime  would  be  denied 
where  defendant  had  been  previously  convicted 
for  possession  of  heroin  and  while  on  probation 
he  committed  the  offenses  for  which  he  was 
convicted  and  was  charged  with  selling  heroin, 
in  that  defendant's  release  would  pose  a  danger 
to  the  community.  D.C.  Code  1973,  §§  22-3601, 
33-402;  18  U.S.C.  §  3148;  F.R.A.P.Rule  9(b),  18 
U.S.C.  United  States  v.  Anderson,  670  F.2d  328, 
1982  U.S.  App.  LEXIS  22238  (C.A.D.C.  1982). 

Construction  and  application. 

Lactose,  dextrose,  quinine  and  gelatin  cap- 
sules, even  though  possessing  special  proper- 
ties for  providing  bulk  to  heroin,  were  not 
"instruments,"  "tools"  or  "implements"  within 
statute  prohibiting  possession  of  any  instru- 
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merit,  tool  or  other  implement  which  is  usually 
employed  or  may  reasonably  be  employed  in 
the  commission  of  any  crime,  and  possession  of 
large  quantities  of  such  materials  by  owners  of 
retail  drugstore  was  not  a  criminal  act  under 
statute.  D.C.  Code  1940,  §  22-3301;  D.C.  Code 
§  22-3601.  Rosenberg  v.  United  States,  297 
A.2d  763,  1972  D.C.  App.  LEXIS  292  (1972). 

Defendant  could  be  convicted  of  possession  of 
narcotics  paraphernalia  under  statute  render- 
ing unlawful  a  possession  of  instruments  of  a 
crime,  even  though  no  criminal  statute  prohib- 
ited use  or  consumption  of  narcotics,  as  statute 
makes  it  unlawful  for  any  person  to  manufac- 
ture, possess,  or  have  under  his  control,  sell, 
prescribe,  administer,  disburse,  or  compound 
any  narcotic  drug.  D.C.  Code  §§  22-3601,  33- 
402(a).  Wheeler  v.  United  States,  276  A.2d  722, 
1971  D.C.  App.  LEXIS  310  (1971). 

Fact  that  only  possible  use  of  complete  nar- 
cotics "kit",  which  consisted  of  a  sjrringe,  two 
needles,  a  "cooker"  and  three  caps  containing 
traces  of  heroin,  found  in  defendant's  posses- 
sion was  to  administer  heroin,  supplied  requi- 
site criminal  intent  to  use  such  implements  in  a 
crime;  thus,  defendant's  conduct  fell  within 
proscription  of  statute  prohibiting  possession  of 
implements  of  a  crime.  D.C.  Code  §§  22-3601, 
33-402.  McKoy  v.  United  States,  263  A.2d  645, 
1970  D.C.  App.  LEXIS  243  (App.  1970). 

Defenses. 

Inability  to  form  intent  was  not  defense  to 
possession  of  narcotics  implements,  and  court 
properly  denied  instruction  as  to  defense  of 
intoxication.  D.C.  Code  §  22-3601.  James  v. 
United  States,  350  A.2d  748,  1976  D.C.  App. 
LEXIS  457  (1976),  writ  of  certiorari  denied  by 
429  U.S.  872,  97  S.  Ct.  186,  50  L.  Ed.  2d  152, 
1976  U.S.  LEXIS  2999  (1976). 

A  "satisfactory  account"  within  meaning  of 
statute  prohibiting  possession  of  any  instru- 
ment, tool,  or  other  implement  that  is  usually 
employed,  or  reasonably  may  be  employed,  in 
the  commission  of  any  crime  in  the  absence  of  a 
satisfactory  account  means  a  lawful  purpose  for 
possessing  such  implement.  D.C.  Code  §  22- 
3601.  McKoy  v.  United  States,  263  A.2d  645, 
1970  D.C.  App.  LEXIS  243  (App.  1970). 

Expert  witnesses. 

In  prosecution  for  robbery  and  possession  of 
implements  of  crime  in  connection  with  alleged 
robbery  by  pickpocket,  police  officer's  expert 
testimony  that  defendant's  activities  were  part 
of  "a  classic  team  effort"  did  not  aid  jury  and  its 
prejudicial  impact  was  great,  and  thus  permit- 
ting such  testimony  was  reversible  error. 
Lampkins  v.  United  States,  401  A.2d  966,  1979 
D.C.  App.  LEXIS  355  (1979). 

Indictment  and  information. 

Where  underlying  rationale  for  dismissal  of 
information  was  an  erroneous  belief  that  defen- 


dant would  be  incarcerated  because  of  govern- 
ment's appeal  from  suppression  order  and  a 
preoccupying  disagreement  with  government's 
announced  determination  to  proceed  with  the 
appeal,  order  of  dismissal  was  without  author- 
ity and  void.  D.C.  Code  §§  22-3601,  23- 
104(a)(1),  (f),  23-581,  33-402.  United  States  v. 
Oliver,  297  A.2d  778, 1972  D.C.  App.  LEXIS  286 
(1972). 

Interstate  commerce  interests. 

It  is  well  within  police  power  of  District  of 
Columbia  to  declare  as  contraband  machine 
guns,  sawed-off  shotguns,  blackjacks  and 
switchblades  without  offending  commerce 
clause.  D.C.  Code  1973,  §§  22-3204,  22-3214; 
D.C.  Code  1978  Supp.,  §  6-1812(d,  e);  U.S. 
Const. Art.  1,  §  8,  cl.  3.  Smith  v.  District  of 
Columbia,  436  A.2d  53,  1981  D.C.  App.  LEXIS 
375  (1981). 

Joint  representation  of  codefendants. 

Where  defense  counsel,  jointly  representing 
defendant  and  codefendant,  elicited  testimony 
that  defendant  was  resident  in  two  room  apart- 
ment in  which  narcotic  paraphernalia  and  dan- 
gerous drug  were  found  and  defense  counsel 
opened  door  to  testimony  that  defendant  had 
been  seen  to  use  heroin  at  apartment  thereby 
involving  defendant  with  narcotics  in  very  sub- 
stantial way,  since  obviously  someone  must 
have  had  such  control  at  apartment  as  to  give 
rise  to  presumption  of  constructive  possession 
of  articles  seized,  defendant  was  prejudiced  by 
joint  representation  and  was  denied  effective 
assistance  of  counsel.  D.C.  Code  §§  22-3601, 
33-701(l)(A),  33-702(a)(4);  18  U.S.C. 
§  3006A(b);  U.S.  Const.  Amend.  6.  Mclver  v. 
United  States,  280  A.2d  527,  1971  D.C.  App. 
LEXIS  190  (1971). 

Police  powers. 

Mere  possession  of  dangerous  or  deleterious 
devices  or  products  may  be  forbidden  by  state 
under  its  police  powers.  Smith  v.  District  of 
Columbia,  436  A.2d  53,  1981  D.C.  App.  LEXIS 
375  (1981). 

Presumptions  and  burden  of  proof. 

Validity  of  presumption  created  by  statute 
depends  on  presence  of  rational  connection  be- 
tween facts  proved  and  ultimate  fact  presumed 
and  presumption  cannot  be  sustained  if  infer- 
ence of  one  from  proof  of  the  other  is  arbitrary 
because  of  lack  of  connection  between  the  two 
in  common  experience.  D.C.  Code  1951,  22- 
3601.  Benton  v.  U.S.,  232  F.2d  341,  1956  U.S. 
App.  LEXIS  3028  (C.A.D.C.  1956). 

Section  of  statute  providing  that  no  person 
shall  have  in  his  possession  any  instrument, 
tool  or  other  equipment  or  other  implement 
which  reasonably  may  be  employed  in  commis- 
sion of  any  crime  if  he  is  unable  satisfactorily  to 
account  for  possession  of  the  implement  places 
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burden  of  proof  of  intent  upon  defendant  and*  is 
unconstitutional  as  applied  to  implements 
which  do  not  in  themselves  give  rise  to  sinister 
implications.  D.C.  Code  1951,  §  22-3601.  Ben- 
ton V.  U.S.,  232  F.2d  341,  1956  U.S.  App.  LEXIS 
3028  (C.A.D.C.  1956). 

Under  statute  providing  that  no  person  shall 
have  in  his  possession  any  instrument,  tool,  or 
other  implement  for  picking  locks  or  pockets,  or 
that  is  usually  employed  or  reasonably  may  be 
employed  in  commission  of  any  crime,  if  he  is 
unable  satisfactorily  to  account  for  possession 
of  the  implement,  proof  of  intent  is  essential 
element  of  government's  case.  D.C.  Code  1951, 
§§  22-3302(2,  8),  22-3601.  Benton  v.  U.S.,  232 
F.2d  341,  1956  U.S.  App.  LEXIS  3028  (C.A.D.C. 
1956). 

No  rational  inference  of  criminal  intent  can 
be  drawn  from  mere  possession  of  tools  which 
reasonably  may  be  employed  in  crime.  D.C. 
Code  1951,  §  22-3601.  Benton  v.  U.S.,  232  F.2d 
341,  1956  U.S.  App.  LEXIS  3028  (C.A.D.C. 
1956). 

To  convict  under  statute  prohibiting  posses- 
sion of  any  instrument,  tool,  or  other  imple- 
ment that  is  usually  employed,  or  reasonably 
may  be  employed,  in  the  commission  of  any 
crime,  in  the  absence  of  a  satisfactory  account, 
the  government  must  prove  that  the  imple- 
ments are  usually  or  reasonably  may  be  em- 
ployed in  the  commission  of  crime,  and  that 
defendant  intended  to  use  implements  for 
crime;  proof  of  intent  may  be  either  by  infer- 
ence from  possession  of  sinister  items,  or  oth- 
erwise. D.C.  Code  §  22-3601.  McKoy  v  United 
States,  263  A.2d  649,  1970  D.C.  App.  LEXIS 
241  (App.  1970). 

In  prosecution  for  possession  of  implements 
of  crime,  wherein  possession  of  large  quantity 
of  narcotic  paraphernalia  was  proved,  it  was 
not  incumbent  on  prosecution  to  show  that 
defendant  possessor  was  unable  to  satisfacto- 
rily account  for  its  possession  and  it  was  a 
matter  for  defense.  D.C.  Code  §  22-3601.  John- 
son V.  United  States,  255  A.2d  494,  1969  D.C. 
App.  LEXIS  279  (App.  1969). 

Questions  of  law  and  fact. 

Defendant's  possession  of  syringe,  needle, 
and  soda  bottle  top  containing  traces  of  heroin 
was  sufficient  for  a  jury  as  to  remaining  ele- 
ments of  charged  offense  of  possession  of  nar- 
cotics paraphernalia,  i.e.,  whether  implements 
are  usually  employed  in  commission  of  a  crime 
and  whether  defendant  intended  to  use  such 
implements  in  a  crime.  D.C.  Code  §  22-3601; 
D.C.  Code  General  Sessions  Court  Rules,  Crim- 
inal Division  rule  52(b).  Richardson  v.  United 
States,  276  A.2d  237,  1971  D.C.  App.  LEXIS 
304  (1971). 

In  prosecution  for  possession  of  narcotics 
paraphernalia,  allowing  case  to  go  to  jury  on 
evidence  presented  was  not  manifest  error. 


D.C.  Code  §  22-3601.  Richardson  v.  United 
States,  276  A.2d  237,  1971  D.C.  App.  LEXIS 
304  (1971). 

Review. 

Where  defendant  was  convicted  under  first 
count  of  unlawful  entry  and  his  conviction 
under  second  count  of  possession  of  implements 
of  crime  consisting  of  crowbars  was  under  stat- 
ute which  is  unconstitutional  in  its  application 
to  crowbars,  case  was  remanded  with  directions 
either  to  modify  judgment  by  setting  aside 
verdict  on  second  count  and  dismissing  that 
count  or  in  the  alternative  to  vacate  judgment 
entirely,  set  aside  verdict  on  second  count, 
dismiss  that  count  and  resentence  defendant 
for  unlawful  entry,  notwithstanding  that  gen- 
eral sentence  was  for  period  less  than  maxi- 
mum for  unlawful  entry.  D.C.  Code  1951, 
§§  22-1801,  22-3601.  Washington  v.  U.S.,  232 
F.2d  357,  1956  U.S.  App.  LEXIS  3032  (C.A.D.C. 
1956). 

Disposition  of  cases  of  three  individuals,  who 
were  arrested  with  defendant  and  charged  with 
possession  of  implements  of  crime,  was  irrele- 
vant to  consideration  of  defendant's  appeal 
from  conviction  for  carrying  pistol  without  a 
license,  despite  contention  that  fact  that  gov- 
ernment dropped  charges  against  other  three 
individuals  who  were  in  hotel  room  with  defen- 
dant indicated  that  police  officer's  entry  into 
the  room,  in  which  defendant  was  found  hold- 
ing gun,  was  illegal.  D.C.  Code  §§  22-3204, 
22-3601.  Matthews  v.  United  States,  335  A.2d 
251,  1975  D.C.  App.  LEXIS  351  (1975). 

Where  defendants  received  concurrent  sen- 
tences in  prosecution  for  possession  of  narcot- 
ics, possession  of  implements  of  crime,  unlaw- 
ful entry  and  narcotics  vagrancy  and  evidence 
was  sufficient  to  support  conviction  of  posses- 
sion of  narcotics  and  possession  of  implements 
of  crime.  District  of  Columbia  Court  of  Appeals 
would  not  pass  upon  sufficiency  of  evidence  to 
support  other  convictions.  D.C.  Code  §§  22- 
3102,  22-3601;  D.C.  Code  1961,  §§  33-402,  33- 
416a(b)(l)(B).  Keith  v.  United  States,  232  A.2d 
92,  1967  D.C.  App.  LEXIS  181  (App.  1967). 

Search  and  seizure. 

Officer's  action  in  stopping  car  by  sidewalk 
where  suspects  were  walking,  exiting,  identify- 
ing himself  to  suspects  as  a  policeman,  and 
showing  badge  and  identification  amounted  to 
a  "seizure"  within  meaning  of  the  Fourth 
Amendment,  so  that  it  had  to  be  justified  by 
specific  and  articulable  facts  and  rational  infer- 
ences from  those  facts  which  led  the  officers 
reasonably  to  conclude  that  criminal  activity 
was  afoot.  U.S.  Const.  Amend.  4.  In  re  J.G.J. , 
388  A.2d  472,  1978  D.C.  App.  LEXIS  531 
(1978). 

Following  investigative  stop,  officer's  com- 
mand, "Drop  it!",  in  response  to  defendant's 
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reaching  into  his  pocket  for  what  appeared  to 
be  a  weapon  was  a  reasonable  response,  and  if 
it  were  to  be  termed  a  "search,"  it  was  reason- 
able either  as  a  functional  equivalent  of  a  frisk 
based  on  articulable  suspicion  or  as  a  full 
search  based  on  probable  cause  plus  exigent 
circumstances.  In  re  J.G.J.,  388  A.2d  472,  1978 
D.C.  App.  LEXIS  531  (1978). 

Where  officers  making  routine  check,  at  hotel 
owner's  invitation,  noticed  readily  apparent 
and  accessible  crack  in  door  of  guest  room  and 
looked  through  crack  and  observed  narcotics 
paraphernalia  and  defendant  and  others,  offi- 
cers' warrantless  entry  into  room  was  justified 
by  exigencies  of  situation.  D.C.  Code  §  22-3601; 
U.S.  Const.  Amend.  4.  Borum  v.  U.S.,  318  A.2d 
590,  1974  D.C.  App.  LEXIS  409  (1974). 

If  narcotics  paraphernalia  was  visible  from 
doorway  which  was  open  when  officers 
knocked,  officer  had  right  to  seize  it  under  the 
plain  view  doctrine.  D.C.  Code  §  22-3601. 
Wheeler  v.  United  States,  300  A.2d  713,  1973 
D.C.  App.  LEXIS  230  (1973). 

Even  though  search  warrant  and  supporting 
affidavit  did  not  comply  with  the  specific  provi- 
sions of  the  District  of  Columbia  Code  relating 
to  nighttime  searches,  search  warrant,  which 
was  issued  pursuant  to  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  on  basis  that 
there  was  reason  to  believe  premises  contained 
contraband  and  which  permitted  day  or  night- 
time execution  was  valid.  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of  1970, 
§  509(a),  21  U.S.C.  §  879(a);  D.C.  Code  §§  22- 
1515(a),  22-3601,  23-501(1),  23-521  to  23-523, 
23-521(f)  (5),  23-522(c)(l),  33-402,  33-414(h), 
33-416;  Fed.Rules  Crim.Proc.  rule  41(c),  18 
U.S.C.  United  States  v.  Thomas,  294  A.2d  164, 
1972  D.C.  App.  LEXIS  404  (1972),  writ  of 
certiorari  denied  by  409  U.S.  992,  93  S.  Ct.  341, 
93  S.  Ct.  448,  34  L.  Ed.  2d  258,  34  L.  Ed.  2d  296, 
1972  U.S.  LEXIS  895  (1972). 

Where  defendant  did  not  move  to  suppress 
narcotics  paraphernalia,  defendant  urged  no 
justification  for  his  failure  to  move  to  suppress 
and  he  did  not  attempt  to  show  lack  of  oppor- 
tunity to  raise  motion  before  trial  or  lack  of 
awareness  of  grounds  for  motion  before  trial, 
defendant's  contention  that  paraphernalia  was 
obtained  as  result  of  illegal  search  and  seizure 
would  not  be  considered  on  appeal.  D.C.  Code 
SCR,  Criminal  Rules  12(b)(3),  41(g);  D.C.  Code 
General  Sessions  Court  Rules,  Criminal  Divi- 
sion rule  28(e);  D.C.  Code  §§  22-3601,  23- 
104(a)(2);  Fed.Rules  Crim.Proc.  rule  41(e),  18 
U.S.C;  U.S.  Const.  Amend.  4.  Brown  v.  United 
States,  289  A.2d  891,  1972  D.C.  App.  LEXIS 
370  (1972). 

Where  affidavit  stated  that  a  police  infor- 
mant had  purchased  on  several  occasions  from 
defendant  on  defendant's  premises  a  substance 
which  later  proved  to  be  hashish,  magistrate 
could  reasonably  infer  that  alleged  transfers 


were  not  made  in  pursuance  of  proper  order 
forms,  and  affidavit  supporting  government's 
application  for  search  warrant  was  not  insuffi- 
cient for  failure  to  allege  that  informant-pur- 
chaser lacked  written  order  forms  required  of  a 
transferee  of  marijuana.  D.C.  Code  §§  22-3601, 
33-402;  26  U.S.C.  (I.R.C.1954)  §  4742(a).  Rut- 
ledge  V.  United  States,  283  A.2d  213,  1971  D.C. 
App.  LEXIS  229  (1971). 

Where  officers  failed  to  segregate  contents  of 
match  box  on  which  defendant's  hand  allegedly 
was  resting  at  time  of  search  from  other  nar- 
cotic paraphernalia  found  on  dresser  next  to 
defendant  and  tenant  or  lessee  of  apartment 
was  present  at  time  of  raid,  it  could  not  be 
inferred  that  defendant  ever  possessed  mate- 
rial subsequently  identified  as  narcotic  imple- 
ments. D.C.  Code  §  22-3601.  Cook  v.  United 
States,  272  A.2d  444,  1971  D.C.  App.  LEXIS 
260  (App.  1971). 

It  was  not  unreasonable  for  officers  to  seize 
pistol  which,  as  convicted  felon,  defendant  was 
forbidden  to  possess,  incidental  to  authorized 
search  of  his  apartment  for  narcotics,  in  ab- 
sence of  showing  that  presence  of  pistol  on 
premises  was  attributable  to  eight-day  delay  in 
execution  of  search  warrant.  D.C.  Code  §§  22- 
3203,  22-3601,  33-414(e,  i).  Curtis  v.  United 
States,  263  A.2d  653,  1970  D.C.  App.  LEXIS 
256  (App.  1970). 

Where  defendants'  arrest  for  narcotics  viola- 
tions was  legal,  narcotics  paraphernalia  seized 
at  time  of  the  arrest  was  properly  admitted  in 
defendants'  joint  trial  for  narcotics  violations. 
D.C.  Code  §§  22-3102,  22-3601;  D.C.  Code 
1961,  §§  33-402,  33-416a(b)(l)(B).  Keith  v. 
United  States,  232  A.2d  92,  1967  D.C.  App. 
LEXIS  181  (App.  1967). 

In  prosecution  for  vagrancy  in  possessing 
instruments  or  tools  usually  employed  or  rea- 
sonably employable  in  commission  of  crime 
without  satisfactorily  accounting  therefor,  in- 
struments found  under  seat  of  defendant's  au- 
tomobile by  arresting  officer  after  defendant 
reached  police  station  were  improperly  received 
in  evidence  against  him.  D.C.  Code  1951,  §  22- 
3302(2).  Green  v.  District  of  Columbia,  91  A.2d 
712,  1952  D.C.  App.  LEXIS  217  (Cr.App.  1952). 

Sentence  and  punishment. 

Fact  that  prosecutor  recommended  that  de- 
fendant, who  was  convicted  of  possession  of 
implements  of  a  crime,  based  on  possession  of  a 
marijuana  smoking  pipe  following  acquittal  of 
possession  of  marijuana  charge,  be  imprisoned 
in  light  of  two  controlled  sales  which  led  to 
defendant's  arrest  did  not  deny  defendant  due 
process,  especially  in  light  of  fact  that  defen- 
dant's one-year  sentence  was  suspended  in  fa- 
vor of  conditional  probation  and  a  $1,000  fine. 
D.C.  Code  §§  22-3601,  33-402;  U.S.  Const. 
Amends.  5,  14.  Williams  v.  United  States,  427 
A.2d  901,  1980  D.C.  App.  LEXIS  424  (1980), 
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writ  of  certiorari  denied  by  450  U.S.  1043, 101 
S.  Ct.  1763,  68  L.  Ed.  2d  241,  1981  U.S.  LEXIS 
1603,  49  U.S.L.W.  3743  (1981). 

Validity. 

The  statute  of  prohibiting  possession  of  im- 
plements of  crime  is  unconstitutional  in  its 
application  to  crowbars.  D.C.  Code  1951,  §  22- 
3601.  Washington  v.  U.S.,  232  F.2d  357,  1956 
U.S.  App.  LEXIS  3032  (C.A.D.C.  1956). 

In  view  of  narrowing  interpretation  to  which 
statute  had  been  subjected  by  the  courts,  stat- 
ute under  which  defendant  was  convicted  of 
possession  of  narcotics  implements  was  not,  as 
applied  to  his  case,  vague  and  overbroad.  D.C. 
Code  §  22-3601.  James  v.  United  States,  350 
A.2d  748,  1976  D.C.  App.  LEXIS  457  (1976), 
writ  of  certiorari  denied  by  429  U.S.  872,  97  S. 
Ct.  186,  50  L.  Ed.  2d  152,  1976  U.S.  LEXIS 
2999  (1976). 

Where  burden  of  proof  beyond  reasonable 
doubt  of  every  element  of  crime  was  still  on 
prosecution,  statute  placing  upon  defendant 
burden  of  showing  innocent  nature  of  his  pos- 
session of  narcotics  paraphernalia  did  not  vio- 
late due  process.  D.C.  Code  §  22-3601.  James  v. 
United  States,  350  A.2d  748,  1976  D.C.  App. 
LEXIS  457  (1976),  writ  of  certiorari  denied  by 
429  U.S.  872,  97  S.  Ct.  186,  50  L.  Ed.  2d  152, 
1976  U.S.  LEXIS  2999  (1976). 

Statute  which  makes  it  a  crime  to  have  in 
possession  any  implement  that  is  usually  em- 
ployed in  commission  of  crime  without  being 
able  to  give  satisfactory  account  is  not  uncon- 
stitutional for  vagueness.  D.C.  Code  §  22-3601. 
Tompkins  v.  United  States,  272  A.2d  100,  1970 
D.C.  App.  LEXIS  376  (App.  1970). 

Where  defendant  did  not  introduce  evidence 
to  show  that  he  was  addicted  to  heroin  at  time 
of  arrest  and  defendant  had  stated  in  applica- 
tion for  pretrial  release  that  he  was  not  physi- 
cally addicted  to  narcotics  at  that  time,  ques- 
tion whether  statute  on  possession  of 
implements  usually  employed  in  commission  of 
crime  was  unconstitutional  as  it  applies  to 
possession  of  items  needed  by  narcotics  addict 
was  not  reached.  D.C.  Code  §  22-3601.  Tomp- 
kins V.  United  States,  272  A.2d  100,  1970  D.C. 
App.  LEXIS  376  (App.  1970). 

Statute  prohibiting  possession  of  any  instru- 
ment, tool,  or  other  implement  that  is  usually 
employed,  or  reasonably  may  be  employed  in 
commission  of  any  crime,  in  the  absence  of  a 
satisfactory  account,  was  constitutional  as  ap- 
plied to  nonmedical  person,  who,  on  arrest,  was 
found  to  be  in  possession  of  a  case  containing  a 
wet  needle,  needle  holder  and  syringe,  but 
without  the  cooker,  and  whose  statements  of 
intent  to  use  hypodermic  and  needle  for  injec- 
tion of  heroin  were  sufficiently  corroborated. 
D.C.  Code  §  22-3601.  McKoy  v.  United  States, 
263  A.2d  649,  1970  D.C.  App.  LEXIS  241  (App. 
1970). 


Statute  prohibiting  possession  of  any  instru- 
ment, tool  or  other  implement  that  is  usually 
employed,  or  reasonably  may  be  employed,  in 
the  commission  of  any  crime,  in  the  absence  of 
a  satisfactory  account,  provides  sufficient  no- 
tice so  that  persons  of  ordinary  intelligence  can 
ascertain  the  line  separating  guilty  from  inno- 
cent acts  and  therefore  is  not  unconstitution- 
ally vague.  D.C.  Code§  22-3601.  McKoy  v. 
United  States,  263  A.2d  649,  1970  D.C.  App. 
LEXIS  241  (App.  1970). 

The  "satisfactory  account"  clause  of  statute 
prohibiting  possession  of  any  instrument  that 
is  usually  employed,  or  reasonably  may  be 
employed  in  the  commission  of  any  crime  in  the 
absence  of  a  satisfactory  account  does  not  vio- 
late the  privilege  against  self-incrimination  be- 
cause of  its  availability  as  an  affirmative  de- 
fense. D.C.  Code  §  22-3601.  McKoy  v.  United 
States,  263  A.2d  649,  1970  D.C.  App.  LEXIS 
241  (App.  1970). 

Validity  of  related  laws. 

Defendants  who  were  not  charged  with  use  of 
radar  jammer,  expressly  forbidden  by  police 
regulation,  lacked  standing  to  assert  unconsti- 
tutionality of  that  portion  of  police  regulation. 
Smith  V.  District  of  Columbia,  436  A.2d  53, 
1981  D.C.  App.  LEXIS  375  (1981). 

Defendants  had  no  standing  to  assert  uncon- 
stitutionality of  police  regulation  prohibiting 
possession  of  police  radar  detector  in  motor 
vehicle,  in  so  far  as  regulation  might  be  applied 
to  possession  by  shipper  or  private  person  car- 
r5dng  device  in  trunk  of  his  auto,  where  defen- 
dants were  not  convicted  for  either  of  those 
modes  of  possession.  Smith  v.  District  of  Colum- 
bia, 436  A.2d  53,  1981  D.C.  App.  LEXIS  375 
(1981). 

Police  regulation  prohibiting  possession  or 
use  of  "any  device  designed  to  detect.  ..  police 
radar  was  not  unduly  vague  or  arbitrary  and 
did  not  violate  due  process  by  establishing 
irrebuttable  presumption.  U.S.  Const.Amend. 
14.  Smith  V.  District  of  Columbia,  436  A.2d  53, 
1981  D.C.  App.  LEXIS  375  (1981). 

Weight  and  sufficiency  of  evidence. 

Under  statute  providing  that  no  person  shall 
have  in  his  possession  any  instrument,  tool,  or 
other  implement  for  picking  locks  or  pockets,  or 
that  is  usually  employed  or  reasonably  may  be 
employed  in  commission  of  any  crime,  if  he  is 
unable  satisfactorily  to  account  for  possession 
of  implement,  if  order  or  demand  was  neces- 
sary, requirement  was  satisfied  by  evidence  in 
prosecution  thereunder.  D.C.  Code  1951,  §  22- 
3601.  Benton  v.  U.S.,  232  F.2d  341,  1956  U.S. 
App.  LEXIS  3028  (C.A.D.C.  1956). 

In  prosecution  for  possession  of  implements 
of  crime,  evidence  that  three  sjrringes  and  three 
glassine  envelopes  containing  traces  of  heroin 
were  found  in  plain  view  on  front  seat  of  vehicle 
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driven  by  defendant,  next  to  and  almost  under- 
neath where  defendant  was  seated,  together 
with  evidence  of  defendant's  consciousness  of 
guilt,  supported  conviction.  United  States  v. 
Covington,  459  A.2d  1067,  1983  D.C.  App. 
LEXIS  368  (1983). 

Evidence  in  prosecution  of  defendant  for  pos- 
session of  implements  of  a  crime,  based  on 
possession  of  a  marijuana  smoking  pipe,  includ- 
ing expert  testimony  as  to  the  physical  charac- 
teristics of  the  pipe,  the  fact  that  it  was 
equipped  with  an  air  vent  to  facilitate  the 
smoking  of  marijuana,  and  testimony  as  to  the 
nature  and  significance  of  the  residue  in  the 
pipe  was  sufficient  to  allow  a  jury  to  find 
defendant  guilty  beyond  a  reasonable  doubt. 
D.C.  Code  §  22-3601.  Wilhams  v.  United 
States,  427  A.2d  901,  1980  D.C.  App.  LEXIS 
424  (1980),  writ  of  certiorari  denied  by  450  U.S. 
1043,  101  S.  Ct.  1763,  68  L.  Ed.  2d  241,  1981 
U.S.  LEXIS  1603,  49  U.S.L.W.  3743  (1981). 

As  to  the  sufficiency  of  evidence  of  possession 
of  a  narcotic  drug,  narcotics  implements,  and  a 
pistol,  the  instant  case  was  controlled  by 
"Hooker,"  and  this  holding  applied  to  the  jointly 
possessed  narcotic  contraband  seized  on  execu- 
tion of  search  warrant,  as  well  as  to  the  joint 
possession  of  pistol  seized  11  days  later.  D.C. 
Code  §§  22-3203,  22-3601,  33-402. 
Haltiwanger  v.  United  States,  377  A.2d  1142, 
1977  D.C.  App.  LEXIS  385  (1977). 

In  prosecution  for  possession  of  a  dangerous 
drug  and  possession  of  narcotics  paraphernalia, 
evidence  was  sufficient  to  support  finding  that 
defendant  had  knowing  dominion  and  control 
over  dangerous  drugs  found  in  bedside  stand 
located  a  few  feet  from  dresser  in  bedroom  in 
which  police  also  found  defendant's  army  uni- 
forms and  military  papers  bearing  defendant's 
name,  personal  papers  on  which  defendant's 
name  appeared,  and  items  of  men's  clothing. 
D.C.  Code  §§  22-3601,  33-702(a)(4).  Hooker  v. 
United  States,  372  A.2d  996,  1977  D.C.  App. 
LEXIS  457  (1977). 

Evidence  sustained  conviction  of  possession 
of  narcotics  paraphernalia,  even  though  no 
traces  of  heroin  were  found  in  defendant's 
apartment,  in  which  substances  shown  to  be 
used  in  "cutting"  and  injecting  heroin  were 
found.  D.C.  Code  §  22-3601.  Rosser  v.  United 
States,  313  A.2d  876,  1974  D.C.  App.  LEXIS 
341  (1974). 

Proof  of  intent  to  possess  narcotics  parapher- 
nalia may  be  inferred  from  possession  of  "sin- 
ister" items.  D.C.  Code  §  22-3601.  Rosser  v. 
United  States,  313  A.2d  876,  1974  D.C.  App. 
LEXIS  341  (1974). 

Defendant's  possession  of  a  small  wooden 
pipe,  without  further  evidence  as  to  its  shape 
and  size  and  absent  evidence  as  to  nature  and 
significance  of  marijuana  residue  in  pipe,  did 
not  have  the  "sinister"  implication  that  posses- 
sion of  the  "implements"  and  "tools"  of  a  crime 


raises  and  was  not  sufficient  to  support  convic- 
tion of  possessing  implements  of  crime,  to  wit, 
narcotics  paraphernalia.  D.C.  Code  §  22-3601. 
Wilhams  V.  United  States,  304  A.2d  287,  1973 
D.C.  App.  LEXIS  282  (1973). 

Evidence  that  narcotics  paraphernalia  was 
discovered  in  room  in  which  was  found  a  note- 
book containing  record  in  defendant's  hand- 
writing of  narcotics  purchases  and  amounts 
purchases  would  sell  for  after  being  cut  was 
sufficient  to  sustain  conviction  of  defendant  on 
charge  of  possession  of  implements  of  crime. 
D.C.  Code  §  22-3601.  Mahoney  v.  United 
States,  295  A.2d  895,  1972  D.C.  App.  LEXIS 
271  (1972). 

Proof  of  possession  of  syringe  containing  liq- 
uid with  more  than  traces  of  heroin  is  sufficient 
to  sustain  conviction  for  possession  of  imple- 
ments of  a  crime.  D.C.  Code  §  22-3601.  Jones  v. 
United  States,  282  A.2d  561,  1971  D.C.  App. 
LEXIS  211  (1971). 

Single  implement  of  narcotics  paraphernalia, 
when  seized  separately,  need  not  compel  find- 
ing that  it  is  instrumentality  for  illegal  use  of 
narcotics.  D.C.  Code  §  22-3601.  Jones  v.  United 
States,  282  A.2d  561,  1971  D.C.  App.  LEXIS 
211  (1971). 

Presence  of  apparently  usable  quantity  of 
heroin  in  syringe  is  sufficient  to  negate  posses- 
sion of  syringe  for  legitimate  use.  D.C.  Code 
§  22-3601.  Jones  v.  United  States,  282  A.2d 
561,  1971  D.C.  App.  LEXIS  211  (1971). 

Evidence  that  defendant  was  in  possession  of 
a  syringe  which  contained  apparently  usable 
quantity  of  heroin  was  sufficient  to  support 
conviction  for  possession  of  implements  of 
crime.  D.C.  Code  §  22-3601.  Jones  v.  United 
States,  282  A.2d  561,  1971  D.C.  App.  LEXIS 
211  (1971). 

Evidence  was  sufficient  for  jury  to  conclude 
that  defendant  possessed  hypodermic  needle 
and  syringe  with  intent  to  use  them  for  a 
criminal  purpose.  D.C.  Code  §§  22-3204,  22- 
3601.  Crawford  v.  United  States,  278  A.2d  125, 
1971  D.C.  App.  LEXIS  337  (1971). 

From  facts  that  defendant  had  been  present 
in  car  immediately  before  officer  noticed  narcot- 
ics paraphernalia  protruding  from  under  seat 
where  defendant  had  just  been  seated,  that 
defendant  had  been  driving  car  immediately 
prior  to  time  articles  were  recovered,  that  de- 
fendant was  owner  of  the  car,  that  a  single 
needle  and  S3ainge  were  within  defendant's 
reach,  and  that  puncture  marks  were  found  on 
defendant's  arm,  it  was  reasonable  to  infer  that 
defendant  had  dominion  and  control  over  nee- 
dle and  syringe  under  his  seat,  and,  viewing 
evidence  in  light  most  favorable  to  the  govern- 
ment, it  was  adequate  to  support  jury's  finding 
that  defendant  had  possession  of  the  needle 
and  syringe.  D.C.  Code  §  22-3601.  Crawford  v. 
United  States,  278  A.2d  125,  1971  D.C.  App. 
LEXIS  337  (1971). 
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Chapter  25A.  Presence  in  a  Motor  Vehicle  Containing  a  Firearm. 


Sec. 

22-2511.  Presence  in  a  motor  vehicle  contain- 
ing a  firearm. 


§  22-2511.  Presence  in  a  motor  vehicle  containing  a  fire- 
arm. 

(a)  It  is  unlawful  for  a  person  to  be  voluntarily  in  a  motor  vehicle  if  that 
person  knows  that  a  firearm  is  in  the  vehicle,  unless  the  firearm  is  being 
lawfully  carried  or  lawfully  transported. 

(b)  It  shall  be  an  affirmative  defense  to  this  offense,  which  the  defendant 
must  prove  by  a  preponderance  of  the  evidence,  that  the  defendant,  upon 
learning  that  a  firearm  was  in  the  vehicle,  had  the  specific  intent  to  immedi- 
ately leave  the  vehicle,  but  did  not  have  a  reasonable  opportunity  under  the 
circumstances  to  do  so. 

(c)  (1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  a  person  who 
violates  this  section  shall  be  fined  not  more  than  $5,000,  imprisoned  for  not 
more  than  5  years,  or  both. 

(2)  If  the  violation  of  this  section  occurs  after  a  person  has  been  convicted 
in  the  District  of  Columbia  of  a  violation  of  §  22-4504(a),  or  of  a  felony,  either 
in  the  District  of  Columbia  or  another  jurisdiction,  the  person  shall  be  fined  not 
more  than  $10,000,  imprisoned  for  not  more  than  10  years,  or  both. 

(3)  No  person  shall  be  sentenced  consecutively  for  this  offense  and  any 
other  firearms  offense  arising  out  of  the  same  incident.  Any  conviction  under 
this  section  and  any  conviction  for  carrying  or  possessing  the  same  firearm  on 
the  same  occasion  shall  be  considered  as  one  conviction  for  purposes  of  any 
application  of  repeat  offender  sentencing  provisions. 

(Dec.  10,  2009,  D.C.  Law  18-88,  §  101,  56  DCR  7413.) 


Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  101  of  Omnibus  Public 
Safety  and  Justice  Emergency  Amendment  Act 
of  2009  (D.C.  Act  18-181,  August  6,  2009,  56 
DCR  6903). 

For  temporary  (90  day)  addition,  see  §  101  of 
Omnibus  Public  Safety  and  Justice  Congressio- 
nal Review  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-227,  October  21,  2009,  56  DCR 
8668). 

Legislative  history  of  Law  18-88.  —  Law 


18-88,  the  "Omnibus  Public  Safety  and  Justice 
Amendment  Act  of  2009",  as  introduced  in 
Council  and  assigned  Bill  No.  18-151,  which 
was  referred  to  the  Committee  on  Public  Safety 
and  the  Judiciary.  The  bill  as  adopted  on  first 
and  second  readings  on  June  30,  2009,  and  July 
31,  2009,  respectively.  Signed  by  the  Mayor  on 
August  26,  2009,  it  was  assigned  Act  No.  18-189 
and  transmitted  to  both  Houses  of  Congress  for 
its  review.  D.C.  Law  18-88  became  effective  on 
December  10,  2009. 
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Chapter  26.  Prison  Breach;  Misprisions. 


Subchapter  I.  Escape 

Sec. 

22-2601.  Escape  from  institution  or  officer. 

Subchapter  II.  Misprisions 
22-2602.  [Repealed]. 


Subchapter  III.  Introduction  of  Contraband 
into  Penal  Institution 

Sec. 

22-2603.01.  Definitions. 

22-2603.02.  Unlawful   possession  of  contra- 
band. 

22-2603.03.  Penalties. 
22-2603.04.  Detainment  power. 


Subchapter  I.  Escape. 


§  22-2601.  Escape  from  institution  or  officer. 

(a)  No  person  shall  escape  or  attempt  to  escape  from: 

(1)  Any  penal  institution  or  facility  in  which  that  person  is  confined 
pursuant  to  an  order  issued  by  a  court,  judge,  or  commissioner  of  the  District 
of  Columbia; 

(2)  The  lawful  custody  of  an  officer  or  employee  of  the  District  of  Columbia 
or  of  the  United  States:  or 

(3)  An  institution  or  facility,  whether  located  in  the  District  of  Columbia 
or  elsewhere,  in  which  a  person  committed  to  the  Department  of  Youth 
Rehabilitation  Services  is  placed. 

(b)  Any  person  who  violates  subsection  (a)  of  this  section  shall  be  fined  not 
more  than  $5,000  or  imprisoned  not  more  than  5  years,  or  both,  said  sentence 
to  begin,  if  the  person  is  an  escaped  prisoner,  upon  the  expiration  of  the 
original  sentence  or  disposition  for  the  offense  for  which  he  or  she  was 
confined,  committed,  or  in  custody  at  the  time  of  his  or  her  escape. 

(July  15,  1932,  47  Stat.  698,  ch.  492,  §  8;  June  6,  1940,  54  Stat.  243,  ch.  254, 
§  6(a);  July  29,  1970,  84  Stat.  574,  Pub.  L.  91-358,  title  I,  §  157(b);  Aug.  20, 
1994,  D.C.  Law  10-151,  §  203,  41  DCR  2608;  June  3,  2011,  D.C.  Law  18-377, 
§  9,  58  DCR  1174.) 


Cross  references.  —  Armed  offenses,  addi- 
tional penalty  for  committing  crime  when 
armed,  see  §§  22-4501  and  22-4502. 

Repealer,  acts  inconsistent  with  this  section, 
see  §  24-407. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2601. 

1973  Ed.,  §  22-2601. 

Effect  of  amendments.  —  D.C.  Law  18- 

377,  in  subsec.  (a),  deleted  "or"  from  the  end  of 
par.  (1),  substituted  ";  or"  for  a  period  the  end  of 
par.  (2),  and  added  par.  (3);  and,  in  subsec.  (b), 
substituted  "original  sentence  or  disposition  for 
the  offense  for  which  he  or  she  was  confined, 
committed,  or  in  custody  at  the  time  of  his  or 
her  escape"  for  "original  sentence". 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  203  of  the  Omni- 
bus   Criminal    Justice    Reform  Emergency 


Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  509  of  Public  Safety  Legislation 
Sixty-Day  Layover  Emergency  Amendment  Act 
of  2010  (D.C.  Act  18-693,  January  18,  2011,  58 
DCR  640). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  509  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 
19-45,  April  20,  2011,  58  DCR  3701). 

Legislative  history  of  Law  10-151.  —  Law 
10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 
Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
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tively.  Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-151  became  effective  on  August  20, 
1994. 


Legislative  history  of  Law  18-377.  —  For 

history  of  Law  18-377,  see  notes  under  §  22- 
303. 


CASE  NOTES 


Analysis 

AdmissibiHty  of  evidence. 
Construction  and  appHcation. 
Defenses. 

Elements  of  offense. 

Indictment. 

Instructions. 

Jurisdiction. 

Limitation  of  actions. 

Pending  appeals. 

Pleas. 

Presumptions  and  burden  of  proof. 
Sentence  and  punishment. 
Validity 

Admissibility  of  evidence. 

In  prosecution  for  felony-murder,  rape,  and 
prison  breach,  prejudice  to  defendant  from  in- 
ference that  could  flow  from  evidence  of  his 
joint  participation  with  witness  in  prior  robber- 
ies far  outweighed  any  enhancement  of  such 
witness'  credibility  from  his  testimony  and  its 
admission  denied  defendant  a  fair  trial.  D.C. 
Code  §§  22-2401,  22-2601,  22-2801,  22-2901. 
Rindgo  V.  United  States,  411  A.2d  373,  1980 
D.C.  App.  LEXIS  426  (1980). 

Construction  and  application. 

Term  "escape"  not  specifically  defined  is  gen- 
erally agreed  to  mean  absenting  oneself  from 
custody  without  permission.  18  U.S.C. 
§  751(a);  D.C.  Code§  22-2601.  U.S.  v.  Bailey 
100  S.Ct.  624,  1980  U.S.  LEXIS  69 
(U.S.Dist.Col.  1980). 

Evidence  was  sufficient  to  show  that  defen- 
dant knew  he  had  to  return  to  halfway  house  at 
designated  hour,  and  that  failure  to  do  so  with- 
out permission  would  result  in  sanctions,  as 
required  to  support  conviction  for  escape  from 
institution;  defendant  signed  document  delin- 
eating rules  and  regulations  governing  place- 
ment at  halfway  house  and  specifically,  sign- 
out  procedures,  and  defendant  had  signed  out 
and  back  in  on  at  least  three  prior  occasions  in 
accordance  with  rules.  Hines  v.  United  States, 
890  A.2d  686,  2006  D.C.  App.  LEXIS  12  (2006). 

Defendant's  convictions  for  assaulting  a  po- 
lice officer  and  for  escape  from  an  officer  did  not 
merge,  as  each  required  proof  of  an  element 
which  the  other  did  not.  Mack  v.  United  States, 
772  A.2d  813,  2001  D.C.  App.  LEXIS  111  (2001). 

That  defendant  was  not  committed  to  a  facil- 
ity by  a  judicial  order  did  not  preclude  convict- 
ing him  for  escape  from  the  "lawful  custody  of 


an  officer."  Mack  v.  United  States,  772  A.2d  813, 
2001  D.C.  App.  LEXIS  111  (2001). 

Plain  words  of  statutory  provision  making  it 
a  crime  to  escape  from  the  "lawful  custody  of  an 
officer"  do  not  require  a  commitment  to  a  facil- 
ity before  an  individual  may  be  charged  with 
escape.  Mack  v.  United  States,  772  A.2d  813, 
2001  D.C.  App.  LEXIS  111  (2001). 

Evidence  that  officer  physically  restrained 
defendant,  for  the  purpose  of  effecting  his  ar- 
rest, by  grabbing  and  picking  him  up  after 
defendant  began  swinging  at  officer  was  suffi- 
cient to  show  that  defendant  was  in  "lawful 
custody"  before  he  fled  his  jacket  and  ran  away, 
as  required  to  support  conviction  for  escape 
from  the  lawful  custody  of  an  officer.  Mack  v. 
United  States,  772  A.2d  813,  2001  D.C.  App. 
LEXIS  111  (2001). 

Where  an  officer  physically  restrains  a  per- 
son pursuant  to  a  lawful  arrest,  or  where  the 
person  has  submitted  to  a  lawful  arrest,  "lawful 
custody"  exists  within  the  meaning  of  statutory 
provision  making  it  a  crime  to  escape  from  the 
"lawful  custody  of  an  officer."  Mack  v.  United 
States,  772  A.2d  813,  2001  D.C.  App.  LEXIS  111 
(2001). 

Prison  break  statute  [D.C.  Code  1981,  §  22- 
2601]  was  applicable  to  petitioners'  failure  to 
return  to  halfway  house  as  required  by  terms  of 
work-release  program.  Gonzalez  v.  United 
States,  498  A.2d  1172,  1985  D.C.  App.  LEXIS 
497  (1985). 

Application  of  prison  break  statute  [D.C. 
Code  1981,  §  22-2601]  to  escapees  from  half- 
way house  did  not  conflict  with  legislative  his- 
tory or  purpose  of  work-release  statute  [D.C. 
Code  1981,  §  24-461  et  seq.],  and,  therefore, 
petitioners'  could  be  convicted  under  prison 
break  statute  of  failing  to  return  to  place  of 
conflnement.  D.C.  Code  1981,  §  24-465(b). 
Gonzalez  v.  United  States,  498  A.2d  1172,  1985 
D.C.  App.  LEXIS  497  (1985). 

Prison  break  statute  [D.C.  Code  1981,  §  22- 
2601]  and  work  release  "failure  to  return"  stat- 
ute [D.C.  Code  1981,  §  24-465(b)]  do  not  con- 
flict, but  merely  provide  alternative  means  of 
prosecuting  escape  from  halfway  house  by  mis- 
demeanant. Gonzalez  v.  United  States,  498 
A.2d  1172,  1985  D.C.  App.  LEXIS  497  (1985). 

Prosecution  of  defendant,  who  failed  to  re- 
turn to  halfway  house  after  authorized  absence, 
for  prison  breach  was  not  precluded  by  fact  that 
work  release  statute  also  provided  punishment 
for  failure  to  return  to  halfway  house.  D.C. 
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Code  §§  22-2601,  22-3427,  24-465.  Days  v. 
United  States,  407  A.2d  702,  1979  D.C.  App. 
LEXIS  540  (1979). 

Failure  to  return  to  halfway  house,  which 
was  defendant's  designated  place  of  custody, 
after  authorized  absence  was  legal  equivalent 
of  escape.  D.C.  Code§  22-2601.  Days  v.  United 
States,  407  A.2d  702,  1979  D.C.  App.  LEXIS 
540  (1979). 

District  of  Columbia  prison  breach  statute 
did  not  apply  outside  District  of  Columbia.  D.C. 
Code  §  22-2601.  Rivers  v.  United  States,  334 
A.2d  179,  1975  D.C.  App.  LEXIS  345  (1975). 

Escapes  by  District  of  Columbia  prisoners 
which  occur  outside  District  may  be  charged 
under  federal  prison  breach  statute.  18  U.S.C. 
§  751(a);  D.C.  Code  §§  22-2601,  24-425.  Rivers 
V.  United  States,  334  A.2d  179,  1975  D.C.  App. 
LEXIS  345  (1975). 

Where  defendant  was  released  from  pretrial 
custody  on  personal  recognizance  and  on  condi- 
tion that  he  live  in  half-way  house  and  partic- 
ipate in  work  release  program,  he  was  not 
"committed"  within  purview  of  prison  breach 
statute.  D.C.  Code  §  22-2601.  McMilhan  v. 
United  States,  326  A.2d  241,  1974  D.C.  App. 
LEXIS  285  (1974). 

Defendants,  who,  in  course  of  serving  sen- 
tences for  felonies,  were  transferred  to  a  half- 
way house,  were  guilty  of  escape  from  penal 
institution  when  they  left  the  half-way  house 
and  did  not  return.  D.C.  Code  §§  22-2601, 
24-461,  24-462,  24-465,  24-465(b);  Organization 
Order  No.  7,  pt.  3,  subd.  B,  D.C.  Code  Tit.  1, 
Appendix  III.  United  States  v.  Venable,  316 
A.2d  857,  1974  D.C.  App.  LEXIS  393  (1974). 

Misdemeanant  who  was  placed  in  halfway 
house  for  participation  in  work  release  program 
due  to  administrative  error  rather  than  by 
court  order  required  for  valid  placement,  and 
who  left  and  failed  to  return  to  halfway  house, 
was  properly  prosecuted  under  statute  which 
prescribes  punishment  for  escape  from  penal 
institution  rather  than  statute  which  pre- 
scribes punishment  for  violation  of  work  re- 
lease plan.  D.C.  Code  §§  22-2601,  24-465(b). 
Armstead  v.  United  States,  310  A.2d  255,  1973 
D.C.  App.  LEXIS  359  (1973). 

Misdemeanant,  who  had  violated  a  court 
ordered  work-release  program  must  not  be  sen- 
tenced under  this  section,  but  under  the  more 
lenient  provision  of  §  24-465(b).  United  States 
V.  Payton,  113  WLR  617  (Super.  Ct.  1985). 

Defenses. 

The  failure  to  possess  an  "intent  to  avoid 
further  confinement"  is  not  an  independent 
defense  to  an  escape  charge.  Thurston  v.  United 
States,  779  A.2d  260,  2001  D.C.  App.  LEXIS 
170  (2001). 

Defense  of  duress  may  properly  be  applied  to 
an  escape  charge,  and  no  distinction  is  to  be 
made  between  cases  in  which  duress  was  di- 


rected at  a  defendant  while  in  custody  from 
those  situations  in  which  he  was  prevented 
from  returning  to  custody  following  a  tempo- 
rary lawful  absence.  D.C.  Code  §  22-2601. 
Stewart  v.  United  States,  370  A.2d  1374,  1977 
D.C.  App.  LEXIS  442  (1977). 

Defense  of  duress  to  a  charge  of  escape  may 
be  established  by  proof  of  three  conditions:  first, 
defendant  must  show  that  his  flight  from  cus- 
tody, or  failure  to  return  following  a  temporary 
lawful  absence,  was  necessitated  by  coercion  of 
such  a  nature  as  to  induce  in  his  mind  a 
well-grounded  apprehension  of  immediate 
death  or  serious  bodily  injury;  second,  there 
must  be  no  reasonable  opportunity  for  defen- 
dant to  avoid  the  danger  except  by  resorting  to 
escape;  and  third,  defendant  must  establish 
that  he  immediately  returned  to  custody  once 
the  threat  of  harm  was  no  longer  imminent. 
D.C.  Code  §  22-2601.  Stewart  v.  United  States, 
370  A.2d  1374,  1977  D.C.  App.  LEXIS  442 
(1977). 

Defendant,  who  failed  to  return  to  custody 
after  being  issued  a  temporary  pass,  did  not 
establish  that  his  failure  to  return  was  invol- 
untary and  induced  by  duress,  since  his  ambig- 
uous assertion  that  he  was  a  "sitting  duck," 
when  viewed  in  the  context  of  an  alleged  threat 
emanating  from  outside  defendant's  halfway 
house,  was  not  legally  sufficient  to  show  a 
nexus  between  the  source  of  the  coercion  and 
the  necessity  to  "escape"  by  not  returning, 
since,  even  assuming  he  initially  acted  out  of 
fear  of  immediate  death  or  serious  bodily  in- 
jury, he  did  not  return  to  custody  for  over  a 
month  and  a  half  and  failed  to  establish  that 
the  threat  remained  imminent,  and  since  he 
failed  to  surrender  himself  after  he  was  offered 
protective  custody  at  another  institution.  D.C. 
Code  §  22-2601.  Stewart  v.  United  States,  370 
A.2d  1374,  1977  D.C.  App.  LEXIS  442  (1977). 

Elements  of  offense. 

Escape  from  institution  statute  did  not  re- 
quire proof  that  the  defendant  acted  with  in- 
tent to  avoid  confinement.  Hines  v.  United 
States,  890  A.2d  686,  2006  D.C.  App.  LEXIS  12 
(2006). 

"Escape,"  for  purposes  of  escape  from  institu- 
tion or  officer  statute,  means  knowingly  or 
deliberately  leaving  physical  confinement,  or 
failing  to  return  to  it,  without  permission. 
Hines  v.  United  States,  890  A.2d  686,  2006  D.C. 
App.  LEXIS  12  (2006). 

A  halfway  house  is  considered  a  "penal  insti- 
tution" for  purposes  of  the  escape  statute. 
Hines  v.  United  States,  890  A.2d  686,  2006  D.C. 
App.  LEXIS  12  (2006). 

Even  if  defendant,  who  had  been  sentenced 
to  serve  weekend  sentences  for  ten  consecutive 
weekends,  was  on  probationary  status  during 
weekdays,  the  probation  was  tolled  during 
weekends,  and  thus,  defendant  was  in  custody 
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during  weekends,  as  element  of  felony  escape, 
relating  to  defendant's  successive  failures  to 
report  to  jail  to  serve  weekend  sentences.  Wil- 
liams V.  United  States,  832  A.2d  158,  2003  D.C. 
App.  LEXIS  556  (2003). 

The  legal  restraint  imposed  at  sentencing, 
requiring  defendant  to  report  to  jail  on  week- 
ends to  serve  his  sentence,  constituted  "cus- 
tody," as  element  of  felony  escape,  relating  to 
defendant's  successive  failures  to  report  to  jail 
to  serve  weekend  sentences,  though  defendant 
was  not  held  in  halfway  house  during  week- 
days. Williams  v.  United  States,  832  A.2d  158, 
2003  D.C.  App.  LEXIS  556  (2003). 

"Intent  to  avoid  further  confinement"  is  not 
element  of  crime  of  escape,  notwithstanding 
language  to  contrary  in  standard  Criminal 
Jury  Instruction.  Thurston  v.  United  States, 
779  A.2d  260,  2001  D.C.  App.  LEXIS  170 
(2001). 

A  person  commits  the  offense  of  "escape" 
when  he  lawfully  leaves  a  halfway  house  but 
fails  to  return  on  time.  Thurston  v.  United 
States,  779  A.2d  260,  2001  D.C.  App.  LEXIS 
170  (2001). 

Indictment. 

Even  assuming  defendant  could  have  been 
prosecuted  for  misdemeanor  failure  to  return 
rather  than  felony  escape,  the  prosecution  had 
discretion  to  charge  him  with  the  felony  of- 
fense. Williams  v.  United  States,  832  A.2d  158, 
2003  D.C.  App.  LEXIS  556  (2003). 

Instructions. 

Although  it  could  be  inferred  that  jury  under- 
stood that  an  "attempt"  required  intent  to  com- 
plete the  offense,  defendant  was  entitled,  in 
trial  for  attempted  escape,  to  a  more  specific 
instruction  that  State  needed  to  prove  beyond  a 
reasonable  doubt  that  defendant  intended  to 
leave  the  jail  on  date  in  question,  where  the 
theory  of  defense  was  lack  of  intent.  Brawner  v. 
United  States,  979  A.2d  1191,  2009  D.C.  App. 
LEXIS  377  (2009). 

Jurisdiction. 

Where  defendant,  who  was  incarcerated  at  a 
District  of  Columbia  penal  institution  located 
in  Virginia,  and  who  was  placed  in  a  work 
release  program,  allowing  him  to  work  at  a 
private  construction  site  in  the  District  of  Co- 
lumbia, was  told  by  a  corrections  supervisor  to 
report  immediately  to  a  halfway  house  in  the 
district  when  he  was  late  in  returning  to  Vir- 
ginia facility,  with  result  that  at  that  point,  the 
halfway  house  became  an  extension  of  Virginia 
facility  for  purposes  of  defendant's  custody,  his 
failure  to  report  to  halfway  house,  his  criminal 
act  of  omission,  took  place  in  the  District  of 
Columbia,  and  thus  superior  court  had  jurisdic- 
tion in  escape  prosecution.  D.C.  Code  §  22- 
2601.  Mundine  v.  United  States,  431  A.2d  16, 
1981  D.C.  App.  LEXIS  290  (1981). 


Prosecution  of  prisoner  who  escaped  from 
custody  in  District  of  Columbia,  under  District 
of  Columbia  prison  breach  statute,  in  Superior 
Court  of  District  of  Columbia  rather  than  in 
United  States  district  court  did  not  deny  pris- 
oner due  process  or  equal  protection.  U.S. 
Const,  art.  1,  §  1  et  seq.;  art.  3,  §  1  et  seq.;  D.C. 
Code  §  22-2601.  Rivers  v.  United  States,  334 
A.2d  179,  1975  D.C.  App.  LEXIS  345  (1975). 

Limitation  of  actions. 

Escaped  prisoner  is,  by  definition,  fugitive 
from  justice,  and  statute  of  limitations  nor- 
mally applicable  to  federal  offenses  is  tolled 
while  he  remains  at  large.  18  U.S.C.  §§  751(a), 
3290;  D.C.  Code  §  22-2601.  U.S.  v.  Bailey,  100 
S.Ct.  624,  1980  U.S.  LEXIS  69  (U.S.Dist.Col. 
1980). 

Pending  appeals. 

Appellate  courts  are  free  to  dismiss  appeal  of 
fugitive  even  where  an  appeal  lies  as  of  right  by 
statute  or  state  constitutional  provision.  In  re 
S.H.,  570  A.2d  814,  1990  D.C.  App.  LEXIS  45 
(1990). 

Once  appellant  has  absconded,  appellate 
court  acts  within  its  discretionary  powers  in 
refusing  to  consider  or  to  reinstate  appeal,  even 
if  appellant  later  returns  to  jurisdiction  and 
comes  once  again  within  power  of  court.  In  re 
S.H.,  570  A.2d  814,  1990  D.C.  App.  LEXIS  45 
(1990). 

Court  of  Appeals  would  not  dismiss  juvenile's 
appeal  from  trial  court's  adjudication  of  delin- 
quency, even  though  juvenile  twice  absconded 
from  custody  of  juvenile  authorities  while  ap- 
peal was  pending;  proceeding  involved  juvenile 
and  total  time  during  which  juvenile  was  out  of 
control  of  juvenile  authorities  was  not  of  such 
extended  duration  that  government  asserted  it 
would  suffer  any  prejudice  in  possible  retrial  of 
case.  In  re  S.H.,  570  A.2d  814,  1990  D.C.  App. 
LEXIS  45  (1990). 

Pleas. 

Before  accepting  a  guilty  plea  in  a  prison 
breach  case,  the  court  should  make  certain  the 
defendant  understands  that  when  sentence  is 
ultimately  imposed  on  the  plea  the  sentence 
must  be  consecutive  to  the  sentence  then  being 
served.  D.C.  Code  SCR,  Criminal  Rule  11;  D.C. 
Code  §  22-2601.  Hicks  v.  United  States,  362 
A.2d  111,  1976  D.C.  App.  LEXIS  351  (1976). 

Finding  that  failure  to  inform  defendant  of 
consecutive  nature  of  sentence  before  accepting 
guilty  plea  to  charge  of  prison  breach  did  not 
constitute  "manifest  injustice"  entitling  defen- 
dant to  withdraw  plea  was  not  abuse  of  discre- 
tion where  trial  court  carefully  ascertained  that 
defendant  entered  the  plea  voluntarily  and 
with  an  understanding  of  the  nature  of  the 
charge,  there  was  no  dispute  as  to  guilt  and 
total  time  which  defendant  was  required  to 
serve  did  not  substantially  exceed  the  maxi- 
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mum  he  was  aware  he  might  be  required  to 
serve.  D.C.  Code  SCR,  Criminal  Rules  11,  32(e); 
D.C.  Code  §  22-2601.  Hicks  v.  United  States, 
362  A.2d  111,  1976  D.C.  App.  LEXIS  351  (1976). 

Presumptions  and  burden  of  proof. 

In  a  prosecution  for  escape  from  an  institu- 
tion, the  government  need  not  prove  that  the 
defendant  acted  with  the  purpose-that  is,  the 
conscious  objective-of  leaving  the  penal  institu- 
tion without  authorization;  all  that  must  be 
shown  is  that  the  defendant  knew  his  actions 
would  result  in  his  leaving  physical  confine- 
ment without  permission.  Hines  v.  United 
States,  890  A.2d  686,  2006  D.C.  App.  LEXIS  12 
(2006). 

Sentence  and  punishment. 

Trial  court's  erroneous  belief  that  consecutive 


sentence  for  escape  was  required  was  plain 
error,  thus  warranting  remand  for  resentenc- 
ing. D.C.  Code  1981,  §  22-2601(a)(2),  (b).  Veney 
V.  United  States,  738  A.2d  1185,  1999  D.C.  App. 
LEXIS  203  (1999). 

Validity. 

Availability  of  two  different  penalties  under 
prison  break  statute  and  statute  governing 
work-release  prisoner's  failure  to  return  to  des- 
ignated place  of  confinement  for  escapes  from 
halfway  houses  did  not  violate  notice  provision 
of  due  process  clause.  D.C.  Code  1981,  §§  22- 
2601,  24-465;  U.S.  Const.Amends.  5,  14.  Gon- 
zalez V.  United  States,  498  A.2d  1172, 1985  D.C. 
App.  LEXIS  497  (1985). 


Subchapter  II.  Misprisions. 


§  22-2602.  Misprisions  by  officers  or  employees  of  jail. 
[Repealed]. 

Repealed. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  602(oo),  29  DCR  3976.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
2602. 

Legislative  history  of  Law  4-164.  —  Law 

4-164,  the  "District  of  Columbia  Theft  and 
White  Collar  Crimes  Act  of  1982,"  was  intro- 
duced in  council  and  assigned  Bill  No.  4-133, 
which  was  referred  to  the  Committee  on  the 


Judiciary.  The  Bill  was  adopted  on  first, 
amended  first  and  second  readings  on  June  22, 
1982,  July  6,  1982,  and  July  20,  1982,  respec- 
tively. Signed  by  the  Mayor  on  August  4,  1982, 
it  was  assigned  Act  No.  4-238  and  transmitted 
to  both  Houses  of  Congress  for  its  review. 


Subchapter  III.  Introduction  of  Contraband  into  Penal 

Institution. 


§  22-2603.01.  Definitions. 

For  the  purposes  of  this  subchapter,  the  term: 

(1)  "Cellular  telephone  or  other  portable  communication  device  and 
accessories  thereto"  means  any  device  carried,  worn,  or  stored  that  is  designed, 
intended,  or  readily  converted  to  create,  receive  or  transmit  oral  or  written 
messages  or  visual  images,  access  or  store  data,  or  connect  electronically  to  the 
Internet,  or  any  other  electronic  device  that  enables  communication  in  any 
form.  The  term  "cellular  telephone  or  other  portable  communication  device  and 
accessories  thereto"  includes  portable  2-way  pagers,  hand-held  radios,  cellular 
telephones.  Blackberry- type  devices,  personal  digital  assistants  or  PDAs, 
computers,  cameras,  and  any  components  of  these  devices.  The  term  "cellular 
telephone  or  other  portable  communication  device  and  accessories  thereto"  also 
includes  any  new  technology  that  is  developed  for  communication  purposes 
and  includes  accessories  that  enable  or  facilitate  the  use  of  the  cellular 
telephone  or  other  portable  communication  device. 
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(2)  (A)  "Class  A  Contraband"  means: 

(i)  Any  item,  the  mere  possession  of  which  is  unlawful  under  District 
of  Columbia  or  federal  law; 

(ii)  Any  controlled  substance  listed  or  described  in  Unit  A  of  Chapter 
9  of  Title  48  [§  48-901.01  et  seq.]  or  any  controlled  substance  scheduled  by  the 
Mayor  pursuant  to  §  48-902.01; 

(iii)  Any  dangerous  weapon  or  object  which  is  capable  of  such  use  as 
may  endanger  the  safety  or  security  of  a  penal  institution  or  secure  juvenile 
residential  facility  or  any  person  therein,  including,: 

(I)  A  firearm  or  imitation  firearm,  or  any  component  of  a  firearm; 

(II)  Ammunition  or  ammunition  clip; 

(III)  A  stun  gun,  taser,  or  other  device  capable  of  disrupting  a 
person's  nervous  system; 

(IV)  Flammable  liquid  or  explosive  powder; 

(V)  A  knife,  screwdriver,  ice  pick,  box  cutter,  needle,  or  any  other 
object  or  tool  that  can  be  used  for  cutting,  slicing,  stabbing,  or  puncturing  a 
person; 

(VI)  A  shank  or  homemade  knife;  or 

(VII)  Tear  gas,  pepper  spray,  or  other  substance  that  can  be  used  to 
cause  temporary  blindness  or  incapacitation; 

(iv)  Any  object  designed  or  intended  to  facilitate  an  escape; 

(v)  Handcuffs,  security  restraints,  handcuff  keys,  or  any  other  object 
designed  or  intended  to  lock,  unlock,  or  release  handcuffs  or  security  re- 
straints; 

(vi)  A  hacksaw,  hacksaw  blade,  wire  cutter,  file,  or  any  other  object  or 
tool  that  can  be  used  to  cut  through  metal,  concrete,  or  plastic; 

(vii)  Rope;  or 

(viii)  When  possessed  by,  given  to,  or  intended  to  be  given  to  an 
inmate  or  securely  detained  juvenile,  a  correctional  officer's  uniform,  law 
enforcement  officer's  uniform,  medical  staff  clothing,  any  other  uniform,  or 
civilian  clothing. 

(B)  The  term  "Class  A  contraband"  does  not  include  any  object  or 
substance  which  a  person  is  authorized  to  possess  in  the  penal  institution  or 
secure  juvenile  residential  facility  by  the  director  of  the  penal  institution  or 
secure  juvenile  residential  facility  and  that  is  in  the  form  or  quantity  for  which 
it  was  authorized. 

(3)  (A)  "Class  B  Contraband"  means: 

(i)  Any  alcoholic  liquor  or  beverage; 

(ii)  A  hypodermic  needle  or  syringe  or  other  item  that  can  be  used  for 
the  administration  of  unlawful  controlled  substances;  or 

(iii)  A  cellular  telephone  or  other  portable  communication  device  and 
accessories  thereto. 

(B)  The  term  "Class  B  contraband"  does  not  include  any  object  or 
substance  which  a  person  is  authorized  to  possess  in  the  penal  institution  or 
secure  juvenile  residential  facility  by  the  director  of  the  penal  institution  or 
secure  juvenile  residential  facility  and  that  is  in  the  form  or  quantity  for  which 
it  was  authorized. 
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(4)  (A)  "Class  C  Contraband"  means  any  article  or  thing  which  a  person 
confined  in  a  penal  institution  or  secure  juvenile  residential  facility  is 
prohibited  from  obtaining  or  possessing  by  rule.  The  Mayor,  pursuant  to 
subchapter  I  of  Chapter  5  of  Title  2  [§  2-501  et  seq.],  shall  promulgate  by 
rulemaking  the  articles  or  things  that  are  Class  C  contraband.  The  rules  shall 
be  posted  in  the  facility  to  give  notice  of  the  prohibited  articles  or  things. 

(B)  The  term  "Class  C  contraband"  does  not  include  any  object  or 
substance  which  a  person  is  authorized  to  possess  in  the  penal  institution  or 
secure  juvenile  residential  facility  by  the  director  of  the  penal  institution  or 
secure  juvenile  residential  facility  and  that  is  in  the  form  or  quantity  for  which 
it  was  authorized. 

(5)  "Grounds"  means  the  area  of  land  occupied  by  the  penal  institution  or 
secure  juvenile  residential  facility  and  its  yard  and  outbuildings,  with  a  clearly 
identified  perimeter. 

(6)  "Penal  institution"  means  any  penitentiary,  prison,  jail,  or  secure 
facility  owned,  operated,  or  under  the  control  of  the  Department  of  Corrections, 
whether  located  within  the  District  of  Columbia  or  elsewhere. 

(7)  "Secure  juvenile  residential  facility"  means  a  locked  residential  facility 
providing  custody,  supervision,  and  care  for  one  or  more  juveniles  that  is 
owned,  operated,  or  under  the  control  of  the  Department  of  Youth  Rehabilita- 
tion Services,  excluding  residential  treatment  facilities  and  accredited  hospi- 
tals. 

(Dec.  15,  1941,  55  Stat.  800,  ch.  572,  §  1;  June  25,  1948,  62  Stat.  991,  ch.  646, 
§  32(b);  May  24, 1949,  63  Stat.  107,  ch.  139,  §  127;  July  29,  1970,  84  Stat.  572, 
Pub.  L.  91-358,  title  I,  §  155(c)(30);  redesignated  §  2,  Dec.  10,  2009,  D.C.  Law 
18-88,  §  210,  56  DCR  7413;  Nov  6,  2010,  D.C.  Law  18-259,  §  5,  57  DCR  5591; 
June  3,  2011,  D.C.  Law  18-377,  §  10(a),  58  DCR  1174.) 


Prior  Codifications.  —  2001  Ed.,  §  22- 
2603. 

1981  Ed.,  §  22-2603. 
1973  Ed.,  §  22-2603. 

Effect  of  amendments.  —  D.C.  Law  18-88 
rewrote  the  section,  which  had  read  as  follows: 
"Any  person,  not  authorized  by  law,  or  by  the 
Mayor  of  the  District  of  Columbia,  or  by  the 
Director  of  the  Department  of  Corrections  of 
the  District  of  Columbia,  who  introduces  or 
attempts  to  introduce  into  or  upon  the  grounds 
of  any  penal  institution  of  the  District  of  Co- 
lumbia, whether  located  within  the  District  of 
Columbia  or  elsewhere,  any  narcotic  drug, 
weapon,  or  any  other  contraband  article  or 
thing,  or  any  contraband  letter  or  message 
intended  to  be  received  by  an  inmate  thereof, 
shall  be  guilty  of  a  felony,  and,  upon  conviction 
thereof  in  the  Superior  Court  of  the  District  of 
Columbia  or  in  any  court  of  the  United  States, 
shall  be  punished  by  imprisonment  for  not 
more  than  10  years." 

D.C.  Law  18-259,  in  par.  (3)(A)(iii),  substi- 
tuted "telephone,  cell  phone  accessories,"  for 
"telephone". 


D.C.  Law  18-377  rewrote  pars.  (1)  and 
(3)(A)(iii),  which  formerly  read: 

"(1)  'Cellular  telephone  or  other  portable 
communication  device'  means  any  device  car- 
ried, worn,  or  stored  that  is  designed,  intended, 
or  readily  converted  to  create,  receive,  or  trans- 
mit verbal  or  written  messages  or  visual  im- 
ages, access  or  store  data,  or  connect  electron- 
ically to  the  Internet  or  any  other  electronic 
device  and  which  allows  communications  in 
any  form.  The  term  'cellular  telephone  or  other 
portable  communication  device'  includes  porta- 
ble 2-way  pagers,  hand-held  radios,  cellular 
telephones.  Blackberry-type  devices,  personal 
digital  assistants  or  PDAs,  computers,  cam- 
eras, or  any  components  of  these  devices  which 
are  intended  to  be  used  to  assemble  such  de- 
vices. The  term  '  cellular  telephone  or  other 
portable  communication  device'  also  includes 
any  new  technology  that  is  developed  for  simi- 
lar purposes." 

"(iii)  A  cellular  telephone,  cell  phone  accesso- 
ries, or  other  portable  communication  device." 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  210  of 


749 


§  22-2603.02 


Criminal  Offenses  and  Penalties 


Omnibus  Public  Safety  and  Justice  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-181,  Au- 
gust 6,  2009,  56  DCR  6903). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  210  of  Omnibus  Public  Safety  and 
Justice  Congressional  Review  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-227,  Oc- 
tober 21,  2009,  56  DCR  8668). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  510(a)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Emergency  Amendment  Act 
of  2010  (D.C.  Act  18-693,  January  18,  2011,  58 
DCR  640). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  510(a)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 
19-45,  April  20,  2011,  58  DCR  3701). 

Legislative  history  of  Law  18-88.  —  For 
Law  18-88,  see  notes  following  §  22-404. 

Legislative  history  of  Law  18-259.  —  For 
history  of  Law  18-259,  see  notes  under  §  22- 
2724. 

Legislative  history  of  Law  18-377.  —  For 


history  of  Law  18-377,  see  notes  under  §  22- 
303. 

Change  in  Government.  —  This  section 
originated  at  a  time  when  local  government 
powers  were  delegated  to  a  Board  of  Commis- 
sioners of  the  District  of  Columbia  (see  Acts 
Relating  to  the  Establishment  of  the  District  of 
Columbia  and  its  Various  Forms  of  Governmen- 
tal Organization  in  Volume  1).  Section  401  of 
Reorganization  Plan  No.  3  of  1967  (see  Reorga- 
nization Plans  in  Volume  1)  transferred  all  of 
the  functions  of  the  Board  of  Commissioners 
under  this  section  to  a  single  Commissioner. 
The  District  of  Columbia  Self-Government  and 
Governmental  Reorganization  Act,  87  Stat. 
818,  §  711  (D.C.  Code,  §  1-207.11),  abolished 
the  District  of  Columbia  Council  and  the  Office 
of  Commissioner  of  the  District  of  Columbia. 
These  branches  of  government  were  replaced 
by  the  Council  of  the  District  of  Columbia  and 
the  Office  of  Mayor  of  the  District  of  Columbia, 
respectively.  Accordingly,  and  also  pursuant  to 
§  714(a)  ofsuchAct  (D.C.  Code,  §  l-207.14(a)), 
appropriate  changes  in  terminology  were  made 
in  this  section. 


§  22-2603.02.  Unlawful  possession  of  contraband. 

(a)  Except  as  authorized  by  law,  the  Mayor,  the  Director  of  the  Department 
of  Corrections,  or  the  Director  of  the  Department  of  Youth  Rehabihtation 
Services,  it  is  unlawful  to: 

(1)  Knowingly  bring  Class  A,  Class  B,  or  Class  C  contraband  into  or  upon 
the  grounds  of  a  penal  institution  or  a  secure  juvenile  residential  facility  with 
the  intent  that  it  be  given  to  or  received  by  an  inmate  or  securely  detained 
juvenile; 

(2)  Knowingly  cause  another  to  bring  Class  A,  Class  B,  or  Class  C 
contraband  into  or  upon  the  grounds  of  a  penal  institution  or  a  secure  juvenile 
residential  facility  with  the  intent  that  it  be  given  to  or  received  by  an  inmate 
or  securely  detained  juvenile;  or 

(3)  Knowingly  place  Class  A,  Class  B,  or  Class  C  contraband  in  such 
proximity  to  a  penal  institution  or  a  secure  juvenile  residential  facility  with  the 
intent  to  give  an  inmate,  a  securely  detained  juvenile,  a  staff  member,  or  a 
visitor  access  to  the  contraband. 

(b)  It  is  unlawful  for  an  inmate,  or  securely  detained  juvenile,  to  possess 
Class  A,  Class  B,  or  Class  C  contraband,  regardless  of  the  intent  with  which  he 
or  she  possesses  it. 

(c)  It  is  unlawful  for  an  employee  of  the  Department  of  Corrections  or 
Department  of  Youth  Rehabilitation  Services  who  becomes  aware  of  any 
violation  of  this  section  to  fail  to  report  such  knowledge  as  required  by 
department  regulations,  policies,  or  procedures. 

(d)  (1)  Any  item  listed  as  contraband  is  not  deemed  to  be  contraband  when 
issued  by  a  penal  institution  or  secure  juvenile  residential  facility  to  an 
employee  and  the  item  is  being  used  in  the  performance  of  the  employee's 
duties  within  the  penal  institution  or  secure  juvenile  residential  facility. 
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(2)  Any  item  listed  as  contraband  is  not  deemed  to  be  contraband  when 
issued  by  a  law  enforcement  agency  to  its  sworn  officers  and  the  item  is  being 
used  in  the  performance  of  his  or  her  duties. 

(e)  It  is  not  unlawful  for  an  attorney,  or  representative  or  agent  of  an 
attorney,  during  the  course  of  a  visit  for  the  purpose  of  legal  representation  of 
the  inmate  or  securely  detained  juvenile,  to: 

(1)  Possess  a  cellular  telephone  or  other  portable  communication  device 
and  accessories  thereto  for  the  purpose  of  the  legal  visit  for  use  by  the  attorney, 
representative,  or  agent,  and  not  for  the  personal  use  of  any  inmate  or  securely 
detained  juvenile;  or 

(2)  Give  or  transmit  to  an  inmate  or  securely  detained  juvenile  legal 
written  or  recorded  communication  pertaining  to  his  or  her  legal  representa- 
tion. 

(f)  It  is  not  unlawful  for  a  person  to  possess  or  carry  a  controlled  substance 
that  is  prescribed  to  that  person  and  that  is  medically  necessary  for  that 
person  to  carry. 

(Dec.  15,  1941,  55  Stat.  800,  ch.  572,  §  1;  June  25,  1948,  62  Stat.  991,  ch.  646, 
§  32(b);  May  24,  1949,  63  Stat.  107,  ch.  139,  §  127;  July  29,  1970,  84  Stat.  572, 
Pub.  L.  91-358,  title  I,  §  155(c)(30);  redesignated  §  3,  Dec.  10,  2009,  D.C.  Law 
18-88,  §  210,  56  DCR  7413;  June  3,  2011,  D.C.  Law  18-377,  §  10(b),  58  DCR 
1174.) 

Prior  Codifications.  —  2001  Ed.,  §  22-  For  temporary  (90  day)  amendment  of  sec- 
2603.  tion,  see  §  510(b)  of  Public  Safety  Legislation 

1981  Ed.,  §  22-2603.  Sixty-Day  Layover  Emergency  Amendment  Act 

1973  Ed.,  §  22-2603.  of  2010  (D.C.  Act  18-693,  January  18,  2011,  58 

Effect  of  amendments.  —  D.C.  Law  18-     DCR  640). 
377,  in  subsec.  (e)(1),  substituted  "portable        Yot  temporary  (90  day)  amendment  of  sec- 
communication  device  and  accessories  thereto"     ^^^n,  see  §  510(b)  of  Public  Safety  Legislation 
for  portable  communication  device  .  Sixty-Day    Layover    Congressional  Review 

^a^T'.^Z^^  ^^^^^f'o^a  7o     •u^"'??'ui'^  Emergency  Amendment  Act  of  2011  (D.C.  Act 

(90  day)  addition,  see  §  210  of  Omnibus  Public  45  A  ril  20  2011  58  DCR  3701) 

Safety  and  Justice  Emergency  Amendment  Act  ^    '  •  1    .     \  .     '       /.  »  i^r> 

of  2009  (D.C.  Act  18-181,  August  6,  2009,  56  Legislative  history  of  Law  18-88.  -  For 

DCR  6903).  18-88,  see  notes  following  §  22-404. 

For  temporary  (90  day)  addition,  see  §  210  of  Legislative  history  of  Law  18-377.  —  For 

Omnibus  Public  Safety  and  Justice  Congressio-  history  of  Law  18-377,  see  notes  under  §  22- 

nal  Review  Emergency  Amendment  Act  of  2009  303 . 
(D.C.  Act  18-227,  October  21,  2009,  56  DCR 
8668). 

§  22-2603.03.  Penalties. 

(a)  A  person  convicted  of  violating  this  subchapter  with  regard  to  Class  A 
contraband  shall  be  imprisoned  for  not  more  than  10  years,  fined  not  more 
than  $10,000,  or  both. 

(b)  A  person  convicted  of  violating  this  subchapter  with  regard  to  Class  B 
contraband  shall  be  imprisoned  for  not  more  than  2  years,  fined  not  more  than 
$2,000,  or  both. 

(c)  A  person  convicted  of  violating  §  22-2603. 02(c)  shall  be  imprisoned  for 
not  more  than  1  year,  fined  not  more  than  $1,000,  or  both. 
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(d)  Any  term  of  imprisonment  imposed  on  an  inmate  or  prisoner  pursuant  to 
this  section  shall  be: 

(1)  Consecutive  to  the  term  of  imprisonment  being  served  at  the  time  this 
offense  was  committed;  or 

(2)  If  the  inmate  was  confined  pending  trial  or  sentencing,  consecutive  to 
any  term  of  imprisonment  imposed  in  the  case  in  which  the  inmate  was  being 
detained  at  the  time  this  offense  was  committed. 

(e)  The  violation  of  this  subchapter  with  regard  to  Class  C  contraband  shall 
be  an  administrative  penalty  prescribed  by  the  Department  of  Corrections  or 
the  Department  of  Youth  Rehabilitation  Services. 

(Dec.  15,  1941,  55  Stat.  800,  ch.  572,  §  1;  June  25,  1948,  62  Stat.  991,  ch.  646, 
§  32(b);  May  24,  1949,  63  Stat.  107,  ch.  139,  §  127;  July  29, 1970,  84  Stat.  572, 
Pub.  L.  91-358,  title  I,  §  155(c)(30);  redesignated  §  4,  Dec.  10,  2009,  D.C.  Law 
18-88,  §  210,  56  DCR  7413.) 


Prior  Codifications.  —  2001  Ed.,  §  22- 
2603. 

1981  Ed.,  §  22-2603. 
1973  Ed.,  §  22-2603. 

Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  210  of  Omnibus  Public 
Safety  and  Justice  Emergency  Amendment  Act 
of  2009  (D.C.  Act  18-181,  August  6,  2009,  56 
DCR  6903). 


For  temporary  (90  day)  addition,  see  §  210  of 
Omnibus  Public  Safety  and  Justice  Congressio- 
nal Review  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-227,  October  21,  2009,  56  DCR 
8668). 

Legislative  history  of  Law  18-88.  —  For 

Law  18-88,  see  notes  following  §  22-404. 


§  22-2603.04.  Detainment  power. 

Any  person  who,  being  lawfully  upon  the  grounds  of  the  penal  institution, 
introduces  or  attempts  to  introduce  contraband  prohibited  by  §  2-2603. 02(a) 
may  be  taken  into  custody  by  the  warden  and  detained  for  not  more  than  2 
hours,  pending  surrender  to  a  police  officer  with  the  Metropolitan  Police 
Department. 

(Dec.  15,  1941,  55  Stat.  800,  ch.  572,  §  1;  June  25,  1948,  62  Stat.  991,  ch.  646, 
§  32(b);  May  24, 1949,  63  Stat.  107,  ch.  139,  §  127;  July  29, 1970,  84  Stat.  572, 
Pub.  L.  91-358,  title  I,  §  155(c)(30);  redesignated  §  5,  Dec.  10,  2009,  D.C.  Law 
18-88,  §  210,  56  DCR  7413.) 


Prior  Codifications.  —  2001  Ed.,  §  22- 
2603. 

1981  Ed.,  §  22-2603. 
1973  Ed.,  §  22-2603. 

Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  210  of  Omnibus  Public 
Safety  and  Justice  Emergency  Amendment  Act 
of  2009  (D.C.  Act  18-181,  August  6,  2009,  56 
DCR  6903). 


For  temporary  (90  day)  addition,  see  §  210  of 
Omnibus  Public  Safety  and  Justice  Congressio- 
nal Review  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-227,  October  21,  2009,  56  DCR 
8668). 

Legislative  history  of  Law  18-88.  —  For 

Law  18-88,  see  notes  following  §  7-2508.01. 
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Chapter  27.  Prostitution;  Pandering. 


Subchapter  I.  General 

Sec. 

22-2701.  Engaging  in  prostitution  or  soliciting 

for  prostitution. 
22-2701.01.  Definitions. 
22-2702.  [Repealed]. 

22-2703.  Suspension  of  sentence;  conditions; 
enforcement. 

22-2704.  Abducting  or  enticing  child  from  his 
or  her  home  for  purposes  of  pros- 
titution; harboring  such  child. 

22-2705.  Pandering;  inducing  or  compelling  an 
individual  to  engage  in  prostitu- 
tion. 

22-2706.  Compelling  an  individual  to  live  life 
of  prostitution  against  his  or  her 
will. 

22-2707.  Procuring;  receiving  money  or  other 
valuable  thing  for  arranging  as- 
signation. 

22-2708.  Causing  spouse  or  domestic  partner 
to  live  in  prostitution. 

22-2709.  Detaining  an  individual  in  disorderly- 
house  for  debt  there  contracted. 

22-2710.  Procuring  for  house  of  prostitution. 

22-2711.  Procuring  for  third  persons. 

22-2712.  Operating  house  of  prostitution. 


Sec. 

22-2713.  Premises  occupied  for  lewdness,  as- 
signation, or  prostitution  declared 
nuisance. 

22-2714.  Abatement  of  nuisance  under  §  22- 
2713  by  injunction  —  Temporary 
injunction. 

22-2715.  Same  —  Trial;  dismissal  of  complaint; 

prosecution;  costs. 
22-2716.  Violation  of  injunction  granted  under 

§  22-2714. 

22-2717.  Order  of  abatement;  sale  of  property; 

entry  of  closed  premises  punish- 
able as  contempt. 

22-2718.  Disposition  of  proceeds  of  sale. 

22-2719.  Bond  for  abatement;  order  for  deliv- 
ery of  premises;  effect  of  release. 

22-2720.  Tax  for  maintaining  such  nuisance. 

22-2721.  [Repealed]. 

22-2722.  Keeping  bawdy  or  disorderly  houses. 
22-2723.  Property  subject  to  seizure  and  forfei- 
ture. 

22-2724.  Impoundment. 

22-2725.  Anti-Prostitution  Vehicle  Impound- 
ment Proceeds  Fund. 

Subchapter  II.  Prostitution  Free  Zones 

22-2731.  Prostitution  free  zones;  penalty. 


Subchapter  I.  General, 

§  22-2701.  Engaging  in  prostitution  or  soliciting  for  pros- 
titution. 

(a)  It  is  unlawful  for  any  person  to  engage  in  prostitution  or  to  solicit  for 
prostitution. 

(b)  (1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  a  person 
convicted  of  prostitution  or  soliciting  for  prostitution  shall  be: 

(A)  Fined  not  more  than  $500,  imprisoned  for  not  more  than  90  days,  or 
both,  for  the  first  offense;  and 

(B)  Fined  not  more  than  $1,000,  imprisoned  not  more  than  180  days,  or 
both,  for  the  second  offense. 

(2)  A  person  convicted  of  prostitution  or  soliciting  for  prostitution  who  has 
2  or  more  prior  convictions  for  prostitution  or  soliciting  for  prostitution,  not 
committed  on  the  same  occasion,  shall  be  fined  not  more  than  $4,000, 
imprisoned  for  not  more  than  2  years,  or  both. 

(c)  For  the  purposes  of  this  section,  a  person  shall  be  considered  as  having 
2  or  more  prior  convictions  for  prostitution  or  soliciting  for  prostitution  if  he  or 
she  has  been  convicted  on  at  least  2  occasions  of  violations  of: 

(1)  This  section; 

(2)  A  statute  in  one  or  more  other  jurisdictions  prohibiting  prostitution  or 
soliciting  for  prostitution;  or 
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(3)  Conduct  that  would  constitute  a  violation  of  this  section  if  committed 
in  the  District  of  Columbia. 

(Aug.  15,  1935,  49  Stat.  651,  ch.  546,  §  1;  June  9,  1948,  62  Stat.  346,  ch.  428, 
title  I,  §  102;  June  29,  1953,  67  Stat.  93,  ch.  159,  §  202(b);  Dec.  10,  1981,  D.C. 
Law  4-57,  §  3,  28  DCR  4652;  Nov.  21,  1985,  D.C.  Law  6-62,  §  2,  32  DCR  4581; 
Dec.  1,  1987,  D.C.  Law  7-44,  §  2,  34  DCR  5310;  May  24,  1996,  D.C.  Law 
11-130,  §  3(a),  43  DCR  1570;  Apr.  24,  2007,  D.C.  Law  16-306,§  211(a),  53  DCR 
8610;  Dec.  10,  2009,  D.C.  Law  18-88,  §  211,  56  DCR  7413;  Apr.  20,  2012,  D.C. 
Law  19-120,  §  202,  58  DCR  11235.) 


Cross  references.  —  Alcoholic  beverages, 
licenses  transfer  or  suspension,  violation  of 
laws,  see  §§  25-316  and  25-823. 

Chief  of  Police,  authority  and  duty  in  regard 
to  houses  of  prostitution,  see  §§  5-115.06  and 
5-115.07. 

Conduct  of  prosecutions  under  this  section, 
see  §  22-1809. 

Ownership  or  possession  of  a  pistol,  persons 
convicted  under  this  section,  see  §  22-4503. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-2703  and  22-4503. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2701. 

1973  Ed.,  §  22-2701. 

Effect  of  amendments.  —  D  C.  Law  16-306 
rewrote  the  section. 

D.C.  Law  18-88  rewrote  the  section,  which 
had  read  as  follows:  "It  is  unlawful  for  any 
person  to  engage  in  prostitution  or  to  solicit  for 
prostitution.  The  penalties  for  violation  of  this 
section  shall  be  a  fine  of  $500  or  not  more  than 
90  days  imprisonment,  or  both,  for  the  first 
offense,  a  fine  of  $750  or  not  more  than  135 
days  imprisonment,  or  both,  for  the  second 
offense,  and  a  fine  of  $1,000  or  not  more  than 
180  days  imprisonment,  or  both,  for  the  third 
and  each  subsequent  offense." 

D.C.  Law  19-120,  in  subsecs.  (b)  and  (c), 
substituted  "prostitution  or  soliciting  for  pros- 
titution" for  "prostitution". 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  2  of  the  Safe 
Streets  Anti-Prostitution  Emergency  Amend- 
ment Act  of  1995  (D.C.  Act  11-133,  August  11, 
1995,  42  DCR  4680)  and  §  2  of  the  Safe  Streets 
Anti-Prostitution  Legislative  Review  Emer- 
gency Amendment  Act  of  1995  (D.C.  Act  11-153, 
November  9,  1995,  42  DCR  6567). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  211(a)  of  Omnibus  Public  Safety 
Emergency  Amendment  Act  of  2006  (D.C.  Act 
16-445,  July  19,  2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  211(a)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2006  (D.C.  Act  16-490,  October  18,  2006, 
53  DCR  8686). 


For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  211(a)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2007  (D.C.  Act  17-10,  January  16,  2007, 
54  DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  211(a)  of  Omnibus  Public  Safety 
Second  Congressional  Review  Emergency 
Amendment  Act  of  2007  (D.C.  Act  17-25,  April 
19,  2007,  54  DCR  4036). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  203  of  Crime  Bill  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-129,  June 
29,  2009,  56  DCR  5495). 

Legislative  history  of  Law  4-57.  —  For 
legislative  history  of  D.C.  Law  4-57,  see  Histor- 
ical and  Statutory  Notes  following  §  22- 
2701.01. 

Legislative  history  of  Law  6-62.  —  Law 

6-  62,  the  "Prostitution  Enforcement  Amend- 
ment Act  of  1985,"  was  introduced  in  Council 
and  assigned  Bill  No.  6-261,  which  was  referred 
to  the  Committee  on  the  Judiciary.  The  Bill  was 
adopted  on  first  and  second  readings  on  June 

25,  1985  and  July  9,  1985,  respectively  Signed 
by  the  Mayor  on  July  16,  1985,  it  was  assigned 
Act  No.  6-66  and  transmitted  to  both  Houses  of 
Congress  for  its  review. 

Legislative  history  of  Law  7-44.  —  Law 

7-  44,  the  "Penalty  for  Prostitution  Amendment 
Act  of  1987,"  was  introduced  in  Council  and 
assigned  Bill  No.  7-74,  which  was  referred  to 
the  Committee  on  the  Judiciary.  The  Bill  was 
adopted  on  first  and  second  readings  on  June 
16,  1987  and  June  30,  1987,  respectively 
Signed  by  the  Mayor  on  July  23,  1987,  it  was 
assigned  Act  No.  7-59  and  transmitted  to  both 
Houses  of  Congress  for  its  review. 

Legislative  history  of  Law  11-77.  —  Law 
11-77,  the  "Safe  Streets  Anti-Prostitution  Tem- 
porary Amendment  Act  of  1995",  was  intro- 
duced in  Council  and  assigned  Bill  No.  11-422. 
The  Bill  was  adopted  on  first  and  second  read- 
ings on  July  29,  1995,  and  October  10,  1995, 
respectively.  Signed  by  the  Mayor  on  October 

26,  1995,  it  was  assigned  Act  No.  11-147  and 
transmitted  to  both  Housed  of  Congress  for  its 
review.  D.C.  Law  11-77  became  effective  on 
January  24,  1996. 
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Legislative  history  of  Law  11-130.  —  Law 

11-130,  the  "Safe  Streets  Anti-Prostitution 
Amendment  Act  of  1996,"  was  introduced  in 
Council  and  Assigned  Bill  No.  11-439,  which 
was  referred  to  the  Committee  on  the  Judiciary. 
The  Bill  was  adopted  on  first  and  second  read- 
ings on  February  6,  1996,  and  March  5,  1996, 
respectively.  Signed  by  the  Mayor  on  March  15, 
1996,  it  was  assigned  Act  No.  11-237  and  trans- 
mitted to  both  Houses  of  Congress  for  its  re- 
view. D.C.  Law  11-130  became  effective  on  May 
24,  1996. 

Legislative  history  of  Law  16-306.  —  For 

Law  16-306,  see  notes  following  §  22-404. 


Legislative  history  of  Law  18-88.  —  For 

Law  18-88,  see  notes  following  §  22-404. 
Legislative  history  of  Law  19-120.  —  Law 

19-120,  the  "Receiving  Stolen  Property  and 
Public  Safety  Amendment  Act  of  2011",  was 
introduced  in  Council  and  assigned  Bill  No. 
19-215,  which  was  referred  to  the  Committee 
on  the  Judiciary.  The  Bill  was  adopted  on  first 
and  second  readings  on  November  1,  2011,  and 
December  6,  2011,  respectively.  Signed  by  the 
Mayor  on  December  21,  2011,  it  was  assigned 
Act  No.  19-262  and  transmitted  to  both  Houses 
of  Congress  for  its  review.  D.C.  Law  19-120 
became  effective  on  April  20,  2012. 
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Forfeitures. 
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Nature  and  elements  of  offenses. 

— Clarity  or  ambiguity  of  invitation,  nature  and 
elements  of  offenses. 

— Corroboration,  nature  and  elements  of  of- 
fenses. 

— In  general. 

— Initiation  of  conversation,  nature  and  ele- 
ments of  offenses. 

— Noncommercial  invitation,  nature  and  ele- 
ments of  offenses. 

— Nonverbal  conduct,  nature  and  elements  of 
offenses. 

Presumptions  and  burden  of  proof. 
Prosecuting  authority. 
Public  officers  and  employees. 
Purposes. 

Questions  of  law  and  fact. 
Review. 

Right  to  trial  by  jury. 
Sentence  and  punishment. 
Validity 

— Due  process  of  law,  validity. 

— Equal  protection  of  laws,  validity. 

— Freedom  of  speech  and  press,  validity 

— In  general. 

— Privacy  rights,  validity. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

In  prosecution  for  statutory  offense  of  unlaw- 
fully inviting  another  to  accompany  accused  for 
lewd  and  immoral  purpose,  evidence  of  good 


character  of  accused  is  particularly  applicable 
in  that  it  is  usually  only  defense,  except  word  of 
accused,  and  should  be  considered  by  court. 
D.C.  Code  1940,  §  22-2701.  Kelly  v.  U.S.,  194 
R2d  150,  1952  U.S.  App.  LEXIS  2737  (C.A.D.C. 
1952). 

Police  officer's  testimony  recounting  prosti- 
tute's statement  that  she  and  victim,  who  was 
also  a  prostitute,  "were  trying  to  set  up  —  were 
trying  to  get  the  officers  to  take  a  bait,"  which 
suggested  that  victim  was  the  instigator  of  the 
sexual  encounter  with  defendant,  a  police  offi- 
cer, was  not  admissible  as  a  declaration  against 
penal  interest,  in  prosecution  for  first-degree 
sexual  abuse  of  a  ward;  the  statement  was 
ambiguous  and  was  susceptible  to  more  than 
one  interpretation,  and  one  interpretation  sub- 
jected prostitute  to  criminal  liability  while  the 
other  would  not.  Andrews  v.  United  States,  981 
A.2d  571,  2009  D.C.  App.  LEXIS  376  (2009). 

Expert  testimony  that  male  defendant 
dressed  in  female  clothes  was  soliciting  for 
immoral  purposes  was  insufficient  to  support 
conviction  for  soliciting  for  lewd  and  immoral 
purpose;  police  officers  who  testified  as  experts 
did  not  overhear  any  conversation  relating  to 
sexual  acts,  see  any  money  exchanged,  or  see 
any  sexual  acts  performed.  D.C.  Code  1981, 
§  22-2701.  Bates  v.  United  States,  537  A.2d 
1131,  1988  D.C.  App.  LEXIS  46  (1988). 

In  prosecution  resulting  in  conviction  of  "in- 
viting for  purposes  of  prostitution,"  trial  court 
abused  its  discretion  in  admitting  evidence  of 
defendant's  prior  convictions  for  commercial 
sexual  solicitation  to  prove  motive  or  to  show 
surrounding  circumstances,  where  previous 
sexual  solicitations  were  not  intimately  entan- 
gled with  criminal  conduct  and  motive  was  not 
element  of  offense  charged.  D.C.  Code  1981, 
§  22-2701.  Graves  v.  United  States,  515  A.2d 
1136,  1986  D.C.  App.  LEXIS  451  (1986). 

No  evidence  of  defendant's  prior  acts  of  invit- 
ing for  purposes  of  prostitution  is  admissible  in 
Government's  case-in-chief  to  prove  specific  in- 
tent under  statute  proscribing  "inviting  for  pur- 
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poses  of  prostitution."  D.C.  Code  1981,§  22- 
2701.  Graves  v.  United  States,  515  A.2d  1136, 
1986  D.C.  App.  LEXIS  451  (1986). 

In  prosecution  for  soliciting  for  prostitution, 
even  if  evidence  of  conversation  between  sailor 
to  whom  arresting  officer  had  been  talking  and 
one  of  sailors  walking  behind  defendant  were 
hearsay  and  improperly  admitted,  error,  if  any, 
was  not  prejudicial  where  finding  of  guilt  was 
based  upon  solicitation  which  occurred  subse- 
quently. D.C.  Code  1951,  §  22-2701.  Price  v. 
U.S.,  135  A.2d  854,  1957  D.C.  App.  LEXIS  312 
(Cr.App.  1957). 

In  prosecution  for  soliciting  a  person  for 
immoral  or  lewd  purposes  an  acquittal  is  not 
required  to  follow  whenever  evidence  of  good 
character  of  accused  is  presented.  D.C.  Code 
1940,  §  22-2701.  Bicksler  v.  U.S.,  90  A.2d  233, 
1952  D.C.  App.  LEXIS  185  (Cr.App.  1952). 

In  prosecution  for  addressing  a  person  for 
immoral  purpose  an  acquittal  is  not  required 
solely  because  there  is  evidence  of  good  charac- 
ter of  accused.  D.C.  Code  1940,  §  22-2701. 
Bicksler  v.  U.S.,  90  A.2d  233,  1952  D.C.  App. 
LEXIS  185  (Cr.App.  1952). 

In  prosecution  for  soliciting  prostitution, 
where  officer's  opinion  or  assumption  as  to 
what  consideration  the  $5  demanded  by  defen- 
dant would  cover  was  elicited  by  defense  coun- 
sel on  cross-examination,  defendant  could  not 
complain  that  such  evidence  was  inadmissible. 
D.C.  Code  1940,  §  22-2701.  Hall  v.  U.S.,  34 
A.2d  631,  1943  D.C.  App.  LEXIS  206  (Cr.App. 
1943). 

Collateral  proceedings. 

Police  report  of  plaintiff's  arrest,  coupled 
with  his  trial  and  acquittal  and  official  United 
States  Attorney  "reports"  on  such  case,  did  not, 
for  purposes  of  plaintiff's  claim  against  District 
of  Columbia  for  false  arrest  and  malicious  pros- 
ecution, constitute  sufficient  compliance  with 
portion  of  notice  of  claim  statute  which  pro- 
vides that  "a  report  in  writing  by  the  Metropol- 
itan Police  Department,  in  regular  course  of 
duty,  is  a  sufficient  notice  under  this  section." 
D.C.  Code  §§  12-309,  22-2701.  Jenkins  v.  Dis- 
trict of  Columbia,  379  A.2d  1177,  1977  D.C. 
App.  LEXIS  274  (1977). 

Conduct  of  trial. 

Reopening  of  prosecution  for  soliciting  for 
prostitution,  after  both  government  and  de- 
fense had  rested  and  final  argument  had  com- 
menced, to  receive  corroborating  testimony  as 
to  defendant's  presence  at  time  and  place  of 
alleged  offense  was  within  sound  discretion  of 
trial  court.  D.C.  Code  1951,  §  22-2701.  Price  v. 
U.S.,  135  A.2d  854,  1957  D.C.  App.  LEXIS  312 
(Cr.App.  1957). 

Construction  and  application. 

Enforcement  of  statute  making  it  unlawful 
for  any  person  to  invite  another  to  accompany 


him  for  lewd  and  immoral  purpose  must  be 
with  design  to  prevent  offense,  to  prevent  un- 
warranted irreparable  destruction  of  reputa- 
tions, and  to  prevent  criminal  offense  of  black- 
mail in  connection  with  charge  of  verbal 
invitation,  and  it  must  not  foster  conditions  or 
practices  which  make  easy  and  encourage  such 
offense.  D.C.  Code  1940,  §  22-2701.  Kelly  v. 
U.S.,  194  F.2d  150,  1952  U.S.  App.  LEXIS  2737 
(C.A.D.C.  1952). 

Although  the  act  of  soliciting  sex  in  return  for 
money  is  a  crime,  prostitution  itself  is  not. 
Welch  V.  United  States,  807  A.2d  596,  2002  D.C. 
App.  LEXIS  536  (2002),  writ  of  certiorari  de- 
nied by  537  U.S.  1132, 123  S.  Ct.  914, 154  L.  Ed. 
2d  821,  2003  U.S.  LEXIS  380,  71  U.S.L.W.  3473 
(2003). 

Statute  prohibiting  solicitation  for  lewd  or 
immoral  purposes  is  not  limited  in  its  applica- 
tion to  either  person  soliciting  acts  for  money  or 
person  offering  to  pay  for  such  acts;  since  either 
individual  may  be  convicted  under  statute, 
forcing  government  to  choose  which  person  to 
prosecute  would  be  purely  arbitrary  rule.  D.C. 
Code  1981,  §  22-2701(a).  Thompson  v.  United 
States,  618  A.2d  110,  1992  D.C.  App.  LEXIS 
312  (1992). 

Statute  prohibiting  sexual  solicitation  for  a 
fee  does  not,  by  its  terms,  bar  application  to 
conduct  that  occurs  in  a  private  residence.  D.C. 
Code  1981,  §  22-2701.  Blyther  v.  United  States, 
577  A.2d  1154,  1990  D.C.  App.  LEXIS  167 
(1990). 

Amendment  to  solicitation  statute  defining 
the  terms  inviting,  enticing,  or  persuading, 
does  not  apply  to  soliciting  for  lewd  or  immoral 
purposes.  D.C.  Code  1981,  §  22-2701.  Rose  v. 
United  States,  535  A.2d  849,  1987  D.C.  App. 
LEXIS  516  (1987). 

Soliciting  for  lewd  or  immoral  purposes  is 
limited  in  the  District  of  Columbia  to  soliciting 
for  sodomy.  D.C.  Code  1981,  §  22-2701.  Rose  v. 
United  States,  535  A.2d  849,  1987  D.C.  App. 
LEXIS  516  (1987). 

Statute  proscribing  inviting  for  purposes  of 
prostitution,  on  its  face,  does  not  protect  sexual 
solicitations  in  private  places.  D.C.  Code  1973, 
§  22-2701.  Lutz  V.  United  States,  434  A.2d  442, 
1981  D.C.  App.  LEXIS  346  (1981). 

Statute  prohibiting  solicitation  for  the  pur- 
pose of  prostitution  applies  to  solicitation  for 
homosexual  acts.  D.C.  Code  §§  22-2701,  22- 
2704  to  22-2720,  22-2722.  Harris  v.  United 
States,  293  A.2d  851,  1972  D.C.  App.  LEXIS 
421  (1972). 

This  section,  when  read  alone,  appears 
plainly  to  require  a  penalty  of  a  $300  fine  for 
first  offenders;  it  cannot  be  read  alone,  however, 
for  D.C.  Code  §  22-2703  (1981)  also  applies  to 
penalties  for  solicitation.  Further,  §  16-710 
permits  the  court  "in  criminal  cases"  to  suspend 
imposition  or  execution  of  sentence,  or  any  part 
thereof,  and  place  a  defendant  on  probation. 
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Both  of  these  statutes  have  been  held  to  autho- 
rize the  trial  court  to  grant  probation  upon 
conviction  of  solicitation.  United  States  v.  Wil- 
liams, 116  WLR  1005  (Super.  Ct.  1988). 

Construction  with  federal  law. 

The  Mann  Act  penalizing  the  transportation 
in  the  District  of  Columbia  of  any  woman  with 
the  intent  or  purpose  to  induce  or  entice  the 
woman  transported  to  practice  prostitution 
does  not  conflict  with  any  other  legislation 
applicable  to  the  District.  White  Slave  Traffic 
Act  §  2,  18  U.S.C.  §  398;  D.C.  Code  1940, 
§§  22-2701,  22-2702,  22-2705  to  22-2712.  U.S. 
V.  Beach,  65  S.Ct.  602,  1945  U.S.  LEXIS  2400 
(U.S.Dist.Col.  1945). 

The  White  Slave  Act  is  not  applicable  in  a 
prostitution  case  involving  transportation 
solely  within  the  District  of  Columbia  in  view  of 
fact  that  Congress  has  enacted  local  laws  which 
cover  the  entire  local  field.  White  Slave  Act, 
§  2,  18  U.S.C.  §  2421;  D.C.  Code  1929,  T  6, 
§§  177,  179;  D.C.  Code  1940,  §§  22-2701,  22- 
2702,  22-2705,  22-2707,  22-2709  to  22-2712. 
Beach  v.  U.S.,  144  F.2d  533,  1944  U.S.  App. 
LEXIS  2877  (1944). 

Defenses. 

Trial  judge  did  not  err  in  rejecting  defen- 
dant's defense  of  entrapment  to  sexual  solicita- 
tion charge,  absent  showing  that  Government 
instilled  criminal  notion  in  otherwise  innocent 
individual.  D.C.  Code  1981,  §  22-2701.  Blyther 
V.  United  States,  577  A.2d  1154,  1990  D.C.  App. 
LEXIS  167  (1990). 

Where  defendant  who  was  convicted  of  solic- 
iting for  prostitution  confirmed  his  encounter 
with  morals  officer,  where  defendant  by  his  own 
testimony  was  conversant  with  jargon  of  solic- 
itation bargaining  process,  and  where  defen- 
dant did  not  claim  to  be  an  unwary  innocent 
with  no  intent  to  engage  in  the  solicitation 
process,  no  basis  existed  on  which  to  premise  a 
defense  of  "entrapment"  since  defendant  did 
not  maintain  that  morals  officer  implanted  the 
criminal  design  in  his  mind  to  solicit  her  for 
prostitution,  and  since  officer's  role  was  limited 
to  her  presence  and  to  an  exploration  of  defen- 
dant's purposes.  D.C.  Code  §  22-2701.  WilHams 
V.  United  States,  342  A.2d  367,  1975  D.C.  App. 
LEXIS  437  (1975). 

Evidence  which  showed  that  while  some 
women  solicited  each  other  for  sodomitic  acts, 
only  men  were  arrested  for  homosexual  solici- 
tation under  statute  which  made  solicitation 
for  sodomitic  acts  a  crime,  where  there  was  no 
indication  as  to  whether  lesbian  solicitation 
was  known  to  the  police,  showed  no  more  than 
a  failure  to  prosecute  others  because  of  a  lack  of 
knowledge  and  did  not  show  discriminatory 
enforcement.  D.C.  Code  §§  22-2701,  22-3502; 
U.S.  Const.  Amend.  14.  United  States  v.  Cozart, 


321  A.2d  342,  1974  D.C.  App.  LEXIS  229 
(1974). 

That  two  police  officers,  who  were  govern- 
ment witnesses,  heard  accused  say,  on  being 
asked  by  trial  court  to  state  her  account  of  the 
facts  after  she  indicated  desire  to  enter  guilty 
plea,  that  she  did  not  solicit  officer  but  that  he 
solicited  her  and  she  refused  did  not  prejudice 
accused,  in  that  accused  heard  officers'  version 
of  the  occurrence  and  in  that  the  defense  com- 
monly used  in  such  a  prosecution  was  that 
solicitation  was  by  the  officer  and  not  by  defen- 
dant. D.C.  Code  §  22-2701.  United  States  v. 
Lester,  318  A.2d  899,  1974  D.C.  App.  LEXIS 
420  (1974). 

Defendants'  testimony  did  not  support  claim 
of  entrapment  as  a  matter  of  law.  D.C.  Code 
1961,  §  22-2701.  Wilhs  v.  United  States,  198 
A.2d  751,  1964  D.C.  App.  LEXIS  209  (App. 
1964). 

Defendant's  honorable  discharge  from 
United  States  Army  approximately  five  years 
before  offense  charged  did  not  require  defen- 
dant's acquittal  of  charge  of  soliciting  for  lewd 
and  immoral  purpose  as  a  matter  of  law.  D.C. 
Code  1940,  §  22-2701.  Brenke  v.  U.S.,  78  A.2d 
677,  1951  D.C.  App.  LEXIS  133  (Cr.App.  1951). 

Dismissal,  nolle  prosequi,  or  discontinu- 
ance. 

Evidence  did  not  support  trial  court's  finding 
on  motion  to  dismiss  indictment  that  there  was 
discriminatory  enforcement  of  the  District  of 
Columbia  statute  prohibiting  soliciting  for 
prostitution.  D.C.  Code  §  22-2701.  United 
States  v.  Moses,  339  A.2d  46,  1975  D.C.  App. 
LEXIS  389  (1975),  writ  of  certiorari  denied  by 
426  U.S.  920,  96  S.  Ct.  2624,  49  L.  Ed.  2d  373, 
1976  U.S.  LEXIS  1943  (1976). 

Dismissal  of  information,  which  charged  so- 
licitation for  prostitution,  merely  on  basis  of 
determination  that  accused  was  prejudiced  by 
fact  that  two  police  officers,  who  were  govern- 
ment witnesses,  heard  accused  say,  on  being 
asked  by  trial  court  to  state  her  account  of  the 
facts  after  she  indicated  desire  to  enter  guilty 
plea,  that  she  did  not  solicit  officer  but  that  he 
solicited  her  and  she  refused  was  error.  D.C. 
Code  §  22-2701.  United  States  v.  Lester,  318 
A.2d  899,  1974  D.C.  App.  LEXIS  420  (1974). 

Judgments  were  required  to  be  vacated  and 
nolle  prosequis  entered  in  cases  which  had  been 
pending  before  Court  of  General  Sessions 
where  government's  action  in  entering  the  nolle 
prosequis  could  not  be  characterized  as  an 
abuse  of  its  power,  and  to  allow  government  to 
file  new  informations  at  a  subsequent  date 
would  not  violate  double  jeopardy  clause  of 
Fifth  Amendment.  D.C.  Code  1961,  §§  22-504, 
22-2701;  U.S.  Const.  Amend.  5.  United  States  v. 
Foster,  226  A.2d  164,  1967  D.C.  App.  LEXIS 
130  (App.  1967). 

Enforcement  of  law. 

Statute  which  proscribes  sexual  solicitation 
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[D.C.  Code  1981,  §  22-2701]  does  not  encour- 
age arbitrary  enforcement,  where  it  prohibits 
specified  conduct  and  requires  that  such  con- 
duct be  for  the  purpose  of  prostitution,  as  such 
requirements  provide  more  than  "minimal 
guidehnes"  to  law  enforcement  officers.  U.S.C. 
Const.Amends.  5, 14.  Ford  v.  United  States,  498 
A.2d  1135,  1985  D.C.  App.  LEXIS  492  (1985). 

Decision  to  adopt  a  particular  method  of  law 
enforcement  is  normally  left  to  the  police  and 
will  be  upheld  unless  there  has  been  some  form 
of  invidious  discrimination.  D.C.  Code  1981, 
§§  17-305(a),  22-2701.  Eissa  v.  United  States, 
485  A.2d  610,  1984  D.C.  App.  LEXIS  576 
(1984),  writ  of  certiorari  denied  by  474  U.S. 
1013,  106  S.  Ct.  544,  88  L.  Ed.  2d  474,  1985 
U.S.  LEXIS  4693,  54  U.S.L.W.  3375  (1985). 

Evidence  and  witnesses,  generally. 

Prosecution  was  not  entitled  to  attempt  to 
impeach  testimony  of  defendant  indicted  for 
second-degree  murder  by  referring  to  thirteen 
prior  convictions  of  petty  offenses  of  vagrancy, 
disorderly  conduct  and  soliciting  prostitution, 
inasmuch  as,  although  such  offenses  were  Dis- 
trict of  Columbia  Code  offenses  as  distin- 
guished from  municipal  ordinances,  none  of 
them  was  triable  by  jury.  D.C.  Code  1961, 
§§  14-305,  16-705(b),  22-1107,  22-1112(a),  22- 
1121,  22-2701,  22-3302,  22-3304;  U.S.  Const, 
art.  3,  §  2,  cl.  3.  Pinkney  v.  United  States,  363 
F.2d  696,  1966  U.S.  App.  LEXIS  5565  (C.A.D.C. 
1966). 

Great  caution  should  be  applied  in  consider- 
ing testimony  of  arresting  officer  in  cases  where 
alleged  assault  is  nonviolent  sexual  touching 
which  by  its  nature  left  no  traces  and  to  which 
there  were  no  other  witnesses.  D.C.  Code  1951, 
§§  22-504,  22-1112,  22-2701.  Guarro  v.  U.S., 
237  F.2d  578,  1956  U.S.  App.  LEXIS  2939 
(C.A.D.C.  1956). 

Testimony  asserting  sodomy  must  be  sub- 
jected to  most  careful  scrutiny,  and  such  prin- 
cipal is  applicable  to  invitation  to  sodomy.  D.C. 
Code  1940,  §  22-2701.  Kelly  v.  U.S.,  194  F.2d 
150,  1952  U.S.  App.  LEXIS  2737  (C.A.D.C. 
1952). 

Testimony  of  single  witness  to  statutory  of- 
fense of  verbal  invitation  to  sodomy  should  be 
received  and  considered  with  great  caution. 
D.C.  Code  1940,  §  22-2701.  Kelly  v.  U.S.,  194 
F2d  150,  1952  U.S.  App.  LEXIS  2737  (C.A.D.C. 
1952). 

In  the  absence  of  evidence  that  area  in  which 
defendant  was  observed  dressed  in  female  at- 
tire was  plagued  by  solicitations  for  immoral  or 
lewd  purposes,  fact  that  the  area  was  plagued 
by  solicitation  for  prostitution  could  not  be 
considered  in  determining  defendant's  guilt  of 
solicitation  for  lewd  or  immoral  purposes.  D.C. 
Code  1981,  §  22-2701.  Rose  v.  United  States, 
535  A.2d  849,  1987  D.C.  App.  LEXIS  516 
(1987). 


In  prosecution  for  inviting  on  the  street  a 
person  to  accompany  defendant  for  lewd  or 
immoral  purpose,  refusal  to  approve  issuance 
of  subpoena  duces  tecum  seeking  evidence  to 
contradict  statement  on  cross-examination  of 
plain-clothes  policeman  testifying  for  prosecu- 
tion that  policeman  had  not  been  transferred  as 
result  of  testimony  in  prior  and  unrelated  case 
was  not  error  since  such  evidence  would  not 
have  been  admissible.  D.C.  Code  1940,  §  22- 
2701;  Federal  Rules  of  Civil  Procedure,  rule  45, 
18  U.S.C;  Federal  Rules  of  Criminal  Proce- 
dure, rule  17,  18  U.S.C.  Kelly  v.  U.S.,  73  A.2d 
232,  1950  D.C.  App.  LEXIS  138  (Cr.App.  1950). 

Forfeitures. 

Seizure  of  motor  vehicles  in  which  defen- 
dants were  arrested  for  sexual  solicitation  was 
improper  because:  (1)  use  of  the  property  in  the 
offense  was  not  deliberate  or  planned  but 
merely  incidental  and  fortuitous;  (2)  use  of  the 
motor  vehicle  was  not  important  or  necessary 
to  success  of  the  crime  but  simply  provided  a 
convenient  location  in  which  the  defendants 
engaged  in  the  unlawful  speech;  (3)  extent  of 
the  temporal  and  spatial  use  of  the  motor 
vehicles  in  the  offense  was  limited;  (4)  use  of 
the  motor  vehicles  in  the  offense  was,  as  was 
the  offense  itself,  an  isolated  event;  and  (5) 
defendants  did  not  acquire  or  maintain  the 
property  for  purpose  of  facilitating  violation  of 
subsection  (a)  of  this  section.  United  States  v. 
Esparza,  124  WLR  1553  (Super.  Ct.  1996). 

Indictment  and  information. 

Inasmuch  as  statute  proscribing  solicitation 
for  prostitution  is  free  of  ambiguity  and  case 
law  places  defendant  on  notice  as  to  the  breach 
of  that  proscription,  information  charging  solic- 
itation for  prostitution  in  statutory  language 
properly  charged  that  offense.  D.C.  Code  §  22- 
2701;  D.C.  Code  SCR,  Criminal  Rule  7(c). 
United  States  v.  Miqueh,  349  A.2d  472,  1975 
D.C.  App.  LEXIS  290  (1975). 

Where  statute  proscribed  two  types  of  sexual 
solicitation  in  the  disjunctive,  i.e.,  solicitation 
for  prostitution  or  solicitation  for  an  immoral 
and  lewd  purpose,  information  or  indictment 
could  charge  both  of  the  prohibited  acts  in  the 
conjunctive  and  under  such  charge  government 
could  proceed  to  prove  any  one  or  more  of  the 
acts,  and  could  not  properly  be  required  to  elect 
between  the  conjunctively  charge  solicitations. 
D.C.  Code  §  22-2701.  United  States  v  Miqueh, 
349  A.2d  472,  1975  D.C.  App.  LEXIS  290 
(1975). 

Since  offense  of  soliciting  for  lewd  and  im- 
moral purposes  had  been  limited  by  judicial 
construction  to  solicitation  for  acts  of  sodomy, 
defendants  charged  by  information  in  statutory 
language  with  soliciting  for  lewd  and  immoral 
purposes  were  on  clear  notice  that  they  were 
charged  with  solicitation  for  sodomy.  D.C.  Code 
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§  22-2701;  D.C.  Code  SCR,  Criminal  Rule  7(c). 
United  States  v.  Miqueli,  349  A.2d  472,  1975 
D.C.  App.  LEXIS  290  (1975). 

Since  informations  charging  in  statutory  lan- 
guage solicitation  for  prostitution  and  immoral 
and  lewd  purpose  thereby  alleged  as  ultimate 
facts  all  the  elements  necessary  to  constitute 
the  offense  and  included  the  date  of  the  solici- 
tation and  the  name  of  the  person  solicited, 
such  informations  were  sufficiently  definite  to 
apprise  defendants  of  the  nature  of  the  accusa- 
tions against  them  and  thus  enable  them  to 
prepare  the  defense  and  to  plead  an  acquittal  or 
conviction  in  bar  of  future  prosecution,  and 
nothing  more  by  way  of  pleading  evidentiary 
facts  was  necessary  D.C.  Code  §  22-2701;  D.C. 
Code  SCR,  Criminal  Rule  7(c).  United  States  v. 
Miqueh,  349  A.2d  472,  1975  D.C.  App.  LEXIS 
290  (1975). 

Legislative  and  police  powers. 

Reasonable  regulation  of  solicitation  of  pros- 
titution is  within  the  permissible  exercise  of 
state  police  power.  D.C.  Code  §  22-2701. 
United  States  v.  Moses,  339  A.2d  46,  1975  D.C. 
App.  LEXIS  389  (1975),  writ  of  certiorari  de- 
nied by  426  U.S.  920,  96  S.  Ct.  2624,  49  L.  Ed. 
2d  373,  1976  U.S.  LEXIS  1943  (1976). 

Congress  possesses  the  police  power  of  the 
individual  states  in  limiting  solicitation  for 
prostitution  in  the  District  of  Columbia  in  fur- 
therance of  societal  interests.  D.C.  Code  §  22- 
2701.  United  States  v.  Moses,  339  A.2d  46,  1975 
D.C.  App.  LEXIS  389  (1975),  writ  of  certiorari 
denied  by  426  U.S.  920,  96  S.  Ct.  2624,  49  L.  Ed. 
2d  373,  1976  U.S.  LEXIS  1943  (1976). 

There  is  a  legitimate,  national,  state,  and 
community  interest  in  maintaining  a  decent 
society  and  the  stemming  of  commercialized 
sexual  solicitations  is  an  acceptable  means  of 
furthering  this  interest.  U.S.  Const.  Amend.  1; 
D.C.  Code  §  22-2701.  United  States  v.  Moses, 
339  A.2d  46,  1975  D.C.  App.  LEXIS  389  (1975), 
writ  of  certiorari  denied  by  426  U.S.  920,  96  S. 
Ct.  2624,  49  L.  Ed.  2d  373,  1976  U.S.  LEXIS 
1943  (1976). 

Nature  and  elements  of  offenses. 

—  Clarity  or  ambiguity  of  invitation,  na- 
ture and  elements  of  offenses. 

Charges  of  sexual  solicitation  were  improp- 
erly dismissed  on  ground  that  no  member  of 
general  public  complained,  that  undercover  of- 
ficer when  approached  by  a  defendant  and 
asked  if  he  was  dating  or  sporting  was  decep- 
tive in  answering  affirmatively,  that  transsex- 
uals have  an  "inherent  sexual  dilemma"  and 
that,  for  such  reasons,  arrests  and  prosecutions 
were  shockingly  unfair  and  cruel  and  unusual 
punishment.   D.C.   Code  §  22-2701.  United 


States  V.  Kenyon,  354  A.2d  861,  1976  D.C.  App. 
LEXIS  502  (1976). 

—  Corroboration,  nature  and  elements  of 

offenses. 

Corroboration  of  undercover  officer's  testi- 
mony was  not  necessary  to  prove  solicitation  for 
purpose  of  homosexual  prostitution,  D.C.  Code 
1981,  §  22-2701(a).  Moore  v.  United  States,  609 
A.2d  1133,  1992  D.C.  App.  LEXIS  167  (1992). 

In  prosecution  for  solicitation  for  lewd  and 
immoral  purposes,  corroboration  was  required 
of  testimony  of  covert  police  officer  who  stopped 
his  car  and  was  allegedly  approached  by  defen- 
dant. D.C.  Code  §  22-2701.  Griffin  v.  United 
States,  396  A.2d  211,  1978  D.C.  App.  LEXIS 
582  (1978). 

Decision  abrogating  rule  that  rape  victim's 
testimony  must  be  corroborated  did  not  over- 
turn need  for  corroboration  in  prosecutions  for 
solicitations  for  lewd  and  immoral  purposes 
but,  rather,  was  limited  to  rape  and  its  lesser 
included  offenses.  D.C.  Code  §  22-2701.  Griffin 
V.  United  States,  396  A.2d  211,  1978  D.C.  App. 
LEXIS  582  (1978). 

In  prosecution  for  soliciting  for  prostitution, 
no  corroboration  was  required  for  testimony  of 
arresting  officer.  D.C.  Code  §  22-2701.  Garrett 
V.  United  States,  339  A.2d  372,  1975  D.C.  App. 
LEXIS  399  (1975). 

In  prosecution  for  soliciting  for  the  purpose  of 
prostitution,  it  was  not  necessary  that  testi- 
mony of  the  person  solicited  be  corroborated. 
D.C.  Code  1951,  §  22-2701.  Parker  v.  U.S.,  143 
A.2d  98,  1958  D.C.  App.  LEXIS  320  (Cr.App. 
1958). 

Corroboration  of  testimony  of  witness  for 
prosecution  is  not  required  in  a  case  of  solicita- 
tion for  prostitution.  D.C.  Code  1951,  §  22- 
2701.  Price  v.  U.S.,  135  A.2d  854,  1957  D.C. 
App.  LEXIS  312  (Cr.App.  1957). 

A  conviction  of  soliciting  for  a  lewd  and 
immoral  purpose  may  be  based  on  uncorrobo- 
rated testimony  of  one  government  witness. 
D.C.  Code  1940,  §  22-2701.  Brenke  v.  U.S.,  78 
A.2d  677,  1951  D.C.  App.  LEXIS  133  (Cr.App. 
1951). 

—  In  general. 

Before  use  of  assault  statute  to  cover  conduct 
that  appears  to  fall  within  bounds  of  misde- 
meanor statutes  can  be  countenanced  court 
must  be  certain  that  elements  of  assault  had 
been  established.  D.C.  Code  1951,  §§  22-504, 
22-1112,  22-2701.  Guarro  v.  U.S.,  237  F.2d  578, 
1956  U.S.  App.  LEXIS  2939  (C.A.D.C.  1956). 

It  is  the  simultaneous  existence  of  the  named 
conduct  and  related  criminal  intent  which  con- 
stitutes the  offense  of  "solicitation"  for  an  im- 
moral or  lewd  purpose;  if  either  the  "actus 
reus",  the  unlawful  conduct,  or  the  "mens  rea", 
the  criminal  intent,  is  missing  at  the  time  of  the 
alleged  offense,  there  can  be  no  conviction.  D.C. 
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Code  1981,  §  22-2701.  Rose  v.  United  States, 
535  A.2d  849,  1987  D.C.  App.  LEXIS  516 
(1987). 

Actual  ability  to  pay  is  not  element  of  crime 
of  soliciting  prostitution;  crime  is  completed  by 
agreeing  to  engage  or  offering  to  engage  in  sex 
for  money  or  other  material  gain.  D.C.  Code 
1981,  §§  22-2701,  22-2701.1(1).  Nche  v.  United 
States,  526  A.2d  23,  1987  D.C.  App.  LEXIS  360 
(1987). 

Word  "address,"  as  used  in  statute  making  it 
unlawful  to  address  one  for  purpose  of  inviting, 
enticing  and  persuading  him  for  the  purpose  of 
prostitution,  carries  with  it  no  element  or  over- 
ture of  active  initiation  of  a  conversation  or 
transaction;  word  "address"  removes  the  sug- 
gestion that  an  initial,  active  effort  to  engage 
someone  in  a  conversation  or  transaction  in- 
volving prostitution  is  a  prerequisite  to  guilt. 
D.C.  Code  §  22-2701.  Dinkins  v.  United  States, 
374  A.2d  292,  1977  D.C.  App.  LEXIS  314 
(1977). 

Word  "entice"  as  used  in  statute  making  it 
unlawful  to  entice  or  address  one  for  purpose  of 
inviting  him,  enticing  or  persuading  for  pur- 
pose of  prostitution  means  to  tempt  or  to  draw 
on  by  arousing  hope  or  desire;  "enticing"  also 
does  not  require  an  active,  initiatory  effort  but 
can  occur  in  a  responsive  manner.  D.C.  Code 
§  22-2701.  Dinkins  v  United  States,  374  A.2d 
292,  1977  D.C.  App.  LEXIS  314  (1977). 

—  Initiation  of  conversation,  nature  and 
elements  of  offenses. 

Defendant  could  properly  be  convicted  of  so- 
licitation for  lewd  or  immoral  purposes  regard- 
less of  whether  his  participation  in  conversa- 
tion was  initiatory  or  responsive,  because  even 
if  responsive,  his  participation  in  conversation 
ripened  into  inviting,  enticing,  persuading,  or 
addressing  for  lewd  or  immoral  purposes;  re- 
sponsive conduct  by  defendant  was  in  itself 
inviting,  enticing,  persuading,  or  addressing, 
where  there  was  a  certain  amount  of  negotia- 
tion involved  on  defendant's  part.  D.C.  Code 
1981,  §  22-2701(a).  Thompson  v  United  States, 
618  A.2d  110, 1992  D.C.  App.  LEXIS  312  (1992). 

Violation  of  statute  prohibiting  inviting  for 
purposes  of  prostitution  does  not  turn  on  who 
broaches  commercial  nature  of  transaction. 
D.C.  Code  1973,  §  22-2701.  Lutz  v  United 
States,  434  A.2d  442,  1981  D.C.  App.  LEXIS 
346  (1981). 

Under  statute  making  it  unlawful  for  any 
person  to  invite,  entice,  persuade  or  address  for 
purpose  of  inviting,  enticing  or  persuading  an- 
other for  purpose  of  prostitution  or  any  im- 
moral or  lewd  purpose,  questions  of  who  makes 
the  first  contact  or  overture,  be  it  visual  or 
verbal,  and  who  first  broaches  the  subject  of 
money  or  gain  for  such  services  are  not  critical. 
D.C.  Code  §  22-2701.  Dinkins  v  United  States, 


374  A.2d  292,  1977  D.C.  App.  LEXIS  314 
(1977). 

One  can  "entice"  for  the  purpose  of  a  commer- 
cial sex  act  without  being  the  one  to  initiate  the 
overall  conversation  or  transaction;  enticement 
can  occur  at  any  point  in  a  conversation  and 
even  responsive  conduct  or  speech  can  ripen 
into  an  enticement.  D.C.  Code  §  22-2701. 
Dinkins  v  United  States,  374  A.2d  292,  1977 
D.C.  App.  LEXIS  314  (1977). 

For  purpose  of  statute  making  it  unlawful  to 
entice  or  address  for  a  purpose  of  enticing  one 
for  purpose  of  prostitution,  once  there  is  an 
enticement  or  an  address  for  the  purpose  of 
enticement,  it  becomes  unimportant  who 
broaches  the  commercial  nature  of  the  transac- 
tion; it  is  sufficient  that  an  understanding 
emerges  that  a  commercial  venture  was  con- 
templated when  the  sexual  availability  was 
made  apparent.  D.C.  Code  §  22-2701.  Dinkins 
V  United  States,  374  A.2d  292,  1977  D.C.  App. 
LEXIS  314  (1977). 

—  Noncommercial  invitation,  nature  and 

elements  of  offenses. 

Violation  of  "immoral  or  lewd  purpose"  clause 
of  statute  proscribing  inviting  for  purposes  of 
prostitution  may,  but  need  not,  involve  com- 
mercial rather  than  voluntary  solicitation  for 
sodomy.  D.C.  Code  1973,  §  22-2701.  Lutz  v 
United  States,  434  A.2d  442,  1981  D.C.  App. 
LEXIS  346  (1981). 

—  Nonverbal  conduct,  nature  and  ele- 
ments of  offenses. 

Being  in  the  wrong  place,  wearing  the  wrong 
clothing,  and  acting  in  a  manner  which  might 
be  consistent  with  the  desire  to  engage  in 
sexual  activity  cannot  form  the  basis  for  a 
conviction  for  solicitation  for  lewd  and  immoral 
purposes.  D.C.  Code  1981,  §  22-2701.  Rose  v 
United  States,  535  A.2d  849,  1987  D.C.  App. 
LEXIS  516  (1987). 

Dressing  in  female  attire  may  not  be  consid- 
ered indicative  of  male's  intent  to  invite  for 
lewd  or  immoral  purposes.  D.C.  Code  1981, 
§  22-2701.  Rose  v  United  States,  535  A.2d  849, 
1987  D.C.  App.  LEXIS  516  (1987). 

Absence  of  direct  proof  that  defendant  spoke 
words  of  solicitation  was  not  fatal  to  prosecu- 
tion for  sexual  solicitation.  D.C.  Code  1981, 
§  22-2701.  Ford  v  United  States,  498  A.2d 
1135,  1985  D.C.  App.  LEXIS  492  (1985). 

Evidence  as  to  the  provocative  position  of 
defendant  on  a  park  bench,  physical  blandish- 
ment, challenging  verbal  invitation,  prompt 
discussion  of  financial  terms,  and  the  ready 
arrangement  for  a  room,  sustained  conviction 
of  soliciting  prostitution.  D.C.  Code  1940,  §  22- 
2701.  Hall  V  U.S.,  34  A.2d  631,  1943  D.C.  App. 
LEXIS  206  (Cr.App.  1943). 

Presumptions  and  burden  of  proof. 

Though  Government  was  not  required  to 
prove  that  defendant  could  pay  at  time  he 
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solicited  prostitution,  proof  of  ability  to  pay  was 
sufficient,  where  at  trial,  defendant  testified 
that  he  was  in  vicinity  in  order  to  make  pur- 
chase of  toy  for  his  son,  and  thus,  had  his 
checkbook  with  him;  therefore  nothing  pre- 
vented defendant  from  obtaining  money.  D.C. 
Code  1981,  §  22-2701.  Nche  v  United  States, 
526  A.2d  23,  1987  D.C.  App.  LEXIS  360  (1987). 

To  warrant  conviction  for  sexual  solicitation, 
the  evidence  must  have  been  sufficient  to  sus- 
tain finding  beyond  reasonable  doubt  that  de- 
fendant's conduct  was  for  purpose  of  prostitu- 
tion. D.C.  Code  1981,  §  22-2701.  Ford  v.  United 
States,  498  A.2d  1135,  1985  D.C.  App.  LEXIS 
492  (1985). 

Fact  finder  may  not  presume  that  defendant 
had  the  intent  to  invite  for  purpose  of  prostitu- 
tion merely  because  government  has  proven 
that  defendant  has  committed  one  or  more  of 
the  acts  enumerated  in  statute  proscribing  sex- 
ual solicitation  [D.C.  Code  1981,  §  22-2701],  for 
example,  repeated  beckoning,  stopping,  or  in- 
terfering, but  must,  instead,  consider  such  con- 
duct in  light  of  the  surrounding  circumstances 
to  determine  whether  government  has  proved 
purpose  of  prostitution  beyond  reasonable 
doubt.  Ford  v  United  States,  498  A.2d  1135, 
1985  D.C.  App.  LEXIS  492  (1985). 

Purpose  requirement  of  statute  proscribing 
sexual  solicitation  [D.C.  Code  1981,  §  22-2701], 
that  conduct  was  for  purpose  of  prostitution, 
remains  separate  element  that  government 
must  prove.  Ford  v.  United  States,  498  A.2d 
1135,  1985  D.C.  App.  LEXIS  492  (1985). 

Proof  of  particular  language  or  conduct  is  not 
necessary  to  establish  offense  of  enticing  or 
addressing  for  purpose  of  inviting,  enticing  or 
persuading  anyone  for  purpose  of  prostitution; 
for  example,  an  offer  to  perform  a  specific  sex 
act  is  not  necessary  to  complete  the  offense;  nor 
is  it  significant  that  the  arresting  officer  makes 
the  first  overture.  D.C.  Code  §  22-2701. 
Dinkins  v  United  States,  374  A.2d  292,  1977 
D.C.  App.  LEXIS  314  (1977). 

Proof  of  specific  offer  to  perform  sex  act  is  not 
element  of  offense  of  solicitation  for  prostitu- 
tion. D.C.  Code  §  22-2701.  United  States  v 
Smith,  330  A.2d  759, 1975  D.C.  App.  LEXIS  304 
(1975). 

In  prosecution  for  soliciting  prostitution  of 
any  person  sixteen  years  of  age  or  older,  lack  of 
testimony  as  to  age  of  police  officers  allegedly 
solicited  by  defendant  did  not  entitle  her  to 
acquittal  when  officers  were  in  court  so  that 
judge,  sitting  without  jury,  could  use  his  senses 
and  draw  inferences  as  to  their  ages  by  his 
personal  observation.  D.C.  Code  1940,  §  22- 
2701.  Cunningham  v  U.S.,  86  A.2d  918,  1952 
D.C.  App.  LEXIS  144  (Cr.App.  1952). 

It  is  not  necessary  to  prove  any  particular 
language  or  conduct  to  establish  that  a  defen- 
dant solicited  prostitution.  D.C.  Code  1940, 


§  22-2701.  Curran  v  U.S.,  52  A.2d  121,  1947 
D.C.  App.  LEXIS  122  (Cr.App.  1947). 

Prosecuting  authority. 

Prosecution  for  violation  of  statute  rendering 
it  unlawful  to  invite,  entice  or  persuade  any 
person  fifteen  years  of  age  or  over  for  purpose  of 
prostitution  or  any  other  immoral  or  lewd  pur- 
pose, should  be  conducted  by  United  States 
attorney  in  name  of  and  for  benefit  of  United 
States,  since  offense  is  punishable  by  both  fine 
and  imprisonment.  D.C.  Code  1951,  §§  22-2701 
et  seq.,  23-101,  23-102;  Act  July  29,  1892,  §§  7, 
18,  27  Stat.  322.  U.S.  v  Strothers,  228  F.2d  34, 
1955  U.S.  App.  LEXIS  3640  (C.A.D.C.  1955). 

Statute  establishing  offense  of  soliciting  for 
purposes  of  prostitution  is  not  penal  statute  in 
the  nature  of  a  police  or  municipal  ordinance  or 
regulation,  and  thus,  prosecutions  under  stat- 
ute are  to  be  conducted  by  United  States  and 
not  by  corporation  counsel  for  District  of  Co- 
lumbia. D.C.  Code  1981,  §§  22-2701,  23-101.  In 
re  Prosecution  of  ]VIonaghan,  690  A.2d  476, 
1997  D.C.  App.  LEXIS  31  (1997). 

Public  officers  and  employees. 

Government  employee's  alleged  taking  of  a 
hotel  room  with  a  prostitute  did  not  constitute 
"criminal  conduct"  which  would  support  dis- 
missal of  the  government  employee  where  the 
conduct  charged  was  not  a  crime  under  appli- 
cable laws  even  though  employee  had  admitted 
his  act  to  police  and  had  forfeited  collateral 
following  a  purported  arrest  therefor.  D.C. 
Code  1961,  §§  22-1002,  22-2701.  Pelicone  v 
Hodges,  320  F.2d  754,  1963  U.S.  App.  LEXIS 
4988  (C.A.D.C.  1963). 

Purposes. 

Statute  establishing  offense  of  soliciting  for 
purposes  of  prostitution  was  designed  to  ad- 
dress proliferation  of  prostitutes  in  some  Dis- 
trict of  Columbia  neighborhoods,  and  refiects 
legislature's  belief  that  prostitution  activities 
have  grown  so  large  as  to  require  additional 
deterrents  to  bring  such  activities  to  an  end. 
D.C.  Code  1987,  §  22-2701.  In  re  Prosecution  of 
IVIonaghan,  690  A.2d  476,  1997  D.C.  App. 
LEXIS  31  (1997). 

Questions  of  law  and  fact. 

In  the  final  analysis,  it  is  a  question  of  fact 
whether  acts  and  words  of  defendant  in  gen- 
eral, viewed  in  light  of  surrounding  circum- 
stances, constitute  the  enticing  or  addressing 
prohibited  by  statute  making  it  unlawful  to 
entice  or  address  for  purpose  of  inviting,  entic- 
ing or  persuading  any  person  for  purpose  of 
prostitution.  D.C.  Code  §  22-2701.  Dinkins  v. 
United  States,  374  A.2d  292,  1977  D.C.  App. 
LEXIS  314  (1977). 

In  prosecution  for  soliciting  for  purposes  of 
prostitution,  whether  the  defendant  or  the  ar- 
resting officer  made  the  solicitation  was  for 
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trial  court  under  conflicting  testimony.  D.C. 
Code  1961,  §  22-2701.  Wajer  v.  United  States, 
222  A.2d  68,  1966  D.C.  App.  LEXIS  211  (App. 
1966). 

In  prosecution  for  soliciting  a  person  for 
immoral  or  lewd  purposes,  whether  a  solicita- 
tion occurred  and  whether  solicitation  was  by 
defendant  or  by  arresting  officer,  were  for  jury 
where  testimony  was  conflicting  and  conflicting 
inferences  could  reasonably  be  drawn  there- 
from. D.C.  Code  1940,  §  22-2701.  Bicksler  v. 
U.S.,  90  A.2d  233,  1952  D.C.  App.  LEXIS  185 
(Cr.App.  1952). 

It  is  ordinarily  a  question  of  fact  whether  the 
acts  and  words  of  the  defendant,  viewed  in  the 
light  of  surrounding  circumstances,  constitute 
solicitation  of  prostitution.  D.C.  Code  1940, 
§  22-2701.  Curran  v.  U.S.,  52  A.2d  121,  1947 
D.C.  App.  LEXIS  122  (Cr.App.  1947). 

In  prosecution  for  soliciting  prostitution,  con- 
flicting evidence  raised  question  for  trial  judge, 
whose  decision  was  conclusive  on  appeal  where 
supported  by  substantial  evidence.  D.C.  Code 
1940,  §  22-2701.  Curran  v.  U.S.,  52  A.2d  121, 
1947  D.C.  App.  LEXIS  122  (Cr.App.  1947). 

Review. 

Appellate  court  was  without  jurisdiction  to 
hear  defendant's  challenge  to  judgment  of  hear- 
ing commissioner's  finding  that  defendant  was 
guilty  of  soliciting  for  prostitution  absent  re- 
view of  commissioner's  order  by  Superior 
Court.  D.C.  Code  1981,  §§  11-1732,  22-2701; 
Criminal  Rule  117(f)(1).  Speight  v.  United 
States,  558  A.2d  357,  1989  D.C.  App.  LEXIS  96 
(1989). 

In  prosecution  for  sexual  solicitation,  defen- 
dant's failure  to  renew  her  motion  for  judgment 
of  acquittal  at  the  close  of  all  the  evidence,  after 
introducing  evidence  after  denial  of  her  motion 
for  judgment  of  acquittal  made  at  the  end  of  the 
Government's  case,  waived  review  of  denial  of 
that  motion  but  did  not  foreclose  review  of  the 
sufficiency  of  the  evidence;  it  simply  required 
that  the  scope  of  appellate  review  be  expanded 
to  include  all  of  the  evidence.  D.C.  Code  1981, 
§  22-2701.  Washington  v.  United  States,  475 
A.2d  1127,  1984  D.C.  App.  LEXIS  394  (1984). 

Court-appointed  counsel's  failure  to  raise  at 
trial  issue  of  constitutionality  of  presumptively 
valid  statute  governing  solicitation  of  prostitu- 
tion did  not  amount  to  a  violation  of  defendant's 
Sixth  Amendment  right  to  effective  representa- 
tion, where  issue  in  decision  of  Superior  Court 
judge  allegedly  holding  statute  unconstitu- 
tional was  a  purely  legal  one  and  not  binding 
precedent  and  such  case  was  on  appeal.  U.S. 
Const.  Amend.  6;  D.C.  Code  §  22-2701. 
Angarano  v.  United  States,  312  A.2d  295,  1973 
D.C.  App.  LEXIS  383  (1973). 

Review  of  vagrancy  convictions  was  not  nec- 
essary when  sentences  for  vagrancy  were  or- 
dered to  run  concurrently  with  proper  sen- 


tences for  soliciting  for  lewd  and  immoral 
purposes.  D.C.  Code  1961,  §§  22-2701,  22- 
3302.  Wilhs  v.  United  States,  198  A.2d  751, 
1964  D.C.  App.  LEXIS  209  (App.  1964). 

In  prosecution  for  addressing  a  person  for 
immoral  purposes,  brought  to  court  without  a 
jury,  record  did  not  establish  that  accused  was 
not  afforded  presumption  of  innocence.  D.C. 
Code  1940,  §  22-2701.  King  v.  U.S.,  90  A.2d 
229,  1952  D.C.  App.  LEXIS  184  (Cr.App.  1952). 

In  prosecution  for  addressing  a  person  for 
immoral  purposes,  brought  to  court  without 
jury,  record  did  not  establish  that  court  failed  to 
afford  accused  protection  accused  would  have 
been  afforded  by  properly  instructed  jury.  D.C. 
Code  1940,  §  22-2701.  King  v.  U.S.,  90  A.2d 
229,  1952  D.C.  App.  LEXIS  184  (Cr.App.  1952). 

In  prosecution  for  addressing  a  person  for 
immoral  purposes,  brought  to  court  without 
jury,  record  did  not  establish  that  guilt  of  ac- 
cused was  pre-judged  by  trial  court.  D.C.  Code 
1940,  §  22-2701.  King  v.  U.S.,  90  A.2d  229, 
1952  D.C.  App.  LEXIS  184  (Cr.App.  1952). 

Where  prior  to  taking  of  testimony  on  infor- 
mation motion  to  dismiss  on  ground  that  infor- 
mation did  not  charge  crime  was  denied,  and 
evidence  was  taken  and  motion  on  ground  that 
no  crime  was  charged  and  that  crime  had  not 
been  established  was  granted  because  evidence 
was  insufficient,  and  judgment  of  not  guilty 
was  then  entered  on  record,  judgment  was  that 
evidence  failed  to  sustain  offense  charged  and 
state  had  no  right  to  appeal.  D.C.  Code  1940, 
§  22-2701.  U.S.  V.  Hallams,  82  A.2d  127,  1951 
D.C.  App.  LEXIS  184  (Cr.App.  1951). 

Right  to  trial  by  jury. 

Defendant  charged  with  soliciting  for  the 
purpose  of  prostitution,  which  was  a  petty 
offense  for  which  the  maximum  penalty  pre- 
scribed was  a  fine  of  $250  or  imprisonment  for 
90  days  or  both,  was  not  entitled  to  a  jury  trial, 
since  the  Sixth  Amendment  does  not  require 
that  a  person  charged  with  a  petty  offense  be 
afforded,  at  his  request,  a  jury  trial,  and  since 
Congress  has  defined  a  "petty  offense"  in  this 
context  as  any  misdemeanor,  the  penalty  for 
which  does  not  exceed  imprisonment  for  a  pe- 
riod of  six  months  or  fine  of  not  more  than  $500 
or  both.  D.C.  Code  §  22-2701;  18  U.S.C.  §  1(3); 
U.S.  Const.  Amend.  6.  Marshall  v.  United 
States,  302  A.2d  746,  1973  D.C.  App.  LEXIS 
260  (1973). 

Defendant  had  neither  a  statutory  nor  a 
constitutional  right  to  a  jury  trial  on  charge  of 
soliciting  for  the  purpose  of  prostitution,  the 
penalty  for  which  offense  was  a  fine  of  $250 
and/or  90  days'  imprisonment.  D.C.  Code  §  22- 
2701.  Austin  v.  United  States,  299  A.2d  545, 
1973  D.C.  App.  LEXIS  216  (1973). 

Defendant,  who  was  charged  with  solicita- 
tion for  immoral  and  lewd  purpose  of  commit- 
ting oral  sodomy,  was  not  entitled  to  jury  trial 
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in  view  of  fact  such  offense  was  not  indictable 
at  common  law  and  that  penalty  imposed  was 
not  more  than  $250  or  imprisonment  for  not 
more  than  90  days  or  both.  D.C.  Code  §§  16-75, 
22-2701.  Gaithor  v.  United  States,  251  A.2d 
644,  1969  D.C.  App.  LEXIS  223  (App.  1969). 

Sentence  and  punishment. 

Although  a  sentence  of  imprisonment  cannot 
be  for  a  greater  period  than  six  months  where 
there  is  no  right  to  a  jury  trial,  and  although 
the  minor  defendant,  who  pled  guilty  to  two 
charges  of  soliciting  for  the  purpose  of  prostitu- 
tion, had  no  right  to  a  jury  trial,  committing  her 
under  the  Federal  Youth  Corrections  Act  to  the 
custody  of  the  Attorney  General  for  an  indefi- 
nite period  up  to  six  years  did  not  exceed 
permissible  sentence,  since  she  was  not  "im- 
prisoned" at  all;  rather,  in  the  terms  of  the  Act, 
she  had  "in  lieu  of  the  penalty  of  imprisonment" 
been  sentenced  "for  treatment  and  supervi- 
sion." D.C.  Code  §  22-2701;  18  U.S.C. 
§§  5010(a,  b),  5011.  Austin  v.  United  States, 
299  A.2d  545,  1973  D.C.  App.  LEXIS  216 
(1973). 

Defendant  was  not  entitled  to  relief  from 
sentence  imposed  upon  failure  to  pay  fine  im- 
posed in  addition  to  maximum  imprisonment 
authorized  as  punishment  on  any  theory  that  if 
she  were  indigent,  alternative  sentence  coupled 
with  primary  sentence  would  be  tantamount  to 
sentence  in  excess  of  that  authorized  and  that 
court  should  have,  as  part  of  sentencing  proce- 
dure, inquired  into  her  ability  to  pay  where 
record  revealed  nothing  as  to  her  financial 
resources,  she  did  not  claim  inability  to  pay 
fine,  and  there  was  nothing  to  indicate  that 
court  used  alternative  sentence  to  accomplish 
imprisonment  for  term  longer  than  permitted 
by  statute.  D.C.  Code  1961,  §§  ll-715a,  11- 
776(b),  22-2701.  Henderson  v.  United  States, 
189  A.2d  132,  1963  D.C.  App.  LEXIS  206  (App. 
1963). 

Section  does  not  deprive  the  court  of  the 
power  to  suspend  the  imposition  or  execution  of 
sentence.  United  States  v.  Williams,  116  WLR 
1005  (Super.  Ct.  1988). 

Court  was  limited  to  sentencing  defendant  as 
a  first  offender  because  the  government  had  not 
filed  enhancement  papers.  United  States  v. 
Williams,  116  WLR  1005  (Super.  Ct.  1988). 

Validity. 

—  Due  process  of  law,  validity. 

Alleged  misconduct  perpetrated  by  police  of- 
ficer to  arrest  defendant  for  sexual  solicitation 
and  secure  her  presence  in  court,  which  re- 
sulted in  cuts  and  bruises  on  defendant's  face, 
did  not  implicate  due  process  rights,  and  thus, 
did  not  preclude  criminal  prosecution.  D.C. 
Code  1981,  §  22-2701.  Washington  v  United 
States,  475  A.2d  1127,  1984  D.C.  App.  LEXIS 
394  (1984). 


Nothing  in  the  record  existed  which  would 
justify  any  contention  on  part  of  defendant, 
who  was  convicted  of  soliciting  for  prostitution, 
that  conduct  of  law  enforcement  agents  was  so 
outrageous  that  due  process  principles  would 
absolutely  bar  the  Government  from  invoking 
judicial  processes  to  obtain  a  conviction.  D.C. 
Code  §  22-2701.  Williams  v  United  States,  342 
A.2d  367,  1975  D.C.  App.  LEXIS  437  (1975). 

In  absence  of  any  showing  that  government's 
policy  in  requiring  corroboration  in  prosecu- 
tions involving  homosexual  conduct,  while  not 
requiring  such  corroboration  in  prosecutions 
for  solicitation  for  prostitution,  was  based  on 
distinction  between  sex  of  defendants,  such 
policy  did  not  result  in  unconstitutional  sex 
discrimination  in  violation  of  right  to  due  pro- 
cess. D.C.  Code  §  22-2701;  U.S.  Const.  Amend. 
5.  Garrett  v  United  States,  339  A.2d  372,  1975 
D.C.  App.  LEXIS  399  (1975). 

Statute  proscribing  solicitation  for  lewd  and 
immoral  purposes,  construed  as  proscribing  so- 
licitations for  sodomy,  was  sufficiently  certain 
to  inform  public  of  conduct  proscribed,  and  was 
not  void  for  vagueness  amounting  to  a  depriva- 
tion of  due  process  of  law.  D.C.  Code  §  22-2701. 
Riley  v.  United  States,  298  A.2d  228,  1972  D.C. 
App.  LEXIS  304  (1972),  writ  of  certiorari  de- 
nied by  414  U.S.  840,  94  S.  Ct.  96,  38  L.  Ed.  2d 
77,  1973  U.S.  LEXIS  514  (1973). 

The  statute  declaring  it  a  crime  "to  invite, 
entice,  persuade... any  person... for  purpose  of 
prostitution",  is  not  unconstitutional  as  setting 
up  no  ascertainable  standard  of  guilt  or  so 
vague,  indefinite  and  general  as  to  violate 
rights  of  one  accused  of  such  offense  under 
Fifth  Amendment,  but  is  clear  in  language  and 
purpose,  free  of  ambiguity,  and  lays  down  defi- 
nite and  easily  understandable  standard  of 
criminal  liability  D.C.  Code  1951,  §  22-2701; 
U.S.  Const.  Amend.  5.  Hawkins  v.  U.S.,  105 
A.2d  250,  1954  D.C.  App.  LEXIS  139  (Cr.App. 
1954). 

—  Equal  protection  of  laws,  validity. 

Females  were  not  denied  equal  protection  of 
the  law  by  statute  which  prohibits  the  solicita- 
tion for  prostitution  where  the  statute  is  sex- 
neutral  on  its  face  and  the  practice  of  the 
solicitation  by  one  male  of  another  male  for 
purposes  of  sodomy  is  violative  of  the  provision. 
D.C.  Code  §  22-2701.  United  States  v  Moses, 
339  A.2d  46,  1975  D.C.  App.  LEXIS  389  (1975), 
writ  of  certiorari  denied  by  426  U.S.  920,  96  S. 
Ct.  2624,  49  L.  Ed.  2d  373,  1976  U.S.  LEXIS 
1943  (1976). 

Statute  which  proscribes  solicitation  for  the 
purpose  of  committing  sodomy,  defined  as  tak- 
ing into  one's  mouth  or  anus  the  sexual  organ  of 
any  other  person,  does  not  violate  constitu- 
tional guarantee  of  equal  protection  on  its  face 
by  prohibiting  acts  between  either  two  men  or  a 
man  and  a  woman  but  not  between  two  women. 
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D.C.  Code  §§  22-2701,  22-3502;  U.S.  Const. 
Amend.  14.  United  States  v.  Cozart,  321  A.2d 
342,  1974  D.C.  App.  LEXIS  229  (1974). 

—  Freedom  of  speech  and  press,  validity. 

Even  if  prostitution  per  se  is  not  unlawful,  a 
prostitute's  offer  to  engage  in  a  commercial 
sexual  act  is  not  speech  protected  by  the  First 
Amendment.  U.S.  Const.  Amend.  1;  D.C.  Code 
§  22-2701.  United  States  v.  Moses,  339  A.2d  46, 

1975  D.C.  App.  LEXIS  389  (1975),  writ  of 
certiorari  denied  by  426  U.S.  920,  96  S.  Ct. 
2624,  49  L.  Ed.  2d  373,  1976  U.S.  LEXIS  1943 
(1976). 

Statute  which  prohibits  the  soliciting  for 
prostitution  is  not  unconstitutional  on  ground 
that  it  violates  the  First  Amendment  protection 
of  freedom  of  speech.  U.S.  Const.  Amend.  1; 
D.C.  Code  §  22-2701.  United  States  v.  Moses, 
339  A.2d  46,  1975  D.C.  App.  LEXIS  389  (1975), 
writ  of  certiorari  denied  by  426  U.S.  920,  96  S. 
Ct.  2624,  49  L.  Ed.  2d  373,  1976  U.S.  LEXIS 
1943  (1976). 

Statute  which  proscribes  soliciting  for  prosti- 
tution deals  not  with  speech  but  with  a 
straightforward  business  proposal  which  may 
be  regulated  under  the  standards  applicable  to 
"purely  commercial  advertising."  U.S.  Const. 
Amend.  1;  D.C.  Code  §  22-2701.  United  States 
v.  Moses,  339  A.2d  46,  1975  D.C.  App.  LEXIS 
389  (1975),  writ  of  certiorari  denied  by  426  U.S. 
920,  96  S.  Ct.  2624,  49  L.  Ed.  2d  373,  1976  U.S. 
LEXIS  1943  (1976). 

A  solicitation  for  prostitution  is  not  entitled 
to  immunity  under  the  First  Amendment.  U.S. 
Const.  Amend.  1;  D.C.  Code  §  22-2701.  United 
States  V.  Moses,  339  A.2d  46,  1975  D.C.  App. 
LEXIS  389  (1975),  writ  of  certiorari  denied  by 
426  U.S.  920,  96  S.  Ct.  2624,  49  L.  Ed.  2d  373, 

1976  U.S.  LEXIS  1943  (1976). 

Statute  in  effect  prohibiting  solicitation  for 
offense  of  sodomy  is  within  domain  of  state 
power  and  statute  proscribing  such  conduct 
does  not  offend  the  First  Amendment  protec- 
tion of  freedom  of  expression.  U.S.  Const. 
Amend.  1;  D.C.  Code  §  22-2701.  Riley  v.  United 
States,  298  A.2d  228,  1972  D.C.  App.  LEXIS 
304  (1972),  writ  of  certiorari  denied  by  414  U.S. 
840,  94  S.  Ct.  96,  38  L.  Ed.  2d  77,  1973  U.S. 
LEXIS  514  (1973). 

—  In  generaL 

Statute  [D.C.  Code  1981,  §  22-2701]  prohib- 
iting sexual  solicitation  would  be  constitu- 
tional, even  if  prostitution  was  not  unlawful 
activity,  in  that  statute  advances  substantial 
government  interest  in  maintaining  decent  so- 
ciety and  is  narrowly  tailored  to  serve  that 
interest.  U.S.  Const.Amend.  1.  Wood  v.  United 
States,  498  A.2d  1140,  1985  D.C.  App.  LEXIS 
494  (1985). 

Defendant,  whose  conduct  revealed  intent  to 
solicit  for  proscribed  purpose  of  prostitution, 


was  clearly  put  on  notice  of  illegality  of  her 
actions  by  statute  proscribing  sexual  solicita- 
tion [D.C.  Code  1981,  §  22-2701],  as  statute 
prohibits  specified  conduct  for  the  purpose  of 
prostitution.  Wood  v.  United  States,  498  A.2d 
1140,  1985  D.C.  App.  LEXIS  494  (1985). 

Statute  which  proscribes  sexual  solicitation 
[D.C.  Code  1981,  §  22-2701],  which  requires 
that  conduct  be  for  purpose  of  prostitution  and 
provides  that  objective  criteria  must  be  present 
in  order  to  support  conviction,  is  not  void  for 
vagueness.  U.S.  Const.Amends.  5,  14.  Wood  v. 
United  States,  498  A.2d  1140,  1985  D.C.  App. 
LEXIS  494  (1985). 

Commercial  sex  does  not  concern  intimate 
relationship  of  sort  deemed  worthy  of  constitu- 
tional protection.  D.C.  Code  1973,  §  22-2701. 
Lutz  V.  United  States,  434  A.2d  442,  1981  D.C. 
App.  LEXIS  346  (1981). 

Statute  defining  crime  of  solicitation  for  pros- 
titution was  constitutional.  D.C.  Code  §  22- 
2701.  Garrett  v.  United  States,  339  A.2d  372, 
1975  D.C.  App.  LEXIS  399  (1975). 

A  would-be  prostitute  constitutionally  may 
be  forbidden  to  solicit  customers  and  a 
would-be  customer  similarly  may  be  forbidden 
to  solicit  a  person  to  engage  in  prostitution. 
U.S.  Const.  Amend.  1;  D.C.  Code  §  22-2701. 
Garrett  v.  United  States,  339  A.2d  372,  1975 
D.C.  App.  LEXIS  399  (1975). 

The  statutory  prohibition  against  solicitation 
for  prostitution  is  reasonable.  U.S.  Const. 
Amend.  1;  D.C.  Code  §  22-2701.  Garrett  v. 
United  States,  339  A.2d  372,  1975  D.C.  App. 
LEXIS  399  (1975). 

Lack  of  scientific  or  empirical  data  to  support 
asserted  societal  interests  in  prohibiting  solic- 
iting for  prostitution  did  not  render  invalid  the 
statute  proscribing  such  solicitation.  D.C.  Code 
§  22-2701.  Garrett  v.  United  States,  339  A.2d 
372,  1975  D.C.  App.  LEXIS  399  (1975). 

Statute  in  effect  prohibiting  solicitation  for 
sodomy,  as  applied  to  persons  accused  of  public 
solicitations  of  strangers  for  sodomy,  did  not 
impinge  upon  personal  rights  that  could  be 
deemed  fundamental  or  implicit  in  concept  of 
ordered  liberty  D.C.  Code  §  22-2701;  U.S. 
Const.  Amends.  1,  3-5,  9,  14.  United  States  v. 
Carson,  319  A.2d  329,  1974  D.C.  App.  LEXIS 
407  (1974). 

Statute  proscribing  solicitation  for  lewd  and 
immoral  purposes,  limited  to  solicitations  for 
sodomy,  was  not  void  for  vagueness.  D.C.  Code 
§  22-2701.  Riley  v.  United  States,  298  A.2d  228, 
1972  D.C.  App.  LEXIS  304  (1972),  writ  of 
certiorari  denied  by  414  U.S.  840,  94  S.  Ct.  96, 
38  L.  Ed.  2d  77,  1973  U.S.  LEXIS  514  (1973). 

—  Privacy  rights,  validity. 

Constitutional  right  to  privacy  protecting 
certain  intimate  conduct  does  not  extend  to 
advertised  commercial  sexual  solicitation  per- 
formed inside  a  private  residence.  D.C.  Code 
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1981,  §  22-2701.  Blyther  v.  United  States,  577 
A.2d  1154,  1990  D.C.  App.  LEXIS  167  (1990). 

There  is  no  fundamental  right  to  privacy  for 
commercial  sexual  solicitation.  D.C.  Code  1973, 
§  22-2701.  Lutz  V.  United  States,  434  A.2d  442, 
1981  D.C.  App.  LEXIS  346  (1981). 

Although  constitutional  right  to  privacy  for 
certain  intimate  conduct  extends  beyond  home 
to  hotel  room,  such  right  does  not  extend  to 
protection  for  commercial  sexual  solicitation. 
D.C.  Code  1973,  §  22-2701.  Lutz  v.  United 
States,  434  A.2d  442,  1981  D.C.  App.  LEXIS 
346  (1981). 

Statute  proscribing  solicitation  for  the  pur- 
pose of  prostitution  did  not  constitute  an  un- 
constitutional invasion  of  the  right  of  privacy  of 
defendants  who  were  arrested  upon  allegedly 
making  solicitations  of  police  officers  for  pros- 
titution, with  the  solicitations  presumably  hav- 
ing been  made  in  some  public  place.  D.C.  Code 
§  22-2701.  United  States  v.  Moses,  339  A.2d  46, 
1975  D.C.  App.  LEXIS  389  (1975),  writ  of 
certiorari  denied  by  426  U.S.  920,  96  S.  Ct. 
2624,  49  L.  Ed.  2d  373,  1976  U.S.  LEXIS  1943 
(1976). 

Constitutionality  of  solicitation  statute  was 
to  be  upheld  against  assertion  that  it  violated 
defendant's  right  of  privacy,  not  only  in  situa- 
tion where  solicitation  was  for  homosexual  sod- 
omy, but  also  in  situation  where  solicitations 
were  by  a  man  of  a  woman.  D.C.  Code  §  22- 
2701.  United  States  v.  Dumas,  327  A.2d  826, 
1974  D.C.  App.  LEXIS  304  (1974). 

Fact  that  any  of  persons  accused  of  public 
solicitations  of  strangers  for  sodomy  ultimately 
may  have  contemplated  a  private  and  consen- 
sual act  was  of  no  legal  significance  on  over- 
breadth right  of  privacy  issue  as  concerned 
soliciting  statute.  D.C.  Code  §  22-2701;  U.S. 
Const.  Amends.  1,  3-5,  9,  14.  United  States  v. 
Carson,  319  A.2d  329,  1974  D.C.  App.  LEXIS 
407  (1974). 

Weight  and  sufficiency  of  evidence. 

In  prosecution  in  which  accused  is  charged 
with  unlawfully  inviting  another  to  accompany 
him  for  lewd  and  immoral  purpose  in  violation 
of  statute,  trial  court  should  require  corrobora- 
tion of  circumstances  surrounding  parties  at 
time  and  place  of  alleged  occurrence  and  simi- 
lar provable  circumstances.  D.C.  Code 
1940,§  22-2701.  Kelly  v.  U.S.,  194  F.2d  150, 
1952  U.S.  App.  LEXIS  2737  (C.A.D.C.  1952). 

Evidence  was  insufficient  to  sustain  convic- 
tion for  unlawful  invitation  by  accused  to  an- 
other to  accompany  accused  for  lewd  and  im- 
moral purpose.  D.C.  Code  1940,  §  22-2701. 
Kelly  V.  U.S.,  194  F.2d  150,  1952  U.S.  App. 
LEXIS  2737  (C.A.D.C.  1952). 

There  was  sufficient  evidence  that  defendant 
knew  phrase  "top  or  bottom"  meant  sexual  acts 
to  support  his  conviction  of  solicitation  for  pur- 
pose of  homosexual  prostitution.  D.C.  Code 


1981,  §  22-270 1(a).  Moore  v.  United  States,  609 
A.2d  1133,  1992  D.C.  App.  LEXIS  167  (1992). 

Evidence  was  sufficient  to  sustain  defen- 
dant's conviction  of  sexual  solicitation  for  a  fee, 
notwithstanding  absence  of  discussion  of  sex- 
ual acts  during  defendant's  telephone  call  with 
cooperating  witness,  in  light  of  advertisement 
defendant  placed  in  newspaper  and  conversa- 
tions between  cooperating  witness  and  defen- 
dant both  on  telephone  and  in  defendant's 
apartment.  D.C.  Code  1981,  §  22-2701.  Blyther 
V.  United  States,  577  A.2d  1154,  1990  D.C.  App. 
LEXIS  167  (1990). 

Even  if  appellate  court  had  jurisdiction  to 
consider  defendant's  appeal,  judgment  of  con- 
viction on  charge  of  soliciting  for  prostitution 
would  stand  in  light  of  ample  evidence  from 
which  trier  of  fact  could  find  defendant  guilty 
beyond  reasonable  doubt;  female  undercover 
police  officer  testified  that  defendant  had  of- 
fered her  money  to  perform  sexual  act.  D.C. 
Code  1981,  §  22-2701.  Speight  v.  United 
States,  558  A.2d  357,  1989  D.C.  App.  LEXIS  96 
(1989). 

Defendant's  conviction  for  soliciting  for  lewd 
and  immoral  purposes  was  not  supported  by 
evidence  of  his  "unremarkable  behavior"  of  ap- 
pearing in  an  area  known  for  prostitution, 
dressed  in  female  clothes,  waiving  and  speak- 
ing to  male  motorists  before  driving  off  with  one 
male  motorist  and  then  returning  after  several 
minutes.  D.C.  Code  1981,  §  22-2701.  Rose  v. 
United  States,  535  A.2d  849,  1987  D.C.  App. 
LEXIS  516  (1987). 

Even  if  trier-of-fact  could  reasonably  infer 
from  evidence  that  defendant  was  dressed  in 
female  clothing  in  an  area  with  a  high  incidence 
of  prostitution  and  observed  waving  at  passing 
male  motorist  and  from  evidence  that  defen- 
dant got  in  automobile  with  one  male  motorist, 
drove  off,  and  returned  a  few  minutes  later,  it 
did  not  follow  that  the  activity  included  sodomy 
and  evidence  thus  could  not  support  conviction 
for  solicitation  for  lewd  and  immoral  purposes. 
D.C.  Code  1981,  §  22-2701.  Rose  v.  United 
States,  535  A.2d  849,  1987  D.C.  App.  LEXIS 
516  (1987). 

Evidence  offered  by  Government  was  insuffi- 
cient to  sustain  convictions  of  soliciting  for 
prostitution  absent  evidence  of  an  understand- 
ing that  a  commercial  venture  was  contem- 
plated when  sexual  availability  was  made  ap- 
parent. D.C.  Code  1981,  §  22-2701.  Ford  v. 
United  States,  533  A.2d  617,  1987  D.C.  App. 
LEXIS  489  (1987). 

There  was  insufficient  evidence  that  defen- 
dants were  offering  sex  "in  return  for  a  fee,"  as 
required  to  support  conviction  of  "inviting  for 
purposes  of  prostitution."  D.C.  Code  1981,  §  22- 
2701.  Graves  v.  United  States,  515  A.2d  1136, 
1986  D.C.  App.  LEXIS  451  (1986). 

Evidence  was  sufficient  for  finding  of  guilt  of 
sexual  solicitation  beyond  reasonable  doubt; 
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defendant  was  dropped  off  at  2:30  a.m.  in  area 
known  for  solicitation  of  prostitution,  for  one 
and  one-half  hours  defendant  approached  only 
male  pedestrians  and  male  motorists,  and  she 
did  not  hand  out  leaflets  or  conduct  a  survey. 
D.C.  Code  1981,  §  22-2701.  Ford  v.  United 
States,  498  A.2d  1135,  1985  D.C.  App.  LEXIS 
492  (1985). 

Evidence  that  defendant  approached  police 
decoy  and  offered  to  pay  her  $10  if  she  would 
"screw"  him  was  sufficient  to  support  sexual 
solicitation  conviction.  D.C.  Code  1981,  §  22- 
2701.  Eissa  v.  United  States,  485  A.2d  610, 
1984  D.C.  App.  LEXIS  576  (1984),  writ  of 
certiorari  denied  bv  474  U.S.  1013,  106  S.  Ct. 
544,  88  L.  Ed.  2d  474,  1985  U.S.  LEXIS  4693, 
54  U.S.L.W.  3375  (1985). 

Evidence  in  prosecution  for  sexual  solicita- 
tion, including  police  officer's  testimony  that 
defendant  approached  him  while  he  was  on 
patrol  in  his  car,  inquired  whether  he  was  there 
to  "screw,"  how  much  money  he  would  spend, 
and  whether  he  would  need  and  could  obtain  a 
prophylactic  device,  along  with  fact  that  setting 
in  which  this  conversation  occurred  and  fact 
that  the  officer  and  the  defendant  drove  to 
building  where  defendant  was  arrested  were 
corroborated  by  second  officer  who  observed 
such  events,  and  fact  that  defendant  presented 
no  evidence  to  contradict  the  officers'  testimony 
or  to  support  an  affirmative  defense,  was  suffi- 
cient to  establish  elements  of  solicitation  and  to 
permit  a  finding  of  guilt  beyond  a  reasonable 
doubt.  D.C.  Code  1981,  §  22-2701.  Washington 
V.  United  States,  475  A.2d  1127,  1984  D.C.  App. 
LEXIS  394  (1984). 

Defendant's  attire,  i.e.,  red  sweater,  blue 
miniskirt  and  corduroy  knee  length  boots,  her 
prolonged  presence  on  street  corner,  her  ap- 
proach to  complete  stranger,  her  extremely 
suggestive  verbal  responses  to  plainclothes  of- 
ficer, e.  g.,  that  she  would  do  anything  officer 
wanted  her  to  do,  her  prompt  discussion  of 
financial  terms  and  her  ready  arrangement  for 
a  room,  were  legally  sufficient  for  fact  finder  to 
conclude  beyond  a  reasonable  doubt  that  she 
was  guilty  of  violating  statute  making  it  unlaw- 
ful to  entice  or  address  another  for  purpose  of 
enticing  him  for  the  purpose  of  prostitution. 
D.C.  Code  §  22-2701.  Dinkins  v.  United  States, 
374  A.2d  292,  1977  D.C.  App.  LEXIS  314 
(1977). 

Finder  of  fact  could  reasonably  have  con- 
cluded that  defendant's  comment,  in  response 
to  plainclothes  officer's  inquiry  as  to  what  she 
did,  that  she  would  do  anything  officer  wanted 
to  do  was  intended  to  tempt  or  draw  on  by 
arousing  hope  or  desire  and,  therefore,  oper- 
ated as  an  enticement  within  the  meaning  of 
statute  making  it  unlawful  to  entice  any  person 


for  purpose  of  prostitution.  D.C.  Code  §  22- 
2701.  Dinkins  v.  United  States,  374  A.2d  292, 
1977  D.C.  App.  LEXIS  314  (1977). 

Evidence  supported  conviction  for  soliciting 
for  prostitution  despite  defendant's  contention 
that  it  established  only  a  single  solicitation 
without  further  proof  from  surrounding  circum- 
stances that  defendant  was  indiscriminate. 
D.C.  Code  §  22-2701.  Garrett  v.  United  States, 
339  A.2d  372,  1975  D.C.  App.  LEXIS  399 
(1975). 

In  prosecution  for  soliciting  for  purposes  of 
prostitution,  arresting  officer's  testimony  need 
not  be  corroborated.  D.C.  Code  1961,  §  22- 
2701.  Wajer  v.  United  States,  222  A.2d  68,  1966 
D.C.  App.  LEXIS  211  (App.  1966). 

In  prosecution  for  soliciting  for  purposes  of 
prostitution,  even  if  defense  of  entrapment  was 
available,  record  was  devoid  of  proof  of  entrap- 
ment. D.C.  Code  1961,  §  22-2701.  Wajer  v. 
United  States,  222  A.2d  68,  1966  D.C.  App. 
LEXIS  211  (App.  1966). 

Evidence  sustained  convictions  for  soliciting 
for  lewd  and  immoral  purposes.  D.C.  Code 
1961,  §  22-2701.  WilHs  v.  United  States,  198 
A.2d  751,  1964  D.C.  App.  LEXIS  209  (App. 
1964). 

Trial  court  could  properly  find  defendant 
guilty  of  soliciting  for  lewd  and  immoral  pur- 
pose on  testimony  of  officer,  uncontradicted  as 
to  time  and  place,  that  he  noticed  defendant, 
dressed  in  female  attire,  motioning  him  to  curb, 
that  defendant  offered  to  perform  act  of  perver- 
sion for  stated  amount,  corroborated  by  testi- 
mony of  another  officer  who  saw  defendant 
conversing  with  arresting  officer,  where  there 
was  no  evidence  introduced  of  defendant's  good 
character  or  denial  that  he  was  dressed  in 
female  attire.  D.C.  Code  1961,  §  22-2701. 
Berneau  v.  United  States,  188  A.2d  301,  1963 
D.C.  App.  LEXIS  193  (App.  1963). 

Conviction  for  soliciting  another  male  for  a 
lewd  and  immoral  purpose  was  based  on  suffi- 
cient corroboration  as  to  time,  place  and  cir- 
cumstances. D.C.  Code  1961,  §  22-2701.  Alex- 
ander v.  Untied  States,  187  A.2d  901,  1963  D.C. 
App.  LEXIS  187  (App.  1963). 

Evidence  justified  conviction  for  soliciting  a 
person  for  immoral  or  lewd  purposes.  D.C.  Code 
1940,  §  22-2701.  Bicksler  v.  U.S.,  90  A.2d  233, 
1952  D.C.  App.  LEXIS  185  (Cr.App.  1952). 

Evidence  justified  conviction  for  addressing  a 
person  for  immoral  purposes.  D.C.  Code  1940, 
§§  22-2701.  Bicksler  v.  U.S.,  90  A.2d  233,  1952 
D.C.  App.  LEXIS  185  (Cr.App.  1952). 

Evidence,  consisting  only  of  testimony  of  ar- 
resting officer  was  sufficient  to  support  convic- 
tion of  soliciting  for  lewd  and  immoral  purpose. 
D.C.  Code  1940,§  22-2701.  Brenke  v.  U.S.,  78 
A.2d  677,  1951  D.C.  App.  LEXIS  133  (Cr.App. 
1951). 
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§  22-2701.01.  Definitions. 

For  the  purposes  of  this  section,  §§  22-2701,  22-2703,  and  22-2723,  §  22- 
2704,  §§  22-2705  to  22-2712,  §§  22-2713  to  22-2720,  and  §  22-2722. 

(1)  "Arranging  for  prostitution"  means  any  act  to  procure  or  attempt  to 
procure  or  otherwise  arrange  for  the  purpose  of  prostitution,  regardless  of 
whether  such  procurement  or  arrangement  occurred  or  a  fee  was  paid. 

(2)  "Domestic  partner"  shall  have  the  same  meaning  as  provided  in 
§  32-701(3). 

(3)  "Prostitution"  means  a  sexual  act  or  contact  with  another  person  in 
return  for  giving  or  receiving  a  fee. 

(4)  "Prostitution-related  offenses"  means  those  crimes  and  offenses  de- 
fined in  this  act  and  in  the  acts  cited  in  the  lead-in  language  of  this  section. 

(5)  "Sexual  act"  shall  have  the  same  meaning  as  provided  in  §  22-3001(8). 

(6)  "Sexual  contact"  shall  have  the  same  meaning  as  provided  in  §  22- 
3001(9). 

(7)  "Solicit  for  prostitution"  means  to  invite,  entice,  offer,  persuade,  or 
agree  to  engage  in  prostitution  or  address  for  the  purpose  of  inviting,  enticing, 
offering,  persuading,  or  agreeing  to  engage  in  prostitution. 

(Dec.  10, 1981,  D.C.  Law  4-57,  §  2,  28  DCR  4652;  May  7, 1993,  D.C.  Law  9-267, 
§  3,  39  DCR  5684;  Apr.  24,  2007,  D.C.  Law  16-306,  §  212,  53  DCR  8610.) 


Section  references.  —  This  section  is  re- 
ferred to  in  §  16-2301. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2701.1. 

Effect  of  amendments.  —  D.C.  Law  16-306 
rewrote  the  section. 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  212  of 
Omnibus  Public  Safety  Emergency  Amend- 
ment Act  of  2006  (D.C.  Act  16-445,  July  19, 
2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  212  of  Omnibus  Public  Safety  Con- 
gressional Review  Emergency  Amendment  Act 
of  2006  (D.C.  Act  16-490,  October  18,  2006,  53 
DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  212  of  Omnibus  Public  Safety  Con- 
gressional Review  Emergency  Amendment  Act 
of  2007  (D.C.  Act  17-10,  January  16,  2007,  54 
DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  212  of  Omnibus  Public  Safety  Sec- 


ond Congressional  Review  Emergency  Amend- 
ment Act  of  2007  (D.C.  Act  17-25,  April  19, 
2007,  54  DCR  4036). 

Legislative  history  of  Law  4-57.  —  Law 
4-57,  the  "Community  Park  West  Designation 
Act  of  1981,"  was  introduced  in  Council  and 
assigned  Bill  No.  4-184,  which  was  referred  to 
the  Committee  on  the  Judiciary.  The  Bill  was 
adopted  on  first  and  second  readings  on  Sep- 
tember 15,  1981,  and  September  29,  1981, 
respectively.  Signed  by  the  Mayor  on  October 
19,  1981,  it  was  assigned  Act  No.  4-98  and 
transmitted  to  both  Houses  of  Congress  for  its 
review. 

Legislative  history  of  Law  9-267.  —  For 

legislative  history  of  D.C.  Law  9-267,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2723. 

Legislative  history  of  Law  16-306.  —  For 

Law  16-306,  see  notes  following  §  22-404. 

References  in  text.  —  "This  act",  referred 
to  in  the  introductory  language,  is  D.C.  Law 
4-57. 


CASE  NOTES 


Analysis 

Fee  for  services. 
In  general. 

Purpose  requirement. 

Solicitation. 

Validity 


Fee  for  services. 

Appellate  court  properly  refrained  from  de- 
ciding issue  of  whether  there  was  sufficient 
evidence  of  a  fee  in  prosecution  for  soliciting  for 
prostitution  where  there  was  no  challenge  on 
appeal  to  the  proof  of  the  purpose  of  the  solici- 
tation, but  only  as  to  whether  the  police  officer's 
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testimony  established  solicitation.  Ford  *v. 
United  States,  533  A.2d  617,  1987  D.C.  App. 
LEXIS  489  (1987). 

The  term  "fee"  in  context  of  statute  defining 
prostitution  as  engaging,  agreeing  to  engage,  or 
offering  to  engage  in  sexual  acts  or  contacts 
with  another  person  in  return  for  a  fee  refers  to 
payment  in  return  for  professional  services 
rendered.  D.C.  Code  1981,  §  22-2701.1(1). 
Muse  V.  United  States,  522  A.2d  888,  1987  D.C. 
App.  LEXIS  314  (1987). 

Transaction  in  which  defendant  offered  to 
exchange  his  gold  necklace  for  a  "date"  with 
undercover  police  officer  was  the  type  of  purely 
commercial  exchange  of  sexual  acts  for  a  "fee" 
that  was  encompassed  by  definition  of  prostitu- 
tion, even  though  no  money  was  involved  in 
suggested  bargain.  D.C.  Code  1981,  §  22- 
2701.1(1).  Muse  v.  United  States,  522  A.2d  888, 
1987  D.C.  App.  LEXIS  314  (1987). 

Sufficient  evidence  supported  trial  judge's 
conclusion,  in  prosecution  for  solicitation  for 
purposes  of  prostitution,  that  gold  necklace  of 
defendant  had  some  value  and  was  thus  a  "fee" 
within  purview  of  prostitution  statute.  D.C. 
Code  1981,  §  22-2701.1(1).  Muse  v.  United 
States,  522  A.2d  888,  1987  D.C.  App.  LEXIS 
314  (1987). 

There  was  insufficient  evidence  that  defen- 
dants were  offering  sex  "in  return  for  a  fee,"  as 
required  to  support  conviction  of  "inviting  for 
purposes  of  prostitution."  D.C.  Code  1981,  §  22- 
2701.  Graves  v.  United  States,  515  A.2d  1136, 
1986  D.C.  App.  LEXIS  451  (1986). 

In  generaL 

Although  the  act  of  soliciting  sex  in  return  for 
money  is  a  crime,  prostitution  itself  is  not. 
Welch  V.  United  States,  807  A.2d  596,  2002  D.C. 
App.  LEXIS  536  (2002),  writ  of  certiorari  de- 
nied by  537  U.S.  1132,  123  S.  Ct.  914, 154  L.  Ed. 
2d  821,  2003  U.S.  LEXIS  380,  71  U.S.L.W.  3473 
(2003). 

The  status  of  being  a  prostitute  is  not  a  crime 
in  the  District  of  Columbia,  but  only  the  act  of 
offering  to  engage  in  some  sort  of  sexual  con- 
duct with  another  person  in  return  for  fee.  Ford 
V.  United  States,  533  A.2d  617,  1987  D.C.  App. 
LEXIS  489  (1987). 

Actual  ability  to  pay  is  not  element  of  crime 
of  soliciting  prostitution;  crime  is  completed  by 
agreeing  to  engage  or  offering  to  engage  in  sex 


for  money  or  other  material  gain.  D.C.  Code 
1981,  §§  22-2701,  22-2701.1(1).  Nche  v.  United 
States,  526  A.2d  23,  1987  D.C.  App.  LEXIS  360 
(1987). 

Purpose  requirement. 

Purpose  requirement  of  statute  proscribing 
sexual  solicitation  [D.C.  Code  1981,  §  22-2701], 
that  conduct  was  for  purpose  of  prostitution, 
remains  separate  element  that  government 
must  prove.  Ford  v.  United  States,  498  A.2d 
1135,  1985  D.C.  App.  LEXIS  492  (1985). 

Solicitation. 

Evidence  was  sufficient  for  finding  of  guilt  of 
sexual  solicitation  beyond  reasonable  doubt; 
defendant  was  dropped  off  at  2:30  a.m.  in  area 
known  for  solicitation  of  prostitution,  for  one 
and  one-half  hours  defendant  approached  only 
male  pedestrians  and  male  motorists,  and  she 
did  not  hand  out  leaflets  or  conduct  a  survey. 
D.C.  Code  1981,  §  22-2701.  Ford  v.  United 
States,  498  A.2d  1135,  1985  D.C.  App.  LEXIS 
492  (1985). 

Absence  of  direct  proof  that  defendant  spoke 
words  of  solicitation  was  not  fatal  to  prosecu- 
tion for  sexual  solicitation.  D.C.  Code  1981, 
§  22-2701.  Ford  v.  United  States,  498  A.2d 
1135,  1985  D.C.  App.  LEXIS  492  (1985). 

To  warrant  conviction  for  sexual  solicitation, 
the  evidence  must  have  been  sufficient  to  sus- 
tain finding  beyond  reasonable  doubt  that  de- 
fendant's conduct  was  for  purpose  of  prostitu- 
tion. D.C.  Code  1981,  §  22-2701.  Ford  v.  United 
States,  498  A.2d  1135,  1985  D.C.  App.  LEXIS 
492  (1985). 

Validity. 

Statute  defining  prostitution  as  engaging, 
agreeing  to  engage,  or  offering  to  engage  in 
sexual  acts  or  contacts  with  another  person  in 
return  for  a  fee  is  not  unconstitutionally  vague 
due  to  lack  of  definition  of  "fee. "D.C.  Code  1981, 
§  22-2701.1(1).  Muse  V.  United  States,  522  A.2d 
888,  1987  D.C.  App.  LEXIS  314  (1987). 

Prostitution  statute  does  not  implicate  First 
Amendment  values;  therefore,  defendant 
charged  with  solicitation  for  purposes  of  pros- 
titution did  not  have  standing  to  challenge  the 
statute  as  being  overbroad.  D.C.  Code  1981, 
§  22-2701.1(1);  U.S.  Const.Amend.  1.  Muse  v. 
United  States,  522  A.2d  888,  1987  D.C.  App. 
LEXIS  314  (1987). 


§  22-2702.  Inmate  or  frequenter  of  house  of  ill  fame.  [Re- 
pealed]. 

Repealed. 

(Dec.  17,  1941,  55  Stat.  810,  ch.  589,  §  5.) 
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Prior  Codifications.  —  1981  Ed.,  §  22- 
2702. 


§  22-2703,  Suspension  of  sentence;  conditions;  enforce- 
ment. 

The  court  may  impose  conditions  upon  any  person  found  guilty  under 
§  22-2701,  and  so  long  as  such  person  shall  comply  therewith  to  the  satisfac- 
tion of  the  court  the  imposition  or  execution  of  sentence  may  be  suspended  for 
such  period  as  the  court  may  direct;  and  the  court  may  at  or  before  the 
expiration  of  such  period  remand  such  sentence  or  cause  it  to  be  executed. 
Conditions  thus  imposed  by  the  court  may  include  an  order  to  stay  away  from 
the  area  within  which  the  offense  or  offenses  occurred,  submission  to  medical 
and  mental  examination,  diagnosis  and  treatment  by  proper  public  health  and 
welfare  authorities,  and  such  other  terms  and  conditions  as  the  court  may 
deem  best  for  the  protection  of  the  community  and  the  punishment,  control, 
and  rehabilitation  of  the  defendant.  The  Department  of  Human  Services  of  the 
District  of  Columbia,  the  Women's  Bureau  of  the  Police  Department,  and  the 
probation  officers  of  the  court  are  authorized  and  directed  to  perform  such 
duties  as  may  be  directed  by  the  court  in  effectuating  compliance  with  the 
conditions  so  imposed  upon  any  defendant. 

(Aug.  15,  1935,  49  Stat.  651,  ch.  546,  §  3;  Aug.  1,  1950,  64  Stat.  393,  ch.  513, 
§  1;  May  24,  1996,  D.C.  Law  11-130,  §  3(b),  43  DCR  1570.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
2703. 

1973  Ed.,  §  22-2703. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  3(b)  of  the  Safe 
Streets  Anti-Prostitution  Emergency  Amend- 
ment Act  of  1996  (D.C.  Act  11-252,  April  15, 
1996,  43  DCR  2139). 

For  temporary  addition  of  §  2703a,  see  §  12 


of  the  Metropohtan  PoHce  Department 
Civihanization  and  Street  Sohcitation  for  Pros- 
titution Emergency  Amendment  Act  of  1998 
(D.C.  Act  12-428,  August  6,  1998,  45  DCR 
5884). 

Legislative  history  of  Law  11-130.  —  For 

legislative  history  of  D.C.  Law  11-130,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2701. 


CASE  NOTES 


Sentence  and  punishment. 

Trial  judge,  who  knew  that  defendant  had 
been  convicted  for  the  same  offense  on  at  least 
three  prior  occasions  and  had  received  nine- 
month  probation  term  on  last  conviction  for 
soliciting  for  prostitution  and  who  also  knew 
that  defendant  was  supporting  children  and 
had  allegedly  secured  a  job  which  was  to  begin 
in  a  month,  did  not  abuse  his  discretion  in 
imposing  the  maximum  sentence,  then  sus- 
pending that  sentence  and  ordering  a  three- 
year  term  of  probation.  Simmons  v.  United 
States,  461  A.2d  463,  1983  D.C.  App.  LEXIS 
370  (1983). 

Split  sentence,  unaccompanied  by  conditions 
and  an  order  of  probation,  was  authorized  un- 


der §  16-710,  but  was  not  authorized  by  this 
section;  this  section  controls  and  sentence  was, 
therefore,  not  authorized.  United  States  v.  Wil- 
liams, 116  WLR  1005  (Super.  Ct.  1988). 

Section  22-2701,  when  read  alone,  appears 
plainly  to  require  a  penalty  of  a  $300  fine  for 
first  offenders;  it  cannot  be  read  alone,  however, 
for  this  section  also  applies  to  penalties  for 
solicitation.  Further,  §  16-710  permits  the 
court  "in  criminal  cases"  to  suspend  imposition 
or  execution  of  sentence,  or  any  part  thereof, 
and  place  a  defendant  on  probation.  Both  of 
these  statutes  have  been  held  to  authorize  the 
trial  court  to  grant  probation  upon  conviction  of 
solicitation.  United  States  v.  Williams,  116 
WLR  1005  (Super.  Ct.  1988). 
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§  22-2704.  Abducting  or  enticing  child  from  his  or  her 
home  for  purposes  of  prostitution;  harboring 
such  child. 

(a)  It  is  unlawful  for  any  person,  for  purposes  of  prostitution,  to: 

(1)  Persuade,  entice,  or  forcibly  abduct  a  child  under  18  years  of  age  from 
his  or  her  home  or  usual  abode,  or  from  the  custody  and  control  of  the  child's 
parents  or  guardian;  or 

(2)  Secrete  or  harbor  any  child  so  persuaded,  enticed,  or  abducted  from  his 
or  her  home  or  usual  abode,  or  from  the  custody  and  control  of  the  child's 
parents  or  guardian. 

(b)  A  person  who  violates  subsection  (a)  of  this  section  shall  be  guilty  of  a 
felony  and,  upon  conviction,  shall  be  punished  by  imprisonment  for  not  more 
than  20  years,  or  by  a  fine  of  not  more  than  $20,000,  or  both. 

(Mar.  3,  1901,  31  Stat.  1322,  ch.  854,  §  813;  May  21,  1994,  D.C.  Law  10-119, 
§  2(q),  41  DCR  1639;  Apr.  24,  2007,  D.C.  Law  16-306,  §  213,  53  DCR  8610.) 


Cross  references.  —  Armed  offenses,  addi- 
tional penalty  for  committing  crime  when 
armed,  see  §§  22-4501  and  22-4502. 

Child  witness  testimony,  exception  from  cor- 
roboration requirement,  see  §  23-114. 

Criminal  offense  against  a  victim  who  is  a 
minor  defined,  violations  of  this  section  see 
§  24-4101. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2704. 

1973  Ed.,  §  22-2704. 

Effect  of  amendments.  —  D  C.  Law  16-306 
rewrote  the  section,  which  had  previously  read: 

"Any  person  who,  for  purposes  of  prostitu- 
tion, persuades,  entices,  or  forcibly  abducts  a 
child  under  16  years  of  age  from  his  or  her 
home  or  usual  abode,  or  from  the  custody  and 
control  of  the  child's  parents  or  guardian,  shall 
be  punished  by  imprisonment  for  not  less  than 
2  years  and  not  more  than  20  years;  and  who- 
ever knowingly  secretes  or  harbors  any  child  so 
persuaded,  enticed,  or  abducted  shall  be  pun- 
ished by  imprisonment  for  not  more  than  8 
years." 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  213  of 
Omnibus  Public  Safety  Emergency  Amend- 
ment Act  of  2006  (D.C.  Act  16-445,  July  19, 
2006,  53  DCR  6443). 


For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  213  of  Omnibus  Public  Safety  Con- 
gressional Review  Emergency  Amendment  Act 
of  2006  (D.C.  Act  16-490,  October  18,  2006,  53 
DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  213  of  Omnibus  Public  Safety  Con- 
gressional Review  Emergency  Amendment  Act 
of  2007  (D.C.  Act  17-10,  January  16,  2007,  54 
DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  213  of  Omnibus  Public  Safety  Sec- 
ond Congressional  Review  Emergency  Amend- 
ment Act  of  2007  (D.C.  Act  17-25,  April  19, 
2007,  54  DCR  4036). 

Legislative  history  of  Law  10-119.  —  Law 
10-119,  the  "Anti-Gender  Discriminatory  Lan- 
guage Criminal  Offenses  Amendment  Act  of 
1994,"  was  introduced  in  Council  and  assigned 
Bill  No.  10-332,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  February 
1,  1994,  and  March  1,  1994,  respectively. 
Signed  by  the  Mayor  on  March  17,  1994,  it  was 
assigned  Act  No.  10-209  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-119  became  effective  on  May  21,  1994. 

Legislative  history  of  Law  16-306.  —  For 
Law  16-306,  see  notes  following  §  22-404. 


CASE  NOTES 


Nature  and  elements  of  offenses.  2704  to  22-2720,  22-2722.  Harris  v.  United 

Statute  prohibiting  solicitation  for  the  pur-  States,  293  A.2d  851,  1972  D.C.  App.  LEXIS 

pose  of  prostitution  applies  to  solicitation  for  421  (1972). 
homosexual  acts.  D.C.  Code  §§  22-2701,  22- 
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§  22-2705.  Pandering;  inducing  or  compelling  an  individ- 
ual to  engage  in  prostitution. 

(a)  It  is  unlawful  for  any  person,  within  the  District  of  Columbia  to: 

(1)  Place  or  cause,  induce,  entice,  procure,  or  compel  the  placing  of  any 
individual  in  the  charge  or  custody  of  any  other  person,  or  in  a  house  of 
prostitution,  with  intent  that  such  individual  shall  engage  in  prostitution; 

(2)  Cause,  compel,  induce,  entice,  or  procure  or  attempt  to  cause,  compel, 
induce,  entice,  or  procure  any  individual: 

(A)  To  reside  with  any  other  person  for  the  purpose  of  prostitution; 

(B)  To  reside  or  continue  to  reside  in  a  house  of  prostitution;  or 

(C)  To  engage  in  prostitution;  or 

(3)  Take  or  detain  an  individual  against  the  individual's  will,  with  intent 
to  compel  such  individual  by  force,  threats,  menace,  or  duress  to  marry  the 
abductor  or  to  marry  any  other  person. 

(b)  It  is  unlawful  for  any  parent,  guardian,  or  other  person  having  legal 
custody  of  the  person  of  an  individual,  to  consent  to  the  individual's  being 
taken,  detained,  or  used  by  any  person,  for  the  purpose  of  prostitution  or  a 
sexual  act  or  sexual  contact. 

(c)  (1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  a  person  who 
violates  subsection  (a)  or  (b)  of  this  section  shall  be  guilty  of  a  felony  and,  upon 
conviction,  shall  be  punished  by  imprisonment  for  not  more  than  5  years,  or  by 
a  fine  of  not  more  than  $5,000,  or  both. 

(2)  A  person  who  violates  subsection  (a)  or  (b)  of  this  section  when  the 
individual  so  placed,  caused,  compelled,  induced,  enticed,  procured,  taken, 
detained,  or  used  or  attempted  to  be  so  placed,  caused,  compelled,  induced, 
enticed,  procured,  taken,  detained,  or  used  is  under  the  age  of  18  years  shall  be 
guilty  of  a  felony  and,  upon  conviction,  shall  be  punished  by  imprisonment  for 
not  more  than  20  years  or  by  a  fine  of  not  more  than  $20,000,  or  both. 

(June  25,  1910,  36  Stat.  833;  Jan.  3,  1941,  54  Stat.  1225,  ch.  936,  §  1;  May  21, 
1994,  D.C.  Law  10-119,  §  12(a),  41  DCR  1639;  May  17,  1996,  D.C.  Law  11-119, 
§  3,  43  DCR  528;  Apr.  24,  2007,  D.C.  Law  16-306,  §  214(a),  53  DCR  8610.) 


Cross  references.  —  Armed  offenses,  addi- 
tional penalty  for  committing  a  crime  when 
armed,  see  §§  22-4501  and  22-4502. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2705. 

1973  Ed.,  §  22-2705. 

Effect  of  amendments.  —  D  C.  Law  16-306 
rewrote  the  section,  which  had  previously  read 
as  follows:  "Any  person  who,  within  the  District 
of  Columbia  shall  place  or  cause,  induce,  pro- 
cure, or  compel  the  placing  of  any  individual  in 
the  charge  or  custody  of  any  other  person,  or  in 
a  house  of  prostitution,  with  intent  that  such 
individual  shall  engage  in  prostitution,  or  who 
shall  compel,  induce,  entice,  or  procure  or  at- 
tempt to  compel,  induce,  entice,  or  procure  any 
individual  to  reside  with  any  other  person  for 
immoral  purposes  or  for  the  purpose  of  prosti- 
tution, or  who  shall  compel,  induce,  entice,  or 


procure  or  attempt  to  compel,  induce,  entice,  or 
procure  any  such  individual  to  reside  or  con- 
tinue to  reside  in  a  house  of  prostitution,  or 
compel,  induce,  entice,  or  procure  or  attempt  to 
compel,  induce,  entice,  or  procure  such  individ- 
ual to  engage  in  prostitution,  or  who  takes  or 
detains  an  individual  against  the  individual's 
will,  with  intent  to  compel  such  individual  by 
force,  threats,  menace,  or  duress  to  marry  the 
abductor  or  to  marry  any  other  person;  or  any 
parent,  guardian,  or  other  person  having  legal 
custody  of  the  person  of  an  individual,  who 
consents  to  the  individual's  taking  or  detention 
by  any  person,  for  the  purpose  of  prostitution  or 
sexual  intercourse,  shall  be  guilty  of  a  felony 
and,  upon  conviction,  shall  be  punished  by 
imprisonment  for  not  more  than  5  years  and  by 
a  fine  of  not  more  than  $1,000." 
Emergency  legislation.  —  For  temporary 
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amendment  of  section,  see  §  3(c)  of  the  Safe 
Streets  Anti-Prostitution  Emergency  Amend- 
ment Act  of  1996  (D.C.  Act  11-252,  April  15, 
1996,  43  DCR  2139). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(a)  of  Omnibus  Public  Safety 
Emergency  Amendment  Act  of  2006  (D.C.  Act 
16-445,  July  19,  2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(a)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2006  (D.C.  Act  16-490,  October  18,  2006, 

53  DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(a)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2007  (D.C.  Act  17-10,  January  16,  2007, 

54  DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(a)  of  Omnibus  Public  Safety 
Second    Congressional    Review  Emergency 


Amendment  Act  of  2007  (D.C.  Act  17-25,  April 
19,  2007,  54  DCR  4036). 
Legislative  history  of  Law  10-119.  —  For 

legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2704. 

Legislative  history  of  Law  11-119.  —  Law 

11-119,  the  "Criminal  Code  Technical  Amend- 
ments Act  of  1996,"  was  introduced  in  Council 
and  assigned  Bill  No.  11-484,  which  was  re- 
ferred to  the  Committee  of  the  Whole.  The  Bill 
was  adopted  on  first  and  second  readings  on 
December  5,  1995,  and  January  4, 1996,  respec- 
tively. Signed  by  the  Mayor  on  January  26, 
1996,  it  was  assigned  Act  No.  11-198  and  trans- 
mitted to  both  Houses  of  Congress  for  its  re- 
view. D.C.  Law  11-119  became  effective  May  17, 
1996. 

Legislative  history  of  Law  16-306.  —  For 

Law  16-306,  see  notes  following  §  22-404. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
In  general. 

Indictment  and  information. 

Instructions. 

Jury. 

Nature  and  elements  of  offenses. 

New  trial. 

Review. 

Verdict. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Testimony  of  Government's  expert  witness  on 
modus  operandi  of  pimps  and  nature  of  rela- 
tionship between  pimps  and  prostitutes  was 
relevant  in  trial  on  charges  of  interstate  trans- 
portation of  females  and  minors  for  prostitu- 
tion; testimony  might  have  shed  light  on  criti- 
cal issues  in  case — such  as,  whether  defendant 
was  pimp  or  merely  gambler  with  flashy  life- 
style and  penchant  for  travel  as  he  claimed  and 
whether  Government's  young  witnesses  trav- 
eled with  defendant  independently  or  as  part  of 
pimp-prostitute  relationship — and  could  also 
have  helped  jury  to  determine  credibility  of 
Government's  prostitute-witnesses.  18  U.S.C. 
§§  2421,  2423;  Fed.Rules  Evid.Rules  401,  402, 
18  U.S.C.  United  States  v.  Anderson,  851  F.2d 
384,  1988  U.S.  App.  LEXIS  8681  (C.A.D.C. 
1988),  writ  of  certiorari  denied  by  488  U.S. 
1012,  109  S.  Ct.  801,  102  L.  Ed.  2d  792,  1989 
U.S.  LEXIS  231,  57  U.S.L.W.  3452  (1989). 

In  prosecution  for  pandering  and  procuring, 
evidence  of  assault  by  defendant  upon  com- 
plainant showed  that  defendant  exerted  control 
over  complainant  when  she  tried  to  leave  him, 
and  was  relevant  to  issue  of  defendant's  intent 


to  coerce  complainant  to  engage  in  prostitution. 
D.C.  Code  1973,  §§  22-2705,  22-2707.  Godfrey 
V.  United  States,  454  A.2d  293,  1982  D.C.  App. 
LEXIS  498  (1982). 

In  general. 

Whether  the  District  of  Columbia  was  al- 
ready adequately  protected  from  the  evils  of 
prostitution  without  the  added  prohibition  of 
transportation  for  that  purpose  was  for  Con- 
gress, not  the  courts,  to  decide.  White  Slave 
Traffic  Act,  §  2,  18  U.S.C.  §  2421;  D.C.  Code 
1940,  §§  22-2701,  22-2702,  22-2705  to  22-2712. 
U.S.  V.  Beach,  65  S.Ct.  602,  1945  U.S.  LEXIS 
2400  (U.S.Dist.Col.  1945). 

Indictment  and  information. 

It  was  proper  to  charge  in  first  count  of 
indictment  that  defendants  compelled,  in- 
duced, enticed  and  procured  a  certain  female  to 
engage  in  prostitution,  and  in  second  count  to 
charge  an  attempt.  D.C.  Code  1940,  §  22-2705; 
Fed.Rules  Crim.Proc.  rules  8,  13,  14,  18  U.S.C. 
Welch  V.  U.S.,  135  R2d  465,  1943  U.S.  App. 
LEXIS  3300  (1943). 

Instructions. 

Trial  court  was  not  required  to  instruct  jury 
on  corroboration,  in  prosecution  for  inducing  a 
female  to  engage  in  prostitution  and  for  com- 
pelling a  female  to  reside  with  defendant  for 
purpose  of  prostitution,  where  none  of  the  of- 
fenses for  which  defendant  was  convicted  in- 
volved sexual  activity  between  defendant  and 
complainant.  D.C.  Code  §§  22-2705,  22-2706. 
Villines  v.  United  States,  320  A.2d  313,  1974 
D.C.  App.  LEXIS  227  (1974). 

Jury. 

In  prosecution  for  pandering,  the  fact  that  a 
number  of  government  employees  served  on 
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jury,  did  not  deprive  defendant  of  his  constitu- 
tional rights  to  an  impartial  jury  trial  and  to 
due  process  of  law.  D.C.  Code  1940,  §§  11-1420 
to  11-1422,  22-2705,  22-2707;  U.S.  Const. 
Amends.  5,  6.  Wright  v.  U.S.,  183  F.2d  821, 1950 
U.S.  App.  LEXIS  3014  (C.A.D.C.  1950). 

Nature  and  elements  of  offenses. 

The  Mann  Act  penalizing  the  transportation 
in  the  District  of  Columbia  of  any  woman  with 
the  intent  or  purpose  to  induce  or  entice  the 
woman  transported  to  practice  prostitution 
does  not  conflict  with  any  other  legislation 
applicable  to  the  District.  White  Slave  Traffic 
Act  §  2,  18  U.S.C.  §  398;  D.C.  Code  1940, 
§§  22-2701,  22-2702,  22-2705  to  22-2712.  U.S. 
V  Beach,  65  S.Ct.  602,  1945  U.S.  LEXIS  2400 
(U.S.Dist.Col.  1945). 

The  White  Slave  Act  is  not  applicable  in  a 
prostitution  case  involving  transportation 
solely  within  the  District  of  Columbia  in  view  of 
fact  that  Congress  has  enacted  local  laws  which 
cover  the  entire  local  field.  White  Slave  Act, 
§  2,  18  U.S.C.  §  2421;  D.C.  Code  1929,  T.  6, 
§§  177,  179;  D.C.  Code  1940,  §§  22-2701,  22- 
2702,  22-2705,  22-2707,  22-2709  to  22-2712. 
Beach  v  U.S.,  144  F.2d  533,  1944  U.S.  App. 
LEXIS  2877  (1944). 

To  convict  defendant  of  procuring.  Govern- 
ment had  to  prove  that  he  actually  received 
money  from  arranging  for  complainant  to  have 
sex  on  at  least  one  occasion,  and  to  convict 
defendant  of  pandering.  Government  had  to 
prove  that  he  induced  or  coerced  complainant 
to  engage  in  prostitution,  not  merely  that  he 
facilitated  or  arranged  for  act  that  she,  herself, 
elected  to  do,  and  thus  there  was  no  merger  of 
the  two  offenses.  D.C.  Code  1973,  §§  22-2705, 
22-2707.  Godfrey  v  United  States,  454  A.2d 
293,  1982  D.C.  App.  LEXIS  498  (1982). 

Since  evidence  showed  that  offenses  arose 
out  of  separate  acts  no  need  existed  to  consider 
whether  offense  of  inducing  a  female  to  engage 
in  prostitution  was  a  lesser  included  offense  of 
compelling  female  to  reside  with  defendant  for 
purposes  of  prostitution,  or  whether  assault 
with  a  dangerous  weapon  was  a  lesser  included 
charge  of  malicious  disfigurement.  D.C.  Code 
§§  22-502,  22-506,  22-2705,  22-2706.  Villines  v 
United  States,  320  A.2d  313,  1974  D.C.  App. 
LEXIS  227  (1974). 

New  triaL 

Record  supported  trial  court's  ruling,  on  mo- 
tion for  new  trial  following  defendant's  convic- 
tion for  pandering  and  procuring,  that  recanta- 
tion by  complaining  witness  was  not  credible. 
D.C.  Code  1973,  §§  22-2705,  22-2707;  Criminal 
Rule  33.  Godfrey  v  United  States,  454  A.2d 
293,  1982  D.C.  App.  LEXIS  498  (1982). 

Review. 

Where  trial  court  had  not  reviewed  or  com- 
mented upon  evidence  in  his  charge  to  jury  and 


elements  essential  to  convict  were  explained 
without  reference  to  any  aspect  of  evidence  and 
counsel  prior  to  charge  failed  to  formulate  de- 
sired instruction,  refusing  oral  request  that  the 
charge  be  enlarged  to  include  a  specific  refer- 
ence to  defendant's  theory  of  the  evidence  was 
not  reversible  error  18  U.S.C.  §  2421;  D.C. 
Code  1961,  §  22-2705;  Fed.Rules  Crim.Proc. 
rules  30,  52(b),  18  U.S.C.  Clarke  v  U.S.,  301 
F.2d  543,  1962  U.S.  App.  LEXIS  5539  (C.A.D.C. 
1962). 

In  prosecution  for  pandering,  where  trial 
court  permitted  extensive  and  exhaustive 
cross-examination  of  complaining  witness,  par- 
ticularly on  matters  affecting  witness'  credibil- 
ity, trial  court's  refusal  to  permit  repetition  of 
questions  already  asked  as  well  as  reference  to 
a  matter  not  pertinent  to  case,  was  not  an 
abuse  of  discretion.  D.C.  Code  1940,  §§  22- 
2705,  22-2707.  Wright  v  U.S.,  183  F2d  821, 
1950  U.S.  App.  LEXIS  3014  (C.A.D.C.  1950). 

Counsel  should  have  interviewed  complain- 
ant after  she  told  him  that  she  wished  to  take 
stand  to  recant,  but  reversal  of  convictions  for 
pandering  and  procuring  was  not  mandated 
where  no  reasonable  juror  could  have  found 
recantation  credible.  D.C.  Code  1973,  §§  22- 
2705,  22-2707;  Criminal  Rule  33;  U.S.C. 
Const.Amend.  6.  Godfrey  v.  United  States,  454 
A.2d  293,  1982  D.C.  App.  LEXIS  498  (1982). 

Verdict. 

Permitting  jury  to  return  its  verdict  on  some 
of  counts  of  indictment  before  jury  had  reached 
verdict  on  other  counts  was  not  error  in  absence 
of  any  affirmative  indication  that  rights  of 
defendant  were  affected.  White  Slave  Traffic 
Act,  §  2,  18  U.S.C.  §  2421;  D.C.  Code  1940, 
§  22-2705.  Clainos  v  U.S.,  163  F2d  593,  1947 
U.S.  App.  LEXIS  2287  (1947). 

Where  first  count  of  indictment  charged  that 
defendants  compelled,  induced,  enticed  and 
procured  a  certain  female  to  engage  in  prosti- 
tution, and  second  count  charged  an  attempt, 
the  fact  that  court  directed  a  verdict  on  the  first 
count  and  that  jury  convicted  defendants  on  the 
second  count  resulted  in  no  inconsistency.  D.C. 
Code  1940,  §  22-2705.  Welch  v  U.S.,  135  F2d 
465,  1943  U.S.  App.  LEXIS  3300  (1943). 

Where  first  count  of  indictment  charged  that 
defendants  compelled,  induced,  enticed  and 
procured  a  certain  female  to  engage  in  prosti- 
tution, and  second  count  charged  an  attempt, 
even  if  there  had  been  inconsistency  between 
directed  verdict  on  first  count  and  verdict  find- 
ing defendants  guilty  on  second  count,  that 
would  constitute  no  reason  for  setting  aside 
verdict  of  jury.  D.C.  Code  1940,  §  22-2705. 
Welch  V  U.S.,  135  F2d  465,  1943  U.S.  App. 
LEXIS  3300  (1943). 

Weight  and  sufficiency  of  evidence. 

Evidence  was  sufficient  to  sustain  conviction 
for  attempting  to  compel,  induce,  entice,  and 
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procure  a  certain  female  to  engage  in  prostitu-  135  F.2d  465,  1943  U.S.  App.  LEXIS  3300 
tion.  D.C.  Code  1940,§  22-2705.  Welch  v.  U.S.,  (1943). 

§  22-2706.  Compelling  an  individual  to  live  life  of  prosti- 
tution against  his  or  her  will. 

(a)  It  is  unlawful  for  any  person,  within  the  District  of  Columbia,  by  threats 
or  duress,  to  detain  any  individual  against  such  individual's  will,  for  the 
purpose  of  prostitution  or  a  sexual  act  or  sexual  contact,  or  to  compel  any 
individual  against  such  individual's  will,  to  reside  with  him  or  her  or  with  any 
other  person  for  the  purposes  of  prostitution  or  a  sexual  act  or  sexual  contact. 

(b)  (1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  a  person  who 
violates  subsection  (a)  of  this  section  shall  be  guilty  of  a  felony  and,  upon 
conviction,  shall  be  punished  by  imprisonment  for  not  more  than  15  years  or  by 
a  fine  of  not  more  than  $15,000,  or  both. 

(2)  A  person  who  violates  subsection  (a)  of  the  section  when  the  individual 
so  detained  or  compelled  is  under  the  age  of  18  years  shall  be  guilty  of  a  felony 
and,  upon  conviction,  shall  be  punished  by  imprisonment  for  not  more  than  20 
years  or  by  a  fine  of  not  more  than  $20,000,  or  both. 

(June  25,  1910,  36  Stat.  833,  ch.  404,  §  2;  Jan.  3,  1941,  54  Stat.  1225,  ch.  936, 
§  2;  May  21,  1994,  D.C.  Law  10-119,  §  12(b),  41  DCR  1639;  Apr.  24,  2007,  D.C. 
Law  16-306,  §  214(b),  53  DCR  8610.) 

Cross  references.  —  Armed  offenses,  addi- 
tional penalty  for  committing  a  crime  when 
armed,  see  §§  22-4501  and  22-4502. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2706. 

1973  Ed.,  §  22-2706. 

Effect  of  amendments.  —  D.C.  Law  16-306 
rewrote  the  section,  which  had  previously  read 
as  follows:  "Any  person  who,  within  the  District 
of  Columbia,  by  threats  or  duress,  detains  any 
individual  against  such  individual's  will,  for  the 
purpose  of  prostitution  or  sexual  intercourse,  or 
any  person  who  shall  compel  any  individual 
against  such  individual's  will,  to  reside  with 
him  or  her  or  with  any  other  person  for  the 
purposes  of  prostitution  or  sexual  intercourse, 
shall  be  guilty  of  a  felony  and,  upon  conviction, 
shall  be  punished  by  imprisonment  for  not 
more  than  5  years  and  a  fine  of  not  more  than 
$1,000." 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  214(b)  of 
Omnibus  Public  Safety  Emergency  Amend- 


ment Act  of  2006  (D.C.  Act  16-445,  July  19, 
2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(b)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2006  (D.C.  Act  16-490,  October  18,  2006, 

53  DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(b)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2007  (D.C.  Act  17-10,  January  16,  2007, 

54  DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(b)  of  Omnibus  Public  Safety 
Second  Congressional  Review  Emergency 
Amendment  Act  of  2007  (D.C.  Act  17-25,  April 
19,  2007,  54  DCR  4036). 

Legislative  history  of  Law  10-119.  —  For 
legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2704. 

Legislative  history  of  Law  16-306.  —  For 

Law  16-306,  see  notes  following  §  22-404. 


CASE  NOTES 


Analysis 
Instructions. 

Nature  and  elements  of  crime. 

Instructions. 

Trial  court  was  not  required  to  instruct  jury 


on  corroboration,  in  prosecution  for  inducing  a 
female  to  engage  in  prostitution  and  for  com- 
pelling a  female  to  reside  with  defendant  for 
purpose  of  prostitution,  where  none  of  the  of- 
fenses for  which  defendant  was  convicted  in- 
volved sexual  activity  between  defendant  and 
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complainant.  D.C.  Code  §§  22-2705,  22-2706. 
Villines  v.  United  States,  320  A.2d  313,  1974 
D.C.  App.  LEXIS  227  (1974). 

Nature  and  elements  of  crime. 

Since  evidence  showed  that  offenses  arose 
out  of  separate  acts  no  need  existed  to  consider 
whether  offense  of  inducing  a  female  to  engage 


in  prostitution  was  a  lesser  included  offense  of 
compelling  female  to  reside  with  defendant  for 
purposes  of  prostitution,  or  whether  assault 
with  a  dangerous  weapon  was  a  lesser  included 
charge  of  malicious  disfigurement.  D.C.  Code 
§§  22-502,  22-506,  22-2705,  22-2706.  Villines  v. 
United  States,  320  A.2d  313,  1974  D.C.  App. 
LEXIS  227  (1974). 


§  22-2707.  Procuring;  receiving  money  or  other  valuable 
thing  for  arranging  assignation. 

(a)  It  is  unlawful  for  any  person,  within  the  District  of  Columbia,  to  receive 
any  money  or  other  valuable  thing  for  or  on  account  of  arranging  for  or  causing 
any  individual  to  engage  in  prostitution  or  a  sexual  act  or  contact. 

(b)  (1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  a  person  who 
violates  subsection  (a)  of  this  section  shall  be  guilty  of  a  felony  and,  upon 
conviction,  shall  be  punished  by  imprisonment  for  not  more  than  5  years  or  by 
a  fine  of  not  more  than  $5,000,  or  both. 

(2)  A  person  who  violates  subsection  (a)  of  this  section  when  the  individ- 
ual so  arranged  for  or  caused  to  engage  in  prostitution  or  a  sexual  act  or 
contact  is  under  the  age  of  18  years  shall  be  guilty  of  a  felony  and,  upon 
conviction,  shall  be  punished  by  imprisonment  for  not  more  than  20  years  or  by 
a  fine  of  not  more  than  $20,000,  or  both. 

(June  25,  1910,  36  Stat.  833,  ch.  404,  §  3;  Jan.  3,  1941,  54  Stat.  1226,  ch.  936, 
§  3;  May  21,  1994,  D.C.  Law  10-119,  §  12(c),  41  DCR  1639;  Apr.  24,  2007,  D.C. 
Law  16-306,  §  214(c),  53  DCR  8610.) 


Cross  references.  —  Sexual  performances 
using  minors,  see  §  22-3101  et  seq. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2707. 

1973  Ed.,  §  22-2707. 

Effect  of  amendments.  —  D.C.  Law  16-306 
rewrote  the  section,  which  had  previously  read 
as  follows:  "Any  person  who,  within  the  District 
of  Columbia,  shall  receive  any  money  or  other 
valuable  thing  for  or  on  account  of  arranging 
for  or  causing  any  individual  to  have  sexual 
intercourse  with  any  other  person  or  to  engage 
in  prostitution,  debauchery,  or  any  other  im- 
moral act,  shall  be  guilty  of  a  felony  and,  upon 
conviction,  shall  be  punished  by  imprisonment 
for  not  more  than  5  years  and  a  fine  of  not  more 
than  $1,000." 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  214(c)  of 
Omnibus  Public  Safety  Emergency  Amend- 
ment Act  of  2006  (D.C.  Act  16-445,  July  19, 
2006,  53  DCR  6443). 


For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(c)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2006  (D.C.  Act  16-490,  October  18,  2006, 

53  DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(c)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2007  (D.C.  Act  17-10,  January  16,  2007, 

54  DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(c)  of  Omnibus  Public  Safety 
Second  Congressional  Review  Emergency 
Amendment  Act  of  2007  (D.C.  Act  17-25,  April 
19,  2007,  54  DCR  4036). 

Legislative  history  of  Law  10-119.  —  For 
legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2704. 

Legislative  history  of  Law  16-306.  —  For 

Law  16-306,  see  notes  following  §  22-404. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 


Conduct  of  trial. 
Construction  and  application. 
Corroboration. 
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Indictment  or  information. 

Instructions. 

Jury. 

Nature  and  elements  of  offense. 
Presumptions  and  burden  of  proof 
Review. 
Validity. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

In  prosecution  on  indictment  containing  sev- 
eral counts  each  charging  defendant  with  re- 
ceiving money  and  arranging  for  a  named  fe- 
male to  engage  in  prostitution,  etc.,  in  violation 
of  statute,  evidence  of  conditions  at  defendant's 
house  at  time  of  her  arrest  which  established 
presence  of  the  two  women  referred  to  in  the 
indictment  was  relevant  in  proof  of  an  element 
in  each  offense,  that  is,  their  "engagement"  in 
prostitution.  D.C.  Code  1940,  §  22-2707.  Smith 
V.  U.S.,  180  F.2d  775,  1950  U.S.  App.  LEXIS 
2498  (C.A.D.C.  1950). 

In  prosecution  for  pandering  and  procuring, 
evidence  of  assault  by  defendant  upon  com- 
plainant showed  that  defendant  exerted  control 
over  complainant  when  she  tried  to  leave  him, 
and  was  relevant  to  issue  of  defendant's  intent 
to  coerce  complainant  to  engage  in  prostitution. 
D.C.  Code  1973,  §§  22-2705,  22-2707.  Godfrey 
V.  United  States,  454  A.2d  293,  1982  D.C.  App. 
LEXIS  498  (1982). 

Conduct  of  trial. 

Defendants  were  not  denied  fair  trial  in  pros- 
ecutions for  violating  Mann  Act  and  for  receiv- 
ing money  for  arranging  for  acts  of  prostitution, 
because  of  actions  of  trial  court  and  Assistant 
United  States  Attorney  18  U.S.C.  §  2421;  D.C. 
Code  1961,  §  22-2707.  Fabianich  v.  U.S.,  302 
F.2d  904,  1962  U.S.  App.  LEXIS  5157  (C.A.D.C. 
1962). 

Construction  and  application. 

Telephone  dispatcher  who  worked  at  escort 
service  did  not  knowingly  aid  and  abet  in 
"transport  [ing]  and  caus[ing]  the  transporta- 
tion" of  women  in  interstate  commerce,  within 
meaning  of  Mann  Act;  Mann  Act  section  prohib- 
iting transportation  could  not  be  interpreted  so 
broadly  as  to  encompass  inducement.  18  U.S.C. 
§§  2,  2421,  2422.  United  States  v.  Jones,  909 
R2d  533,  1990  U.S.  App.  LEXIS  12482 
(C.A.D.C.  1990). 

The  White  Slave  Act  is  not  applicable  in  a 
prostitution  case  involving  transportation 
solely  within  the  District  of  Columbia  in  view  of 
fact  that  Congress  has  enacted  local  laws  which 
cover  the  entire  local  field.  White  Slave  Act, 
§  2,  18  U.S.C.  §  2421;  D.C.  Code  1929,  T  6, 
§§  177,  179;  D.C.  Code  1940,  §§  22-2701,  22- 
2702,  22-2705,  22-2707,  22-2709  to  22-2712. 
Beach  v.  U.S.,  144  F2d  533,  1944  U.S.  App. 
LEXIS  2877  (1944). 


The  pandering  act  does  not  penalize  brothel 
keeper  as  such  or  agents  who  procure  patrons 
for  brothels  or  for  woman  elsewhere  so  long  as 
they  do  nothing  toward  bringing  the  woman 
there  for  that  purpose  and  for  money  or  value 
received.  D.C.  Code  1929,  T.  6,  §  181.  Boykin  v. 
U.S.,  130  F.2d  416,  1942  U.S.  App.  LEXIS  3115 
(1942). 

Corroboration. 

Failure  of  prosecution  to  produce  second  offi- 
cer who  as  a  corroborating  witness  could  only 
have  testified  to  time  and  place  of  defendant's 
arrest  for  attempted  procuring  because  he  did 
not  hear  conversation  between  arresting  officer 
and  defendant  was  not  error  in  view  of  prose- 
cution's effort  to  secure  a  continuance  because 
second  officer  was  in  another  court  and  defen- 
dant's then  counsel's  willingness  to  proceed  to 
trial  in  second  officer's  absence.  D.C.  Code 
1961,  §§  22-103,  22-2707.  Blakney  v.  United 
States,  225  A.2d  654,  1967  D.C.  App.  LEXIS 
121  (App.  1967). 

Indictment  or  information. 

Where  defendant  was  convicted  on  seven 
counts  of  an  eight  count  indictment,  each 
charging  her  with  receiving  money  and  arrang- 
ing for  a  named  female  to  engage  in  prostitu- 
tion, etc.,  in  violation  of  statute,  four  counts 
relating  to  one  female  and  three  to  another,  the 
offenses  charged  in  the  several  counts  were  of 
same  character,  and  therefore  joinder  was  per- 
missible. D.C.  Code  1940,§  22-2707;  Federal 
Rules  of  Criminal  Procedure,  rule  8(a),  18 
U.S.C.  Smith  v.  U.S.,  180  F.2d  775,  1950  U.S. 
App.  LEXIS  2498  (C.A.D.C.  1950). 

To  sustain  conviction  under  pandering  stat- 
ute, the  government  must  charge  and  prove  an 
act  of  procuring  a  woman  for  or  placing  her  in  a 
house  of  prostitution  or  elsewhere,  for  the  pur- 
pose of  causing  her  to  cohabit  illegally  with  a 
male  person  or  person,  and  that  the  defendant 
received  money  or  other  valuable  thing  for  or  on 
account  of  the  procuring  or  placing.  D.C.  Code 
1929,  T.  6,  Sec.  181.  Boykin  v.  U.S.,  130  F.2d 
416,  1942  U.S.  App.  LEXIS  3115  (1942). 

Instructions. 

Instruction  that  permitted  jury  to  convict 
defendants  under  Travel  Act  for  participation 
in  alleged  prostitution  business,  without  in- 
cluding elements  of  state  prostitution  statutes, 
impermissibly  relieved  Government  of  its  bur- 
den to  prove  beyond  reasonable  doubt  that 
defendants  had  requisite  intent  as  specified  in 
state  statutes;  instruction  implied  that  jury 
could  convict  if  activities  of  escort  service  vio- 
lated only  some  vaguely  conceived  notion  of 
prostitution,  as  opposed  to  specific  statutes.  18 
U.S.C.  §  1952;  U.S.  Const.Amends.  5,  14. 
United  States  v  Jones,  909  F.2d  533,  1990  U.S. 
App.  LEXIS  12482  (C.A.D.C.  1990). 
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Under  statute  providing  that  any  person  who 
shall  receive  any  money  on  account  of  arrang- 
ing for  any  female  to  engage  in  prostitution 
shall  be  guilty  of  a  felony,  where  defendant 
objected  to  a  portion  of  charge  on  ground  that  if 
jury  had  any  reasonable  doubt  as  to  who  made 
arrangements,  there  was  justification  for  ac- 
quittal, and  court  thereupon  recessed  for  lunch, 
and  when  court  reconvened  gave  a  new  charge, 
the  time  lapse  between  the  two  charges  was  not 
prejudicial.  D.C.  Code  1940,  §  22-2707.  Byas  v 
U.S.,  182  F.2d  94,  1950  U.S.  App.  LEXIS  2754 
(C.A.D.C.  1950). 

Instruction  that  essential  elements  of  crime 
would  have  to  be  proved  by  government  beyond 
reasonable  doubt,  that  such  elements  were  re- 
ceipt of  money  by  defendant  on  account  of 
arranging  for  a  female  to  engage  in  prostitution 
with  a  male  person  and  that  government  was 
not  required  to  prove  that  arrangements  were 
made  exclusively  by  defendant,  was  not  subject 
to  the  objection  that  court  should  have  charged 
specifically  that  jury  should  acquit  if  they  had 
reasonable  doubt  that  defendant  made  the  ar- 
rangement. D.C.  Code  1940,  §  22-2707.  Byas  v 
U.S.,  182  F.2d  94,  1950  U.S.  App.  LEXIS  2754 
(C.A.D.C.  1950). 

In  prosecution  under  statute  providing  that 
any  person  who  shall  receive  any  money  on 
account  of  arranging  for  any  female  to  engage 
in  prostitution  shall  be  guilty  of  a  felony,  charge 
stating  elements  of  offense  need  not  define  the 
word  "arrange".  D.C.  Code  1940,  §  22-2707. 
Byas  V  U.S.,  182  F.2d  94, 1950  U.S.  App.  LEXIS 
2754  (C.A.D.C.  1950). 

In  prosecution  for  pandering,  where  defen- 
dant produced  witnesses  who  testified  to  his 
general  reputation,  and  court  refused  re- 
quested instruction  on  weight  to  be  given  to 
evidence  of  good  character  but  expressed  pur- 
pose to  instruct  on  the  subject,  failure  to  give 
instruction  on  weight  to  be  given  to  evidence  of 
good  character  was  error.  D.C.  Code  1940,  §  22- 
2707.  Colbert  v  U.S.,  146  F.2d  10,  1944  U.S. 
App.  LEXIS  2220  (1944). 

Giving  of  instruction,  in  prosecution  for  at- 
tempted procuring  involving  contents  of  con- 
versation that  concededly  took  place  between 
defendant  and  officer  at  street  corner,  that  if 
witness  testified  falsely  concerning  any  mate- 
rial fact,  about  which  witness  could  not  be 
reasonably  mistaken,  all  testimony  of  such  wit- 
ness could  be  disregarded,  except  such  parts  as 
were  corroborated  by  other  testimony,  was  not 
plain  error  requiring  reversal  in  absence  of 
objection.  D.C.  Code  §§  22-103,  22-2707;  D.C. 
Code  General  Sessions  Court  Rules,  Criminal 
Division  rules  30,  52(b).  Smith  v.  United  States, 
269  A.2d  446,  1970  D.C.  App.  LEXIS  346  (App. 
1970). 

Instruction,  in  prosecution  for  attempted  pro- 
curing, that  jury  must  decide  whether  defen- 
dant had  intent  to  procure  female  for  immoral 


purposes,  was  proper  when  placed  in  context 
with  entire  charge  as  obviously  referring  to 
illegal  sexual  immoralities.  D.C.  Code  §§  22- 
103,  22-2707.  Langley  v  United  States,  264 
A.2d  503,  1970  D.C.  App.  LEXIS  276  (App. 
1970). 

Jury. 

In  prosecution  for  pandering,  the  fact  that  a 
number  of  government  employees  served  on 
jury,  did  not  deprive  defendant  of  his  constitu- 
tional rights  to  an  impartial  jury  trial  and  to 
due  process  of  law.  D.C.  Code  1940,  §§  11-1420 
to  11-1422,  22-2705,  22-2707;  U.S.  Const. 
Amends.  5,  6.  Wright  v  U.S.,  183  R2d  821, 1950 
U.S.  App.  LEXIS  3014  (C.A.D.C.  1950). 

Nature  and  elements  of  offense. 

Under  statute  providing  that  any  person  who 
shall  receive  any  money  on  account  of  arrang- 
ing for  any  female  to  engage  in  prostitution 
shall  be  guilty  of  a  felony,  "arranging"  may 
include  act  of  procuring,  but  is  not  confined  to 
that  activity,  and  is  a  word  of  much  broader 
significance,  embracing  many  more  activities 
than  the  one  of  procuring.  D.C.  Code  1940, 
§  22-2707.  Byas  v  U.S.,  182  R2d  94,  1950  U.S. 
App.  LEXIS  2754  (C.A.D.C.  1950). 

Under  the  pandering  statute  the  placing  of 
woman  in  house  of  prostitution  or  elsewhere  for 
purpose  of  causing  her  to  cohabit  illegally  with 
male  person  or  persons  and  prohibited  intent 
must  coincide  but  payment  for  the  placing  need 
not  do  so  and  it  may  occur  before,  at  or  after  the 
placing,  but  whenever  it  takes  place  it  must  be 
for  or  on  account  of  that  act.  D.C.  Code  1929,  T. 
6,  §  181.  Boykin  v.  U.S.,  130  R2d  416,  1942 
U.S.  App.  LEXIS  3115  (1942). 

The  pandering  act  does  not  punish  merely 
procuring  patrons  for  a  woman,  or  sharing  her 
earnings,  or  keeping  or  maintaining  her  even 
with  intent  to  cause  her  to  cohabit  illegally. 
D.C.  Code  1929,  T.  6,  §  181.  Boykin  v  U.S.,  130 
R2d  416,  1942  U.S.  App.  LEXIS  3115  (1942). 

Under  the  pandering  act  it  is  immaterial 
whether  the  procurer  receives  much  or  little 
and  it  is  not  important  whether  payment  is 
made  all  at  once  in  a  lump  sum  or  in  scattered 
amounts  at  different  times.  D.C.  Code  1929,  T. 
6,  §  181.  Boykin  v  U.S.,  130  F2d  416,  1942 
U.S.  App.  LEXIS  3115  (1942). 

Two  principal  elements  of  crime  of  procuring 
are  receipt  of  money  and  arranging  an  assigna- 
tion. D.C.  Code  §§  22-103,  22-2707.  Walker  v 
United  States,  248  A.2d  187,  1968  D.C.  App. 
LEXIS  226  (App.  1968). 

Where  defendant,  upon  obtaining  affirmative 
reply  to  his  question  whether  police  officers 
were  looking  for  girls,  inquired  what  type  they 
wanted,  priced  the  girls  at  $10  each,  and  re- 
vealed, in  answer  to  question  put  by  one  officer, 
that  defendant's  fee  was  $2,  fact  that  defen- 
dant's actions  never  progressed  beyond  stage  of 
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conversation  and  that  no  money  was  receiVfed 
was  not  fatal  to  a  conviction  for  an  attempt  to 
receive  money  for  arranging  for  a  female  to 
have  sexual  intercourse,  and,  had  the  money 
passed,  the  principal  crime  itself  would  have 
been  consummated.  D.C.  Code  1951,  §§  22- 
103,  22-2707.  Sellers  v.  U.S.,  131  A.2d  300,  1957 
D.C.  App.  LEXIS  219  (Cr.App.  1957). 

Principal  elements  of  crime  described  in  stat- 
ute making  it  unlawful  for  any  one  to  receive 
money  or  other  valuable  thing  for  arranging  for 
or  causing  any  female  to  have  sexual  inter- 
course with  any  other  person  or  engage  in 
prostitution,  debauchery,  or  any  other  immoral 
act  are  of  the  receipt  of  money  and  the  arrang- 
ing of  an  assignation.  D.C.  Code  1951,  §  22- 
2707.  Sellers  v.  U.S.,  131  A.2d  300,  1957  D.C. 
App.  LEXIS  219  (Cr.App.  1957). 

Statute  making  it  unlawful  for  any  one  to 
receive  money  or  other  valuable  things  for 
arranging  for  or  causing  any  female  to  have 
sexual  intercourse  with  any  other  person  or  to 
engage  in  prostitution,  debauchery,  or  any 
other  immoral  act  includes  not  only  the  actual 
act  of  procurement  but  also  the  agreement  to 
procure.  D.C.  Code  1951,  §  22-2707.  Sellers  v. 
U.S.,  131  A.2d  300,  1957  D.C.  App.  LEXIS  219 
(Cr.App.  1957). 

Presumptions  and  burden  of  proof. 

To  convict  defendant  of  procuring.  Govern- 
ment had  to  prove  that  he  actually  received 
money  from  arranging  for  complainant  to  have 
sex  on  at  least  one  occasion,  and  to  convict 
defendant  of  pandering.  Government  had  to 
prove  that  he  induced  or  coerced  complainant 
to  engage  in  prostitution,  not  merely  that  he 
facilitated  or  arranged  for  act  that  she,  herself, 
elected  to  do,  and  thus  there  was  no  merger  of 
the  two  offenses.  D.C.  Code  1973,  §§  22-2705, 
22-2707.  Godfrey  v.  United  States,  454  A.2d 
293,  1982  D.C.  App.  LEXIS  498  (1982). 

Review. 

In  prosecution  for  pandering,  where  trial 
court  permitted  extensive  and  exhaustive 
cross-examination  of  complaining  witness,  par- 
ticularly on  matters  affecting  witness'  credibil- 
ity, trial  court's  refusal  to  permit  repetition  of 
questions  already  asked  as  well  as  reference  to 
a  matter  not  pertinent  to  case,  was  not  an 
abuse  of  discretion.  D.C.  Code  1940,  §§  22- 
2705,  22-2707.  Wright  v.  U.S.,  183  F.2d  821, 
1950  U.S.  App.  LEXIS  3014  (C.A.D.C.  1950). 

Defendant's  contentions  that  the  pandering 
statute  outlaws  only  the  act  of  placing,  and  that 
receiving  money  for  or  on  account  of  some  other 
act  than  placing,  does  not  violate  the  statute, 
would  be  considered  on  merits  notwithstanding 
claim  that  the  contentions  were  too  late  be- 
cause raised  for  the  first  time  on  appeal,  in  view 
of  unusual  circumstances  in  which  appeal  had 
been  taken  and  perfected.  D.C.  Code  1929,  T.  6, 


§  181.  Boykin  v.  U.S.,  130  F.2d  416,  1942  U.S. 
App.  LEXIS  3115  (1942). 

Counsel  should  have  interviewed  complain- 
ant after  she  told  him  that  she  wished  to  take 
stand  to  recant,  but  reversal  of  convictions  for 
pandering  and  procuring  was  not  mandated 
where  no  reasonable  juror  could  have  found 
recantation  credible.  D.C.  Code  1973,  §§  22- 
2705,  22-2707;  Criminal  Rule  33;  U.S.C. 
Const.Amend.  6.  Godfrey  v.  United  States,  454 
A.2d  293,  1982  D.C.  App.  LEXIS  498  (1982). 

Record  supported  trial  court's  ruling,  on  mo- 
tion for  new  trial  following  defendant's  convic- 
tion for  pandering  and  procuring,  that  recanta- 
tion by  complaining  witness  was  not  credible. 
D.C.  Code  1973,  §§  22-2705,  22-2707;  Criminal 
Rule  33.  Godfrey  v.  United  States,  454  A.2d 
293,  1982  D.C.  App.  LEXIS  498  (1982). 

Validity. 

Procuring  statute,  prohibiting  receiving 
value  for  arranging  for  or  causing  female  to 
engage  in  prostitution,  debauchery,  or  any 
other  immoral  act,  is  not  void  for  vagueness  or 
so  vague  as  to  violate  due  process.  D.C.  Code 
§  22-2707;  U.S.  Const.  Amend.  5.  Langley  v. 
United  States,  264  A.2d  503,  1970  D.C.  App. 
LEXIS  276  (App.  1970). 

Weight  and  suiSBciency  of  evidence. 

Evidence  supported  finding  that  defendant 
participated  in  arranging  for  female  to  commit 
an  act  of  prostitution  with  officer.  D.C.  Code 
1940,  §  22-2707.  Byas  v.  U.S.,  182  F.2d  94, 
1950  U.S.  App.  LEXIS  2754  (C.A.D.C.  1950). 

Evidence  supported  conviction  on  seven 
counts  of  an  eight  count  indictment,  each 
charging  defendant  with  receiving  money  and 
arranging  for  named  female  to  engage  in  pros- 
titution, etc.,  in  violation  of  statute.  D.C.  Code 
1940,  §  22-2707.  Smith  v.  U.S.,  180  F.2d  775, 
1950  U.S.  App.  LEXIS  2498  (C.A.D.C.  1950). 

Record  contained  sufficient  evidence  to  sup- 
port finding  that  defendant  received  money 
from  "arranging  for"  complainant  to  have  sex 
for  money  D.C.  Code  1973,  §  22-2707.  Godfrey 
V.  United  States,  454  A.2d  293,  1982  D.C.  App. 
LEXIS  498  (1982). 

Evidence,  including  testimony  that  police  de- 
partment made  no  effort  to  seek  out  and  arrest 
males  who  solicit  females  to  engage  in  sexual 
acts  with  them  for  a  price  and  that  reason  for 
such  failure  of  effort  was  that  use  of  women 
undercover  officers  to  arrest  male  solicitors  of 
prostitutes  had  proven  infeasible,  did  not  es- 
tablish as  a  matter  of  law  a  conscious  policy  of 
discrimination  based  on  sex  in  enforcement  of 
statutes  proscribing  solicitation  for  prostitu- 
tion. D.C.  Code  §  22-2707;  U.S.  Const.  Amend. 
5.  United  States  v.  Wilson,  342  A.2d  27,  1975 
D.C.  App.  LEXIS  406  (1975). 

Evidence  sustained  convictions  for  attempted 
procuring.  D.C.  Code  §§  22-103,  22-2707.  Lan- 
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gley  V.  United  States,  264  A.2d  503,  1970  D.C. 
App.  LEXIS  276  (App.  1970). 

Evidence  that  defendant  and  complaining 
witness  bargained  until  they  had  agreed  upon 
exchange  of  money,  although  uncertain  in 
amount,  for  services  of  prostitute,  and  that 
immediately  thereafter  defendant  led  com- 
plaining witness  a  considerable  distance  to  ho- 
tel unknown  to  witness  where  prostitute  was 
supposedly  waiting  was  sufficient  to  sustain 


conviction  for  attempted  procuring.  D.C.  Code 
§§  22-103,  22-2707.  Walker  v.  United  States, 
248  A.2d  187,  1968  D.C.  App.  LEXIS  226  (App. 
1968). 

Evidence  sustained  conviction  for  attempt  to 
receive  money  for  arranging  for  a  female  to 
have  sexual  intercourse.  D.C.  Code  1951, 
§§  22-103,  22-2707.  Sellers  v.  U.S.,  131  A.2d 
300,  1957  D.C.  App.  LEXIS  219  (Cr.App.  1957). 


§  22-2708.  Causing  spouse  or  domestic  partner  to  live  in 
prostitution. 

Any  person  who  by  force,  fraud,  intimidation,  or  threats,  places  or  leaves,  or 
procures  any  other  person  or  persons  to  place  or  leave,  a  spouse  or  domestic 
partner  in  a  house  of  prostitution,  or  to  lead  a  life  of  prostitution,  shall  be 
guilty  of  a  felony,  and  upon  conviction  thereof  shall  be  imprisoned  not  less  than 
one  year  nor  more  than  10  years. 

(June  25,  1910,  36  Stat.  833,  ch.  404,  §  4;  May  21,  1994,  D.C.  Law  10- 
119,§  12(d),  41  DCR  1639;  June  3,  1997,  D.C.  Law  11-275,  §  6,  44  DCR  1408; 
Apr.  24,  2007,  D.C.  Law  16-306,  §  214(d),  53  DCR  8610.) 


Cross  references.  —  Armed  offenses,  addi- 
tional penalty  for  committing  a  crime  when 
armed,  see  §§  22-4501  and  22-4502. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2708. 

1973  Ed.,  §  22-2708. 

Effect  of  amendments.  —  D.C.  Law  16-306 
substituted  "spouse  or  domestic  partner"  for 
"spouse". 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  214(d)  of 
Omnibus  Public  Safety  Emergency  Amend- 
ment Act  of  2006  (D.C.  Act  16-445,  July  19, 
2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(d)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2006  (D.C.  Act  16-490,  October  18,  2006, 

53  DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(d)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2007  (D.C.  Act  17-10,  January  16,  2007, 

54  DCR  1479). 


For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(d)  of  Omnibus  Public  Safety 
Second  Congressional  Review  Emergency 
Amendment  Act  of  2007  (D.C.  Act  17-25,  April 
19,  2007,  54  DCR  4036). 

Legislative  history  of  Law  10-119.  —  For 
legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2704. 

Legislative  history  of  Law  11-275.  —  Law 

11-275,  the  "Second  Criminal  Code  Technical 
Amendments  Act  of  1996,"  was  introduced  in 
Council  and  assigned  Bill  No.  11-909,  which 
was  referred  to  the  Committee  of  the  Whole. 
The  Bill  was  adopted  on  first  and  second  read- 
ings on  November  7,  1996,  and  December  3, 
1996,  respectively.  Signed  by  the  Mayor  on 
December  24,  1996,  it  was  assigned  Act  No. 
11-520  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  11-275  became 
effective  on  June  3,  1997. 

Legislative  history  of  Law  16-306.  —  For 
Law  16-306,  see  notes  following  §  22-404. 


CASE  NOTES 


Nature  and  elements  of  offenses. 

Under  the  Code  penalizing  the  placement  by 
force  or  fraud,  etc.,  of  one's  wife  in  a  house  of 
prostitution  or  procuring  her  to  lead  a  life  of 
prostitution,  gain  to  either  the  panderer  or  to 
the  wife  is  not  an  essential  element  of  the 
offense.  D.C.  Code  1940,  §  22-2708.  Hall  v. 


U.S.,  180  R2d  383,  1950  U.S.  App.  LEXIS  2426 
(C.A.D.C.  1950). 

Husband  who  by  force,  intimidation  and 
threats  compelled  his  wife  to  have  sexual  inter- 
course with  a  chance  acquaintance  whom  he 
had  brought  to  their  apartment,  was  guilty  of 
violating  Codal  provision  penalizing  the  place- 
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ment  by  force,  fraud,  etc.,  of  one's  wife  in  a  of  any  prior  acts.  D.C.  Code  1940,  §  22-2708. 
house  of  prostitution  or  procuring  her  to  lead  a  Hall  v.  U.S.,  180  F.2d  383,  1950  U.S.  App. 
life  of  prostitution,  although  there  was  no  proof     LEXIS  2426  (C.A.D.C.  1950). 

§  22-2709.  Detaining  an  individual  in  disorderly  house  for 
debt  there  contracted. 

Any  person  or  persons  who  attempt  to  detain  any  individual  in  a  disorderly 
house  or  house  of  prostitution  because  of  any  debt  or  debts  such  individual  has 
contracted,  or  is  said  to  have  contracted,  while  living  in  said  house  of 
prostitution  or  disorderly  house  shall  be  guilty  of  a  felony,  and  on  conviction 
thereof  be  imprisoned  for  a  term  not  less  than  one  year  nor  more  than  5  years. 

(June  25,  1910,  36  Stat.  833,  ch.  404,  §  5;  May  21,  1994,  D.C.  Law  10- 
119,§  12(e),  41  DCR  1639;  June  3,  1997,  D.C.  Law  11-275,  §  6,  44  DCR  1408.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
2709. 

1973  Ed.,  §  22-2709. 

Legislative  history  of  Law  10-119.  —  For 

legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2704. 


Legislative  history  of  Law  11-275.  —  For 

legislative  history  of  D.C.  Law  11-275,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2708. 


CASE  NOTES 

Construction  with  federal  law.  §  2,  18  U.S.C.  §  2421;  D.C.  Code  1929,  T.  6, 

The  White  Slave  Act  is  not  appHcable  in  a  §§  177,  179;  D.C.  Code  1940,  §§  22-2701,  22- 

prostitution    case    involving    transportation  2702,  22-2705,  22-2707,  22-2709  to  22-2712. 

solely  within  the  District  of  Columbia  in  view  of  Beach  v.  U.S.,  144  F.2d  533,  1944  U.S.  App. 

fact  that  Congress  has  enacted  local  laws  which  LEXIS  2877  (1944). 
cover  the  entire  local  field.  White  Slave  Act, 

§  22-2710.  Procuring  for  house  of  prostitution. 

Any  person  who,  within  the  District  of  Columbia,  shall  pay  or  receive  any 
money  or  other  valuable  thing  for  or  on  account  of  the  procuring  for,  or  placing 
in,  a  house  of  prostitution,  for  purposes  of  sexual  intercourse,  prostitution, 
debauchery,  or  other  immoral  act,  any  individual,  shall  be  guilty  of  a  felony 
and,  upon  conviction,  shall  be  punished  by  imprisonment  for  not  more  than  5 
years  and  by  a  fine  of  not  more  than  $1,000. 

(June  25,  1910,  36  Stat.  833,  ch.  404,  §  6;  as  added  Jan.  3,  1941,  54  Stat.  1226, 
ch.  936,  §  4;  May  21,  1994,  D.C.  Law  10-119,  §  13(a),  41  DCR  1639.) 

Section  references.  —  This  section  is  re-  Legislative  history  of  Law  10-119.  —  For 

ferred  to  in  §  22-2714.  legislative  history  of  D.C.  Law  10-119,  see  His- 

Prior  Codifications.  —  1981  Ed.,  §  22-  torical  and  Statutory  Notes  following  §  22- 

2710.  2704. 
1973  Ed.,  §  22-2710. 

§  22-2711.  Procuring  for  third  persons. 

Any  person  who,  within  the  District  of  Columbia,  shall  receive  any  money  or 
other  valuable  thing  for  or  on  account  of  procuring  and  placing  in  the  charge  or 
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custody  of  another  person  for  sexual  intercourse,  prostitution,  debauchery,  or 
other  immoral  purposes  any  individual  shall  be  guilty  of  a  felony  and,  upon 
conviction,  shall  be  punished  by  imprisonment  for  not  more  than  5  years  and 
by  a  fine  of  not  more  than  $1,000. 

(June  25,  1910,  36  Stat.  833,  ch.  404,  §  7;  as  added  Jan.  3,  1941,  54  Stat.  1226, 
ch.  936,  §  4;  May  21,  1994,  D.C.  Law  10-119,  §  13(b),  41  DCR  1639.) 


Cross  references.  —  Sexual  performances 
using  minors,  see  §  22-3101  et  seq. 

Section  references.  —  This  section  is  re- 
ferred to  in  §  22-2714. 

Prior  Codifications.  ~  1981  Ed.,  §  22- 
2711. 


1973  Ed.,  §  22-2711. 

Legislative  history  of  Law  10-119.  —  For 

legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2704. 


§  22-2712.  Operating  house  of  prostitution. 

Any  person  who,  within  the  District  of  Columbia,  knowingly,  shall  accept, 
receive,  levy,  or  appropriate  any  money  or  other  valuable  thing,  without 
consideration  other  than  the  furnishing  of  a  place  for  prostitution  or  the 
servicing  of  a  place  for  prostitution,  from  the  proceeds  or  earnings  of  any 
individual  engaged  in  prostitution  shall  be  guilty  of  a  felony  and,  upon 
conviction,  shall  be  punished  by  imprisonment  for  not  more  than  5  years  and 
by  a  fine  of  not  more  than  $1,000. 

(June  25,  1910,  36  Stat.  833,  ch.  404,  §  8;  as  added  Jan.  3,  1941,  54  Stat.  1226, 
ch.  936,  §  4;  May  21,  1994,  D.C.  Law  10-119,  §  12(f),  41  DCR  1639.) 


Section  references.  —  This  section  is  re- 
ferred to  in  §  22-2714. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2712. 

1973  Ed.,  §  22-2712. 


Legislative  history  of  Law  10-119.  —  For 

legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2704. 


CASE  NOTES 


Review.  defendant  furnished  a  place,  presented  no  le- 

Briefs,  arguments  and  record  on  appeal  at  gaily  nonfrivolous  questions  and  required  that 
government  expense  from  convictions  for  trans-  convictions  be  affirmed.  18  U.S.C.  §  2421;  D.C. 
porting  female  in  interstate  commerce  for  pros-  Code  1961, §  22-2712.  Wisnick  v.  U.S.,  311  F.2d 
titution,  and  for  accepting  money  from  earnings  775,  1962  U.S.  App.  LEXIS  3292  (C.A.D.C. 
of  female  engaged  in  prostitution  for  which  1962). 

§  22-2713.  Premises  occupied  for  lewdness,  assignation, 
or  prostitution  declared  nuisance. 

(a)  Whoever  shall  erect,  establish,  continue,  maintain,  use,  own,  occupy,  or 
release  any  building,  erection,  or  place  used  for  the  purpose  of  lewdness, 
assignation,  or  prostitution  in  the  District  of  Columbia  is  guilty  of  a  nuisance, 
and  the  building,  erection,  or  place,  or  the  ground  itself  in  or  upon  which  such 
lewdness,  assignation,  or  prostitution  is  conducted,  permitted,  or  carried  on, 
continued,  or  exists,  and  the  furniture,  fixtures,  musical  instruments,  and 
contents  are  also  declared  a  nuisance,  and  shall  be  enjoined  and  abated  as 
hereinafter  provided. 
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(b)  Whoever  shall  erect,  establisTi,  continue,  maintain,  use,  own,  occupy,  or 
release  any  building,  erection,  or  place  which  is  resorted  to  by  persons  using 
controlled  substances  in  violation  of  Chapter  9  of  Title  48,  for  the  purpose  of 
using  any  of  these  substances  or  for  the  purpose  of  keeping  or  selling  any  of 
these  substances  in  violation  of  Chapter  9  of  Title  48,  is  guilty  of  a  nuisance, 
and  the  building,  erection,  or  place,  or  the  ground  itself  in  or  upon  which  such 
activity  is  conducted,  permitted,  or  carried  on,  continued,  or  exists,  and  the 
furniture,  fixtures,  and  contents  thereof,  are  also  declared  a  nuisance  and 
disorderly  house,  and  shall  be  enjoined  and  abated  as  hereinafter  provided. 

(Feb.  7, 1914,  38  Stat.  280,  ch.  16,  §  1;  June  19,  1998,  D.C.  Law  12-127,  §  2(a), 
45  DCR  1304.) 


Cross  references.  — Action  to  abate,  enjoin, 
and  prevent  a  drug-related  nuisance,  where 
there  is  reason  to  beHeve  such  exists,  see  §  42- 
3101  et  seq. 

Chief  of  Police,  authority  and  duty  in  regard 
to  houses  of  prostitution,  see  §§  5-115.06  and 
5-115.07. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-2714,  22-2717  and  22-2720. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2713. 

1973  Ed.,  §  22-2713. 


Legislative  history  of  Law  12-127.  —  Law 

12-127,  the  "Drug  House  Abatement  Amend- 
ment Act  of  1998,"  was  introduced  in  Council 
and  assigned  Bill  No.  12-141,  which  was  re- 
ferred to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  December  4,  1997,  and  January  6,  1998, 
respectively.  Signed  by  the  Mayor  on  January 
26,  1998,  it  was  assigned  Act  No.  12-261  and 
transmitted  to  both  Houses  of  Congress  for  its 
review.  D.C.  Law  12-127  became  effective  on 
June  19,  1998. 


CASE  NOTES 


Analysis 

Guilty  plea. 

In  general. 

Leased  premises. 

Legislative  intent. 

Weight  and  sufficiency  of  evidence. 

Guilty  plea. 

Under  District  of  Columbia  law,  spouse  of 
individual  who  held  ownership  interest  in  res- 
idence that  was  subject  of  abatement  order 
issued  in  criminal  case,  after  defendants  pled 
guilty  to  keeping  disorderly  house,  had  stand- 
ing to  challenge  abatement  order,  though 
spouse  was  not  party  to  criminal  case,  where 
spouse  resided  at  residence  in  question  and  had 
demonstrable  degree  of  control  over  residence. 
D.C.  Code  1981,  §§  22-2717,  22-2722.  United 
States  V.  Wade,  992  F.  Supp.  6,  1997  U.S.  Dist. 
LEXIS  21496  (1997),  vacated  by  152  F.3d  969, 
332  U.S.  App.  D.C.  20,  1998  U.S.  App.  LEXIS 
20492  (1998). 

Under  District  of  Columbia  law,  where  defen- 
dants pled  guilty  to  criminal  offense  of  keeping 
disorderly  house,  existence  of  nuisance  was 
established  "in  a  criminal  proceeding,"  thereby 
requiring  issuance  of  order  of  abatement.  D.C. 
Code  1981,  §  22-2717.  United  States  v.  Wade, 
992  F.  Supp.  6,  1997  U.S.  Dist.  LEXIS  21496 


(1997),  vacated  by  152  F.3d  969,  332  U.S.  App. 
D.C.  20,  1998  U.S.  App.  LEXIS  20492  (1998). 

In  general. 

Where  defendant  was  found  guilty  of  main- 
taining a  bawdy  or  disorderly  house  in  violation 
of  statute,  the  house  had  to  be  deemed  a  nui- 
sance per  se  and  court  was  compelled  to  issue 
an  order  of  abatement.  D.C.  Code  §§  22-2713, 
22-2717.  Raleigh  v.  United  States,  351  A.2d 
510,  1976  D.C.  App.  LEXIS  471  (1976). 

Bawdy  house  was  a  classic  example  of  a 
nuisance  per  se  and  Government  was  not 
obliged  to  present  a  series  of  witnesses  to 
testify  that  house  disturbed  them  as  individu- 
als in  order  to  procure  an  order  of  abatement. 
D.C.  Code  §§  22-2713  to  22-2720,  22-2714,  22- 
2717,  22-2722.  Raleigh  v  United  States,  351 
A.2d  510,  1976  D.C.  App.  LEXIS  471  (1976). 

Where  evidence  in  prosecution  for  keeping  "a 
bawdy  or  disorderly  house.  .  .,  a  premises 
resorted  to  for  homosexual  activities,"  showed 
that  defendant  was  the  operator  of  a  house 
used  by  males,  after  payment  of  an  initial 
membership  fee  plus  a  fee  for  each  visit,  for  a 
variety  of  homosexual  activities  including  sod- 
omy, conviction  was  one  for  keeping  a  bawdy 
house  as  distinguished  from  a  disorderly  house, 
and  it  was  unnecessary  to  consider  contention 
that  court's  definition  of  disorderly  house  was 
constitutionally  overbroad.  D.C.  Code  §§  22- 
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2713,  22-2722,  22-3502.  Harris  v.  United 
States,  293  A.2d  851,  1972  D.C.  App.  LEXIS 
421  (1972). 

Leased  premises. 

Where  involvement  of  lessee  in  operation  of 
bawdy  house  was  conceded  and  acts  of  prosti- 
tution were  open,  obvious,  notorious  and  con- 
tinuing, where  one  of  lessors'  agents  visited  the 
premises  often  to  collect  rent  and  to  deal  with 
neighborhood  complaints  regarding  crowds, 
and  resident  manager  had  earlier  been  ar- 
rested for  operating  a  house  of  prostitution, 
lessors  should  have  known  early  in  lease's  term 
that  the  property  was  being  used  for  illegal 
purposes,  and  thus  where  resident  manager 
was  convicted  of  operating  a  bawdy  house  fol- 
lowing second  arrest,  there  was  no  error  in 
issuing  order  of  abatement  despite  lessors'  con- 
tention that  they,  as  owners  of  the  property, 
lacked  "guilty  knowledge"  of  its  illegal  use.  D.C. 
Code  §§  22-2713,  22-2717,  22-2718,  22-2722. 
Thomas  Circle  Ltd.  Partnership  v.  United 
States,  372  A.2d  555,  1977  D.C.  App.  LEXIS 
455  (1977). 

Legislative  intent. 

Act  Feb.  7,  1914  (D.C.  Code  1929,  T.  6,  §  184 


et  seq.),  to  enjoin  and  abate  disorderly  houses, 
which  declares  such  houses  to  be  a  nuisance 
and  provides  that  evidence  of  general  reputa- 
tion is  admissible  to  establish  such  nuisance, 
was  not  intended  to  subject  owners  or  lessees  to 
the  provisions  of  that  act,  unless  guilty  knowl- 
edge was  brought  home  to  them,  so  that  an 
injunction  closing  a  hotel  for  a  year  must  be 
reversed  on  the  appeal  of  the  owner,  where  the 
bill  did  not  allege  any  facts  showing  his  knowl- 
edge of  the  unlawful  use.  Holmes  v.  U.S.,  269  F. 
489,  1920  U.S.  App.  LEXIS  1870  (1920). 

Weight  and  suflSciency  of  evidence. 

Evidence  supported  determination  that  de- 
fendant's property  was  disorderly  house  under 
District  of  Columbia  law,  supporting  seizure 
prior  to  forfeiture;  property  was  subject  of  nu- 
merous searches,  pursuant  to  warrant,  disclos- 
ing drugs  and  paraphernalia,  and  there  were 
numerous  complaints  about  foot  traffic  in  area. 
United  States  v.  1923  Rhode  Island  Ave.,  522 
FSupp.2d  204,  2007  U.S.  Dist.  LEXIS  86605 
(1923). 


§  22-2714.  Abatement  of  nuisance  under  §  22-2713  by  in- 
junction —  Temporary  injunction. 

Whenever  a  nuisance  is  kept,  maintained,  or  exists,  as  defined  in  §  22-2713, 
the  United  States  Attorney  for  the  District  of  Columbia,  the  Attorney  General 
of  the  United  States,  the  Corporation  Counsel  of  the  District  of  Columbia,  or 
any  citizen  of  the  District  of  Columbia,  may  maintain  an  action  in  equity  in  the 
name  of  the  United  States  of  America  or  in  the  name  of  the  District  of 
Columbia,  upon  the  relation  of  such  United  States  Attorney  for  the  District  of 
Columbia,  the  Attorney  General  of  the  United  States,  the  Corporation  Counsel 
of  the  District  of  Columbia,  or  citizen,  to  perpetually  enjoin  said  nuisance,  the 
person  or  persons  conducting  or  maintaining  the  same,  and  the  owner  or  agent 
of  the  building  or  ground  upon  which  said  nuisance  exists.  In  such  action  the 
court,  or  a  judge  in  vacation,  shall,  upon  the  presentation  of  a  petition  therefor 
alleging  that  the  nuisance  complained  of  exists,  allow  a  temporary  writ  of 
injunction,  without  bond,  if  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
court  or  judge  by  evidence  in  the  form  of  affidavits,  depositions,  oral  testimony, 
or  otherwise,  as  the  complainant  may  elect,  unless  the  court  or  judge  by 
previous  order  shall  have  directed  the  form  and  manner  in  which  it  shall  be 
presented.  Three  days  notice,  in  writing,  shall  be  given  the  defendant  of  the 
hearing  of  the  application,  and  if  then  continued  at  his  instance  the  writ  as 
prayed  shall  be  granted  as  a  matter  of  course.  When  an  injunction  has  been 
granted  it  shall  be  binding  on  the  defendant  throughout  the  District  of 
Columbia  and  any  violation  of  the  provisions  of  injunction  herein  provided 
shall  be  a  contempt  as  hereinafter  provided. 
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(Feb.  7,  1914,  38  Stat.  280,  ch.  16,  §*  2;  June  19, 1998,  D.C.  Law  12-127,  §  2(b), 
45  DCR  1304.) 


Cross  references.  — Action  to  abate,  enjoin, 
and  prevent  a  drug-related  nuisance,  where 
there  is  reason  to  beheve  such  exists,  see  §  42- 
3101  et  seq. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-2716,  22-2717  and  22-2720. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2714. 

1973  Ed.,  §  22-2714. 

Legislative  history  of  Law  12-127.  —  Law 

12-127,  the  "Drug  House  Abatement  Amend- 


ment Act  of  1998,"  was  introduced  in  Council 
and  assigned  Bill  No.  12-141,  which  was  re- 
ferred to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  December  4,  1997,  and  January  6,  1998, 
respectively.  Signed  by  the  Mayor  on  January 
26,  1998,  it  was  assigned  Act  No.  12-261  and 
transmitted  to  both  Houses  of  Congress  for  its 
review.  D.C.  Law  12-127  became  effective  on 
June  19,  1998. 


CASE  NOTES 


In  general.  als  in  order  to  procure  an  order  of  abatement. 

Bawdy  house  was  a  classic  example  of  a     D.C.  Code  §§  22-2713  to  22-2720,  22-2714,  22- 
nuisance  per  se  and  Government  was  not     2717,  22-2722.  Raleigh  v.  United  States,  351 
obliged  to  present  a  series  of  witnesses  to     A.2d  510,  1976  D.C.  App.  LEXIS  471  (1976). 
testify  that  house  disturbed  them  as  individu- 

§  22-2715.  Same  —  Trial;  dismissal  of  complaint;  prosecu- 
tion; costs. 

The  action  when  brought  shall  be  triable  at  the  first  term  of  court,  after  due 
and  timely  service  of  the  notice  has  been  given,  and  in  such  action  evidence  of 
the  general  reputation  of  the  place  shall  be  admissible  for  the  purpose  of 
proving  the  existence  of  said  nuisance.  If  the  complaint  is  filed  by  a  citizen,  it 
shall  not  be  dismissed,  except  upon  a  sworn  statement  made  by  the  complain- 
ant and  the  complainant's  attorney,  setting  forth  the  reasons  why  the  action 
should  be  dismissed,  and  the  dismissal  approved  by  the  United  States  Attorney 
for  the  District  of  Columbia  or  the  Attorney  General  of  the  United  States  of 
America  in  writing  or  in  open  court.  If  the  court  is  of  the  opinion  that  the  action 
ought  not  to  be  dismissed,  it  may  direct  the  United  States  Attorney  for  the 
District  of  Columbia  to  prosecute  said  action  to  judgment;  and  if  the  action  is 
continued  more  than  1  term  of  court,  any  citizen  of  the  District  of  Columbia,  or 
the  United  States  Attorney  for  the  District  of  Columbia,  may  be  substituted  for 
the  complaining  party  and  prosecute  said  action  to  judgment.  If  the  action  is 
brought  by  a  citizen,  and  the  court  finds  there  was  no  reasonable  ground  or 
cause  for  said  action,  the  costs  may  be  taxed  to  such  citizen. 

(Feb.  7, 1914,  38  Stat.  281,  ch.  16,  §  3;  June  25, 1948,  62  Stat.  909,  ch.  646,  §  1; 
May  21,  1994,  D.C.  Law  10-119,  §  14(a),  41  DCR  1639.) 


Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-2714,  22-2717  and  22-2720. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2715. 

1973  Ed.,  §  22-2715. 


Legislative  history  of  Law  10-119.  —  For 

legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2704. 
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§  22-2716.  Violation  of  injunction  granted  under  §  22- 
2714. 

In  case  of  the  violation  of  any  injunction  granted  under  the  provisions  of 
§  22-2714,  the  court,  or,  in  vacation,  a  judge  thereof,  may  summarily  try  and 
punish  the  offender.  The  proceedings  shall  be  commenced  by  filing  with  the 
clerk  of  the  court  an  information,  under  oath,  setting  out  the  alleged  facts 
constituting  such  violation,  upon  which  the  court  or  judge  shall  cause  a 
warrant  to  issue,  under  which  the  defendant  shall  be  arrested.  The  trial  may 
be  had  upon  affidavits,  or  either  party  may  at  any  stage  of  the  proceedings 
demand  the  production  and  oral  examination  of  the  witnesses.  A  party  found 
guilty  of  contempt,  under  the  provisions  of  this  section,  shall  be  punished  by  a 
fine  of  not  less  than  $200  nor  more  than  $1,000  or  by  imprisonment  in  the 
District  Jail  not  less  than  three  nor  more  than  6  months  or  by  both  fine  and 
imprisonment. 

(Feb.  7,  1914,  38  Stat.  281,  ch.  16,  §  4.) 

Section  references.  —  This  section  is  re-        1973  Ed.,  §  22-2716. 
ferred  to  in  §§  22-2714,  22-2717  and  22-2720. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2716. 

§  22-2717.  Order  of  abatement;  sale  of  property;  entry  of 
closed  premises  punishable  as  contempt. 

If  the  existence  of  the  nuisance  be  estabUshed  in  an  action  as  provided  in 
§§  22-2713  to  22-2720,  or  in  a  criminal  proceeding,  an  order  of  abatement  shall 
be  entered  as  a  part  of  the  judgment  in  the  case  which  order  shall  direct  the 
removal  from  the  building  or  place  of  all  fixtures,  furniture,  musical  instru- 
ments, or  movable  property  used  in  conducting  the  nuisance,  and  shall  direct 
the  sale  thereof  in  the  manner  provided  for  the  sale  of  chattels  under 
execution,  and  the  effectual  closing  of  the  building  or  place  against  its  use  for 
any  purpose,  and  so  keeping  it  closed  for  a  period  of  1  year,  unless  sooner 
released.  If  any  person  shall  break  and  enter  or  use  a  building,  erection,  or 
place  so  directed  to  be  closed  such  person  shall  be  punished  as  for  contempt,  as 
provided  in  §  22-2716. 

(Feb.  7,  1914,  38  Stat.  281,  ch.  16,  §  5;  Oct.  15,  1970,  84  Stat.  931,  Pub.  L. 
91-452,  title  II,  §  257;  May  21,  1994,  D.C.  Law  10-119,  §  14(b),  41  DCR  1639.) 

Section  references.  —  This  section  is  re-        Legislative  history  of  Law  10-119.  —  For 

ferred  to  in  §§  22-2714,  22-2718  and  22-2720.      legislative  history  of  D.C.  Law  10-119,  see  His- 
Prior  Codifications.  —  1981  Ed.,  §  22-     torical  and  Statutory  Notes  following  §  22- 

2717.  2704. 
1973  Ed.,  §  22-2717. 

CASE  NOTES 

Analysis  Guilty  plea. 

In  general. 

Defenses.  Jurisdiction. 
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Nature  and  elements  of  offenses. 
Parties  and  standing. 
Presumptions  and  burden  of  proof. 
Stay  of  proceedings. 
Weight  and  sufficiency  of  evidence. 

Defenses. 

Under  District  of  Columbia  law,  residents  of 
house  knew  or  should  have  known  about  drug 
trafficking  activity  transpiring  there  and, 
therefore,  were  properly  subjected  to  order  of 
abatement  issued  after  house  was  established 
in  criminal  proceeding  to  be  disorderly  house, 
where  multiple  narcotic  search  warrants  were 
executed  at  house,  and  residents'  son  as  well  as 
others  were  arrested  in  front  of  house  for  drug 
offenses.  D.C.  Code  1981,  §§  22-2717,  22-2722. 
United  States  v.  Wade,  992  F.  Supp.  6,  1997 
U.S.  Dist.  LEXIS  21496  (1997),  vacated  by  152 
F.3d  969,  332  U.S.  App.  D.C.  20,  1998  U.S.  App. 
LEXIS  20492  (1998). 

Where  involvement  of  lessee  in  operation  of 
bawdy  house  was  conceded  and  acts  of  prosti- 
tution were  open,  obvious,  notorious  and  con- 
tinuing, where  one  of  lessors'  agents  visited  the 
premises  often  to  collect  rent  and  to  deal  with 
neighborhood  complaints  regarding  crowds, 
and  resident  manager  had  earlier  been  ar- 
rested for  operating  a  house  of  prostitution, 
lessors  should  have  known  early  in  lease's  term 
that  the  property  was  being  used  for  illegal 
purposes,  and  thus  where  resident  manager 
was  convicted  of  operating  a  bawdy  house  fol- 
lowing second  arrest,  there  was  no  error  in 
issuing  order  of  abatement  despite  lessors'  con- 
tention that  they,  as  owners  of  the  property, 
lacked  "guilty  knowledge"  of  its  illegal  use.  D.C. 
Code  §§  22-2713,  22-2717,  22-2718,  22-2722. 
Thomas  Circle  Ltd.  Partnership  v.  United 
States,  372  A.2d  555,  1977  D.C.  App.  LEXIS 
455  (1977). 

Guilty  plea. 

Under  District  of  Columbia  law,  where  defen- 
dants pled  guilty  to  criminal  offense  of  keeping 
disorderly  house,  existence  of  nuisance  was 
established  "in  a  criminal  proceeding,"  thereby 
requiring  issuance  of  order  of  abatement.  D.C. 
Code  1981,  §  22-2717.  United  States  v.  Wade, 
992  F.  Supp.  6,  1997  U.S.  Dist.  LEXIS  21496 
(1997),  vacated  by  152  F.3d  969,  332  U.S.  App. 
D.C.  20,  1998  U.S.  App.  LEXIS  20492  (1998). 

Abatement  order  which  was  issued  after  de- 
fendants pled  guilty  to  keeping  disorderly 
house  and  which  directed  United  States  Mar- 
shals to  remove  from  house  all  fixtures  and 
furniture  that  were  "used  in  conducting  the 
nuisance  of  unlawfully  selling  crack  cocaine 
base"  was  not  unconstitutionally  vague.  U.S. 
Const.Amend.  14;  D.C.  Code  1981,  §§  22-2717, 
22-2722.  United  States  v.  Wade,  992  F.  Supp.  6, 
1997  U.S.  Dist.  LEXIS  21496  (1997),  vacated  by 


152  F.3d  969,  332  U.S.  App.  D.C.  20,  1998  U.S. 
App.  LEXIS  20492  (1998). 

In  general. 

Under  District  of  Columbia  law,  disorderly 
house  nuisance  at  residence  at  which  drug 
trafficking  activity  transpired  was  not  already 
abated,  and  therefore  order  of  abatement  was 
properly  issued,  though  many  of  perpetrators  of 
nuisance  had  been  apprehended  by  govern- 
ment, and  government  alleged  no  acts  of  drug 
activity  after  certain  date,  where  two  of  perpe- 
trators remained  at  large,  and  letter  from 
neighborhood  association  suggested  that  resi- 
dence continued  to  be  nuisance.  D.C.  Code 
1981,  §§  22-2717,  22-2722.  United  States  v. 
Wade,  992  F.  Supp.  6,  1997  U.S.  Dist.  LEXIS 
21496  (1997),  vacated  by  152  F.3d  969,  332  U.S. 
App.  D.C.  20,  1998  U.S.  App.  LEXIS  20492 
(1998). 

Operation  of  a  bawdy  house  constitutes  a 
nuisance  per  se,  and  when  found  to  exist,  such 
a  nuisance  must  be  abated.  D.C.  Code  §  22- 
2717.  Thomas  Circle  Ltd.  Partnership  v.  United 
States,  372  A.2d  555,  1977  D.C.  App.  LEXIS 
455  (1977). 

Where  defendant  was  found  guilty  of  main- 
taining a  bawdy  or  disorderly  house  in  violation 
of  statute,  the  house  had  to  be  deemed  a  nui- 
sance per  se  and  court  was  compelled  to  issue 
an  order  of  abatement.  D.C.  Code  §§  22-2713, 
22-2717.  Raleigh  v.  United  States,  351  A.2d 
510,  1976  D.C.  App.  LEXIS  471  (1976). 

Jurisdiction. 

Assuming  District  of  Columbia  abatement 
statute  was  properly  invoked,  abatement  order 
was  within  federal  district  court's  jurisdiction, 
despite  defendants'  contention  that  order  of 
abatement  was  form  of  equitable  relief  that  fell 
within  exclusive  jurisdiction  of  District  of  Co- 
lumbia Superior  Court;  order  was  entered  as 
part  of  criminal  judgment  in  which  defendants 
pled  guilty  to  keeping  a  disorderly  house,  along 
with  federal  drug  charges,  and  penalty  imposed 
by  abatement  statute  was  mandatory,  given 
language  stating  that  order  of  abatement  "shall 
be  entered"  as  part  of  any  judgment  in  any 
criminal  proceeding  establishing  predicate  nui- 
sance. D.C.  Code  1981,  §§  11-502(3),  11- 
921(a)(3,  5),  22-2717,  22-2722.  United  States  v. 
Wade,  152  F.3d  969,  1998  U.S.  App.  LEXIS 
20492  (C.A.D.C.  1998),  appeal  dismissed  by 
1998  U.S.  App.  LEXIS  33921  (D.C.  Cir.  Dec.  4, 
1998). 

Federal  district  court  had  subject  matter 
jurisdiction,  after  defendants  in  criminal  case 
involving  federal  charges  pled  guilty  to  keeping 
disorderly  house  in  violation  of  District  of  Co- 
lumbia law,  to  issue  order  of  abatement  with 
regard  to  house  at  issue  pursuant  to  District  of 
Columbia  statute.  D.C.  Code  1981,  §§  11- 
502(3),  22-2717,  22-2722.  United  States  v. 
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Wade,  992  F.  Supp.  6,  1997  U.S.  Dist.  LEXIS 
21496  (1997),  vacated  by  152  F.3d  969,  332  U.S. 
App.  D.C.  20,  1998  U.S.  App.  LEXIS  20492 
(1998). 

Nature  and  elements  of  offenses. 

Under  District  of  Columbia  abatement  stat- 
ute, as  predicted  by  Court  of  Appeals,  orders  of 
abatement  may  be  issued  only  to  abate  nui- 
sances arising  out  of  the  use  of  premises  for 
purposes  of  lewdness,  assignation,  or  prostitu- 
tion, and,  thus,  district  court  lacked  statutory 
authority  to  enter  order  of  abatement  against 
house  based  on  defendants'  conviction  of  keep- 
ing a  "disorderly  house"  in  connection  with 
their  drug-related  activities.  D.C.  Code  1981, 
§§  22-2717,  22-2722.  United  States  v.  Wade, 
152  F.3d  969,  1998  U.S.  App.  LEXIS  20492 
(C.A.D.C.  1998),  appeal  dismissed  by  1998  U.S. 
App.  LEXIS  33921  (D.C.  Cir.  Dec.  4,  1998). 

Under  District  of  Columbia  law,  existence  of 
complaining  citizenry  is  crucial  factor  in  deter- 
mining whether  property  constitutes  affirma- 
tive public  disturbance,  such  that  property  may 
be  held  to  be  disorderly  house  and  abated.  D.C. 
Code  1981,  §§  22-2717,  22-2722.  United  States 
V.  Wade,  992  F  Supp.  6,  1997  U.S.  Dist.  LEXIS 
21496  (1997),  vacated  by  152  F3d  969,  332  U.S. 
App.  D.C.  20,  1998  U.S.  App.  LEXIS  20492 
(1998). 

Under  District  of  Columbia  law,  residence  at 
which  drug  trafficking  activity  transpired  was 
"disorderly  house"  and,  therefore,  an  abatable 
nuisance,  where  undercover  police  officers 
made  ten  purchases  of  crack  cocaine  in  front  of 
residence  over  course  of  two-year  investigation, 
police  department  received  no  fewer  than  42 
complaints  about  drug  trafficking  activity  in 
front  of  residence,  and  various  letters  and  affi- 
davits before  court  attested  to  drug  dealing  at 
residence.  D.C.  Code  1981,  §§  22-2717,  22- 
2722.  United  States  v.  Wade,  992  F.  Supp.  6, 
1997  U.S.  Dist.  LEXIS  21496  (1997),  vacated  by 
152  F3d  969,  332  U.S.  App.  D.C.  20,  1998  U.S. 
App.  LEXIS  20492  (1998). 

Parties  and  standing. 

Under  District  of  Columbia  law,  criminal 
defendant  no  longer  charged  with  keeping  dis- 
orderly house  and  various  nonparties  to  crimi- 
nal case  had  standing,  based  on  their  demon- 
stration of  equitable  or  inchoate  interest  in 
house  as  heirs  at  law,  to  challenge  order  of 
abatement  which  was  issued  after  other  defen- 
dants in  case  pled  guilty  to  keeping  disorderly 
house,  though  challengers  were  unable  to  show 
that  they  had  legal  interest  in  house;  last  titled 
owner  of  house  died  intestate,  and  challenging 
defendant  and  nonparties  were  children  of  last 
titled  owner.  D.C.  Code  1981,  §§  20-105,  22- 
2717,  22-2722.  United  States  v.  Wade,  992  F 
Supp.  6,  1997  U.S.  Dist.  LEXIS  21496  (1997), 


vacated  by  152  F.3d  969,  332  U.S.  App.  D.C.  20, 
1998  U.S.  App.  LEXIS  20492  (1998). 

Under  District  of  Columbia  law,  owner  of 
subject  real  property,  even  if  not  defendant  in 
underljdng  criminal  case  for  keeping  bawdy  or 
disorderly  house,  does  have  ability  to  contest 
abatement  order  entered  pursuant  to  statute. 
D.C.  Code  1981,  §§  22-2717,  22-2722.  United 
States  V.  Wade,  992  F.  Supp.  6,  1997  U.S.  Dist. 
LEXIS  21496  (1997),  vacated  by  152  F3d  969, 
332  U.S.  App.  D.C.  20,  1998  U.S.  App.  LEXIS 
20492  (1998). 

Under  District  of  Columbia  law,  spouse  of 
individual  who  held  ownership  interest  in  res- 
idence that  was  subject  of  abatement  order 
issued  in  criminal  case,  after  defendants  pled 
guilty  to  keeping  disorderly  house,  had  stand- 
ing to  challenge  abatement  order,  though 
spouse  was  not  party  to  criminal  case,  where 
spouse  resided  at  residence  in  question  and  had 
demonstrable  degree  of  control  over  residence. 
D.C.  Code  1981,  §§  22-2717,  22-2722.  United 
States  V.  Wade,  992  F.  Supp.  6,  1997  U.S.  Dist. 
LEXIS  21496  (1997),  vacated  by  152  F3d  969, 
332  U.S.  App.  D.C.  20,  1998  U.S.  App.  LEXIS 
20492  (1998). 

Owners  and  residents  of  house  which  was 
subject  of  order  of  abatement,  that  was  issued 
in  criminal  proceeding  after  defendants  pled 
guilty  to  keeping  disorderly  house,  were  ac- 
corded sufficient  pre-deprivation  due  process, 
where  owners  and  residents  were  permitted  to 
file  motions  prior  to  any  formal  determination 
as  to  whether  they  in  fact  had  standing  to 
challenge  abatement  order,  owners  and  resi- 
dents had  opportunity  to  supply  court  with 
documentary  evidence  and  affidavits,  court 
held  nonevidentiary  adversarial  hearing  which 
permitted  counsel  for  owners  and  residents  to 
make  arguments,  and  abatement  order  was 
stayed  pending  court's  ruling  on  motion  of  own- 
ers and  residents  to  vacate  and  reconsider 
order.  U.S.  Const.Amend.  14;  D.C.  Code 
1981,§§  22-2717,  22-2722.  United  States  v. 
Wade,  992  F  Supp.  6,  1997  U.S.  Dist.  LEXIS 
21496  (1997),  vacated  by  152  F3d  969,  332  U.S. 
App.  D.C.  20,  1998  U.S.  App.  LEXIS  20492 
(1998). 

Presumptions  and  burden  of  proof. 

Under  District  of  Columbia  law,  once  govern- 
ment demonstrated  that  at  least  one  of  house's 
resident-owners  had  knowledge  of  drug  traf- 
ficking activity  transpiring  there,  such  showing 
was  sufficient  to  warrant  issuance  of  order  of 
abatement  after  the  house  was  established  to 
be  disorderly  house  in  criminal  proceeding,  and 
government  was  not  required  to  show  that 
house's  other  resident  and  nonresident  owners 
also  had  guilty  knowledge.  D.C.  Code  1981, 
§§  22-2717,  22-2722.  United  States  v.  Wade, 
992  F  Supp.  6,  1997  U.S.  Dist.  LEXIS  21496 
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(1997),  vacated  by  152  F.3d  969,  332  U.S.  App. 
D.C.  20,  1998  U.S.  App.  LEXIS  20492  (1998). 

Bawdy  house  was  a  classic  example  of  a 
nuisance  per  se  and  Government  was  not 
obliged  to  present  a  series  of  witnesses  to 
testify  that  house  disturbed  them  as  individu- 
als in  order  to  procure  an  order  of  abatement. 
D.C.  Code  §§  22-2713  to  22-2720,  22-2714,  22- 
2717,  22-2722.  Raleigh  v.  United  States,  351 
A.2d  510,  1976  D.C.  App.  LEXIS  471  (1976). 

For  an  abatement  order  to  be  entered  against 
a  bawdy  house,  evidence  must  show  that  the 
owner  knew  or  should  have  known  of  the  illegal 
activities  taking  place  on  his  property.  United 
States  V.  Simms,  113  WLR  641  (Super.  Ct. 
1985). 

Stay  of  proceedings. 

Three  months  after  defendants  pled  guilty  to 
keeping  disorderly  house  and  order  of  abate- 
ment was  issued  with  respect  to  such  house,  it 
was  not  appropriate  to  stay  execution  of  such 
abatement  order  pending  resolution  of  appeal 
taken  by  residents  and  owners  of  house,  where 

§  22-2718.  Disposition  of  proceeds  of  sale. 

The  proceeds  of  the  sale  of  the  personal  property  as  provided  in  §  22-2717, 
shall  be  applied  in  the  payment  of  the  costs  of  the  action  and  abatement  and 
the  balance,  if  any,  shall  be  paid  to  the  defendant. 

(Feb.  7,  1914,  38  Stat.  281,  ch.  16,  §  6.) 

Section  references.  —  This  section  is  re-        1973  Ed.,  §  22-2718. 
ferred  to  in  §§  22-2714,  22-2717  and  22-2720. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2718. 

CASE  NOTES 

purposes,  and  thus  where  resident  manager 
was  convicted  of  operating  a  bawdy  house  fol- 
lowing second  arrest,  there  was  no  error  in 
issuing  order  of  abatement  despite  lessors'  con- 
tention that  they,  as  owners  of  the  property, 
lacked  "guilty  knowledge"  of  its  illegal  use.  D.C. 
Code  §§  22-2713,  22-2717,  22-2718,  22-2722. 
Thomas  Circle  Ltd.  Partnership  v.  United 
States,  372  A.2d  555,  1977  D.C.  App.  LEXIS 
455  (1977). 

§  22-2719.  Bond  for  abatement;  order  for  delivery  of  prem- 
ises; effect  of  release. 

If  the  owner  appears  and  pays  all  costs  of  the  proceeding  and  files  a  bond, 
with  sureties  to  be  approved  by  the  clerk,  in  the  full  value  of  the  property,  to 
be  ascertained  by  the  court  or,  in  vacation,  by  the  Collector  of  Taxes  of  the 
District  of  Columbia,  conditioned  that  such  owner  will  immediately  abate  said 


house  had  been  notorious  public  nuisance  for 
nearly  three  years  due  to  drug  trafficking  activ- 
ity, and  some  of  alleged  perpetrators  of  nui- 
sance were  still  at  large.  D.C.  Code  1981, 
§§  22-2717,  22-2722;  Fed.R.Cr.Proc.  Rule  38(e), 
18  U.S.C.  United  States  v.  Wade,  992  F.  Supp.  6, 
1997  U.S.  Dist.  LEXIS  21496  (1997),  vacated  by 
152  F.3d  969,  332  U.S.  App.  D.C.  20,  1998  U.S. 
App.  LEXIS  20492  (1998). 

Weight  and  sufficiency  of  evidence. 

Evidence  relating  to  defendant's  connection 
with  corporate  owner  of  house  in  which  he 
maintained  an  office  which  he  visited  fre- 
quently coupled  with  the  undisguised  and  re- 
current use  of  hotel  by  prostitutes  and  custom- 
ers was  sufficient  to  show  that  defendant  knew 
the  nature  of  activities  conducted  on  premises 
and  that  he  either  procured  it  to  be  done  or 
permitted  it  to  be  done  or  did  nothing  to  pre- 
vent it  and  was  guilty  of  keeping  a  bawdy 
house.  D.C.  Code  §§  22-2717,  22-2722.  Raleigh 
V.  United  States,  351  A.2d  510,  1976  D.C.  App. 
LEXIS  471  (1976). 


In  generaL 

Where  involvement  of  lessee  in  operation  of 
bawdy  house  was  conceded  and  acts  of  prosti- 
tution were  open,  obvious,  notorious  and  con- 
tinuing, where  one  of  lessors'  agents  visited  the 
premises  often  to  collect  rent  and  to  deal  with 
neighborhood  complaints  regarding  crowds, 
and  resident  manager  had  earlier  been  ar- 
rested for  operating  a  house  of  prostitution, 
lessors  should  have  known  early  in  lease's  term 
that  the  property  was  being  used  for  illegal 
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nuisance  and  prevent  the  same  from  being  established  or  kept  within  a  period 
of  1  year  thereafter,  the  court,  or,  in  vacation,  the  judge,  may,  if  satisfied  of  such 
owner's  good  faith,  order  the  premises  closed  under  the  order  of  abatement  to 
be  delivered  to  said  owner  and  said  order  of  abatement  canceled  so  far  as  the 
same  may  relate  to  said  property;  and  if  the  proceeding  be  an  action  in  equity 
and  said  bond  be  given  and  costs  therein  paid  before  judgment  and  order  of 
abatement,  the  action  shall  be  thereby  abated  as  to  said  building  only  The 
release  of  the  property  under  the  provisions  of  this  section  shall  not  release  it 
from  judgment,  lien,  penalty,  or  liability  to  which  it  may  be  subject  by  law. 

(Feb.  7,  1914,  38  Stat.  281,  ch.  16,  §  7;  May  21,  1994,  D.C.  Law  10-119,  §  14(c), 
41  DCR  1639.) 

Section  references.  —  This  section  is  re-  Legislative  history  of  Law  10-119.  —  For 

ferred  to  in  §§  22-2717  and  22-2720.  legislative  history  of  D.C.  Law  10-119,  see  His- 

Prior  Codifications.  —  1981  Ed.,  §  22-  torical  and  Statutory  Notes  following  §  22- 

2719.  2704. 
1973  Ed.,  §  22-2719. 

§  22-2720.  Tax  for  maintaining  such  nuisance. 

Whenever  a  permanent  injunction  issues  against  any  person  for  maintain- 
ing a  nuisance  as  herein  defined,  or  against  any  owner  or  agent  of  the  building 
kept  or  used  for  the  purpose  prohibited  by  §§  22-2713  to  22-2720,  there  shall 
be  assessed  against  said  building  and  the  ground  upon  which  the  same  is 
located  and  against  the  person  or  persons  maintaining  said  nuisance,  and  the 
owner  or  agent  of  said  premises,  a  tax  of  $300.  The  assessment  of  said  tax  shall 
be  made  by  the  Director  of  the  Department  of  Finance  and  Revenue  of  the 
District  of  Columbia  and  shall  be  made  within  3  months  from  the  date  of  the 
granting  of  the  permanent  injunction.  In  case  the  Director  fails  or  neglects  to 
make  said  assessment  the  same  shall  be  made  by  the  Chief  of  Police,  and  a 
return  of  said  assessment  shall  be  made  to  the  Collector  of  Taxes.  Said  tax 
shall  be  a  perpetual  lien  upon  all  property,  both  personal  and  real  used  for  the 
purpose  of  maintaining  said  nuisance,  and  the  payment  of  said  tax  shall  not 
relieve  the  person  or  building  from  any  other  penalties  provided  by  law.  The 
provisions  of  the  law  relating  to  the  collection  and  distribution  of  taxes  upon 
personal  and  real  property  shall  govern  in  the  collection  and  distribution  of  the 
tax  herein  prescribed  in  so  far  as  the  same  are  applicable  and  not  in  conflict 
with  the  provisions  of  said  sections. 

(Feb.  7,  1914,  38  Stat.  282,  ch.  16,  §  8;  Oct.  15,  1970,  84  Stat.  931,  Pub.  L. 
91-452,  title  II,  §  258.) 

Cross  references.  —  Collection  and  dis-     Public  Interest"  published  in  the  April  18,  1997, 

bursement  of  taxes,  see  §  47-401  et  seq.  issue  of  the  District  of  Columbia  Register  (44 

Section  references.  —  This  section  is  re-     DCR  2345)  the  Office  of  Tax  and  Revenue 

ferred  to  in  §  22-2717.  assumed  all  of  the  duties  and  functions  previ- 

Prior  Codifications.  —  1981  Ed.,  §  22-     ously  performed  by  the  Department  of  Finance 

2720.  and  Revenue,  as  set  forth  in  Commissioner's 
1973  Ed.,  §  22-2720.  Order  69-96,  dated  March  7,  1969.  This  action 
References  in  text.  —  Pursuant  to  the     was  made  effective  January  22,  1997,  nunc  pro 

Office  of  the  Chief  Financial  Officer's  "Notice  of  tunc. 
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§  22-2721.  Granting  immunity  to  witnesses.  [Repealed]. 

Repealed. 

(Oct.  15,  1970,  84  Stat.  931,  Pub.  L.  91-452,  title  II,  §  256.) 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2721. 


§  22-2722.  Keeping  bawdy  or  disorderly  houses. 

Whoever  is  convicted  of  keeping  a  bawdy  or  disorderly  house  in  the  District 
shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more  than  5  years,  or 
both. 

(July  16,  1912,  37  Stat.  192,  ch.  235,  §  1;  Dec.  23,  1963,  77  Stat.  617,  Pub.  L. 
88-241,  §  11(a);  Aug.  20,  1994,  D.C.  Law  10-151,  §  107,  41  DCR  2608;  Apr.  24, 
2007,  D.C.  Law  16-306,  §  215,  53  DCR  8610.) 


Cross  references.  —  Unlawful  ownership 
or  possession  of  a  pistol,  persons  convicted 
under  this  section,  see  §  22-4503. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2722. 

1973  Ed.,  §  22-2722. 

Effect  of  amendments.  —  D  C.  Law  16-306 
substituted  "$5,000  or  imprisoned  not  more 
than  5  years,  or  both"  for  "$1,000  or  imprisoned 
not  more  than  180  days,  or  both". 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  107  of  the  Omni- 
bus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  215  of  Omnibus  Public  Safety  Emer- 
gency Amendment  Act  of  2006  (D.C.  Act  16-445, 
July  19,  2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  215  of  Omnibus  Public  Safety  Con- 
gressional Review  Emergency  Amendment  Act 
of  2006  (D.C.  Act  16-490,  October  18,  2006,  53 
DCR  8686). 


For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  215  of  Omnibus  Public  Safety  Con- 
gressional Review  Emergency  Amendment  Act 
of  2007  (D.C.  Act  17-10,  January  16,  2007,  54 
DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  215  of  Omnibus  Public  Safety  Sec- 
ond Congressional  Review  Emergency  Amend- 
ment Act  of  2007  (D.C.  Act  17-25,  April  19, 
2007,  54  DCR  4036). 

Legislative  history  of  Law  10-151.  —  Law 
10-151,  the  "Omnibus  Criminal  Justice  Reform 
Amendment  Act  of  1994,"  was  introduced  in 
Council  and  assigned  Bill  No.  10-98,  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  March  29,  1994,  and  April  12,  1994,  respec- 
tively. Signed  by  the  Mayor  on  May  4,  1994,  it 
was  assigned  Act  No.  10-238  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-151  became  effective  on  August  20, 
1994. 

Legislative  history  of  Law  16-306.  —  For 

Law  16-306,  see  notes  following  §  22-404. 
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Action  for  abatement  generally. 

Under  District  of  Columbia  abatement  stat- 
ute, as  predicted  by  Court  of  Appeals,  orders  of 
abatement  may  be  issued  only  to  abate  nui- 
sances arising  out  of  the  use  of  premises  for 
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purposes  of  lewdness,  assignation,  or  prostitu- 
tion, and,  thus,  district  court  lacked  statutory 
authority  to  enter  order  of  abatement  against 
house  based  on  defendants'  conviction  of  keep- 
ing a  "disorderly  house"  in  connection  with 
their  drug-related  activities.  D.C.  Code  1981, 
§§  22-2717,  22-2722.  United  States  v.  Wade, 
152  F.3d  969,  1998  U.S.  App.  LEXIS  20492 
(C.A.D.C.  1998),  appeal  dismissed  by  1998  U.S. 
App.  LEXIS  33921  (D.C.  Cir.  Dec.  4,  1998). 

Under  District  of  Columbia  law,  once  govern- 
ment demonstrated  that  at  least  one  of  house's 
resident-owners  had  knowledge  of  drug  traf- 
ficking activity  transpiring  there,  such  showing 
was  sufficient  to  warrant  issuance  of  order  of 
abatement  after  the  house  was  established  to 
be  disorderly  house  in  criminal  proceeding,  and 
government  was  not  required  to  show  that 
house's  other  resident  and  nonresident  owners 
also  had  guilty  knowledge.  D.C.  Code  1981, 
§§  22-2717,  22-2722.  United  States  v.  Wade, 
992  F.  Supp.  6,  1997  U.S.  Dist.  LEXIS  21496 

(1997)  ,  vacated  by  152  F.3d  969,  332  U.S.  App. 
D.C.  20,  1998  U.S.  App.  LEXIS  20492  (1998). 

Under  District  of  Columbia  law,  disorderly 
house  nuisance  at  residence  at  which  drug 
trafficking  activity  transpired  was  not  already 
abated,  and  therefore  order  of  abatement  was 
properly  issued,  though  many  of  perpetrators  of 
nuisance  had  been  apprehended  by  govern- 
ment, and  government  alleged  no  acts  of  drug 
activity  after  certain  date,  where  two  of  perpe- 
trators remained  at  large,  and  letter  from 
neighborhood  association  suggested  that  resi- 
dence continued  to  be  nuisance.  D.C.  Code 
1981,  §§  22-2717,  22-2722.  United  States  v. 
Wade,  992  F.  Supp.  6,  1997  U.S.  Dist.  LEXIS 
21496  (1997),  vacated  by  152  F.3d  969,  332  U.S. 
App.  D.C.  20,  1998  U.S.  App.  LEXIS  20492 

(1998)  . 

Bawdy  house  was  a  classic  example  of  a 
nuisance  per  se  and  Government  was  not 
obliged  to  present  a  series  of  witnesses  to 
testify  that  house  disturbed  them  as  individu- 
als in  order  to  procure  an  order  of  abatement. 
D.C.  Code  §§  22-2713  to  22-2720,  22-2714,  22- 
2717,  22-2722.  Raleigh  v.  United  States,  351 
A.2d  510,  1976  D.C.  App.  LEXIS  471  (1976). 

Admissibility  of  evidence. 

Evidence  concerning  stakeout  and  search  of 
premises  allegedly  used  as  bawdy  or  disorderly 
house  was  relevant  to  required  regularity  of 
unlawful  conduct,  despite  contention  that  evi- 
dence was  admitted  to  show  another,  indepen- 
dent crime,  or  to  prove  bad  character  or  dispo- 
sition to  commit  crimes.  D.C.  Code  1981,  §  22- 
2722.  Thomas  v.  United  States,  588  A.2d  272, 
1991  D.C.  App.  LEXIS  58  (1991). 

Registration  cards  seized  in  search  of  tourist 
home  in  connection  with  arrest  for  operating  it 
as  disorderly  house  were  admissible  as  having 
direct  bearing  upon  the  operation.  D.C.  Code 


1961,  §  22-2722.  Wood  v.  U.S.,  183  A.2d  563, 
1962  D.C.  App.  LEXIS  320  (Cr.App.  1962). 

Testimony  on  single  act  of  prostitution  in 
house  and  unlawful  sales  prior  to  period  speci- 
fied in  information  was  admissible  in  prosecu- 
tion for  maintaining  disorderly  house.  D.C. 
Code  1951,  §  22-2722.  Payne  v.  U.S.,  171  A.2d 
509,  1961  D.C.  App.  LEXIS  237  (Cr.App.  1961). 

In  prosecution  for  maintaining  a  disorderly 
house,  defendant,  by  failing  to  move  to  quash 
warrant  of  arrest  before  he  entered  plea  of  not 
guilty,  did  not  "waive"  right  to  object  to  intro- 
duction of  hotel  register,  seized  at  time  of  ar- 
rest, as  unlawfully  seized  evidence.  U.S.  Const. 
Amend.  4.  Darnall  v.  U.S.,  33  A.2d  734,  1943 
D.C.  App.  LEXIS  183  (Cr.App.  1943). 

Arrest. 

Affidavits  supporting  application  for  warrant 
for  arrest  for  operation  of  disorderly  house 
alleged  sufficient  facts  to  establish  probable 
cause  for  arrest.  D.C.  Code  1961,  §  22-2722. 
Wood  V.  U.S.,  183  A.2d  563,  1962  D.C.  App. 
LEXIS  320  (Cr.App.  1962). 

Parade  of  males  into  defendant's  apartment 
and  her  past  criminal  record  as  convicted 
madam  and  vagrant  provided  adequate  justifi- 
cation for  issuance  of  warrant  for  arrest  result- 
ing in  prosecution  for  keeping  disorderly  house. 
D.C.  Code  1951,  §  22-2722.  Bennett  v.  U.S., 
171  A.2d  252,  1961  D.C.  App.  LEXIS  230 
(Cr.App.  1961). 

In  prosecution  for  keeping  a  disorderly 
house,  affidavit  made  by  arresting  officer  in 
applying  for  warrant  was  sufficient  to  establish 
probable  cause.  D.C.  Code  1940,  §  22-2722. 
Packard  v.  U.S.,  77  A.2d  19,  1950  D.C.  App. 
LEXIS  193  (Cr.App.  1950). 

Where  warrant  of  arrest  for  maintaining  dis- 
orderly house  was  void,  the  arrest,  which  was 
for  a  misdemeanor  not  committed  in  presence 
or  within  view  of  arresting  officers,  was  unlaw- 
ful and  hotel  register  seized  at  time  of  arrest 
was  unlawfully  seized  and  inadmissible  in  evi- 
dence. U.S.  Const.  Amend.  4.  Darnall  v.  U.S.,  33 
A.2d  734,  1943  D.C.  App.  LEXIS  183  (Cr.App. 
1943). 

Constitutional  guarantees. 

Acts  of  sodomy  which  allegedly  occurred  at 
"homosexual  health  club"  were  not  protected  by 
any  recognized  right  to  privacy  as  the  acts 
occurred  not  in  a  private  abode  but  on  premises 
of  a  commercial  establishment  open  to  the 
public.  D.C.  Code  §§  22-2722,  22-3502.  Harris 
V.  United  States,  315  A.2d  569,  1974  D.C.  App. 
LEXIS  363  (1974). 

Guilty  plea. 

Abatement  order  which  was  issued  after  de- 
fendants pled  guilty  to  keeping  disorderly 
house  and  which  directed  United  States  Mar- 
shals to  remove  from  house  all  fixtures  and 
furniture  that  were  "used  in  conducting  the 
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nuisance  of  unlawfully  selling  crack  cocaine 
base"  was  not  unconstitutionally  vague.  U.S. 
Const.Amend.  14;  D.C.  Code  1981,  §§  22-2717, 
22-2722.  United  States  v.  Wade,  992  F.  Supp.  6, 
1997  U.S.  Dist.  LEXIS  21496  (1997),  vacated  by 
152  F.3d  969,  332  U.S.  App.  D.C.  20,  1998  U.S. 
App.  LEXIS  20492  (1998), 

Owners  and  residents  of  house  which  was 
subject  of  order  of  abatement,  that  was  issued 
in  criminal  proceeding  after  defendants  pled 
guilty  to  keeping  disorderly  house,  were  ac- 
corded sufficient  pre-deprivation  due  process, 
where  owners  and  residents  were  permitted  to 
file  motions  prior  to  any  formal  determination 
as  to  whether  they  in  fact  had  standing  to 
challenge  abatement  order,  owners  and  resi- 
dents had  opportunity  to  supply  court  with 
documentary  evidence  and  affidavits,  court 
held  nonevidentiary  adversarial  hearing  which 
permitted  counsel  for  owners  and  residents  to 
make  arguments,  and  abatement  order  was 
stayed  pending  court's  ruling  on  motion  of  own- 
ers and  residents  to  vacate  and  reconsider 
order.  U.S.  Const.Amend.  14;  D.C.  Code 
1981,§§  22-2717,  22-2722.  United  States  v. 
Wade,  992  F.  Supp.  6,  1997  U.S.  Dist.  LEXIS 
21496  (1997),  vacated  by  152  F.3d  969,  332  U.S. 
App.  D.C.  20,  1998  U.S.  App.  LEXIS  20492 
(1998). 

Instructions. 

Instruction  in  prosecution  for  keeping  disor- 
derly house  and  vagrancy  that  evidence  of  good 
character  can  be  considered  in  determining 
credibility  of  witnesses  and  that  such  evidence, 
by  itself,  may  be  enough  to  create  a  reasonable 
doubt  was  a  proper  statement  of  law,  and  giving 
of  instruction  was  not  error  where  defendants 
neither  offered  an  instruction  on  that  point  nor 
objected  to  instruction  as  given.  D.C.  Code  1961 
§§  22-2722,  22-3302.  Killeen  v.  United  States, 
224  A.2d  302,  1966  D.C.  App.  LEXIS  245  (App. 
1966). 

Jurisdiction. 

Assuming  District  of  Columbia  abatement 
statute  was  properly  invoked,  abatement  order 
was  within  federal  district  court's  jurisdiction, 
despite  defendants'  contention  that  order  of 
abatement  was  form  of  equitable  relief  that  fell 
within  exclusive  jurisdiction  of  District  of  Co- 
lumbia Superior  Court;  order  was  entered  as 
part  of  criminal  judgment  in  which  defendants 
pled  guilty  to  keeping  a  disorderly  house,  along 
with  federal  drug  charges,  and  penalty  imposed 
by  abatement  statute  was  mandatory,  given 
language  stating  that  order  of  abatement  "shall 
be  entered"  as  part  of  any  judgment  in  any 
criminal  proceeding  establishing  predicate  nui- 
sance. D.C.  Code  1981,  §§  11-502(3),  11- 
921(a)(3,  5),  22-2717,  22-2722.  United  States  v. 
Wade,  152  F3d  969,  1998  U.S.  App.  LEXIS 
20492  (C.A.D.C.  1998),  appeal  dismissed  by 


1998  U.S.  App.  LEXIS  33921  (D.C.  Cir.  Dec.  4, 
1998). 

While  the  keeping  of  a  disorderly  house  was  a 
misdemeanor  at  common  law,  punishable  by 
jail  imprisonment,  the  effect  of  section  1,  Code 
D.C.  (D.C.  Code  1929,  T.  1,  §  21),  continuing 
the  common  law  in  force  in  this  District,  except 
in  so  far  as  it  is  inconsistent  with  the  Code,  and 
of  section  910,  D.C.  Code  1929,  T.  6,  §  7, 
making  all  criminal  offenses  not  covered  by  the 
Code  and  federal  statutes  not  locally  inapplica- 
ble punishable  by  imprisonment  in  the  peniten- 
tiary, is  to  make  that  offense  infamous  in  this 
District,  and,  as  such,  not  within  the  jurisdic- 
tion of  the  police  court,  under  sections  43  and 
934  (31  Stat.  1196,  1341).  Palmer  v.  Lenovitz, 
35  App.D.C.  303,  1910  U.S.  App.  LEXIS  5898 
(1910). 

Federal  district  court  had  subject  matter 
jurisdiction,  after  defendants  in  criminal  case 
involving  federal  charges  pled  guilty  to  keeping 
disorderly  house  in  violation  of  District  of  Co- 
lumbia law,  to  issue  order  of  abatement  with 
regard  to  house  at  issue  pursuant  to  District  of 
Columbia  statute.  D.C.  Code  1981,  §§  11- 
502(3),  22-2717,  22-2722.  United  States  v. 
Wade,  992  F  Supp.  6,  1997  U.S.  Dist.  LEXIS 
21496  (1997),  vacated  by  152  F3d  969,  332  U.S. 
App.  D.C.  20,  1998  U.S.  App.  LEXIS  20492 
(1998). 

Nature  and  element  of  offenses. 

Under  District  of  Columbia  law,  there  are 
two  means  by  which  court  or  other  trier  of  fact 
may  conclude  that  disorderly  house  nuisance 
exists:  first,  if  property  affirmatively  disturbs 
public  and/or  is  openly  vexatious,  or,  in  alter- 
native, if  property  is  inherently  considered  to 
be  nuisance  by  nature  of  conduct  transpiring 
therein,  whether  or  not  property  is  affirma- 
tively bothersome.  D.C.  Code  1981,  §  22-2722. 
United  States  v.  Wade,  992  F.  Supp.  6,  1997 
U.S.  Dist.  LEXIS  21496  (1997),  vacated  by  152 
F.3d  969,  332  U.S.  App.  D.C.  20,  1998  U.S.  App. 
LEXIS  20492  (1998). 

Under  District  of  Columbia  law,  existence  of 
complaining  citizenry  is  crucial  factor  in  deter- 
mining whether  property  constitutes  affirma- 
tive public  disturbance,  such  that  property  may 
be  held  to  be  disorderly  house  and  abated.  D.C. 
Code  1981,  §§  22-2717,  22-2722.  United  States 
V.  Wade,  992  F  Supp.  6,  1997  U.S.  Dist.  LEXIS 
21496  (1997),  vacated  by  152  F.3d  969,  332  U.S. 
App.  D.C.  20,  1998  U.S.  App.  LEXIS  20492 
(1998). 

Under  District  of  Columbia  law,  residence  at 
which  drug  trafficking  activity  transpired  was 
"disorderly  house"  and,  therefore,  an  abatable 
nuisance,  where  undercover  police  officers 
made  ten  purchases  of  crack  cocaine  in  front  of 
residence  over  course  of  two-year  investigation, 
police  department  received  no  fewer  than  42 
complaints  about  drug  trafficking  activity  in 
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front  of  residence,  and  various  letters  and  affi- 
davits before  court  attested  to  drug  dealing  at 
residence.  D.C.  Code  1981,  §§  22-2717,  22- 
2722.  United  States  v.  Wade,  992  F.  Supp.  6, 
1997  U.S.  Dist.  LEXIS  21496  (1997),  vacated  by 
152  F.3d  969,  332  U.S.  App.  D.C.  20,  1998  U.S. 
App.  LEXIS  20492  (1998). 

To  support  conviction  for  keeping  bawdy  or 
disorderly  house,  Government  must  prove  that 
premises  were  regularly  used  for  commission  of 
illegal  or  immoral  acts.  D.C.  Code  1981,  §  22- 
2722.  Thomas  v.  United  States,  588  A.2d  272, 
1991  D.C.  App.  LEXIS  58  (1991). 

To  prove  that  defendant  "maintained"  or 
"kept"  disorderly  house,  to  support  conviction 
for  keeping  bawdy  or  disorderly  house.  Govern- 
ment does  not  have  to  prove  ownership  or  legal 
control  of  premises,  but  only  that  defendant 
was  keeper,  or  one  who  in  fact  controlled  or 
managed  premises.  D.C.  Code  1981,  §  22-2722. 
Thomas  v.  United  States,  588  A.2d  272,  1991 
D.C.  App.  LEXIS  58  (1991). 

Police  officers'  testimony,  in  prosecution  for 
keeping  a  bawdy  or  disorderly  house,  that  they 
observed  five  or  six  couples  enter  apartment, 
stay  five  to  fifteen  minutes,  and  then  leave,  and 
that  during  search  of  apartment  they  saw  cou- 
ple coming  out  of  room,  with  woman  buttoning 
dress,  and  that  apartment  contained  mat- 
tresses on  floor  and  numerous  used  and  new 
condoms,  supported  finding  that  defendant 
knew  premises  he  operated  was  house  of  pros- 
titution. D.C.  Code  1981,  §  22-2722.  Thomas  v. 
United  States,  588  A.2d  272,  1991  D.C.  App. 
LEXIS  58  (1991). 

To  establish  offense  of  keeping  a  bawdy  or 
disorderly  house,  Government  must  prove  that 
acts  take  place  on  the  premises  in  question  that 
disturb  the  public  or  constitute  a  nuisance  per 
se  in  the  nature  of  a  gambling  house  or  bawdy 
house,  that  the  premises  are  regularly  resorted 
to  for  the  commission  of  such  acts  and  that  the 
proprietor  knows  or  should  know  of  the  acts 
and  does  nothing  to  prevent  them;  Government 
is  not  required  to  prove  a  subversion  of  public 
morals.  D.C.  Code  §  22-2722.  Harris  v.  United 
States,  315  A.2d  569,  1974  D.C.  App.  LEXIS 
363  (1974). 

"Homosexual  health  club"  where  acts  of  sod- 
omy took  place  was  similar  to  a  bawdy  house 
and  constituted  a  nuisance  per  se.  D.C.  Code 
§§  22-2722,  22-3502.  Harris  v.  United  States, 
315  A.2d  569,  1974  D.C.  App.  LEXIS  363 
(1974). 

Within  statute  proscribing  the  keeping  of  a 
bawdy  or  disorderly  house,  proscription  against 
keeping  a  "bawdy  house"  includes  the  keeping 
of  a  house  for  homosexual  prostitution  among 
males,  and  in  prosecution  for  keeping  such  a 
house  it  is  not  necessary  to  show  that  house 
meets  definition  of  "disorderly  house."  D.C. 
Code  §  22-2722.  Harris  v.  United  States,  293 
A.2d  851,  1972  D.C.  App.  LEXIS  421  (1972). 


Application  of  bawdy  house  statute  to  situa- 
tion revealing  homosexual  acts  between  con- 
senting adults  did  not  amount  to  overbroad 
encroachment  upon  constitutionally  protected 
conduct.  D.C.  Code  §  22-2722.  Harris  v.  United 
States,  293  A.2d  851,  1972  D.C.  App.  LEXIS 
421  (1972). 

"Disorderly  house"  is  one  where  acts  are 
performed  which  tend  to  corrupt  morals  of 
community  or  promote  breaches  of  peace.  D.C. 
Code  1951,  §  22-2722.  Payne  v.  U.S.,  171  A.2d 
509,  1961  D.C.  App.  LEXIS  237  (Cr.App.  1961). 

Elements  necessary  to  sustain  conviction  for 
maintaining  disorderly  house  are  that  acts  are 
contrary  to  law  and  subversive  of  public  mor- 
als, that  house  is  commonly  resorted  to  for 
commission  of  such  acts,  and  that  proprietor 
knows,  or  should  in  reason,  know  facts  and 
either  procures  it  to  be  done,  connives  at  it,  or 
does  not  prevent  it.  D.C.  Code  1951,  §  22-2722. 
Payne  v.  U.S.,  171  A.2d  509,  1961  D.C.  App. 
LEXIS  237  (Cr.App.  1961). 

Conduct  sufficient  to  sustain  conviction  for 
maintaining  disorderly  house  need  not  disrupt 
peace  and  quiet  or  be  open  to  public  observation 
so  long  as  it  would  be  offensive  to  public  sensi- 
bilities if  its  presence  in  community  were  gen- 
erally known.  D.C.  Code  1951,  §  22-2722. 
Payne  v.  U.S.,  171  A.2d  509,  1961  D.C.  App. 
LEXIS  237  (Cr.App.  1961). 

Parties  and  standing. 

Under  District  of  Columbia  law,  criminal 
defendant  no  longer  charged  with  keeping  dis- 
orderly house  and  various  nonparties  to  crimi- 
nal case  had  standing,  based  on  their  demon- 
stration of  equitable  or  inchoate  interest  in 
house  as  heirs  at  law,  to  challenge  order  of 
abatement  which  was  issued  after  other  defen- 
dants in  case  pled  guilty  to  keeping  disorderly 
house,  though  challengers  were  unable  to  show 
that  they  had  legal  interest  in  house;  last  titled 
owner  of  house  died  intestate,  and  challenging 
defendant  and  nonparties  were  children  of  last 
titled  owner.  D.C.  Code  1981,  §§  20-105,  22- 
2717,  22-2722.  United  States  v.  Wade,  992  F. 
Supp.  6,  1997  U.S.  Dist.  LEXIS  21496  (1997), 
vacated  by  152  F3d  969,  332  U.S.  App.  D.C.  20, 
1998  U.S.  App.  LEXIS  20492  (1998). 

Under  District  of  Columbia  law,  owner  of 
subject  real  property,  even  if  not  defendant  in 
underlying  criminal  case  for  keeping  bawdy  or 
disorderly  house,  does  have  ability  to  contest 
abatement  order  entered  pursuant  to  statute. 
D.C.  Code  1981,  §§  22-2717,  22-2722.  United 
States  V.  Wade,  992  F.  Supp.  6,  1997  U.S.  Dist. 
LEXIS  21496  (1997),  vacated  by  152  F3d  969, 
332  U.S.  App.  D.C.  20,  1998  U.S.  App.  LEXIS 
20492  (1998). 

Under  District  of  Columbia  law,  spouse  of 
individual  who  held  ownership  interest  in  res- 
idence that  was  subject  of  abatement  order 
issued  in  criminal  case,  after  defendants  pled 
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guilty  to  keeping  disorderly  house,  had  stamd- 
ing  to  challenge  abatement  order,  though 
spouse  was  not  party  to  criminal  case,  where 
spouse  resided  at  residence  in  question  and  had 
demonstrable  degree  of  control  over  residence. 
D.C.  Code  1981,  §§  22-2717,  22-2722.  United 
States  V.  Wade,  992  F.  Supp.  6,  1997  U.S.  Dist. 
LEXIS  21496  (1997),  vacated  by  152  F.3d  969, 
332  U.S.  App.  D.C.  20,  1998  U.S.  App.  LEXIS 
20492  (1998). 

Under  District  of  Columbia  law,  residents  of 
house  knew  or  should  have  known  about  drug 
trafficking  activity  transpiring  there  and, 
therefore,  were  properly  subjected  to  order  of 
abatement  issued  after  house  was  established 
in  criminal  proceeding  to  be  disorderly  house, 
where  multiple  narcotic  search  warrants  were 
executed  at  house,  and  residents'  son  as  well  as 
others  were  arrested  in  front  of  house  for  drug 
offenses.  D.C.  Code  1981,  §§  22-2717,  22-2722. 
United  States  v.  Wade,  992  F.  Supp.  6,  1997 
U.S.  Dist.  LEXIS  21496  (1997),  vacated  by  152 
F.3d  969,  332  U.S.  App.  D.C.  20,  1998  U.S.  App. 
LEXIS  20492  (1998). 

Where  involvement  of  lessee  in  operation  of 
bawdy  house  was  conceded  and  acts  of  prosti- 
tution were  open,  obvious,  notorious  and  con- 
tinuing, where  one  of  lessors'  agents  visited  the 
premises  often  to  collect  rent  and  to  deal  with 
neighborhood  complaints  regarding  crowds, 
and  resident  manager  had  earlier  been  ar- 
rested for  operating  a  house  of  prostitution, 
lessors  should  have  known  early  in  lease's  term 
that  the  property  was  being  used  for  illegal 
purposes,  and  thus  where  resident  manager 
was  convicted  of  operating  a  bawdy  house  fol- 
lowing second  arrest,  there  was  no  error  in 
issuing  order  of  abatement  despite  lessors'  con- 
tention that  they,  as  owners  of  the  property, 
lacked  "guilty  knowledge"  of  its  illegal  use.  D.C. 
Code  §§  22-2713,  22-2717,  22-2718,  22-2722. 
Thomas  Circle  Ltd.  Partnership  v.  United 
States,  372  A.2d  555,  1977  D.C.  App.  LEXIS 
455  (1977). 

Presumptions  and  burden  of  proof. 

Knowledge  of  happenings  in  alleged  disor- 
derly house  requisite  to  conviction  for  keeping 
disorderly  house  could  be  proved  inferentially, 
since  a  proprietor  is  presumed  to  have  knowl- 
edge of  that  which  goes  on  in  his  premises.  D.C. 
Code  1961,  §§  22-2722,  22-3302.  Killeen  v. 
United  States,  224  A.2d  302,  1966  D.C.  App. 
LEXIS  245  (App.  1966). 

Questions  of  law  and  fact. 

In  prosecution  for  keeping  a  disorderly 
house,  evidence  of  defendants'  guilt  was  prop- 
erly submitted  to  jury.  D.C.  Code  1940,  §  22- 
2722.  Packard  v.  U.S.,  77  A.2d  19,  1950  D.C. 
App.  LEXIS  193  (Cr.App.  1950). 

In  prosecution  for  maintaining  disorderly 
house,  objection  to  introduction  of  hotel  register 


as  unlawfully  seized  evidence  because  of  inva- 
lidity of  warrant  of  arrest  raised  question  for 
judge  presiding  at  trial.  U.S.  Const.  Amend.  4. 
Darnall  v.  U.S.,  33  A.2d  734,  1943  D.C.  App. 
LEXIS  183  (Cr.App.  1943). 

Review. 

—  Harmless  or  reversible  error,  review. 

In  prosecution  for  keeping  "a  bawdy  or  disor- 
derly house.  .  .,  a  premises  resorted  to  for 
homosexual  activities"  it  was  harmless  error  to 
instruct  only  on  theory  that  what  was  charged 
was  keeping  a  disorderly  house,  defined  as  one 
where  acts  are  done  which  "are  contrary  to  law 
and  subversive  to  public  morals,"  where  the 
verdict  under  the  disorderly  house  theory  nec- 
essarily included  a  finding  beyond  a  reasonable 
doubt  that  defendant  operated,  for  profit  or 
gain,  a  house  for  the  purpose  of  homosexual 
activity  and  that  such  activity  was  a  matter  of 
course  therein,  and  thus  sustained  bawdy 
house  conviction.  D.C.  Code  §  22-2722.  Harris 
V.  United  States,  293  A.2d  851,  1972  D.C.  App. 
LEXIS  421  (1972). 

Even  if  admission  into  evidence  of  reports  by 
police  officer  who  investigated  alleged  disor- 
derly house  was  error,  such  error  was  harmless 
where  officer  had  testified  fully  as  to  their 
contents  and  no  prejudice  was  shown  in  fact 
that  reports  may  have  gone  to  jury.  D.C.  Code 
1961,  §§  22-2722,  22-3302.  Killeen  v.  United 
States,  224  A.2d  302,  1966  D.C.  App.  LEXIS 
245  (App.  1966). 

Use  of  chart,  which  was  not  admitted  as 
exhibit  or  taken  to  jur}'^  room,  in  connection 
with  testimony  concerning  registration  cards 
taken  from  tourist  home  allegedly  used  as  dis- 
orderly house,  in  order  that  jury  could  more 
conveniently  view,  during  trial,  information  on 
cards,  was  not  prejudicial.  D.C.  Code 
1961,§  22-2722.  Wood  v.  U.S.,  183  A.2d  563, 
1962  D.C.  App.  LEXIS  320  (Cr.App.  1962). 

Instructions  given  to  jury  in  prosecution  for 
operating  a  disorderly  house  were  not  tainted 
with  prejudicial  error.  D.C.  Code  1940,  §  22- 
2722.  Collins  v.  U.S.,  41  A.2d  515,  1945  D.C. 
App.  LEXIS  83  (Cr.App.  1945). 

In  prosecution  for  maintaining  disorderly 
house,  admission  in  evidence  of  hotel  register 
which  was  seized  at  time  of  defendant's  arrest 
under  void  warrant,  notwithstanding  defen- 
dant's subsequent  motion  to  suppress  register 
as  evidence,  and  objection  at  time  of  trial  to  its 
admission  was  reversible  error.  U.S.  Const. 
Amend.  4.  Darnall  v.  U.S.,  33  A.2d  734,  1943 
D.C.  App.  LEXIS  183  (Cr.App.  1943). 

—  In  general. 

Where,  on  review  of  defendant's  conviction  of 
keeping  a  bawdy  or  disorderly  house,  authori- 
tative construction  of  disorderly  house  statute 
was  rendered  and  earlier  decision  which  con- 
strued the  statute  and  which  had  been  followed 
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by  trial  court  was  rejected,  conviction  would  be 
reversed.  D.C.  Code  §  22-2722.  Harris  v 
United  States,  315  A.2d  569,  1974  D.C.  App. 
LEXIS  363  (1974). 

Where  evidence  in  prosecution  for  keeping  "a 
bawdy  or  disorderly  house.  .  .,  a  premises 
resorted  to  for  homosexual  activities,"  showed 
that  defendant  was  the  operator  of  a  house 
used  by  males,  after  payment  of  an  initial 
membership  fee  plus  a  fee  for  each  visit,  for  a 
variety  of  homosexual  activities  including  sod- 
omy, conviction  was  one  for  keeping  a  bawdy 
house  as  distinguished  from  a  disorderly  house, 
and  it  was  unnecessary  to  consider  contention 
that  court's  definition  of  disorderly  house  was 
constitutionally  overbroad.  D.C.  Code  §§  22- 
2713,  22-2722,  22-3502.  Harris  v  United 
States,  293  A.2d  851,  1972  D.C.  App.  LEXIS 
421  (1972). 

—    Presentation    and    reservation  of 
grounds  for  review. 

Defendants  in  prosecution  for  keeping  disor- 
derly house  and  vagrancy  who  at  trial  neither 
offered  an  instruction  upon  bearing  of  evidence 
of  good  character  on  credibility  of  witnesses  nor 
objected  to  instruction  as  given  were  not  al- 
lowed to  raise  objection  to  instruction  for  first 
time  on  appeal.  D.C.  Code  1961,  §§  22-2722, 
22-3302.  Killeen  v.  United  States,  224  A.2d  302, 
1966  D.C.  App.  LEXIS  245  (App.  1966). 

Sentence  and  punishment. 

A  penalty  of  a  fine  not  exceeding  $1,000,  or 
imprisonment  for  not  more  than  five  years,  or 
both,  imposed  upon  one  keeping  a  disorderly 
house,  is  not  so  severe  as  to  come  within  the 
inhibition  of  the  federal  Constitution.  Palmer  v. 
Lenovitz,  35  App.D.C.  303,  1910  U.S.  App. 
LEXIS  5898  (1910). 

Stay  of  proceedings. 

Three  months  after  defendants  pled  guilty  to 
keeping  disorderly  house  and  order  of  abate- 
ment was  issued  with  respect  to  such  house,  it 
was  not  appropriate  to  stay  execution  of  such 
abatement  order  pending  resolution  of  appeal 
taken  by  residents  and  owners  of  house,  where 
house  had  been  notorious  public  nuisance  for 
nearly  three  years  due  to  drug  trafficking  activ- 
ity, and  some  of  alleged  perpetrators  of  nui- 
sance were  still  at  large.  D.C.  Code  1981, 
§§  22-2717,  22-2722;  Fed.R.Cr.Proc.  Rule  38(e), 
18  U.S.C.  United  States  v  Wade,  992  F.  Supp.  6, 
1997  U.S.  Dist.  LEXIS  21496  (1997),  vacated  by 
152  F.3d  969,  332  U.S.  App.  D.C.  20,  1998  U.S. 
App.  LEXIS  20492  (1998). 

Validity. 

Defendant  who  was  charged  with  keeping  a 
bawdy  or  disorderly  house,  specifically  a  com- 
mercial establishment  resorted  to  for  homosex- 
ual activities,  had  no  standing  to  challenge 
constitutionality    of    statutory  proscription 


against  sodomy  on  theory  that  statute  was 
overbroad  in  that  it  could  be  applied  to  conduct 
within  private  abode  between  those  in  a  famil- 
ial relationship  as  defendant  was  not  himself 
within  the  class  whose  alleged  right  of  privacy 
was  affected  by  application  of  the  statute.  D.C. 
Code  §§  22-2722,  22-3502;  U.S.  Const.  Amend. 
1.  Harris  v  United  States,  315  A.2d  569,  1974 
D.C.  App.  LEXIS  363  (1974). 

Weight  and  sufficiency  of  evidence. 

Evidence  relating  to  defendant's  connection 
with  corporate  owner  of  house  in  which  he 
maintained  an  office  which  he  visited  fre- 
quently coupled  with  the  undisguised  and  re- 
current use  of  hotel  by  prostitutes  and  custom- 
ers was  sufficient  to  show  that  defendant  knew 
the  nature  of  activities  conducted  on  premises 
and  that  he  either  procured  it  to  be  done  or 
permitted  it  to  be  done  or  did  nothing  to  pre- 
vent it  and  was  guilty  of  keeping  a  bawdy 
house.  D.C.  Code  §§  22-2717,  22-2722.  Raleigh 
V  United  States,  351  A.2d  510,  1976  D.C.  App. 
LEXIS  471  (1976). 

In  prosecution  for  maintaining  a  disorderly 
house,  it  was  not  necessary  to  prove  defen- 
dants' actual  knowledge  of  acts  done  on  prem- 
ises if  it  could  be  shown  that  defendants  should 
in  reason  have  known  what  was  happening. 
D.C.  Code  1961,  §§  22-2722,  22-3302.  Killeen  v 
United  States,  224  A.2d  302,  1966  D.C.  App. 
LEXIS  245  (App.  1966). 

Evidence  was  sufficient  to  support  finding  or 
inference  by  jury  that  restaurant  proprietors 
had  requisite  knowledge  of  activities  occurring 
on  their  premises  to  be  chargeable  with  keeping 
disorderly  house  and  vagrancy.  D.C.  Code  1961, 
§§  22-2722,  22-3302.  Killeen  v  United  States, 
224  A.2d  302,  1966  D.C.  App.  LEXIS  245  (App. 
1966). 

Evidence  supported  conviction  for  operating 
as  a  disorderly  house  a  tourist  home  to  which 
constant  stream  of  couples  came,  especially  late 
at  night,  on  foot,  in  taxis,  or  by  private  automo- 
bile, without  luggage  and  in  many  instances 
oddly  dressed  and  at  which  they  stayed  for  brief 
periods  not  exceeding  two  and  one-half  hours. 
D.C.  Code  1961,  §  22-2722.  Wood  v.  U.S.,  183 
A.2d  563,  1962  D.C.  App.  LEXIS  320  (Cr.App. 
1962). 

Evidence  sustained  conviction  for  keeping 
disorderly  house.  D.C.  Code  1951,  §  22-2722. 
Payne  v.  U.S.,  171  A.2d  509,  1961  D.C.  App. 
LEXIS  237  (Cr.App.  1961). 

Evidence  sustained  conviction  for  keeping 
disorderly  house.  D.C.  Code  1951,  §  22-2722. 
Payne  v  U.S.,  171  A.2d  509,  1961  D.C.  App. 
LEXIS  237  (Cr.App.  1961). 

Evidence  sustained  defendants'  convictions 
for  keeping  a  disorderly  house.  D.C.  Code  1940, 
§  22-2722.  Packard  v  U.S.,  77  A.2d  19,  1950 
D.C.  App.  LEXIS  193  (Cr.App.  1950). 
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Evidence  was  sufficient  to  sustain  conviction  1940,  §  22-2722.  Collins  v.  U.S.,  41  A.2d  515, 
for  operating  a  disorderly  house.  D.C.  Code     1945  D.C.  App.  LEXIS  83  (Cr.App.  1945). 

§  22-2723.  Property  subject  to  seizure  and  forfeiture. 

(a)  The  following  are  subject  to  forfeiture: 

(1)  All  conveyances,  including  aircraft,  vehicles  or  vessels,  which  are 
used,  or  intended  for  use,  to  transport,  or  in  any  manner  to  facilitate  a  violation 
of  a  prostitution-related  offense,  provided  that: 

(A)  No  conveyance  used  by  any  person  as  a  common  carrier  in  the 
course  of  transacting  business  as  a  common  carrier  is  subject  to  forfeiture 
under  this  section  unless  it  appears  that  the  owner  or  other  person  in  charge 
of  the  conveyance  is  a  consenting  party  or  privy  to  a  violation  of  a  prostitution- 
related  offense; 

(B)  No  conveyance  is  subject  to  forfeiture  under  this  section  by  reason 
of  any  act  or  omission  that  the  owner  establishes  was  committed  or  omitted 
without  the  owner's  knowledge  or  consent; 

(C)  A  forfeiture  of  a  conveyance  encumbered  by  a  bona  fide  security 
interest  is  subject  to  the  interest  of  the  secured  party  if  the  secured  party 
neither  had  knowledge  of  nor  consented  to  the  act  or  omission;  or 

(D)  Where  the  conveyance  is  not  being  driven  by  the  owner  of  the 
conveyance,  there  is  a  presumption  that  the  owner  is  without  knowledge  of  the 
illegal  act,  and  therefore  the  conveyance  should  not  be  forfeited. 

(2)  All  money,  coins,  and  currency  which  has  been  used,  or  was  intended 
for  use,  in  violation  of  a  prostitution-related  offense. 

(a-l)(l)  A  lien  in  favor  of  the  District  of  Columbia  is  hereby  created  in  an 
amount  equal  to  the  costs  of  towing,  storing,  and  administrative  processing  of 
a  conveyance  seized  and  subject  to  forfeiture  pursuant  to  §§  22-2701,  22-2703, 
and  this  section. 

(2)  The  Mayor,  or  his  or  her  designee,  shall  establish  a  reasonable  cost  for 
the  towing,  storing,  and  administrative  processing  of  seized  conveyances. 

(3)  The  Corporation  Counsel  of  the  District  of  Columbia,  or  his  or  her 
designee,  may  agree  to  release  a  lien  by  stipulation  with  the  registered  owner 
or  lienholder  of  a  seized  conveyance. 

(b)  All  seizures  and  forfeitures  of  property  under  this  section  shall  be 
pursuant  to  §  48-905.02,  except  that  seized  money,  coins,  and  currency  shall 
be  deposited  as  provided  in  subchapter  IIA  of  Chapter  5  of  Title  23  of  the 
District  of  Columbia  Official  Code. 

(Aug.  15,  1935,  49  Stat.  651,  ch.  546,  §  5,  as  added  May  7,  1993,  D.C.  Law 
9-267,  §  2,39DCR5684;May24, 1996,  D.C.  Law  11-130,  §  3(c),  43  DCR  1570; 
October  4,  2000,  D.C.  Law  13-160,  §  403(a),  47  DCR  4619;  Apr.  24,  2007,  D.C. 
Law  16-306,  §  211(b),  53  DCR  8610.) 

Prior  Codifications.  —  1981  Ed.,  §  22-  "All  seizures  and  forfeitures  of  property  un- 

2723.  der  this  section  shall  be  pursuant  to  §  33-552 

Effect  of  amendments.  —  D.C.  Law  13-160  [1981  Ed.]." 

rewrote  subsec.  (b),  which  had  read:  D.C.  Law  16-306,  in  pars.  (1)  and  (2)  of 
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subsec.  (a),  substituted  "a  violation  of  a  prosti- 
tution-related offense"  for  "a  violation  of  this 
act". 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  3  of  the  Safe 
Streets  Anti-Prostitution  Emergency  Amend- 
ment Act  of  1995  (D.C.  Act  11-133,  August  11, 
1995,  42  DCR  4680)  and  see  §  3  of  the  Safe 
Streets  Anti-Prostitution  Legislative  Review 
Emergency  Amendment  Act  of  1995  (D.C.  Act 
11-153,  November  9,  1995,  42  DCR  6567). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  211(b)  of  Omnibus  Public  Safety 
Emergency  Amendment  Act  of  2006  (D.C.  Act 
16-445,  July  19,  2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  211(b)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2006  (D.C.  Act  16-490,  October  18,  2006, 

53  DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  211(b)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2007  (D.C.  Act  17-10,  January  16,  2007, 

54  DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  211(b)  of  Omnibus  Public  Safety 
Second  Congressional  Review  Emergency 
Amendment  Act  of  2007  (D.C.  Act  17-25,  April 
19,  2007,  54  DCR  4036). 

Legislative  history  of  Law  9-267.  —  Law 
9-267,  the  "Safe  Streets  Forfeiture  Amendment 


Act  of  1992,"  was  introduced  in  Council  and 
assigned  Bill  No.  9-260,  which  was  referred  to 
the  Committee  on  the  Judiciary.  The  Bill  was 
adopted  on  first  and  second  readings  on  June  2, 
1992,  and  July  7,  1992,  respectively  Signed  by 
the  Mayor  on  July  21,  1992,  it  was  assigned 
Act.  No.  9-250  and  transmitted  to  both  Houses 
of  Congress  for  its  review.  D.C.  Law  9-267 
became  effective  on  May  7,  1993. 

Legislative  history  of  Law  11-77.  —  For 
legislative  history  of  D.C.  Law  11-77,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2701. 

Legislative  history  of  Law  11-130.  —  For 

legislative  history  of  D.C.  Law  11-130,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2701. 

Legislative  history  of  Law  13-160.  —  Law 

13-160,  the  "Omnibus  Police  Reform  Amend- 
ment Act  of  2000,"  was  introduced  in  Council 
and  assigned  Bill  No.  13-118,  which  was  re- 
ferred to  the  Committee  on  Government  Oper- 
ations. The  Bill  was  adopted  on  first  and  second 
readings  on  February  1,  2000,  and  April  3, 
2000,  respectively.  Signed  by  the  Mayor  on 
April  24,  2000,  it  was  assigned  Act  No.  13-334 
and  transmitted  to  both  Houses  of  Congress  for 
its  review.  D.C.  Law  13-160  became  effective  on 
October  4,  2000. 

Legislative  history  of  Law  16-306.  —  For 
Law  16-306,  see  notes  following  §  22-404. 


CASE  NOTES 


In  general. 

Forfeiture  of  truck  pursuant  to  Safe  Streets 
Forfeiture  Act  constituted,  at  least  in  part, 
"punishment"  for  owner's  sexual  solicitation  of 
undercover  officer  and  was  therefore  a  "fine" 
subject  to  Eighth  Amendment  scrutiny.  U.S. 
Const.Amend.  8;  D.C.  Code  1981,  §  22-2723. 
One,  718A.2d  558  (1995). 

Forfeiture  of  truck  with  value  of  $15,500 
pursuant  to  Safe  Streets  Forfeiture  Act,  for 
owner's  first-time  offense  of  sexual  solicitation, 
violated  excessive  fines  clause;  as  first  time 
offender,  owner  was  exposed  to  maximum  crim- 
inal fine  of  $300  and  no  incarceration,  and 
owner  received  no  more  than  a  $150  fine,  and 
thus,  forfeiting  truck  infiicted  penalty  on  owner 
on  order  of  50  times  the  fine  authorized  by 
council  and  100  times  the  fine  actually  im- 
posed. U.S.  Const.Amend.  8;  D.C.  Code  1981, 
§  22-2723.  One,  718  A.2d  558  (1995). 

Seizure  of  motor  vehicles  in  which  defen- 
dants were  arrested  for  sexual  solicitation  was 
improper  because:  (1)  use  of  the  property  in  the 


offense  was  not  deliberate  or  planned  but 
merely  incidental  and  fortuitous;  (2)  use  of  the 
motor  vehicle  was  not  important  or  necessary 
to  success  of  the  crime  but  simply  provided  a 
convenient  location  in  which  the  defendants 
engaged  in  the  unlawful  speech;  (3)  extent  of 
the  temporal  and  spatial  use  of  the  motor 
vehicles  in  the  offense  was  limited;  (4)  use  of 
the  motor  vehicles  in  the  offense  was,  as  was 
the  offense  itself,  an  isolated  event;  and  (5) 
defendants  did  not  acquire  or  maintain  the 
property  for  purpose  of  facilitating  violation  of 
§  22-2701(a).  United  States  v.  Esparza,  124 
WLR  1553  (Super.  Ct.  1996). 

Forfeitures  of  defendants'  motor  vehicles  un- 
der this  section  constituted  an  excessive  fine 
prohibited  by  the  Eighth  Amendment  of  the 
United  States  Constitution,  violated  the  Exces- 
sive Fines  Clause  on  proportionality  grounds, 
and  subjected  the  defendants  to  punishment  for 
the  same  offense  twice  in  violation  of  the  Dou- 
ble Jeopardy  Clause  of  the  Fifth  Amendment. 
United  States  v.  Esparza,  124  WLR  1553  (Su- 
per. Ct.  1996). 
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§  22-2724.  Impoundment. 

(a)  Any  vehicle  used  in  furtherance  of  a  violation  of  a  prostitution-related 
offense  shall  be  subject  to  impoundment  pursuant  to  this  section. 

(b)  Whenever  a  police  officer  has  probable  cause  to  believe  that  a  vehicle  is 
being  used  in  furtherance  of  a  violation  of  a  prostitution-related  offense,  and 
an  arrest  is  made  for  that  violation,  the  police  officer,  other  member  of  the 
Metropolitan  Police  Department,  or  duly  authorized  agent  thereof  shall: 

(1)  Arrange  for  the  towing  of  the  vehicle  by  the  Department  of  Public 
Works,  or  other  designee  of  the  Mayor,  to  a  facility  controlled  by  the  District  of 
Columbia  or  its  agents,  as  designated  by  the  Mayor,  or,  if  towing  services  are 
not  immediately  available,  arrange  for  the  immobilization  of  the  vehicle  until 
such  time  as  towing  services  become  available;  and 

(2)  Provide  written  notice  to  the  owner  of  record  of  the  vehicle  and  to  the 
person  who  is  found  to  be  in  control  of  the  vehicle  at  the  time  of  the  seizure 
conve5ring  the  fact  of  seizure  and  impoundment  of  the  vehicle,  as  well  as  the 
right  to  obtain  immediate  return  of  the  vehicle  pursuant  to  subsection  (d)  of 
this  section,  in  lieu  of  requesting  a  hearing. 

(c)  The  notices  to  be  given  pursuant  to  this  section  shall  be  provided  by  hand 
delivery  at  the  time  of  the  seizure  and  impoundment  of  the  vehicle  to  the 
person  in  control  of  the  vehicle  or  to  the  owner  of  record  of  the  vehicle.  If  the 
owner  of  record  of  the  vehicle  is  not  available  to  receive  such  notice  at  the  time 
of  the  seizure,  the  notice  shall  be  mailed  by  first  class  mail,  no  later  than  5  days 
after  the  vehicle  is  received  at  an  impoundment  or  storage  facility,  to  the  last 
known  address  of  the  owner  or  owners  of  record  of  the  vehicle,  as  that 
information  is  indicated  in  the  records  of  the  Department  of  Motor  Vehicles  or 
in  the  records  of  the  appropriate  agency  of  the  jurisdiction  where  the  vehicle  is 
registered. 

(d)  An  owner,  or  a  person  duly  authorized  by  an  owner,  shall,  upon  proof  of 
same,  be  permitted  to  repossess  or  secure  the  release  of  the  immobilized  or 
impounded  vehicle  at  any  time  (subject  to  administrative  availability)  by 
pa3dng  to  the  District  government,  as  directed  by  the  Department  of  Public 
Works,  an  administrative  civil  penalty  of  $150,  a  booting  fee,  if  applicable,  all 
outstanding  fines  and  penalties  for  infractions  for  which  liability  has  been 
admitted,  deemed  admitted,  or  sustained  after  hearing,  and  all  applicable 
towing  and  storage  costs  for  impounded  vehicles  as  provided  by  §  50- 
2421.09(a)(6).  Payment  of  such  fees  shall  not  be  admissible  as  evidence  of  guilt 
in  any  criminal  proceeding. 

(e)  An  owner,  or  person  duly  authorized  by  an  owner,  shall  be  entitled  to 
refund  of  the  administrative  civil  penalty,  booting  fee,  and  2  days'  towing  and 
storage  costs  by  showing  that  the  prosecutor  dropped  the  underlying  criminal 
charges  (except  for  instances  of  nolle  prosequi  or  because  the  defendant 
completed  a  diversion  program),  that  the  Superior  Court  of  the  District  of 
Columbia  dismissed  the  case  after  consideration  of  the  merits,  or  that  the  case 
resulted  in  a  finding  of  not  guilty  on  all  prostitution-related  charges,  or  by 
providing  a  police  report  demonstrating  that  the  vehicle  was  stolen  at  the  time 
that  it  was  subject  to  seizure  and  impoundment.  If  the  vehicle  had  been  stolen 
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at  the  time  of  seizure  and  impoundment,  a  refund  of  all  towing  and  storage 
costs  shall  be  made. 

(f)  An  owner,  or  person  duly  authorized  by  an  owner,  shall  be  entitled  to  a 
due  process  hearing  regarding  the  seizure  of  the  vehicle. 

(g)  Vehicles  seized  and  impounded  under  this  section  shall  not  be  subject  to 
replevin,  but  shall  be  deemed  to  be  in  the  custody  of  the  Mayor. 

(h)  Vehicles  that  remain  unclaimed  for  30  days  may  be  disposed  of  pursuant 
to  §§  50-2421.07(c),  (d),  (e),  and  (f),  50-2421.08,  50-2421.09,  and  50-2421.10; 
provided,  that  if  the  owner  wants  to  claim  the  vehicle  before  it  is  auctioned,  the 
owner  must  pay  the  administrative  civil  penalty  imposed  by  subsection  (d)  of 
this  section  in  addition  to  the  amounts  required  in  §  50-2421.09. 

(i)  The  Attorney  General  for  the  District  of  Columbia,  or  his  or  her 
assistants,  shall  represent  the  District  of  Columbia  in  all  proceedings  under 
this  section. 

(j)  The  Mayor  shall  issue  rules  setting  forth  the  process  by  which  a  refund 
shall  be  obtained  timely  pursuant  to  subsection  (e)  of  this  section.  Until  such 
rules  are  published  in  the  District  of  Columbia  Register,  this  section  shall  not 
be  enforceable. 

(Aug.  15,  1935,  49  Stat.  651,  ch.  546,  §  6,  as  added  Apr.  24,  2007,  D.C.  Law 
16-306,  §  211(c),  53  DCR  8610;  Nov.  6,  2010,  D.C.  Law  18-259,  §  4(1),  57  DCR 
5591.) 


Effect  of  amendments.  —  D.C.  Law  18- 
259,  in  subsec.  (c),  rewrote  the  second  sentence 
which  had  read  as  follows:  "If  the  owner  of 
record  of  the  vehicle  is  not  available  to  receive 
such  notice  at  the  time  of  seizure,  then  the 
notice  shall  be  sent  to  each  owner  of  record  via 
registered  mail,  return  receipt  requested,  to  the 
address  listed  in  the  records  of  the  Department 
of  Motor  Vehicles  within  3  days  of  the  time  of 
the  impoundment,  excluding  Saturdays,  Sun- 
days, and  legal  holidays.";  and,  in  subsec.  (d), 
substituted  "a  booting  fee,  if  applicable,  all 
outstanding  fines  and  penalties  for  infractions 
for  which  liability  has  been  admitted,  deemed 
admitted,  or  sustained  after  hearing,"  for  "a 
booting  fee,  if  applicable,". 

Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  211(c)  of  Omnibus 
Public  Safety  Emergency  Amendment  Act  of 
2006  (D.C.  Act  16-445,  July  19,  2006,  53  DCR 
6443). 

For  temporary  (90  day)  addition,  see  §  211(c) 
of  Omnibus  Public  Safety  Congressional  Re- 
view Emergency  Amendment  Act  of  2006  (D.C. 
Act  16-490,  October  18,  2006,  53  DCR  8686). 

For  temporary  (90  day)  addition,  see  §  211(c) 


of  Omnibus  Public  Safety  Congressional  Re- 
view Emergency  Amendment  Act  of  2007  (D.C. 
Act  17-10,  January  16,  2007,  54  DCR  1479). 

For  temporary  (90  day)  addition,  see  §  211(c) 
of  Omnibus  Public  Safety  Second  Congressio- 
nal Review  Emergency  Amendment  Act  of  2007 
(D.C.  Act  17-25,  April  19,  2007,  54  DCR  4036). 

Legislative  history  of  Law  16-306.  —  For 
Law  16-306,  see  notes  following  §  22-404. 

Legislative  history  of  Law  18-259.  —  Law 
18-259,  the  "Community  Impact  Statement 
Amendment  Act  of  2010",  was  introduced  in 
Council  and  assigned  Bill  No.  18-549,  which 
was  referred  to  the  Committee  on  Public  Safety 
and  the  Judiciary.  The  Bill  was  adopted  on  first 
and  second  readings  on  May  4,  2010,  and  June 
1,  2010,  respectively.  Signed  by  the  Mayor  on 
June  28,  2010,  it  was  assigned  Act  No.  18-446 
and  transmitted  to  both  Houses  of  Congress  for 
its  review.  D.C.  Law  18-259  became  effective  on 
November  6,  2010. 

Delegation  of  Authority.  —  Delegation  of 
Authority  pursuant  to  Section  6(f)  of  an  Act  for 
the  Suppression  of  Prostitution  in  the  District 
of  Columbia,  see  Mayor's  Order  2009-25,  March 
5,  2009  (56  DCR  6760). 


§  22-2725.  Anti-Prostitution  Vehicle  Impoundment  Pro- 
ceeds Fund. 

(a)  There  is  established  as  a  nonlapsing  fund  the  Anti-Prostitution  Vehicle 
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Impoundment  Proceeds  Fund  ("Fund"),  which  shall  be  used  for  the  purpose  set 
forth  in  subsection  (b)  of  this  section.  All  funds  collected  from  the  assessment 
of  civil  penalties,  booting,  towing,  impoundment,  and  storage  fees  pursuant  to 
§  22-2723,  and  any  and  all  interest  earned  on  those  funds,  shall  be  deposited 
into  the  Fund,  and  shall  not  revert  to  the  unrestricted  fund  balance  of  the 
General  Fund  of  the  District  of  Columbia  at  the  end  of  a  fiscal  year,  or  at  any 
other  time,  but  shall  be  continually  available  for  the  uses  and  purposes  set 
forth  in  subsection  (b)  of  this  section  with  regard  to  fiscal  year  limitation, 
subject  to  authorization  by  Congress. 

(b)  The  Fund  shall  be  used  solely  to  fund  expenses  directly  related  to  the 
booting,  towing,  and  impoundment  of  vehicles  used  in  furtherance  of  prosti- 
tution-related activities,  in  violation  of  a  prostitution-related  offense. 

(c)  The  Mayor  shall  submit  to  the  Council,  as  part  of  the  annual  budget,  a 
requested  appropriation  for  expenditures  from  the  Fund. 

(Aug.  15,  1935,  49  Stat.  651,  ch.  546,  §  7,  as  added  Apr.  24,  2007,  D.C.  Law 
16-306,  §  211(c),  53  DCR  8610;  Nov.  6,  2010,  D.C.  Law  18-259,  §  4(2),  57  DCR 
5591.) 


Effect  of  amendments.  —  D  C.  Law  18-259 
rewrote  subsec.  (a),  which  had  read  as  follows: 
"(a)  There  is  established  a  fund  designated  as 
the  Anti-Prostitution  Vehicle  Impoundment 
Proceeds  Fund  ('Fund'),  which  shall  be  used  for 
the  purpose  set  forth  in  subsection  (b)  of  this 
section.  All  funds  collected  from  the  assessment 
of  civil  penalties,  booting,  towing,  impound- 
ment, and  storage  fees  pursuant  to  §  22-2723, 
and  any  and  all  interest  earned  on  those  funds, 
shall  be  deposited  into  the  Fund,  and  shall  be 
continually  available  for  the  uses  and  purposes 
set  forth  in  subsection  (b)  of  this  section,  subject 
to  authorization  by  Congress,  except  that  any 
unused  funds  remaining  in  the  Fund  on  Sep- 
tember 30th  of  each  fiscal  year  shall  revert  to 
the  General  Fund  of  the  District  of  Columbia." 

Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  211(c)  of  Omnibus 


Public  Safety  Emergency  Amendment  Act  of 
2006  (D.C.  Act  16-445,  July  19,  2006,  53  DCR 
6443). 

For  temporary  (90  day)  addition,  see  §  211(c) 
of  Omnibus  Public  Safety  Congressional  Re- 
view Emergency  Amendment  Act  of  2006  (D.C. 
Act  16-490,  October  18,  2006,  53  DCR  8686). 

For  temporary  (90  day)  addition,  see  §  211(c) 
of  Omnibus  Public  Safety  Congressional  Re- 
view Emergency  Amendment  Act  of  2007  (D.C. 
Act  17-10,  January  16,  2007,  54  DCR  1479). 

For  temporary  (90  day)  addition,  see  §  211(c) 
of  Omnibus  Public  Safety  Second  Congressio- 
nal Review  Emergency  Amendment  Act  of  2007 
(D.C.  Act  17-25,  April  19,  2007,  54  DCR  4036). 

Legislative  history  of  Law  16-306.  —  For 
Law  16-306,  see  notes  following  §  22-404. 

Legislative  history  of  Law  18-259.  —  For 
history  of  Law  18-259,  see  notes  under  §  22- 
2724. 


Subchapter  II.  Prostitution  Free  Zones. 

§  22-2731.  Prostitution  free  zones;  penalty. 

(a)  For  the  purposes  of  this  section,  the  term: 

(1)  "Chief  of  Pohce"  means  the  Chief  of  the  Metropohtan  Pohce  Depart- 
ment. 

(2)  "Disperse"  means  to  depart  from  the  designated  prostitution  free  zone 
and  not  to  reassemble  within  the  prostitution  free  zone  with  anyone  from  the 
group  ordered  to  depart  for  the  duration  of  the  zone. 

(3)  "Known  participant  in  prostitution  or  prostitution-related  offenses" 
means  a  person  who  has  been  convicted  in  any  court  in  any  jurisdiction  of  any 
violation  involving  prostitution  or  prostitution-related  offenses. 

(4)  "MPD"  means  the  Metropolitan  Police  Department. 
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(5)  "Prostitution"  shall  have  the  same  meaning  as  provided  in  §  22- 
2701.01(3). 

(6)  "Prostitution  free  zone"  means  public  space  or  public  property  in  an 
area  not  to  exceed  a  square  of  1000  feet  on  each  side  that  is  established 
pursuant  to  subsection  (b)  of  this  section. 

(7)  "Prostitution-related  offenses"  means  those  crimes  and  offenses  de- 
fined in  §  22-2701,  §  22-2703,  and  §  22-2723,  §  22-2701.01,  §  22-2704,  §§ 
22-2705  to  22-2712,  §§  22-2713  to  22-2720,  and  §  22-2722. 

(b)  (1)  The  Chief  of  Police  may  declare  any  public  area  a  prostitution  free 
zone  for  a  period  not  to  exceed  480  consecutive  hours.  The  Chief  of  Police  shall 
inform  his  commanders,  the  Mayor,  and  the  Council  of  the  declaration  of  a 
prostitution  free  zone. 

(2)  In  determining  whether  to  designate  a  prostitution  free  zone,  the 
Chief  of  Police  shall  find  the  following: 

(A)  The  occurrence  of  disproportionately  high  arrests  for  prostitution  or 
prostitution-related  offenses,  and  calls  for  police  service  because  of  prostitution 
or  prostitution-related  offenses  in  the  proposed  prostitution  free  zone  within 
the  preceding  6-month  period; 

(B)  Objective  evidence  or  verifiable  information  that  shows  that  dispro- 
portionately high  incidence  of  prostitution  or  prostitution-related  offenses  are 
occurring  on  public  space  or  public  property  within  the  proposed  prostitution 
free  zone;  and 

(C)  Any  other  verifiable  information  from  which  the  Chief  of  Police  may 
ascertain  whether  the  public  health  or  safety  is  endangered  by  prostitution  or 
prostitution-related  offenses  in  the  prostitution  free  zone. 

(c)  Upon  the  designation  of  a  prostitution  free  zone,  the  MPD  shall  mark 
each  block  within  the  prostitution  free  zone  by  using  barriers,  tape,  signs,  or 
police  officers  that  post  or  announce  the  following  information  in  the  immedi- 
ate area  of,  and  borders  around,  the  prostitution  free  zone: 

(1)  A  statement  that  it  is  unlawful  for  a  person  to  congregate  in  a  group  of 
2  or  more  persons  for  the  purposes  of  prostitution  or  prostitution-related 
offenses  within  the  boundaries  of  a  prostitution  free  zone,  and  fail  to  disperse 
after  being  instructed  to  disperse  by  a  uniformed  officer  of  the  MPD,  or  a 
non-uniformed  officer  of  the  MPD  upon  display  of  MPD  identification,  who 
reasonably  believes  the  person  is  congregating  for  the  purpose  of  engaging  in 
prostitution  or  prostitution-related  offenses; 

(2)  The  boundaries  of  the  prostitution  free  zone; 

(3)  A  statement  of  the  effective  dates  of  the  prostitution  free  zone 
designation;  and 

(4)  Any  other  additional  information  the  Chief  of  Police  provides. 

(d)  (1)  It  shall  be  unlawful  for  a  person  to  congregate  in  a  group  of  2  or  more 
persons  on  public  space  or  public  property  within  the  perimeter  of  a  prostitu- 
tion free  zone  established  pursuant  to  subsection  (b)  of  this  section  and 
thereafter  to  fail  to  disperse  after  being  instructed  to  disperse  by  a  uniformed 
officer  of  the  MPD,  or  a  non-uniformed  officer  of  the  MPD  upon  display  of  MPD 
identification,  who  reasonably  believes  the  person  is  congregating  for  the 
purpose  of  engaging  in  prostitution  or  prostitution-related  offenses. 
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(2)  In  making  a  determination  that  a  person  is  congregating  in  a  prosti- 
tution free  zone  for  the  purpose  of  engaging  in  prostitution  or  prostitution- 
related  offenses,  the  totahty  of  the  circumstances  involved  shall  be  considered. 
Among  the  circumstances  which  may  be  considered  in  determining  whether 
such  purpose  is  manifested  are: 

(A)  The  conduct  of  a  person  being  observed,  including  that  such  person 
is  behaving  in  a  manner  raising  a  reasonable  belief  that  the  person  is  engaging 
or  is  about  to  engage  in  prostitution  or  prostitution-related  offenses,  such  as: 

(i)  Repeatedly  beckoning  to,  stopping,  attempting  to  stop,  or  attempt- 
ing to  engage  passers-by  in  conversation  for  the  purpose  of  prostitution; 

(ii)  Stopping  or  attempting  to  stop  motor  vehicles  for  the  purpose  of 
prostitution;  or 

(iii)  Repeatedly  interfering  with  the  free  passage  of  other  persons  for 
the  purpose  of  prostitution; 

(B)  Information  from  a  reliable  source  indicating  that  a  person  being 
observed  routinely  engages  in  or  is  currently  engaging  in  prostitution  or 
prostitution-related  offenses  within  the  prostitution  free  zone; 

(C)  Physical  identification  by  an  officer  of  the  person  as  a  member  of  a 
gang  or  association  which  engages  in  prostitution  or  prostitution-related 
offenses; 

(D)  Knowledge  by  an  officer  that  the  person  is  a  known  participant  in 
prostitution  or  prostitution-related  offenses;  and 

(E)  Knowledge  by  an  officer  that  any  vehicle  involved  in  the  observed 
circumstances  is  registered  to  a  known  participant  in  prostitution  or  prostitu- 
tion-related offenses,  or  a  person  for  whom  there  is  an  outstanding  arrest 
warrant  for  a  crime  involving  prostitution  or  prostitution-related  offenses. 

(e)  Any  person  who  violates  this  section  shall,  upon  conviction,  be  subject  to 
a  fine  of  not  more  than  $300,  imprisonment  for  not  more  than  6  months,  or 
both. 

(f)  The  Attorney  General  for  the  District  of  Columbia,  or  his  or  her 
assistants,  shall  prosecute  all  violations  of  this  section. 

(Apr.  24,  2007,  D.C.  Law  16-306,  §  104,  53  DCR  8610;  Dec.  10,  2009,  D.C.  Law 
18-88,  §  212,  56  DCR  7413.) 


Effect  of  amendments.  —  D  C.  Law  18-88, 
in  subsec.  (b)(1),  substituted  "480  consecutive 
hours"  for  "240  consecutive  hours". 

Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  104  of  Omnibus  Public 
Safety  Emergency  Amendment  Act  of  2006 
(D.C.  Act  16-445,  July  19,  2006,  53  DCR  6443). 

For  temporary  (90  day)  addition,  see  §  104  of 
Omnibus  Public  Safety  Congressional  Review 
Emergency  Amendment  Act  of  2006  (D.C.  Act 

16-  490,  October  18,  2006,  53  DCR  8686). 

For  temporary  (90  day)  addition,  see  §  104  of 
Omnibus  Public  Safety  Congressional  Review 
Emergency  Amendment  Act  of  2007  (D.C.  Act 

17-  10,  January  16,  2007,  54  DCR  1479). 

For  temporary  (90  day)  addition,  see  §  104  of 
Omnibus  Public  Safety  Second  Congressional 


Review  Emergency  Amendment  Act  of  2007 
(D.C.  Act  17-25,  April  19,  2007,  54  DCR  4036). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  212  of  Omnibus  Public  Safety  and 
Justice  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-181,  August  6,  2009,  56  DCR 
6903). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  212  of  Omnibus  Public  Safety  and 
Justice  Congressional  Review  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-227,  Oc- 
tober 21,  2009,  56  DCR  8668). 

For  temporary  (90  day)  addition  of  sections, 
see  §§  202  and  203  of  PubHc  Safety  Legislation 
Sixty-Day  Layover  Emergency  Amendment  Act 
of  2010  (D.C.  Act  18-693,  January  18,  2011,  58 
DCR  640). 
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For  temporary  (90  day)  addition  of  sections, 
see  §§  202  and  203  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 
19-45,  April  20,  2011,  58  DCR  3701). 

Legislative  history  of  Law  16-306.  —  Law 
16-306,  the  "Omnibus  Public  Safety  Amend- 
ment Act  of  2006",  was  introduced  in  Council 
and  assigned  Bill  No.  16-247,  which  was  re- 


ferred to  Committee  on  the  Judiciary.  The  Bill 
was  adopted  on  first  and  second  readings  on 
June  6,  2006,  and  October  3,  2006,  respectively 
Signed  by  the  Mayor  on  October  17,  2006,  it 
was  assigned  Act  No.  16-482  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  16-306  became  effective  on  April  24,  2007. 

Legislative  history  of  Law  18-88.  —  For 
Law  18-88,  see  notes  following  §  22-404. 
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Chapter  2 7 A.  Protest  Targeting  a  Residence. 

Sec. 

22-2751.  Definitions. 

22-2752.  Engaging  in  an  unlawful  protest  tar- 
geting a  residence. 

§  22-2751.  Definitions. 

For  the  purposes  of  this  chapter,  the  term: 

(1)  "Demonstration"  means  marching,  congregating,  standing,  parading, 
demonstrating,  or  patrolHng  by  one  or  more  persons,  with  or  without  signs,  for 
the  purpose  of  persuading  one  or  more  individuals,  or  the  pubHc,  or  to  protest 
some  action,  attitude,  or  behef. 

(2)  "Mask"  means  a  covering  for  the  face  or  part  of  the  face  whereby  the 
identity  of  the  wearer  is  disguised.  The  term  "Mask"  shall  not  include  clothing 
worn  for  the  purpose  of  providing  protection  from  the  elements  nor  clothing 
worn  as  a  religious  covering. 

(3)  "Residence"  means  a  building  or  structure,  but  not  a  hotel,  used  or 
designed  to  be  used,  in  whole  or  in  part,  as  a  living  or  a  sleeping  place  by  one 
or  more  human  beings. 

(May  26,  2011,  D.C.  Law  18-374,  §  2,  58  DCR  715.) 

Legislative  history  of  Law  18-374.  —  Law  on  November  23,  2010,  and  December  7,  2010, 
18-374,  the  "Residential  Tranquility  Act  of  respectively.  Signed  by  the  Mayor  on  January 
2010",  was  introduced  in  Council  and  assigned  19,  2011,  it  was  assigned  Act  No.  18-696  and 
Bill  No.  18-63,  which  was  referred  to  the  Com-  transmitted  to  both  Houses  of  Congress  for  its 
mittee  on  Public  Safety  and  the  Judiciary.  The  review.  D.C.  Law  18-374  became  effective  on 
Bill  was  adopted  on  first  and  second  readings     May  26,  2011. 

§  22-2752.  Engaging  in  an  unlawful  protest  targeting  a 
residence. 

(a)  (1)  It  is  unlawful  for  a  person,  as  part  of  a  group  of  3  or  more  persons,  to 
target  a  residence  for  purposes  of  a  demonstration: 

(A)  Between  10:00  p.m.  and  7:00  a.m.; 

(B)  While  wearing  a  mask;  or 

(C)  Without  having  provided  the  Metropolitan  Police  Department  noti- 
fication of  the  location  and  approximate  time  of  the  demonstration. 

(2)  The  notification  required  by  paragraph  (1)(C)  of  this  subsection  shall 
be  provided  in  writing  to  the  operational  unit  designated  for  such  purpose  by 
the  Chief  of  Police  not  less  than  2  hours  before  the  demonstration  begins.  The 
Metropolitan  Police  Department  shall  post  on  its  website  the  e-mail  and 
facsimile  number  by  which  the  operational  unit  may  be  notified  24  hours  a  day, 
and  the  address  to  which  notification  may  be  hand  delivered,  as  an  alternative, 
during  business  hours. 

(b)  A  person  who  violates  this  section  shall  be  guilty  of  a  misdemeanor  and, 
upon  conviction,  fined  not  more  than  $500  or  imprisoned  for  not  more  than  90 
days. 

(May  26,  2011,  D.C.  Law  18-374,  §  3,  58  DCR  715.) 


804 


Protest  Targeting  a  Residence  §  22-2752 

Legislative  history  of  Law  18-374.  —  For 

history  of  Law  18-374,  see  notes  under  §  22- 
2751. 
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Chapter  28.  Robbery. 

Sec.  Sec. 

22-2801.  Robbery.  22-2803.  Carjacking. 

22-2802.  Attempt  to  commit  robbery. 

§  22-2801.  Robbery. 

Whoever  by  force  or  violence,  whether  against  resistance  or  by  sudden  or 
stealthy  seizure  or  snatching,  or  by  putting  in  fear,  shall  take  from  the  person 
or  immediate  actual  possession  of  another  an5^hing  of  value,  is  guilty  of 
robbery,  and  any  person  convicted  thereof  shall  suffer  imprisonment  for  not 
less  than  2  years  nor  more  than  15  years. 

(Mar.  3,  1901,  31  Stat.  1322,  ch.  854,  §  810;  Dec.  27,  1967,  81  Stat.  737,  Pub. 
L.  90-226,  title  VI,  §  603.) 


Cross  references.  —  Armed  offenses,  addi- 
tional penalty  for  committing  crime  when 
armed,  see  §§  22-4501  and  22-4502. 

Burglary,  see  §  22-801  et  seq. 

Grave  robbery,  see  §  22-3303. 

Larceny  and  receiving  stolen  goods,  see  §  22- 
3201  et  seq. 

Murder  after  person  has  been  convicted  of 
crime  of  violence,  minimum  sentence,  see  §  24- 
403. 


Receiving  stolen  property,  see  §  22-3232. 
Senior  citizen  victims,  enhanced  penalty  for 
crimes  committed  against,  see  §  22-3601. 
Theft,  see  §  22-3211. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  11-502,  22-2802,  and  23 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2901. 

1973  Ed.,  §  22-2901. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 

— Acts  and  declarations  of  codefendants,  ad- 
missibility of  evidence. 

— Admissions  by  accused,  admissibility  of  evi- 
dence. 

— Circumstances  and  condition  of  person 
robbed,  admissibility  of  evidence. 

— Confessions,  admissibility  of  evidence. 

— Declarations  by  accused,  admissibility  of  ev- 
idence. 

— Demonstrative  evidence,  admissibility  of  ev- 
idence. 

— Documentary  evidence,  admissibility  of  evi- 
dence. 

— Evidence  founded  on  hearsay,  admissibility 
of  evidence. 

— Evidence  wrongfully  obtained,  admissibility 
of  evidence. 

— Excited  utterance  exception,  admissibility  of 
evidence. 

— Expert  testimony,  admissibility  of  evidence. 
— Harmless  or  reversible  error,  admissibility  of 
evidence. 

— Hearsay,  admissibility  of  evidence. 
— Identity  of  accused,  admissibility  of  evidence. 
— Identity  of  persons  or  things,  admissibility  of 
evidence. 


— In  general. 

— Juvenile  proceedings,  admissibility  of  evi- 
dence. 

— Opinion  evidence,  admissibility  of  evidence. 
— Other  offenses,  admissibility  of  evidence. 
— Relevancy,  admissibility  of  evidence. 
— Res  gestae,  admissibility  of  evidence. 
— Subsequent  incriminating  or  exculpatory  cir- 
cumstances, admissibility  of  evidence. 
Argument  and  conduct  of  counsel. 
Arrest. 
Common  law. 

Conclusiveness  of  adjudication. 
Constitutional  rights  of  accused. 
Construction  and  application. 
Construction  with  federal  law. 
Counsel  for  accused. 

— Adequacy  of  representation,  counsel  for  ac- 
cused. 

— Critical  time,  counsel  for  accused. 

— Deprivation  or  allowance  of  counsel. 

— Joint  representation  of  codefendants,  counsel 

for  accused. 
Counsel  for  prosecution. 
Defenses,  generally. 
Discovery. 
Double  jeopardy. 

Effect  of  proceedings  after  attachment  of  jeop- 
ardy. 
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Fair  trial. 

Harmless  or  reversible  error,  generally. 
Indictment  or  information. 
— ^Amendment,  indictment  or  information. 
— Description  of  property,  indictment  or  infor- 
mation. 

— Different  offense  included  in  offense  charged, 
indictment  or  information. 

— Force  and  putting  in  fear,  indictment  or  in- 
formation. 

— Harmless  or  reversible  error,  indictment  or 

information. 
— In  general. 

— Intent,  indictment  or  information. 

— Issues,  proof,  and  variance,  indictment  or 
information. 

— Joinder  of  parties  or  trial,  indictment  or 
information. 

— Juvenile  proceedings,  indictment  or  informa- 
tion. 

— Ownership  and  possession  of  property,  indict- 
ment or  information. 
Insanity,  incapacity,  or  incompetency. 
Instructions. 

— ^Applicability  to  issues  and  evidence,  instruc- 
tions. 

— ^Attempts  and  assaults,  instructions. 

— Definitions  of  offense,  instructions. 

— Grade  or  degree  of  offense,  instructions. 

— Harmless  or  reversible  error,  instructions. 

— In  general. 

— Intent,  instructions. 

— Issues  relating  to  jury  trial,  instructions. 

— Necessity  and  sufficiency,  instructions. 

— Presentation  and  reservation  of  grounds  for 

review,  instructions. 
— Province  of  jury,  instructions. 
— Requests  for  instructions. 
Joint  or  separate  trial  of  charges. 
Joint  or  separate  trials  of  codefendants. 
Jurisdiction. 

Juvenile  proceedings,  generally. 
Merger  of  offenses. 
Nature  and  elements  of  robbery. 
Nature  and  elements  of  related  offenses — In 
general. 

— Assault  with  intent  to  rob,  nature  and  ele- 
ments of  related  offenses. 

— Degrees,  nature  and  elements  of  robbeiy. 

— Different  offenses  in  same  transaction,  na- 
ture and  elements  of  related  offenses. 

— Force,  nature  and  elements  of  robbery. 

— In  general. 

— Intent,  nature  and  elements  of  robbery. 
— Kidnapping,  nature  and  elements  of  related 
offenses. 

— Larceny,  nature  and  elements  of  related  of- 
fenses. 

— Property  subject  of  robbery,  nature  and  ele- 
ments of  robbery. 

— Stealth,  nature  and  elements  of  robbery. 

— Taking  from  person  or  presence  of  another, 
nature  and  elements  of  robbery. 


— Taking  generally,  nature  and  elements  of 

robbery. 
New  trial. 

Persons  liable,  generally. 
Plea. 

Post-conviction  bail. 

Preliminary  proceeding. 

Presumptions  and  burden  of  proof. 

— Defenses,  presumptions  and  burden  of  proof. 

— In  general. 

— Intent,  presumptions  and  burden  of  proof. 

— Juvenile  proceedings,  presumptions  and  bur- 
den of  proof. 

Purposes  and  legislative  intent. 

Questions  of  law  and  fact. 

— Credibility  of  witnesses,  questions  of  law  and 
fact. 

— Defenses,  questions  of  law  and  fact. 
— In  general. 

— Sufficiency  of  evidence  to  bring  to  jury,  ques- 
tions of  law  and  fact. 
Review. 

— Determination  and  disposition,  review. 
— In  general. 

— Juvenile  proceedings,  review. 

— Presentation  and  reservation  of  grounds  for 

review. 
— Scope  of  review. 
— Standard  of  review,  review. 
Search  and  seizure. 
Sentence  and  punishment. 
Speedy  trial. 
Validity 

Verdict  and  findings  of  fact. 

Weight  and  sufficiency  of  evidence. 

— Assault  with  intent  to  rob,  weight  and  suffi- 
ciency of  evidence. 

— Circumstantial  evidence,  weight  and  suffi- 
ciency of  evidence. 

— Conclusiveness  of  evidence  on  party  intro- 
ducing it,  weight  and  sufficiency  of  evidence. 

— Corroboration,  weight  and  sufficiency  of  evi- 
dence. 

— Dangerous  or  deadly  weapon,  weight  and 
sufficiency  of  evidence. 

— Degree  or  classification  of  offense,  weight  and 
sufficiency  of  evidence. 

— Description,  value  and  ownership  of  property, 
weight  and  sufficiency  of  evidence. 

— Effect  of  possession  of  stolen  property,  weight 
and  sufficiency  of  evidence. 

— Felony-murder,  weight  and  sufficiency  of  ev- 
idence. 

— Force  and  putting  in  fear,  weight  and  suffi- 
ciency of  evidence. 

— Identity  of  accused,  weight  and  sufficiency  of 
evidence. 

— In  general. 

— Insanity  or  other  incapacity,  weight  and  suf- 
ficiency of  evidence. 

— Intent,  weight  and  sufficiency  of  evidence. 

— Juvenile  proceedings,  weight  and  sufficiency 
of  evidence. 
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— Kidnapping,  weight  and  sufficiency  of  'evi- 
dence. 

— Multiple  offenses,  weight  and  sufficiency  of 
evidence. 

— Persons  liable,  weight  and  sufficiency  of  evi- 
dence. 

Witnesses  and  examination  of  witnesses. 

— Competency;  capacity  and  qualifications,  wit- 
nesses and  examination  of  witnesses. 

— Confrontation  of  witnesses,  witnesses  and 
examination  of  witnesses. 

— Credibility  and  impeachment  generally,  wit- 
nesses and  examination  of  witnesses. 

— Cross-examination,  witnesses  and  examina- 
tion of  witnesses. 

— Harmless  or  reversible  error,  witnesses  and 
examination  of  witnesses. 

— In  general. 

— Re-examination  and  rebuttal,  witnesses  and 
examination  of  witnesses. 

— Self-incrimination,  witnesses  and  examina- 
tion of  witnesses. 

— Subpoena  duces  tecum,  witnesses  and  exam- 
ination of  witnesses. 

Admissibility  of  evidence. 

—  Acts  and  declarations  of  codefendants, 

admissibility  of  evidence. 

Codefendant's  prior  inconsistent  statement 
denying  that  he  knew  defendant  had  no  proba- 
tive value  against  defendant  in  armed  robbery 
prosecution.  D.C.  Code  1981,  §§  22-2901,  22- 
3202.  Hordge  v.  United  States,  545  A.2d  1249, 
1988  D.C.  App.  LEXIS  125  (1988). 

—  Admissions  by  accused,  admissibility  of 

evidence. 

In  armed  robbery  prosecution,  inculpatory 
admissions  made  by  defendant  were  suffi- 
ciently corroborated  to  support  conviction.  18 
U.S.C.  §  2113(a,  d);  D.C.  Code  §§  22-2901, 
22-3202.  United  States  v  Johnson,  589  F.2d 
716,  1978  U.S.  App.  LEXIS  7184  (C.A.D.C. 
1978). 

In  armed  robbery  prosecution,  defendant's 
corroborated  admissions  to  codefendant  could 
be  used  to  corroborate  defendant's  admissions 
to  police  officer.  18  U.S.C.  §  2113(a,  d);  D.C. 
Code  §§  22-2901,  22-3202.  United  States  v 
Johnson,  589  F.2d  716,  1978  U.S.  App.  LEXIS 
7184  (C.A.D.C.  1978). 

Prosecution  would  not  be  entitled  to  use 
defendant's  testimony  in  support  of  motion  to 
suppress  evidence  affirmatively  at  trial.  U.S. 
Const.  Amend.  4;  D.C.  Code  §  22-2901. 
Pendergrast  v  United  States,  416  F.2d  776, 
1969  U.S.  App.  LEXIS  9121  (C.A.D.C.  1969), 
writ  of  certiorari  denied  by  395  U.S.  926,  89  S. 
Ct.  1782,  23  L.  Ed.  2d  243,  1969  U.S.  LEXIS 
1562  (1969). 

Confessions  and  admissions  made  by  juve- 
niles to  police  and  to  robbery  victim  at  police 
station  were  properly  excluded  on  trial  of  juve- 


niles following  waiver  of  jurisdiction  by  juvenile 
court  and  transfer  to  district  court  for  trial. 
D.C.  Code  1961,  §§  11-914,  22-2901;  18  U.S.C. 
§  5010(c).  Edwards  v  United  States,  330  F.2d 
849,  1964  U.S.  App.  LEXIS  6079  (C.A.D.C. 
1964). 

A  defendant's  failure  to  object  to  or  deny  a 
codefendant's  statements  at  time  they  were 
made  is  especially  probative  of  defendant's  ac- 
quiescence if  they  are  made  in  presence  of  a 
third  party  who  was  not  an  accomplice  in  the 
crime.  D.C.  Code  §§  22-1801(a),  22-2401,  22- 
2901.  Brown  v  United  States,  464  A.2d  120, 
1983  D.C.  App.  LEXIS  437  (1983). 

—  Circumstances  and  condition  of  person 
robbed,  admissibility  of  evidence. 

Where  there  was  proper  pretrial  ruling  that 
in  view  of  defendant's  acquittal  on  first  trial  of 
murder  charge  no  mention  should  be  made  of 
robbery  victim's  death  at  second  trial,  court  did 
not  err  in  permitting  testimony  as  to  all  events 
leading  up  to  victim's  death  including  testi- 
mony as  to  defendant's  wielding  of  knife  and  to 
blood  found  in  the  victim's  apartment,  since  the 
challenged  testimony  described  what  was  un- 
deniably a  part  of  the  circumstances  at  victim's 
apartment  and  did  have  some  bearing  on  the 
armed  robbery  count  charged  in  indictment. 
United  States  v.  Sarvis,  523  F2d  1177,  1975 
U.S.  App.  LEXIS  11825  (C.A.D.C.  1975). 

Probative  value  of  evidence  of  defendant's 
heroin  addiction  to  place  what  happened  at  the 
crime  scene  in  an  understandable  context  was 
substantially  outweighed  by  the  prejudicial  ef- 
fect its  admission  would  have  for  defendant, 
such  that  the  evidence  was  inadmissible  for 
this  purpose,  in  prosecution  for  burglary,  rob- 
bery, kidnapping,  and  felony  murder;  jury  did 
not  need  the  drug-addiction  evidence  to  derive 
a  coherent  story  of  the  evidence,  in  that  even 
without  the  evidence  of  drug  addiction,  the 
evidence  suggested  that  the  crimes  likely  were 
the  acts  of  a  desperate  person,  and  it  did  not 
appear  that  the  drug-addiction  evidence  would 
be  indispensable  to  the  jury's  understanding  of 
the  charged  offenses.  U.S.  v.  Morton,  2012  WL 
3242844  (2012). 

Remand  was  required  for  trial  court  to  con- 
duct anew  its  discretionary  balancing  of  the 
probative  value  of  the  evidence  of  defendant's 
heroin  addiction  as  corroborative  of  inferences 
that  pointed  to  defendant  as  the  perpetrator 
against  its  prejudicial  effect,  in  prosecution  for 
burglary,  robbery,  kidnapping,  and  felony  mur- 
der; defendant's  addiction  had  probative  value 
as  corroborative  of  defendant's  identity  as  the 
perpetrator,  while  evidence  of  his  addiction 
might  be  reflective  of  his  character  and  might 
suggest  that  he  had  criminal  propensities,  the 
relevance  of  the  evidence  was  logically  indepen- 
dent of  those  possibilities,  and  a  fuller  assess- 
ment by  trial  court  of  probative  value  of  the 
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evidence  could  affect  its  balancing  of  probative 
value  against  prejudicial  effect.  U.S.  v.  Morton, 
2012  WL  3242844  (2012). 

—  Confessions,  admissibility  of  evidence. 

Principle  that,  in  cases  involving  tangible 
corpus  delicti  where  fact  that  crime  has  been 
committed  can  be  shown  without  identifying 
perpetrator,  there  need  be  no  link,  outside  of 
confession,  between  the  injury  and  accused  who 
admits  having  inflicted  it  extends  to  crime  of 
armed  robbery  18  U.S.C.  §  2113(a,  d);  D.C. 
Code  §§  22-2901,  22-3202.  United  States  v 
Johnson,  589  F.2d  716,  1978  U.S.  App.  LEXIS 
7184  (C.A.D.C.  1978). 

Under  totality  of  circumstances,  including 
fact  that  minor  was  four  months  short  of  his 
18th  birthday  when  arrested  and  was  "some- 
what sophisticated"  at  least  as  far  as  his  expe- 
rience with  law  enforcement  was  concerned 
and  that  he  voluntarily  accompanied  police  and 
was  never  restrained,  threatened  or  coerced 
and  was  repeatedly  informed  of  his  constitu- 
tional rights,  and  in  view  of  trial  court's  find- 
ings that  he  understood  those  rights  and  was 
attempting  to  outsmart  the  police,  mere  fact 
that  officers  led  him  to  believe  that  evidence 
against  him  was  stronger  than  it  was  did  not 
invalidate  his  confession  of  guilt  of  robbery. 
D.C.  Code  §  22-2901.  In  re  D.  A.  S.,  391  A.2d 
255,  1978  D.C.  App.  LEXIS  560  (1978). 

—  Declarations  by  accused,  admissibility 

of  evidence. 

Where  certain  challenged  evidence,  in  a  rob- 
bery prosecution,  was  not  shown  to  have  con- 
sisted of  statements  made  during  illegal  deten- 
tion and  did  not  result  from  police 
interrogation,  it  could  not  be  deemed  inadmis- 
sible. D.C.  Code  1951,§  22-2901.  Rogers  v  U.S., 
263  F.2d  902,  1959  U.S.  App.  LEXIS  4387 
(C.A.D.C.  1959). 

—  Demonstrative  evidence,  admissibility 

of  evidence. 

Where  robbery  victim  testified  that  shotgun 
found  in  defendant's  apartment  was  similar  to 
the  shotgun  which  one  of  the  robbers  had, 
informant  testified  that  the  shotgun  belonged 
to  defendant  and  that  defendant  had  it  when  he 
left  the  apartment  with  another  person  to  com- 
mit the  robbery,  the  shotgun  was  properly  ad- 
mitted into  evidence  in  prosecution  for  armed 
robbery  D.C.  Code  §§  22-502,  22-2901,  22- 
3202(a).  United  States  v  Jackson,  509  F.2d  499, 
1974  U.S.  App.  LEXIS  5687  (C.A.D.C.  1974). 

In  prosecution  on  several  counts  arising  from 
the  robbery  of  a  mail  truck,  the  admission  in 
evidence  of  a  .38-caliber  pistol  was  proper, 
where  a  government  witness  testified  that  the 
pistol  belonged  to  one  of  the  defendants  and 
was  carried  by  him  during  the  robbery.  18 
U.S.C.  §  2114;  D.C.  Code  §§  22-2901,  22-3202. 


United  States  v  Jackson,  509  F.2d  499,  1974 
U.S.  App.  LEXIS  5687  (C.A.D.C.  1974). 

Defendant  was  properly  precluded  from  sub- 
mitting a  tape  recording  of  his  voice  as  an 
exemplar,  which  he  proffered  to  counter  prose- 
cution's submitting  recording  of  the  armed  rob- 
bery that  was  taped  by  the  police;  government 
did  not  use  police  tape  to  identify  defendant, 
but,  rather,  tape  was  merely  a  rebroadcast  of 
police  officer's  testimony  of  how  the  robbery 
occurred.  Taylor  v  United  States,  759  A.2d  604, 
2000  D.C.  App.  LEXIS  221  (2000). 

Five  .38  caliber  cartridges  found  in  defen- 
dant's apartment  were  admissible  as  non-Drew 
evidence  that  defendant  had  gun  of  caliber  that 
fired  bullet  that  killed  victim,  and  that  the 
silver-colored  revolver  that  witnesses  saw  de- 
fendant wield  was  indeed  that  weapon.  D.C. 
Code  1981,  §§  22-2401,  22-2901,  22-3202. 
Busey  v  United  States,  747  A.2d  1153,  2000 
D.C.  App.  LEXIS  63  (2000). 

—  Documentary  evidence,  admissibility  of 

evidence. 

In  prosecution  for  robbery  of  taxi  driver, 
police  officer's  report  and  radio  broadcast  tran- 
script were  properly  admissible,  on  behalf  of 
defendant,  as  business  records,  on  showing  of 
their  trustworthiness.  18  U.S.C.  §§  1732, 
1732(a);  Federal  Rules  of  Evidence,  rule  803(6), 
18  U.S.C;  D.C.  Code  §§  22-2901,  22-3202. 
United  States  v  Smith,  521  F2d  957,  1975  U.S. 
App.  LEXIS  12262  (C.A.D.C.  1975). 

Trial  court  did  not  abuse  its  discretion  in 
admitting  postmortem  photograph  of  robbery, 
rape,  and  murder  victim,  in  view  of  fact  that 
photograph  identified  victim  and  showed  ex- 
tent of  her  injuries  and,  hence,  had  probative 
value  and  was  not  introduced  solely  to  inflame 
jury.  D.C.  Code  1981,  §§  22-2401,  22-2801,  22- 
2901.  Leasure  v  United  States,  458  A.2d  726, 
1983  D.C.  App.  LEXIS  337  (1983). 

Fact  that  police  officer,  who  assertedly  recop- 
ied  form  containing  his  recording  of  complain- 
ant's description  of  robbers  for  purpose  of  cor- 
recting misspellings,  destroyed  the  original 
form,  did  not  require  that  complainant's  testi- 
mony be  stricken  in  armed  robbery  prosecution, 
in  light  of  fact  that  no  issue  of  identification 
was  raised  and  that  no  bad  faith  on  part  of 
officer  was  shown.  D.C.  Code  §§  22-2901,  22- 
3202;  18  U.S.C.  §  3500.  Jones  v  United  States, 
362  A.2d  718,  1976  D.C.  App.  LEXIS  349 
(1976). 

—  Evidence  founded  on  hearsay,  admissi- 

bility of  evidence. 

In  prosecution  for  armed  robbery  and  felony- 
murder, police  detective  was  properly  allowed 
to  testify  that  he  received  over  telephone  the 
serial  number  of  gun  sold  by  defendant  and 
what  the  serial  number  was,  same  being  ex- 
tremely reliable  evidence  such  as  that  consti- 
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tuting  extrajudicial  identification  testimony 
which  is  admissible  as  substantive  evidence. 
D.C.  Code  1981,  §§  22-2401,  22-2901,  22-3202. 
Tribble  v.  United  States,  447  A.2d  766,  1982 
D.C.  App.  LEXIS  380  (1982). 

—  Evidence  wrongfully  obtained,  admissi- 

bility of  evidence. 

Poisonous  fruit  doctrine  could  not  be  applied 
so  far  as  to  exclude  identification  testimony  of 
victims  in  robbery  prosecution,  where  there 
was  an  adequate  independent  source  for  the 
evidence,  despite  claim  that  absent  the  illegal 
arrest  and  detention  of  defendant  his  identity 
would  have  remained  unknown  and  there 
would  have  been  no  opportunity  for  the  in-court 
identifications.  D.C.  Code  §§  16-2301(3)(A),  22- 
2901,  18  U.S.C.  §  5010(a);  U.S.  Const.  Amend. 
4.  Crews  v.  United  States,  369  A.2d  1063,  1977 
D.C.  App.  LEXIS  425  (1977). 

Even  if  in-court  identifications  by  robbery 
victims  were  causally  related  to  defendant's 
unlawful  arrest,  such  evidence  was  properly 
admitted  where  police  misconduct  consisted  of 
arresting  and  detaining  defendant  for  approxi- 
mately one  hour  on  basis  of  information  which 
fell  short  of  constituting  probable  cause  with 
respect  to  the  robberies  but  their  suspicions  as 
to  defendant's  involvement  in  the  robberies  and 
his  possible  truancy  were  soundly  based  and 
defendant  had  been  released  soon  after  he  had 
been  photographed  and  it  was  determined  that 
he  was  not  a  truant.  D.C.  Code  §  22-2901;  U.S. 
Const.  Amend.  4.  Crews  v.  United  States,  369 
A.2d  1063,  1977  D.C.  App.  LEXIS  425  (1977). 

—  Excited  utterance  exception,  admissi- 

bility of  evidence. 

Testimony  of  police  officer  concerning  account 
of  armed  robbery  provided  to  him  by  victim  was 
not  admissible  under  excited  utterance  excep- 
tion to  rule  against  hearsay;  officer  described 
victim  as  "upset,"  "excited,"  "shaken,"  and 
"afraid,"  but  none  of  these  adjectives  of  victim's 
state  of  mind  established,  or  significantly  ad- 
dressed, critical  element  of  spontaneity  on 
which  theory  of  excited  utterance  exception 
was  based,  there  was  no  showing  that  victim 
remained  under  spell  of  robbery's  effect,  or  that 
her  reflective  faculties  had  been  stilled,  or  her 
control  over  them  removed.  Odemns  v.  United 
States,  901  A.2d  770,  2006  D.C.  App.  LEXIS 
352  (2006). 

Spontaneity  and  lack  of  opportunity  for  re- 
flection constitute  the  key  elements  for  pur- 
poses of  determining  applicability  of  excited 
utterance  exception  to  rule  against  hearsay, 
and  before  admitting  an  out-of-court  statement 
under  this  exception,  the  judge  must  be  as- 
sured, i.e.,  fully  confident,  that  these  require- 
ments have  been  satisfied.  Odemns  v.  United 
States,  901  A.2d  770,  2006  D.C.  App.  LEXIS 
352  (2006). 


The  decisive  factor  in  determining  admission 
of  declarations  relating  to  a  violent  crime  made 
by  the  victim  shortly  after  its  occurrence  is  that 
circumstances  reasonably  justify  the  conclusion 
that  the  remarks  were  not  made  under  the 
impetus  of  refiection;  stated  another  way,  the 
critical  factor  is  that  the  declaration  was  made 
within  a  reasonably  short  period  of  time  after 
the  occurrence  so  as  to  assure  that  the  de- 
clarant has  not  reflected  upon  his  statement  or 
premeditated  or  constructed  it.  Odemns  v. 
United  States,  901  A.2d  770,  2006  D.C.  App. 
LEXIS  352  (2006). 

Elements  of  excited  utterance  exception  to 
rule  against  hearsay  are:  (1)  presence  of  a 
serious  occurrence  which  causes  a  state  of  ner- 
vous excitement  or  physical  shock  in  the  de- 
clarant, (2)  a  declaration  made  within  a  reason- 
ably short  period  of  time  after  the  occurrence  so 
as  to  assure  that  the  declarant  has  not  reflected 
upon  his  statement  or  premeditated  or  con- 
structed it,  and  (3)  presence  of  circumstances, 
which  in  their  totality  suggest  spontaneity  and 
sincerity  of  the  remark.  Odemns  v.  United 
States,  901  A.2d  770,  2006  D.C.  App.  LEXIS 
352  (2006). 

What  constitutes  a  spontaneous  utterance 
for  purposes  of  exception  to  rule  against  hear- 
say for  spontaneous  or  excited  utterances  de- 
pends upon  the  facts  peculiar  to  each  case  and 
such  utterance  is  admitted  in  the  exercise  of 
sound  judicial  discretion  which  is  not  disturbed 
on  appeal  unless  clearly  erroneous.  Odemns  v. 
United  States,  901  A.2d  770,  2006  D.C.  App. 
LEXIS  352  (2006). 

—  Expert  testimony,  admissibility  of  evi- 
dence. 

That  witness,  a  psychologist,  was  not  a  psy- 
chiatrist was  not  alone  sufficient  ground  to 
refuse  his  testimony  that  defendant  could  not 
control  his  behavior  on  dates  of  two  robberies 
and  that  codefendant's  influence  over  defen- 
dant, in  context  of  latter's  mental  illness,  led  to 
his  participation  in  the  offenses.  18  U.S.C. 
§  2113;  D.C.  Code  §§  22-2901,  22-3202.  United 
States  V.  Caldwell,  543  F.2d  1333,  1974  U.S. 
App.  LEXIS  5417  (C.A.D.C.  1974),  writ  of  cer- 
tiorari denied  by  423  U.S.  1087,  96  S.  Ct.  877, 
47  L.  Ed.  2d  97,  1976  U.S.  LEXIS  1234  (1976). 

Without  knowledge  that  codefendant  exerted 
influence  over  defendant  in  relation  to  commis- 
sion of  crimes  charged,  witness,  a  psychologist, 
had  no  factual  basis  for  opinion  that  defendant 
could  not  control  his  behavior  on  dates  of  the 
two  robberies  and  that  codefendant's  influence 
over  defendant  in  context  of  latter's  mental 
illness  led  to  his  participation  in  the  offenses. 
18  U.S.C.  §  2113;  D.C.  Code  §§  22-2901,  22- 
3202.  United  States  v.  Caldwell,  543  F.2d  1333, 
1974  U.S.  App.  LEXIS  5417  (C.A.D.C.  1974), 
writ  of  certiorari  denied  by  423  U.S.  1087,  96  S. 
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Ct.  877,  47  L.  Ed.  2d  97,  1976  U.S.  LEXIS  1234 
(1976). 

In  robbery  prosecution,  in  which  store  detec- 
tive testified  that  he  saw  defendant  and  co- 
defendant  enter  store  together  and  saw  defen- 
dant bump  shopper  while  co-defendant  opened 
pocketbook  and  removed  wallet,  trial  court  did 
not  abuse  discretion  in  admitting  expert  testi- 
mony on  modus  operandi  of  pickpockets.  D.C. 
Code  §  22-2901.  United  States  v  Jackson,  425 
F.2d  574,  1970  U.S.  App.  LEXIS  10401 
(C.A.D.C.  1970). 

Trial  court's  exclusion  of  robbery  defendant's 
proffered  expert  testimony  on  eyewitness  iden- 
tification did  not  violate  his  constitutional  right 
to  present  a  defense,  as  defendant  made  an 
extensive  presentation  of  his  theory  of  misiden- 
tification  through  argument  and  a  witness; 
witness  corroborated  defendant's  argument  of 
misidentification  by  stating  that  victim's  book 
of  checks  and  cell  phone  were  given  to  her  by 
two  people  other  than  defendant,  defendant 
conducted  ample  cross-examination  of  victim 
on  her  ability  to  observe  the  face  of  her  assail- 
ant, and  defense  counsel  stated  during  closing 
argument  that  stranger  identification  was  less 
reliable,  and  that  victim  did  not  have  enough 
time  to  observe  defendant  and  focused  on  gun 
instead.  Patterson  v.  United  States,  37  A.3d 
230,  2012  D.C.  App.  LEXIS  64  (2012),  amended 
by,  opinion  withdrawn  in  part  by  56  A.3d  1152, 
2012  D.C.  App.  LEXIS  502  (D.C.  2012). 

In  proceeding  in  which  accused  was  convicted 
of  armed  robbery  and  possession  of  a  prohibited 
weapon,  exclusion  of  psychology  professor's 
proffered  testimony  including  testimony  that 
"eye-witness  [sic]  identification  is... not  as  sim- 
ple as  it  is  assumed  to  be...,"  that  scientific 
literature  supported  conclusion  that  one  under 
stress  does  not  make  as  good  an  observation  as 
one  not  under  stress,  that  once  a  person  pub- 
licly announced  an  opinion,  he  would  be  moti- 
vated to  maintain  it  and  that  suggestions  from 
a  person  in  authority  could  have  a  considerable 
effect  on  identification  process  was  not  an 
abuse  of  discretion.  D.C.  Code  §§  22-2901,  22- 
3202,  22-32 14(b).  Dyas  v.  United  States,  376 
A.2d  827,  1977  D.C.  App.  LEXIS  359  (1977), 
writ  of  certiorari  denied  by  434  U.S.  973,  98  S. 
Ct.  529,  54  L.  Ed.  2d  464,  1977  U.S.  LEXIS 
4183  (1977). 

—  Harmless  or  reversible  error,  admissi- 
bility of  evidence. 

Where  identification  by  complaining  witness 
in  robbery  prosecution  was  extremely  strong, 
claimed  inconsistency  between  his  testimony 
and  police  report  and  transcript  of  police  radio 
broadcast  was  not  so  significant  as  to  make 
erroneous  exclusion  of  such  documents  prejudi- 
cial, nor  would  trial  court's  exercise  of  discre- 
tion to  deny  jury's  request  to  see  police  report 
necessarily  have  been  prejudicial,  but  where 


trial  court  denied  jury's  request  because  trial 
court  believed  documents  were  inadmissible, 
and  thus  did  not  exercise  discretion,  error  was 
prejudicial.  D.C.  Code  §§  22-2901,  22-3202;  18 
U.S.C.  §  1732(a).  United  States  v  Smith,  521 
F.2d  957,  1975  U.S.  App.  LEXIS  12262 
(C.A.D.C.  1975). 

Where  informant's  statement  that  defendant 
had  been  arrested  on  another  charge  was  elic- 
ited on  cross-examination  by  defendant's  trial 
counsel,  the  trial  judge  instructed  the  jury  to 
disregard  the  statement  and  the  evidence  of 
defendant's  guilt  was  strong,  the  informant's 
statement  was  not  prejudicial.  D.C.  Code§§  22- 
502,  22-2901,  22-3202(a).  United  States  v  Jack- 
son, 509  F.2d  499,  1974  U.S.  App.  LEXIS  5687 
(C.A.D.C.  1974). 

Where  testimony  offered  by  defendant  in 
prosecution  for  armed  bank  robbery  which  was 
excluded  constituted  only  collateral  impeach- 
ment, the  exclusion  was  not  reversible  error 
and  would  not  have  been  so  even  if  testimony 
had  been  offered  by  defense  counsel.  18  U.S.C. 
§  2113(a);  D.C.  Code  §  22-2901.  United  States 
V  Ash,  461  F.2d  92,  1972  U.S.  App.  LEXIS 
11013  (C.A.D.C.  1972),  reversed  by  413  U.S. 
300,  93  S.  Ct.  2568,  37  L.  Ed.  2d  619,  1973  U.S. 
LEXIS  45  (1973). 

In  prosecution  for  armed  robbery  of  bus  pas- 
sengers and  assault  with  dangerous  weapon, 
even  if  defendant's  statement,  "I  didn't  mean  to 
do  it"  made  after  he  was  arrested  and  brought 
back  to  scene  and  confronted  by  outraged  pas- 
sengers was  somehow  attributable  to  hostile 
confrontation  of  passengers,  it  was  not  of  char- 
acter to  justify  finding  that  it  undermined  fair- 
ness of  trial,  considering  evidence  as  whole. 
D.C.  Code  §§  22-502,  22-2901,  22-3202.  United 
States  V  Porcha,  450  F.2d  697,  1971  U.S.  App. 
LEXIS  8068  (C.A.D.C.  1971). 

Even  if  trial  court  was  in  error  in  determin- 
ing that  a  source  for  an  in-court  identification 
existed  independently  of  invalid  pretrial  con- 
frontations, reversal  of  robbery  conviction  was 
not  required,  where  victim's  wallet  was  found 
by  police  in  police  car  in  which  defendant  was 
being  transported  upon  his  apprehension 
shortly  after  crime.  D.C.  Code  §  22-2901. 
United  States  v  Horton,  440  F.2d  253,  1971 
U.S.  App.  LEXIS  11392  (C.A.D.C.  1971). 

Admission  of  hearsay  testimony  was  not  prej- 
udicially erroneous  where  direct  testimony  af- 
firmed hearsay  D.C.  Code  1961,  §  22-2901. 
Williams  v  United  States,  338  F.2d  530,  1964 
U.S.  App.  LEXIS  4906  (C.A.D.C.  1964). 

Evidence  that  defendant,  who  was  charged 
with  robbery,  at  time  of  his  apprehension  had  in 
his  possession  an  automobile  driver's  license 
bearing  a  name  other  than  his  own  was  irrele- 
vant, but  admission  of  such  evidence  did  not 
require  a  reversal  when  jury  trial  was  waived 
and  evidence  of  guilt  was  strong.  D.C.  Code 
1961,  §  22-2901.  Fennel  v  United  States,  320 
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R2d  784,  1963  U.S.  App.  LEXIS  4820  (C.A.D.C. 
1963). 

Testimony  by  detective  about  surviving  vic- 
tim's identification  of  defendant  as  one  of  the 
participants  in  charged  incident,  though  at 
times  offering  more  details  of  victim's  descrip- 
tion of  defendant's  role  in  the  events  than  were 
necessary  to  make  the  identification  under- 
standable, did  not  warrant  reversal  of  murder 
and  armed  robbery  convictions;  case  against 
defendant  was  strong,  detective's  testimony 
was  brief,  and  surviving  victim  had  testified 
and  been  cross-examined  at  length  on  his  ac- 
count of  the  crimes.  Porter  v.  United  States,  826 
A.2d  398,  2003  D.C.  App.  LEXIS  421  (2003). 

Any  error,  in  murder  and  armed  robbery 
prosecution,  in  admitting  into  evidence  a  detec- 
tive's notes  showing  a  telephone  number,  as- 
signed to  a  residence  at  which  defendant  some- 
times stayed,  at  which  surviving  victim  stated 
he  had  reached  defendant  to  set  up  drug  trans- 
action at  which  charged  crimes  occurred  was 
not  so  prejudicial  as  to  warrant  a  new  trial; 
evidence  showed  that  surviving  victim  posi- 
tively identified  defendant  and  other  assailants 
under  circumstances  tending  to  show  reliability 
of  identifications.  Porter  v.  United  States,  826 
A.2d  398,  2003  D.C.  App.  LEXIS  421  (2003). 

Mistrial  was  not  required,  in  murder  and 
armed  robbery  prosecution  arising  from  inci- 
dent in  which  witnesses  described  one  of  the 
assailants  as  having  plats  in  his  hair,  when 
detective  testified  that  a  police  identification 
photograph  that  showed  defendant  with  plats 
in  his  hair  was  taken  before  defendant's  arrest 
in  present  case;  testimony  was  a  brief  reference 
in  a  lengthy  trial,  and  trial  court  gave  curative 
instruction  that  possession  by  police  of  a  per- 
son's photograph  does  not  mean  the  person  has 
ever  committed  an  offense.  Porter  v.  United 
States,  826  A.2d  398,  2003  D.C.  App.  LEXIS 
421  (2003). 

Error,  if  any,  in  admitting  evidence  of  defen- 
dant's pretrial  attempted  flight  was  harmless, 
where  defense  counsel  was  given  a  full  oppor- 
tunity at  the  armed  robbery  trial  to  explain  any 
arguments  on  the  issue  to  the  jury,  the  jury  was 
instructed  that  defendant's  flight  could  have 
been  motivated  by  a  number  of  factors  and  was 
told  they  were  free  to  disregard  such  evidence 
and  treat  it  with  the  weight  they  deemed  ap- 
propriate, and  the  government's  case,  aside 
from  the  flight  evidence,  was  otherwise  strong. 
Smith  V.  United  States,  777  A.2d  801,  2001  D.C. 
App.  LEXIS  156  (2001). 

In  proceeding  in  which  accused  was  charged 
with  armed  robbery  and  burglary  offenses  al- 
leged to  have  occurred  in  carryout  restaurant 
on  June  29  and  July  8  and  in  which  restaurant 
employee  testified  that  she  recognized  accused 
when  he  entered  on  July  8,  error  in  admitting 
employee's  remark  that  she  knew  accused 
"from  two  previous  robberies  where  he  robbed 


us  before"  was  harmless,  in  that  untainted 
testimony  overpoweringly  established  that  ac- 
cused committed  July  8th  offenses,  that  jury 
was  instructed  that  remark  was  not  to  be 
considered  on  issue  of  guilt  and  that  accused 
was  only  convicted  of  July  8th  offenses.  D.C. 
Code  §§  22-1801(b),  22-2901,  22-3202.  Harris 
V.  United  States,  366  A.2d  461,  1976  D.C.  App. 
LEXIS  432  (1976). 

In  prosecution  for  armed  robbery,  robbery, 
and  assault  with  dangerous  weapon,  no  preju- 
dicial error  resulted  from  admission  of  hearsay 
testimony,  where  cautionary  instruction  was 
given  to  jury  at  time,  and  in  addition,  subse- 
quent testimony  of  the  then  absent  witness 
giving  rise  to  hearsay  objection  served  further 
to  remove  any  likelihood  of  prejudice.  D.C. 
Code  §§  22-502,  22-2901,  22-3202.  Thompson  v. 
United  States,  354  A.2d  848,  1976  D.C.  App. 
LEXIS  510  (1976). 

Although  trial  judge  might  have  been  unduly 
restrictive  in  curtailing  counsel's  examination 
of  several  defense  witnesses,  since  most  of  the 
testimony  as  proffered  was  marginally  relevant 
or  cumulative  its  exclusion  was  not  an  abuse  of 
discretion  warranting  reversal  of  conviction. 
D.C.  Code  §§  22-502,  22-2901,  22-3202.  Ran- 
dall V.  United  States,  353  A.2d  12,  1976  D.C. 
App.  LEXIS  481  (1976). 

—  Hearsay,  admissibility  of  evidence. 

In  prosecution  for  robbery  of  taxi  driver, 
driver's  statements  to  police  officer,  as  recorded 
in  officer's  report  and  as  broadcast  over  police 
radio,  were  inadmissible  as  proof  of  driver's 
assertions,  but  once  documents  were  estab- 
lished as  business  records,  it  was  presumed 
that  officer  accurately  transcribed  and  reported 
driver's  story,  and  statements  were  thus  admis- 
sible to  impeach  driver's  testimony  so  long  as 
proper  foundation  for  impeachment  was  laid, 
and  fact  that  officer  testified  did  not  preclude 
admission  of  the  documents.  18  U.S.C. 
§  1732(a);  D.C.  Code  §§  22-2901,  22-3202. 
United  States  v.  Smith,  521  F.2d  957,  1975  U.S. 
App.  LEXIS  12262  (C.A.D.C.  1975). 

Error  in  permitting  police  officer  to  testify  as 
to  victim's  account  of  armed  robbery,  which  was 
a  different  robbery  committed  by  defendant 
nine  days  after  charged  offense,  was  prejudi- 
cial, and  required  reversal  of  conviction;  jury 
learned  that  defendant  had  committed  a  differ- 
ent, but  in  some  respects  similar,  armed  rob- 
bery nine  days  later,  once  later  robbery  had 
been  described,  jury  learned  that  defendant 
had,  in  effect,  confessed  to  committing  it,  and 
that  he  had  been  armed  with  a  handgun  similar 
or  identical  to  one  used  in  charged  crime,  and, 
without  victim's  out-of-court  statements  to  po- 
lice, there  would  have  been  no  predicate  for 
admission  of  defendant's  confession.  Odemns  v. 
United  States,  901  A.2d  770,  2006  D.C.  App. 
LEXIS  352  (2006). 
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Even  where  there  is  sufficient  admissible 
evidence  to  support  the  judge's  finding,  the 
appellate  court  cannot  treat  the  erroneous  ad- 
mission of  hearsay  as  harmless  unless  the  error 
was  so  inconsequential  as  to  provide  reasonable 
assurance  that  it  made  no  appreciable  differ- 
ence to  the  outcome.  Odemns  v.  United  States, 
901  A.2d  770,  2006  D.C.  App.  LEXIS  352 
(2006). 

—  Identity  of  accused,  admissibility  of  ev- 
idence. 

While  lineup  was  not  conducted  under  most 
ideal  circumstances  it  was  not  so  impermissibly 
suggestive  to  misidentification  as  to  preclude 
identification  testimony  by  eyewitnesses  who 
had  ample  opportunity  to  view  defendant  dur- 
ing robbery.  D.C.  Code  §§  22-502,  22-2901,  22- 
3204;  U.S.  Const.  Amend.  5.  United  States  v. 
Neverson,  463  F.2d  1224,  1972  U.S.  App. 
LEXIS  9905  (C.A.D.C.  1972). 

Evidence  supported  finding  that  each  of  wit- 
nesses who  identified  defendants  as  persons 
who  robbed  restaurant  had  seen  defendants 
under  circumstances  affording  an  independent 
basis  for  their  subsequent  in-court  identifica- 
tions, although  photographs  had  been  used  in 
identification  process.  18  U.S.C.  §  1201;  D.C. 
Code  §§  22-502,  22-2204,  22-2901.  Matthews  v. 
United  States,  449  F.2d  985,  1971  U.S.  App. 
LEXIS  11551  (C.A.D.C.  1971). 

Admission  of  testimony  of  robbery  victims 
who,  at  time  when  defendant  was  not  repre- 
sented by  counsel,  identified  defendant  on  his 
being  brought  into  house  by  officers  following 
his  being  restrained  by  men  observing  him 
fleeing  from  house,  did  not  violate  defendant's 
right  to  counsel,  as  defendant  neither  said  nor 
did  an3rthing  at  that  time  that  his  counsel  could 
have  stopped  had  he  been  present.  U.S.  Const. 
Amends.  5,  6;  D.C.  Code  1961,  §§  22-1801, 
22-2901.  Kennedy  v.  U.S.,  353  F.2d  462,  1965 
U.S.  App.  LEXIS  4529  (C.A.D.C.  1965). 

Although  confessions  and  admissions  made 
by  juveniles  to  police  and  to  robbery  victim  at 
police  station  were  properly  excluded  at  trial  of 
juveniles  following  waiver  of  jurisdiction  by 
juvenile  court,  robbery  victim  was  properly 
permitted  to  testify  concerning  facts  of  crime 
and  to  identify  defendants  in  open  court  despite 
contention  that  victim  would  not  have  been 
able  to  identify  juveniles  in  court  room  had  he 
not  earlier  been  allegedly  advised  by  police  that 
they  had  confessed  and  produced  stolen  prop- 
erty D.C.  Code  1961,  §§  11-914,  22-2901.  Ed- 
wards V.  United  States,  330  F.2d  849,  1964  U.S. 
App.  LEXIS  6079  (C.A.D.C.  1964). 

Evidence,  including  fact  that  defendants 
were  not  brought  to  trial  until  more  than  two 
years  after  the  robbery,  and  that  the  robbery 
victims  had  never  seen  any  of  the  individuals 
involved  in  the  crime  prior  to  the  event,  estab- 
lished that  an  in-court  identification  of  the 


defendants  by  the  robbery  victims  would  not 
have  been  arrived  at  independent  of  improper 
photographic  identifications  secured  by  the  po- 
hce.  D.C.  Code  §  22-2901.  United  States  v. 
Washington,  292  F.  Supp.  284,  1968  U.S.  Dist. 
LEXIS  9570  (D.D.C1968). 

Record  supported  finding  that  victim's  iden- 
tifications of  defendant  as  armed  robbery  per- 
petrator were  sufficiently  reliable  to  be  admis- 
sible; record  indicated  that  defendant  had 
ample  opportunity  to  observe  the  defendant, 
victim's  companion,  who  also  testified  at  trial, 
corroborated  the  identification,  and  in  his  trial 
testimony,  defendant  himself  admitted  that  he 
had  contact  with  victim  and  punched  him. 
Curtis  V.  United  States,  886  A.2d  92,  2005  D.C. 
App.  LEXIS  549  (2005),  writ  of  certiorari  de- 
nied by  546  U.S.  1199,  126  S.  Ct.  1396,  164  L. 
Ed.  2d  98,  2006  U.S.  LEXIS  1557,  74  U.S.L.W. 
3473  (2006). 

It  was  not  unduly  suggestive  for  detectives  to 
show  victim  surveillance  videotape  that  cap- 
tured defendant  and  victim  standing  inside 
restaurant  prior  to  armed  robbery,  and  there- 
after, show  victim  a  photographic  array  that 
included  a  photograph  of  defendant,  even 
though  defendant  claimed  that  by  victim's  act 
of  viewing  the  videotape  before  viewing  photo- 
graphic array  caused  victim  to  be  compelled  to 
identify  defendant  as  person  who  subsequently 
robbed  him;  record  indicated  that  on  the  night 
robbery  offense  occurred,  victim  gave  a  full 
description  of  both  the  defendant  and  his  com- 
panion to  the  police  who  responded  to  the  911 
call,  and  defendant  did  not  claim  that  any  part 
of  such  description  was  wrong.  Curtis  v.  United 
States,  886  A.2d  92,  2005  D.C.  App.  LEXIS  549 
(2005),  writ  of  certiorari  denied  by  546  U.S. 
1199,  126  S.  Ct.  1396,  164  L.  Ed.  2d  98,  2006 
U.S.  LEXIS  1557,  74  U.S.L.W.  3473  (2006). 

Victim's  identification  of  defendant,  made 
when  he  was  in  custody,  in  handcuffs  and  under 
high  beam  lights  of  police  car  was  not  unduly 
suggestive,  and  was  reliable;  any  potential  for 
suggestivity  was  outweighed  by  promptness  of 
show-up,  which  took  place  about  one  hour  and 
15  minutes  after  robbery,  there  was  good  light- 
ing, victim  had  already  given  detailed  descrip- 
tion of  robber,  noting  his  height,  weight,  race, 
and  clothing,  and  victim  testified  that  she  had 
looked  at  robber  several  times  during  robbery 
when  he  was  chasing  her  around  car.  Lyons  v. 
U.S.,  833  A.2d  481,  2003  D.C.  App.  LEXIS  618 
(2003). 

Photographic  and  slide  arrays  for  identifica- 
tion of  Chinese  defendant  were  not  made  un- 
duly suggestive  because  they  were  comprised  of 
Asian  men  of  various  ethnicities.  Wei  Hua  Wu 
V.  United  States,  798  A.2d  1083,  2002  D.C.  App. 
LEXIS  294  (2002). 

Trial  court's  refusal  to  hear  expert  testimony 
to  assist  the  court  in  discerning  racial  distinc- 
tions among  those  in  the  photographic  line-up 
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of  Asian  men  was  not  an  abuse  of  discretion  in 
ruling  on  suggestiveness  of  line-up  in  prosecu- 
tion of  Chinese  defendant.  Wei  Hua  Wu  v. 
United  States,  798  A.2d  1083,  2002  D.C.  App. 
LEXIS  294  (2002). 

Photographic  array  of  seven  individuals  was 
not  unnecessarily  suggestive,  even  if  it  con- 
tained photographs  of  only  one  other  lightly 
complected  African-American  male,  where  all 
of  the  individuals  depicted  were  within  the 
same  general  age  range,  wearing  facial  hair, 
standing  in  front  of  a  consistent  background, 
and  wearing  button-down  shirts  with  collars. 
Smith  V  United  States,  777  A.2d  801,  2001  D.C. 
App.  LEXIS  156  (2001). 

Evidence  that  defendant  possessed  a  revolver 
that  might  have  been  the  murder  weapon  was 
admissible  to  establish  identity  of  defendant  as 
person  who  robbed  and  killed  victim.  D.C.  Code 
1981,  §§  22-2401,  22-2901,  22-3202.  Busey  v 
United  States,  747  A.2d  1153,  2000  D.C.  App. 
LEXIS  63  (2000). 

In  prosecution  for  robbery,  testimony  of  police 
officer  as  to  victim's  pretrial  out-of-court  iden- 
tification of  defendant  as  man  who  stole  his 
wallet  was  admissible  even  though  victim  was 
not  asked  to  make  in-court  identification  where 
victim  was  present  at  trial  and  available  for 
cross-examination.  D.C.  Code  1973,  §  22-2901. 
Rice  V  United  States,  437  A.2d  582,  1981  D.C. 
App.  LEXIS  318  (1981). 

Lineup  identification  procedure  to  identify 
15-year-old  defendant  charged  with  robbery 
was  unnecessarily  suggestive  due  to  defen- 
dant's physical  frame  and  apparent  lack  of 
maturity  in  terms  of  physical  features  as  com- 
pared to  others  in  lineup  who  appeared  sub- 
stantially older  and  almost  all  were  much 
larger  physically  D.C.  Code  §  22-2901.  In  re 
L.W.,  390  A.2d  435,  1978  D.C.  App.  LEXIS  546 
(1978). 

Where  robbery  victim  observed  15-year-old 
defendant  for  five  to  ten  minutes  during  rob- 
bery, area  was  lit  by  streetlamps  and  adjacent 
apartment  house,  victim  was  able  to  observe 
robber's  face  and  features  closely,  victim's  de- 
scription of  defendant  was  substantially  accu- 
rate, two  days  after  robbery  victim  identified 
defendant's  photograph  and  lineup  occurred 
about  nine  days  after  robbery,  such  indications 
of  victim's  ability  to  make  accurate  identifica- 
tion of  defendant  were  not  outweighed  by  cor- 
rupting effect  of  challenged  lineup  identifica- 
tion procedure.  D.C.  Code  §  22-2901.  In  re 
L.W.,  390  A.2d  435,  1978  D.C.  App.  LEXIS  546 
(1978). 

Even  if  "doctrine  of  inevitable  discovery" 
were  accepted  as  permissible  basis  for  admit- 
ting evidence  obtained  by  official  exploitation  of 
a  violation  of  Fourth  Amendment  rights,  doc- 
trine would  not  have  permitted  admission  of 
in-court  identification  of  defendant  who  had 
been  unlawfully  arrested  and  was  subse- 


quently convicted  of  armed  robbery,  in  that 
mere  fact  that  Government  had  been  aware  of 
defendant's  name,  age  and  description  did  not 
definitely  establish  that  Government  would 
have  been  able  to  obtain  initial  photograph  of 
defendant  and  ultimate  in-court  identification, 
D.C.  Code  §§  22-2901,  22-3202;  U.S.  Const. 
Amend.  4.  Crews  v  United  States,  389  A.2d 
277,  1978  D.C.  App.  LEXIS  542  (1978),  re- 
versed by  445  U.S.  463,  100  S.  Ct.  1244,  63  L. 
Ed.  2d  537,  1980  U.S.  LEXIS  1293  (1980). 

Delay  of  three  and  one-half  months  between 
defendant's  unlawful  arrest  and  in-court  iden- 
tification of  defendant  in  proceeding  in  which 
he  was  convicted  of  armed  robbery  had  to  be 
substantially  discounted  in  determining 
whether  taint  of  such  arrest  had  been  ade- 
quately purged  so  as  to  permit  admission  of  the 
in-court  identification  testimony,  in  light  of  fact 
that  eventual  rearrest  and  confinement  of  de- 
fendant and  his  appearance  at  trial  were  all 
based  on  the  tainted  arrest.  D.C.  Code  §§  22- 
2901,  22-3202;  U.S.  Const.  Amend.  4.  Crews  v 
United  States,  389  A.2d  277,  1978  D.C.  App. 
LEXIS  542  (1978),  reversed  by  445  U.S.  463, 
100  S.  Ct.  1244,  63  L.  Ed.  2d  537,  1980  U.S. 
LEXIS  1293  (1980). 

Defendant's  appearance  in  court  and  result- 
ing court-ordered  lineup,  his  grand  jury  indict- 
ment, his  arraignment  and  his  two  pretrial 
status  hearing  appearances  were  not  interven- 
ing events  which  would  purge  in-court  identifi- 
cation testimony  of  the  taint  of  defendant's 
unlawful  arrest  so  as  to  permit  admission  of 
such  testimony  in  proceeding  in  which  defen- 
dant was  convicted  of  armed  robbery,  in  light  of 
fact  that  such  intervening  events  were  them- 
selves tainted  by  the  arrest.  D.C.  Code  §§  22- 
2901,  22-3202;  U.S.  Const.  Amend.  4.  Crews  v. 
United  States,  389  A.2d  277,  1978  D.C.  App. 
LEXIS  542  (1978),  reversed  by  445  U.S.  463, 
100  S.  Ct.  1244,  63  L.  Ed.  2d  537,  1980  U.S. 
LEXIS  1293  (1980). 

Unlawful  arrest  of  defendant  was  not  suffi- 
ciently innocuous  so  as  to  exempt  in-court  iden- 
tification testirhony  from  suppression  under 
attenuation  doctrine  exception  to  rule  exclud- 
ing evidence  obtained  by  official  exploitation  of 
unlawful  arrest  where  defendant  was  inten- 
tionally subjected  to  investigatory  arrest  for 
purpose  of  obtaining  identification  evidence. 
D.C.  Code  §§  22-2901,  22-3202;  U.S.  Const. 
Amend.  4.  Crews  v  United  States,  389  A.2d 
277,  1978  D.C.  App.  LEXIS  542  (1978),  re- 
versed by  445  U.S.  463,  100  S.  Ct.  1244,  63  L. 
Ed.  2d  537,  1980  U.S.  LEXIS  1293  (1980). 

Where  there  was  probable  cause  to  arrest 
defendant  for  robbery  at  time  lineup  was  con- 
ducted, court  could  have  overridden  any  objec- 
tion by  defendant  and  ordered  his  presence  in  a 
lineup.  D.C.  Code  §  22-2901.  Dubhn  v  United 
States,  388  A.2d  461,  1978  D.C.  App.  LEXIS 
529  (1978). 
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In  prosecution  of  defendant  for  armed  rob- 
bery and  assault  with  a  dangerous  weapon, 
in-court  identifications  by  complaining  witness 
were  proper  as  they  were  based  upon  an  inde- 
pendent source.  D.C.  Code  §§  22-502,  22-2901, 
22-3202.  Washington  v.  United  States,  377  A.2d 
1348,  1977  D.C.  App.  LEXIS  382  (1977). 

In  proceeding  in  which  accused  was  convicted 
of  armed  robbery  and  possession  of  a  prohibited 
weapon,  finding  that  only  one  photographic 
array  was  shown  to  complainant  was  not 
clearly  erroneous.  D.C.  Code  §§  22-2901,  22- 
3202,  22-32 14(b).  Dyas  v.  United  States,  376 
A.2d  827,  1977  D.C.  App.  LEXIS  359  (1977), 
writ  of  certiorari  denied  by  434  U.S.  973,  98  S. 
Ct.  529,  54  L.  Ed.  2d  464,  1977  U.S.  LEXIS 
4183  (1977). 

In  proceeding  in  which  accused  was  convicted 
of  armed  robbery  and  possession  of  a  prohibited 
weapon,  evidence  sufficiently  established  that 
complainant  had  an  independent  source  of 
identification  based  on  his  observation  of  ac- 
cused during  the  robbery  and,  thus,  that  an 
allegedly  impermissibly  suggestive  photo- 
graphic array  did  not  taint  his  subsequent 
identification  of  accused.  D.C.  Code  §§  22- 
2901,  22-3202,  22-3214(b).  Dyas  v  United 
States,  376  A.2d  827,  1977  D.C.  App.  LEXIS 
359  (1977),  writ  of  certiorari  denied  by  434  U.S. 
973,  98  S.  Ct.  529,  54  L.  Ed.  2d  464,  1977  U.S. 
LEXIS  4183  (1977). 

In  prosecution  for  armed  robbery  of  victims 
in  ladies'  rest  room,  record  supported  conclu- 
sion that  victims'  identification  testimony 
rested  upon  independent  basis  of  victims'  face- 
to-face  encounters  with  their  assailant,  and 
court  did  not  err  in  applying  an  "independent 
basis"  test  to  the  proffered  testimony  on  claim 
that  the  in-court  identification  testimony  prop- 
erly could  be  characterized  as  evidence  which 
resulted  from  an  impermissible  exploitation  of 
an  illegal  arrest.  D.C.  Code  §§  17-305(a),  22- 
2901;  U.S.  Const.  Amend.  4.  Crews  v  United 
States,  369  A.2d  1063,  1977  D.C.  App.  LEXIS 
425  (1977). 

Totality  of  circumstances  did  not  give  rise  to 
substantial  likelihood  of  irreparable  misidenti- 
fication  from  photographs  and  accordingly,  trial 
court  did  not  err  in  denying  defendants'  motion 
to  suppress  identification,  in  prosecution  for 
armed  robbery,  robbery  and  assault  with  dan- 
gerous weapon.  D.C.  Code  §§  22-502,  22-2901, 
22-3202.  Hill  v.  United  States,  367  A.2d  110, 
1976  D.C.  App.  LEXIS  436  (1976). 

In  prosecution  for  armed  robbery,  robbery, 
and  assault  with  dangerous  weapon,  trial  court 
did  not  err  in  admitting  testimony  of  detectives 
in  relation  to  pretrial  identification  of  defen- 
dant, and  in  any  event,  there  was  no  prejudicial 
error.  D.C.  Code  §§  22-502,  22-2901,  22-3202. 


Thompson  v  United  States,  354  A.2d  848,  1976 
D.C.  App.  LEXIS  510  (1976). 

—  Identity  of  persons  or  things,  admissi- 
bility of  evidence. 

Although  victim  of  robbery  and  assault 
picked  defendant  out  of  group  sitting  in  Gen- 
eral Sessions  courtroom  at  time  when  defen- 
dant was  not  accompanied  by  counsel,  where 
such  identification  followed  three  photographic 
identifications  based  upon  face-to-face  encoun- 
ter taking  place  only  a  few  hours  before  first 
photographic  identification,  the  General  Ses- 
sions identification  did  not  taint  the  later  in- 
court  identification  by  victim  and  the  in-court 
identification  was  not  improper.  D.C.  Code 
§§  22-502,  22-2901;  U.S.  Const.  Amend.  6. 
United  States  v  York,  321  F.  Supp.  539,  1970 
U.S.  Dist.  LEXIS  13048  (D.D.C1970),  affirmed 
by  440  F.2d  252,  142  U.S.  App.  D.C.  224,  1971 
U.S.  App.  LEXIS  12030  (1971). 

Record  established  that  victim's  photo- 
graphic identification  of  defendant  as  robber 
and  assailant  was  not  conducted  under  circum- 
stances so  impermissibly  suggestive  as  to  give 
rise  to  a  very  substantial  likelihood  of  irrepa- 
rable misidentification.  D.C.  Code  §§  22-502, 
22-2901;  U.S.  Const.  Amend.  6.  United  States  v 
York,  321  F.  Supp.  539,  1970  U.S.  Dist.  LEXIS 
13048  (D.D.C1970),  affirmed  by  440  F2d  252, 
142  U.S.  App.  D.C.  224,  1971  U.S.  App.  LEXIS 
12030  (1971). 

There  is  no  presumption  that  photographic 
identification  of  defendant  by  victim  of  robbery 
and  assault  is  invahd.  D.C.  Code  §§  22-502, 
22-2901;  U.S.  Const.  Amend.  6.  United  States  v 
York,  321  R  Supp.  539,  1970  U.S.  Dist.  LEXIS 
13048  (D.D.C1970),  affirmed  by  440  F.2d  252, 
142  U.S.  App.  D.C.  224,  1971  U.S.  App.  LEXIS 
12030  (1971). 

Government  has  burden  of  presenting  clear 
and  convincing  evidence  that  in-court  identifi- 
cation of  defendant  by  victim  of  robbery  and 
assault  is  based  on  other  than  an  illegally 
obtained  pretrial  identification  but  there  is  no 
presumption  of  invalidity.  D.C.  Code  §§  22-502, 
22-2901;  U.S.  Const.  Amend.  6.  United  States  v 
York,  321  F  Supp.  539,  1970  U.S.  Dist.  LEXIS 
13048  (D.D.C1970),  affirmed  by  440  R2d  252, 
142  U.S.  App.  D.C.  224,  1971  U.S.  App.  LEXIS 
12030  (1971). 

Even  if  accused,  who  elected  not  to  testify  at 
trial  on  charge  of  armed  robbery,  assault  with  a 
dangerous  weapon,  assault  on  police  officer  and 
possession  of  prohibited  weapon,  had  "testimo- 
nial privilege"  at  trial  to  don  jacket  he  was 
alleged  to  have  worn  at  time  of  the  offenses, 
denial  of  request  that  he  be  permitted  to  put  on 
such  jacket  "to  make  double  sure"  that  jacket 
had  never  been  seen  by  his  wife,  who  had 
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testified  that  she  had  never  seen  the  jacket, 
was  not  error.  D.C.  Code  §§  22-502,  22-505(a), 
22-2901,  22-3202,  22-3214(a).  White  v.  United 
States,  358  A.2d  645,  1976  D.C.  App.  LEXIS 
279  (1976). 

—  In  general. 

Housebreaking,  robbery  and  burglary  are 
merely  aggravated  forms  of  larceny  and  evi- 
dence competent  in  one  case  is  competent,  also, 
in  the  others.  Edwards  v.  U.S.,  139  F.2d  365, 
1943  U.S.  App.  LEXIS  2287  (1943). 

Trial  court  did  not  abuse  its  discretion  in 
denying  defendant's  motion  to  unseal  tran- 
script of  mid-trial  ex  parte  bench  conference 
with  co-defendant  regarding  co-defendant's  dis- 
agreement with  his  counsel  as  to  which  defense 
theory  to  pursue  during  closing  argument,  in 
trial  for  armed  robbery,  based  on  defendant's 
speculative  claim  that  details  of  bench  confer- 
ence would  have  assisted  his  claim  on  appeal 
that  his  trial  should  have  been  severed  from 
co-defendant's.  Van  Kuhn  v.  United  States,  900 
A.2d  691,  2006  D.C.  App.  LEXIS  301  (2006). 

Evidence  that  defendant's  brother  committed 
armed  robbery  with  which  defendant  was 
charged  was  not  admissible  under  reverse 
DrewAVinfield  standard  governing  admissibil- 
ity of  evidence  proffered  by  criminal  defendant 
that  another  person  committed  crime  alleged; 
there  was  no  evidence  that  anyone  had  ever 
confused  defendant  and  brother  for  one  an- 
other, or  that  brother  was  in  any  way  connected 
to  armed  robbery,  brother's  prior  robbery  con- 
viction for  a  pocketbook  snatch  did  not  raise 
reasonable  probability  that  same  person  com- 
mitted both  crimes,  and  lack  of  probative  value 
of  evidence  outweighed  any  perceived  prejudice 
to  defendant.  Bruce  v.  United  States,  820  A.2d 
540,  2003  D.C.  App.  LEXIS  151  (2003). 

In  prosecution  for  armed  robbery,  trial  court 
had  no  authority  to  countermand  pretrial 
judge's  order  that  codefendant's  statement 
could  be  admitted  only  after  all  references  to 
defendant  had  been  eliminated,  since  that  or- 
der had  become  the  law  of  the  case,  and  there- 
fore, admission  of  codefendant's  statement 
without  redaction  required  reversal  of  defen- 
dant's conviction.  Jones  v.  United  States,  452 
A.2d  1185,  1982  D.C.  App.  LEXIS  485  (1982). 

In  robbery  case  based  on  purse  snatching,  the 
purse,  found  by  police,  should  have  been  pre- 
served by  them  as  potential  evidence,  at  least 
until  defense  had  been  given  an  opportunity  to 
examine  it.  D.C.  Code  §  22-2901;  D.C.  Code 
SCR,  Criminal  Rule  16(b,  f).  Marshall  v.  United 
States,  340  A.2d  805,  1975  D.C.  App.  LEXIS 
423  (1975). 

—  Juvenile  proceedings,  admissibility  of 

evidence. 

Trial  court  did  not  err,  at  juvenile  defendant's 
trial  on  assault  and  robbery  charges  stemming 


from  group  attack  on  pedestrian,  by  admitting 
testimony  about  group's  assault  on  another, 
unknown  pedestrian  earlier  the  same  evening; 
earlier  attack  occurred  after  gang  had  agreed  to 
attack  any  would-be  drug  buyers  and  thus  was 
relevant  to  explain  the  circumstances  sur- 
rounding the  charged  offenses.  D.C.  Code  1981, 
§§  22-501,  22-2901,  22-3202.  In  re  T.H.B.,  670 
A.2d  895,  1996  D.C.  App.  LEXIS  6  (1996). 

In  delinquency  proceeding  relating  to  juve- 
nile who  was  accused  of  attempted  rape  and 
robbery,  fact  that  trial  court  acted  in  violation 
of  pretrial  suppression  order  when  it  permitted 
complainant  to  make  an  in-court  identification 
of  the  juvenile  did  not  provide  a  basis  for 
reversal  where  the  identification,  which  oc- 
curred during  the  government's  redirect  exam- 
ination of  the  complainant  and  during  ques- 
tioning by  the  court,  elicited  no  evidence  that 
had  not  already  been  brought  out  by  the  juve- 
nile, whose  counsel  twice  elicited  testimony 
from  the  complainant  that  she  was  positive  of 
her  lineup  identification  of  her  assailant;  under 
such  circumstances,  the  juvenile  was  responsi- 
ble for  the  first  in-court  identification  and  thus, 
could  not  complain  about  the  second  and  third. 
D.C.  Code  §§  22-501,  22-2901.  In  re  F.,  407 
A.2d  1062,  1979  D.C.  App.  LEXIS  466  (1979). 

In  delinquency  proceeding,  police  detective's 
hearsay  testimony  concerning  robbery  victim's 
pretrial  identification  of  juvenile  was  not  ad- 
missible under  the  corroboration  of  identifica- 
tion exception  to  hearsay  rule  where  victim 
testified  that  he  was  not  in  the  least  bit  positive 
when  he  made  such  pretrial  identification  of 
defendant.  D.C.  Code  §  22-2901.  In  re  O.,  400 
A.2d  1055,  1979  D.C.  App.  LEXIS  346  (1979). 

In  delinquency  proceeding  in  which  robbery 
victim  testified  that  he  was  not  the  least  bit 
positive  when  he  made  a  pretrial  identification 
of  juvenile,  detective's  testimony  in  regard  to 
the  pretrial  identification  was  not  admissible  as 
a  prior  inconsistent  statement,  in  light  of  fact 
that  government  was  not  surprised  by  victim's 
testimony  D.C.  Code  §§  14-102,  22-2901.  In  re 
O.,  400  A.2d  1055,  1979  D.C.  App.  LEXIS  346 
(1979). 

Even  if  government  was  surprised  in  delin- 
quency proceeding  by  robbery  victim's  testi- 
mony that  he  was  not  the  least  bit  positive 
when  he  made  pretrial  identification  of  juvenile 
certain  statute  would  have  permitted  use  of 
detective's  testimony  only  in  regard  to  such 
pretrial  identification  for  purpose  of  impeach- 
ing credibility  of  victim,  and  not  as  substantive 
evidence  of  the  matter  asserted.  D.C.  Code 
§§  14-102,  22-2901.  In  re  O.,  400  A.2d  1055, 
1979  D.C.  App.  LEXIS  346  (1979). 

In  delinquency  proceeding,  detective's  testi- 
mony in  regard  to  robbery  victim's  pretrial 
identification  of  juvenile  was  not  admissible  as 
substantive  proof  of  the  matter  asserted  as  an 
adoptive  statement  of  admission,  in  light  of  fact 
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that  victim  testified  that  he  was  not  the  least 
bit  positive  when  he  made  such  pretrial  identi- 
fication. D.C.  Code  §  22-2901.  In  re  O.,  400 
A.2d  1055,  1979  D.C.  App.  LEXIS  346  (1979). 

In  absence  of  improperly  obtained  confession 
and  evidence  resulting  therefrom,  evidence  in 
delinquency  proceeding  based  on  charge  of  rob- 
bery was  insufficient  to  sustain  adjudication  of 
dehnquency  D.C.  Code  §  22-2901.  In  re 
R.A.H.,  314  A.2d  133,  1974  D.C.  App.  LEXIS 
345  (1974). 

—  Opinion  evidence,  admissibility  of  evi- 

dence. 

Permitting  police  officer  to  testify  regarding 
direction  from  which  shot  causing  bullet  hole  in 
wall  was  fired  did  not  constitute  an  abuse  of 
discretion  in  prosecution  for  armed  robbery  and 
for  carrying  a  dangerous  weapon.  D.C.  Code 
§§  22-2901,  22-3202,  22-3204.  United  States  v 
Pierson,  503  F.2d  173,  1974  U.S.  App.  LEXIS 
7074  (C.A.D.C.  1974). 

—  Other  offenses,  admissibility  of  evi- 
dence. 

Evidence  of  narcotics  dealing  was  appropri- 
ate means  of  establishing  Government's  theory 
that  defendant  had  induced  accomplice  to  com- 
mit robbery  in  order  to  obtain  additional  nar- 
cotics and  to  pay  for  narcotics  which  he  had 
previously  purchased  from  defendant  on  credit. 
D.C.  Code  §§  22-2901,  22-3202.  United  States 
V  Lee,  509  F.2d  400,  1974  U.S.  App.  LEXIS 
5476  (C.A.D.C.  1974),  writ  of  certiorari  denied 
by  420  U.S.  1006,  95  S.  Ct.  1451,  43  L.  Ed.  2d 
765,  1975  U.S.  LEXIS  1180  (1975). 

Prosecutor's  eliciting  of  testimony  from  de- 
fendant that  defendant  had  previously  been 
convicted  of  six  counts  of  robbery  and  assault 
with  a  dangerous  weapon,  which  was  designed 
to  persuade  jury  that  defendant  would  rob  a 
man,  and  in  fact  committed  the  robbery  for 
which  he  was  charged,  constituted  reversible 
error.  D.C.  Code  §§  14-305(b),  22-2901.  United 
States  V  Carter,  482  F.2d  738,  1973  U.S.  App. 
LEXIS  8836  (C.A.D.C.  1973). 

Witness's  reference  to  prior  drug  dealings 
with  defendant  was  admissible  to  show  defen- 
dant's motive  for  committing  the  crimes,  his 
intent  in  entering  house,  and  his  knowledge  of 
where  to  find  the  hidden  safe,  in  prosecution 
arising  from  double  murder  during  a  residen- 
tial robbery.  D.C.  Code  1981,  §§  22-105(a),  22- 
501,  22-1801(a),  22-2401,  22-2901,  22-3202. 
Dancy  v  United  States,  745  A.2d  259,  2000 
D.C.  App.  LEXIS  12  (2000). 

In  prosecution  for  felony-murder,  rape,  and 
prison  breach,  prejudice  to  defendant  from  in- 
ference that  could  flow  from  evidence  of  his 
joint  participation  with  witness  in  prior  robber- 
ies far  outweighed  any  enhancement  of  such 
witness'  credibility  from  his  testimony  and  its 
admission  denied  defendant  a  fair  trial.  D.C. 


Code  §§  22-2401,  22-2601,  22-2801,  22-2901. 
Rindgo  V  United  States,  411  A.2d  373,  1980 
D.C.  App.  LEXIS  426  (1980). 

Evidence  that  defendant  committed  second 
robbery  was  probative  of  Government's  charge 
that  she  committed  the  first  robbery,  where 
circumstances  of  two  were  so  similar  and  so 
proximate  in  time  as  to  tend  to  establish  her 
identity,  but  for  the  evidence  to  be  admissible,  it 
was  necessary  that  its  probative  value  out- 
weigh potential  prejudice  to  defendant  arising 
from  propensity  of  jury  to  consider  such  evi- 
dence as  tending  to  show  disposition  to  commit 
crime.  D.C.  Code  SCR,  Criminal  Rules  8(a),  14; 
D.C.  Code  §§  22-2901,  22-3202.  Samuels  v. 
United  States,  385  A.2d  16,  1978  D.C.  App. 
LEXIS  445  (1978). 

In  view  of  fact  that  evidence  relating  to  two 
robberies  was  simple  and  distinct  and  there 
was  no  claim  that  jury  confused  it  and  where 
defendants  at  trial  were  well-prepared  in  their 
attempt  to  refute  each  charge  separately  and 
where  circumstances  of  the  two  robberies  were 
so  similar  and  so  proximate  in  time  as  to  tend  to 
establish  defendant's  identity,  trial  court  did 
not  abuse  discretion  in  ruling  that  potential 
prejudice  from  admission  of  evidence  of  defen- 
dant's commission  of  second  robbery  was  out- 
weighed by  highly  probative  value  of  such  evi- 
dence. D.C.  Code  SCR,  Criminal  Rules  8(a),  14; 
D.C.  Code  §§  22-2901,  22-3202.  Samuels  v. 
United  States,  385  A.2d  16,  1978  D.C.  App. 
LEXIS  445  (1978). 

In  prosecution  upon  two  robbery  counts,  ad- 
mission of  evidence  of  first  robbery,  although  it 
was  not  probative  of  any  element  of  Govern- 
ment's case  against  defendant  in  second  rob- 
bery, was  not  an  abuse  of  discretion  where  it 
was  probative  of  codefendant's  intent  to  commit 
second  robbery,  where  defendant  did  not  object 
to  joint  trial  with  codefendant,  where  there  was 
no  indication  that  evidence  of  the  two  crimes 
was  confused  in  its  presentation  to  jury  and 
trial  judge  had  no  reason  to  suppose  that  jury 
could  not  keep  separate  what  was  relevant  to 
each,  and  where  evidence  of  second  robbery  was 
probative  of  Government's  charge  that  defen- 
dant committed  first  robbery,  and  trial  judge 
did  not  abuse  his  discretion  in  denying  sever- 
ance of  counts.  D.C.  Code  SCR,  Criminal  Rules 
8(a),  14;  D.C.  Code  §§  22-2901,  22-3202.  Sam- 
uels V  United  States,  385  A.2d  16,  1978  D.C. 
App.  LEXIS  445  (1978). 

In  proceeding  in  which  accused  was  convicted 
of  armed  robbery  and  possession  of  a  prohibited 
weapon,  detective's  testimony  that  modus  ope- 
randi was  "where  we  keep  pictures  of  men  that 
have  committed  different  types  of  crimes... like 
rape,  robbery,  so  on"  did  not  require  new  trial 
on  ground  that  it  was  evidence  of  another  crime 
committed  by  accused,  in  view  of  the  relatively 
attenuated  connection  made  by  detective's  tes- 
timony between  accused's  photograph  and  the 
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modus  operandi  file  and  in  view  of  instruction 
that  the  reference  to  modus  operandi  was  not  to 
be  considered  as  an  indication  that  accused  had 
any  record  of  previous  crimes.  D.C.  Code  §§  22- 
2901,  22-3202,  22-3214(b).  Dyas  v.  United 
States,  376  A.2d  827,  1977  D.C.  App.  LEXIS 
359  (1977),  writ  of  certiorari  denied  by  434  U.S. 
973,  98  S.  Ct.  529,  54  L.  Ed.  2d  464,  1977  U.S. 
LEXIS  4183  (1977). 

In  criminal  proceeding  in  which  accused  was 
charged  with  armed  robbery  and  burglary  of- 
fenses alleged  to  have  occurred  in  carryout 
restaurant  on  June  29  and  July  8  and  in  which 
restaurant  employee  testified  that  she  recog- 
nized accused  when  he  entered  on  July  8, 
employee's  remark  that  she  knew  accused 
"from  two  previous  robberies  where  he  robbed 
us  before"  was  not  admissible  for  purpose  of 
establishing  identity,  in  that  there  was  no  need 
for  reference  to  uncharged  offense  because  em- 
ployee could  have  testified  that  she  recognized 
accused  on  basis  of  having  seen  him  in  restau- 
rant on  two  prior  occasions.  D.C.  Code  §§  22- 
1801(b),  22-2901,  22-3202.  Harris  v.  United 
States,  366  A.2d  461,  1976  D.C.  App.  LEXIS 
432  (1976). 

—  Relevancy,  admissibility  of  evidence. 

In  proceeding  in  which  defendant  was  con- 
victed of  armed  robbery,  testimony  concerning 
his  association  with  prostitution  was  relevant 
to  defendant's  means  of  support  and  to  rebut 
defendant's  denial  that  he  frequented  the  area. 
D.C.  Code  §§  22-2901,  22-3202.  Fitzhugh  v. 
United  States,  415  A.2d  548,  1980  D.C.  App. 
LEXIS  304  (1980). 

—  Res  gestae,  admissibility  of  evidence. 

Testimony  by  accomplices  as  to  statements 
which  were  made  to  them  by  defendant  during 
commission  of  crimes  charged  in  prosecutions 
for  felony-murder,  first-degree  murder,  armed 
robbery,  robbery  and  second-degree  burglary 
and  which  incriminated  codefendants,  were  ad- 
missible under  either  exception  to  hearsay  rule 
for  contemporaneous  declarations  which  par- 
take of  the  event  or  exception  for  spontaneous 
declarations  or  excited  utterances.  D.C.  Code 
§§  22-1801(b),  22-2401,  22-2901,  22-3202;  Fed- 
eral Rules  of  Evidence,  rule  803(2),  18  U.S.C. 
United  States  v.  Leonard,  494  F.2d  955,  1974 
U.S.  App.  LEXIS  10300  (C.A.D.C.  1974). 

Robbery  complainant's  remark  to  investigat- 
ing officer  that  he  had  lost  a  brown  manila 
envelope  containing  $6,000  in  cash  qualified  as 
a  spontaneous  utterance,  especially  since  at  the 
time  the  elderly  complainant  appeared  con- 
fused, disoriented  and  extremely  upset  remark 
was  made  within  15  minutes  after  alleged  rob- 
bery and  complainant  was  unaware  that  he  had 
been  a  victim  of  a  crime  but,  rather,  thought  his 
loss  was  accidental;  that  remark  was  made  in 
response  to  an  inquiry  by  the  police  did  not 


demonstrate  a  lack  of  spontaneity.  D.C.  Code 
§  22-2901.  Harrison  v.  United  States,  407  A. 2d 
683,  1979  D.C.  App.  LEXIS  465  (1979). 

—  Subsequent  incriminating  or  exculpa- 
tory circumstances,  admissibility  of 
evidence. 

Testimony  of  circumstances  surrounding  de- 
fendant's arrest  by  officers  pursuant  to  a  war- 
rant for  his  arrest,  not  for  the  robberies  and 
murder  for  which  he  was  being  tried,  but  for 
armed  assault  on  police  officer,  offered  as  indi- 
cating consciousness  of  guilt  or  resistance  to 
arrest,  was  admissible  in  context  in  which  case 
was  tried.  D.C.  Code  1961,  §§  22-502,  22-2401, 
22-2403,  22-2901.  Gregory  v.  United  States,  369 
F.2d  185,  1966  U.S.  App.  LEXIS  5327  (C.A.D.C. 
1966). 

Probative  value  of  evidence  of  defendant's 
attempted  flight  was  not  substantially  out- 
weighed by  danger  of  unfair  prejudice,  where 
the  attempted  flight  occurred  after  trial  court 
ruled,  at  preliminary  hearing,  that  defendant 
would  be  held  without  bond  pending  the  trial 
for  armed  robbery.  Smith  v.  United  States,  777 
A.2d  801,  2001  D.C.  App.  LEXIS  156  (2001). 

Defendant's  attempted  flight  after  trial  court 
ruled,  at  preliminary  hearing,  that  defendant 
would  be  held  without  bond  pending  the  trial 
for  armed  robbery  reasonably  supported  an 
inference  that  defendant  fled  because  of  con- 
sciousness of  guilt.  Smith  v.  United  States,  777 
A.2d  801,  2001  D.C.  App.  LEXIS  156  (2001). 

In  prosecution  for  armed  robbery  and  felony- 
murder, trial  court  properly  admitted  testi- 
mony concerning  defendant's  sale  of  revolver 
where  such  evidence  constituted  consciousness 
of  guilt  and  where  such  testimony  did  not  far 
outweigh  its  probative  value.  D.C.  Code  1981, 
§§  22-2401,  22-2901,  22-3202.  Tribble  v.  United 
States,  447  A.2d  766,  1982  D.C.  App.  LEXIS 
380  (1982). 

Argument  and  conduct  of  counsel. 

In  prosecution  for  felony-murder,  first-degree 
murder,  armed  robbery,  robbery  and  second- 
degree  burglary,  unvariegated  emphasis  of 
word  "they"  by  counsel  for  defendant  in  coun- 
sel's closing  argument,  in  which  he  often  re- 
ferred to  perpetrators  as  "they,"  was  not  plain 
error  prejudicing  two  codefendants  where  at 
least  six  men  were  in  group  which  ransacked 
victim's  apartment  at  time  of  charged  offenses. 
D.C.  Code  §§  22-1801(b),  22-2401,  22-2901,  22- 
3202;  Fed.Rules  Crim.Proc.  rule  52(b).  United 
States  V.  Leonard,  494  F.2d  955,  1974  U.S.  App. 
LEXIS  10300  (C.A.D.C.  1974). 

Where  portions  of  prosecution's  closing  argu- 
ment were  objectionable  but  were  sufficiently 
offset  by  court's  warning  to  jury  respecting 
same  matter,  objectionable  argument  was  not 
ground  for  reversal  of  robbery  conviction.  D.C. 
Code   1961,   §  22-2901.   Trimble  v.  United 
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states,  369  F.2d  950,  1966  U.S.  App.  LEXIS 
4971  (C.A.D.C.  1966). 

Reversal  of  robbery  conviction  would  not  be 
appropriate,  even  assuming  that  prosecutor's 
comments  in  closing  argument  that  govern- 
ment was  exceptionally  proud  of  its  witnesses 
in  the  case  were  objectionable,  where  testimony 
of  victim  was  convincingly  substantiated  by 
fact  that  her  critical  identification  of  distinctive 
nature  of  items  taken  from  her  pocketbook  had 
been  given  to  police  before  defendant's  capture 
with  these  items  in  his  possession,  and  other 
key  government  witness  likewise  gave  convinc- 
ing testimony  D.C.  Code  1961,  §  22-2901. 
Jackson  v.  United  States,  359  F.2d  260,  1966 
U.S.  App.  LEXIS  6620  (C.A.D.C.  1966),  writ  of 
certiorari  denied  by  385  U.S.  877,  87  S.  Ct.  157, 
17  L.  Ed.  2d  104,  1966  U.S.  LEXIS  994  (1966). 

Reference  by  prosecutor  in  closing  argument 
of  robbery  case  to  "reputable  officers"  and  "very 
sweet"  complaining  witness  who  testified  for 
government  did  not  exceed  advocacy  D.C.  Code 
1961,  §  22-2901.  Jackson  v.  United  States,  359 
F.2d  260,  1966  U.S.  App.  LEXIS  6620  (C.A.D.C. 
1966),  writ  of  certiorari  denied  by  385  U.S.  877, 
87  S.  Ct.  157,  17  L.  Ed.  2d  104,  1966  U.S. 
LEXIS  994  (1966). 

In  robbery  prosecution,  prosecutor's  state- 
ments that  the  defendants  did  not  make  a 
statement  that  they  struck  the  victim  in  self- 
defense  and  that  the  prosecutor  did  not  intend 
to  convey  that  to  the  jury  and  that  it  was  only 
an  inference  that  the  prosecutor  was  trying  to 
say  could  be  drawn  from  the  evidence  but  that 
he  thought  that  testimony  was  that  they  struck 
the  victim  were  not  reversible  error  under  the 
evidence.  D.C.  Code  1951,  §  22-2901.  Johnson 
V.  U.S.,  275  F.2d  898,  1960  U.S.  App.  LEXIS 
5183  (C.A.D.C.  1960). 

Prosecutor's  unobjected-to  comments  during 
closing  argument  that  robbery  defendant's  use 
of  his  girlfriend  as  a  defense  witness  in  an 
attempt  to  bolster  his  defense  that  victim  had 
misidentified  him  as  the  perpetrator  was  a 
bunch  of  "malarkey"  and  "garbage,"  did  not 
constitute  plain  error,  as  the  arguments  were 
made  in  the  context  of  the  overwhelming  cor- 
roborative evidence  and,  in  all  likelihood,  had 
very  little  effect  on  outcome  of  trial,  and  pros- 
ecutor was  attempting  to  discredit  the  misiden- 
tification  defense  and  reinforce  victim's  identi- 
fication of  defendant.  Patterson  v.  United 
States,  37  A.3d  230,  2012  D.C.  App.  LEXIS  64 
(2012),  amended  by,  opinion  withdrawn  in  part 
by  56  A.3d  1152,  2012  D.C.  App.  LEXIS  502 
(D.C.  2012). 

Allegedly  improper  argument  by  prosecutor 
of  aiding  and  abetting  theory  during  rebuttal, 
following  closing  arguments  in  which  none  of 
the  defendants  directly  addressed  such  a  the- 
ory, did  not  require  reversal  of  murder  and 
armed  robbery  convictions;  argument  was  not  a 
surprise  because  government  had  addressed 


aiding  and  abetting  theory  in  opening  argu- 
ment, and  defense  made  rational  judgment  not 
to  address  that  argument  when  it  had  opportu- 
nity to  do  so.  Porter  v.  United  States,  826  A.2d 
398,  2003  D.C.  App.  LEXIS  421  (2003). 

The  Government's  untimely  disclosure  of  al- 
legedly exculpatory  evidence  did  not  entitle 
defendant  to  mistrial,  in  prosecution  for  armed 
robbery;  defendant  failed  to  demonstrate  any 
prejudice  resulting  from  delay  in  receipt  of  the 
evidence.  U.S.  Const.Amends.  5,  14;  D.C.  Code 
1981,  §§  22-2901,  22-3202.  Bellanger  v.  United 
States,  548  A.2d  501,  1988  D.C.  App.  LEXIS 
182  (1988). 

Error,  if  any,  arising  from  codefendant's  clos- 
ing argument  that  he  was  not  guilty  and  was 
caught  in  defendant's  robbery,  was  harmless  in 
view  of  overwhelming  evidence  of  guilt.  D.C. 
Code  1981,  §§  22-2901,  22-3202.  Hordge  v. 
United  States,  545  A.2d  1249,  1988  D.C.  App. 
LEXIS  125  (1988). 

Trial  court's  cautionary  instruction  that  ar- 
guments of  counsel  were  not  evidence  miti- 
gated any  prejudice  as  result  of  codefendant's 
closing  argument  that  he  was  not  guilty  and 
that  he  was  caught  in  defendant's  robbery.  D.C. 
Code  1981,  §§  22-2901,  22-3202.  Hordge  v. 
United  States,  545  A.2d  1249,  1988  D.C.  App. 
LEXIS  125  (1988). 

Prosecutor's  statement  that  first  defendant 
was  telling  second  defendant  to  pick  up  the 
radio,  could  not  be  regarded  as  reasonable 
inference  from  evidence  adduced  at  trial,  i.e., 
that  defendant  was  gesturing,  and  amounted  to 
plain  error,  which  was  not  cured  by  trial  court's 
instruction  that  arguments  of  counsel  were  not 
evidence;  prosecutor  was  arguing  fact  not  in 
evidence  and,  on  facts  of  case,  first  defendant 
could  be  found  guilty  only  if  he  aided  and 
abetted  second  defendant  when  second  defen- 
dant took  the  radio,  and  prosecutor's  comment 
significantly  strengthened  inference  that  first 
defendant  was  aider  and  abettor,  so  that  rever- 
sal of  robbery  conviction  was  required.  D.C. 
Code  1981,  §  22-2901.  Jones  v.  United  States, 
512  A.2d  253,  1986  D.C.  App.  LEXIS  349 
(1986). 

Prosecutor's  improper,  incomplete  missing 
witness  argument  which  claimed  that  only  de- 
fendant's sister  and  girl  friend  supported  alibi 
defense  of  being  at  party  with  several  other 
potential  witnesses,  which  trial  court  ordered 
prosecutor  to  abandon,  and  which  was  made  in 
context  of  strong  evidence  against  defendant 
did  not  substantially  sway  jury  and  did  not 
prejudice  defendant  in  prosecution  for  armed 
robbery,  assault  with  intent  to  commit  robbery 
and  to  kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 
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Prosecutor  who  failed  to  disclose  witness' 
photographic  identification  of  defendant  de- 
spite trial  court's  order  to  disclose  all  identifi- 
cations to  defense  before  testimony  and  who 
could  have  informed  defendant  of  photographic 
identification  at  bench  conference  immediately 
preceding  testimony  of  witness  committed  mis- 
conduct in  prosecution  for  armed  robbery,  as- 
sault with  intent  to  commit  robbery  while 
armed,  assault  with  intent  to  kill  while  armed, 
assault  with  dangerous  weapon,  and  carrying 
pistol  without  license.  D.C.  Code  1981,§§  22- 
501,  22-502,  22-2901,  22-3202,  22-3204.  Arnold 
V.  United  States,  511  A.2d  399,  1986  D.C.  App. 
LEXIS  357  (1986). 

Prosecutor's  misconduct  which  consisted  of 
failure  to  disclose  witness'  photographic  identi- 
fication of  defendant  before  testimony  despite 
trial  court's  order  to  disclose  all  photographic 
identifications  to  defendant,  which  occurred 
after  another  witness'  identification  of  defen- 
dant's photograph,  and  which  occurred  in  trial 
with  weak  defense  to  robbery  charges  and  im- 
plausible explanation  by  defendant  for  posses- 
sion of  stolen  property  did  not  substantially 
prejudice  defendant  by  swaying  jury  verdict  in 
prosecution  for  armed  robbery,  assault  with 
intent  to  kill  and  commit  robbery  while  armed 
assault  with  dangerous  weapon,  and  carrying 
pistol  without  license.  D.C.  Code  1981,  §§  22- 
501,  22-502,  22-2901,  22-3202,  22-3204.  Arnold 
V.  United  States,  511  A.2d  399,  1986  D.C.  App. 
LEXIS  357  (1986). 

Prosecutor's  closing  argument,  which  urged 
jurors  to  use  "knowledge  of  the  street"  to  eval- 
uate each  witness'  testimony  and  which  stated 
that  two  victims  for  reasons  of  their  own  re- 
peatedly testified  as  to  inability  to  recall 
events,  created  ambiguity  whether  prosecutor 
intended  to  remind  jurors  to  use  common  sense 
or  whether  prosecutor  was  arguing  facts  not  in 
evidence  and  suggesting  that  victims  suffered 
false  loss  of  memory,  did  not  clearly  demon- 
strate prosecutor's  intent  to  argue  worst  possi- 
ble meaning,  and,  therefore,  was  not  miscon- 
duct in  prosecution  for  armed  robbery,  assault 
with  intent  to  commit  robbery  and  to  kill  while 
armed,  assault  with  dangerous  weapon,  and 
carrying  pistol  without  license.  D.C.  Code  1981, 
§§  22-501,  22-502,  22-2901,  22-3202,  22-3204. 
Arnold  v.  United  States,  511  A.2d  399,  1986 
D.C.  App.  LEXIS  357  (1986). 

Prosecutor  who  made  incomplete  missing 
witness  argument  after  objection  was  sus- 
tained to  claim  that  only  girl  friend  and  sister 
supported  defendant's  alibi  of  being  at  party 
with  several  other  people  acted  improperly  in 
prosecution  for  armed  robbery,  assault  with 
intent  to  commit  robbery  and  with  intent  to  kill 
while  armed,  assault  with  dangerous  weapon, 
and  carrying  pistol  without  license.  D.C.  Code 


1981,  §§  22-501,  22-502,  22-2901,  22-3202,  22- 
3204.  Arnold  v.  United  States,  511  A.2d  399, 
1986  D.C.  App.  LEXIS  357  (1986). 

Prosecutor  who  called  victims  of  robbery  to 
testify  despite  knowledge  that  victims  poorly 
remembered  events,  who  wanted  jury  to  be  able 
to  hear  from  victims  named  in  indictment,  who 
wanted  to  prevent  adverse  inference  against 
government  that  could  result  from  absence  of 
victims'  testimony,  and  who  wanted  to  test 
witnesses'  ability  to  contribute  to  truth  did  not 
call  witnesses  for  improper  motives  and  did  not 
commit  misconduct  in  prosecution  for  armed 
robbery,  assault  with  intent  to  commit  robbery 
and  to  kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,§§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

In  prosecution  wherein  one  defendant  was 
convicted  of  canying  a  pistol  without  a  license 
and  both  defendants  were  convicted  of  armed 
robbery,  suggestion  that  dire  harm  would  have 
come  to  victim,  taxi  driver,  if  defendants  had 
had  correct  caliber  bullet  was  speculative,  to- 
tally lacking  in  support  by  evidence,  and  irrel- 
evant, and  was  objectionable  as  clearly  calcu- 
lated to  arouse  sympathy  of  jurors  for  victim 
and  to  play  on  their  personal  fears  about  vio- 
lence. D.C.  Code  1973,  §§  22-2901,  22-3202, 
22-3204.  Powell  v.  United  States,  455  A.2d  405, 
1982  D.C.  App.  LEXIS  496  (1982). 

Where  there  was  no  evidence  adduced  at  trial 
to  support  prosecutor's  contentions  of  perjury 
or  lying  under  oath  and  evidence  of  guilt  of 
armed  robbery,  as  reflected  in  record,  was  not 
overwhelming  and  could  have  led  to  verdict  for 
either  party,  and  where  defense  counsel  did  not 
request  specific  remedial  instructions  and  none 
were  given,  prosecutor's  remarks  were  prejudi- 
cial and  defendant  was  entitled  to  new  trial. 
D.C.  Code  1973,  §§  22-2901,  22-3202.  Miller  v. 
United  States,  444  A.2d  13,  1982  D.C.  App. 
LEXIS  312  (1982). 

Trial  court  in  reprosecution  did  not  abuse  its 
discretion  in  permitting  prosecutor  to  comment 
in  regard  to  missing  alibi  witnesses  or  in  giving 
missing  witness  instructions;  in  any  case,  any 
error  was  harmless  in  view  of  overwhelming 
evidence  of  defendant's  guilt.  D.C.  Code  §§  22- 
2801,  22-2901,  22-3502;  D.C.  Code,  SCR,  Crim- 
inal Rule  12.1.  Washington  v.  United  States, 
404  A.2d  197,  1979  D.C.  App.  LEXIS  428 
(1979). 

Where  defendant  claimed  that  armed  rob- 
bery victim  owed  him  $30  as  result  of  defraud- 
ing him  in  marijuana  sale,  but  defendant  alleg- 
edly took  over  $500  from  offending  drug  dealer 
and  dealer's  companions,  defendant  did  not 
establish  claim  of  right  defense,  and  thus  trial 
court  did  not  err  in  prohibiting  defense  counsel 
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from  arguing  said  defense  to  jury.  Smith  v. 
United  States,  330  A.2d  519,  1974  D.C.  App. 
LEXIS  336  (1974). 

Arrest. 

Where  officer  upon  hearing  defendant  identi- 
fied as  robber  went  to  home  of  defendant's 
brother  to  investigate  and  met  another  officer 
who  had  followed  suspect  to  the  home  and  who 
was  waiting  and  preparing  to  call  for  assis- 
tance, officers  had  probable  cause  to  believe 
that  person  who  had  entered  home  had  been 
involved  in  the  crime  and  even  if  woman  who 
admitted  officers  into  home  did  not  voluntarily 
consent  to  officers'  entry,  entry  was  lawful  un- 
der the  circumstances  and  subsequent  arrest 
was  valid.  D.C.  Code  §  22-2901.  United  States 
V.  Hines,  455  F.2d  1317,  1971  U.S.  App.  LEXIS 
7345  (C.A.D.C.  1971),  writ  of  certiorari  denied 
by  406  U.S.  975,  92  S.  Ct.  2427,  32  L.  Ed.  2d 
675,  1972  U.S.  LEXIS  2409  (1972). 

Where  defendant,  in  response  to  investiga- 
tory stop  by  officer  who  saw  defendant  fleeing 
from  direction  of  robbery,  voluntarily  entered 
officer's  scout  car  and  stated  that  he  was  tired 
of  running,  officer  had  necessary  cause  to  arrest 
defendant.  D.C.  Code  §  22-2901.  United  States 
V.  Hines,  455  F.2d  1317,  1971  U.S.  App.  LEXIS 
7345  (C.A.D.C.  1971),  writ  of  certiorari  denied 
by  406  U.S.  975,  92  S.  Ct.  2427,  32  L.  Ed.  2d 
675,  1972  U.S.  LEXIS  2409  (1972). 

Officer  who  knew  robbery  had  been  commit- 
ted in  immediate  vicinity  and  who  saw  defen- 
dant fleeing  from  direction  of  robbery  and  con- 
tinuously glancing  over  his  shoulder  in  that 
direction  had  requisite  degree  of  suspicion  to 
make  a  detention  of  defendant  for  purpose  of 
questioning  even  if  probable  cause  to  arrest 
was  lacking.  D.C.  Code  §  22-2901.  United 
States  V.  Hines,  455  F2d  1317,  1971  U.S.  App. 
LEXIS  7345  (C.A.D.C.  1971),  writ  of  certiorari 
denied  by  406  U.S.  975,  92  S.  Ct.  2427,  32  L.  Ed. 
2d  675,  1972  U.S.  LEXIS  2409  (1972). 

There  was  probable  cause  to  arrest  defendant 
for  crime  of  robbery,  where  description  of  robber 
was  received  by  arresting  officer  on  his  radio, 
where  officer  was  less  than  three  blocks  away 
from  scene  of  crime,  and  where  only  a  few 
minutes  had  elapsed.  D.C.  Code  §  22-2901. 
United  States  v.  Horton,  440  F.2d  253,  1971 
U.S.  App.  LEXIS  11392  (C.A.D.C.  1971). 

Robbery  victim's  physical  condition  and  vic- 
tim's positive  identification  of  defendant  as 
participant  in  robbery  were  sufficient  to  give 
arresting  officer  probable  cause  to  arrest  defen- 
dant. U.S.  Const.  Amend.  4;  D.C.  Code  §  22- 
2901.  Pendergrast  v.  United  States,  416  F.2d 
776,  1969  U.S.  App.  LEXIS  9121  (C.A.D.C. 
1969),  writ  of  certiorari  denied  by  395  U.S.  926, 
89  S.  Ct.  1782,  23  L.  Ed.  2d  243,  1969  U.S. 
LEXIS  1562  (1969). 

Where  police  officers  in  plain  clothes  saw  two 
defendants  who  were  known  to  officers  to  be 


pickpockets  get  onto  bus,  and  first  defendant 
bumped  into  victim,  and  second  defendant 
brushed  up  against  victim,  and  officers  arrested 
second  defendant,  and  search  disclosed  keycase 
of  victim,  there  was  probable  cause  for  arrest  of 
second  defendant,  and  district  court  properly 
denied  motion  of  defendants  to  suppress  the 
keycase  in  robbery  prosecution.  D.C.  Code 
§  22-2901.  Davis  v.  United  States,  409  F2d 
458,  1969  U.S.  App.  LEXIS  8888  (C.A.D.C. 
1969),  writ  of  certiorari  denied  by  395  U.S.  949, 
89  S.  Ct.  2031,  23  L.  Ed.  2d  469,  1969  U.S. 
LEXIS  1423  (1969). 

Where  complaining  witness  who  was  pursu- 
ing defendant  and  his  alleged  accomplice 
shouted  to  police  officer  that  men  he  was  chas- 
ing had  robbed  him  and  accomplice  was  ar- 
rested by  another  officer  who  blocked  exit  to 
alley  into  which  accomplice  had  run,  officer  had 
probable  cause  to  arrest  accomplice  without 
warrant  so  that  statement  made  by  accomplice 
shortly  after  his  arrest  that  he  had  seen  money 
he  was  charged  with  robbing  fall  to  ground  was 
not  inadmissible  at  trial  of  defendant  and  ac- 
complice as  fruit  of  an  illegal  arrest.  D.C.  Code 
1961,  §  22-2901.  Trimble  v.  United  States,  369 
F2d  950,  1966  U.S.  App.  LEXIS  4971  (C.A.D.C. 
1966). 

Fact  that  defendant  had  been  present  at 
scene  of  robberies,  that  he  had  minimal  resem- 
blance to  general  description  of  assailant,  and 
that  there  had  been  weak,  tenuous  identifica- 
tion of  defendant  by  tour  guide  did  not  afford 
probable  cause  to  believe  that  defendant  had 
participated  in  robberies  and  assaults,  and,  to 
thus  establish  that  he  could  be  arrested.  D.C. 
Code  §§  22-2901,  22-3202;  U.S.  Const.  Amend. 
4.  Crews  v.  United  States,  389  A.2d  277,  1978 
D.C.  App.  LEXIS  542  (1978),  reversed  by  445 
U.S.  463,  100  S.  Ct.  1244,  63  L.  Ed.  2d  537, 
1980  U.S.  LEXIS  1293  (1980). 

On  defendant's  appeal  from  proceeding  in 
which  he  was  convicted  of  armed  robbery  and  in 
which  photographic  and  lineup  identifications 
were  suppressed  but  in-court  identifications 
were  not  suppressed.  Court  of  Appeals  had  to 
accept  trial  court's  determination  that  there 
had  been  no  probable  cause  to  arrest  defendant 
where  Government  had  not  appealed  such  de- 
termination and  the  resulting  evidentiary  sup- 
pression. D.C.  Code  §§  22-2901,  22-3202;  U.S. 
Const.  Amend.  4.  Crews  v.  United  States,  389 
A.2d  277,  1978  D.C.  App.  LEXIS  542  (1978), 
reversed  by  445  U.S.  463,  100  S.  Ct.  1244,  63  L. 
Ed.  2d  537,  1980  U.S.  LEXIS  1293  (1980). 

Evidence  at  hearing  on  motion  to  suppress 
disclosed  that  police  officer,  who  spotted  defen- 
dant while  proceeding  to  scene  of  robbery  and 
who  had  obtained  a  description  of  robber  which 
fit  defendant,  had  probable  cause  to  arrest 
defendant  without  a  warrant.  D.C.  Code  §§  22- 
502,   22-2901,   22-3202.   Randall  v.  United 
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States,  353  A.2d  12,  1976  D.C.  App.  LEXIS  481 
(1976). 

Totality  of  facts  and  circumstances,  including 
information  from  radio  report  about  fleeing 
pedestrian  and  pursuing  citizen,  and  identifica- 
tion of  pursuing  citizen,  justified  warrantless 
arrest  of  pedestrian  while  he  was  being  trans- 
ported by  officers  to  scene  of  reported  incident, 
even  though  sum  total  of  information  available 
to  officers  when  they  placed  pedestrian  under 
arrest  came  from  an  unidentified  victim  of  an 
undisclosed  robbery  and  assault,  D.C. 
Code§§  22-502,  22-2901,  22-3201;  U.S.  Const. 
Amend.  4.  Bates  v.  United  States,  327  A.2d  542, 
1974  D.C.  App.  LEXIS  297  (1974). 

Common  law. 

According  to  common  law,  robbery  has  not 
been  completed  as  long  as  robber  in  immediate 
aftermath  of  taking  property  indicates  by  his 
actions  that  he  is  not  satisfied  with  location  of 
stolen  property.  United  States  v.  Harrington, 
108  R3d  1460,  1997  U.S.  App.  LEXIS  5476 
(C.A.D.C.  1997). 

Robbery  remains  as  infamous  crime  as  at 
common  law,  notwithstanding  it  may  be  pun- 
ished, within  the  trial  court's  discretion,  by 
imprisonment  in  the  jail,  as  in  the  case  of  a 
simple  misdemeanor.  U.S.  v.  Evans,  28 
App.D.C.  264,  1906  U.S.  App.  LEXIS  5240 
(1906). 

In  District  of  Columbia,  robbery  retains  com- 
mon-law elements  modified  only  to  extent  that 
Congress  has  enlarged  it  to  encompass  stealthy 
as  well  as  forcible  takings.  D.C.  Code  1961, 
§  22-2901.  Irby  v  United  States,  250  F.  Supp. 
983,  1965  U.S.  Dist.  LEXIS  6690  (D.D.C1965), 
affirmed  by  390  F.2d  432,  129  U.S.  App.  D.C.  17, 
1967  U.S.  App.  LEXIS  4497  (1967). 

Although  robbery  at  common  law  is  a  species 
of  aggravated  larceny,  the  gist  of  the  offense  is 
a  crime  against  the  person,  as  larceny  is  an 
offense  against  the  possession.  U.S.  v.  Mann, 
119  F.Supp.  406,  1954  U.S.  Dist.  LEXIS  4397 
(D.D.C1954). 

"Robbery",  as  used  in  Penal  Statute  of  Dis- 
trict of  Columbia  Code,  means  robbery  in  the 
usual  common-law  sense  as  expanded  to  in- 
clude sudden  or  stealthy  seizure  or  snatching. 
D.C.  Code  1951,  §  22-2901.  U.S.  v  Mann,  119 
FSupp.  406,  1954  U.S.  Dist.  LEXIS  4397 
(D.D.C1954). 

Robbery  retains  its  common-law  elements 
and,  thus,  government  must  prove  larceny  and 
assault.  D.C.  Code  1981,  §  22-2901.  Lattimore 
V  United  States,  684  A.2d  357,  1996  D.C.  App. 
LEXIS  224  (1996). 

Conclusiveness  of  adjudication. 

Ruling  that  original  indictment  which 
charged  only  that  defendant  "stole"  was  insuf- 
ficient because  of  the  failure  to  allege  specific 
intent  to  steal  was  not  a  decision  which  went  to 


substance  of  accusation  or  defenses  to  it  and 
thus  did  not  preclude,  under  doctrine  of  res 
judicata,  subsequent  grand  jury  indictment  in 
same  language,  even  absent  notice  of  appeal  by 
Government.  D.C.  Code  §§  22-2901,  22-3202, 
23-104(c).  Washington  v  United  States,  366 
A.2d  457,  1976  D.C.  App.  LEXIS  408  (1976). 

Dismissal  of  original  armed  robbery  indict- 
ment which  charged  only  that  defendant  "stole" 
for  failure  to  charge  specific  intent  to  steal  was 
not  a  final  judgment  on  the  merits;  thus,  doc- 
trine of  collateral  estoppel  did  not  make  dis- 
missal of  first  indictment  conclusive  as  to  suf- 
ficiency of  second  indictment  which  used 
identical  wording.  D.C.  Code  §§  22-2901,  22- 
3202.  Washington  v  United  States,  366  A. 2d 
457,  1976  D.C.  App.  LEXIS  408  (1976). 

Constitutional  rights  of  accused. 

Prosecution  of  a  defendant  under  both  the 
federal  bank  (savings  and  loan)  robbery  statute 
and  the  local  armed  robbery  statute  of  the 
District  of  Columbia  is  not  a  denial  of  equal 
protection;  a  defendant  is  subject  to  only  a 
single  trial  in  the  District  and  there  are  no 
possible  adverse  consequences  due  to  being 
found  guilty  under  both  federal  and  District  of 
Columbia  law,  since  he  can  ultimately  be  sen- 
tenced under  only  one  statutory  scheme.  18 
U.S.C.  §  2113(a);  D.C.  Code  §§  22-2901,  22- 
3202.  United  States  v  Shepard,  515  F.2d  1324, 
1975  U.S.  App.  LEXIS  13657  (C.A.D.C.  1975). 

Excellent  opportunities  that  identification 
witnesses  had  to  observe  defendant  during  rob- 
bery of  United  States  post  office  were  sufficient 
to  provide  a  solid  independent  basis  for  their 
in-court  identifications  despite  any  later  taint 
created  by  suggestive  pretrial  lineups,  and  thus 
defendant  was  not  denied  due  process  by  court's 
refusal  to  suppress  eyewitnesses'  in-court  iden- 
tifications. United  States  v.  Scriber,  499  F.2d 
1041,  1974  U.S.  App.  LEXIS  8612  (C.A.D.C. 
1974). 

On-the-scene  identification  of  defendant,  con- 
ducted within  minutes  of  his  arrest  as  robbery 
suspect,  was  not  unduly  suggestive  even 
though  unusual  number  of  policemen  were 
present,  defendant  was  handcuffed  when 
brought  before  the  witnesses,  eyewitnesses 
were  in  state  of  nervousness  and  counsel  was 
absent,  and  identification  did  not  violate  Fifth 
and  Sixth  Amendments.  D.C.  Code  §  22-2901; 
U.S.  Const.  Amends.  5,  6.  United  States  v. 
Hines,  455  F2d  1317,  1971  U.S.  App.  LEXIS 
7345  (C.A.D.C.  1971),  writ  of  certiorari  denied 
by  406  U.S.  975,  92  S.  Ct.  2427,  32  L.  Ed.  2d 
675,  1972  U.S.  LEXIS  2409  (1972). 

Where  no  suggestion  was  made  to  robbery 
victim  that  defendant  was  believed  to  be  one  of 
the  two  robbers,  but  only  that  victim  was  asked 
to  view  two  men  because  they  seemed  to  fit 
descriptions  victim  had  furnished  the  police 
and    identification    confrontation  occurred 
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within  an  hour  to  an  hour  and  a  half  of  robbery, 
identification  confrontation  at  victim's  home 
shortly  after  robbery  did  not  violate  defendant's 
right  to  due  process.  U.S.  Const.  Amend.  5. 
United  States  v.  Perry,  449  F.2d  1026,  1971  U.S. 
App.  LEXIS  9919  (C.A.D.C.  1971). 

Identification  of  defendants  who  were 
charged  with  armed  robbery  and  assault  with  a 
deadly  weapon,  by  victim,  after  defendants 
were  picked  up  near  scene  of  the  crime  and 
brought  back  to  a  squad  car  did  not  violate 
defendants'  due  process  rights  on  theory  iden- 
tification was  tainted  by  suggestive  circum- 
stances surrounding  it,  where  victim  had  given 
officer  a  detailed  description  of  the  robbers,  had 
participated  in  the  search  for  them  and  in  fact 
had  pointed  out  defendants  to  the  arresting 
officer.  United  States  v  Perry,  449  F.2d  1026, 
1971  U.S.  App.  LEXIS  9919  (C.A.D.C.  1971). 

Where  only  a  few  minutes  elapsed  from  time 
of  liquor  store  robbery  until  arrest  of  defendant 
in  waiting  room  of  dentist,  and  one  of  the 
owners  of  liquor  store,  who  had  observed  robber 
for  several  minutes  in  well-lit  liquor  store, 
identified  defendant  as  the  robber,  the  confron- 
tation was  not  so  unnecessarily  suggestive  as  to 
deny  defendant  due  process.  United  States  v. 
Perry  449  F.2d  1026,  1971  U.S.  App.  LEXIS 
9919  (C.A.D.C.  1971). 

Where  robbery  victim  on  morning  after  rob- 
bery was  shown  15  photographs  depicting 
males  of  various  ages,  including  one  photo- 
graph of  defendant  that  was  not  highlighted  so 
as  to  prompt  its  selection  and  victim  identified 
defendant's  photograph,  which  was  sixth  pho- 
tograph shown  to  him,  as  that  of  robber  and 
remained  firm  in  such  identification  after  ex- 
amining remaining  photographs,  such  identifi- 
cation did  not  deny  due  process  and  did  not 
vitiate  subsequent  in-court  identification.  D.C. 
Code  §§  22-502,  22-2901;  Fed.Rules  Crim.Proc. 
rule  52(b).  United  States  v  Hamilton,  420  F.2d 
1292,  1969  U.S.  App.  LEXIS  11374  (C.A.D.C. 
1969). 

Continuation  of  defendant's  robbery  trial,  af- 
ter his  codefendant  changed  his  plea  to  guilty 
at  completion  of  government's  case  and  after 
trial  judge,  in  questioning  codefendant,  elicited 
statement  that  implicated  defendant,  did  not 
constitute  denial  of  due  process,  either  on  the- 
ory that  trial  judge,  having  heard  statement, 
would  be  prejudiced  against  defendant  or  on 
theory  that  jury  must  have  realized  that  code- 
fendant had  changed  his  plea  and  must  have 
been  improperly  influenced  thereby  in  passing 
on  defendant's  guilt.  D.C.  Code  §  22-2901. 
Scott  V  United  States,  419  F.2d  264,  1969  U.S. 
App.  LEXIS  8942  (C.A.D.C.  1969). 

District  of  Columbia  prisoner  failed  to  estab- 
lish his  custody,  pursuant  to  second  violator 
warrant,  was  in  violation  of  Constitution,  laws, 
or  treaties  of  United  States,  and  thus  grant  of 
§  2241  habeas  relief  was  not  warranted;  pris- 


oner had  received  prison  sentence  within  law- 
ful range,  had  received  credit  for  time  served 
prior  to  his  release  on  probation,  and,  upon 
revocation  of  probation,  had  forfeited  all  time 
spent  on  probation.  Foster  v.  Wainwright,  820 
FSupp.2d  36,  2011  U.S.  Dist.  LEXIS  123606 
(2011). 

Totality  of  circumstances  surrounding  photo- 
graphic identification  of  defendants,  including 
fact  that  one  robbery  victim  was  shown  only  the 
photographs  of  the  four  suspects,  that  those 
photographs  contained  police  markings,  and 
that  there  was  no  necessity  whatsoever  for  a 
photographic  identification  since  the  suspects 
had  been  apprehended,  established  that  the 
identification  procedure  was  "so  impermissibly 
suggestive  as  to  give  rise  to  a  very  substantial 
likelihood  of  irreparable  misidentification"  and 
that  there  was  thus  a  serious  and  irreconcilable 
breach  of  due  process  of  law.  D.C.  Code  §  22- 
2901.  United  States  v  Washington,  292  F. 
Supp.  284,  1968  U.S.  Dist.  LEXIS  9570 
(D.D.C1968). 

The  trial  court  had  discretion,  in  armed  rob- 
bery prosecution,  to  grant  defendant's  request 
for  one-person  showup  to  permit  defendant's 
witness  to  identify  complaining  witness  in 
courtroom  as  man  whom  she  had  heard  threat- 
ening defendant;  due  process  concerns  did  not 
preclude  the  showup  in  that  proposed  showup 
was  intended  to  identify  not  the  defendant,  but 
rather  the  complaining  witness,  and  thus,  even 
if  complaining  witness  was  identified  by  sug- 
gestive means,  complaining  witness  would  not 
have  run  the  risk  of  imprisonment.  U.S. 
Const.Amend.  5.  Hollingsworth  v.  United 
States,  531  A.2d  973,  1987  D.C.  App.  LEXIS 
444  (1987). 

Where  there  had  been  unequivocal, 
unsuggested  and  otherwise  constitutionally  ac- 
ceptable identification  of  defendants  by  robbery 
victim  when  he  sighted  defendants  after  rob- 
bery and  pointed  them  out  to  officers,  subse- 
quent unnecessarily  suggestive  photographic 
identification  procedure  was  not  conducive  to 
irreparable  misidentification  in  violation  of  due 
process;  thus,  an  inquiry  into  whether  there 
was  an  independent  source  for  victim's  subse- 
quent lineup  and  in-court  identifications  of  de- 
fendants was  not  required  before  such  identifi- 
cations could  be  admitted  into  evidence.  D.C. 
Code  §  22-2901;  U.S.  Const.  Amends.  5,  14. 
Patterson  v  United  States,  384  A.2d  663,  1978 
D.C.  App.  LEXIS  457  (1978). 

Position  advanced  by  defendants,  charged 
with  robbing  priests  of  money  and  other  valu- 
ables at  gun  point  while  ostensibly  at  church 
rectory  for  purpose  of  arranging  a  baptism,  that 
all  Catholics  should  have  been  excluded  from 
their  jury  in  that  Catholics,  as  a  class,  are 
unable  to  judge  impartially  truth  or  falsity  of 
testimony  of  Catholic  clerics  because  of  their 
religious  faith,  was  "suspect"  under  equal  pro- 
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tection  provisions  of  Constitution.  U.S.  Const. 
Amend.  14.  Coleman  v.  United  States,  379  A.2d 
951,  1977  D.C.  App.  LEXIS  260  (1977). 

Admission,  in  prosecution  for  armed  robbery 
of  food  store,  of  evidence  of  contemporaneous 
armed  robbery  of  a  nearby  store  did  not  violate 
due  process  where  all  the  jury  knew  was  that 
another  had  been  arrested  for  the  contempora- 
neous robbery  and  that  "lookout"  subsequently 
was  issued  for  automobile  in  which  instant 
defendants  eventually  were  found;  even  if  it 
were  clear  that  the  other  had  somehow  impli- 
cated instant  defendants  in  the  offense  for 
which  he  was  arrested,  evidence  of  such  other 
offense  was  both  legitimate  and  necessary  to 
establish  sequence  of  events  from  time  of  food 
store  robbery  to  time  of  arrest.  D.C.  Code 
§§  22-2901,  22-3202.  Coleman  v  United  States, 
379  A.2d  951,  1977  D.C.  App.  LEXIS  260 
(1977). 

Neither  Fifth  Amendment  privilege  against 
self-incrimination  nor  due  process  standards 
prevented  standing  of  codefendants  side  by  side 
before  jury  to  assess  their  relative  physical 
appearances,  in  prosecution  for  armed  robbery, 
robbery  and  assault  with  a  dangerous  weapon, 
and  it  was  of  no  consequence  that  defendant 
declined  to  take  stand  to  testify  on  his  own 
behalf  since  such  physical  display  did  not  con- 
stitute "testimony."  U.S.  Const.  Amend.  5;  D.C. 
Code  §§  22-502,  22-2901,  22-3202.  Hill  v 
United  States,  367  A.2d  110,  1976  D.C.  App. 
LEXIS  436  (1976). 

Where  alibi  witness  threatened  victim  of 
armed  robbery  outside  courtroom,  immediate 
arrest  of  witness,  which  resulted  in  witness' 
decision  to  invoke  privilege  against  self-incrim- 
ination if  asked  about  threat  and  defense's 
subsequent  decision  not  to  call  witness,  was  not 
governmental  action  preventing  defendant 
from  presenting  his  defense,  and  did  not  result 
in  a  denial  of  due  process.  Swann  v.  United 
States,  326  A.2d  813,  1974  D.C.  App.  LEXIS 
292  (1974). 

Construction  and  application. 

Federal  statute  for  District  of  Columbia,  de- 
fining crime  of  burglary  in  first  degree  and 
increasing  minimum  and  maximum  punish- 
ments therefor  and  increasing  minimum  pun- 
ishment for  robbery  by  amending  prior  laws  on 
both  crimes  became  effective  at  3:05  p.  m.  when 
it  was  signed  by  the  President,  and  not  before. 
D.C.  Code  §§  22-1801,  22-1801(a),  22-2901;  1 
U.S.C.  §  112;  U.S.  Const,  art.  1,  §  9,  cl.  3. 
United  States  v  Casson,  434  F2d  415,  1970 
U.S.  App.  LEXIS  10177  (C.A.D.C.  1970). 

Construction  with  federal  law. 

Evidence  that  money  lost  and  stolen  as  result 
of  restaurant  robbery  would  otherwise  have 
been  involved  in  interstate  transactions  was 
sufficient  to  support  conclusion  that  robbery 


affected  interstate  commerce,  thus  supporting 
conviction  of  aiding  and  abetting  Hobbs  Act 
robbery.  18  U.S.C.  §§  2,  1951(a),  (b)(3).  United 
States  V  Harrington,  108  F.3d  1460,  1997  U.S. 
App.  LEXIS  5476  (C.A.D.C.  1997). 

If  an3rthing,  the  federal  mail  robbery  statute 
contemplates  a  single  conviction,  not  multiple 
convictions,  when  the  first  tier  of  mail  robbery 
is  aggravated  by  the  use  of  a  deadly  weapon.  18 
U.S.C.  §  2114;  D.C.  Code  §§  22-2901,  22-3202. 
United  States  v  Knight,  509  F2d  354,  1974 
U.S.  App.  LEXIS  5667  (C.A.D.C.  1974). 

The  federal  mail  robbery  statute  and  the 
District  of  Columbia  robbery  and  crime  of  vio- 
lence statutes  are  applicable  throughout  Dis- 
trict of  Columbia.  18  U.S.C.  §  2114;  D.C.  Code 
§§  22-2901,  22-3202.  United  States  v  Spears, 
449  F.2d  946,  1971  U.S.  App.  LEXIS  11849 
(C.A.D.C.  1971). 

Counsel  for  accused. 

— Adequacy  of  representation,  counsel  for 
accused. 

Prosecutor,  by  recommending  a  20-year  sen- 
tence for  defendant  on  his  conviction  for  armed 
robbery  and  related  weapons  and  other  of- 
fenses, committed  a  grave  and  inexcusable 
breach  of  written  plea  agreement,  pursuant  to 
which  prosecutor  had  agreed  not  to  allocute  for 
a  sentence  greater  than  ten  years;  while  the 
prosecutor  withdrew  her  request  for  a  20-year 
sentence,  which  occurred  only  after  the  judge 
brought  the  problem  to  counsel's  attention),  her 
subsequent  allocution  was  anything  but  an 
emphatic  retreat  from  the  impropriety,  and  the 
demands  of  fairness  required  something  better 
from  the  government  than  a  blatant  breach  of 
the  plea  agreement  followed  by  the  prosecutor's 
implied  dissatisfaction  with  that  agreement 
during  the  course  of  her  allocution.  Clark  v. 
U.S.,  2012  WL  2159358  (2012). 

Decision  by  co-defendant's  trial  counsel  to 
argue  reasonable  doubt  based  on  testimony  of 
State's  key  eyewitness  that  co-defendant  re- 
mained about  15  feet  away  from  where  robbery 
was  taking  place  and  did  not  approach  either 
victim,  rather  than  to  argue  consistent  with 
co-defendant's  choice  of  "drug  deal  gone  bad" 
theory,  was  matter  of  reasonable  strategy  after 
thorough  investigation  of  law  and  relevant 
facts  that  did  not  constitute  deficient  perfor- 
mance; counsel  did  not  prevent  jury  from  hear- 
ing co-defendant's  chosen  defense  and  ascribing 
whatever  weight  it  saw  fit  to  his  testimony,  and 
in  counsel's  reasonable  judgment,  jury  was  un- 
likely to  accept  co-defendant's  theory  of  drug 
deal  gone  bad  or  believe  that  victims  and  eye- 
witness were  three  bold-faced  liars.  Van  Kuhn 
V  United  States,  900  A.2d  691,  2006  D.C.  App. 
LEXIS  301  (2006). 

Defense  counsel's  alleged  failure  to  raise  is- 
sue of  "double  enhancement,"  was  not  ineffec- 
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tive  assistance,  in  prosecution  for  robbery  of  a 
senior  citizen,  given  that  defendant  had  five 
previous  convictions  for  burglary.  Forte  v. 
United  States,  856  A.2d  567,  2004  D.C.  App. 
LEXIS  398  (2004),  writ  of  certiorari  denied  by 
543  U.S.  1174,  125  S.  Ct.  1368,  161  L.  Ed.  2d 
155,  2005  U.S.  LEXIS  1862,  73  U.S.L.W.  3496 
(2005). 

Defendant  was  not  prejudiced,  as  required  to 
establish  claim  for  ineffective  assistance  of 
counsel,  by  counsel's  falsely  advising  defendant 
that  motion  to  withdraw  pleas  had  been  filed 
and  denied,  when  in  fact,  no  motion  was  filed, 
where  there  was  not  a  reasonable  probability 
that  motion  to  withdraw  plea  would  have  been 
granted;  defendant  asserted  his  innocence  only 
with  respect  to  second  armed  robbery,  plea 
colloquy  belied  defendant's  assertion  that  he 
was  pressured  at  his  plea  hearing,  evidence 
proffered  by  prosecution  appeared  to  be  strong, 
including  eyewitness  accounts  and  co-defen- 
dant's testimony,  and  plea  hearing  transcript 
showed  that  defendant  understood  his  plea, 
and  his  decision  to  enter  guilty  pleas  was  not 
made  in  haste.  Butler  v.  United  States,  836 
A.2d  570,  2003  D.C.  App.  LEXIS  693  (2003). 

Defendant  failed,  in  moving  on  ineffective 
assistance  grounds  to  vacate  convictions  for 
offenses  including  murder  and  armed  robbery, 
to  demonstrate  that  trial  counsel  performed 
deficiently  in  failing  to  present  alibi  witnesses; 
trial  counsel  hired  investigators  to  follow  up  on 
all  leads  as  to  alibi  witnesses,  there  were  many 
inconsistencies  among  alibi  witnesses  and  de- 
fendant as  to  defendant's  whereabouts  on  night 
of  charged  incident,  and  defendant  admitted  to 
counsel  that  he  was  present  at  crime  scene 
when  told  that  his  fingerprint  was  on  magazine 
of  gun  found  at  scene  of  shootings.  Porter  v. 
United  States,  826  A.2d  398,  2003  D.C.  App. 
LEXIS  421  (2003). 

Any  deficiency  in  trial  counsel's  performance 
in  failing  to  present  alibi  witnesses  in  murder 
and  armed  robbery  prosecution  was  not  preju- 
dicial and  thus  did  not  support  ineffective  as- 
sistance claim,  particularly  considering  govern- 
ment's strong  case  against  defendant  and  the 
many  defects  in  his  claimed  alibi  defense.  Por- 
ter V.  United  States,  826  A.2d  398,  2003  D.C. 
App.  LEXIS  421  (2003). 

Trial  counsel's  failure  to  present  alibi  de- 
fense, despite  introduction  of  alibi  witnesses 
during  voir  dire  and  assertion  of  alibi  defense 
during  opening  statement,  did  not  constitute 
deficient  performance  that  prejudiced  defen- 
dant, as  required  to  support  claim  of  ineffective 
assistance  of  counsel,  in  trial  for  armed  robbery 
and  carrjdng  pistol  without  license;  decision  not 
to  call  alibi  witnesses  was  tactical  decision  in 
light  of  victim's  was  tactical  one,  insofar  as 
strength  of  state's  identification  evidence  was 
weaker  than  counsel  had  anticipated,  and  alibi 
testimony  risked  admission  of  evidence  regard- 


ing prior  crimes.  Dobson  v.  United  States,  815 
A.2d  748,  2003  D.C.  App.  LEXIS  16  (2003). 

Summary  denial  of  second  motion  for 
postconviction  relief  as  successive,  which  mo- 
tion was  based  on  claim  that  counsel  was  inef- 
fective for  failure  to  call  accomplice  who  would 
have  testified  that  he  committed  robbery  with 
someone  other  than  defendant,  did  not  consti- 
tute abuse  of  discretion,  where  first  motion 
raised  ineffective  assistance  of  counsel  for  fail- 
ure to  present  alibi  defense,  and  defendant 
failed  to  demonstrate  no  cause  for  and  preju- 
dice from  failure  to  raise  second  claim  in  first 
motion.  Dobson  v.  United  States,  815  A.2d  748, 
2003  D.C.  App.  LEXIS  16  (2003). 

Trial  court  erred  in  denying  defendant's  mo- 
tion for  new  trial  without  evidentiary  hearing, 
following  convictions  for  kidnapping  while 
armed,  armed  robbery,  assault  with  intent  to 
commit  rape  while  armed,  and  possession  of 
firearm  during  crime  of  violence,  basis  of  which 
motion  was  ineffective  assistance  of  counsel, 
where  court  made  credibility  determination 
that  defendant  had  not  provided  names  of  ex- 
culpatory witnesses  without  hearing  testimony 
from  anyone  who  had  any  direct  knowledge 
regarding  this  disputed  fact,  as  trial  attorney 
never  denied  or  admitted  that  defendant  had 
provided  names,  investigator  did  not  testify, 
and  defendant  was  not  permitted  to  be  present. 
Arrington  v.  United  States,  804  A.2d  1068,  2002 
D.C.  App.  LEXIS  483  (2002). 

Counsel's  failure  to  impeach  complainant 
with  complainant's  alleged  statement  to  de- 
fense investigator  effectively  acknowledging 
that  defendant's  entry  into  her  home  was  con- 
sensual did  not  prejudice  defendant,  with  re- 
spect to  convictions  for  robbery  and  assault 
with  intent  to  rape,  and  thus,  defendant  was 
not  entitled  to  hearing  on  motion  to  vacate 
convictions  which  was  based  on  counsel's  al- 
leged ineffective  assistance,  where  complain- 
ant's account  of  robbery  and  assault  offenses 
was  consistent  and  essentially  uncontradicted, 
and  complainant  reported  assault  and  robbery 
to  daughter  a  week  or  so  after  the  fact.  U.S. 
Const.Amend.  6;  D.C.  Code  1981,  §§  22-501, 
22-2901.  Wilhams  v.  United  States,  725  A.2d 
455,  1999  D.C.  App.  LEXIS  14  (1999). 

Defendant,  who  was  convicted  of  armed  rob- 
bery and  whose  counsel  elicited  testimony  in 
support  of  defendant's  misidentification  and 
alibi  defenses,  presented  such  defenses  to  jury 
in  opening  and  closing  arguments,  may  have 
decided  not  to  produce  character  witnesses  in 
order  to  preclude  introduction  of  defendant's 
prior  arrests  into  evidence  and  gave  a  sufficient 
opening  statement  after  Government  presented 
its  case,  was  not  shown  to  have  been  denied 
effective  assistance  of  counsel.  D.C.  Code 
§§  22-2901,  22-3202;  U.S.  Const.  Amend.  6. 
Fitzhugh  V.  United  States,  415  A.2d  548,  1980 
D.C.  App.  LEXIS  304  (1980). 
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Defendant  was  not  denied  effective  assis- 
tance of  counsel  because  of  failure  of  defen- 
dant's trial  counsel  to  timely  move  for  joinder  of 
instant  armed  robbery  with  felony-murder  of 
which  defendant  was  acquitted.  D.C.  Code 
§§  22-2901,  22-3201,  22-3204.  Harling  v. 
United  States,  372  A.2d  1011,  1977  D.C.  App. 
LEXIS  472  (1977). 

Accused,  who  was  convicted  of  armed  rob- 
bery, assault  with  a  dangerous  weapon,  assault 
on  police  officer  and  possession  of  prohibited 
weapon  and  who  asserted  that  there  had  been 
inadequate  preparation  by  his  trial  counsel, 
was  not  denied  his  right  to  effective  assistance 
of  counsel,  absent  any  indication  of  any  sub- 
stantial defense  which  accused  might  have  ad- 
vanced and  which  was  excluded  as  result  of 
such  alleged  lack  of  preparation.  D.C.  Code 
§§  22-502,  22-505(a),  22-2901,  22-3202,  22- 
3214(a);  U.S.  Const.  Amend.  6.  White  v.  United 
States,  358  A.2d  645,  1976  D.C.  App.  LEXIS 
279  (1976). 

Failure  to  preserve,  for  appeal,  the  issue 
whether  trial  court  erred  in  allowing  in-court 
identifications  of  accused,  who  were  convicted 
of  armed  robbery,  assault  with  a  dangerous 
weapon,  assault  on  police  officer  and  possession 
of  prohibited  weapon,  did  not  deny  effective 
assistance  of  counsel  where  sole  ground  ad- 
vanced for  suppression  of  in-court  identifica- 
tions was  the  failure  of  government  to  conduct 
pretrial  lineups  and  there  was  no  indication 
that  on-scene  confrontations  between  accused 
and  government  witnesses  were  tainted  by  any 
impermissible  police  procedure.  D.C.  Code 
§§  22-502,  22-505(a),  22-2901,  22-3202,  22- 
3214(a);  U.S.  Const.  Amends.  5,  6;  D.C.  Code 
SCR,  Criminal  Rule  12(b)(3).  White  v.  United 
States,  358  A.2d  645,  1976  D.C.  App.  LEXIS 
279  (1976). 

—  Critical  time,  counsel  for  accused. 

Fact  that  defendant  was  already  in  custody 
on  charge  of  possession  of  a  sawed-off  shotgun 
did  not  preclude  the  police  from  conducting,  in 
the  absence  of  counsel,  a  photographic  identifi- 
cation in  order  to  link  defendant  with  armed 
robbery.  U.S.  Const.  Amend.  6;  D.C.  Code 
§§  22-2901,  22-3202(a).  United  States  v.  Jack- 
son, 509  R2d  499,  1974  U.S.  App.  LEXIS  5687 
(C.A.D.C.  1974). 

—  Deprivation  or  allowance  of  counsel. 

Where  record  unequivocally  established  that, 
after  three  years  of  representing  defendant, 
defense  counsel  concurred  with  conclusions 
reached  by  psychiatrist  and  judge  that  defen- 
dant was  a  malingerer  and  expressed  opinion 
that  it  was  tactically  unwise  to  raise  an  insan- 
ity defense  unless  he  felt  he  had  a  chance, 
defendant  was  not  entitled  to  reversal  of  con- 
viction of  armed  robbery  assault  with  a  deadly 
weapon  and  carrying  a  pistol  without  a  license 


on  ground  of  judicial  interference  with  his  de- 
fense counsel's  attempt  to  pursue  insanity  is- 
sue. D.C.  Code  §§  22-502,  22-2901,  22-3202, 
22-3204,  24-30 1(a).  United  States  v.  Simms, 
463  R2d  1273,  1972  U.S.  App.  LEXIS  9318 
(C.A.D.C.  1972). 

—  Joint  representation  of  codefendants, 
counsel  for  accused. 

Although  counsel  breached  his  duty  in  not 
moving  to  withdraw  as  counsel  on  appeal  where 
he  had  represented  convicted  defendant  at  trial 
and,  as  defendant's  attorney  on  appeal,  raised 
issue  of  constitutional  adequacy  of  his  repre- 
sentation of  defendant  at  trial,  where  issues 
were  fully  explored  by  both  sides  and  appellate 
court  carefully  examined  the  merits,  conclud- 
ing that  representation  at  trial  was  adequate, 
and  where  concern  as  to  propriety  of  attorney's 
appearance  before  appellate  court  was  raised 
for  first  time  at  oral  argument  on  appeal,  de- 
fendant's conviction  would  be  affirmed.  D.C. 
Code  §§  22-2901,  22-3201,  22-3204.  Harling  v. 
United  States,  372  A.2d  1011,  1977  D.C.  App. 
LEXIS  472  (1977). 

Counsel  for  prosecution. 

Prosecution's  alleged  Brady  violation,  in  be- 
latedly disclosing  that  complaining  witness  had 
identified  someone  other  than  defendant  as  the 
perpetrator,  did  not  require  reversal  of  robbery 
conviction,  where  defendant  had  opportunity  to 
use  the  information  at  trial  through  question- 
ing of  complaining  witness.  Blunt  v.  United 
States,  863  A.2d  828,  2004  D.C.  App.  LEXIS 
683  (2004). 

Trial  court,  in  prosecution  of  defendant  for 
armed  robbery  and  carrying  a  pistol  without  a 
license,  did  not  err  in  refusing  to  order  the 
recusal  of  the  prosecutor.  D.C.  Code  §§  22- 
2901,  22-3201,  22-3204.  Harling  v.  United 
States,  372  A.2d  1011,  1977  D.C.  App.  LEXIS 
472  (1977). 

Defenses,  generally. 

Defendant's  testimony,  in  robbery  prosecu- 
tion, that  he  and  codefendant  never  intended  to 
rob  victim,  but  that  he  assaulted  victim  and 
picked  up  his  wallet  only  after  it  had  fallen  to 
the  ground  during  their  struggle,  did  not  pre- 
clude defendant  or  codefendant  from  present- 
ing a  contradictory  defense  that  they  had  in- 
tended to  rob  victim,  but  their  robbery  attempt 
had  been  thwarted  by  victim  and  his  neighbors 
before  they  were  able  to  complete  the  robbery, 
as  would  support  an  instruction  on  lesser  in- 
cluded offense  of  attempted  robbery.  Johnson  v. 
United  States,  756  A.2d  458,  2000  D.C.  App. 
LEXIS  177  (2000). 

Court  of  Appeals  found  no  manifest  error  or 
serious  injustice  in  conviction  of  defendant  for 
robbing  police  decoy  by  stealthy  seizure  where 
robbery  was  witnessed  and  documented  by  po- 
lice surveillance.  D.C.  Code  1981,  §  22-2901. 
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Noaks  V.  United  States,  486  A.2d  1177,  1985 
D.C.  App.  LEXIS  314  (1985). 

Claim  of  defendant  that  it  was  not  he  but  one 
of  his  coescapers  who  held  knife  used  to  rob 
victim  fell  short  of  complete  defense  to  charge  of 
armed  robbery,  since,  even  assuming  defendant 
used  no  weapon,  the  acts  of  his  accomplice  in 
crime  could  be  imputed  to  him  thus  making 
him  chargeable  as  a  principal.  D.C.  Code  §  22- 
105.  Jordan  v  United  States,  350  A.2d  735, 
1976  D.C.  App.  LEXIS  459  (1976). 

Discovery. 

If  urine  test  had  been  made  upon  defendant, 
who  interposed  defense  of  intoxication  to  rob- 
bery charge.  Government's  lack  of  knowledge 
as  to  bearing  of  the  test  upon  defendant's  con- 
dition at  the  time  of  the  offense,  if,  in  fact,  the 
test  might  have  shed  light  thereon,  would  not 
foreclose  inquiry  into  the  obligation  of  the  Gov- 
ernment to  preserve  the  evidence  or  foreclose 
consideration  of  sanctions  for  failure  to  do  so. 
D.C.  Code  §  22-2901.  United  States  v  Butler, 
499  F.2d  1006,  1974  U.S.  App.  LEXIS  9149 
(C.A.D.C.  1974). 

Since,  even  if  urine  test  which  Government 
had  not  produced  would  have  convinced  jury 
that  defendant  as  a  result  of  intoxication,  did 
not  have  requisite  intent  to  commit  robbery, 
there  was  proof  beyond  reasonable  doubt  of 
lesser  included  offense  of  simple  assault,  which 
does  not  require  proof  of  specific  intent,  defen- 
dant would  not  be  entitled  to  dismissal  of 
indictment  even  if  test  were  shown  to  have 
been  made  and  were  shown  to  have  been  of 
potential  value  to  defendant.  D.C.  Code  §  22- 
2901.  United  States  v.  Butler,  499  F.2d  1006, 
1974  U.S.  App.  LEXIS  9149  (C.A.D.C.  1974). 

Where  record  of  prosecution  arising  out  of 
armed  robbery  showed  that  informant  con- 
tacted police,  some  three  weeks  after  crime, 
and  told  them  of  source  and  whereabouts  of 
shotgun  involved  and  of  alleged  conspiracy  to 
murder  government's  principal  witness,  but 
record  was  otherwise  silent  as  to  participation 
by  informant  in  offense  itself,  disclosure  of 
identity  of  informant  on  pain  of  dismissal 
should  not  have  been  required.  D.C.  Code 
§§  22-502,  22-2901.  United  States  v.  Skeens, 
449  F.2d  1066,  1971  U.S.  App.  LEXIS  9627 
(C.A.D.C.  1971). 

Government  was  not  guilty  of  any  impropri- 
ety in  failing  to  produce  photographs  of  defen- 
dants, made  on  day  of  arrest,  before  they  were 
demanded  by  defense  counsel.  D.C.  Code  §§  22- 
502,  22-2901,  22-3202.  United  States  v 
Trantham,  448  F.2d  1036,  1971  U.S.  App. 
LEXIS  12105  (C.A.D.C.  1971). 

In  prosecution  for  robbery,  conspiracy  to  com- 
mit robbery,  and  for  carrying  a  deadly  weapon 
without  a  license,  action  of  trial  court  in  not 
requiring  production  under  subpoena  of  arrest 
record  of  a  witness  for  prosecution  was  not 


prejudicial  to  defendant  where  police  officer 
testified  he  had  no  arrest  record  of  witness  by 
name  contained  in  subpoena  and  did  not  know 
such  witness  used  other  names  mentioned  by 
him  by  counsel  for  defendant,  and  counsel  for 
defendant  did  not  during  trial  procure  any 
further  subpoena  for  arrest  record  of  witness 
under  any  other  name.  D.C.  Code  1940,  §§  22- 
2901,  22-3204;  18  U.S.C.  §  371.  Bundy  v.  U.S., 
193  F.2d  694,  1951  U.S.  App.  LEXIS  2938 
(C.A.D.C.  1951). 

Defendant's  conviction  of  kidnapping  while 
armed  and  armed  robbery  did  not  have  to  be 
reversed,  based  on  prosecution's  alleged  failure 
to  provide  defense  during  discovery  with  cer- 
tain incriminating  statements  allegedly  made 
by  defendant  to  police  officer;  error,  if  any,  was 
not  clear  or  obvious,  and  there  was  no  miscar- 
riage of  justice.  D.C.  Code  1981,  §§  22-2101, 
22-2901,  22-3202.  Quallis  v  United  States,  654 
A.2d  1281,  1995  D.C.  App.  LEXIS  41  (1995). 

In  proceeding  in  which  juvenile  was  adjudged 
to  have  committed  robbery,  even  if  police  offi- 
cer's notes  of  an  interview  with  complaining 
witness  constituted  a  "statement"  within  pur- 
view of  Jencks  Act,  refusal  to  strike  such  wit- 
ness' testimony  due  to  officer's  inability  to 
produce  such  notes  was  not  an  abuse  of  discre- 
tion. D.C.  Code  §  22-2901;  18  U.S.C.  §§  3500, 
3500(e)(l,  5).  In  re  A.B.H.,  343  A.2d  573,  1975 
D.C.  App.  LEXIS  233  (1975). 

Although  police  who  three  or  four  days  after 
purse  snatching  found  the  purse  should  not 
have  returned  it  to  the  complaining  witness, 
trial  court's  ruling  that  sanctions  against  pros- 
ecution were  unwarranted  was  substantially 
supported  by  record  and  did  not  constitute  an 
abuse  of  discretion,  even  if  court  had  authority 
to  impose  sanctions,  where  the  wet  and  weath- 
ered condition  of  purse  would  in  all  likelihood 
have  rendered  its  surfaces  unsusceptible  to 
fingerprint  analysis,  there  was  no  indication 
that  surfaces  were  composed  of  material  which 
would  take  and  retain  prints  and  it  was  possi- 
ble that  a  number  of  people  had  handled  the 
abandoned  purse  in  the  interim.  D.C.  Code 
§  22-2901;  D.C.  Code  SCR,  Criminal  Rule  16(b, 
f).  Marshall  v.  United  States,  340  A.2d  805, 
1975  D.C.  App.  LEXIS  423  (1975). 

Double  jeopardy. 

Double  jeopardy  clause  prohibits  successive 
prosecutions  in  the  District  of  Columbia  for 
violations  of  federal  and  District  of  Columbia 
law  arising  from  the  same  bank  or  savings  and 
loan  robbery,  but  it  does  not  require  that  pros- 
ecution under  the  federal  scheme  be  preferred 
to  prosecution  under  local  statutes,  so  long  as 
only  a  single  prosecution  takes  place.  18  U.S.C. 
§  2113(a);  D.C.  Code  §§  22-2901,  22-3202. 
United  States  v.  Shepard,  515  F.2d  1324,  1975 
U.S.  App.  LEXIS  13657  (C.A.D.C.  1975). 
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Where  defendant  did  not  raise  at  his  second 
trial  the  issue  that  his  acquittal  of  armed 
robbery  at  first  trial  was  acquittal  of  unarmed 
robbery  as  well,  defendant  waived  the  defense 
of  double  jeopardy  D.C.  Code  §§  22-502,  22- 
2901,  22-3202;  Fed.Rules  Crim.Proc.  rule 
12(b)(2),  18  U.S.C.  United  States  v.  Scott,  464 
F.2d  832,  1972  U.S.  App.  LEXIS  8719  (C.A.D.C. 
1972). 

Where  purpose  and  effect  of  proceedings  in 
juvenile  court  were  to  provide  a  prompt  prelim- 
inary hearing  in  order  to  set  a  date  for  trial,  if 
allegations  of  petitions  were  denied,  or  to  con- 
tinue case  pending  completion  of  full  social 
study  and  recommendations  for  disposition  of 
child,  case  had  not  reached  stage  at  which 
juvenile's  liberty  had  been  placed  in  jeopardy 
by  his  acknowledgment  that  he  held  a  toy  gun 
during  alleged  robbery,  and  when  trial  judge 
subsequently  waived  jurisdiction  to  district 
court  for  trial  indictment  was  not  subject  to 
dismissal  on  ground  of  double  jeopardy.  D.C. 
Code  1951,  §§  ll-906(a),  11-908,  11-914,  11- 
915,  22-2901,  U.S.  Const.  Amend.  5.  U.S.  v. 
Dickerson,  271  F.2d  487,  1959  U.S.  App.  LEXIS 
3323  (C.A.D.C.  1959). 

"Full  investigation"  which  statute  requires 
before  juvenile  court  can  waive  jurisdiction  to 
district  court  includes  informal  hearings  to 
determine  whether  to  waive  jurisdiction  and 
jeopardy  does  not  attach  at  that  point.  D.C. 
Code  1951,  §§  ll-906(a),  11-908,  11-914,  11- 
915,  22-2901,  U.S.  Const.  Amend.  5.  U.S.  v. 
Dickerson,  271  F2d  487,  1959  U.S.  App.  LEXIS 
3323  (C.A.D.C.  1959). 

Counts  of  indictment  charging  assault  with  a 
dangerous  weapon  (ADW)  merged  with  armed 
robbery  counts  for  double  jeopardy  purposes, 
such  that  convictions  for  ADW  and  for  corre- 
sponding counts  of  possession  of  a  firearm  dur- 
ing a  crime  of  violence  (PFCV)  would  be  va- 
cated. Kaliku  V.  United  States,  994  A.2d  765, 
2010  D.C.  App.  LEXIS  261  (2010). 

Each  of  defendant's  and  codefendant's  con- 
victions for  two  counts  of  armed  robbery 
merged  for  double  jeopardy  purposes;  robbery 
of  both  victim's  car  and  the  items  it  contained 
was  a  single  criminal  act.  Bryant  v.  United 
States,  859  A.2d  1093,  2004  D.C.  App.  LEXIS 
526  (2004). 

Defendants,  who  were  each  convicted  of  three 
counts  of  possession  of  a  firearm  during  a  crime 
of  violence  (PFCV),  were  not  entitled  to  have 
such  convictions  merged  into  one  conviction  to 
avoid  violation  of  double  jeopardy;  three  PFCV 
convictions  were  based  upon  predicate  offenses 
that  required  proof  of  an  element  that  the  other 
did  not,  and  with  regard  to  the  PFCV  predicate 
offenses  of  second  degree  burglary  and  armed 
robbery,  defendants  had  reached  a  "fork  in  the 
road"  between  their  decisions  to  commit  such 
offenses.  Sanders  v.  United  States,  809  A. 2d 
584,  2002  D.C.  App.  LEXIS  604  (2002),  writ  of 


certiorari  denied  by  538  U.S.  937,  123  S.  Ct. 
1602,  155  L.  Ed.  2d  340,  2003  U.S.  LEXIS  2425, 
71  U.S.L.W.  3610  (2003),  remanded  by  975  A.2d 
165,  2009  D.C.  App.  LEXIS  241  (D.C.  2009). 

More  than  one  armed  robbery  occurs,  for 
purposes  of  double  jeopardy,  where  evidence 
shows  that  each  person  was  the  victim  of  a 
robbery  because  separate  acts  of  violence  were 
required  to  prevent  each  of  them  from  retaining 
control  of  the  property  for  which  they  were 
responsible.  Sanders  v.  United  States,  809  A.2d 
584,  2002  D.C.  App.  LEXIS  604  (2002),  writ  of 
certiorari  denied  by  538  U.S.  937,  123  S.  Ct. 
1602, 155  L.  Ed.  2d  340,  2003  U.S.  LEXIS  2425, 
71  U.S.L.W.  3610  (2003),  remanded  by  975  A.2d 
165,  2009  D.C.  App.  LEXIS  241  (D.C.  2009). 

Consecutive  sentences  on  two  armed  robbery 
charges  against  different  victims  did  not  violate 
the  Double  Jeopardy  Clause.  Wei  Hua  Wu  v. 
United  States,  798  A.2d  1083,  2002  D.C.  App. 
LEXIS  294  (2002). 

If  assault  and  armed  robbery  charges  are 
triggered  by  separate  acts,  convictions  do  not 
merge  for  double  jeopardy  purposes.  D.C.  Code 
1981,  §§  22-502,  22-2901,  22-3202;  U.S.C. 
Const.Amend.  5.  Simms  v.  United  States,  634 
A.2d  442,  1993  D.C.  App.  LEXIS  304  (1993). 

Assault  with  dangerous  weapon  conviction 
merged,  for  double  jeopardy  purposes,  with 
armed  robbery  conviction;  victim  was  struck 
with  hard  object  to  quiet  him  during  robbery, 
perpetrators  were  still  transporting  proceeds  of 
robbery,  perpetrators  had  previously  threat- 
ened victim  with  bodily  harm,  and  there  was  no 
indication  that  robbery  had  ended  when  victim 
was  struck.  D.C.  Code  1981,§§  22-502,  22- 
2901,  22-3202;  U.S.  Const.Amend.  5.  Simms  v. 
United  States,  634  A.2d  442,  1993  D.C.  App. 
LEXIS  304  (1993). 

Defendant's  convictions  for  burglary,  premed- 
itated murder,  and  robbery  arising  from  single 
criminal  transaction  did  not  merge,  so  as  to 
trigger  double  jeopardy  protection;  the  three 
convictions  required  separate  and  distinct  ele- 
ments of  proof.  D.C.  Code  1981,  §§  22-1801(a), 
22-2401,  22-2901,  22-3202;  U.S.C. 
Const.Amend.  5.  Bennett  v.  United  States,  620 
A.2d  1342,  1993  D.C.  App.  LEXIS  44  (1993). 

Imposing  consecutive  sentences  on  defendant 
convicted  of  conspiracy  to  commit  robbery  and 
attempted  robbery  did  not  violate  double  jeop- 
ardy; each  offense  required  proof  of  fact  that 
the  other  did  not.  D.C.  Code  1981,  §§  22-105a, 
22-2901,  22-2902,  23-112;  U.S.C.  Const.Amend. 
5.  Robinson  v.  United  States,  608  A.2d  115, 
1992  D.C.  App.  LEXIS  122  (1992). 

Under  Blockburger  test,  convictions  of  defen- 
dant on  charges  of  armed  robbery  and  kidnap- 
ping did  not  merge  and  thus  defendant  was 
properly  sentenced  separately  on  two  offenses; 
armed  robbery  and  kidnapping  offenses  re- 
quired proof  of  element  that  other  did  not, 
given  fact  that  armed  kidnapping  required 
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showing  that  defendant  seized  or  detained  vic- 
tim, whereas  armed  robbery  required  showing 
of  taking  of  property  of  value.  D.C.  Code  1981, 
§§  22-2901,  22-3815.  Monroe  v  United  States, 
600  A.2d  98,  1991  D.C.  App.  LEXIS  332  (1991). 

Imposition  of  separate  sentences  for  robbery 
and  assault  with  deadly  weapon  upon  defen- 
dant who  entered  bedroom  of  victim,  beat  him 
over  the  head  with  beer  bottle  and  robbed  him, 
did  not  violate  double  jeopardy.  D.C.  Code  1981, 
§§  22-502,  22-2901;  U.S.  Const.Amend.  5. 
Floyd  V  United  States,  538  A.2d  248,  1988  D.C. 
App.  LEXIS  56  (1988). 

Effect  of  proceedings  after  attachment  of 
jeopardy. 

Including  evidence  wrongfully  admitted  in 
violation  of  the  confrontation  clause,  evidence 
was  sufficient  to  withstand  motion  for  judg- 
ment of  acquittal;  therefore,  the  double  jeop- 
ardy clause  did  not  prevent  retrial  after  convic- 
tion was  reversed  based  on  the  erroneous 
admission  of  evidence,  in  prosecution  for  felo- 
ny-murder, armed  robbery,  and  carrying  a  pis- 
tol without  a  license.  D.C.  Code  1981,  §§  22- 
2401,  22-2901,  22-3202,  22-3204;  U.S. 
Const.Amends.  5,  6.  Thomas  v.  United  States, 
557  A.2d  599,  1989  D.C.  App.  LEXIS  61  (1989). 

Reinstatement  of  jury  verdict  of  guilty  on 
charge  of  armed  robbery  was  not  barred  by 
double  jeopardy,  even  though  trial  court  had 
reduced  conviction  to  petit  larceny  upon  ruling 
indictment  had  insufficiently  specified  crime  of 
armed  robbery,  where  Court  of  Appeals  held 
that  indictment  was  sufficient  as  to  charge  of 
armed  robbery.  D.C.  Code  1981,  §§  22-2901, 
22-3202;  Criminal  Rules  7(c),  34;  U.S. 
Const.Amend.  5.  United  States  v.  Bradford,  482 
A.2d  430,  1984  D.C.  App.  LEXIS  505  (1984). 

Fair  triaL 

Atmosphere  created  in  proceeding,  in  which 
accused  was  convicted  of  armed  robbery  and 
possession  of  a  prohibited  weapon  and  in  which 
remarks,  better  left  unsaid,  were  made,  was  not 
such  as  to  deny  accused  a  fair  trial  or  prejudice 
the  defense  so  as  to  require  a  new  trial.  D.C. 
Code  §§  22-2901,  22-3202,  22-3214(b).  Dyas  v 
United  States,  376  A.2d  827,  1977  D.C.  App. 
LEXIS  359  (1977),  writ  of  certiorari  denied  by 
434  U.S.  973,  98  S.  Ct.  529,  54  L.  Ed.  2d  464, 
1977  U.S.  LEXIS  4183  (1977). 

Harmless  or  reversible  error,  generally. 

Refusal  of  bifurcated  trial  prosecution  sought 
on  ground  that  defendant  would  defend  on 
ground  of  want  of  criminal  responsibility  was 
not  reversible  error  where  defense  assured  trial 
court  that  there  was  no  defense  on  merits,  and 
evidence  to  prove  that  defendant  was  one  who 
robbed  filling  station  was  very  strong.  D.C. 
Code  §§  22-502,  22-2901,  22-3204;  U.S.  Const. 
Amend.  5.  United  States  v  Grimes,  421  F.2d 
1119,  1969  U.S.  App.  LEXIS  10770  (C.A.D.C. 


1969),  writ  of  certiorari  denied  by  398  U.S.  932, 
90  S.  Ct.  1831,  26  L.  Ed.  2d  98,  1970  U.S. 
LEXIS  1795  (1970). 

Any  judicial  intervention  and  criticism  which 
occurred  in  robbery  case  did  not  deprive  defen- 
dant of  a  fair  trial  and  thus  was  not  reversible 
error.  D.C.  Code  1961,  §  22-2901.  Wynder  v 
United  States,  352  F.2d  662,  1965  U.S.  App. 
LEXIS  5103  (C.A.D.C.  1965),  writ  of  certiorari 
denied  by  382  U.S.  999,  86  S.  Ct.  591,  15  L.  Ed. 
2d  487,  1966  U.S.  LEXIS  2730  (1966). 

Denial  of  motion  of  defendant  that  court 
obtain  assistance  of  medical  expert  to  examine 
witness,  who  identified  defendant  as  robber, 
and  who  allegedly  had  defective  eyesight,  and 
to  testify  concerning  vision  of  witness  was  not 
prejudicial  error,  where  matter  of  vision  of 
witness  was  adequately  explored  on  cross-ex- 
amination, and  there  was  other  strong  identi- 
fying testimony  D.C.  Code  1961,  §  22-2901; 
Fed.Rules  Crim.Proc.  rule  28,  18  U.S.C.  Robin- 
son V.  United  States,  318  F.2d  272,  1963  U.S. 
App.  LEXIS  5687  (C.A.D.C.  1963). 

Where  victims'  identification  of  defendant 
charged  with  armed  robbery  and  assault  with  a 
dangerous  weapon  was  reliable,  where  photo- 
graph of  lineup  showed  little  suggestivity,  and 
where  photograph  of  lineup  was  introduced 
into  evidence  at  trial  and  defense  counsel  had 
the  opportunity  to,  and  did,  argue  to  the  jury 
that  the  lineup  was  suggestive,  any  error  in 
attorney's  failure  to  represent  defendant  at 
lineup  due  to  his  being  informed  that  defendant 
was  not  in  lineup  and  his  failure  to  recognize 
defendant  in  lineup  was  harmless.  D.C.  Code 
§§  22-502,  22-2901,  22-3202.  Washington  v 
United  States,  377  A.2d  1348,  1977  D.C.  App. 
LEXIS  382  (1977). 

In  proceeding  in  which  accused  was  convicted 
of  armed  robbery  and  possession  of  a  prohibited 
weapon,  trial  judge's  alleged  facial  expressions 
and  other  outward  manifestations  of  disbelief 
of  a  defense  witness  was  not  shown  to  have 
prejudiced  accused,  in  view  of  assertion  that 
judge  turned  away  so  as  to  avoid  revealing  his 
facial  reaction  to  witness'  testimony.  D.C.  Code 
§§  22-2901,  22-3202,  22-3214(b).  Dyas  v 
United  States,  376  A.2d  827,  1977  D.C.  App. 
LEXIS  359  (1977),  writ  of  certiorari  denied  by 
434  U.S.  973,  98  S.  Ct.  529,  54  L.  Ed.  2d  464, 
1977  U.S.  LEXIS  4183  (1977). 

Indictment  or  information. 

—  Amendment,  indictment  or  informa- 
tion. 

Allowing  defendant  to  plead  guilty  to  robbery 
rather  than  assault  with  intent  to  rob  was 
improper  "constructive  amendment"  of  indict- 
ment. Johnson  v  United  States,  812  A.2d  234, 
2002  D.C.  App.  LEXIS  721  (2002),  writ  of 
certiorari  denied  by  538  U.S.  1045,  123  S.  Ct. 
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2098,  155  L.  Ed.  2d  1082,  2003  U.S.  LEXIS 
3888,  71  U.S.L.W.  3722  (2003). 

Trial  court  did  not  abuse  its  discretion  by 
permitting  government  to  change  indictment 
before  trial  without  resubmitting  its  evidence 
to  grand  jury,  so  as  to  substitute  lesser  included 
offense  of  assault  with  dangerous  weapon  for 
armed  robbery  and  assault  with  intent  to  com- 
mit armed  robbery,  as  indictment  was  nar- 
rowed, rather  than  broadened,  where,  from 
time  they  were  indicted,  defendants  were  on 
notice  that  they  needed  to  defend  against  all 
lesser  included  offenses  of  armed  robbery  and 
of  assault  with  intent  to  commit  robbery.  D.C. 
Code  1981,  §§  22-501,  22-2901,  22-3202;  U.S. 
Const.Amend.  5.  Williams  v.  United  States,  641 
A.2d  479,  1994  D.C.  App.  LEXIS  68  (1994). 

Conviction  of  armed  robbery  defendant  as 
aider  and  abettor  did  not  constitute  construc- 
tive amendment  or  variance  of  indictment, 
which  charged  him  as  principal.  D.C.  Code 
1981,  §  22-105.  Ingram  v  United  States,  592 
A.2d  992,  1991  D.C.  App.  LEXIS  156  (1991), 
writ  of  certiorari  denied  by  502  U.S.  1017,  112 
S.  Ct.  667,  116  L.  Ed.  2d  757,  1991  U.S.  LEXIS 
7189,  60  U.S.L.W.  3435  (1991). 

—  Description  of  property,  indictment  or 

information. 

In  robbery  prosecution,  it  was  not  necessary 
for  the  government  either  to  describe  in  detail 
in  either  indictment  or  proof  the  number  of 
coins,  bills,  notes,  items  of  currency  or  bonds 
taken  or  face  value  of  each  or  date  of  issue  or 
numbers  thereof  or  other  special  identifying 
features.  D.C.  Code  1929,  T.  6,§§  34,  362. 
Neufield  v  U.S.,  118  F.2d  375,  1941  U.S.  App. 
LEXIS  4014  (1941). 

—  Different  offense  included  in  offense 

charged,  indictment  or  information. 

Assault  with  a  dangerous  weapon  was  lesser 
included  offense  of  armed  robbery.  D.C.  Code 
§§  22-2901,  22-3202.  United  States  v.  Diggs, 
522  F.2d  1310,  1975  U.S.  App.  LEXIS  12115 
(C.A.D.C.  1975). 

An  assault  with  a  dangerous  weapon  on  the 
victim  of  an  armed  robbery  is  lesser  offense 
included  within  robbery  offense  and  does  not 
support  a  separate  conviction.  D.C.  Code  §§  22- 
502,  22-2901,  22-3202(a).  United  States  v  Jack- 
son, 509  F.2d  499,  1974  U.S.  App.  LEXIS  5687 
(C.A.D.C.  1974). 

Assaults  of  bank  tellers  with  dangerous 
weapons  were  lesser  included  offenses  of  armed 
robberies  of  tellers  and  defendants  could  not  be 
convicted  of  both  the  robberies  and  the  as- 
saults. D.C.  Code  §§  22-502,  22-2901,  22-3202. 
United  States  v  Cooper,  504  F.2d  260,  1974 
U.S.  App.  LEXIS  6885  (C.A.D.C.  1974). 

Whether  unlawful  entry  is  lesser  included 
offense  with  respect  to  any  particular  crime 
that  is  charged  depends  not  solely  upon  com- 


parison of  statutory  requirements  for  respec- 
tive crimes  but  also  upon  analysis  of  facts  of 
offense  as  charged  in  each  indictment  and  as 
proved  at  trial.  D.C.  Code  §§  22-502,  22- 
1801(a,  b),  22-2901,  22-3101,  22-3202.  United 
States  V  Kearney  498  F.2d  61,  1974  U.S.  App. 
LEXIS  8584  (C.A.D.C.  1974). 

Under  District  of  Columbia  statute  assault 
with  a  dangerous  weapon  is  a  lesser  included 
offense  of  robbery  while  armed.  D.C.  Code 
§§  22-502,  22-2901,  22-3202.  United  States  v 
Johnson,  475  F2d  1297,  1973  U.S.  App.  LEXIS 
11465  (C.A.D.C.  1973). 

Larceny  is  a  necessarily  included  offense  of 
robbery.  D.C.  Code  §§  22-2201,  22-2901. 
Walker  v  United  States,  418  F2d  1116,  1969 
U.S.  App.  LEXIS  12640  (C.A.D.C.  1969). 

Offense  of  assault  with  dangerous  weapon 
was  not  necessarily  included  in  indictment 
charging  robbery.  Fed. Rules  Crim.Proc.  rule 
31(c),  18  U.S.C.;  D.C.  Code  1961,  §§  22-502, 
22-2901;  U.S.  Const.  Amend.  5.  Crosby  v. 
United  States,  339  F2d  743,  1964  U.S.  App. 
LEXIS  3783  (C.A.D.C.  1964). 

Theft  is  lesser-included  offense  of  robbery. 
Leak  v  United  States,  757  A.2d  739,  2000  D.C. 
App.  LEXIS  183  (2000),  writ  of  certiorari  de- 
nied by  534  U.S.  1054,  122  S.  Ct.  644,  151  L. 
Ed.  2d  562,  2001  U.S.  LEXIS  10829,  70 
U.S.L.W  3372  (2001). 

Taking  property  without  right  is  a  lesser 
included  offense  of  robbery  inasmuch  as  lar- 
ceny is  a  lesser  included  offense  of  robbery  and 
taking  property  without  right  is  a  lesser  in- 
cluded offense  of  larceny.  D.C.  Code  1981, 
§§  22-2901,  22-3811,  22-3812,  22-3816.  Sim- 
mons V  United  States,  554  A.2d  1167,  1989 
D.C.  App.  LEXIS  36  (1989). 

Armed  robbery  was  not  transformed  into 
lesser  included  offense  of  larceny  simply  be- 
cause defendant  had  confronted  victim  and 
frightened  him  into  fleeing  before  property  was 
removed  from  victim's  truck.  D.C.  Code  §  22- 
2901.  Rouse  v.  United  States,  402  A.2d  1218, 
1979  D.C.  App.  LEXIS  371  (1979). 

Assault  with  a  deadly  weapon  is  not  neces- 
sarily included  within  robbery;  presumably, 
however,  assault  with  a  deadly  weapon  may  be 
included  within  armed  robbery.  D.C.  Code 
§§  22-2901,  22-3202.  Day  v  United  States,  390 
A.2d  957,  1978  D.C.  App.  LEXIS  485  (1978). 

Petit  larceny  is  clearly  a  lesser  included  of- 
fense of  robbery  D.C.  Code  §§  22-2202,  22- 
2901.  Dublin  v  United  States,  388  A.2d  461, 
1978  D.C.  App.  LEXIS  529  (1978). 

Where  defendant  was  charged  with  entry 
into  the  dwelling  of  another  person,  with  armed 
robbery  of  that  person,  assault  with  intent  to 
commit  robbery  while  armed  as  to  the  person's 
companion,  and  with  assault  with  a  dangerous 
weapon  against  each  of  two  eyewitnesses  to  the 
crime,  none  of  the  crimes  was  a  lesser  included 
offense.  D.C.  Code  §§  22-501,  22-1801(a),  22- 
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2901,  22-3202.  Dublin  v.  United  States,  388 
A.2d  461,  1978  D.C.  App.  LEXIS  529  (1978). 

Armed  robbery  can  be  committed  without 
also  violating  statute  prohibiting  possession  of 
certain  weapons;  thus,  possession  of  prohibited 
weapon  is  not  lesser  included  offense  of  crime  of 
armed  robbery.  D.C.  Code  §§  22-2901,  22-3202, 
22-3202(a),  22-3214(b).  Washington  v.  United 
States,  366  A.2d  457,  1976  D.C.  App.  LEXIS 
408  (1976). 

Crime  of  assault  with  a  dangerous  weapon  is 
a  lesser  included  offense  within  the  crime  of 
armed  robbery  and  where  defendant  was  sen- 
tenced upon  conviction  of  both  crimes,  sentence 
on  crime  of  assault  with  a  dangerous  weapon 
was  vacated.  D.C.  Code  §§  22-502,  22-2901, 
22-3202.  Skinner  v.  United  States,  310  A.2d 
231,  1973  D.C.  App.  LEXIS  372  (1973). 

—  Force  and  putting  in  fear,  indictment  or 

information. 

Allegation  in  robbery  indictment  that  defen- 
dants were  armed  with  pistol  then  held  in 
hands  of  named  defendant  was  proper  and  not 
prejudicial  to  accused.  D.C.  Code  1929,  T.  6, 
§  34.  Tomlinson  v.  U.S.,  93  F.2d  652,  1937  U.S. 
App.  LEXIS  2887  (1937). 

—  Harmless  or  reversible  error,  indict- 

ment or  information. 

In  view  of  clear  evidence  that  defendant 
aided  and  abetted  his  confederate  who  was 
armed  with  a  gun,  any  error  concerned  with 
alleged  prolixity  of  indictment  which  charged 
both  armed  robbery  and  robbery,  or  any  other 
claim  of  defect  in  presentation  of  two  theories  of 
robbery  to  jury,  was  harmless.  D.C.  Code  §§  22- 
502,  22-2901,  22-3202.  United  States  v.  Porcha, 
450  F.2d  697,  1971  U.S.  App.  LEXIS  8068 
(C.A.D.C.  1971). 

Omission  from  robbery  indictment  of  lan- 
guage in  statute  that  property  was  taken  by  a 
"sudden  or  stealthy  seizure  or  snatching"  would 
not  warrant  reversal  of  conviction  where  no 
showing  was  made  that  such  omission  resulted 
in  denial  of  a  substantial  right  to  defendant. 
D.C.  Code  1961,  §  22-2901.  Jackson  v.  United 
States,  359  F.2d  260,  1966  U.S.  App.  LEXIS 
6620  (C.A.D.C.  1966),  writ  of  certiorari  denied 
by  385  U.S.  877,  87  S.  Ct.  157,  17  L.  Ed.  2d  104, 
1966  U.S.  LEXIS  994  (1966). 

Robbery  conviction  will  not  be  reversed  on 
grounds  there  was  a  variance  between  indict- 
ment and  proof  where  there  was  no  objection  to 
introduction  of  variant  evidence  and  there  was 
no  showing  or  claim  of  actual  prejudice.  D.C. 
Code  196 1,§  22-2901.  Jackson  v.  United  States, 
359  F.2d  260,  1966  U.S.  App.  LEXIS  6620 
(C.A.D.C.  1966),  writ  of  certiorari  denied  by  385 
U.S.  877,  87  S.  Ct.  157,  17  L.  Ed.  2d  104,  1966 
U.S.  LEXIS  994(1966). 

Defendant  was  not  prejudiced  by  construc- 
tive amendment  to  indictment  that  occurred 


when  he  entered  guilty  plea  to  robbery  rather 
than  charged  offense  of  assault  with  intent  to 
rob,  and  thus  that  constructive  amendment 
was  not  "plain  error";  penalties  for  the  two 
offenses  were  identical,  defendant  received 
maximum  sentence  available  under  either  stat- 
ute, and  defendant's  version  of  charged  incident 
admitted  conduct  that  constituted  assault  with 
intent  to  commit  robbery  as  an  aider  or  abettor. 
Johnson  v.  United  States,  812  A.2d  234,  2002 
D.C.  App.  LEXIS  721  (2002),  writ  of  certiorari 
denied  by  538  U.S.  1045, 123  S.  Ct.  2098, 155  L. 
Ed.  2d  1082,  2003  U.S.  LEXIS  3888,  71 
U.S.L.W.  3722  (2003). 

Misjoinder  of  robbery  counts  with  burglary 
counts  in  violation  of  rule  was  not  harmless 
error  in  that  it  was  likely  that  misjoinder 
prejudiced  defendants'  chances  of  acquittal  on 
each  charge  because  juxtaposition  of  the 
weaker  burglary  defense  of  innocent  presence 
with  comparatively  stronger  robbery  defense  of 
temporary  voluntary  exchange  may  well  have 
damaged  defendants.  D.C.  Code  1981,  §§  22- 
403,  22-1801(b),  22-2901;  Criminal  Rules  8,  8(a, 
b).  Ray  v.  United  States,  472  A.2d  854,  1984 
D.C.  App.  LEXIS  319  (1984). 

—  In  general. 

The  government  may  decline  to  charge 
armed  robbery  under  statute  authorizing  an 
indeterminate  sentence  up  to  life  for  crimes  of 
violence  when  committed  with  a  dangerous 
weapon  and  may  instead  rely  on  prior  formula- 
tion of  robbery  and  assault  with  a  dangerous 
weapon.  D.C.  Code  §  22-3202.  Sutton  v.  United 
States,  434  R2d  462,  1970  U.S.  App.  LEXIS 
7650  (C.A.D.C.  1970),  writ  of  certiorari  denied 
by  402  U.S.  988,  91  S.  Ct.  1676,  29  L.  Ed.  2d 
153,  1971  U.S.  LEXIS  2094  (1971). 

An  indictment,  in  a  single  count,  charging 
robbery,  "by  force  and  violence,  and  against 
resistance,  and  by  putting  in  fear,  and  by  sud- 
den and  stealthy  seizure  and  snatching,"  was 
sufficient  to  support  conviction,  as  against  ob- 
jection that  it  charged  no  offense.  D.C.  Code 
1929  T.  6,  §  34.  Tomlinson  v.  U.S.,  93  R2d  652, 
1937  U.S.  App.  LEXIS  2887  (1937). 

Indictment  provided  fair  notice  of  charge  of 
conspiracy  to  commit  armed  robbery,  though  it 
did  not  refer  to  statute  defining  conspiracy  to 
commit  crimes,  where  indictment  alleged  that 
defendant  and  two  accomplices  knowingly  con- 
spired and  agreed  to  commit  together  criminal 
offenses,  that  object  of  conspiracy  was  to  rob 
victim  while  armed,  and  that  named  conspira- 
tors committed  overt  acts  including  arming 
themselves,  searching  out  intended  victim, 
breaking  into  victim's  apartment,  and  forcing 
victim  to  ride  with  them  to  his  apartment  for 
purpose  of  committing  armed  robbery.  Persall  v. 
United  States,  812  A.2d  953,  2002  D.C.  App. 
LEXIS  746  (2002),  remanded  by  859  A.2d  634, 
2004  D.C.  App.  LEXIS  458  (D.C.  2004). 
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Armed  robbery  indictment  sufficiently  set 
forth  all  elements  of  the  offense,  although  stat- 
utory language  regarding  "force  or  violence"  or 
"putting  in  fear"  was  not  employed,  where 
indictment  stated  that  taking  was  done  by 
defendant,  and  another,  while  armed  with  a 
dangerous  weapon,  alleged  property  was  taken 
from  the  person  and  from  immediate  actual 
possession  of  the  victim,  the  words  "armed 
robbery"  appeared  twice  in  the  indictment  in 
the  caption  and  parenthetical  reference,  and 
caption  and  parenthetical  also  informed  defen- 
dant that  he  was  charged  with  violating  rob- 
bery statute.  D.C.  Code  1981,  §§  22-2901,  22- 
3202;  Criminal  Rules  7(c),  34.  United  States  v. 
Bradford,  482  A.2d  430,  1984  D.C.  App.  LEXIS 
505  (1984). 

Where  indictment  charged  defendant  with 
robbery  while  armed  with  a  dangerous  weapon, 
and  proof  adduced  at  trial  showed  that  he  was 
so  armed,  court's  instruction  that  defendant 
could  be  convicted  if  jury  found  that  he  was 
armed  with  any  pistol  or  firearm  or  imitation 
thereof  was  not  objectionable  as  amending  in- 
dictment but  merely  explained  charges  con- 
tained therein  more  fully  than  did  indictment 
itself  and,  absent  any  claim  of  prejudice  by 
claimed  variance,  instruction  was  not  errone- 
ous. D.C.  Code  §§  22-2901,  22-3202;  D.C.  Code 
SCR,  Criminal  Rule  7(c).  Meredith  v.  United 
States,  343  A.2d  317,  1975  D.C.  App.  LEXIS 
225  (1975). 

Robbery  indictment  should  state  offense 
charged  more  precisely  rather  than  by  setting 
forth  omnibus  statutory  provision  under  which 
defendant  is  charged.  D.C.  Code  1961,  §  22- 
2901.  Jackson  v.  United  States,  348  F.2d  772, 
1965  U.S.  App.  LEXIS  5354  (C.A.D.C.  1965). 

Robbery  is  a  lesser  included  offense  of  armed 
robbery.  D.C.  Code  1981,  §§  22-2901,  22-3202. 
Anderson  v.  United  States,  490  A.2d  1127,  1985 
D.C.  App.  LEXIS  362  (1985). 

—  Intent,  indictment  or  information. 

Element  of  specific  intent  should  be  clearly 
stated  in  robbery  indictment.  Jackson  v.  United 
States,  348  F.2d  772,  1965  U.S.  App.  LEXIS 
5354  (C.A.D.C.  1965). 

Robbery  count  of  indictments  charging  that 
defendants  by  force  and  violence  and  against 
resistance  and  by  putting  in  fear  stole  and  took 
from  specified  person  certain  specified  property 
was  sufficient  to  charge  robbery  under  District 
of  Columbia  statute,  contrary  to  claim  of  defen- 
dants that  it  failed  to  allege  all  the  material 
and  necessary  elements  of  robbery;  use  of  word 
"stole"  put  defendants  on  notice  that  specific 
intent  was  an  element  of  crime  with  which  they 
were  charged.  United  States  v.  Owens,  332  A.2d 
752,  1975  D.C.  App.  LEXIS  312  (1975). 

—  Issues,  proof,  and  variance,  indictment 

or  information. 

Under  an  indictment  for  robbery,  Govern- 
ment must  prove  assault  and  larceny.  D.C. 


Code  §§  22-2901,  22-3201,  22-3202.  United 
States  V.  McGill,  487  F.2d  1208,  1973  U.S.  App. 
LEXIS  7109  (C.A.D.C.  1973). 

There  was  no  fatal  variance  between  count 
which  charged  that  defendant  took  money  from 
the  "immediate  actual  possession"  of  post  office 
custodian  and  proof  that  money  he  took  was 
taken  from  postal  employees,  where  evidence 
showed  that  custodian  had  control  and  custody 
of  money  taken,  that  defendant  took  money 
from  an  area  within  which  the  custodian  rea- 
sonably could  have  been  expected  to  exercise 
some  physical  control,  and  that  defendant  did 
so  by  force  directed  at  the  custodian  personally. 
D.C.  Code  §§  22-2901,  22-3202.  United  States 
V.  Spears,  449  F.2d  946,  1971  U.S.  App.  LEXIS 
11849  (C.A.D.C.  1971). 

In  prosecution  for  canying  unlicensed  pistol 
and  for  increased  punishment  by  reason  of 
recidivism,  defense  counsel's  concession,  in  bail 
application,  that  defendant  had  been  convicted 
of  robbery  in  1957  was  insufficient  proof,  for 
purpose  of  sentencing  under  recidivist  statute, 
that  defendant  had  been  convicted  of  robbery  in 
1958  as  charged  by  government.  D.C.  Code 
§§  22-2901,  22-3204.  United  States  v.  demons, 
440  F.2d  205,  1970  U.S.  App.  LEXIS  6320 
(C.A.D.C.  1970),  writ  of  certiorari  denied  by  401 
U.S.  945,  91  S.  Ct.  959,  28  L.  Ed.  2d  227,  1971 
U.S.  LEXIS  3030  (1971). 

Evidence  that  over  $9,000  was  taken  at  time 
of  robbery  of  bank,  that  $3,304.23  was  taken 
from  cash  drawer  of  a  named  teller,  that  re- 
mainder was  taken  from  cash  drawers  of  other 
tellers,  that  each  teller  was  responsible  for  his 
own  money,  and  that  money  in  drawer  of  each 
teller  could  be  handled  only  by  him,  sustained 
indictment  charging  that  defendants  took  from 
the  person  and  from  the  immediate,  actual 
possession  of  the  named  teller  a  certain  sum  of 
money,  to  wit  $9,021  in  money,  and  there  was 
no  "variance",  as  against  contention  that  the 
money  in  the  teller's  drawer  was  not  in  his 
"possession"  within  robbery  statute,  but  was  in 
possession  of  bank  or  of  officer  in  charge  of  the 
bank.  D.C.  Code  1929,  T.  6,  §  34.  Neufield  v. 
U.S.,  118  F.2d  375,  1941  U.S.  App.  LEXIS  4014 
(1941). 

Variance  between  indictment  and  proof,  as  to 
ownership  of  property  in  robbery,  is  not  mate- 
rial, so  long  as  offense  is  otherwise  described 
with  sufficient  certainty  to  identify  the  act  of 
robbery  and  to  establish  that  the  property  was 
in  the  immediate  actual  possession  of  the  per- 
son robbed.  D.C.  Code  1951,  §  22-2901.  U.S.  v. 
Mann,  119  F.Supp.  406,  1954  U.S.  Dist.  LEXIS 
4397  (D.D.C1954). 

Defendant  was  not  convicted  of  a  different 
crime  than  that  charged  in  indictment,  which 
specifically  alleged  that  a  pistol  was  involved  in 
the  commission  of  the  armed  robbery,  despite 
trial  judge's  failure  to  include  pistol-specific 
language  in  his  instructions;  although  instruc- 
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tions  allowed  jury  to  convict  defendant  if  they 
found  that  he  possessed  any  "dangerous 
weapon,"  there  was  sufficient  testimony  regard- 
ing defendant's  possession  of  pistol  and  abso- 
lutely no  testimony  regarding  any  other  type  of 
weapon.  Maddox  v.  United  States,  745  A.2d 
284,  2000  D.C.  App.  LEXIS  15  (2000). 

Proof  that  defendant  drove  vehicle  in  which 
robbers  attempted  to  flee  robbery  scene  imme- 
diately after  the  offense  was  committed  estab- 
lished, if  anything,  that  defendant  was  a  prin- 
cipal, rather  than  an  accessory  after  fact  of 
robbery  which  was  charged,  and,  given  funda- 
mental dissimilarity  between  the  offense 
charged  and  that  arguably  proved,  reversal  of 
conviction  for  accessory  after  the  fact  was  war- 
ranted. Williams  v.  United  States,  478  A.2d 
1101,  1984  D.C.  App.  LEXIS  469  (1984). 

Even  assuming  that  a  brown  manila  enve- 
lope, per  se,  was  property  of  value  so  as  to 
sustain  a  conviction  of  robbery  under  indict- 
ment charging  defendant  with  taking  property 
of  value  consisting  of  a  brown  envelope  contain- 
ing money  and,  hence,  that  use  of  hearsay 
testimony  to  establish  that  envelope  contained 
$6,000  cash  was  unnecessary,  the  variance  be- 
tween the  proof  and  charge  would  be  fatal.  D.C. 
Code  §  22-2901.  Harrison  v  United  States,  407 
A.2d  683,  1979  D.C.  App.  LEXIS  465  (1979). 

Proof  of  ownership  of  the  stolen  property  was 
not  required  to  sustain  convictions  of  armed 
robbery.  D.C.  Code  §§  22-2901,  22-3202.  Jones 
V  United  States,  362  A.2d  718,  1976  D.C.  App. 
LEXIS  349  (1976). 

—  Joinder  of  parties  or  trial,  indictment 
or  information. 

Where  assault  with  intent  to  rape  committed 
against  two  women  and  purse  snatching  com- 
mitted against  third  woman  occurred  within 
short  time  of  each  other  and  in  approximately 
the  same  location  but  were  not  otherwise  re- 
lated, the  mere  temporal  and  spacial  proximity 
could  not  justify  characterization  of  the  assault 
and  robbery  as  different  parts  of  the  same 
series  of  acts  or  transactions  and  joinder  of  the 
robbery  count  with  the  other  charges  was  im- 
proper and  conferred  upon  the  district  court  no 
jurisdiction  over  the  alleged  D.C.  Code  offense 
of  robbery  26  U.S.C.  (I.R.C.1954)  §  5861(d,  i); 
D.C.  Code  §§  22-501,  22-502,  22-2901,  22-3202; 
Fed.Rules  Crim.Proc.  rules  8,  8(b),  14,  18 
U.S.C;  18  U.S.C.  §  5010(b).  United  States  v. 
Jackson,  562  F.2d  789,  1977  U.S.  App.  LEXIS 
12056  (C.A.D.C.  1977). 

The  Government  may  properly  charge  in  the 
same  indictment  offenses  against  both  the  fed- 
eral bank  (savings  and  loan)  robbery  statute 
and  the  District  of  Columbia  armed  robbery 
statute,  provided  defendant  is  not  ultimately 
sentenced  under  two  statutes  proscribing  es- 
sentially the  same  offense.  18  U.S.C.  §  2113(a); 
D.C.  Code  §§  22-2901,  22-3202.  United  States 


V  Shepard,  515  F.2d  1324,  1975  U.S.  App. 
LEXIS  13657  (C.A.D.C.  1975). 

Robbery  count  charging  defendants  with  tak- 
ing money,  the  property  of  grocery  store,  and 
pistol,  the  property  of  security  guard  was  not 
duplicitous  but  rather  charged  that  one  person, 
the  guard,  was  robbed  of  the  pistol  and  the 
money  he  was  guarding,  and,  in  any  event, 
defendants  waived  any  defect  by  not  protesting 
before  trial.  D.C.  Code  §§  22-2901,  22-3204. 
United  States  v  Bolden,  514  F.2d  1301,  1975 
U.S.  App.  LEXIS  14122  (C.A.D.C.  1975). 

Where  offenses  of  robbery,  assault  with  dan- 
gerous weapon,  assault  on  member  of  police 
force,  unauthorized  use  of  vehicle,  and  carr3ring 
dangerous  weapon  were  based  on  two  or  more 
connected  acts  constituting  part  of  common 
scheme  and  plan,  defendants  were  alleged  to 
have  participated  in  same  series  of  acts  consti- 
tuting offenses  and  each  of  defendants  aided 
and  abetted  offenses  charged  against  other 
defendants,  it  was  proper  for  grand  jury  to  join 
defendants  and  offenses  in  the  indictment.  D.C. 
Code  §§  22-502,  22-505(a),  22-2204,  22-2901, 
22-3204;  Fed.Rules  Crim.Proc.  rule  8(a,  b),  18 
U.S.C.  United  States  v  Wilson,  434  F.2d  494, 
1970  U.S.  App.  LEXIS  8760  (C.A.D.C.  1970). 

Crimes  of  robbery  and  of  attempted  robbery 
are  similar  in  nature  and  joinder  in  indictment 
is  permissible.  D.C.  Code  1961,  §§  22-2901, 
22-2902;  Fed.Rules  Crim.Proc.  rule  8(a),  18 
U.S.C.  Drew  v  United  States,  331  R2d  85, 1964 
U.S.  App.  LEXIS  6404  (C.A.D.C.  1964). 

Where  defendant,  with  two  others,  was 
charged  with  robbery  in  one  count  of  indict- 
ment which  included  a  separate  count  charging 
the  other  two  persons  with  another  robbery 
committed  the  day  before  and  the  two  counts 
and  the  three  defendants  were  tried  at  same 
time,  there  was  no  reversible  error  in  joinder  of 
defendants  and  counts  or  in  joint  trial,  inas- 
much as  counsel  for  defendant  quite  deliber- 
ately, after  mature  consideration  extending 
over  a  weekend  which  intervened  during  the 
trial,  and  after  the  trial  judge  had  suggested 
severance,  deemed  it  prudent  from  standpoint 
of  his  client  to  proceed  with  the  trial  and  so 
advised  the  court.  D.C.  Code  1951,  §  22-2901; 
Fed.Rules  Crim.Proc.  rules  8,  14,  18  U.S.C. 
Wynn  v  U.S.,  275  R2d  648,  1960  U.S.  App. 
LEXIS  5345  (C.A.D.C.  1960). 

Counts  of  housebreaking  and  robbery,  to 
which  petitioner  pleaded  guilty,  charged  inde- 
pendent crimes,  since  housebreaking  count 
charged  and  made  necessary  proof  of  entry  of 
dwelling  with  intent  to  steal  property  but  proof 
of  entry  was  not  essential  to  robbery  count, 
whereas  robbery  charge  required  proof  of  tak- 
ing in  particular  manner  of  something  of  value 
from  victim's  person  or  immediate  actual  pos- 
session, facts  that  were  not  essential  elements 
of  housebreaking.  D.C.  Code  1961,  §§  22-1801, 
22-2901.  Irby  v  United  States,  250  F.  Supp. 
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983,  1965  U.S.  Dist.  LEXIS  6690  (D.D.C1965), 
affirmed  by  390  F.2d  432, 129  U.S.  App.  D.C.  17, 
1967  U.S.  App.  LEXIS  4497  (1967). 

Offenses  of  unauthorized  use  of  a  motor  ve- 
hicle, robbery,  and  armed  robbery  were  of  same 
or  similar  character  and  thus  could  be  joined 
for  trial;  crimes  were  against  owner's  right  of 
possession,  and  additional  elements  distin- 
guishing robbery  offenses  from  unauthorized 
use  of  motor  vehicle  did  not  undercut  degree  of 
similarity  Criminal  Rule  8(a);  D.C.  Code  1981, 
§§  22-2901,  22-3202,  22-3815.  Gooch  v.  United 
States,  609  A.2d  259,  1992  D.C.  App.  LEXIS 
128  (1992). 

Offenses  of  robbery,  armed  robbery,  and  un- 
authorized use  of  motor  vehicle  could  be  joined 
for  trial  on  basis  that  they  were  "connected 
together"  in  light  of  evidence  that  proceeds  of 
robbery  were  found  in  trunk  of  vehicle  stolen 
several  days  earlier.  Criminal  Rule  8(a);  D.C. 
Code  1981,  §§  22-2901,  22-3202,  22-3815. 
Gooch  V.  United  States,  609  A.2d  259,  1992  D.C. 
App.  LEXIS  128  (1992). 

Robbery  counts  should  not  have  been  tried 
jointly  with  burglary  counts,  and  joinder  of 
those  counts  was  violative  of  rule  governing 
joinder  of  defendants,  where  offenses  were  not 
directed  toward  the  common  goal  of  obtaining 
property  from  others,  no  evidence  was  produced 
that  the  robbery  necessarily  led  to  or  caused  the 
burglary,  and  proof  of  one  did  not  necessarily 
overlap  substantially  upon  the  other  since  one 
crime  was  stealing  coats  from  acquaintances 
and  other  crime  was  breaking  into  an  empty 
gas  station.  D.C.  Code  1981,  §§  22-403,  22- 
1801(b),  22-2901;  Criminal  Rules  8,  8(a,  b).  Ray 
V.  United  States,  472  A.2d  854,  1984  D.C.  App. 
LEXIS  319  (1984). 

The  two  armed  robberies  with  which  defen- 
dant was  charged  and  which  were  closely  re- 
lated in  time  and  place  were  of  the  same  or 
similar  character  within  meaning  of  rule  per- 
mitting initial  joinder  in  single  indictment  of 
offenses  which  are  of  same  or  similar  character 
and  were  therefore  properly  joined.  D.C.  Code 
§  22-2901;  D.C.  Code  SCR,  Criminal  Rule  8(a). 
Winestock  v.  United  States,  429  A.2d  519,  1981 
D.C.  App.  LEXIS  253  (1981). 

Where  rape  and  robbery  victims  were  prosti- 
tutes who  were  abducted  or  induced  into  get- 
ting into  defendant's  car  in  very  early  hours  of 
morning,  and  each  victim  described  the  car,  in 
varying  degrees  of  particularity  consistent  with 
defendant's  as  a  dark  blue  1970  Thunderbird, 
and  where  circumstances  of  crime  were  similar 
but  each  crime  was  separate  and  distinct,  join- 
der of  counts  against  defendant  did  not  work 
any  prejudice.  D.C.  Code  §§  22-501,  22-2401, 
22-2801,  22-2901,  22-3202,  22-3502.  Bowyer  v. 
United  States,  422  A.2d  973,  1980  D.C.  App. 
LEXIS  385  (1980). 

Where  each  of  two  robberies  was  committed 
with  sawed-off  rifle,  each  involved  as  victim  a 


delivery  truck  driver  who  collected  money  after 
each  delivery,  each  driver  forced  into  truck  and 
driven  or  made  to  drive  to  another  location 
while  the  money  was  taken  from  him,  the  two 
offenses  occurred  within  five  days  of  each  other 
and,  when  defendant  was  removed  from  police 
car  after  arrest,  a  revolver  was  found  beside 
seat  on  side  where  he  had  been  sitting,  joinder 
of  the  two  robbery  charges  and  charge  of  carry- 
ing dangerous  weapon  was  proper.  18  U.S.C. 
§  5010(c);  D.C.  Code  §§  22-502,  22-2901  to 
22-3202.  Coins  v  United  States,  353  A.2d  298, 
1976  D.C.  App.  LEXIS  490  (1976). 

—  Juvenile  proceedings,  indictment  or  in- 

formation. 

Delinquency  adjudications  of  juvenile  defen- 
dant for  assault  and  assault  with  intent  to 
commit  robbery,  stemming  from  his  participa- 
tion in  gang  attack  upon  pedestrian  who  was 
knocked  unconscious  and  whose  pockets  were 
searched  as  he  lay  unconscious,  were  both 
based  solely  on  first  count  of  two-count  petition 
that  charged  him,  first,  with  armed  robbery 
and  second,  with  armed  assault  with  intent  to 
kill;  second  charge  could  only  have  referred  to 
shooting  of  victim  by  another  gang  member 
that  occurred  a  brief  but  appreciable  time  after 
group  attack,  and  given  lack  of  evidence  that 
defendant  was  involved  in  that  shooting  at  all, 
and  failure  of  trial  court  to  mention  shooting  in 
its  findings  of  fact,  adjudication  of  delinquency 
against  defendant  was  not  based  on  that  inci- 
dent. D.C.  Code  1981,  §§  22-501,  22-504,  22- 
2901,  22-3202.  In  re  T.H.B.,  670  A.2d  895,  1996 
D.C.  App.  LEXIS  6  (1996). 

—  Ownership  and  possession  of  property, 

indictment  or  information. 

Under  indictment  charging  that  defendants 
took  from  the  possession  of  named  individual 
money  and  property  of  bank,  it  would  be  pre- 
sumed that  the  individual's  possession  of  the 
money  and  property  was  lawful,  and  it  was  not 
necessary  to  charge  in  the  indictment  that  the 
individual  was  servant  of  bank  so  that  it  would 
appear  from  the  averments  that  his  possession 
was  lawful.  D.C.  Code  1929,  T.  6,  §  34.  Neufield 
V.  U.S.,  118  F.2d  375,  1941  U.S.  App.  LEXIS 
4014  (1941). 

Ownership  of  property  alleged  to  have  been 
subject  of  robbery,  need  be  alleged  in  indict- 
ment only  to  show  that  property  was  in  some 
one  else  other  than  accused  and  to  describe  the 
property  taken.  D.C.  Code  1951,  §  22-2901. 
U.S.  V.  Mann,  119  F.Supp.  406,  1954  U.S.  Dist. 
LEXIS  4397  (D.D.C1954). 

An  indictment  for  forcibly  taking  bank  notes 
from  another  must  state  whose  property  they 
were.  U.S.  v.  McNemara,  26  F.Cas.  1132,  1812 
U.S.  App.  LEXIS  516  (1812). 

Insanity,  incapacity,  or  incompetency. 

Where  pretrial  examination  had  resulted  in 
certification  by  hospital  staff  of  competency  and 
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superior  court  judge  after  hearing  had  reached 
hke  result,  district  judge  was  not  required  to 
direct,  sua  sponte,  further  hearing  on  compe- 
tency in  prosecution  for  assault  with  intent  to 
commit  rape,  and  for  robbery.  D.C.  Code  §§  22- 
501,  22-2801,  22-2901.  United  States  v.  Trem- 
ble, 470  F.2d  1272,  1972  U.S.  App.  LEXIS  6814 
(C.A.D.C.  1972). 

1963  robbery  conviction  was  not  invalid  on 
ground  that,  since  defendant  had  been  commit- 
ted to  hospital  following  his  1961  acquittal  by 
reason  of  insanity,  district  court  was  without 
jurisdiction  to  try  him,  in  absence  of  hearing  to 
determine  his  competency  to  stand  trial  in 
1963,  where  prior  to  both  1961  and  1963  trials 
defendant  was  referred  to  hospital  for  mental 
examination  resulting,  in  both  instances,  in 
certification  by  hospital  that  he  was  competent 
to  stand  trial,  and  1963  certification  was  not 
objected  to  by  either  defendant  or  government. 
D.C.  Code  1961,  §§  22-2901,  24-301,  24-303. 
Green  v.  United  States,  351  F.2d  198,  1965  U.S. 
App.  LEXIS  5155  (C.A.D.C.  1965). 

Statement  by  attorney  for  accused  in  open 
court  with  all  parties  represented  that  the 
defense  would  like  to  have  psychiatrist  ap- 
pointed for  accused  and  that  accused's  father 
wanted  to  testify  as  to  accused's  mentality,  and 
that  accused  had  been  in  asylum,  was  sufficient 
as  oral  motion  for  examination  of  mental  com- 
petency prior  to  trial,  and  when  neither  enter- 
tained by  court  nor  required  to  be  placed  in 
writing  was  permitted  to  be  made  orally  within 
federal  rule  concerning  motions,  and  was  suffi- 
cient to  invoke  statute  giving  right  to  examina- 
tion. 18  U.S.C.  §§  2114,  4244;  D.C.  Code  1940, 
§§  22-2901;  Fed.Rules  Crim.Proc.  Rule  47. 
Perry  v.  U.S.,  195  F.2d  37,  1952  U.S.  App. 
LEXIS  2901  (C.A.D.C.1952). 

Instructions. 

—  Applicability  to  issues  and  evidence, 
instructions. 

Trial  court  properly  instructed  that  defen- 
dant's exclusive  possession  of  property  recently 
stolen  from  robbery  victims  afforded  basis  for 
permissible  inference  that  defendant  was  one  of 
the  robbers  unless  that  possession  was  satisfac- 
torily explained  by  the  evidence  even  though 
prosecution  had  eyewitness  testimony  regard- 
ing the  defendant's  acquisition  of  the  property 
which  directly  conflicted  with  explanatory  tes- 
timony produced  by  defense.  U.S.  Const. 
Amend.  4;  D.C.  Code  §  22-2901.  Pendergrast  v. 
United  States,  416  F.2d  776,  1969  U.S.  App. 
LEXIS  9121  (C.A.D.C.  1969),  writ  of  certiorari 
denied  by  395  U.S.  926,  89  S.  Ct.  1782,  23  L.  Ed. 
2d  243,  1969  U.S.  LEXIS  1562  (1969). 

In  prosecution  for  crimes  of  robbery,  where 
witness  stated  that  some  time  after  robbery 
defendant  had  given  him  an  envelope  and 
asked  him  to  keep  it  for  him  and  subsequently 


envelope  was  given  to  police  officer  and  found  to 
contain  a  pawn  ticket  showing  that  a  diamond 
ring  had  been  pawned  and  complaining  witness 
testified  that  defendant  had  forcibly  taken  ring 
from  his  finger,  judge  properly  gave  standard 
charge  on  subject  of  possessing  recently  stolen 
property  despite  contention  that  evidence  only 
permitted  an  inference  of  possession  of  recently 
stolen  property  McGill  v.  U.S.,  270  F.2d  329, 
1959  U.S.  App.  LEXIS  3402  (C.A.D.C.  1959). 

In  prosecution  for  armed  robbery,  defendant 
was  not  entitled  to  instruction  on  the  lesser 
offense  of  robbery  in  light  of  exculpatory  de- 
fense he  presented  and  testimony  of  two  eye- 
witnesses who  identified  defendant  as  the  indi- 
vidual they  saw  standing  next  to  victim  only  a 
moment  after  the  shooting  and  testimony  of 
expert  that  victim  was  shot  from  12  inches 
away  D.C.  Code  1981,  §§  22-2901,  22-3202. 
Anderson  v.  United  States,  490  A.2d  1127,  1985 
D.C.  App.  LEXIS  362  (1985). 

In  robbery  prosecution,  there  was  no  error  in 
instruction  that  it  was  necessary  to  establish 
the  property  was  "taken  by  force  or  violence, 
whether  against  resistance  or  by  sudden  and 
stealthy  seizure  or  snatching  or  by  putting  in 
fear,"  despite  contention  that  by  including  al- 
ternative of  stealthy  seizure  the  trial  court 
constructively  amended  the  indictment  to  con- 
form to  the  evidence,  where  there  was  evidence 
that  the  money  was  taken  against  resistance 
and  by  putting  in  fear  during  the  course  of  a 
struggle,  though  victim  neither  saw  nor  felt  the 
money  being  taken.  D.C.  Code  §  22-2901. 
Devone  v.  United  States,  401  A.2d  971,  1979 
D.C.  App.  LEXIS  356  (1979),  writ  of  certiorari 
denied  by  444  U.S.  876, 100  S.  Ct.  160,  62  L.  Ed. 
2d  104,  1979  U.S.  LEXIS  3158  (1979). 

Trial  judge  properly  refused  to  instruct  jury 
on  purported  lesser  included  offense  of  receiv- 
ing stolen  property,  in  prosecution  for  armed 
robbery,  in  absence  of  basis  for  conviction  of 
receiving  stolen  property.  Irby  v.  United  States, 
342  A.2d  33,  1975  D.C.  App.  LEXIS  414  (1975). 

Jury  instruction  that  provided  that  the  crime 
of  robbery  would  be  established  if  defendant 
"took  or  kept  [the  victim's  rifie]  by  using  force  or 
violence"  was  proper  and  did  not  modify  the 
offense  and  omit  the  requirement  that  govern- 
ment establish  that  defendant  took  the  gun  by 
the  use  of  actual  or  threatened  use  of  force; 
defendant  cocked  the  gun  and  threatened  to  kill 
victim  almost  immediately  after  defendant  took 
the  gun  under  the  pretense  that  he  would  buy 
it,  defendant's  intimidation  of  the  victim  with 
the  gun  prevented  any  resistance  by  victim, 
and  defendant  ordered  the  victim  outside, 
where  he  shot  and  killed  him.  Jacobs  v.  United 
States,  861  A.2d  15,  2004  D.C.  App.  LEXIS  582 
(2004),  vacated  by  886  A.2d  510,  2005  D.C.  App. 
LEXIS  545  (D.C.  2005). 

—  Attempts  and  assaults,  instructions. 

Armed  robbery  defendant  was  not  entitled  to 
instruction  on  lesser-included  offense  of  as- 
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sault,  as  there  was  no  dispute  that  store  was 
robbed  at  gunpoint,  and  critical  issue  was  iden- 
tity of  the  robber.  Bell  v.  United  States,  950 
A.2d  56,  2008  D.C.  App.  LEXIS  264  (2008). 

Instruction  on  testimony  of  an  accomplice  did 
not  validate  or  endorse  government's  position 
that  case  involved  criminal  associates,  and  thus 
instruction  was  proper,  in  prosecution  for  fel- 
ony murder,  attempted  armed  robbery,  and 
related  weapons  offenses;  trial  court,  in  giving 
instruction,  twice  referred  to  "alleged  accom- 
plice" rather  than  simply  "accomplice,"  which 
was  plain  reference  to  government's  theory  that 
defendant  and  alleged  accomplice  had  jointly 
set  out  to  rob  victim,  and  instruction  did  not 
endorse  government's  theory,  but  rather,  in 
context,  gave  jury  message  to  scrutinize  care- 
fully the  testimony  of  one  who  had  implicated 
defendant  in  crime  along  with  himself.  Byrd  v. 
United  States,  870  A.2d  71,  2005  D.C.  App. 
LEXIS  47  (2005). 

Codefendants  were  not  entitled  to  jury  in- 
struction on  attempted  robbery,  as  lesser-in- 
cluded offense  of  robbery,  even  if  jury  credited 
one  codefendant's  testimony  that  he  merely 
picked  up  victim's  wallet  from  the  ground, 
where  it  was  undisputed  that  codefendant  took 
possession  of  victim's  wallet,  and  jury  would 
have  to  convict  on  the  greater  charge  of  robbery 
if  it  found  the  requisite  intent  to  rob,  otherwise 
it  would  have  to  acquit  on  either  the  greater  or 
the  lesser-included  charge.  Johnson  v.  United 
States,  756  A.2d  458,  2000  D.C.  App.  LEXIS 
177  (2000). 

In  prosecution  for  first-degree  felony-murder, 
second-degree  murder,  armed  robbery,  and  rob- 
bery, evidence  provided  no  rational  basis  for  a 
lesser  charge  of  assault  with  a  deadly  weapon, 
or  simple  assault,  and  court  was  not  required  to 
put  case  to  jury  on  basis  that  essentially  in- 
dulged and  even  encouraged  speculations  as  to 
bizarre  reconstruction.  D.C.  Code  §§  22-2401, 
22-2901,  22-3202.  Day  v.  United  States,  390 
A.2d  957,  1978  D.C.  App.  LEXIS  485  (1978). 

Trial  court  in  prosecution  for  assault  with 
intent  to  commit  robbery  did  not  err  in  defining 
assault  as  an  attempt  or  effort  with  force  or 
violence  to  do  injury  to  person  of  another, 
coupled  with  the  "apparent  present  ability"  to 
carry  out  such  attempt  or  effort.  D.C.  Code 
§  22-501.  Anthony  v.  United  States,  361  A.2d 
202,  1976  D.C.  App.  LEXIS  334  (1976). 

—  Definitions  of  offense,  instructions. 

Jury  was  adequately  instructed  as  to  inter- 
state nexus  element  of  Hobbs  Act  charge,  as 
required  to  convict  defendant  of  aiding  and 
abetting  Hobbs  Act  robbery,  where  jury  was 
clearly  instructed  not  to  return  guilty  verdict 
on  Hobbs  Act  count  unless  it  could  find  that 
robbery  actually  affected  interstate  commerce, 
and  testimony  describing  restaurant's  pattern 
of  interstate  transactions  elucidated  meaning 


of  this  concept.  18  U.S.C.  §§  2,  1951(a),  (b)(3). 
United  States  v.  Harrington,  108  F.3d  1460, 
1997  U.S.  App.  LEXIS  5476  (C.A.D.C.  1997). 

In  prosecution  for  aiding  and  abetting  Hobbs 
Act  robbery,  trial  court  adequately  instructed 
jury  as  to  interstate  commerce  element  of 
Hobbs  Act  count,  by  referring  to  codefendant's 
robbery  of  restaurant's  manager,  rather  than  of 
restaurant  itself;  it  was  abundantly  clear  that 
money  was  not  manager's  personal  property, 
and  it  was  not  plain  error  to  decline  to  instruct 
jury  against  making  this  unlikely  inference.  18 
U.S.C.  §§  2,  1951(a),  (b)(3).  United  States  v. 
Harrington,  108  F.3d  1460,  1997  U.S.  App. 
LEXIS  5476  (C.A.D.C.  1997). 

—  Grade  or  degree  of  offense,  instruc- 
tions. 

In  robbery  prosecution  of  pickpocket  who 
allegedly  took  wallet  from  purse  of  lady  in  line 
of  people  outside  White  House  grounds  waiting 
to  gain  entrance  to  observe  children's  annual 
Easter  egg  roll,  denial  of  request  to  instruct 
jury  on  lesser  included  offense  of  larceny  was 
not  abuse  of  discretion.  D.C.  Code§  22-2901. 
Davis  V.  United  States,  433  F.2d  1222,  1970 
U.S.  App.  LEXIS  8424  (C.A.D.C.  1970). 

Evidence  that  defendant,  who  held  victim, 
and  his  companion,  who  searched  victim,  whom 
they  thought  had  robbed  the  companion  some 
days  before,  were  merely  searching  for  weap- 
ons, was  sufficient  to  permit  a  possible  verdict 
of  assault  by  defendant  while  his  companion 
was  searching  for  weapons,  and  court,  in  pros- 
ecution on  charge  of  assault  with  intent  to 
commit  robbery,  should  have  given  charge  on 
lesser  included  offense  of  simple  assault.  Young 
V.  U.S.,  309  F.2d  662,  1962  U.S.  App.  LEXIS 
3894  (C.A.D.C.  1962). 

Defendant's  testimony  that  he  participated 
in  the  crimes  because  he  was  instructed  to  do  so 
at  gunpoint  by  his  cousin,  and  that  he  was 
afraid  of  his  cousin  because  "he's  shot  at  peo- 
ple," warranted  instruction  on  the  defense  of 
duress,  in  prosecution  for  armed  robbery,  kid- 
napping while  armed,  assault,  and  burglary. 
McClam  v.  United  States,  775  A.2d  1100,  2001 
D.C.  App.  LEXIS  138  (2001). 

Jury  finding  of  guilt  on  lesser-included  of- 
fense of  theft  without  finding  of  guilt  on  robbery 
charge  would  have  irrationally  ignored  mean- 
ing of  "immediate  actual  possession"  within 
robbery  statute  or  would  have  reflected  bizarre 
reconstruction  of  the  evidence,  and  thus,  rob- 
bery defendant  was  not  entitled  to  instruction 
on  lesser-included  offense  of  theft;  when  defen- 
dant took  bike,  owner  was  approximately  two 
feet  away,  and  bike  was  within  owner's  imme- 
diate actual  possession,  at  least  where  owner 
was  aware  of  attempted  taking  in  setting  of 
force  and  violence.  Leak  v.  United  States,  757 
A.2d  739,  2000  D.C.  App.  LEXIS  183  (2000), 
writ  of  certiorari  denied  by  534  U.S.  1054,  122 


836 


Robbery 


§  22-2801 


S.  Ct.  644,  151  L.  Ed.  2d  562,  2001  U.S.  LEXIS 
10829,  70  U.S.L.W.  3372  (2001). 

Defendant  was  not  entitled  to  jury  instruc- 
tion on  lesser  included  offense  of  robbery,  in 
armed  robbery  prosecution,  on  theory  jury 
could  have  concluded  defendant's  part  in  rob- 
bery ended  before  codefendant  assaulted  victim 
with  pipe  or  on  theory  defendant  had  with- 
drawn from  robbery  at  that  time  by  yelling 
"stop"  as  codefendant  was  assaulting  victim 
with  pipe.  Catlett  v.  United  States,  545  A.2d 
1202,  1988  D.C.  App.  LEXIS  109  (1988),  writ  of 
certiorari  denied  by  488  U.S.  1017,  109  S.  Ct. 
814,  102  L.  Ed.  2d  803,  1989  U.S.  LEXIS  251, 
57  U.S.L.W.  3453  (1989). 

Where  defendant  did  not  contend  that  prop- 
erty had  not  been  stolen  from  victim's  immedi- 
ate actual  possession  but  maintained,  rather, 
that  jury  could  have  found  that  because  he  was 
acting  under  duress  when  he  took  goods  from 
victim,  he  was  not  legally  responsible  for  steal- 
ing property  from  victim's  immediate  actual 
possession,  and  further  suggested  that  jury 
might  have  believed  that  he  participated  only 
at  later  point  in  time  by  keeping  goods  or 
helping  to  dispose  of  them,  taking  advantage  of 
a  fait  accompli,  defendant  could  only  have  been 
convicted  of  acting  as  accessory  after  the  fact  of 
robbery  or  of  aiding  and  abetting  original  of- 
fense, and  thus  defendant  was  not  entitled  to 
requested  lesser-included  offense  instruction 
on  larceny.  Rease  v.  United  States,  403  A.2d 
322,  1979  D.C.  App.  LEXIS  402  (1979). 

Trial  court  did  not  err  when,  in  prosecution 
for  attempted  robbery,  it  refused  to  instruct 
jury  that  disorderly  conduct  was  lesser  in- 
cluded offense  of  crime  charged.  D.C.  Code 
§§  22-1121(4),  22-2901,  22-2902.  Hawkins  v. 
United  States,  399  A.2d  1306,  1979  D.C.  App. 
LEXIS  326  (1979). 

Where  there  was  no  evidence  creating  factual 
dispute  as  to  element  of  robbery  victim  being 
put  in  fear,  lesser  offense  instruction  on  petit 
larceny  was  not  warranted  as  larceny  was  not 
fairly  inferable  from  the  evidence  in  prosecu- 
tion for  robbery.  D.C.  Code  §§  22-2202,  22- 
2901.  Dublin  v.  United  States,  388  A.2d  461, 
1978  D.C.  App.  LEXIS  529  (1978). 

Where  testimony  of  robbery  victim  that  rob- 
bers were  armed  was  unequivocal  and  uncon- 
tradicted, and  defendant's  defense  did  not  place 
this  fact  in  dispute,  instruction  on  lesser-in- 
cluded offense  of"  robbery,  given  to  jury  in  pros- 
ecution for  armed  robbery,  was  improper,  that 
is,  had  indictment  charged  only  armed  robbery, 
and  had  defense  requested  instruction  on  less- 
er-included offense  of  robbery,  trial  court  would 
properly  have  refused  request  on  ground  that 
instruction  was  objectionable  as  based  on  spec- 
ulation without  foundation  in  evidence.  D.C. 
Code  §§  22-2901,  22-3202.  Lightfoot  v.  United 


States,  378  A.2d  670,  1977  D.C.  App.  LEXIS 
242  (1977). 

—  Harmless  or  reversible  error,  instruc- 
tions. 

Assuming  that  failure  of  trial  judge  to  inform 
defendant's  counsel  of  larceny  charge  before  he 
summed  up  constituted  error,  in  situation 
where  defendant  was  indicted  for  robbery  and 
assault  with  a  deadly  weapon,  such  failure 
lacked  the  prejudice  necessary  to  constitute 
reversible  error  where,  inter  alia,  defendant's 
admission  in  open  court  established  his  inten- 
tion and  attempt  to  trick  complainants,  so  that 
damage  was  done  when  defendant  took  the 
stand  and  it  was  not  likely  that  any  variation  in 
summation  would  have  changed  the  verdict. 
D.C.  Code  §§  22-502,  22-2201,  22-2901; 
Fed.Rules  Crim.Proc.  rule  30, 18  U.S.C.  Walker 
V.  United  States,  418  F.2d  1116,  1969  U.S.  App. 
LEXIS  12640  (C.A.D.C.  1969). 

Failure  to  give  jury  an  instruction  on  specific- 
intent  element  of  crime  of  robbery  constituted 
reversible  error.  Liles  v.  United  States,  393  F.2d 
669,  1967  U.S.  App.  LEXIS  4514  (C.A.D.C. 
1967). 

Convictions  of  two  of  three  defendants  for 
robbery  sustained  on  grounds  that  evidence 
was  sufficient  and  minor  misstatements  in  in- 
structions did  not  affect  substantial  rights. 
Cooper  V.  United  States,  357  F.2d  274,  1966 
U.S.  App.  LEXIS  7352  (C.A.D.C.  1966). 

Instruction  in  robbery  prosecution,  wherein 
there  was  no  direct  evidence  that  complaining 
witness'  wallet  had  been  stolen  but  witness 
testified  that  he  had  felt  a  slight  jostle  and  had 
been  told  that  two  people  were  running  down 
street,  that  verdict  would  be  relatively  simple 
to  arrive  at  once  jury  decided  which  of  wit- 
nesses were  telling  truth,  was  plain  error  re- 
quiring reversal,  there  being  no  instruction 
that  different  inferences  might  be  drawn  from 
complaining  witness'  testimony  even  if  it  were 
believed.  D.C.  Code  1961,  §  22-2901;  Fed.Rules 
Crim.Proc.  rule  52(b),  18  U.S.C.  Miller  v. 
United  States,  320  F.2d  767,  1963  U.S.  App. 
LEXIS  4967  (C.A.D.C.  1963). 

Trial  court's  instructions  in  prosecution  for 
armed  robbery  of  a  senior  citizen,  which  per- 
mitted jury  to  convict  defendant  on  both  lesser- 
included  offenses  of  robbery  of  a  senior  citizen 
and  assault  with  a  dangerous  weapon  (ADW) 
even  if  they  acquitted  defendant  of  greater 
armed  robbery  charge,  did  not  constitute  plain 
error;  defendant  objected  to  prosecution's  re- 
quest for  an  instruction  that  would  have  clari- 
fied the  relationship  between  armed  robbery, 
robbery  and  ADW,  robbery  and  ADW  were  not 
alternative  offenses,  and  evidence  supported  all 
of  the  offense  for  which  instructions  were  given. 
McClain  v.  United  States,  871  A.2d  1185,  2005 
D.C.  App.  LEXIS  154  (2005). 
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Trial  court's  erroneous  refusal  to  instruct 
jury  immediately  that  codefendant's  prior  in- 
consistent statement  denying  that  codefendant 
knew  defendant  could  not  be  used  as  evidence 
against  defendant  required  reversal  in  prosecu- 
tion for  aiding  armed  robbery,  even  though  trial 
court  instructed  jury  that  statement  could  only 
be  used  to  evaluate  codefendant's  credibility; 
prosecutor's  rebuttal  closing  argument  stated, 
at  the  end  of  assessment  of  codefendant's  cred- 
ibility, that  one  was  not  supposed  to  give  up 
friend  helping  in  armed  robbery  and  then  be- 
gan discussion  of  evidence  against  defendant; 
and  this  argument  implied  that  defendant  was 
guilty  because  codefendant  had  lied.  D.C.  Code 
1981,  §§  22-2901,  22-3202.  Hordge  v.  United 
States,  545  A.2d  1249,  1988  D.C.  App.  LEXIS 
125  (1988). 

Trial  court's  erroneous  failure  to  give  re- 
quested instruction  that  consent  is  a  defense  to 
charge  of  assault  with  intent  to  commit  sodomy 
was  harmless  since  there  was  neither  direct  nor 
persuasive  evidence  in  record  to  suggest  that 
complainant  consented  to  defendant's  behavior, 
and  in  view  of  jury's  rejection  of  findings  of 
consent  to  kidnapping  and  rape,  offenses  which 
took  place  both  before  and  after  the  intervening 
sexual  assault.  D.C.  Code  1981,  §§  22-503,  22- 
2101,  22-2801,  22-2901,  22-3502,  23-1327(a). 
Jenkins  v.  United  States,  506  A.2d  1120,  1986 
D.C.  App.  LEXIS  304  (1986),  writ  of  certiorari 
denied  by  479  U.S.  845, 107  S.  Ct.  160,  93  L.  Ed. 
2d  99,  1986  U.S.  LEXIS  3765,  55  U.S.L.W.  3234 
(1986). 

—  In  general. 

Trial  court's  instruction  in  robbery  prosecu- 
tion that  jury  might  infer  guilt  if  evidence 
afforded  no  satisfactory  explanation  for  defen- 
dant's possession  of  robbery  victim's  recently 
stolen  property  was  proper  and  did  not  transfer 
burden  of  persuasion  from  government  to  de- 
fendant. Pendergrast  v.  United  States,  416  F.2d 
776,  1969  U.S.  App.  LEXIS  9121  (C.A.D.C. 
1969),  writ  of  certiorari  denied  by  395  U.S.  926, 
89  S.  Ct.  1782,  23  L.  Ed.  2d  243,  1969  U.S. 
LEXIS  1562  (1969). 

Trial  court's  instruction  to  jury  in  robbery 
prosecution  that  if  defendant's  explanation  of 
possession  of  robbery  victim's  property  was,  in 
jury's  opinion,  truthful,  consistent,  apparently 
honest,  not  contradicted,  was  same  at  all  times 
and  had  indicia  of  truthfulness,  possession  by 
defendant  might  not  be  basis  for  inference  of 
guilt  was  not  error.  Pendergrast  v.  United 
States,  416  F.2d  776,  1969  U.S.  App.  LEXIS 
9121  (C.A.D.C.  1969),  writ  of  certiorari  denied 
by  395  U.S.  926,  89  S.  Ct.  1782,  23  L.  Ed.  2d 
243,  1969  U.S.  LEXIS  1562  (1969). 

Model  instruction  proposed  for  instruction  on 
inference  of  guilt  of  robbery  from  defendant's 
unexplained  possession  of  property  recently 
stolen  in  robbery.  U.S.  Const.  Amend.  4;  D.C. 


Code  §  22-2901.  Pendergrast  v.  United  States, 
416  F.2d  776,  1969  U.S.  App.  LEXIS  9121 
(C.A.D.C.  1969),  writ  of  certiorari  denied  by  395 
U.S.  926,  89  S.  Ct.  1782,  23  L.  Ed.  2d  243,  1969 
U.S.  LEXIS  1562  (1969). 

In  prosecution  for  embezzlement,  stealing 
and  purloining  of  property  of  District  of  Colum- 
bia, while  judge  did  speak  of  elements  of  prop- 
erty value  and  wrongful  taking  in  his  charge  on 
robbery  counts,  such  was  inadequate  to  cover 
the  shortcomings  of  the  charge  since  the  taking, 
constituting  an  element  of  robbery,  was  sub- 
stantially different  from  a  larceny  taking,  and 
trial  judge  did  not  refer  jury  to  those  portions  of 
his  earlier  charge.  D.C.  Code  §  22-2206.  Mitch- 
ell V.  United  States,  394  F.2d  767,  1968  U.S. 
App.  LEXIS  7676  (C.A.D.C.  1968). 

An  instruction  that  defendant  was  criminally 
responsible  if  he  could  have  controlled  impulse 
to  rob  was  error.  Campbell  v.  U.S.,  307  F.2d  597, 
1962  U.S.  App.  LEXIS  5544  (C.A.D.C.  1962). 

Although  defendant  claimed  that  armed  rob- 
bery victim  owed  him  $30  refund  for  sale  of 
some  adulterated  narcotics,  where  defendant 
allegedly  took  over  $500  from  victim,  he  was 
not  entitled  to  instruction  on  "claim  of  right" 
defense.  D.C.  Code  §  22-2901.  Rhodes  v.  United 
States,  354  A.2d  863,  1976  D.C.  App.  LEXIS 
511  (1976). 

—  Intent,  instructions. 

Defendant  charged  with  robbery  of  money 
which  he  took  from  another  in  good  faith  belief 
that  he  was  entitled  to  the  money  should  have 
been  granted,  as  requested,  instructions  relat- 
ing to  such  belief,  specific  intent  essential  to 
robbery,  and  necessity  for  proof  of  such  intent 
beyond  a  reasonable  doubt.  Richardson  v. 
United  States,  403  F.2d  574,  1968  U.S.  App. 
LEXIS  6475  (C.A.D.C.  1968). 

Specific  intent  requisite  to  commission  of 
offense  of  robbery  depends  upon  a  state  of 
mind,  not  a  legal  fact,  and,  therefore,  a  legally 
enforceable  right  to  property  taken  by  accused 
is  not  prerequisite  to  an  instruction  on  claim  of 
right  in  robbery  prosecution.  Richardson  v. 
United  States,  403  F.2d  574,  1968  U.S.  App. 
LEXIS  6475  (C.A.D.C.  1968). 

Robbery  prosecution  instruction  on  intent, 
that  "when  you  do  a  thing  on  purpose,  you  do 
that  which  you  intend  to  do",  was  clearly  erro- 
neous, since  crime  required  specific  intent  to 
deprive  victim  of  property.  D.C.  Code  1961, 
§  22-2901.  Jackson  v.  United  States,  348  F.2d 
772,  1965  U.S.  App.  LEXIS  5354  (C.A.D.C. 
1965). 

Although  trial  court's  instructions  improp- 
erly authorized  the  jury  to  find  defendant  guilty 
of  aiding  and  abetting  armed  robbery  without 
proof  that  defendant  herself  had  the  essential 
mens  rea  to  commit  the  crime,  it  was  not 
reversible  error  because  the  erroneous  jury 
instruction  did  not  have  a  reasonable  probabil- 
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ity  of  affecting  the  outcome  of  defendant's  trial; 
reasonable  juror  could  conclude  from  defen- 
dant's behavior  that  she  shared  the  principals' 
specific  intent  to  rob  victim,  and  thus  was 
guilty  of  aiding  and  abetting  the  armed  robbery. 
Lancaster  v.  United  States,  975  A.2d  168,  2009 
D.C.  App.  LEXIS  251  (2009). 

—  Issues  relating  to  jury  trial,  instruc- 
tions. 

In  its  context  and  under  all  the  circum- 
stances of  criminal  case,  trial  judge's  state- 
ment, in  course  of  his  response  to  jury's  note  of 
their  inability  to  agree  on  verdict,  that  'Tou 
have  got  to  reach  a  decision  in  this  case"  was 
coercive.  D.C.  Code  1961,  §§  22-501,  22-2901. 
Jenkins  v.  U.S.,  85  S.Ct.  1059, 1965  U.S.  LEXIS 
1484  (U.S.Dist.Col.  1965). 

Where  jury  during  deliberations  sent  ques- 
tions to  judge  concerning  felony-murder  count, 
inquiring  as  to  timing  of  formation  of  intent  to 
rob,  and  trial  court  merely  reread  the  murder 
statute  and  the  standard  instruction,  and  jury 
could  have  been  left  with  impression  that  coin- 
cidence in  time  between  murder  and  robbery 
was  sufficient  to  support  felony-murder  convic- 
tion, there  was  error  which  could  not  be  held 
harmless.  D.C.  Code  §  22-2401,  22-2901. 
United  States  v.  Bolden,  514  F.2d  1301,  1975 
U.S.  App.  LEXIS  14122  (C.A.D.C.  1975). 

Viewed  in  context  of  whole  charge,  trial 
court's  statements  refusing  to  accept  note  that 
jury  was  deadlocked  after  only  two  hours  delib- 
eration and  that  jury  should  resume  delibera- 
tions the  next  day  were  not  coercive  or  an 
improper  comment  upon  the  evidence  to  jury 
which  found  defendant  guilty  on  robbery  count 
and  not  guilty  on  count  charging  assault  with 
intent  to  commit  robbery.  D.C.  Code  1961, 
§§  22-501,  22-2901.  Jenkins  v.  United  States, 
330  F.2d  220,  1964  U.S.  App.  LEXIS  6405 
(C.A.D.C.  1964),  reversed  by  380  U.S.  445,  85  S. 
Ct.  1059,  13  L.  Ed.  2d  957,  1965  U.S.  LEXIS 
1484  (1965). 

In  prosecution  for  burglary  and  robbery  and 
assault  with  a  dangerous  weapon,  appearance 
injury  room  of  bullet  which  had  no  relationship 
to  case  did  not  necessitate  declaration  of  mis- 
trial, in  view  of  trial  court's  instructions  to  jury 
to  disregard.  D.C.  Code  §§  22-502,  22-1801, 
22-2901,  22-3202,  22-3204.  Evans  v.  United 
States,  392  A.2d  1015,  1978  D.C.  App.  LEXIS 
327  (1978). 

Where  trial  judge  at  prosecution  of  defendant 
for  robbery  at  gunpoint,  upon  disclosure  of 
numerical  split  within  jury,  directed  a  hung- 
jury  instruction  toward  particular  juror  who 
was  holding  out  and  intimated  that  she  was 
guilty  of  either  perjury  or  negligence  in  her 
response  to  questions  on  voir  dire  and  that  she 
was  not  complying  with  her  oath  as  a  juror,  and 
also  failed  to  use  any  ameliorating  language  in 
his  instruction  to  effect  that  any  change  in  vote 


had  to  be  a  conscientious  one,  verdict  trans- 
gressed limits  of  the  Winters  charge  and,  there- 
fore, was  coercive  and  constituted  prejudicial 
error.  D.C.  Code  §§  22-2901,  22-3202.  Jackson 
V.  United  States,  368  A.2d  1140,  1977  D.C.  App. 
LEXIS  417  (1977). 

Where  jury  was  given  deadlock  instruction 
after  it  indicated  upon  two  hours  deliberation 
that  it  was  unable  to  return  verdict,  jury  again 
concluded  that  it  could  not  reach  verdict  on 
armed  robbery  count  after  deliberations  next 
morning,  court  announced  that  jury  would  be 
required  to  deliberate  further  after  lunch,  and 
jury  returned  guilty  verdict  on  robbery  charges 
after  one  hour  of  further  deliberation,  trial 
court's  ordering  of  continued  deliberation  was 
not  coercive.  D.C.  Code  §§  22-2901,  22-3202. 
Johnson  v.  United  States,  360  A.2d  502,  1976 
D.C.  App.  LEXIS  319  (1976). 

After  having  given  "Winters  instruction"  to 
apparently  deadlocked  jury  in  prosecution  for 
armed  robbery,  robbery,  and  assault  with  dan- 
gerous weapon,  sending  jury  back  for  delibera- 
tion still  another  time  for  "a  short  period  after 
lunch,"  following  subsequent  report  that  jury 
was  still  "hung,"  did  not  in  effect  coerce  verdict. 
D.C.  Code  §§  22-502,  22-2901,  22-3202. 
Thompson  v.  United  States,  354  A.2d  848,  1976 
D.C.  App.  LEXIS  510  (1976). 

Where  jury  had  commenced  its  deliberations 
in  prosecution  for  armed  robbery,  assault  with 
a  dangerous  weapon,  receiving  stolen  property, 
and  carrying  a  pistol  without  a  license,  when  it 
presented  to  the  court  a  question  concerning 
the  armed  robbery  count,  the  court  did  not 
abuse  its  discretion  by  giving,  in  the  face  of 
defendant's  objection  but  in  the  absence  of  a 
request  to  present  argument,  a  supplemental 
instruction  on  aiding  and  abetting.  D.C.  Code 
§§  22-502,  22-2205,  22-2901,  22-3202,  22-3204. 
Atkinson  v.  United  States,  322  A.2d  587,  1974 
D.C.  App.  LEXIS  243  (1974). 

—  Necessity  and  sufficiency,  instructions. 

Explanation  of  penalty  for  offense  is  required 
only  for  charge  of  first-degree  murder;  in  every 
other  instance,  sentencing  is  solely  the  province 
of  the  court,  and  not  of  jury.  D.C.  Code  §§  22- 
502,  22-2401,  22-2403,  22-2901,  22-3202,  22- 
3204.  United  States  v.  Caldwell,  543  F.2d  1333, 
1974  U.S.  App.  LEXIS  5417  (C.A.D.C.  1974), 
writ  of  certiorari  denied  by  423  U.S.  1087,  96  S. 
Ct.  877,  47  L.  Ed.  2d  97,  1976  U.S.  LEXIS  1234 
(1976). 

Variance  between  court's  instruction  that  ju- 
rors were  no  longer  concerned  with  three 
counts  on  which  motion  for  judgments  of  ac- 
quittal had  been  granted  and  "redbook"  instruc- 
tion was  not  substantial.  D.C.  Code  §§  22- 
1801(a),  22-2801,  22-2901,  22-3502.  United 
States  V.  Thornton,  498  F.2d  749,  1974  U.S. 
App.  LEXIS  8356  (C.A.D.C.  1974). 
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Refusal,  in  criminal  prosecution,  to  instixict 
that  testimony  of  accomplices,  who  testified  for 
government  after  having  been  granted  immu- 
nity, should  be  considered  with  caution  was 
reversible  error.  D.C.  Code  §§  22-1801(b),  22- 
2401,  22-2901,  22-3202;  18  U.S.C.  §  6002. 
United  States  v.  Leonard,  494  F.2d  955,  1974 
U.S.  App.  LEXIS  10300  (C.A.D.C.  1974). 

Viewing  court's  charge  in  its  entirety  clearly 
showed  that  instruction  on  specific  intent  was 
not  omitted  in  prosecution  for  armed  robbery, 
assault  with  a  dangerous  weapon,  and  carrying 
a  dangerous  weapon.  D.C.  Code  §§  22-502, 
22-2901,  22-3202,  22-3204.  United  States  v. 
Gaither,  440  F.2d  262,  1971  U.S.  App.  LEXIS 
11869  (C.A.D.C.  1971). 

Reading  robbery  statute,  which  defined  sev- 
eral patterns  of  behavior  as  robbery  in  single 
convoluted  sentence  and  did  not  clearly  set 
forth  elements  government  must  prove,  and 
reading  of  indictment  which  was  in  language 
similar  to  statute  but  replaced  disjunctives 
with  conjunctives,  did  not  satisfy  requirement 
that  jury  be  given  clear  statement  of  each 
element  government  must  prove.  D.C.  Code 
1961,  §  22-2901.  Jackson  v.  United  States,  348 
F.2d  772,  1965  U.S.  App.  LEXIS  5354  (C.A.D.C. 
1965). 

Robbery  statute  does  not  set  forth  all  essen- 
tial elements  of  offense  and  therefore,  reading 
robbery  statute  to  jury  afforded  insufficient 
guidance  as  to  nature  of  offense  and  burden  on 
government  to  prove  every  essential  element 
thereof  D.C.  Code  1961,  §  22-2901.  Byrd  v. 
United  States,  342  F.2d  939,  1965  U.S.  App. 
LEXIS  6866  (C.A.D.C.  1965). 

In  view  of  substantial  evidence  tending  to 
show  that  defendant  was  too  drunk  to  form 
requisite  intent  to  rob,  it  was  reversible  error 
for  trial  court  to  refuse  to  allow  issue  to  go  to 
jury,  though  it  was  not  theory  of  defense.  D.C. 
Code  1961,  §  22-2901.  Womack  v.  United 
States,  336  F.2d  959,  1964  U.S.  App.  LEXIS 
4644  (C.A.D.C.  1964). 

Instructions  which  may  have  implied  that 
jury  could  infer  guilt  from  circumstances  with- 
out first  resolving  conflicts  in  testimony  over 
whether  circumstances  had  actually  occurred 
were  not  plain  error  in  view  of  charge  consid- 
ered as  whole.  Fed. Rules  Crim.Proc.  rule  52(b), 
18  U.S.C;  D.C.  Code  1961,  §  22-2901.  Williams 
V.  United  States,  321  F2d  744,  1963  U.S.  App. 
LEXIS  5331  (C.A.D.C.  1963),  writ  of  certiorari 
denied  by  375  U.S.  898,  84  S.  Ct.  176,  11  L.  Ed. 
2d  126,  1963  U.S.  LEXIS  381  (1963). 

Trial  court  in  armed  robbery  prosecution 
could  sua  sponte  suggest  instruction  on  lesser 
included  offense  of  robbery  and  give  it  in  re- 
sponse to  prosecutor's  statement  that  it  seemed 
appropriate  unless  the  court  thought  other- 
wise; the  prosecutor's  statement  indicated  af- 
firmative agreement.  Hawthorne  v.  United 


States,  829  A.2d  948,  2003  D.C.  App.  LEXIS 
532  (2003). 

Trial  court  properly  refused  to  instruct  jury 
on  larceny  as  lesser  included  offense  of  robbery, 
where  defendant's  conduct  would  have  consti- 
tuted robbery  even  under  his  version  of  facts  in 
which  he  only  decided  to  take  victim's  property 
after  fatally  stabbing  him.  D.C.  Code  1981, 
§  22-2901.  Ulmer  v.  United  States,  649  A.2d 
295,  1994  D.C.  App.  LEXIS  197  (1994). 

Government's  change  of  theory,  in  prosecu- 
tion of  defendant  for  aiding  and  abetting  armed 
robbery,  from  allegation  that  defendant  was 
getaway  driver,  to  allegation  that  he  helped 
plan  robbery,  did  not  constitute  impermissible 
variance;  evidence  and  instructions  did  not 
introduce  new  facts  or  broaden  base  for  possible 
conviction  beyond  aiding  and  abetting,  and 
petit  jury  was  not  asked  to  consider  evidence 
that  was  not  before  grand  jury.  Ingram  v. 
United  States,  592  A.2d  992,  1991  D.C.  App. 
LEXIS  156  (1991),  writ  of  certiorari  denied  by 
502  U.S.  1017, 112  S.  Ct.  667, 116  L.  Ed.  2d  757, 
1991  U.S.  LEXIS  7189,  60  U.S.L.W.  3435 
(1991). 

Trial  court  did  not  err  in  instructing  jury  on 
theory  of  aiding  and  abetting  where  instruction 
explained  that  each  participant  in  joint  crimi- 
nal venture  could  be  held  accountable  as  prin- 
cipal, even  though  defendant  did  not  personally 
commit  each  act  constituting  armed  robbery 
offenses.  D.C.  Code  1981,  §§  22-501,  22-2901, 
22-3202.  Davis  v.  United  States,  498  A.2d  242, 
1985  D.C.  App.  LEXIS  490  (1985). 

In  prosecution  for  first-degree  felony-murder, 
second-degree  murder,  armed  robbery  and  rob- 
bery, evidence  was  insufficient  to  require  trial 
court  to  instruct  jury  on  defendant's  theory  of 
case  that  a  second,  later  beating  of  victim  took 
place  by  persons  other  than  defendant.  D.C. 
Code  §§  22-2401,  22-2901,  22-3202.  Day  v. 
United  States,  390  A.2d  957,  1978  D.C.  App. 
LEXIS  485  (1978). 

In  disposition  of  issue  in  connection  with  trial 
court's  refusal  to  give  requested  lesser-included 
offense  instruction.  Court  of  Appeals  was  con- 
trolled by  state  of  the  evidence  in  the  record 
rather  than  abstract  reading  and  comparison  of 
statutes  involved.  D.C.  Code  §§  22-1121,  22- 
2901.  Jones  v.  United  States,  374  A.2d  854, 
1977  D.C.  App.  LEXIS  449  (1977). 

In  determining  whether  trial  court's  refusal 
to  give  requested  lesser-included  offense  in- 
struction on  disorderly  conduct  was  reversible 
error  in  prosecution  for  attempted  robbery, 
question  was  whether  disorderly  conduct  was 
necessarily  established  by  proof  of  attempted 
robbery.  D.C.  Code  §§  22-1121,  22-2901.  Jones 
V.  United  States,  374  A.2d  854,  1977  D.C.  App. 
LEXIS  449  (1977). 

Testimony  of  defendant,  who  categorically 
denied  that  he  bumped  or  jostled  either  com- 
plainant or  her  companion,  who  denied  that  his 
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hand  was  ever  inside  or  near  complainant's 
purse  or  handbag  and  insisted  that  he  was 
never  closer  than  one  foot  to  either  woman,  not 
only  negated  essential  elements  of  disorderly 
conduct  but  was  also  completely  exculpatory  of 
either  offense,  and  thus  trial  court  did  not  err  in 
refusing  to  give  requested  lesser-included  of- 
fense instruction  in  prosecution  for  attempted 
robbery  D.C.  Code  §§  22-1121,  22-2901.  Jones 
V  United  States,  374  A.2d  854,  1977  D.C.  App. 
LEXIS  449  (1977). 

—    Presentation    and    reservation  of 
grounds  for  review,  instructions. 

Omission  of  an  instruction  that  voluntary 
narcosis  could  negate  specific  intent  to  commit 
the  robbery  was  not  plain  error,  where  defense 
counsel  never  requested  such  an  instruction, 
where  he  previously  admitted  that  defendant's 
actions  indicated  that  he  was  not  under  the 
influence  of  narcotics  when  he  confessed,  where 
counsel  indicated  his  satisfaction  with  the  in- 
structions as  given,  and  where  the  evidence  on 
the  issue  was  not  sufficient  to  require  the  court 
to  give  such  an  instruction  in  the  absence  of  a 
request  therefor.  18  U.S.C.  §  2113(a);  D.C. 
Code  §§  22-2901,  22-3202.  United  States  v. 
Shepard,  515  F.2d  1324,  1975  U.S.  App.  LEXIS 
13657  (C.A.D.C.  1975). 

Under  circumstances  that  defense  counsel 
did  not  object  to  instruction  given  when  trial 
court  granted  motion  for  judgment  of  acquittal 
on  three  counts  and  that  jury  had  been  in- 
structed not  to  be  influenced  with  respect  to 
innocence  or  guilt  of  defendant  by  any  ruling 
made  during  course  of  trial,  there  was  no  error 
in  the  instruction  given.  D.C.  Code  §§  22- 
1801(a),  22-2801,  22-2901,  22-3502.  United 
States  V  Thornton,  498  F.2d  749,  1974  U.S. 
App.  LEXIS  8356  (C.A.D.C.  1974). 

Failure,  in  criminal  prosecution,  to  give  an 
accomplice  instruction  with  regard  to  accom- 
plices who  testified  for  government  was  not 
plain  error  where  nonaccomplice  testimony  cor- 
roborated accomplice  testimony  to  significant 
extent  against  one  accused  and  to  lesser  extent 
against  another  and  where  accomplices  did  not 
appear  to  have  extraordinary  disposition  to 
prevaricate.  D.C.  Code§§  22-1801(b),  22-2401, 
22-2901,  22-3202;  Fed.Rules  Crim.Proc.  rules 
30,  52(b),  18  U.S.C.  United  States  v  Leonard, 
494  R2d  955,  1974  U.S.  App.  LEXIS  10300 
(C.A.D.C.  1974). 

Absent  waiver  of  instruction,  failure,  in  pros- 
ecution for  felony-murder,  first-degree  murder, 
armed  robbery,  robbery  and  second-degree  bur- 
glary, to  give  immediate  limiting  instruction  as 
to  admissibility  where  testimony  of  arresting 
officer  was  admitted  to  impeach  defendant's 
testimony  that  he  had  not  stated  that  codefen- 
dant  "lived  across  the  street"  was  plain  error 
requiring  reversal,  though  general  instruction 
on  impeachment  evidence  was  given  in  very 


long  charge.  D.C.  Code  §§  22-1801(b),  22-2401, 
22-2901,  22-3202.  United  States  v.  Leonard, 
494  R2d  955,  1974  U.S.  App.  LEXIS  10300 
(C.A.D.C.  1974). 

Instruction  on  identification  in  robbery  trial 
did  not  constitute  plain  error.  D.C.  Code  §  22- 
2901;  Fed.Rules  Crim.Proc.  rule  52,  18  U.S.C. 
United  States  v  Carter,  482  F.2d  738, 1973  U.S. 
App.  LEXIS  8836  (C.A.D.C.  1973). 

Record  in  prosecution  on  charge  of  robbery  by 
fear  failed  to  show  that  trial  judge's  identity 
instruction,  which  erroneously  included  state- 
ment that  defense  did  not  deny  that  robbery 
took  place,  was  plain  error  warranting  reversal 
by  reviewing  court  even  though  no  objection 
was  made  in  trial  court.  D.C.  Code§  22-2901; 
Fed.Rules  Crim.Proc.  rule  52(b),  18  U.S.C. 
United  States  v.  Todd,  463  R2d  302,  1972  U.S. 
App.  LEXIS  11073  (C.A.D.C.  1972). 

Giving  of  unobjected  to  instruction  in  robbery 
prosecution  on  reasonable  doubt  that  was 
couched  in  language  identical  with  recom- 
mended model  instruction  of  District  of  Colum- 
bia Junior  Bar  Association  was  not  plain  error. 
D.C.  Code  §  22-2901;  Fed.Rules  Crim.Proc. 
rule  30,  18  U.S.C.  United  States  v  Baber,  447 
R2d  1267,  1971  U.S.  App.  LEXIS  8861 
(C.A.D.C.  1971),  writ  of  certiorari  denied  by  404 
U.S.  957,  92  S.  Ct.  324,  30  L.  Ed.  2d  274,  1971 
U.S.  LEXIS  452  (1971). 

Railure  to  give  instruction  on  circumstantial 
evidence  to  effect  that  unless  there  is  substan- 
tial evidence  of  facts  which  exclude  every  rea- 
sonable hypothesis  but  that  of  guilt,  verdict 
must  be  not  guilty  was  not  plain  error  in 
robbery  case.  Fed.Rules  Crim.Proc.  rule  52(b), 
18  U.S.C;  D.C.  Code  1961,§  22-2901.  Williams 
V  United  States,  321  R2d  744,  1963  U.S.  App. 
LEXIS  5331  (C.A.D.C.  1963),  writ  of  certiorari 
denied  by  375  U.S.  898,  84  S.  Ct.  176,  11  L.  Ed. 
2d  126,  1963  U.S.  LEXIS  381  (1963). 

Had  defendant,  who  was  charged  with  taking 
billfold  from  pocketbook,  but  who,  upon  search 
conducted  immediately  after  alleged  robbery, 
was  not  found  to  have  billfold,  requested  charge 
on  lesser  included  offense  of  attempted  robbery, 
its  denial  would  have  been  reversible  error,  but 
failure  to  give  instruction  was  not  plain  error. 
Fed.Rules  Crim.Proc.  rule  52(b),  18  U.S.C; 
D.C.  Code  1961,  §  22-2901.  Williams  v  United 
States,  321  R2d  744,  1963  U.S.  App.  LEXIS 
5331  (C.A.D.C.  1963),  writ  of  certiorari  denied 
by  375  U.S.  898,  84  S.  Ct.  176,  11  L.  Ed.  2d  126, 
1963  U.S.  LEXIS  381  (1963). 

Trial  court's  failure  to  sua  sponte  instruct 
jury  as  to  limited  purpose  of  other  crimes  evi- 
dence was  not  error,  let  alone  plain  error,  in 
murder  case  in  which  Government  witness  tes- 
tified on  redirect  examination  about  prior  as- 
sault in  which  defendant  pointed  apparent 
murder  weapon  at  her  and  pulled  the  trigger; 
evidence  of  assault  was  admitted  as  evidence  of 
defendant's  prior  gun  possession,  which  was 
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proof  that  defendant  possessed  the  means  »to 
commit  the  murder.  D.C.  Code  1981,  §§  22- 
2401,  22-2901,  22-3202.  Busey  v.  United  States, 
747  A.2d  1153,  2000  D.C.  App.  LEXIS  63  (2000). 

Instruction  that  jury  could  find  defendant 
guilty  of  armed  robbery  if  it  found  that,  at  time 
offense  was  committed,  defendant  was  armed 
with  or  had  readily  available  a  pistol  and/or  a 
knife  was  not  plainly  erroneous  on  ground  that, 
because  some  jurors  could  convict  on  basis  of 
accomplice's  pistol,  while  others  could  convict 
on  basis  of  defendant's  knife,  lack  of  jury  una- 
nimity was  possible,  where  trial  court  also 
instructed  jury  to  consider  each  offense  sepa- 
rately, armed  robbery  and  assault,  applicable 
evidence  in  connection  therewith,  and  return  a 
unanimous  verdict.  D.C.  Code  1981,  §  22-2901. 
Gordon  v.  United  States,  466  A.2d  1226,  1983 
D.C.  App.  LEXIS  473  (1983). 

Where  indictment  charged  defendant  with 
both  armed  robbery  and  robbery,  but  it  was 
undisputed  that  perpetrators  of  robbery  of 
which  defendant  was  charged  were  armed,  trial 
judge  erred  in  instructing  jury  on  lesser-in- 
cluded offense  of  robbery;  however,  conviction 
for  robbery  would  not  be  overturned  for  "plain 
error"  where  defendant  did  not  object  to  rob- 
bery instruction  before  jury  retired  to  deliber- 
ate. D.C.  Code  §§  22-2901,  22-3202.  Lightfoot 
V.  United  States,  378  A.2d  670,  1977  D.C.  App. 
LEXIS  242  (1977). 

Where  instruction  told  jury  six  times  that 
specific  intent  was  necessary  element  of  rob- 
bery or  armed  robbery,  trial  court  defined  spe- 
cific intent  and  explained  difference  between 
specific  and  general  intent,  court  subsequently 
made  misstatement  that  armed  robbery  was 
crime  requiring  general  intent,  and  no  objec- 
tion was  raised,  misstatement,  when  viewed  in 
light  of  instruction  as  a  whole,  did  not  preclude 
fair  deliberation  by  jury  on  elements  of  armed 
robbery  charge  and  was  not  plain  error.  D.C. 
Code  SCR,  Criminal  Rules  30,  52(b);  D.C.  Code 
§§  22-2901,  22-3202.  Johnson  v.  United  States, 
360  A.2d  502,  1976  D.C.  App.  LEXIS  319 
(1976). 

—  Province  of  jury,  instructions. 

In  prosecution  for  robbery  and  assault, 
court's  statement  in  instruction  to  jury,  that 
"one  of  the  persons  charged  here"  had  suc- 
ceeded in  getting  pocketbook  of  one  complain- 
ing witness  went  beyond  permissible  comment 
on  evidence,  where  identification  was  issue  for 
jury.  D.C.  Code  1961,  §§  22-502,  22-2901.  Bat- 
tle V.  United  States,  345  F.2d  438,  1965  U.S. 
App.  LEXIS  6265  (C.A.D.C.  1965). 

—  Requests  for  instructions. 

Armed  robbery  of  van  and  of  tools  and  money 
inside  van  were  not  legally  or  factually  sepa- 
rate incidents  and,  therefore,  trial  court  was 
not  required,  sua  sponte,  to  give  special  una- 


nimity instruction;  defendant  was  charged  with 
one  robbery  of  one  victim  that  consisted  of 
taking  van  and  its  contents,  defendant  did  not 
raise  separate  defenses,  and  there  was  no  indi- 
cation of  jury  confusion.  D.C.  Code  1981,  §§  22- 
2901,  22-3202.  Simms  v.  United  States,  634 
A.2d  442,  1993  D.C.  App.  LEXIS  304  (1993). 

Joint  or  separate  trial  of  charges. 

Refusal  to  grant  severance  in  prosecution  for 
felony-murder,  first-degree  murder,  armed  rob- 
bery, robbery  and  second-degree  burglary,  was 
not  prejudicial  to  defendant  due  to  fact  that 
evidence  placing  a  codefendant  at  scene  of 
crime  was  quantitatively  and  qualitatively 
greater  than  evidence  against  defendant  where 
evidence  against  defendant  was  both  substan- 
tial and  compelling,  jury  was  specifically  in- 
structed to  determine  guilt  of  each  defendant 
by  considering  only  his  own  conduct  and  evi- 
dence which  applied  to  him  and  where  verdicts 
demonstrated  that  jury  fulfilled  its  obligation 
under  charge.  D.C.  Code  §§  22-1801(b),  22- 
2401,  22-2901,  22-3202;  Fed.Rules  Crim.Proc. 
rules  8(b),  14,  18  U.S.C.  United  States  v.  Leon- 
ard, 494  F.2d  955,  1974  U.S.  App.  LEXIS  10300 
(C.A.D.C.  1974). 

Where  count  of  indictment  charging  defen- 
dant with  carrying  pistol  on  day  of  his  arrest 
was  dismissed  for  failure  of  proof  before  case 
was  submitted  to  jury  and  indictment  was 
ret5TDed,  omitting  count,  defendant  was  not 
prejudiced  by  court's  refusal  to  sever  such  prop- 
erly joined  count  from  counts  charging  felony 
murder,  first-degree  burglary  and  armed  rob- 
bery. D.C.  Code  §§  22-1801(a),  22-2401,  22- 
2901;  Fed.Rules  Crim.Proc.  rule  8(a),  18  U.S.C. 
United  States  v.  Joyner,  492  F2d  650, 1974  U.S. 
App.  LEXIS  10133  (C.A.D.C.  1974),  writ  of 
certiorari  denied  by  419  U.S.  852,  95  S.  Ct.  94, 
42  L.  Ed.  2d  83,  1974  U.S.  LEXIS  2566  (1974). 

In  view  of  fact  that  scene  of  armed  robbery 
and  assaults  on  January  17  was  different  from 
that  of  armed  robbery  and  assault  on  January 
11  and  assaults  on  January  16,  the  victims 
were  different,  and  only  common  factor  was 
that  in  each  case  the  offender  was  a  man 
wearing  a  fur  coat  and  fur  hat,  and  that  there 
was  no  evidence  of  a  common  scheme  or  plan 
embracing  commission  of  all  of  the  offenses,  it 
was  prejudicial  error  to  join  trial  of  charges 
relating  to  offenses  on  January  17  with  trial  on 
other  counts  alleging  offenses  on  January  11 
and  January  16,  notwithstanding  Govern- 
ment's contention  that  evidence  of  each  offense 
was  simple  and  distinct  so  that  jury  could  not 
possibly  have  been  confused.  D.C.  Code  §§  22- 
502,  22-2901,  22-3202;  Fed.Rules  Crim.Proc. 
rule  14,  18  U.S.C.  United  States  v.  Carter,  475 
F.2d  349,  1973  U.S.  App.  LEXIS  12198 
(C.A.D.C.  1973). 

There  was  prejudice  in  joinder  of  crimes  of 
robbery  and  attempted  robbery  and  separate 
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trials  should  have  been  granted,  where  the 
similarities  were  not  so  close  that  proof  of  one 
crime  would  establish  proof  of  the  other  if  there 
were  separate  trials,  and  the  jury  was  confused 
and  was  unable  to  treat  the  evidence  relevant 
to  each  charge  separately  and  distinctly.  D.C. 
Code  1961,  §§  22-2901,  22-2902;  Fed.Rules 
Crim.Proc.  rules  8(a),  14,  18  U.S.C.  Drew  v. 
United  States,  331  F.2d  85,  1964  U.S.  App. 
LEXIS  6404  (C.A.D.C.  1964). 

Refusal  to  sever  robbery  counts  arising  from 
three  incidents  was  not  abuse  of  discretion; 
evidence  that  all  incidents  took  place  within 
reasonable  geographic  proximity  between  9  and 
10  p.m.  over  nine-day  period,  that  perpetrators 
drove  up,  robbed  isolated  or  vulnerable  persons 
while  threatening  to  use  knife  or  gun,  and 
drove  away,  and  that  vehicle  was  small,  light- 
colored  hatchback  showed  reasonable  probabil- 
ity that  same  persons  committed  all  three  rob- 
beries, and  any  striking  differences  were  cured 
by  accomplice's  testimony  implicating  defen- 
dant in  all  three  incidents.  Ifelowo  v.  United 
States,  778  A.2d  285,  2001  D.C.  App.  LEXIS 
161  (2001). 

Trial  judge  did  not  abuse  his  discretion  in 
refusing  to  grant  severance  to  defendant  re- 
specting obstruction  of  justice  charge  in  prose- 
cution for  armed  robbery,  possession  of  firearm 
during  commission  of  crime  of  violence,  carry- 
ing pistol  without  license,  and  obstruction  of 
justice,  despite  contention  that  defendant 
wished  to  testify  respecting  obstruction  of  jus- 
tice charge  and  not  other  charges,  where  defen- 
dant's proposed  testimony  would  not  have  been 
altogether  exculpatory,  and  judge  indicated  his 
readiness  to  place  reasonable  restrictions  on 
any  cross-examination  of  defendant  regarding 
armed  robbery,  provided  such  could  be  accom- 
plished without  unfairness  to  prosecution.  D.C. 
Code  1981,  §§  22-2901,  22-3202,  22-3204,  22- 
3204(a),  (a)(1).  Roy  v.  United  States,  652  A.2d 
1098,  1995  D.C.  App.  LEXIS  6  (1995). 

Offense  of  carrying  dangerous  weapon  could 
be  tried  with  burglary  and  robbery  charges, 
where  proof  of  the  robberies  and  burglaries 
included  substantially  all  of  the  proof  of  the 
weapons  charge;  although  crimes  were  not  sim- 
ilar, they  were  sufficiently  connected  to  warrant 
joinder.  Criminal  Rules  8,  8(a);  D.C.  Code  1981, 
§§  22-1801(a,  b),  22-2101,  22-2901,  22-3209, 
22-3811,  22-3812(a),  22-3901.  Coleman  v. 
United  States,  619  A.2d  40,  1993  D.C.  App. 
LEXIS  6  (1993). 

The  offenses  of  armed  robbery  and  carrying  a 
dangerous  weapon  were  not  sufficiently  similar 
to  justify  joinder  under  rule,  even  though  the 
same  gun  may  have  been  used  in  both  offenses, 
in  that  the  two  crimes  share  only  a  single 
element,  and  the  armed  robbery  involved  an 
alleged  theft  at  gunpoint  of  a  gold  chain  from 
an  acquaintance,  while  the  carrying  of  a  dan- 
gerous weapon  involved  the  possession  of  a  BB 


gun  in  a  public  restroom  the  following  day.  D.C. 
Code  1981,  §§  22-2901,  22-3202,  22-3204; 
Criminal  Rules  8,  8(a).  Roper  v.  United  States, 
564  A.2d  726,  1989  D.C.  App.  LEXIS  188 
(1989). 

In  a  prosecution  for  armed  robbery  and  car- 
rying a  dangerous  weapon  in  which  the  two 
charges  were  improperly  joined,  there  was  not 
clear  and  convincing  evidence  that  the  defen- 
dant had  committed  the  armed  robbery,  and 
thus  evidence  of  the  armed  robbery  would  not 
have  been  admissible  at  separate  trials  on  the 
weapons  charge  and  the  misjoinder  was  not 
harmless  error,  where  the  defendant  was  ac- 
quitted of  the  armed  robbery  charge.  D.C.  Code 
1981,  §§  22-2901,  22-3202,  22-3204;  Criminal 
Rule  8(a).  Roper  v.  United  States,  564  A.2d  726, 
1989  D.C.  App.  LEXIS  188  (1989). 

Reversal  was  required  due  to  misjoinder  of 
charges  connected  with  armed  robbery  of  two 
vending  trucks  and  misjoinder  of  those  charges 
with  charge  against  defendant's  brother  for 
being  accessory  after  fact,  receiving  stolen 
property,  and  obstructing  justice;  trial  was  es- 
sentially swearing  contest  in  which  identifica- 
tions by  government  witnesses  were  met  by 
contradictory  testimony  from  alibi  witnesses; 
no  physical  evidence  linked  defendants  to  ei- 
ther robbery;  identifications  were  impeached  by 
discrepancies  and  inconsistencies  in  descrip- 
tion of  defendants;  statements  of  defendant's 
brother  implicating  one  defendant  in  second 
robbery  were  admitted;  and  prosecutor's  clos- 
ing argument  tried  to  link  offenses  together. 
D.C.  Code  1981,  §§  22-106,  22-722(a)(3),  22- 
2101,  22-2901,  22-3202;  Criminal  Rules  8(b), 
14.  Morris  v.  United  States,  548  A.2d  1383, 
1988  D.C.  App.  LEXIS  189  (1988). 

Two  robbery  incidents  prosecuted  against  de- 
fendant in  same  trial,  which  were  proved  by 
prosecution's  use  of  four  witnesses  testifying  as 
to  first  robbery  and  then  use  of  nine  witnesses 
testifying  as  to  second  robbery,  which  were 
defended  by  claim  of  misidentification  as  to 
first  robbery  and  denial  of  commission  of  any 
crime  as  to  second  robbery,  which  prosecutor 
argued  as  distinct  offenses,  which  led  trial 
court  to  instruct  jury  at  beginning  and  end  of 
trial  to  view  robberies  as  separate  and  distinct 
incidents,  involved  sufficiently  distinct  and  sep- 
arate evidence  as  to  each  robbery,  were  not 
confused  in  mind  of  jury  to  prejudice  of  defen- 
dant, and,  therefore,  did  not  need  to  be  severed. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204;  Criminal  Rule  8(a).  Arnold  v. 
United  States,  511  A.2d  399,  1986  D.C.  App. 
LEXIS  357  (1986). 

Defendant's  statement  that  defendant  would 
become  embarrassed  and  confounded  by  having 
to  present  separate  defenses  to  robbery  charges 
for  two  separate  incidents  and  that  defendant 
would  testify  as  to  one  case  but  not  other,  but 
which  did  not  reveal  content  of  defendant's 
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testimony,  was  not  convincing  showing  that 
defendant  had  both  important  testimony  to 
give  concerning  one  count  and  strong  need  to 
refrain  from  testifying  on  other  robbery  count 
and,  therefore,  did  not  estabHsh  prejudice  to 
defendant  which  would  justify  severance  of 
prosecutions.  D.C.  Code  1981,  §§  22-501,  22- 
502,  22-2901,  22-3202,  22-3204;  Criminal  Rule 
8(a).  Arnold  v.  United  States,  511  A.2d  399, 
1986  D.C.  App.  LEXIS  357  (1986). 

Where  robbery  and  felony-murder,  although 
unrelated  as  to  place,  were  so  closely  related  in 
time  as  to  almost  constitute  continuing  trans- 
action and  evidence  of  robbery  would  have  been 
admissible  in  separate  trial  for  felony-murder 
to  show  motive,  intent,  absence  of  accident  and 
common  scheme  or  plan  to  rob,  trial  court  did 
not  abuse  its  discretion  in  denying  severance  of 
robbery  and  felony-murder  counts.  D.C.  Code 
§§  22-2401,  22-2901,  22-3204;  D.C.  Code  SCR, 
Criminal  Rule  14.  Calhoun  v.  United  States, 
369  A.2d  605,  1977  D.C.  App.  LEXIS  421 
(1977). 

Joint  or  separate  trials  of  codefendants. 

Grant  of  severance  was  not  required  on 
ground  that  defendant  could  have  called  code- 
fendant  to  testify  that  defendants  were  not 
together  when  homicide  and  robbery  occurred 
where  there  was  no  intimation  that  codefen- 
dant  would  have  been  willing  to  testify  at 
defendant's  trial,  and  if  codefendant  were  to 
testify.  Government's  impeaching  statement 
which  was  inculpatory  of  defendant  would 
probably  have  surfaced.  D.C.  Code  §§  22-2401, 
22-2901.  United  States  v.  Bolden,  514  F.2d 
1301,  1975  U.S.  App.  LEXIS  14122  (C.A.D.C. 
1975). 

Fact  that  there  was  conflict  in  accused's  de- 
fenses, in  that  codefendants  relied  on  separate 
alibi  defenses  and  defendant  admitted  his  pres- 
ence at  scene  of  offenses  and  in  that  such 
defendant's  efforts  to  discredit  testimony  that 
he  and  a  codefendant  knocked  out  victim 
assertedly  undermined  such  codefendant's  alibi 
defense  and  fact  that  defendant  did  not  testify 
and  thus  codefendants  were  precluded  from 
cross-examining  him  did  not  so  prejudice  code- 
fendants as  to  render  refusal  to  grant  sever- 
ance an  abuse  of  discretion  where  damaging 
implications  of  defendant's  defense  were  cor- 
roborated by  substantial  testimony.  D.C.  Code 
§§  22-1801(b),  22-2401,  22-2901,  22-3202. 
United  States  v.  Leonard,  494  F.2d  955,  1974 
U.S.  App.  LEXIS  10300  (C.A.D.C.  1974). 

Denial  of  defendant's  pretrial  motion  for  sev- 
erance, in  bank  robbery  prosecution  in  which 
defendant's  brother  was  a  codefendant,  did  not 
constitute  abuse  of  discretion,  where  there 
were  no  statements  by  defendant's  brother  re- 
ceived in  evidence  against  defendant,  and  at 
defendant's  request  jury  was  instructed  that 
fact  that  defendants  were  brothers  in  and  of 


itself  should  not  lead  them  to  conclude  that 
they  acted  in  concert  in  robbing  the  bank.  18 
U.S.C.  §  2113(a);  18  U.S.C.  §  292(c);  D.C.  Code 
§§  22-502,  22-2901,  22-3202;  Fed.Rules 
Crim.Proc.  rule  8,  18  U.S.C.  United  States  v. 
Hopkins,  464  F.2d  816,  1972  U.S.  App.  LEXIS 
8848  (C.A.D.C.  1972). 

Refusal  to  grant  a  severance  for  trial  pur- 
poses as  to  defendant  tried  for  several  crimes 
including  first-degree  murder  arising  out  of  two 
separate  robberies  was  prejudicial  to  defendant 
because  there  was  not  only  the  danger  that 
evidence  with  respect  to  two  robberies  would 
cumulate  in  jurors'  minds  and  tend  to  prove 
defendant  guilty  of  each,  but  also  because  the 
evidence  as  to  one  of  the  robberies  was  so  weak 
that  its  primary  usefulness  was  to  support 
government's  case  as  to  robbery  which  resulted 
in  the  murder.  D.C.  Code  1961,§§  22-502,  22- 
2401,  22-2403,  22-2901;  Fed.Rules  Crim.Proc. 
rules  8(a),  14,  16,  18  U.S.C.  Gregory  v.  United 
States,  369  F.2d  185,  1966  U.S.  App.  LEXIS 
5327  (C.A.D.C.  1966). 

Defendant  and  co-defendant  were  not  enti- 
tled to  severance  of  trial  for  armed  robbery 
based  on  claim  that  defenses  were  incompati- 
ble; both  testified  that  there  was  aborted  drug 
deal  but  not  robbery,  there  was  no  clear  and 
substantial  contradiction  between  their  de- 
fenses merely  because  co-defendant's  counsel 
chose  during  closing  argument  to  seize  upon 
eyewitness'  testimony  that  co-defendant  did  not 
participate  in  robbery,  even  if  robbery  occurred, 
or  because  defendant  presented  witness  who 
testified  that  defendant  and  co-defendant  were 
together  prior  to  robbery.  Van  Kuhn  v.  United 
States,  900  A.2d  691,  2006  D.C.  App.  LEXIS 
301  (2006). 

Even  if  defendant's  and  codefendant's  de- 
fenses conflicted,  defendant  was  not  prejudiced 
by  the  conflict,  so  as  to  warrant  severance  of 
defendants,  in  prosecution  for  various  offenses 
including  first-degree  murder  and  armed  rob- 
bery; there  was  enough  independent  evidence 
of  defendant's  guilt  so  that  trial  court  could 
reasonably  find  with  substantial  certaintj'^  that 
confiict  in  defenses  alone  would  not  sway  jury 
to  defendant  guilty  D.C.  Code  1981,  §§  22- 
2401,  22-2901,  22-3202;  Criminal  Rule  14. 
Dancy  v.  United  States,  745  A.2d  259,  2000 
D.C.  App.  LEXIS  12  (2000). 

Even  assuming  that  defendant  and  codefen- 
dant had  antagonistic  defenses  to  armed  rob- 
bery charge,  where  independent  evidence  of 
defendant's  guilt  was  overwhelming  and  defen- 
dant did  not  demonstrate  that  alleged  conflict 
in  defenses  in  itself  created  danger  that  jury 
would  unjustifiably  infer  defendant's  guilt,  any 
possible  prejudice  which  may  have  resulted 
from  joint  trial  was  not  such  as  to  warrant 
reversal.  D.C.  Code  §§  22-2901,  22-3202,  23- 
311,  23-313;  D.C.  Code  SCR,  Criminal  Rule  14. 
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Clark  V.  United  States,  367  A.2d  158,  1976  D.C. 
App.  LEXIS  438  (1976). 

Jurisdiction. 

Even  if  joinder  of  D.C.  Code  offense  of  rob- 
bery with  charges  of  possession  of  unregistered 
firearm,  possession  of  firearm  not  identified  by 
serial  number,  assault  with  intent  to  commit 
rape  while  armed  and  assault  with  a  dangerous 
weapon  was  proper  under  rule  pertaining  to 
joinder  of  defendants,  district  court  divested 
itself  of  jurisdiction  over  the  robbery  count 
when  it  granted  defendants'  pretrial  motion  to 
sever  the  robbery  charge  in  order  to  avoid  the 
possibly  prejudicial  atmosphere  of  a  single 
trial.  26  U.S.C.  (I.R.C.1954)s  5861(d,  i);  D.C. 
Code  §§  22-501,  22-502,  22-2901,  22-3202; 
Fed.Rules  Crim.Proc.  rules  8,  8(b),  14,  18 
U.S.C;  18  U.S.C.  §  5010(b).  United  States  v. 
Jackson,  562  F.2d  789,  1977  U.S.  App.  LEXIS 
12056  (C.A.D.C.  1977). 

In  view  of  defendant's  concession  that  he 
approached  complainant  in  his  car  within  dis- 
trict, rode  with  complainant  into  Maryland  and 
returned  with  him  to  district,  and  in  view  of 
fact  that  defendant  was  overheard  by  officer 
threatening  complainant  with  injury  if  he  did 
not  remain  silent  while  they  were  all  at  inter- 
section concededly  within  district  line,  trial 
court  did  not  lack  jurisdiction  of  offenses  of 
armed  robbery,  assault  with  dangerous  weapon 
and  mayhem  and  malicious  disfigurement.  D.C. 
Code  §§  ll-923(b)(l),  22-502,  22-506,  22-2901, 
22-3202;  D.C.  Code  SCR,  Criminal  Rule 
12(b)(2).  Adair  v.  United  States,  391  A.2d  288, 
1978  D.C.  App.  LEXIS  567  (1978). 

Juvenile  proceedings,  generally. 

Where  complaining  witness,  who  charged  15- 
year-old  juvenile  with  burglary  and  robbery, 
could  only  have  been  considered  presumptively 
hostile  to  juvenile's  interest  at  hearing  to  deter- 
mine whether  probable  cause  existed  of  juve- 
nile's delinquency,  complainant's  testimony 
could  properly  have  been  compelled  only  if 
meaningful  proffer  were  made  showing  that 
her  testimony  would  negate  probable  cause, 
and  thus  it  was  not  abuse  of  discretion  for  trial 
court  to  refuse  to  continue  probable  cause  hear- 
ing or  to  issue  subpoena  to  order  complainant 
to  appear,  absent  such  proffer.  D.C.  Code  §§  22- 
1801(a),  22-2901.  In  re  R.D.S.,  359  A.2d  136, 
1976  D.C.  App.  LEXIS  291  (1976). 

Merger  of  offenses. 

Convictions  of  assault  with  a  dangerous 
weapon  merged  with  armed  robbery  convic- 
tions connected  with  same  robbery  of  drugstore 
and  would  thus  be  set  aside.  United  States  v. 
Toy,  482  F.2d  741,  1973  U.S.  App.  LEXIS  8806 
(C.A.D.C.  1973). 

Where  armed  robberies  and  assaults  with  a 
dangerous  weapon  were  committed  against 
same  persons,  latter  offenses  merged  into  for- 


mer, and  convictions  on  assault  charges  could 
not  stand,  though  a  remand  for  resentencing 
was  not  required,  where  defendant  had  been 
given  separate  sentences,  and  all  sentences 
were  set  to  run  concurrently.  D.C.  Code  §§  22- 
502,  22-2901,  22-3202.  United  States  v.  Toy,  482 
F.2d  741,  1973  U.S.  App.  LEXIS  8806  (C.A.D.C. 
1973). 

Where  evidence  in  proof  of  count  II  which 
charged  defendant  under  District  of  Columbia 
robbery  and  crime  of  violence  statutes  with 
robbing  post  office  custodian  of  money  showed 
that  defendant  actually  consummated  the  same 
robbery  he  was  charged  with  attempting  in 
count  I  under  federal  mail  robbery  statute, 
defendant  could  not  be  convicted  of  both  the 
attempt  and  the  completed  robbery  since  Con- 
gress did  not  intend  that  a  statute  drawn  to 
proscribe  attempt  should  also  support  a  sepa- 
rate conviction  for  completed  offense  when  de- 
fendant is  charged  with  and  convicted  of  sub- 
stantially the  same  crime  he  is  charged  with 
attempting.  18  U.S.C.  §  2114;  D.C.  Code  §§  22- 
2901,  22-3202.  United  States  v.  Spears,  449 
R2d  946,  1971  U.S.  App.  LEXIS  11849 
(C.A.D.C.  1971). 

The  part  of  federal  mail  robbery  statute  pro- 
hibiting assault  was  intended  by  Congress  to 
prohibit  certain  kinds  of  attempts  to  rob  and 
cannot  support  an  independent  conviction 
when  a  defendant  is  charged  with  and  con- 
victed of  committing,  in  violation  of  robbery 
statute  applicable  in  District  of  Columbia,  the 
same  crime  he  is  charged  with  attempting.  18 
U.S.C.  §  2114;  D.C.  Code  §§  22-2901,  22-3202. 
United  States  v.  Spears,  449  F.2d  946,  1971 
U.S.  App.  LEXIS  11849  (C.A.D.C.  1971). 

Where  helper  on  truck  was  detained  and 
transported  against  his  will  to  a  different  loca- 
tion, several  miles  away  from  scene  where 
truck  was  hijacked,  and  purpose  of  detention, 
to  facilitate  success  of  hijacking,  was  to  secure 
benefit  to  hijackers,  two  separate  and  distinct 
crimes  were  committed,  i.e.,  kidnapping  and 
armed  robbery  of  contents  of  truck,  and  of- 
fenses did  not  merge.  D.C.  Code  §§  22-2101, 
22-2901,  22-3202.  United  States  v.  Wolford,  444 
R2d  876,  1971  U.S.  App.  LEXIS  11155 
(C.A.D.C.  1971). 

Lesser  offense  of  entry  with  intent  to  rob 
merged  into  completed  bank  robbery  when  lat- 
ter offense  was  proved.  18  U.S.C.  §  2113(a). 
Marshall  v.  United  States,  436  F.2d  155,  1970 
U.S.  App.  LEXIS  7223  (C.A.D.C.  1970). 

Convictions  of  defendant  on  three  charges  of 
entering  savings  and  loan  associations  with 
intent  to  rob  were  not  permissible  where  defen- 
dant was  convicted  of  actual  taking  or  robbery, 
since  "entering"  convictions  merged  into  com- 
pleted robberies.  18  U.S.C.  §  2113(a,  g);  D.C. 
Code  §  22-2901.  Bryant  v.  United  States,  417 
R2d  555,  1969  U.S.  App.  LEXIS  11179 
(C.A.D.C.  1969). 
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Once  each  of  defendant's  and  codefendant's 
convictions  for  two  counts  of  armed  robbery 
merged,  each  of  their  related  convictions  for 
two  counts  of  possession  of  a  firearm  during  a 
crime  of  violence  also  merged  for  double  jeop- 
ardy purposes,  as  they  were  based  on  the  two 
armed  robbery  charges.  Bryant  v.  United 
States,  859  A.2d  1093,  2004  D.C.  App.  LEXIS 
526  (2004). 

Robbery  conviction  with  respect  to  victim  of 
fatal  shooting  should  be  vacated,  upon  merger 
of  convictions  for  first-degree  premeditated 
murder  and  first-degree  felony  murder  with 
robbery  as  underlying  felony,  only  if  the  trial 
court  determined  on  remand  that  premeditated 
murder  was  the  murder  conviction  that  should 
be  vacated.  Porter  v.  United  States,  826  A.2d 
398,  2003  D.C.  App.  LEXIS  421  (2003). 

Wharton's  Rule,  as  exception  to  general  rule 
that  conspiracy  and  completed  substantive  of- 
fense are  discrete  crimes  for  which  separate 
sanctions  may  be  imposed,  does  not  preclude 
conviction  in  a  single  trial  of  conspiracy  to 
commit  armed  robbery  and  the  substantive 
offense  of  armed  robbery  or  its  lesser-included 
offense  of  attempted  armed  robbery.  Persall  v. 
United  States,  812  A.2d  953,  2002  D.C.  App. 
LEXIS  746  (2002),  remanded  by  859  A.2d  634, 
2004  D.C.  App.  LEXIS  458  (D.C.  2004). 

Robbery  is  not  a  lesser  included  offense  of 
assault  with  intent  to  rob;  robbery  requires 
proof  of  a  fact  that  is  not  an  element  of  the  other 
offense,  namely,  a  taking  of  something  of  value 
from  someone  else's  possession.  Persall  v. 
United  States,  812  A.2d  953,  2002  D.C.  App. 
LEXIS  746  (2002),  remanded  by  859  A.2d  634, 
2004  D.C.  App.  LEXIS  458  (D.C.  2004). 

Convictions  of  felony  murder  and  armed  rob- 
bery merged  for  sentencing  purposes.  Welch  v. 
United  States,  807  A.2d  596,  2002  D.C.  App. 
LEXIS  536  (2002),  writ  of  certiorari  denied  by 
537  U.S.  1132, 123  S.  Ct.  914, 154  L.  Ed.  2d  821, 
2003  U.S.  LEXIS  380,  71  U.S.L.W.  3473  (2003). 

Defendant's  conviction  for  armed  robbery  did 
not  merge  with  his  conviction  for  armed  car- 
jacking; each  of  the  two  crimes  required  proof  of 
factual  element  which  the  other  did  not.  D.C. 
Code  1981,  §§  22-2901,  22-2903(a)(l).  Pixley  v. 
United  States,  692  A.2d  438,  1997  D.C.  App. 
LEXIS  71  (1997). 

Despite  common  victim,  kidnapping  count 
did  not  merge  with  armed  robbery  count,  since 
the  two  crimes  had  different  elements;  kidnap- 
ping required  proof  that  victim  was  seized  or 
detained  which  armed  robbery  did  not,  and 
armed  robbery  required  proof  that  property  of 
value  was  taken,  which  kidnapping  did  not. 
D.C.  Code  1981,  §§  22-2101,  22-2901,  22-3202. 
Hanna  v  United  States,  666  A.2d  845,  1995 
D.C.  App.  LEXIS  202  (1995). 

First-degree  burglary  while  armed  count  did 
not  merge  with  kidnapping,  armed  robbery,  or 
assault  with  dangerous  weapon  (ADW)  counts 


from  same  criminal  incident,  since  burglary 
required  proof  of  element  that  other  crimes  did 
not,  and  kidnapping,  armed  robbery  and  as- 
sault with  dangerous  weapon  all  required  proof 
of  elements  that  burglary  did  not.  D.C.  Code 
1981,  §§  22-502,  22-1801(a),  22-2101,  22-2901, 
22-3202.  Hanna  v.  United  States,  666  A.2d  845, 
1995  D.C.  App.  LEXIS  202  (1995). 

Possession  of  firearm  during  crime  of  vio- 
lence (PFCV)  count  did  not  merge  with  any 
kidnapping  "while  armed"  count,  burglary 
while  armed  count,  armed  robbery  count,  or 
assault  with  dangerous  weapon  (ADW)  count 
from  same  criminal  incident.  D.C.  Code  1981, 
§§  22-502,  22-1801(a),  22-2101,  22-2901,  22- 
3202,  22-3204(b).  Hanna  v.  United  States,  666 
A.2d  845,  1995  D.C.  App.  LEXIS  202  (1995). 

Armed  robbery  count  did  not  merge  with 
assault  with  dangerous  weapon  counts  (ADW) 
from  same  criminal  incident,  since  armed  rob- 
bery count  concerned  different  victim  from 
identifiable  victims  of  ADW  counts.  D.C.  Code 
1981,  §§  22-502,  22-2901,  22-3202.  Hanna  v. 
United  States,  666  A.2d  845,  1995  D.C.  App. 
LEXIS  202  (1995). 

First-degree  burglary  while  armed  count  did 
not  merge  with  armed  robbery  count  or  with 
assault  with  dangerous  weapon  (ADW)  count, 
since  each  required  proof  of  element  the  other 
did  not.  D.C.  Code  1981,  §§  22-502,  22-1801(a), 
22-2901,  22-3202.  Hanna  v.  United  States,  666 
A.2d  845,  1995  D.C.  App.  LEXIS  202  (1995). 

Armed  robbery  count  did  not  merge  with 
carrying  pistol  without  license  (CPWL)  count 
from  same  criminal  incident,  as  each  statute 
required  proof  of  element  that  other  did  not  and 
each  provision  served  distinct  societal  interest. 
D.C.  Code  1981,  §§  22-2901,  22-3202,  22- 
3214(a).  Hanna  v.  United  States,  666  A.2d  845, 
1995  D.C.  App.  LEXIS  202  (1995). 

Armed  robbery  count  did  not  merge  with 
possession  of  prohibited  weapon  (PPW)  count, 
since  robbery  required  proof  of  taking  which 
PPW  did  not,  and  PPW  required  possession  of 
specifically  prohibited  weapon  which  armed 
robbery  did  not.  D.C.  Code  1981,  §§  22-2901, 
22-3202,  22-32 14(a).  Hanna  v.  United  States, 
666  A.2d  845,  1995  D.C.  App.  LEXIS  202 
(1995). 

Convictions  for  second-degree  murder  while 
armed  and  armed  robbery  merged  with  convic- 
tion for  felony  murder  while  armed.  D.C,  Code 
1981,  §§  22-2401,  22-2403,  22-2901,  22-3202. 
Gresham  v.  United  States,  654  A.2d  871,  1995 
D.C.  App.  LEXIS  32  (1995),  writ  of  certiorari 
denied  by  516  U.S.  854,  116  S.  Ct.  155,  133  L. 
Ed.  2d  99,  1995  U.S.  LEXIS  5969,  64  U.S.L.W. 
3243  (1995). 

Conviction  for  possession  of  firearm  during 
crime  of  violence  did  not  merge  with  predicate 
convictions  for  armed  robbery,  burglary  while 
armed,  and  assault  with  intent  to  commit  rob- 
bery while  armed.  D.C.  Code  1981,  §  22- 
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3204(b).  Poole  v.  United  States,  630  A.2d  1109, 
1993  D.C.  App.  LEXIS  212  (1993),  writ  of 
certiorari  denied  by  513  U.S.  855,  115  S.  Ct. 
160,  130  L.  Ed.  2d  98,  1994  U.S.  LEXIS  6092, 
63  U.S.L.W.  3261  (1994),  writ  of  certiorari  de- 
nied by  513  U.S.  858,  115  S.  Ct.  166,  130  L.  Ed. 
2d  103,  1994  U.S.  LEXIS  6136,  63  U.S.L.W. 
3261  (1994). 

Defendant's  conviction  for  unauthorized  use 
of  motor  vehicle  did  not  merge  with  his  robbery 
conviction,  and  his  theft  conviction  did  not 
merge  with  burglary  conviction,  where  each 
conviction  required  a  different  element  of  proof. 
D.C.  Code  1981,  §§  22-1801(b),  22-2901,  22- 
3811,  22-3812(b),  22-3815.  Matthews  v.  United 
States,  629  A.2d  1185,  1993  D.C.  App.  LEXIS 
179  (1993). 

Offenses  of  attempted  armed  robbery  and 
assault  with  dangerous  weapon  merged;  both 
were  committed  against  same  victim  and 
achieved  by  same  action  of  placing  gun  against 
victim's  stomach  and  demanding  his  money. 
D.C.  Code  1981,  §§  22-502,  22-2901.  Morris  v 
United  States,  622  A.2d  1116,  1993  D.C.  App. 
LEXIS  79  (1993),  writ  of  certiorari  denied  by 
510  U.S.  899,  114  S.  Ct.  270,  126  L.  Ed.  2d  221, 
1993  U.S.  LEXIS  6183,  62  U.S.L.W.  3252 
(1993). 

Once  defendant's  conviction  for  assault  with 
dangerous  weapon  merged  with  conviction  for 
attempted  armed  robbery,  his  related  convic- 
tions for  possession  of  firearm  during  crime  of 
violence  or  dangerous  offense  also  merged,  as 
they  concerned  violations  of  same  statute  by 
same  actions  of  placing  gun  against  victim's 
stomach  and  demanding  his  money,  and  there 
was  no  indication  of  legislative  intent  to  allow 
multiple  sentences  in  such  circumstances.  D.C. 
Code  1981,  §§  22-502,  22-2901,  22-3204(b). 
Morris  v  United  States,  622  A.2d  1116,  1993 
D.C.  App.  LEXIS  79  (1993),  writ  of  certiorari 
denied  by  510  U.S.  899,  114  S.  Ct.  270,  126  L. 
Ed.  2d  221,  1993  U.S.  LEXIS  6183,  62  U.S.L.W. 
3252  (1993). 

Assault  with  dangerous  weapon  was  lesser 
included  offense  of  armed  robbery  because  all 
elements  of  assault  with  dangerous  weapon 
were  included  in  armed  robbery  and  assault 
was  committed  to  effect  robbery;  therefore,  con- 
viction for  assault  with  dangerous  weapon 
merged  into  conviction  for  armed  robbery  and 
double  jeopardy  clause  precluded  punishment 
for  both  defenses.  U.S.  Const.Amend.  5;  D.C. 
Code  1981,  §§  22-501,  22-2901,  22-3202.  Norris 
V  United  States,  585  A.2d  1372,  1991  D.C.  App. 
LEXIS  26  (1991). 

As  long  as  assault  was  committed  for  pur- 
poses of  effecting  robbery,  conviction  for  assault 
with  dangerous  weapon  merges  into  conviction 
for  armed  robbery  and  absent  intent  to  kill, 
degree  of  assault  is  irrelevant.  D.C.  Code  1981, 
§§  22-501,  22-2901,  22-3202.  Norris  v  United 


States,  585  A.2d  1372,  1991  D.C.  App.  LEXIS 
26  (1991). 

Asportation  of  victim  was  not  integral  part  of 
robbery,  rather  than  separate  offense  of  kidnap- 
ping, so  as  to  merge  into  robbery  offense;  ac- 
tions of  forcing  victim  into  alley,  away  from 
street  where  bystanders  might  have  seen  and 
interfered,  exposed  victim  to  more  danger  and 
decreased  risk  that  defendants  would  be 
caught,  and  the  forcible  detention  of  victim, 
which  began  before  and  continued  after  victim's 
valuables  were  forcibly  removed,  could  not  be 
deemed  detention  approximately  coextensive  or 
necessary  incident  to  crime  of  robbery.  D.C. 
Code  1981,  §§  22-2101,  22-2901.  Catlett  v 
United  States,  545  A.2d  1202,  1988  D.C.  App. 
LEXIS  109  (1988),  writ  of  certiorari  denied  by 
488  U.S.  1017,  109  S.  Ct.  814,  102  L.  Ed.  2d 
803,  1989  U.S.  LEXIS  251,  57  U.S.L.W.  3453 
(1989). 

While  not  every  robbery  gives  rise  to  respon- 
sibility for  kidnapping,  kidnapping  does  not 
necessarily  merge  into  robbery  when  commit- 
ted during  closely  related  incidents.  D.C.  Code 
1981,  §§  22-2101,  22-2901.  Catlett  v  United 
States,  545  A.2d  1202,  1988  D.C.  App.  LEXIS 
109  (1988),  writ  of  certiorari  denied  by  488  U.S. 
1017,  109  S.  Ct.  814,  102  L.  Ed.  2d  803,  1989 
U.S.  LEXIS  251,  57  U.S.L.W.  3453  (1989). 

Kidnapping  charges  merged  with  robbery 
charges  where  defendant  approached  victims  in 
apartment  building  hallway,  pointed  a  gun  at 
them,  directed  them  to  a  laundry  room,  robbed 
them,  and  directed  them  to  storage  room  where 
they  remained  for  approximately  five  minutes 
before  they  escaped.  Vines  v.  United  States,  540 
A.2d  1107,  1988  D.C.  App.  LEXIS  67  (1988). 

Armed  assault  with  intent  to  rob  victim  did 
not  merge  with  armed  robbery  of  assault  vic- 
tim's husband  where  victim  was  frightened  into 
abandoning  control  of  property  upon  sighting 
armed  man  so  that  assault  was  complete  before 
husband  appeared  to  assert  his  control  over 
property  D.C.  Code  1981,  §§  22-501,  22-2901, 
22-3202.  Davis  v  United  States,  498  A.2d  242, 
1985  D.C.  App.  LEXIS  490  (1985). 

Felony-murder  conviction  and  conviction  for 
underlying  robbery  were  merged.  D.C.  Code 
1981,  §§  22-2401,  22-2901.  Garris  v.  United 
States,  491  A.2d  511,  1985  D.C.  App.  LEXIS 
375  (1985). 

Conviction  of  robbery  merged  with  conviction 
of  felony-murder  and,  hence,  was  subject  to 
being  reversed.  D.C.  Code  1981,  §§  22-1801(a), 
22-2401,  22-2901.  Graves  v.  United  States,  490 
A.2d  1086,  1984  D.C.  App.  LEXIS  586  (1984), 
writ  of  certiorari  denied  by  474  U.S.  1064,  106 
S.  Ct.  814,  88  L.  Ed.  2d  788,  1986  U.S.  LEXIS 
2427,  54  U.S.L.W.  3461  (1986). 

Defendants'  convictions  for  one  count  of 
armed  robbery  merged  with  their  convictions 
for  felony-murder.  D.C.  Code  1981,  §§  22-2401, 
22-2901,  22-3202.  Derrington  v  United  States, 
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488  A.2d  1314,  1985  D.C.  App.  LEXIS  329 
(1985),  writ  of  certiorari  denied  by  486  U.S. 
1009,  108  S.  Ct.  1738,  100  L.  Ed.  2d  201,  1988 
U.S.  LEXIS  2187,  56  U.S.L.W.  3789  (1988). 

Assault  with  dangerous  weapon  was  lesser- 
included  offense  of  robbery  while  armed  and 
two  offenses  merged  where  they  both  arose  out 
of  same  act  of  defendant.  Leftwitch  v.  United 
States,  460  A.2d  993,  1983  D.C.  App.  LEXIS 
378  (1983). 

Convictions  of  rape,  robbery,  and  burglary, 
which  underlay  felony-murder  convictions, 
merged  into  those  felony-murder  convictions 
and,  accordingly,  convictions  of  rape,  robbery, 
and  burglary  would  be  vacated.  D.C.  Code 
1981,§§  22-1801,  22-2401,  22-2801,  22-2901, 
22-3502.  Leasure  v.  United  States,  458  A.2d 
726,  1983  D.C.  App.  LEXIS  337  (1983). 

Offense  of  carrying  pistol  without  license 
does  not  merge  into  offense  of  armed  robbery. 
D.C.  Code  §§  22-2901,  22-3202,  22-3204.  Rouse 
V.  United  States,  402  A.2d  1218,  1979  D.C.  App. 
LEXIS  371  (1979). 

Convictions  for  first-degree  burglary,  robbery 
and  assault  with  a  dangerous  weapon  merged 
with  more  serious  offenses,  i.e.,  burglary  in  first 
degree  while  armed  and  armed  robbery,  and 
case  was  accordingly  remanded  with  instruc- 
tions to  vacate  convictions  and  related  sen- 
tences for  the  first-mentioned  convictions.  D.C. 
Code  §§  22-502,  22-1801,  22-2901,  22-3202,  22- 
3204.  Evans  v.  United  States,  392  A.2d  1015, 
1978  D.C.  App.  LEXIS  327  (1978). 

Although  defendant's  robbery  and  assault 
with  a  dangerous  weapon  convictions  had  to  be 
vacated,  defendant's  conviction  of  possession  of 
prohibited  weapon,  which  required  proof  of 
specific  intent  to  use  weapon  unlawfully 
against  another,  an  element  not  present  in 
armed  robbery,  robbery,  or  assault  with  a  dan- 
gerous weapon,  did  not  merge  into  his  armed 
robbery  conviction.  D.C.  Code§§  22-502,  22- 
2901,  22-3202,  22-3214(b).  Woody  v.  United 
States,  369  A.2d  592,  1977  D.C.  App.  LEXIS 
420  (1977). 

Where  assault  with  dangerous  weapon  of- 
fense was  submitted  to  jury  on  specific  instruc- 
tion that  it  could  convict  on  assault  with  dan- 
gerous weapon  charge  only  if  it  found  that 
separate  and  apart  from  pointing  the  gun  at 
complaining  witness,  the  complaining  witness 
was  beaten  with  the  gun,  and  jury  returned 
verdict  of  guilty,  assault  with  dangerous 
weapon  was  not  a  lesser  included  offense 
within  the  armed  robbery,  offenses  did  not 
merge,  and  punishment  for  both  did  not  consti- 
tute cumulative  punishment.  D.C.  Code  §§  22- 
502,  22-2901,  22-3203.  Dixon  v.  United  States, 
320  A.2d  318,  1974  D.C.  App.  LEXIS  215 
(1974). 

A  count  charging  assault  with  a  dangerous 
weapon  is  merged  with  a  count  charging  armed 
robbery.  D.C.  Code  §§  22-502,  22-2901,  22- 


3202.  Smith  v.  United  States,  312  A.2d  781, 
1973  D.C.  App.  LEXIS  406  (1973). 

Nature  and  elements  of  robbery. 

Nature  and  elements  of  related  offenses — 
In  general. 

Robbery  incorporates  elements  of  assault 
with  those  of  larceny,  that  is,  frightening  per- 
son by  force  or  violence,  or  intimidation  so  that 
person  hands  over  property.  United  States  v. 
Ray,  21  F.3d  1134,  1994  U.S.  App.  LEXIS  8342 
(C.A.D.C.  1994). 

There  is  no  statutory  requirement  for  either 
robbery  or  assault  with  a  dangerous  weapon, 
that  there  be  a  specific  intent  to  commit  the 
other.  D.C.  Code  1961,  §§  22-501,  22-502,  22- 
1801,  22-2901,  22-3102,  22-3202.  United  States 
V.  Suggs,  269  F.  Supp.  732,  1967  U.S.  Dist. 
LEXIS  8793  (D.D.C1967). 

—  Assault  with  intent  to  rob,  nature  and 

elements  of  related  offenses. 

Elements  of  assault  with  intent  to  commit 
robbery  are  that  defendant  assaulted  complain- 
ant and  that,  at  time  of  assault,  defendant  had 
specific  intent  to  commit  robbery.  D.C.  Code 
1981,  §  22-501.  Singleton  v.  United  States,  488 
A.2d  1365,  1985  D.C.  App.  LEXIS  338  (1985). 

Assault  which  comprises  an  essential  ele- 
ment of  offense  of  assault  with  intent  to  commit 
robbery  is  common-law  assault.  D.C.  Code 
§  22-501.  Anthony  v  United  States,  361  A.2d 
202,  1976  D.C.  App.  LEXIS  334  (1976). 

—  Degrees,  nature  and  elements  of  rob- 

bery. 

Unless  defendant  is  in  possession  of  danger- 
ous weapon  capable  of  placing  lives  in  jeopardy, 
defendant  must,  during  commission  of  bank 
robbery,  in  some  manner  display  object  reason- 
ably perceived  as  capable  of  inflicting  bodily 
harm  to  be  convicted  of  aggravated  bank  rob- 
bery. 18  U.S.C.  §  2113(d).  United  States  v.  Ray, 
21  F.3d  1134,  1994  U.S.  App.  LEXIS  8342 
(C.A.D.C.  1994). 

When  defendant  has  not  displayed  danger- 
ous weapon  or  ostensibly  dangerous  one,  defen- 
dant may  nevertheless  be  convicted  under  ag- 
gravated bank  robbery  statute  if  he  or  she  in 
fact  had  actual  firearm  and  used  it  by  threat- 
ening others  with  it.  18  U.S.C.  §  2113(d). 
United  States  v.  Ray,  21  F3d  1134,  1994  U.S. 
App.  LEXIS  8342  (C.A.D.C.  1994). 

Where  defendants  approached  victim  and 
positioned  themselves  on  either  side  of  him  and 
one  said,  "Let  me  have  it,"  while  one  stuck  a 
pistol  against  victim's  ribs,  and  where  victim 
attempted  to  toss  envelope  containing  money  to 
a  stranger  and  one  of  the  defendants  immedi- 
ately picked  up  the  envelope  and  ran,  joined  by 
the  other  defendant,  defendant's  act  of  picking 
up  the  envelope,  if  it  did  not  constitute  a  taking 
from  the  "person"  of  the  victim,  at  least  consti- 


848 


Robbery 


§  22-2801 


tuted  taking  from  victim's  "immediate  actual 
possession"  within  robbery  statute.  D.C.  Code 
§§  22-2901,  22-3202.  United  States  v.  Dixon, 
469  F.2d  940,  1972  U.S.  App.  LEXIS  7038 
(C.A.D.C.  1972). 

Federal  bank  robbery  statute  establishes 
comprehensive  scheme  for  prosecuting  and 
punishing  persons  who  rob  federally-insured 
banks,  and  scheme  subdivides  the  offense  into  a 
series  of  steps,  a  continuum  running  from  entry 
with  intent  to  rob,  to  robbery  by  force  and 
violence,  to  robbery  with  aid  of  a  dangerous 
weapon,  to  robbery  resulting  in  death  or  kid- 
napping; scheme  provides  penalty  for  each  step 
of  offense  and  increases  penalty  as  offense 
becomes  more  aggravated.  18  U.S.C.  §  2113(a, 
d).  United  States  v  Dixon,  469  F.2d  940,  1972 
U.S.  App.  LEXIS  7038  (C.A.D.C.  1972). 

Armed  robbery  does  not  require  the  use  of  or 
intent  to  use  a  weapon  in  commission  of  rob- 
bery; it  requires  mere  availability  of  weapon. 
D.C.  Code  §  22-3203(a).  Washington  v.  United 
States,  366  A.2d  457,  1976  D.C.  App.  LEXIS 
408  (1976). 

—  Different  offenses  in  same  transaction, 
nature  and  elements  of  related  of- 
fenses. 

Where,  during  course  of  robbery  of  market, 
defendant  robbed  the  property  of  the  store 
owners  and  robbed  a  store  employee  of  his  own 
property,  his  wallet,  the  episode  was  not  a 
"unitary  transaction"  but  involved  two  distinct 
offenses.  D.C.  Code  §§  22-2901,  22-3202. 
United  States  v.  Diggs,  522  F.2d  1310,  1975 
U.S.  App.  LEXIS  12115  (C.A.D.C.  1975). 

The  Government  was  entitled  to  charge  in 
the  same  indictment  offenses  against  both  fed- 
eral bank  robbery  statute  and  District  of  Co- 
lumbia armed  robbery  statute  for  the  same 
bank  robbery;  but  the  defendant  could  not 
ultimately  be  sentenced  under  two  statutes 
proscribing  essentially  the  same  offense.  18 
U.S.C.  §  2113(a);  D.C.  Code  §§  22-2901,  22- 
3202.  United  States  v  Diggs,  522  F.2d  1310, 
1975  U.S.  App.  LEXIS  12115  (C.A.D.C.  1975). 

The  federal  savings  and  loan  robbery  statute 
does  not  preclude  a  prosecution  under  District 
of  Columbia  law  for  the  robbery  of  an  institu- 
tion falling  within  the  jurisdiction  of  the  federal 
statute.  18  U.S.C.  §§  2113(a),  3231;  D.C.  Code 
§§  22-2901,  22-3202.  United  States  v  Shepard, 
515  F.2d  1324,  1975  U.S.  App.  LEXIS  13657 
(C.A.D.C.  1975). 

In  the  absence  of  any  contrary  expression  of 
congressional  intent,  it  cannot  be  implied  that 
Congress  chose  to  allow  dual  prosecutions  of 
bank  or  savings  and  loan  robberies  throughout 
the  rest  of  the  United  States  but  prohibited  the 
Government  from  ever  electing  to  prosecute 
under  local  rather  than  federal  law  when  the 
bank  or  savings  and  loan  association  is  located 
in    the    District    of   Columbia.    18  U.S.C. 


§  2113(a);  D.C.  Code  §§  22-2901,  22-3202. 
United  States  v  Shepard,  515  F.2d  1324,  1975 
U.S.  App.  LEXIS  13657  (C.A.D.C.  1975). 

Assault  with  dangerous  weapon  upon  motel 
clerk  was  lesser  included  offense  of  armed  rob- 
bery of  same  person,  and  conviction  of  former 
could  not  stand  as  conviction  for  another  of- 
fense. D.C.  Code  §§  22-502,  22-2901,  22-3202. 
United  States  v  Lee,  509  F.2d  400,  1974  U.S. 
App.  LEXIS  5476  (C.A.D.C.  1974),  writ  of  cer- 
tiorari denied  by  420  U.S.  1006,  95  S.  Ct.  1451, 
43  L.  Ed.  2d  765,  1975  U.S.  LEXIS  1180  (1975). 

Although  a  violation  of  the  District  of  Colum- 
bia armed  robbery  statutes  and  a  violation  of 
the  federal  mail  robbery  statute  required  dif- 
ferent elements  of  proof,  and  although,  in  the 
instant  case,  concurrent  sentences  were  im- 
posed, the  conviction  of  defendants  on  both 
charges,  arising  from  a  single  transaction,  was 
improper,  necessitating  remand  to  the  trial 
court  with  instructions  to  vacate  the  judgment 
on  one  of  the  counts  and  to  resentence  on  the 
other  count.  18  U.S.C.  §  2114;  D.C.  Code 
§§  22-2901,  22-3202.  United  States  v  Lee,  509 
F.2d  400,  1974  U.S.  App.  LEXIS  5476  (C.A.D.C. 
1974),  writ  of  certiorari  denied  by  420  U.S. 
1006,  95  S.  Ct.  1451,  43  L.  Ed.  2d  765,  1975 
U.S.  LEXIS  1180  (1975). 

Assault  with  dangerous  weapon  was  lesser 
included  offense  in  armed  robbery  offense,  and 
additional  convictions  for  assault  with  danger- 
ous weapon  would  accordingly  be  vacated 
where  defendant  had  been  convicted  on  three 
armed  robbery  counts.  D.C.  Code  §§  22-502, 
22-2901,  22-3202.  United  States  v.  Kearney, 
498  F.2d  61,  1974  U.S.  App.  LEXIS  8584 
(C.A.D.C.  1974). 

Assault  with  dangerous  weapon  was  lesser 
included  offense  of  armed  robbery;  thus,  defen- 
dants could  not  be  convicted  of  both  three 
counts  of  armed  robbery  and  three  counts  of 
assault  with  a  deadly  weapon  and  convictions 
of  assault  would  be  reversed.  D.C.  Code  §§  22- 
502,  22-2901,  22-3202.  United  States  v  McKin- 
ley,  485  F.2d  1059,  1973  U.S.  App.  LEXIS  7985 
(C.A.D.C.  1973). 

Where  robbery  constituted  a  unitary  transac- 
tion, defendant  could  not  properly  be  convicted 
and  sentenced  on  two  robbery  counts.  18  U.S.C. 
§  2113(a);  18  U.S.C.  §  292(c);  D.C.  Code  §§  22- 
502,  22-2901,  22-3202.  United  States  v.  Hop- 
kins, 464  F.2d  816,  1972  U.S.  App.  LEXIS  8848 
(C.A.D.C.  1972). 

Trial  court  lacked  jurisdiction  to  convict  de- 
fendant, who  had  been  indicted  only  for  rob- 
bery, of  assault  with  dangerous  weapon  (an 
offense  not  necessarily  included  in  robbery) 
even  though  defendant  failed  to  object  to  dan- 
gerous-weapon charge.  Fed. Rules  Crim.Proc. 
rule  31(c),  18  U.S.C;  D.C.  Code,  1961,  §§  22- 
502,  22-2901.  Crosby  v  United  States,  339  F.2d 
743,  1964  U.S.  App.  LEXIS  3783  (C.A.D.C. 
1964). 
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Ancient  distinction  that  robbery  offends  per- 
son and  burglary  habitation  has  not  been  obht- 
erated  by  Congress  with  respect  to  District  of 
Columbia  even  where  robbery  inside  dwelling 
follows  closely  on  heels  of  housebreaking  of  that 
dwelling.  D.C.  Code  1961,  §§  22-1801,  22-2901. 
Irby  V.  United  States,  250  F.  Supp.  983,  1965 
U.S.  Dist.  LEXIS  6690  (D.D.C1965),  affirmed 
by  390  F.2d  432,  129  U.S.  App.  D.C.  17,  1967 
U.S.  App.  LEXIS  4497  (1967). 

Predicate  felonies  of  armed  robbery  signifi- 
cantly overlapped,  and  therefore  defendant's 
separate  convictions  for  possession  of  a  firearm 
during  the  commission  of  a  crime  of  violence 
(PFCV)  merged  into  one,  where  defendant 
pointed  his  gun  at  all  three  victims  initially, 
then  turned  the  gun  on  one  victim  in  an  at- 
tempt to  force  him  into  a  vehicle,  and  finally 
pointed  it  at  another  victim  when  victim  at- 
tempted to  intervene,  but  each  PFCV  charges 
was  based  on  a  count  of  armed  robbery,  not  a 
separate  assault.  Hampleton  v.  United  States, 
10  A.3d  137,  2010  D.C.  App.  LEXIS  731  (2010). 

Assault  with  a  dangerous  weapon  (ADW)  is  a 
lesser  included  offense  of  armed  robbery  when 
the  assault  is  committed  in  order  to  effectuate 
the  robbery.  Beaner  v.  United  States,  845  A.2d 
525,  2004  D.C.  App.  LEXIS  75  (2004). 

Under  statute  providing  that  no  person  shall 
possess  pistol  or  any  other  firearm  while  com- 
mitting crime  of  violence  or  dangerous  crime, 
where  defendant's  convictions  for  assault  with 
dangerous  weapon  and  attempted  armed  rob- 
bery merge  to  become  one  "crime  of  violence  or 
dangerous  crime,"  there  can  be  only  one  associ- 
ated offense  of  possession  of  firearm  during 
crime  of  violence.  D.C.  Code  1981,  §§  22-502, 
22-2901,  22-3204(b).  Morris  v.  United  States, 
622  A.2d  1116, 1993  D.C.  App.  LEXIS  79  (1993), 
writ  of  certiorari  denied  by  510  U.S.  899,  114  S. 
Ct.  270,  126  L.  Ed.  2d  221,  1993  U.S.  LEXIS 
6183,  62  U.S.L.W.  3252  (1993). 

Defendant  could  be  convicted  of  two  separate 
counts  of  robbery  where  defendant  pointed  pis- 
tol at  two  women  while  accomplices  removed 
cash  from  cash  boxes  on  counter  of  store,  even 
though  property  was  not  taken  from  person  of 
either  woman,  where  separate  acts  of  violence 
were  required  to  prevent  women  from  retaining 
control  of  property  for  which  they  were  respon- 
sible. D.C.  Code  1981,  §§  22-501,  22-2901,  22- 
3202.  Davis  v.  United  States,  498  A.2d  242, 
1985  D.C.  App.  LEXIS  490  (1985). 

Where  complainant  was  initially  accosted 
and  robbed  on  well-lighted  street  in  front  of  her 
home  and  she  was  taken  over  200  yards  to 
darkened  secluded  spot  and  spent  approxi- 
mately one  hour  with  defendant,  asportation 
was  not  integral  part  of  rape,  and  defendant 
could  be  convicted  both  for  kidnapping  and  for 
rape,  as  well  as  robbery.  D.C.  Code  1981,  §§  22- 
2101,   22-2801,   22-2901,   22-3202.   Boyd  v. 


United  States,  473  A.2d  828,  1984  D.C.  App. 
LEXIS  328  (1984). 

Convictions  of  both  attempted  robbery  while 
armed  and  of  assault  with  a  dangerous  weapon, 
arising  out  of  same  incident,  were  proper  in 
view  of  fact  that  each  offense  clearly  required 
proof  of  a  fact  that  other  did  not  because 
offenses  were  directed  against  different  vic- 
tims. D.C.  Code  1981,  §§  22-502,  22-2402,  22- 
3202.  Adams  v.  United  States,  466  A.2d  439, 
1983  D.C.  App.  LEXIS  483  (1983). 

Conviction  for  assault  with  dangerous 
weapon  could  not  stand  in  view  of  defendant's 
conviction  for  armed  robbery  arising  out  of 
same  incident.  Harling  v.  United  States,  460 
A.2d  571,  1983  D.C.  App.  LEXIS  374  (1983). 

Offense  of  assault  with  a  deadly  weapon 
must  be  set  aside  as  a  lesser  included  offense  of 
armed  robbery  only  when  conviction  for  armed 
robbery  arose  out  of  same  act  of  defendant.  D.C. 
Code  §§  22-502,  22-2901,  22-3202.  Davis  v. 
United  States,  367  A.2d  1254,  1976  D.C.  App. 
LEXIS  448  (1976),  writ  of  certiorari  denied  by 
434  U.S.  847,  98  S.  Ct.  154,  54  L.  Ed.  2d  114, 
1977  U.S.  LEXIS  3112  (1977). 

Conviction  of  assault  with  a  deadly  weapon 
would  not  be  set  aside  as  a  lesser  included 
offense  of  armed  robbery,  where  jury's  convic- 
tion of  assault  with  a  deadly  weapon  of  neces- 
sity included  finding  that  assault  occurred  after 
conclusion  of  all  earlier  crimes,  including 
armed  robbery  D.C.  Code  §§  22-502,  22-2901, 
22-3202.  Davis  v.  United  States,  367  A.2d  1254, 
1976  D.C.  App.  LEXIS  448  (1976),  writ  of 
certiorari  denied  by  434  U.S.  847,  98  S.  Ct.  154, 
54  L.  Ed.  2d  114,  1977  U.S.  LEXIS  3112  (1977). 

Incident  in  which  robbers  took  money  in  cash 
register  from  sales  clerk  and  took  money  orders 
and  food  stamps  from  sales  clerk's  purse  in- 
volved separate  transactions  on  which  convic- 
tion of  two  counts  of  armed  robbery  could  be 
based.  D.C.  Code  §§  22-2901,  22-3202.  Jones  v. 
United  States,  362  A.2d  718,  1976  D.C.  App. 
LEXIS  349  (1976). 

Where,  in  course  of  armed  robbery,  shotgun 
was  pointed  at  two  distinct  individuals  at  dif- 
ferent times,  there  was  no  error  in  entering 
separate  judgments  of  conviction  of  armed  rob- 
bery and  assault  with  dangerous  weapon.  D.C. 
Code  §§  22-502,  22-2901,  22-3202.  Borrero  v. 
United  States,  332  A.2d  363,  1975  D.C.  App. 
LEXIS  324  (1975). 

It  was  improper  to  convict  defendant  both  for 
assault  with  a  dangerous  weapon  and  armed 
robbery  where  the  assault  was  a  necessary  part 
of  the  evidence  needed  to  support  the  count  of 
armed  robbery  D.C.  Code  §§  22-502,  22-2901, 
22-3202.  Taylor  v.  United  States,  324  A.2d  683, 
1974  D.C.  App.  LEXIS  259  (1974). 

Housebreaking  and  robbery  convictions  can 
stand  together  since  robbery  and  burglary  stat- 
utes which  codify  common  law  protect  distinct 
societal  interests.  D.C.  Code  §§  22-1801(a),  22- 
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2901,  22-3202.  Dixon  v.  United  States,  320  A.2d 
318,  1974  D.C.  App.  LEXIS  215  (1974). 

—  Force,  nature  and  elements  of  robbery. 

The  force  used  to  remove  money  from  victim's 
pocket  is  sufficient  "force  or  violence"  within 
statute  defining  "robbery"  as  a  taking  by  "force 
or  violence,"  whether  against  resistance  or  by 
sudden  or  stealthy  seizure  or  snatching,  or  by 
putting  in  fear.  D.C.  Code  1929,  T.  6,  §  34. 
Spencer  v.  U.S.,  116  F.2d  801,  1940  U.S.  App. 
LEXIS  2756  (1940). 

Under  District  of  Columbia  statute,  "stealthy 
seizure"  is  considered  a  form  of  "force  or  vio- 
lence." 18  U.S.C.  §  924(e),  (e)(2)(B),  (e)(2)(B)(i); 
D.C.  Code  1981,  §  22-2901.  United  States  v. 
Mathis,  739  F.  Supp.  15,  1990  U.S.  Dist.  LEXIS 
5642  (1990),  affirmed  in  part  and  reversed  in 
part  by  963  F2d  399,  295  U.S.  App.  D.C.  296, 
1992  U.S.  App.  LEXIS  8608  (1992),  appeal 
dismissed  by  3  F3d  1577,  303  U.S.  App.  D.C. 
293,  1993  U.S.  App.  LEXIS  29688  (1993). 

To  satisfy  the  force  requirement  in  a  charge 
of  robbery  by  stealthy  seizure,  government 
need  only  demonstrate  actual  physical  taking 
of  the  property  from  the  person  of  another,  even 
though  without  his  knowledge  and  consent,  and 
though  the  property  be  unattached  to  his  per- 
son. Leak  v.  United  States,  757  A.2d  739,  2000 
D.C.  App.  LEXIS  183  (2000),  writ  of  certiorari 
denied  by  534  U.S.  1054,  122  S.  Ct.  644,  151  L. 
Ed.  2d  562,  2001  U.S.  LEXIS  10829,  70 
U.S.L.W.  3372  (2001). 

Defendant's  taking  victim's  wallet  from  the 
ground  after  an  alleged  struggle,  as  opposed  to 
taking  it  from  victim's  person,  did  not  defeat 
robbery  charge;  to  satisfy  the  "force"  require- 
ment, the  government  need  only  demonstrate 
the  actual  physical  taking  of  the  property  from 
the  person  of  another,  even  though  without  his 
knowledge  and  consent,  and  though  the  prop- 
erty be  unattached  to  his  person.  Johnson  v. 
United  States,  756  A.2d  458,  2000  D.C.  App. 
LEXIS  177  (2000). 

To  satisfy  "force"  requirement  in  charge  of 
robbery  by  stealthy  seizure,  government  need 
only  demonstrate  actual  physical  taking  of 
property  from  person  of  another,  even  though 
without  his  knowledge  and  consent,  and  though 
property  be  unattached  to  his  person.  D.C. 
Code  1981,  §  22-2901.  Ulmer  v.  United  States, 
649  A.2d  295,  1994  D.C.  App.  LEXIS  197 
(1994). 

The  gravamen  of  the  offense  of  armed  rob- 
bery is  that  something  is  taken  from  a  person 
by  force.  D.C.  Code  1981,  §§  22-2901,  22-3202. 
Roper  V.  United  States,  564A.2d  726, 1989  D.C. 
App.  LEXIS  188  (1989). 

One  of  the  essential  elements  of  robbery  is 
that  taking  of  property  be  accomplished  by 
force  or  by  putting  victim  in  fear.  D.C.  Code 
1981  §§  22-2901,  22-3202.  United  States  v. 


Bradford,  482  A.2d  430,  1984  D.C.  App.  LEXIS 
505  (1984). 

Although  the  slightest  moving  of  an  object 
from  its  original  location  may  constitute  an 
asportation,  for  the  purpose  of  establishing 
robbery,  the  combined  requirement  of  taking 
and  carrying  away  demonstrates  that  force  or 
violence  used  during  a  sequence  of  actions  that 
includes  but  is  not  limited  to  the  initial  seizure 
is  sufficient  to  make  out  the  crime  of  robbery. 
Jacobs  V.  United  States,  861  A.2d  15,  2004  D.C. 
App.  LEXIS  582  (2004),  vacated  by  886  A.2d 
510,  2005  D.C.  App.  LEXIS  545  (D.C.  2005). 

—  In  generaL 

Where  defendant  and  accomplice  confronted 
corner  grocery  store  proprietor  and  his  wife 
with  a  gun  and  obtained  $15  from  proprietor's 
pocket  and  $35  from  cash  register,  $19  of  which 
was  delivered  by  wife  at  husband's  direction, 
defendant  could  be  convicted  for  robbing  wife  as 
well  as  proprietor.  Barringer  v.  United  States, 
399  F2d  557,  1968  U.S.  App.  LEXIS  7749 
(C.A.D.C.  1968),  writ  of  certiorari  denied  by  393 
U.S.  1057,  89  S.  Ct.  697,  21  L.  Ed.  2d  698,  1969 
U.S.  LEXIS  2827  (1969). 

"Robbery"  is  a  crime  against  possession.  D.C. 
Code  §§  22-2901,  22-3202.  Jones  v.  United 
States,  362  A.2d  718,  1976  D.C.  App.  LEXIS 
349  (1976). 

—  Intent,  nature  and  elements  of  robbery. 

Intent  to  steal  is  material  element  necessary 
to  offense  of  robbery.  D.C.  Code  §  22-3202. 
United  States  v.  Robinson,  475  F.2d  376,  1973 
U.S.  App.  LEXIS  11290  (C.A.D.C.  1973). 

One  cannot  be  guilty  of  robbery  unless  he  has 
specific  intent  to  take  property  of  another.  Rich- 
ardson V.  United  States,  403  F.2d  574,  1968 
U.S.  App.  LEXIS  6475  (C.A.D.C.  1968). 

Defendant  who  believed  in  good  faith  that  he 
was  entitled  to  money  which  he  took  from 
another  lacked  requisite  specific  intent  for 
crime  of  robbery.  Richardson  v.  United  States, 
403  F2d  574,  1968  U.S.  App.  LEXIS  6475 
(C.A.D.C.  1968). 

Requisite  specific  intent  for  robbery  is  lack- 
ing in  regard  to  forceful  taking  of  money  under 
color  of  a  liquidated  debt.  Richardson  v.  United 
States,  403  F2d  574,  1968  U.S.  App.  LEXIS 
6475  (C.A.D.C.  1968). 

Robbery  requires  specific  intent  to  deprive 
victim  of  property  D.C.  Code  1961,§  22-2901. 
Jackson  v.  United  States,  348  F.2d  772,  1965 
U.S.  App.  LEXIS  5354  (C.A.D.C.  1965). 

Specific  intent  to  steal  is  an  element  of  rob- 
bery. D.C.  Code  1981,  §  22-2901.  Simmons  v. 
United  States,  554  A.2d  1167,  1989  D.C.  App. 
LEXIS  36  (1989). 

Intent  to  commit  robbery  does  not  require 
that  defendant  announce  his  intent.  Owens  v. 
United  States,  497  A.2d  1086,  1985  D.C.  App. 
LEXIS  477  (1985),  writ  of  certiorari  denied  by 
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474  U.S.  1085,  106  S.  Ct.  861,  88  L.  Ed.  2d  900, 
1986  U.S.  LEXIS  1161,  54  U.S.L.W.  3484 
(1986). 

Although  District  of  Columbia  robbery  stat- 
ute does  not  mention  specific  intent,  it  must  be 
read  as  referring  to  the  common-law  crime  of 
robbery  of  which  a  necessary  element  is  specific 
intent  to  take  property  of  another.  D.C. 
Code§  22-2901.  United  States  v.  Owens,  332 
A.2d  752,  1975  D.C.  App.  LEXIS  312  (1975). 

—  Kidnapping,  nature  and  elements  of 

related  offenses. 

The  forcible  detention  and  carrying  away  of 
victim,  during  which  he  was  transported,  via 
automobile,  for  25  blocks  and  which  began 
before  and  continued  after  he  was  forced  to 
yield  his  money  and  other  valuables,  was  not  a 
detention  approximately  coextensive  with  or  a 
necessary  incident  to  the  armed  robbery  of- 
fense, and,  thus,  there  had  been  a  separate 
kidnapping  offense  of  which  defendant  could  be 
convicted  in  addition  to  her  conviction  of  armed 
robbery.  D.C.  Code  §§  22-2101,  22-2901,  22- 
3202.  Sinclair  v  United  States,  388  A.2d  1201, 
1978  D.C.  App.  LEXIS  490  (1978),  writ  of 
certiorari  denied  by  439  U.S.  1118,  99  S.  Ct. 
1026,  59  L.  Ed.  2d  77,  1979  U.S.  LEXIS  517 
(1979). 

—  Larceny,  nature  and  elements  of  related 

offenses. 

While  "larceny"  remains  an  offense  against 
possession,  "robbery"  is  basically  a  crime 
against  the  person.  D.C.  Code  §§  22-2201,  22- 
2901.  United  States  v  Dixon,  469  F.2d  940, 
1972  U.S.  App.  LEXIS  7038  (C.A.D.C.  1972). 

If  evidence  in  armed  robbery  prosecution  did 
not  warrant  findings  that  the  $500  involved 
was  taken  from  victim's  person  or  immediate 
actual  possession,  then  jury  could  only  have 
properly  found  defendants  guilty  of  the  lesser 
included  offense  of  grand  larceny.  D.C.  Code 
§§  22-2201,  22-2901.  United  States  v  Dixon, 
469  F.2d  940,  1972  U.S.  App.  LEXIS  7038 
(C.A.D.C.  1972). 

"Larceny"  is  an  offense  against  the  posses- 
sion, whereas  "robbery"  is  an  offense  against 
the  person.  Neufield  v  U.S.,  118  F.2d  375,  1941 
U.S.  App.  LEXIS  4014  (1941). 

"Robbery"  is  distinguished  from  larceny  in 
that  robbery  is  a  crime  against  possession  by  a 
person  v/hereas  larceny  is  a  crime  against  mere 
possession.  D.C.  Code  1981,  §§  22-2901,  22- 
3202.  United  States  v  Bradford,  482  A.2d  430, 
1984  D.C.  App.  LEXIS  505  (1984). 

—  Property  subject  of  robbery,  nature  and 

elements  of  robbery. 

"Possession"  as  used  in  robbery  statute  does 
not  mean  strict  legal  ownership,  but  rather 
"custody  or  control"  in  a  colloquial  sense.  D.C. 
Code  §  22-2901.  United  States  v  Dixon,  469 


F.2d  940,  1972  U.S.  App.  LEXIS  7038  (C.A.D.C. 
1972). 

A  thing  is  within  one's  "immediate  actual 
possession"  for  purposes  of  robbery  statute  so 
long  as  it  is  within  such  range  that  such  person 
could,  if  not  deterred  by  violence  or  fear,  retain 
actual  physical  control  over  it.  D.C.  Code  §  22- 
2901.  United  States  v  Dixon,  469  F.2d  940, 
1972  U.S.  App.  LEXIS  7038  (C.A.D.C.  1972). 

The  word  "possession"  in  robbery  statute  is 
not  used  in  strict  larcenous  sense,  but  is  used  in 
a  colloquial  sense,  meaning  nothing  more  than 
custody  or  control.  D.C.  Code  1929,  T.  6,  Sec.  34. 
Neufield  v  U.S.,  118  F.2d  375,  1941  U.S.  App. 
LEXIS  4014  (1941). 

Possession  may  continue  for  purposes  of  rob- 
bery even  though  owner  is  prevented  by  force 
from  effectively  exercising  that  possession. 
Leak  v  United  States,  757  A.2d  739,  2000  D.C. 
App.  LEXIS  183  (2000),  writ  of  certiorari  de- 
nied by  534  U.S.  1054,  122  S.  Ct.  644,  151  L. 
Ed.  2d  562,  2001  U.S.  LEXIS  10829,  70 
U.S.L.W.  3372  (2001). 

A  robbery  can  be  argued  even  where  a  man 
and  his  trousers  are  separated,  and  the  latter 
are  cleaned  out  while  the  former  is  otherwise 
occupied,  his  mind  far  away  from  thoughts  of 
his  pants.  Jefferson  v.  United  States,  474  A.2d 
147,  1984  D.C.  App.  LEXIS  367  (1984). 

—  Stealth,  nature  and  elements  of  robbery. 

Under  statute  defining  robbery  as  a  taking 
against  resistance  or  by  sudden  or  stealthy 
seizure  or  snatching  or  by  putting  in  fear, 
conviction  for  "robbery"  may  be  had  though 
victim  did  not  have  knowledge  of  the  theft  at 
the  time,  since  "stealth"  necessarily  connotes 
lack  of  knowledge  on  part  of  victim.  D.C.  Code 
1929,  T  6,  §  34.  Spencer  v  U.S.,  116  F2d  801, 
1940  U.S.  App.  LEXIS  2756  (1940). 

Stealthy  theft  without  putting  in  fear  or 
violence  held  robbery  under  statute  (Code, 
§  810  [D.C.  Code  1929,  T.  6,  §  34]).  Turner  v. 
U.S.,  16  F.2d  535,  1926  U.S.  App.  LEXIS  3898 
(1926). 

Robbery  statute  did  not  require  that  victim  of 
robbery  by  stealth  be  ignorant  of  fact  that  he 
was  being  robbed.  D.C.  Code  1981,  §  22-2901. 
Noaks  V  United  States,  486  A.2d  1177,  1985 
D.C.  App.  LEXIS  314  (1985). 

—  Taking  from  person  or  presence  of  an- 

other, nature  and  elements  of  robbery. 

Dead  man  is  a  "person"  within  robbery  stat- 
ute; accordingly,  there  can  be  a  robbery  even  if 
the  victim  was  dead  before  property  was  taken. 
United  States  v  Butler,  455  F.2d  1338,  1971 
U.S.  App.  LEXIS  7080  (C.A.D.C.  1971). 

Victim  of  homicide,  even  though  dead,  was 
"person"  within  robbery  statute  under  circum- 
stances where  time  interval  between  stabbing 
and  taking  of  money  from  her  body  was  short, 
and  even  if  intent  of  taking  money  did  not  occur 
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until  after  she  was  dead  perpetrator  could 
properly  be  convicted  of  robbery.  D.C.  Code 
1951,  §§  22-2401,  22-2901.  Carey  v.  U.S.,  296 
F.2d  422,  1961  U.S.  App.  LEXIS  3480  (C.A.D.C. 
1961). 

"Immediate  actual  possession,"  within  stat- 
ute defining  robbery  as  a  taking  from  the  "im- 
mediate actual  possession"  of  another,  refers  to 
an  area  within  which  victim  could  reasonably 
be  expected  to  exercise  some  physical  control 
over  his  property.  D.C.  Code  1929,  T.  6,  §  34. 
Spencer  v  U.S.,  116  F.2d  801,  1940  U.S.  App. 
LEXIS  2756  (1940). 

A  thing  is  within  one's  "immediate  actual 
possession,"  for  purposes  of  robbery,  so  long  as 
it  is  within  such  range  that  person,  if  not 
deterred  by  violence  or  fear,  could  retain  actual 
physical  control  over  it.  Winstead  v.  United 
States,  809  A.2d  607,  2002  D.C.  App.  LEXIS 
601  (2002). 

Robbery  would  still  exist  even  though  victim 
was  either  dead  or  unconscious  at  time  defen- 
dant decided  to  take  his  property.  D.C.  Code 
1981,  §  22-2901.  Ulmer  v.  United  States,  649 
A.2d  295,  1994  D.C.  App.  LEXIS  197  (1994). 

Conviction  for  armed  robbery  requires  show- 
ing of  taking  of  property  of  value  while  armed 
from  immediate  actual  possession  of  another 
against  his  will  by  force  or  violence  or  by 
putting  in  fear;  immediate  actual  possession 
refers  to  area  within  which  victim  can  reason- 
ably be  expected  to  exercise  some  physical 
control  over  property.  D.C.  Code  1973,  §§  22- 
2901,  22-3202.  Head  v.  United  States,  451  A.2d 
615,  1982  D.C.  App.  LEXIS  437  (1982). 

—  Taking  generally,  nature  and  elements 
of  robbery. 

The  purpose  of  Congress  in  enacting  the 
robbery  statute  for  District  of  Columbia  was  to 
expand  the  common-law  definition  of  robbery  so 
that  it  would  comprehend  the  taking  by  sudden 
or  stealthy  seizure  or  snatching.  D.C.  Code 
1929,  T.  6,  Sec.  34.  Neufield  v  U.S.,  118  F.2d 
375,  1941  U.S.  App.  LEXIS  4014  (1941). 

It  is  not  robbery  to  snatch  a  watch  from  the 
pocket  of  the  owner,  where  the  watch  is  fas- 
tened to  the  owner's  neck  by  a  ribbon,  and  the 
ribbon  is  broken  by  the  first  attempt  of  the 
prisoner  to  obtain  the  watch,  and  where  the 
owner  is  not  put  in  fear  at  the  time  the  watch  is 
taken.  U  S  v  Sims,  27  F.Cas.  1080,  1835  U.S. 
App.  LEXIS  324  (1835). 

Victims'  throwing  money  to  floor  at  defen- 
dants' direction  satisfied  taking  and  asporta- 
tion requirements  for  armed  robbery,  even 
though  defendants  never  touched  the  money. 
D.C.  Code  1981,  §  22-2901.  Newman  v  United 
States,  705  A.2d  246,  1997  D.C.  App.  LEXIS 
189  (1997). 

Element  distinguishing  robbery  from  larceny 
is  that,  in  robbery,  property  taken  must  have 
been  within  victim's  immediate  actual  posses- 


sion, while  in  contrast  larceny  is  crime  against 
possession,  not  immediate  possession  by  a  per- 
son. Rease  v  United  States,  403  A.2d  322, 1979 
D.C.  App.  LEXIS  402  (1979). 

New  trial. 

Denial  of  motion  for  new  trial  made  after 
conviction  for  robbery  and  based  on  newly  dis- 
covered evidence  bearing  only  upon  the  credi- 
bility of  a  witness  for  prosecution  was  not  abuse 
of  discretion.  Fed. Rules  Crim.Proc.  rule  33,  18 
U.S.C.;  D.C.  Code  1951,  §  22-2901.  Wilkins  v 
U.S.,  228  F2d  37,  1955  U.S.  App.  LEXIS  3641 
(C.A.D.C.  1955). 

Where,  prior  to  trial,  court  granted  accused's 
motion  that  he  be  examined  by  three  psychia- 
trists, one  of  whom  was  of  his  own  choosing, 
and  all  three  concluded  that  he  was  of  sound 
mind,  and  no  claim  was  made  during  trial  that 
accused  had  been  of  unsound  mind  at  time  of 
offense,  trial  court  did  not  abuse  its  discretion 
in  declining  to  hear  testimony  of  psychiatrist, 
offered  on  motion  for  new  trial,  that  accused 
had  been  of  unsound  mind  at  time  of  offense. 
D.C.  Code  1940,  §§  22-2901,  22-3202,  22-3204. 
Wagstaff  V.  U.S.,  198  F2d  955,  1952  U.S.  App. 
LEXIS  3264  (C.A.D.C.  1952). 

On  motion  for  new  trial  of  prosecution  for 
robbery,  conspiracy  to  commit  robbery,  and  for 
carrying  a  deadly  weapon  without  a  license, 
trial  court  had  discretion  not  to  require  produc- 
tion of  arrest  record  of  a  witness  for  prosecution 
which  defendant  claimed  existed  where  such 
alleged  record  had  not  been  properly  subpoe- 
naed during  trial.  D.C.  Code  1940,  §§  22-2901, 
22-3204;  18  U.S.C.  §  371.  Bundy  v  U.S.,  193 
F2d  694,  1951  U.S.  App.  LEXIS  2938  (C.A.D.C. 
1951). 

Refusal  of  defendant's  motion  for  new  trial 
after  conviction  of  robbery  on  basis  of  newly 
discovered  evidence  discrediting  only  prosecut- 
ing witness  was  not  abuse  of  discretion,  where 
it  appeared  that  alleged  newly  discovered  evi- 
dence consisting  of  police  record  of  prosecuting 
witness  could  have  been  procured  by  defendant 
before  trial,  and  further  that  such  evidence  was 
not  of  such  a  nature  that  new  trial  would 
properly  produce  an  acquittal.  D.C.  Code  1940, 
§  22-2901;  Fed.Rules  Crim.Proc.  rule  33,  18 
U.S.C.  Thompson  v  U.S.,  188  F2d  652,  1951 
U.S.  App.  LEXIS  3089  (C.A.D.C.  1951). 

Trial  court  abused  its  discretion  in  summar- 
ily denying  defendant's  motion  for  a  new  trial 
without  a  hearing  to  determine  if  defendant's 
claims  of  fear  and  intimidation  by  co-defendant 
were  credible,  in  prosecution  for  armed  rob- 
bery; while  defendant's  motion  should  have 
been  more  detailed  and  included  affidavits,  it 
did  present  a  colorable  claim,  in  that  it  clearly 
set  out  that  defendant  was  afraid  to  truthfully 
testify  about  his  own  innocence,  and  that  it  was 
co-defendant's  influence  that  kept  defendant 
from  testifying,  and  defense  counsel  expressed 
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that  he  was  "gravely"  concerned  that  his  cHfent 
was  wrongfully  convicted.  Lyons  v.  U.S.,  833 
A.2d  481,  2003  D.C.  App.  LEXIS  618  (2003). 

Denial  of  defendants'  motions  for  new  trial 
that  were  predicated  on  alleged  newly  discov- 
ered evidence  in  form  of  letter  from  co-defen- 
dant claiming  that  defendants  had  nothing  to 
do  with  charged  events  was  not  abuse  of  discre- 
tion in  prosecution  for  offenses  including  mur- 
der and  armed  robbery;  evidence  of  defendants' 
guilt  was  strong,  and  credibility  of  co-defendant 
would  have  been  seriously  undermined  at  new 
trial  by  impeaching  evidence.  Porter  v.  United 
States,  826  A.2d  398,  2003  D.C.  App.  LEXIS 
421  (2003). 

Trial  court  erred  in  denying  defendant's  mo- 
tion for  new  trial,  following  convictions  for 
kidnapping  while  armed,  armed  robbery,  as- 
sault with  intent  to  commit  rape  while  armed, 
and  possession  of  firearm  during  crime  of  vio- 
lence, which  motion  was  based  on  newly  discov- 
ered evidence  consisting  of  handwritten  affida- 
vit from  alleged  participant  in  crimes,  who 
stated  that  defendant  did  not  participate, 
where  government  conceded  its  one  ground  for 
opposing  motion,  that  is,  untimeliness,  and 
trial  court's  remaining  reasons  for  denying  mo- 
tion without  evidentiary  hearing  were  not  as- 
serted by  government  in  trial  court  and  were 
unpersuasive.  Arrington  v.  United  States,  804 
A.2d  1068,  2002  D.C.  App.  LEXIS  483  (2002). 

Defendant  was  not  entitled  to  new  trial  based 
on  newly  discovered  evidence  of  reluctant  wit- 
ness who  allegedly  would  have  testified  that  he 
saw  some  of  Government  witnesses  attempting 
to  lower  a  body  over  a  balcony  of  apartment 
building  where  victim  was  killed,  where  testi- 
mony would  not  have  refuted  the  substantial 
evidence,  including  evidence  of  defendant's  own 
behavior  following  the  murder,  that  it  was 
defendant  who  robbed  and  shot  victim  himself. 
D.C.  Code  1981,  §§  22-2401,  22-2901,  22-3202. 
Busey  v.  United  States,  747  A.2d  1153,  2000 
D.C.  App.  LEXIS  63  (2000). 

Persons  liable,  generally. 

That  offense  was  committed  by  someone  and 
that  defendant  assisted  or  participated  in  com- 
mission of  such  offense  are  essential  elements 
of  aiding  and  abetting  offense.  United  States  v. 
Harris,  435  F.2d  74,  1970  U.S.  App.  LEXIS 
7752  (C.A.D.C.  1970),  writ  of  certiorari  denied 
by  402  U.S.  986,  91  S.  Ct.  1675,  29  L.  Ed.  2d 
152,  1971  U.S.  LEXIS  2081  (1971). 

Although  an  unarmed  accomplice  may  be 
found  guilty  of  armed  robbery  as  an  aider  and 
abettor,  such  a  theory  of  liabihty  requires  proof 
beyond  a  reasonable  doubt  that  the  use  of  the 
weapon  was  either  known  or  "reasonably  fore- 
seeable" to  the  unarmed  participant.  Abdus- 
Price  V.  United  States,  873  A.2d  326,  2005  D.C. 
App.  LEXIS  204  (2005). 


As  the  jury  was  instructed  on  an  aiding  and 
abetting  theory,  all  of  the  acts  committed  by 
defendant  in  taking  victim's  wallet  could  be 
imputed  to  codefendant,  in  robbery  prosecu- 
tion. Johnson  v.  United  States,  756  A.2d  458, 
2000  D.C.  App.  LEXIS  177  (2000). 

To  establish  aiding  and  abetting  of  codefen- 
dant's  armed  robbery  of  victim  so  as  to  support 
conviction  of  defendant  for  armed  robbery,  pros- 
ecution was  obliged  to  prove  that  codefendant 
in  some  sort  associated  himself  with  the  ven- 
ture, that  he  participated  in  it  as  something 
that  he  wished  to  bring  about,  that  he  sought 
by  his  action  to  make  it  succeed.  D.C.  Code 
1981,  §§  22-2901,  22-3202.  Roy  v.  United 
States,  652  A.2d  1098,  1995  D.C.  App.  LEXIS  6 
(1995). 

Evidence  was  insufficient  to  support  finding 
that  codefendant's  armed  robbery  of  victim, 
who  was  attempting  to  purchase  handgun, 
would  follow  in  ordinary  course  of  events,  or 
was  natural  and  probable  consequence  of 
planned  handgun  sale,  so  as  to  support  defen- 
dant's conviction  for  armed  robbery  as  aider 
and  abettor,  despite  fact  that  codefendant 
robbed  victim  after  defendant  told  victim  to  see 
codefendant  respecting  handgun  purchase; 
armed  robbery  was  qualitatively  different  from 
handgun  purchase  and  possible  finding  that 
defendant  should  have  known  it  was  conceiv- 
able codefendant  might  rob  victim  was  insuffi- 
cient to  support  conviction.  D.C.  Code  1981, 
§§  22-2901,  22-3202.  Roy  v.  United  States,  652 
A.2d  1098,  1995  D.C.  App.  LEXIS  6  (1995). 

To  prove  that  defendant  aided  and  abetted 
armed  robbery,  government  was  required  to 
establish  beyond  reasonable  doubt  that  armed 
robbery  had  been  committed  and  that  defen- 
dant knowingly  participated  in  the  robbery. 
D.C.  Code  1981,  §  22-105.  Kelly  v  United 
States,  639  A.2d  86,  1994  D.C.  App.  LEXIS  35 
(1994). 

Evidence  would  not  support  conviction  of 
defendant  for  robbery,  either  as  participant  or 
as  aider  or  abettor,  even  though  defendant  was 
present  at  scene,  may  have  drawn  attention  to 
victim's  necklace,  and  left  with  robbers;  no 
known  case  imposed  duty  of  rescue  upon  defen- 
dant as  inadvertent  witness,  particularly  when 
one  of  robbers  was  apparently  carrying  hand- 
gun, and  evidence  did  not  indicate  that  defen- 
dant facilitated  robbers'  getaway.  D.C.  Code 
1981,  §  22-2901.  Acker  v  United  States,  618 
A.2d  688,  1992  D.C.  App.  LEXIS  351  (1992). 

To  be  convicted  as  accomplice  of  armed  rob- 
bery, it  must  have  been  reasonably  foreseeable 
to  accomplice  that  some  type  of  weapon  would 
be  required.  D.C.  Code  1981,  §§  22-2901,  22- 
3202.  Ingram  v.  United  States,  592  A.2d  992, 
1991  D.C.  App.  LEXIS  156  (1991),  writ  of 
certiorari  denied  by  502  U.S.  1017,  112  S.  Ct. 
667,  116  L.  Ed.  2d  757,  1991  U.S.  LEXIS  7189, 
60  U.S.L.W.  3435  (1991). 
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Defendant  could  not  be  convicted  as  an  acces- 
sory after  the  fact  where  act  which  purportedly 
aided  principal's  escape  occurred  during  imme- 
diate flight  from  scene  of  the  robbery  and  while 
principal  was  being  pursued.  Fields  v.  United 
States,  484  A.2d  570,  1984  D.C.  App.  LEXIS 
543  (1984),  writ  of  certiorari  denied  by  471  U.S. 
1067,  105  S.  Ct.  2144,  85  L.  Ed.  2d  501,  1985 
U.S.  LEXIS  1693,  53  U.S.L.W.  3777  (1985). 

Fact  that  defendant's  active  participation  in 
the  robbery  may  have  occurred  after  the  armed 
portion  of  the  robbery  occurred  did  not  preclude 
a  finding  that  he  was  guilty  of  armed  robbery 
on  an  aiding  and  abetting  theory.  Johnson  v. 
United  States,  434  A.2d  415,  1981  D.C.  App. 
LEXIS  343  (1981). 

An  instruction  under  the  aiding  and  abetting 
statute  is  not  necessary  in  order  for  the  acts  of 
one  principal  in  furtherance  of  a  crime  to  be 
imputed  to  another  principal;  hence,  fact  that 
defendant  may  have  only  held  gun  during 
armed  robbery  of  supermarket  did  not  require 
finding  that  since  he  did  not  physically  commit 
all  elements  of  the  offense  he  could  not  be  held 
legally  responsible  for  the  acts  of  the  other 
individual,  who  seized  the  cash  from  the  safe, 
unless  he  was  found  to  have  aided  and  abetted 
such  individual.  D.C.  Code  §§  22-105,  22-502, 
22-2901  to  22-3202.  Hazel  v  United  States,  353 
A.2d  280,  1976  D.C.  App.  LEXIS  486  (1976). 

Although  defendant  may  only  have  held  gun 
during  course  of  armed  robbery  of  supermar- 
ket, acts  of  his  accomplice  in  taking  money  from 
the  safe  would  be  imputed  to  defendant,  as  a 
coprincipal,  by  virtue  of  fact  that  defendant 
himself  committed  one  of  the  necessary  ele- 
ments of  the  crime.  D.C.  Code  §§  22-2901  to 
22-3202.  Hazel  v.  United  States,  353  A.2d  280, 
1976  D.C.  App.  LEXIS  486  (1976). 

An  aider  and  abetter  of  an  armed  robbery  is 
not  guilty  of  a  lesser  included  offense  but  is  a 
principal  to  the  robbery.  D.C.  Code  §  22-105. 
Atkinson  v  United  States,  322  A.2d  587,  1974 
D.C.  App.  LEXIS  243  (1974). 

Plea. 

As  respects  allegation  of  defendant,  charged 
with  armed  robbery  and  carrying  dangerous 
weapon,  that  his  absence  from  status  hearing, 
at  which  defense  counsel  was  served  with  in- 
formation revealing  Government's  intention  to 
seek  additional  punishment  under  recidivist 
statute,  deprived  defendant  of  meaningful  right 
to  participate  in  plea  bargaining,  evidence  es- 
tablished that  counsel  fully  advised  his  client; 
furthermore,  there  was  no  absolute  right  to 
bargain.  D.C.  Code  §§  22-2901,  22-3202,  22- 
3202(a)(2),  22-3204,  23-111.  Smith  v  United 
States,  356  A.2d  650,  1976  D.C.  App.  LEXIS 
533  (1976). 

Post-conviction  baiL 

Federal  Bail  Reform  Act,  rather  than  District 


of  Columbia  Code  bail  provisions,  is  applicable 
where  a  defendant,  convicted  in  federal  court  of 
a  District  of  Columbia  Code  offense,  presents  a 
motion  for  release  pending  appeal  in  federal 
courts  of  District  of  Columbia.  18  U.S.C. 
§§  3146,  3148,  3772;  D.C.  Code  §§  22-502,  22- 
2901,  22-3202,  23-1325,  23-1325(c);  Fed.Rules 
App.Proc.  rules  9,  9(c),  18  U.S.C;  Fed.Rules 
Crim.Proc.  rules  46,  46(c),  18  U.S.C.  United 
States  V  Brown,  483  F.2d  1314,  1973  U.S.  App. 
LEXIS  8492  (C.A.D.C.  1973). 

Appellant,  convicted  of  robbery  and  assault 
with  a  deadly  weapon,  whose  appeal  presented 
a  substantial  claim  that  he  was  wrongfully 
identified,  would  be  released  on  personal  recog- 
nizance on  certain  enumerated  conditions 
which  were  so  structured  as  to  allow  for  a 
maximum  amount  of  supervision  over  appel- 
lant while  still  allowing  for  his  freedom  from 
incarceration.  D.C.  Code  §§  22-502,  22-2901; 
18  U.S.C.  §§  3146,  3148,  3150.  Banks  v.  United 
States,  414  F2d  1150,  1969  U.S.  App.  LEXIS 
12256  (C.A.D.C.  1969). 

Preliminary  proceeding. 

Where  victim  tentatively  identified  defen- 
dant from  photograph  shown  him  about  a 
month  after  crime  of  robbery  but  police  waited 
seven  months  thereafter  before  arresting  de- 
fendant though  defendant  was  living  at  his 
mother's  apartment  and  working,  as  police 
were  aware,  a  few  blocks  from  his  home,  defen- 
dant was  entitled  to  a  full  pretrial  hearing  in 
which  government  would  be  given  an  opportu- 
nity to  justify  seven-month  delay  in  defendant's 
arrest  and  in  which  defendant  would  be  given 
opportunity  to  show  extent  to  which  delay  prej- 
udiced him.  D.C.  Code  1967,  §  22-2901.  Jones 
V.  United  States,  402  F.2d  639,  1968  U.S.  App. 
LEXIS  6161  (C.A.D.C.  1968). 

Failure  of  United  States  Commissioner  to 
assign  counsel  to  defendant  at  preliminary  pro- 
ceeding and  use  at  trial  of  testimony  that 
defendant  had  confessed  to  police  after  the 
preliminary  hearing  had  been  continued  for 
four  weeks  could  not  serve  as  a  basis  for  rever- 
sal of  conviction  where  neither  point  had  been 
raised  in  district  court,  no  objection  had  been 
made  upon  introduction  of  the  defendant's  oral 
confession,  and  no  relief  had  been  asked  below. 
D.C.  Code  1961,  §  22-2901;  Fed.Rules 
Crim.Proc.  rules  5(b),  52(b),  18  U.S.C;  U.S. 
Const.  Amends,  5,  6.  Moon  v.  U.S.,  317  F.2d  544, 
1962  U.S.  App.  LEXIS  3236  (C.A.D.C.  1962). 

In  prosecution  for  crimes  including  felony- 
murder, there  was  sufficient  evidence  of  intent 
to  steal  or  rob  murder  victim's  property.  D.C. 
Code  1981,§§  22-2201,  22-2204,  22-2401,  22- 
2901.  Garris  v  United  States,  465  A.2d  817, 
1983  D.C.  App.  LEXIS  455  (1983),  writ  of 
certiorari  denied  by  465  U.S.  1012,  104  S.  Ct. 


855 


§  22-2801 


Criminal  Offenses  and  Penalties 


1013,  79  L.  Ed.  2d  243,  1984  U.S.  LEXIS  967, 
52  U.S.L.W.  3551  (1984). 

Presumptions  and  burden  of  proof. 

—  Defenses,  presumptions  and  burden  of 

proof. 

In  prosecution  for  rape  and  robbery,  the  de- 
fendant did  not  have  the  obhgation  of  making 
out  a  complete  defense.  McKenzie  v.  U.S.,  126 
F.2d  533,  1942  U.S.  App.  LEXIS  4206  (1942). 

—  In  general. 

Robbery  conviction  requires  proof  of  taking 
from  person  of  another  by  sudden  or  stealthy 
seizure  or  snatching,  or  by  putting  in  fear.  D.C. 
Code  1961,  §  22-2901.  Hunt  v.  United  States, 
316  F.2d  652,  1963  U.S.  App.  LEXIS  6026 
(C.A.D.C.  1963). 

To  support  a  robbery  conviction,  the  govern- 
ment must  prove  that  there  was  (1)  a  felonious 
taking,  (2)  accompanied  by  an  asportation  [or 
carrying  away],  of  (3)  personal  property  of 
value,  (4)  from  the  person  of  another  or  in  his 
presence,  (5)  against  his  will,  (6)  by  violence  or 
by  putting  him  in  fear,  (7)  and  animo  furandi, 
the  intention  to  steal.  Jacobs  v.  United  States, 
861  A.2d  15,  2004  D.C.  App.  LEXIS  582  (2004), 
vacated  by  886  A.2d  510,  2005  D.C.  App.  LEXIS 
545  (D.C.  2005). 

To  obtain  a  conviction  for  robbery,  the  govern- 
ment must  prove  that  a  defendant:  (1)  took 
property  of  some  value;  (2)  from  the  actual 
possession  of  the  complainant;  (3)  using  force  or 
violence;  and  (4)  carried  the  property  away;  (5) 
with  the  specific  intent  to  steal  it.  Johnson  v. 
United  States,  756  A.2d  458,  2000  D.C.  App. 
LEXIS  177  (2000). 

In  order  to  establish  robbery,  government 
must  prove  that  defendant  took  property  of 
some  value,  from  immediate  possession  of  com- 
plainant, using  force  or  violence,  including 
stealthy  seizure  or  snatching  and  carried  prop- 
erty away  with  specific  intent  to  steal  it.  D.C. 
Code  1981,  §  22-2901.  Pixley  v.  United  States, 
692  A.2d  438,  1997  D.C.  App.  LEXIS  71  (1997). 

To  support  a  charge  of  robbery,  government's 
proof  must  include  evidence  that  defendant 
took  property  from  complainant  without  a  right 
to  do  so  and  with  specific  intent  to  steal  it.  Beck 
v.  U.S.,  402  A.2d  418,  1979  D.C.  App.  LEXIS 
372  (1979). 

In  prosecution  for  commission  of  crime  of 
violence  while  armed  with  a  dangerous  or 
deadly  weapon,  it  is  not  required  that  Govern- 
ment prove  that  gun  used  in  an  armed  offense 
was  loaded  or  operable,  and  testimony  that 
object  which  appeared  to  be  gun  was  involved  is 
sufficient  to  show  use  of  dangerous  weapon. 
D.C.  Code  §§  22-2901,  22-3202.  Meredith  v. 
United  States,  343  A.2d  317,  1975  D.C.  App. 
LEXIS  225  (1975). 

—  Intent,  presumptions  and  burden  of 
proof. 

Jury  may  infer  intent  to  rob  from  totality  of 


the  evidence.  Long  v.  United  States,  687  A.2d 
1331,  1996  D.C.  App.  LEXIS  234  (1996). 

Intent  to  commit  robbery  may  be  inferred  not 
only  from  words  uttered  by  suspect,  but  also 
from  suspect's  conduct  or  from  the  totality  of 
the  evidence.  Owens  v.  United  States,  497  A.2d 
1086,  1985  D.C.  App.  LEXIS  477  (1985),  writ  of 
certiorari  denied  by  474  U.S.  1085,  106  S.  Ct. 
861,  88  L.  Ed.  2d  900,  1986  U.S.  LEXIS  1161, 
54  U.S.L.W.  3484  (1986). 

Jury  may  infer  intent  to  rob  from  totality  of 
the  evidence.  Singleton  v.  United  States,  488 
A.2d  1365,  1985  D.C.  App.  LEXIS  338  (1985). 

—  Juvenile  proceedings,  presumptions 
and  burden  of  proof. 

Uncontroverted  testimony  afforded  ample 
basis  for  trier  of  fact  to  draw  reasonable  and 
permissible  inference  that  the  juvenile  was 
involved  as  aider  and  abettor  in  the  criminal 
conduct  of  robbing  and  assaulting  another  ju- 
venile notwithstanding  there  was  contradictory 
testimony  by  complaining  witness.  D.C.  Code 
§§  22-105,  22-502,  22-2901.  In  re  W.,  294  A.2d 
174,  1972  D.C.  App.  LEXIS  237  (1972). 

Purposes  and  legislative  intent. 

District  of  Columbia's  robbery  statute  was 
unambiguously  designed  to  protect  persons. 
D.C.  Code  1981,  §§  22-501,  22-2901,  22-3202. 
Davis  V.  United  States,  498  A.2d  242,  1985  D.C. 
App.  LEXIS  490  (1985). 

Questions  of  law  and  fact. 

—  Credibility  of  witnesses,  questions  of 

law  and  fact. 

Question  of  credibility  of  complaining  wit- 
ness was  for  jury,  in  robbery  prosecution  in 
which  defendant  contended  that  complaining 
witness'  testimony  was  inherently  incredible. 
United  States  v.  Anderson,  498  F.2d  1038,  1974 
U.S.  App.  LEXIS  8529  (C.A.D.C.  1974),  af- 
firmed by  422  U.S.  171,  95  S.  Ct.  2133,  45  L.  Ed. 
2d  99,  1975  U.S.  LEXIS  78  (1975). 

Trial  counsel  acted  within  its  discretion  in 
armed  robbery  prosecution  in  limiting  defense 
counsel's  inquiry  into  whether  alleged  victim 
was  incarcerated  during  the  four  years  in 
which  he  claimed  he  had  been  working  for  a 
municipal  employer;  that  line  of  inquiry  was  a 
collateral  attack  on  credibility  that  had  no 
bearing  on  alleged  victim's  credibility  or  lack 
thereof  as  a  witness  with  respect  to  alleged 
robbery,  and  the  defense  had  ample  opportu- 
nity to  cast  doubt  on  his  credibility  or  establish 
witness  bias  in  its  other  lines  of  inquiry.  Kaliku 
V.  United  States,  994  A.2d  765,  2010  D.C.  App. 
LEXIS  261  (2010). 

Testimony  of  eyewitness  to  attempted  rob- 
bery and  homicide  was  not  inherently  incredi- 
ble as  matter  of  law,  and  presented  credibility 
issue  for  jury,  notwithstanding  that  eyewitness 
had  deliberately  lied  to  defense  investigators 
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with  regard  to  his  age  and  background  and  had 
given  differing  estimates  of  distance  from  scene 
of  crime  and  discrepant  versions  of  nature  of 
confrontation,  in  view  of  other  evidence  which 
corroborated  trial  testimony.  Coleman  v.  United 
States,  515  A.2d  439,  1986  D.C.  App.  LEXIS 
518  (1986),  writ  of  certiorari  denied  by  481  U.S. 
1006,  107  S.  Ct.  1631,  95  L.  Ed.  2d  205,  1987 
U.S.  LEXIS  1574,  55  U.S.L.W.  3675  (1987). 

Whether  or  not  witness  made  truly  indepen- 
dent identification  of  defendant  was  factually  a 
matter  of  credibility  which  was  reasonably  re- 
served to  jury  by  trial  judge,  in  prosecution  for 
armed  robbery,  robbery  and  assault  with  a 
dangerous  weapon.  D.C.  Code  §§  22-502,  22- 
2901,  22-3202.  Hill  v.  United  States,  367  A.2d 
110,  1976  D.C.  App.  LEXIS  436  (1976). 

—  Defenses,  questions  of  law  and  fact. 

Evidence  upon  question  whether  defendant 
was  not  guilty  of  robbery  by  reason  of  insanity 
was  sufficient  to  raise  jury  question.  D.C.  Code 
1961,  §  22-2901.  Campbell  v.  U.S.,  307  F.2d 
597,  1962  U.S.  App.  LEXIS  5544  (C.A.D.C. 
1962). 

In  prosecution  for  robbery  and  carrying  a 
dangerous  weapon  wherein  government's  testi- 
mony on  issue  of  insanity  was  offered  by  a 
number  of  lay  witnesses  and  a  qualified  psychi- 
atrist, and  on  part  of  defendant  there  was 
opposing  testimony  both  lay  and  psychiatric, 
issue  of  insanity  was  for  jury.  D.C.  Code  1951, 
§§  22-2901,  22-3204.  Niport  v.  U.S.,  263  F.2d 
901,  1959  U.S.  App.  LEXIS  4439  (C.A.D.C. 
1959). 

Whether  defendant  was  merely  present  at 
scene  of  burglary  and  robbery  at  time  of  of- 
fense, but  did  not  participate  in  it,  was  jury 
question.  D.C.  Code  §§  22-1801(a),  22-2901, 
22-3202.  Franey  v.  United  States,  382  A.2d 
1019,  1978  D.C.  App.  LEXIS  419  (1978). 

—  In  general. 

Discrepancies  between  witnesses  concerning 
their  recollections  as  to  robber's  facial  appear- 
ance and  clothing  and  defendant's  appearance 
as  shown  by  photograph  taken  on  night  of  his 
arrest  did  not  render  identification  evidence  so 
inconsistent  as  to  mandate  postverdict  judg- 
ment of  acquittal.  U.S.  v.  Singleton,  702  F.2d 
1159,  1983  U.S.  App.  LEXIS  29661  (C.A.D.C. 
1983). 

Credibility  of  robbery  victim's  identification 
was  matter  for  the  jury  where  the  trial  court 
detected  no  appreciable  likelihood  of  error  in 
her  attempt  at  identifying  defendant.  United 
States  V.  Jackson,  509  F.2d  499,  1974  U.S.  App. 
LEXIS  5687  (C.A.D.C.  1974). 

"Pickpocketing,"  or  robbery  by  stealth,  is  a 
crime  which,  by  its  very  nature,  is  difficult  of 
proof;  unexplained  possession  plus  suspicious 
circumstances  can  be  submitted  to  sound  dis- 
cretion of  jury.  D.C.  Code  §  22-2901.  Davis  v. 


United  States,  433  F.2d  1222,  1970  U.S.  App. 
LEXIS  8424  (C.A.D.C.  1970). 

Whether  defendant  was  one  of  holdup  men  in 
robbery  of  shoe  store  was  question  for  jury  in 
robbery  and  assault  with  dangerous  weapon 
prosecution.  D.C.  Code§§  22-502,  22-2901. 
United  States  v.  York,  426  F.2d  1191,  1969  U.S. 
App.  LEXIS  10675  (C.A.D.C.  1969). 

Manner  in  which  defendant  came  into  pos- 
session of  robbery  victim's  property  was  ques- 
tion for  jury  in  robbery  prosecution.  U.S.  Const. 
Amend.  4;  D.C.  Code  §  22-2901.  Pendergrast  v. 
United  States,  416  F.2d  776,  1969  U.S.  App. 
LEXIS  9121  (C.A.D.C.  1969),  writ  of  certiorari 
denied  by  395  U.S.  926,  89  S.  Ct.  1782,  23  L.  Ed. 
2d  243,  1969  U.S.  LEXIS  1562  (1969). 

In  robbery  prosecution,  government  made 
out  a  case  sufficient  to  go  to  the  jury.  D.C.  Code 
§  22-2901.  Macklin  v.  United  States,  409  F.2d 
174,  1969  U.S.  App.  LEXIS  8886  (C.A.D.C. 
1969). 

In  robbery  prosecution,  issue  of  identity  of 
defendant  was  one  of  fact  which  trial  court 
properly  submitted  to  jury.  D.C.  Code  1940, 
§  22-2901.  Thompson  v.  U.S.,  188  F.2d  652, 
1951  U.S.  App.  LEXIS  3089  (C.A.D.C.  1951). 

In  prosecution  for  rape  and  robbery,  where 
pistol  which  victim  stated  assailant  used,  cloth- 
ing which  she  said  he  had  stolen  and  money 
which  he  had  taken  were  not  found  in  posses- 
sion of  defendant,  neighbors  testified  to  good 
character  of  defendant  and  to  his  having  a 
night  job  at  which  he  worked  regularly,  and 
thorough  examination  by  police  failed  to  shake 
statement  of  defendant  that  he  had  never  seen 
the  prosecuting  witness  before,  such  circum- 
stances were  important  enough  to  be  called  to 
the  attention  of  the  jury  to  be  weighed  together 
with  evidence  in  support  of  legal  presumption 
of  innocence.  McKenzie  v.  U.S.,  126  F.2d  533, 
1942  U.S.  App.  LEXIS  4206  (1942). 

In  robbery  prosecution,  where  evidence 
showed  that  at  time  of  robbery  bank  was  an 
operating  concern  in  District  of  Columbia  and 
bank  teller  testified  that  he  ascertained  that 
money  was  missing,  that  approximately  $9,030 
was  missing  throughout  the  bank,  and  that  the 
deficit  in  his  drawer  was  $3,304.23  in  the  shape 
of  cash,  the  jury  was  entitled  to  draw  reason- 
able inferences  from  the  facts  proved  and  to 
take  language  at  its  ordinary  meaning  and 
could  take  the  words  "money,"  "cash"  and  "dol- 
lars" to  mean  what  they  ordinarily  mean  in  the 
context  of  business  in  the  District,  that  is, 
money  or  currency  issued  by  lawful  authority 
and  intended  to  pass  and  circulate  as  such,  and 
to  mean  money  having  value.  D.C.  Code  1929, 
T.  6,  §§  34,  362.  Neufield  v.  U.S.,  118  F2d  375, 
1941  U.S.  App.  LEXIS  4014  (1941). 

Whether  defendant  took  victim's  wallet  pre- 
sented question  for  the  jury,  in  robbery  prose- 
cution. Johnson  v.  United  States,  756  A.2d  458, 
2000  D.C.  App.  LEXIS  177  (2000). 
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Surviving  victim's  testimony  that  gunman 
used  word  "wallet"  and  that  he  was  about  to 
transfer  his  billfold  to  his  assailant  when  gun 
went  off  was  sufficient  to  enable  jury  to  con- 
sider count  of  attempted  armed  robbery.  Towles 
V.  United  States,  496  A.2d  560,  1985  D.C.  App. 
LEXIS  436  (1985),  vacated  by  497  A.2d  793, 
1985  D.C.  App.  LEXIS  513  (D.C.  1985),  af- 
firmed by  521  A.2d  651,  1987  D.C.  App.  LEXIS 
311  (D.C.  1987). 

Although  defendant  contended  that  plausible 
interference  could  be  drawn  that  allegedly  sto- 
len wallet  was  lost,  evidence,  including  testi- 
mony by  decoy  officer  that  wallet  was  in  his 
pocket,  was  sufficient,  viewed  in  light  most 
favorable  to  the  Government,  to  present  ques- 
tion for  jury.  Jefferson  v.  United  States,  474 
A.2d  147,  1984  D.C.  App.  LEXIS  367  (1984). 

In  proceeding  in  which  defendants  were  con- 
victed of  attempted  armed  robbery  and  other 
offenses,  evidence  that  defendants  had  crossed 
the  line  from  preparation  to  attempt  was  suffi- 
cient to  warrant  submission  of  that  issue  to 
jury.  Jones  v.  United  States,  386  A.2d  308,  1978 
D.C.  App.  LEXIS  515  (1978),  writ  of  certiorari 
denied  by  444  U.S.  925, 100  S.  Ct.  263,  62  L.  Ed. 
2d  181,  1979  U.S.  LEXIS  3472  (1979). 

Evidence  as  to  defendant's  identification  as 
perpetrator  of  armed  robbery  was  sufficient  to 
create  jury  question  despite  asserted  discrep- 
ancies in  description  of  defendant  given  by 
robbery  victim  and  his  actual  physical  appear- 
ance. D.C.  Code  §§  22-2901,  22-3302.  Anderson 
V.  United  States,  364  A.2d  143,  1976  D.C.  App. 
LEXIS  371  (1976). 

Question  whether  defendants  who  each  had 
his  hand  in  pocket  with  protruding  bulges 
aimed  at  victim's  midsection  and  who  at- 
tempted to  rob  victim  were  guilty  of  assault 
with  intent  to  commit  robbery  was  for  jury.  D.C. 
Code  §  22-501.  Anthony  v.  United  States,  361 
A.2d  202,  1976  D.C.  App.  LEXIS  334  (1976). 

Whether  defendant  and  his  accomplice  in- 
tended to  deprive  off-duty  security  officer  for 
apartment  complex  of  some  property  at  time  he 
was  forced  at  gunpoint  to  submit  to  successive 
searches  by  accomplice  during  robbery  of  rental 
office  of  complex  was  jury  question,  in  prosecu- 
tion for  assault  with  intent  to  commit  robbery 
while  armed,  even  though  nothing  was  taken 
from  victim  and  robbers  apparently  only  in- 
tended to  assure  themselves  that  the  security 
officer  was  not  armed  while  they  were  engaged 
in  stealing  money  of  rental  company  in  contra- 
distinction to  money  or  valuables  of  individual 
employees.  Dowtin  v.  United  States,  330  A.2d 
749,  1975  D.C.  App.  LEXIS  303  (1975). 

—  Sufficiency  of  evidence  to  bring  to  jury, 
questions  of  law  and  fact. 

Evidence  in  prosecution  for  robbery  and  fel- 
ony-murder was  sufficient  to  send  case  to  the 
jury.  D.C.  Code  §§  22-2401,  22-2901.  United 


States  V.  Bolden,  514  F.2d  1301,  1975  U.S.  App. 
LEXIS  14122  (C.A.D.C.  1975). 

Testimony  of  operator  of  coin-operated  laun- 
dry and  dry  cleaning  establishment  that  he  had 
seen  defendant  many  times  before  robbery,  that 
room  was  well  lighted,  and  that  he  had  oppor- 
tunity to  observe  robber  for  about  30  seconds, 
was  sufficient  for  jury  on  issue  of  identity  in 
armed  robbery  prosecution.  D.C.  Code  §§  22- 
502,  22-2901,  22-3202.  United  States  v.  Inge, 
494  F.2d  1102,  1974  U.S.  App.  LEXIS  9695 
(C.A.D.C.  1974). 

Trial  court  did  not  abuse  discretion  in  send- 
ing robbery  cases  to  jury  on  the  uncorroborated 
testimony  of  a  single  witness.  D.C.  Code  §  22- 
2901.  United  States  v.  Telfaire,  469  F.2d  552, 
1972  U.S.  App.  LEXIS  8925  (C.A.D.C.  1972). 

Evidence  that  defendant  was  seen  entering 
getaway  car,  carrying  a  gun,  some  ten  minutes 
before  robbeiy,  accompanied  by  one  of  confessed 
active  perpetrators,  that  someone  drove  get- 
away car,  and  that  defendant  was  seen  with 
two  of  active  robbers  one  day  later  was  suffi- 
cient to  take  to  jury  aiding  and  abetting  case 
against  defendant  for  entering  bank  with  in- 
tent to  commit  robbery  therein,  bank  robbery, 
armed  robbery,  and  assault  with  a  dangerous 
weapon.  18  U.S.C.  §  2113(a);  D.C.  Code  §§  22- 
502,  22-2901,  22-3202.  United  States  v.  Parker, 
442  F.2d  779,  1971  U.S.  App.  LEXIS  11966 
(C.A.D.C.  1971). 

Evidence  in  prosecution  for  robbery  made 
submissible  case.  Sera-Leyva  v.  United  States, 
409  F.2d  160,  1969  U.S.  App.  LEXIS  8885 
(C.A.D.C.  1969). 

Conflicting  evidence  in  robbery  prosecution 
was  sufficient  for  jury.  D.C.  Code  1961,  §  22- 
2901.  Trimble  v.  United  States,  369  F2d  950, 
1966  U.S.  App.  LEXIS  4971  (C.A.D.C.  1966). 

In  prosecution  for  robbery  and  bribery,  evi- 
dence of  defendant's  guilt  was  sufficient  to  take 
the  case  to  the  jury.  Davis  v.  U.S.,  235  F.2d  25, 
1956  U.S.  App.  LEXIS  3813  (C.A.D.C.  1956). 

Although  facts  strongly  suggested  desire  to 
complete  illegal  sale  of  drugs,  there  was  insuf- 
ficient evidence  for  jury  to  find  specific  intent  to 
rob,  as  required  for  convictions  of  felony-mur- 
der while  armed,  assault  with  intent  to  commit 
robbery  while  armed,  and  attempted  robbery 
while  armed.  D.C.  Code  1981,  §§  22-501,  22- 
2401,  22-2902,  22-3202.  Jones  v.  United  States, 
516  A.2d  929,  1986  D.C.  App.  LEXIS  519 
(1987),  writ  of  certiorari  denied  by  481  U.S. 
1054,  107  S.  Ct.  2193,  95  L.  Ed.  2d  848,  1987 
U.S.  LEXIS  2179,  55  U.S.L.W.  3776  (1987). 

While  victim  of  armed  robbery  could  not 
actually  see  defendant  taking  money  from  safe, 
fact  that  $350  in  cash  ordinarily  placed  in  safe 
by  night  manager  as  matter  of  daily  routine 
before  going  off  duty  was  found  to  be  missing 
after  defendant  had  gained  access  to  safe,  was 
sufficient  evidence  to  warrant  jury  inference 
that  defendant  had  removed  it.  D.C.  Code  1981, 
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§§  22-2201,  22-2901,  22-3202.  Colbert  v. 
United  States,  471  A.2d  258,  1984  D.C.  App. 
LEXIS  302  (1984). 

Evidence  in  prosecution  for  armed  robbery 
was  sufficient  for  jury.  D.C.  Code§§  22-2901, 
22-3202.  Glass  v.  United  States,  395  A.2d  796, 
1978  D.C.  App.  LEXIS  369  (1978). 

Evidence  supported  submission  to  jury  of 
case  in  which  defendants  were  charged  with 
armed  kidnapping,  armed  rape,  armed  robbery 
and  carrjdng  pistol  without  a  license.  D.C.C.E 
§§  22-2101,  22-2801,  22-2901,  22-3202,  22- 
3204.  Smith  v.  United  States,  389  A.2d  1356, 
1978  D.C.  App.  LEXIS  399  (1978),  writ  of 
certiorari  denied  by  439  U.S.  1048,  99  S.  Ct. 
726,  58  L.  Ed.  2d  707,  1978  U.S.  LEXIS  4242 

(1978)  . 

Evidence  in  prosecution  for  kidnapping  and 
armed  robbery  was  sufficient  to  withstand  both 
defendant's  motion  for  acquittal  after  Govern- 
ment rested  and  her  motion  for  acquittal  after 
both  sides  had  rested.  D.C.  Code  §§  22-2101, 
22-2901,  22-3202.  Sinclair  v.  United  States,  388 
A.2d  1201,  1978  D.C.  App.  LEXIS  490  (1978), 
writ  of  certiorari  denied  by  439  U.S.  1118,  99  S. 
Ct.  1026,  59  L.  Ed.  2d  77,  1979  U.S.  LEXIS  517 

(1979)  . 

Whether  occupants  of  automobile,  in  which 
coat  and  money  taken  in  armed  robbery  were 
found,  were  guilty  of  the  robbery  was  question 
for  trier  of  fact;  thus  motion  for  judgment  of 
acquittal  was  properly  denied.  Irby  v.  United 
States,  342  A.2d  33,  1975  D.C.  App.  LEXIS  414 
(1975). 

Submission  of  robbery  case  to  jury  was  war- 
ranted by  evidence  even  though  one  eyewitness 
picked  person  other  than  defendant  in  lineup 
held  approximately  eight  months  after  the  in- 
cident. Marshall  v.  United  States,  340  A.2d  805, 
1975  D.C.  App.  LEXIS  423  (1975). 

Review. 

—  Determination  and  disposition,  review. 

A  remand  was  necessary  to  determine 
whether  the  district  court  denied  probation  on 
ground  that  the  Federal  Probation  Act,  forbid- 
ding probation  in  the  case  of  an  offense  punish- 
able by  death  or  life  imprisonment,  applied  to  a 
conviction  in  the  district  court  solely  of  an 
offense  under  the  District  of  Columbia  Code,  or 
on  ground  that,  by  reference  to  the  terms  of  the 
Code  under  which  probation  was  sentencing 
option  available,  it  was  within  its  discretion 
under  all  the  circumstances  to  deny  probation. 
18  U.S.C.  §  2255;  18  U.S.C.  §  3651;  D.C.  Code 
1973,  §§  11-502(3),  22-2901,  22-3202;  26  U.S.C. 
§  5861(d).  United  States  v.  Garnett,  653  F.2d 
558,  1981  U.S.  App.  LEXIS  14304  (C.A.D.C. 
1981). 

Where  concurrent  sentences  imposed  on  each 
conviction  for  assault  with  a  dangerous  weapon 
were  adjudged  to  run  concurrently  with  bur- 


glary and  armed  robbery  convictions,  no  re- 
mand for  resentencing  was  necessary  on  vaca- 
tion of  convictions  for  assault  with  a  dangerous 
weapon.  D.C.  Code  §§  22-502,  22-2901,  22- 
3202.  United  States  v.  Kearney,  498  F.2d  61, 
1974  U.S.  App.  LEXIS  8584  (C.A.D.C.  1974). 

Where  trial  court  denied  defendant's  motion 
for  an  order  for  a  lineup  at  which  he  could  test 
ability  of  two  witnesses  to  identify  him  in 
unsuggestive  circumstances  and,  though  there 
was  no  misstatement  as  such,  prosecutor's 
statements  gave  impression  that  there  were 
two  eyeball  witnesses  for  each  of  the  robberies, 
and  prosecutor  failed  to  say  there  was  only  one 
witness  from  each  robbery,  and  person  who 
failed  to  identify  defendant  at  lineup  was  only 
person  who  witnessed  both  robberies  and  the 
only  government  witness  to  first  robbery  was 
"prodded"  to  make  an  identification  at  a  palpa- 
bly over-suggestive  showup,  interest  of  justice 
would  best  be  served  by  remanding  case  to  trial 
court  for  further  determination  of  what  ought 
to  be  done.  D.C.  Code  §  22-2901.  United  States 
V.  Caldwell,  465  F2d  669,  1972  U.S.  App. 
LEXIS  8924  (C.A.D.C.  1972). 

Conviction  for  robbery  and  assault  with  a 
dangerous  weapon  was  remanded  for  determi- 
nation whether  new  trial  was  warranted  on 
ground  of  ineffective  assistance  of  counsel 
where  counsel  was  not  appointed  until  almost 
one  year  after  offense,  counsel  was  appointed 
slightly  more  than  one  month  before  trial,  al- 
though counsel's  failure  to  appear  on  date  case 
was  first  set  was  allegedly  due  to  misunder- 
standing case  was  not  removed  from  ready 
calendar,  and  it  was  alleged  that  counsel  had 
inadequate  time  in  which  to  obtain  specified 
physical  evidence  and  interview  specified  wit- 
nesses. D.C.  Code  §§  22-2901,  22-502.  United 
States  V.  Weaver,  422  F2d  711,  1970  U.S.  App. 
LEXIS  11108  (C.A.D.C.  1970). 

Where  evidence  was  sufficient  to  sustain  con- 
viction of  unauthorized  use  of  automobile  but 
court  had  doubts  as  to  its  sufficiency  to  support 
convictions  for  robbery  and  for  transporting 
stolen  vehicle  across  state  line  in  violation  of 
Dyer  Act,  sentence  of  youthful  offenders  under 
Federal  Youth  Corrections  Act  would  be  af- 
firmed in  interest  of  justice  as  judgment  en- 
tered following  conviction  of  unauthorized  use 
but  limited  to  that  conviction.  D.C.  Code  §§  22- 
2204,  22-2901;  18  U.S.C.  §§  2312,  5010(b), 
5017;  18  U.S.C.  §  2106.  Kee  v.  United  States, 
418  F2d  465,  1969  U.S.  App.  LEXIS  13035 
(C.A.D.C.  1969). 

Allegations  of  lack  of  probable  cause  for  de- 
fendants' arrest  were  not  sufficient  to  warrant 
remand  for  hearing  on  that  issue,  where  only 
attack  on  arrest  related  to  reliability  of  infor- 
mant upon  whose  lead  defendants  were  ar- 
rested for  robbery  and  informant's  reliability 
had  been  established  at  a  hearing  in  a  related 
case.  D.C.  Code  1961,  §  22-2901;  Fed.Rules 
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Crim.Proc.  rule  5(a),  18  U.S.C.  Cooper  v.  United 
States,  331  F.2d  776,  1963  U.S.  App.  LEXIS 
3524  (C.A.D.C.  1963),  writ  of  certiorari  denied 
by  379  U.S.  865,  85  S.  Ct.  131,  13  L.  Ed.  2d  68, 
1964  U.S.  LEXIS  758  (1964). 

Where  at  time  of  sentence  upon  robbery  con- 
viction defendant  stated  to  court  that  he  was 
"under  a  psychiatrist  for  one  year"  in  1935,  that 
he  "had  a  mental  disorder  from  1952,"  that  he 
was  "under  a  doctor  in  the  state  prison  at 
Trenton"  in  1952,  and  that  all  but  63  days  of  the 
past  31  years,  since  he  was  19  years  old,  he  had 
spent  in  various  prisons,  and  court  imposed  the 
maximum  penalty  without  responding  to  defen- 
dant's request  for  a  mental  examination  prior 
to  sentence,  case  would  be  remanded  to  district 
court  for  reconsideration  of  the  sentence.  D.C. 
Code  1961,  §§  22-2901,  24-101,  24-106,  24-301; 
Fed.Rules  Crim.Proc.  rule  32(c),  18  U.S.C. 
Leach  v.  United  States,  320  F.2d  670,  1963  U.S. 
App.  LEXIS  5479  (C.A.D.C.  1963),  affirmed  by 
353  F.2d  451, 122  U.S.  App.  D.C.  280, 1965  U.S. 
App.  LEXIS  4082  (1965). 

Where  defendant,  who  had  been  sentenced 
on  first  indictment  from  two  to  six  years,  on 
each  of  four  counts  in  second  indictment  from 
one  to  three  years,  with  such  sentences  to  take 
effect  consecutively  with  one  another  and  with 
sentence  on  first  indictment,  and  on  third  in- 
dictment from  one  to  three  years  concurrently 
with  the  other  sentences,  had  actually  pleaded 
guilty  only  to  one  count  in  each  of  the  three 
indictments.  Court  of  Appeals  would  set  aside 
sentence  on  second  indictment  except  as  to  one 
sentence  from  one  to  three  years,  and,  as  to  first 
indictment,  district  court  could  resentence  de- 
fendant in  view  of  fact  that  existing  sentence 
was  a  general  one  covering  two  counts.  18 
U.S.C.  §  2255;  D.C.  Code  1951,  §§  22-2901, 
22-2902.  Campbell  v.  U.S.,  258  F.2d  160,  1958 
U.S.  App.  LEXIS  4604  (C.A.D.C.  1958). 

Though  jury  was  not  warranted  on  evidence 
in  failing  to  entertain  reasonable  doubt  that 
except  for  diseased  mental  condition  defendant 
would  have  committed  robberies.  Court  of  Ap- 
peals would  not  direct  that  defendant  be  acquit- 
ted by  reason  of  insanity,  but  would  remand  for 
new  trial,  where  testimony  of  expert  who  had 
not  testified  at  second  trial  would  be  available 
at  retrial,  resolvable  ambiguities  existed  in 
testimony,  and  dearth  of  prosecution's  nonmed- 
ical testimony,  might  be  overcome.  D.C.  Code 
1951,  §§  14-308,  22-2901,  24-301.  Douglas  v. 
U.S.,  239  R2d  52,  1956  U.S.  App.  LEXIS  4124 
(C.A.D.C.  1956). 

Denial  of  defendant's  motion  for  new  trial  of 
armed  robbery  case  was  properly  before  the 
Court  of  Appeals  for  review;  case  was  twice 
remanded  to  the  trial  court  to  determine  admis- 
sibility of  voice  exemplars  proffered  by  defen- 
dant, and  defendant's  contention  was  that  po- 
lice's tape  of  the  robbery  was  improperly 
admitted  on  ground  he  was  not  allowed  to 


submit  his  own  tape  for  comparison  purposes, 
and  this  argument  was  not  available  until  after 
the  trial  court's  order  on  second  remand.  Taylor 
V.  United  States,  759  A.2d  604,  2000  D.C.  App. 
LEXIS  221  (2000). 

Although  defendant  was  convicted  of  first- 
degree  burglary  while  armed,  first-degree  bur- 
glary, armed  robbery,  robbery  and  assault  with 
dangerous  weapon,  convictions  for  three  lesser 
offenses  of  first-degree  burglary,  robbery  and 
assault  with  dangerous  weapon  must  be  va- 
cated on  basis  that  they  were  lesser  included 
offenses  of  first-degree  burglary  while  armed 
and  armed  robbery.  D.C.  Code  §§  22-502,  22- 
1801(a),  22-2901,  22-3202.  Franey  v.  United 
States,  382  A.2d  1019,  1978  D.C.  App.  LEXIS 
419  (1978). 

Even  if  codefendant  was  granted  a  new  trial 
on  ground  of  insanity  and  was  acquitted  on  that 
ground,  defendant's  conviction  for  aiding  and 
abetting  felony-murder  would  not  be  reversed 
for  that  reason,  where  killing  was  committed  by 
codefendant  in  furtherance  of  a  robbery.  D.C. 
Code  §§  22-2401,  22-2901.  Shanahan  v.  United 
States,  354  A.2d  524,  1976  D.C.  App.  LEXIS 
501  (1976). 

—  In  generaL 

Appeal  from  robbery  conviction  of  defendant, 
who  alleged,  inter  alia,  error  in  admission  of 
defense  witness'  robbery  conviction,  in  admis- 
sion of  defense  witness'  prior  statement,  and  in 
giving  of  certain  instruction  on  reasonable 
doubt,  and  that  evidence  was  insufficient  to 
sustain  conviction,  was  appropriate  for  disposi- 
tion without  oral  argument,  notwithstanding 
contention  that  there  was  constitutional  right 
to  oral  argument  on  appeal.  D.C.  Code  §  22- 
2901;  U.S.Dist.Ct.  Rules,  Dist.  of  Col.  General 
Rule  11(e);  U.S.  Const.  Amend.  5.  United  States 
V.  Baber,  447  F2d  1267,  1971  U.S.  App.  LEXIS 
8861  (C.A.D.C.  1971),  writ  of  certiorari  denied 
by  404  U.S.  957,  92  S.  Ct.  324,  30  L.  Ed.  2d  274, 
1971  U.S.  LEXIS  452  (1971). 

If,  when  all  is  said  and  done,  the  conviction  is 
sure  that  the  error  did  not  influence  the  jury,  or 
had  but  very  slight  effect,  the  verdict  and  the 
judgment  should  stand,  except  perhaps  where 
the  departure  is  from  a  constitutional  norm  or  a 
specific  command  of  congress;  but  if  one  cannot 
say,  with  fair  assurance,  after  pondering  all 
that  happened  without  stripping  the  erroneous 
action  from  the  whole,  that  the  judgment  was 
not  substantially  swayed  by  the  error,  it  is 
impossible  to  conclude  that  substantial  rights 
were  not  affected.  Odemns  v.  United  States,  901 
A.2d  770,  2006  D.C.  App.  LEXIS  352  (2006). 

Evidence  in  prosecution  for  robbery  was  not 
sufficient  to  conclude  that  there  was  breach  of 
such  substance  of  agreement  between  prosecu- 
tor and  defense  counsel  that  lineup  identifica- 
tion would  only  be  used  on  two  unrelated 
charges  so  as  to  require  Court  of  Appeals  to 
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take  hold  of  situation  under  supervisory  power. 
D.C.  Code  §  22-2901.  Dublin  v.  United  States, 
388  A.2d  461,  1978  D.C.  App.  LEXIS  529 
(1978). 

—  Juvenile  proceedings,  review. 

Where  prosecution  of  juvenile  in  juvenile 
court  proceeded  before  judge  without  jury,  court 
did  not  commit  reversible  error  when  it  refused 
to  grant  juvenile  separate  trial  after  hearing 
witness  testify  that  juvenile's  corespondent  had 
implicated  him  in  corespondent's  statements 
about  burglary  for  which  juvenile  was  being 
tried.  D.C.  Code  §§  22-501,  22-1801,  22-2901. 
In  re  W.,  370  A.2d  1333,  1977  D.C.  App.  LEXIS 
430  (1977). 

In  proceeding  in  which  juvenile  was  adjudged 
to  have  committed  robbery,  refusal  to  strike 
testimony  of  complaining  witness  when  police 
officer  was  unable  to  produce  his  notes  of  an 
interview  with  witness  was  not  reversible  error, 
in  that  such  "rough"  and  "almost  illegible"  notes 
did  not  constitute  a  "statement"  within  purview 
of  Jencks  Act.  D.C.  Code  §  22-2901;  18  U.S.C. 
§§  3500,  3500(e)(l,  5).  In  re  A.B.H.,  343  A.2d 
573,  1975  D.C.  App.  LEXIS  233  (1975). 

—  Presentation    and    reservation  of 
grounds  for  review. 

Contention  that  it  was  improper  for  defen- 
dant to  be  convicted  and  sentenced  on  both 
counts  I  which  charged  under  federal  mail 
robbery  statute  with  assaulting  post  office  cus- 
todian with  intent  to  rob  him,  and  count  II 
under  District  of  Columbia  robbery  and  crime 
of  violence  statute  with  robbing  the  custodian 
because  the  assault  charged  in  count  I 
"merged"  with  completed  robbery  charged  in 
count  II  would  be  considered  by  Court  of  Ap- 
peals even  though  issue  was  not  raised  in  trial 
court.  18  U.S.C.  §  2114;  D.C.  Code  §§  22-2901, 
22-3201,  22-3202.  United  States  v.  Spears,  449 
F.2d  946,  1971  U.S.  App.  LEXIS  11849 
(C.A.D.C.  1971). 

Question  concerning  defendants'  financial 
condition  in  prosecution  for  robbery,  though 
error,  did  not  require  reversal  where  one  defen- 
dant did  not  object  at  trial  and  other  defendant 
did  not  object  that  it  resulted  in  prejudice  until 
after  line  of  questioning  had  been  completed. 
D.C.  Code  §  22-2901.  Davis  v.  United  States, 
409  F.2d  453,  1969  U.S.  App.  LEXIS  8887 
(C.A.D.C.  1969). 

Issues  as  to  whether  trial  court  erred  in 
permitting  prosecutor  to  impeach  defendant 
with  cross-examination  respecting  prior  convic- 
tion of  assault  and  in  permitting  prosecutor  to 
impeach  defense  witness  with  cross-examina- 
tion respecting  her  chastity  would  not  be  no- 
ticed for  the  first  time  on  appeal  from  convic- 
tion for  assault  with  intent  to  commit  robbery. 
D.C.  Code  §§  22-501,  22-2901.  Green  v.  United 


States,  397  F.2d  643,  1968  U.S.  App.  LEXIS 
7151  (C.A.D.C.  1968). 

Case  wherein  defendant  was  convicted  of 
robbery,  resting  upon  admission  of  evidence 
claimed  on  appeal  to  have  been  inadmissible, 
was  not  one  calling  for  exercise  of  reviewing 
court's  discretion  under  rule  permitting  rever- 
sal for  plain  error  not  brought  to  attention  of 
trial  court.  Fed. Rules  Crim.Proc.  rule  52(b); 
D.C.  Code  1961,  §  22-2901.  Baxter  v.  United 
States,  337  R2d  547,  1964  U.S.  App.  LEXIS 
4643  (C.A.D.C.  1964). 

Where  there  was  no  suggestion  of  coercion, 
with  respect  to  defendant's  oral  admissions  to 
the  police  or  any  factor  making  it  appropriate 
for  the  appellate  court  to  reach  the  question  of 
admissibility  despite  the  absence  of  objection, 
the  matter  was  not  reviewable.  D.C.  Code  1951, 
§  22-2901.  Gilliam  v.  U.S.,  257  R2d  185,  1958 
U.S.  App.  LEXIS  4467  (C.A.D.C.  1958). 

Defendant,  who  specifically  objected  to  first 
two  prosecution  witnesses  on  ground  that  each 
witness  could  not  remember  anything,  pre- 
served for  review  issue  that  prosecutor  should 
not  have  called  both  witnesses  in  prosecution 
for  armed  robbery,  assault  with  intent  to  kill 
while  armed,  assault  with  dangerous  weapon, 
assault  with  intent  to  commit  robbery  while 
armed,  and  carrying  pistol  without  license. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

Defendant's  failure  to  raise  before  trial  court 
in  support  of  motion  to  sever  two  robbery  pros- 
ecutions justified  decision  of  Court  of  Appeals 
not  to  consider  arguments.  D.C.  Code  1981, 
§§  22-501,  22-502,  22-2901,  22-3202,  22-3204; 
Criminal  Rule  8(a).  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

Ordinarily,  question  for  review  would  have 
been  whether,  viewing  evidence  in  light  most 
favorable  to  Government,  prosecution  had  pro- 
duced sufficient  evidence  from  which  reason- 
able minds  could  find  guilt  beyond  a  reasonable 
doubt,  but  where  defendant  failed  to  make  a 
motion  for  judgment  of  acquittal  at  trial.  Court 
of  Appeals'  review  of  his  armed  robbery  convic- 
tion was  limited  to  whether  there  had  been  a 
"manifest  error"  or  "serious  injustice."  D.C. 
Code§§  22-2901,  22-3202.  Fitzhugh  v.  United 
States,  415  A.2d  548,  1980  D.C.  App.  LEXIS 
304  (1980). 

In  prosecution  wherein  defendant  and  code- 
fendant  were  charged  with  armed  robbery  and 
evidence  against  both  defendants  was  essen- 
tially the  same,  and  both  men  offered  defense  of 
alibi,  court  would  not  have  had  to  sever  trial 
even  if  defense  counsel  had  requested  it,  and 
failure  to  sever  trial  sua  sponte  did  not  amount 
to  plain  error.  D.C.  Code  §§  22-2901,  22-3202. 
Cunningham  v.  United  States,  408  A.2d  1240, 
1979  D.C.  App.  LEXIS  508  (1979). 

—  Scope  of  review. 

Where  concurrent  sentences  raised  substan- 
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tial  question,  whether  Congress  intended  Fed- 
eral sentence  to  be  cumulative  to  sentence  for 
state  violation  for  what  was  factually  same 
offense,  Federal  sentence  would  be  vacated 
without  deciding  question,  since  this  course 
would  not  result  in  overriding  needs  of  govern- 
ment, and  interests  of  justice  would  be  served 
by  avoiding  substantial  time  and  effort  re- 
quired for  deciding  question  and  by  devoting 
limited  resources  of  courts  confronted  with  ev- 
er-mounting dockets  to  determination  of  issues 
that  must  be  decided.  D.C.  Code  §  22-2901;  18 
U.S.C.  §§  2112,  5010(c);  18  U.S.C.  §  2106. 
United  States  v.  Hooper,  432  F.2d  604,  1970 
U.S.  App.  LEXIS  10426  (C.A.D.C.  1970). 

Court  of  Appeals  would  decline  to  apply  the 
plain  error  standard  of  review  to  defendant's 
claim  that  evidence  was  insufficient  to  support 
robbery  conviction,  though  defendant  never 
asked  for  a  judgment  of  acquittal,  where  code- 
fendant  at  trial  objected  to  the  sufficiency  of  the 
evidence,  the  evidence  presented  was  the  same 
as  to  both  codefendants  under  an  aiding  and 
abetting  theory,  and  the  trial  court  fully  consid- 
ered the  issue.  Johnson  v.  United  States,  756 
A.2d  458,  2000  D.C.  App.  LEXIS  177  (2000). 

Where  defendant  made  unsuccessful  motion 
to  acquit  him  of  armed  robbery,  arguing  that 
government  had  failed  to  prove  that  anything 
of  value  was  taken  in  gang  attack  upon  victim, 
entry  of  a  verdict  finding  him  guilty  as  aider 
and  abettor  of  lesser  included  offense  of  assault 
with  intent  to  commit  robbery  accomplished 
same  result;  thus,  any  assertion  of  error  in 
denial  of  motion  to  acquit  was  moot.  D.C.  Code 
1981,  §§  22-501,  22-2901,  22-3202.  In  re 
T.H.B.,  670  A.2d  895,  1996  D.C.  App.  LEXIS  6 
(1996). 

Claimed  error  in  imposing  consecutive  sen- 
tences for  robbery  and  felony-murder  and  in 
imposing  additional  consecutive  sentences  was 
rendered  moot  by  resentencing  during  pen- 
dency of  appeal.  D.C.  Code  1973,  §§  22-2401, 
22-2901,  22-3202,  22-3202(a)(2).  Turner  v. 
United  States,  443  A.2d  542,  1982  D.C.  App. 
LEXIS  307  (1982). 

Fact  that  defendant's  theory  of  defense  in 
prosecution  for  armed  robbery  was  inconsistent 
with  defendant's  request  for  instruction  on 
lesser  included  offense  of  petit  larceny  did  not 
bar  appellate  consideration  of  whether  refusal 
to  give  instruction  on  lesser  offense  was  error. 
D.C.  Code  §§  22-2202,  22-2901.  Dublin  v. 
United  States,  388  A.2d  461,  1978  D.C.  App. 
LEXIS  529  (1978). 

—  Standard  of  review,  review. 

Sentence  of  210  months  for  possession  of 
firearm  and  ammunition  by  convicted  felon  as 
armed  career  criminal  was  not  plain  error 
based  on  defendant's  claim  that,  under  law  of 
District  of  Columbia,  prior  conviction  for  rob- 
bery was  not  necessarily  violent  offense  since  it 


could  have  involved  theft  achieved  through 
stealth  or  snatching;  defendant's  sentence  was 
result  of  plea  agreement  pursuant  to  which 
government  agreed  to  dismissal  of  other 
charges  punishable  by  25  years  in  prison. 
United  States  v.  Whichard,  304  Fed.Appx.  887, 
2008  U.S.  App.  LEXIS  25645  (C.A.D.C.  2008). 

Search  and  seizure. 

Where  defendant's  car  fitted  description 
given  by  accomplice  and  another  witness  and 
was  found  in  vicinity  of  defendant  who  met 
description  given  by  the  accomplice,  and  where 
defendant  voluntarily  surrendered  his  keys  to 
police  and  they  fitted  car,  tying  car  to  evidence 
of  its  use,  there  was  probable  cause  for  seizure 
of  the  car,  and  police  could  either  seize  and  hold 
car  or  make  immediate  warrantless  search,  and 
where  it  was  difficult  to  make  detailed  search  of 
car  where  it  was  found,  subsequent  search  at 
station  house,  24  hours  later,  was  reasonable; 
police  had  duty  to  act  as  quickly  as  possible  to 
obtain  evidence  that  might  exonerate  or  incrim- 
inate, and  there  were  thus  exigent  circum- 
stances. D.C.  Code  §§  22-2901,  22-3202. 
United  States  v.  Lee,  509  F.2d  400,  1974  U.S. 
App.  LEXIS  5476  (C.A.D.C.  1974),  writ  of  cer- 
tiorari denied  by  420  U.S.  1006,  95  S.  Ct.  1451, 
43  L.  Ed.  2d  765,  1975  U.S.  LEXIS  1180  (1975). 

Where  officer  had  probable  cause  to  arrest 
defendant  for  crime  of  robbery,  trial  court  cor- 
rectly refused  to  suppress  victim's  wallet, 
which  was  found  by  police  in  police  car  in  which 
defendant  was  being  transported  upon  his  ap- 
prehension shortly  after  crime.  D.C.  Code  §  22- 
2901.  United  States  v.  Horton,  440  F.2d  253, 
1971  U.S.  App.  LEXIS  11392  (C.A.D.C.  1971). 

In  prosecution  for  robbery,  defendant  was  not 
entitled  to  suppression  of  gun  which  was  taken 
from  defendant's  automobile  after  his  arrest  by 
police  upon  a  warrant.  D.C.  Code  1951,  §  22- 
2901.  Bennett  v  U.S.,  249  F2d  505,  1957  U.S. 
App.  LEXIS  4027  (C.A.D.C.  1957). 

Exigency  existed  justifying  police  officers 
breaking  into  residence  using  battering  ram 
only  five  seconds  after  they  knocked  and  an- 
nounced that  they  were  police  officers  executing 
search  warrant,  where  police  officers  arrived  at 
residence  knowing  that  defendant  was  sus- 
pected of  committing  as  many  as  12  robberies 
using  Uzi-type  weapon,  that  defendant  had 
used  weapon  to  take  human  shield  to  insure 
safe  escape  after  committing  latest  robbery, 
that  Uzi  had  been  seen  on  premises  within  past 
24  hours,  and  officers'  knock  and  announce- 
ment of  their  authority  and  purpose  was  met 
with  silence  even  though  they  had  seen  lights 
and  heard  voices  inside  home.  D.C.  Code  1981, 
§§  22-2901,  22-3202,  22-3204(b),  23-524,  23- 
524(a),  33-565(g);  U.S.  Const.Amend.  4;  18 
U.S.C.  §  3109.  Culp  V.  United  States,  624  A.2d 
460,  1993  D.C.  App.  LEXIS  114  (1993). 
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Test  for  whether  exigent  circumstances  ex- 
isted justifying  officers  breaking  into  residence 
only  five  seconds  after  they  knocked  and  an- 
nounced their  authority  and  purpose  is  how 
reasonable  and  experienced  officer  would  re- 
spond under  same  circumstances.  D.C.  Code 
1981,  §§  22-2901,  22-3202,  22-3204(b),  23-524, 
23-524(a),  33-565(g);  U.S.  Const.Amend.  4;  18 
U.S.C.  §  3109.  Gulp  V.  United  States,  624  A.2d 
460,  1993  D.C.  App.  LEXIS  114  (1993). 

Sentence  and  punishment. 

Remand  was  required  for  reconsideration  of 
whether  prior  conviction  for  attempted  robbery 
under  District  of  Columbia  law  was  properly 
classified  as  "crime  of  violence"  for  purposes  of 
Sentencing  Guidelines  provision  governing 
base  offense  levels  for  firearm  offenses,  given 
that  defendant  had  pleaded  guilty  to  attempted 
robbery  as  lesser  included  offense  and  statutory 
definition  of  attempted  robbery  included  nonvi- 
olent conduct;  district  court  erred  in  relying 
solely  on  indictment  to  determine  conviction's 
classification.  U.S.S.G.  §§  2K2.1,  4B1.2(1),  18 
U.S.C.;  D.C.  Code  1981,  §§  22-2901,  22-2902. 
United  States  v.  Hill,  131  R3d  1056,  1997  U.S. 
App.  LEXIS  35965  (C.A.D.C.  1997). 

Inasmuch  as  assault  with  a  dangerous 
weapon  is  included  in  armed  robbery,  and  de- 
fendant was  convicted  of  both  offenses,  judg- 
ments and  sentences  for  assault  with  a  danger- 
ous weapon  were  required  to  be  vacated. 
United  States  v  Anderson,  490  F.2d  785,  1974 
U.S.  App.  LEXIS  10723  (C.A.D.C.  1974). 

Trial  court  did  not  err  in  refusing  sentencing 
under  Youth  Corrections  Act  to  defendant  who 
had  past  history  of  crime,  who  showed  no 
remorse  at  murder,  and  who  had  previously 
been  sentenced  under  the  Act  but  escaped  from 
custody  18  U.S.C.  §  5005  et  seq.;  D.C.  Code 
§§  22-2401,  22-2901.  United  States  v  Butler, 
481  F.2d  531,  1973  U.S.  App.  LEXIS  9158 
(C.A.D.C.  1973). 

Where  20-year-old  defendant's  prior  sentence 
was  served  without  services  of  youth  center, 
section  5010(e)  report  indicated  that  defen- 
dant's feeling  of  inadequacy  lay  with  his  inabil- 
ity, due  to  lack  of  marketable  skills,  to  support 
himself  and  his  family,  reasons  suggested  in 
report  for  imposition  of  adult  sentence  for  rob- 
bery without  a  weapon  were  that  defendant 
was  a  "rather  street-wise  individual"  and  that 
he  had  failed  to  prove  himself  because  he  was 
on  Youth  Act  probation  when  arrested  and  trial 
judge  failed  to  state  any  independent  reasons 
for  imposing  adult  sentence,  sentence  was  re- 
quired to  be  vacated  and  case  remanded  for 
reconsiderations  of  Youth  Corrections  Act  treat- 
ment; section  5010(e)  report  failed  to  provide 
adequate  reasons  for  denial  of  such  treatment. 
18  U.S.C.  §  5010(a-e);  D.C.  Code  §  22-2901. 
United  States  v  Phillips,  479  F.2d  1200,  1973 
U.S.  App.  LEXIS  9907  (C.A.D.C.  1973). 


Court  of  Appeals  would  consider  claim  that  it 
was  improper  for  defendant  to  be  convicted  and 
sentenced  on  both  counts  I  which  charged  un- 
der federal  mail  robbery  statute  the  assault  of 
post  office  custodian  with  intent  to  rob  him,  and 
count  II  which  charged  under  District  of  Co- 
lumbia statutes  the  robbing  of  custodian,  not- 
withstanding fact  that  defendant  received  con- 
current sentences,  because  of  possible  harmful 
effect  on  defendant  of  myriad  collateral  conse- 
quences of  an  improper  double  felony  convic- 
tion and  desirability  of  having  such  issue  set- 
tled. 18  U.S.C.  §  2114;  D.C.  Code  §§  22-2901, 
22-3201,  22-3202.  United  States  v.  Spears,  449 
F.2d  946,  1971  U.S.  App.  LEXIS  11849 
(C.A.D.C.  1971). 

Prior  conviction  under  District  of  Columbia's 
pick-pocketing  statute  was  violent  felony  under 
statute  requiring  15-year  mandatory  minimum 
term  on  subsequent  conviction  for  possession  of 
firearm  by  felon,  even  though  pick-pocketing 
conviction  resulted  from  stealthy  seizure  of 
another's  property  rather  than  use  of  physical 
force;  risk  of  confrontation  was  great.  18  U.S.C. 
§  924(e),  (e)(2)(B)(ii);  D.C.  Code  1981,  §  22- 
2901.  United  States  v  Mobley,  818  F.  Supp.  164, 
1993  U.S.  Dist.  LEXIS  5319  (1993),  affirmed  by 
40  F.3d  688,  1994  U.S.  App.  LEXIS  33131,  142 
A.L.R.  Fed.  733  (4th  Cir.  Va.  1994). 

Where  21-year-old  defendant  had  had  num- 
ber of  contacts  with  authorities,  had  been  con- 
tinuously involved  in  program  designed  to  as- 
sist him  in  making  proper  social  adjustment 
and  had  not  responded,  had  been  arrested  on 
felony-murder,  second-degree  murder,  armed 
robbery  and  robbery  charges  while  on  proba- 
tion for  another  charge  seven  months  earlier 
and  social  worker  at  children's  center  had  rec- 
ommended that  his  commitment  to  the  depart- 
ment be  set  aside  and  defendant  apparently 
had  been  on  drugs  for  some  time,  it  was  more 
appropriate  to  sentence  defendant,  on  guilty 
plea  to  robbery  charge,  under  the  applicable 
penalty  provision  rather  than  under  the  Fed- 
eral Youth  Corrections  Act.  D.C.  Code  §  22- 
2901;  18  U.S.C.  §  5005  et  seq.  United  States  v 
Ward,  337  F.  Supp.  185,  1971  U.S.  Dist.  LEXIS 
10738  (1971). 

Order  resentencing  defendant  to  61  years  to 
life  for  numerous  crimes  related  to  robbery  of 
jewelry  store  was  not  an  abuse  of  discretion;  the 
sentence  was  within  the  statutory  limits,  and 
there  was  no  evidence  that  the  new  sentence 
was  based  on  false  or  misleading  evidence. 
Saunders  v  United  States,  975  A.2d  165,  2009 
D.C.  App.  LEXIS  241  (2009),  writ  of  certiorari 
denied  by  558  U.S.  1083,  130  S.  Ct.  815,  175  L. 
Ed.  2d  572,  2009  U.S.  LEXIS  8837,  78  U.S.L.W. 
3340  (2009),  dismissed  by  859  F.  Supp.  2d  78, 
2012  U.S.  Dist.  LEXIS  65371  (D.D.C.  2012). 

Statute  imposing  increased  penalty  for  con- 
viction of  assault  with  intent  to  commit  robbery 
does  not  require  that  person  assaulted  and 
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intended  robbery  victim  be  the  same.  D.C.  Code 
1981,  §  22-501.  Moore  v.  United  States,  508 
A.2d  924,  1986  D.C.  App.  LEXIS  319  (1986). 

Armed  robbery  and  assault  with  intent  to 
commit  robbery  while  armed  were  armed 
"crimes  of  violence"  within  statute  prescribing 
mandatory  minimum  sentence  for  such  crimes. 
D.C.  Code  §§  22-3201,  33-3202,  22-3202(a)(2). 
United  States  v.  Hilliard,  366  A.2d  437,  1976 
D.C.  App.  LEXIS  413  (1976). 

Under  statute  providing  for  punishment  of 
one  who  commits  crime  of  violence  while 
"armed  with  or  having  readily  available  any 
pistol  or  firearm  (or  imitation  thereof)  or  other 
dangerous  or  deadly  weapon,"  an  "imitation"  or 
blank  pistol  is  to  be  considered  a  "dangerous  or 
deadly  weapon."  D.C.  Code§§  22-2901,  22- 
3202.  Meredith  v.  United  States,  343  A.2d  317, 
1975  D.C.  App.  LEXIS  225  (1975). 

Trial  court's  clearly  stated  reasons  for  not 
sentencing  juvenile  defendant  to  Federal  Youth 
Corrections  Act  sentence,  which  included  spe- 
cific finding  that  defendant  would  not  benefit 
from  programs  available  under  Act,  constituted 
rational  determination  that  defendant  would 
not  derive  rehabilitative  benefit  from  Act,  and 
satisfied  its  requirements.  D.C.  Code  §§  22- 
2901,  22-3202;  18  U.S.C.  §§  5005  et  seq., 
5010(e).  Lawrence  v.  United  States,  318  A.2d 
890,  1974  D.C.  App.  LEXIS  401  (1974). 

Speedy  triaL 

Right  to  speedy  trial  of  defendant,  charged 
with  armed  robbery,  assault  with  dangerous 
weapon,  and  of  carrying  a  pistol  without  a 
license,  was  not  impinged  by  nine-month  delay 
extending  from  his  indictment  to  his  trial 
where,  during  the  first  two  months  defendant 
was  still  at  large  and  police  were  doing  their 
best  to  locate  him,  where  defendant  did  not 
press  a  speedy  trial  right  until  five  months 
after  he  was  arrested,  and  where  record  was 
sufficient  to  sustain  finding  that  defendant  suf- 
fered no  prejudice  to  his  defense  which  could  be 
attributed  to  the  delay  at  the  postarrest  stage 
of  the  prosecution.  U.S.  Const.  Amend.  6;  D.C. 
Code  §§  22-502,  22-2901,  22-3202.  United 
States  V.  Parish,  468  F.2d  1129,  1972  U.S.  App. 
LEXIS  7437  (C.A.D.C.  1972),  writ  of  certiorari 
denied  by  410  U.S.  957,  93  S.  Ct.  1430,  35  L.  Ed. 
2d  690,  1973  U.S.  LEXIS  3259  (1973). 

Record  was  devoid  of  any  indication  that 
delay  in  arresting  defendant,  which  occurred 
ten  months  after  date  of  the  offenses,  was  the 
product  of  any  deliberate  effort  by  police  to  gain 
an  advantage,  record  furnished  abundant  evi- 
dentiary support  for  finding  that  a  reasonable 
endeavor  was  made  to  locate  defendant  and,  in 
addition,  record  sustained  additional  finding 
that,  in  any  event,  defendant  was  not  harmed 
by  the  delay,  in  prosecution  for  armed  robbery, 
assault  with  a  dangerous  weapon,  and  for  car- 
rying a  pistol  without  a  license.  U.S.  Const. 


Amends.  5,  6;  D.C.  Code  §§  22-502,  22-2901, 
22-3202.  United  States  v.  Parish,  468  F.2d  1129, 
1972  U.S.  App.  LEXIS  7437  (C.A.D.C.  1972), 
writ  of  certiorari  denied  by  410  U.S.  957,  93  S. 
Ct.  1430,  35  L.  Ed.  2d  690,  1973  U.S.  LEXIS 
3259  (1973). 

On  record,  defendant  suffered  no  prejudice  as 
result  of  pretrial  delay  in  presenting  coherent 
and  comprehensive  alibi  defense,  and  accused 
was  not  denied  his  Sixth  Amendment  right  to 
speedy  trial  by  17-month  delay  between  first 
arrest  and  trial  on  charges  of  armed  robbery 
and  felony-murder.  D.C.  Code  1981,  §§  22- 
2401,  22-2901,  22-3202;  U.S.  Const.Amend.  6. 
Tribble  v.  United  States,  447  A.2d  766,  1982 
D.C.  App.  LEXIS  380  (1982). 

Delay  of  13  months  between  defendant's  ar- 
rest and  his  robbery  trial  did  not  deny  him  his 
constitutional  right  to  speedy  trial,  in  light  of 
fact  that  defense  counsel  requested  or  con- 
sented to  four  and  one-half  months  of  delay, 
that  five  months  involved  normal  pretrial 
steps,  that  defense  requested  or  consented  to 
continuances  shortly  after  each  of  defendant's 
pro  se  motions  to  dismiss  for  lack  of  speedy 
trial,  that  no  witnesses  were  unavailable  or 
unable  to  recall  events  due  to  delay,  that  defen- 
dant was  incarcerated  for  another  offense  and 
that  he  was  given  consecutive  sentence  for  the 
robbery.  D.C.  Code  §  22-2901;  U.S.  Const. 
Amends.  6,  14.  Bowman  v.  United  States,  385 
A.2d  28,  1978  D.C.  App.  LEXIS  461  (1978). 

Absent  any  adequate  reason  for  13-month 
delay  between  defendant's  arrest  and  robbery 
trial.  Court  of  Appeals  would  assume  that  the 
delay  was  presumptively  prejudicial.  D.C.  Code 
§  22-2901;  U.S.  Const.  Amends.  6,  14.  Bowman 
V.  United  States,  385  A.2d  28,  1978  D.C.  App. 
LEXIS  461  (1978). 

Validity. 

Statute  providing  increased  punishment  for 
acts  committed  "prior  to  the  date  of  enactment 
of  this  Act"  was  not  on  its  face  ex  post  facto. 
D.C.  Code  §§  22-1801,  22-1801(a),  22-2901; 
U.S.  Const,  art.  1,  §  9,  cl.  3.  United  States  v. 
Casson,  434  F2d  415,  1970  U.S.  App.  LEXIS 
10177  (C.A.D.C.  1970). 

The  robbery  statute  is  vaHd.  D.C.  Code  1940, 
§  22-2901.  Pope  v.  Huff,  141  F2d  727,  1944 
U.S.  App.  LEXIS  3782  (1944). 

Verdict  and  findings  of  fact. 

Assault  with  dangerous  weapon  was  lesser 
included  offense  of  principal  offense  of  armed 
robbery;  accordingly,  defendant  could  not  be 
convicted  of  lesser  offense  in  addition  to 
greater.  D.C.  Code  §§  22-502,  22-2901,  22- 
3202.  United  States  v.  Inge,  494  F2d  1102, 1974 
U.S.  App.  LEXIS  9695  (C.A.D.C.  1974). 

Where  jury  returned  a  verdict  of  guilty  on 
each  of  four  counts  of  robbery  while  armed 
involving  different  victims  it  was  error  to  re- 
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ceive  verdicts  from  the  jury  on  the  four  counts 
of  assault  with  a  dangerous  weapon,  a  lesser 
included  offense,  with  respect  to  the  same  vic- 
tims. D.C.  Code  §§  22-502,  22-2901,  22-3202. 
United  States  v.  Johnson,  475  F.2d  1297,  1973 
U.S.  App.  LEXIS  11465  (C.A.D.C.  1973). 

Where  first  jury  returned  verdict  of  not  guilty 
of  armed  robbery  but  was  unable  to  agree  as  to 
whether  defendant  was  an  unarmed  robber  and 
mistrial  was  declared,  the  acquittal  of  armed 
robbery  was  not  an  acquittal  of  unarmed  rob- 
bery charge  and  double  jeopardy  prohibition 
did  not  preclude  retrial  of  unarmed  robbery 
charge.  D.C.  Code  §§  22-502,  22-2901,  22-3202. 
United  States  v.  Scott,  464  F.2d  832,  1972  U.S. 
App.  LEXIS  8719  (C.A.D.C.  1972). 

Convictions  for  both  robbery  and  second  de- 
gree murder  could  stand  even  if  they  were 
inconsistent  where  the  conviction  of  robbery 
was  consistent  with  the  evidence  and  the  con- 
viction of  second  degree  murder  was  also  con- 
sistent with  the  evidence.  D.C.  Code  1961, 
§§  22-2403,  22-2901.  Jackson  v.  U.S.,  313  F.2d 
572,  1962  U.S.  App.  LEXIS  3288  (C.A.D.C. 
1962). 

Where  person,  who  had  committed  two  hotel 
robberies  on  same  day,  was  adjudicated  to  be  of 
unsound  mind  about  three  months  thereafter 
and  committed  to  hospital  from  which  he  was 
discharged  as  recovered  18  months  later,  and 
uncontradicted  testimony  of  two  psychiatrists 
who  had  examined  him  and  of  hospital  psychi- 
atrist relating  to  fact  of  his  diseased  mind  on 
day  of  robberies  strongly  tended  to  establish 
that  fact,  jury  conviction  would  be  set  aside, 
though  lay  testimony  concerning  conduct  of 
person  at  and  shortly  after  robberies  may  have 
tended  to  establish  its  normality.  D.C.  Code 
1951,  §§  22-2901,  24-301.  Douglas  v.  U.S.,  239 
F.2d  52,  1956  U.S.  App.  LEXIS  4124  (C.A.D.C. 
1956). 

In  appropriate  case  there  is  duty  to  set  aside 
verdict  of  guilty  and  to  direct  verdict  of  not 
guilty  by  reason  of  insanity;  though  this  duty  is 
to  be  performed  with  caution  because  of  defer- 
ence due  jury  in  resolving  factual  issues.  D.C. 
Code  1951,  §§  22-2901,  24-301.  Douglas  v.  U.S., 
239  F2d  52,  1956  U.S.  App.  LEXIS  4124 
(C.A.D.C.  1956). 

Under  statute,  attempted  robbery  or  actual 
robbery  is  possible  without  assault,  and  acquit- 
tal of  assault  with  intent  to  rob  does  not  require 
acquittal  of  attempted  robbery.  D.C.  Code  1940, 
§§  22-2901,  22-2902.  Pope  v.  Huff,  141  R2d 
727,  1944  U.S.  App.  LEXIS  3782  (1944). 

Juvenile  court  was  authorized  to  find  juve- 
nile defendant  guilty  of  assault  with  intent  to 
rob,  as  lesser  included  offense  of  armed  robbery 
for  which  he  was  charged;  such  a  finding  was 
not,  and  could  not  have  been,  dependent  on 
defense  request  that  "instruction"  on  lesser 
included  offense  be  given,  given  absence  of 
juries  at  juvenile  proceedings.  D.C.  Code  1981, 


§§  22-501,  22-2901,  22-3202;  Juvenile  Rule 
31(c).  In  re  T.H.B.,  670  A.2d  895, 1996  D.C.  App. 
LEXIS  6  (1996). 

Trial  court  which  individually  polled  jurors 
as  to  whether  they  agreed  with  announced 
guilty  verdict  as  to  last  eight  counts  was  not 
required  to  individually  poll  each  juror  with 
respect  to  agreement  to  each  count  and  did  not 
abuse  discretion  in  prosecution  for  armed  rob- 
bery, assault  with  intent  to  commit  robbery  and 
to  kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

In  proceeding  in  which  defendant  was  con- 
victed of  armed  robbery,  it  had  been  within 
province  of  jurors  to  resolve  inconsistencies 
with  respect  to  victim's  identification  of  defen- 
dant; no  manifest  error  or  serious  injustice  was 
shown  in  regard  to  sufficiency  of  Government's 
evidence  of  identity.  D.C.  Code  §§  22-2901, 
22-3202.  Fitzhugh  v.  United  States,  415  A.2d 
548,  1980  D.C.  App.  LEXIS  304  (1980). 

Where  foreman  requested  to  approach  bench 
when  asked  whether  jury  had  reached  verdict 
with  respect  to  armed  robbery  charge,  court 
denied  request,  foreman  then  announced  that 
jury  had  reached  guilty  verdict,  jury  poll 
yielded  unanimous  verdicts,  and  no  objection 
was  raised,  denial  of  jury  foreman's  request  to 
approach  bench  did  not  constitute  plain  error. 
D.C.  Code  SCR,  Criminal  Rules  30,  52(b);  D.C. 
Code  §§  22-2901,  22-3202.  Johnson  v.  United 
States,  360  A.2d  502,  1976  D.C.  App.  LEXIS 
319  (1976). 

Weight  and  sufficiency  of  evidence. 

—  Assault  with  intent  to  rob,  weight  and 
sufficiency  of  evidence. 

Evidence  sustained  determination  that  as- 
saults with  dangerous  weapons  upon  persons 
other  than  bank  tellers,  committed  in  connec- 
tion with  bank  robbery,  were  separate  assaults 
rather  than  a  single  group  assault.  D.C.  Code 
§  22-502.  United  States  v.  Cooper,  504  F.2d 
260,  1974  U.S.  App.  LEXIS  6885  (C.A.D.C. 
1974). 

Evidence  including  testimony  of  policeman 
and  victims  that  there  was  a  gun  and  that  a 
voiced  threat  was  made  to  shoot  one  victim  was 
sufficient  to  justify  jury  in  findings  that  gun 
was  dangerous  and  that  the  offense  of  assault 
with  intent  to  rob  was  committed  while  armed 
with  a  dangerous  weapon  as  alleged  in  indict- 
ment. D.C.  Code  §  22-3202.  United  States  v. 
Prater,  462  R2d  292,  1972  U.S.  App.  LEXIS 
10401  (C.A.D.C.  1972). 

Evidence  sustained  conviction  for  assault 
with  intent  to  rob.  Harris  v.  U.S.,  299  F.2d  931, 
1962  U.S.  App.  LEXIS  5840  (C.A.D.C.  1962). 
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Evidence  was  sufficient  to  show  requisite 
intent  in  prosecution  for  assault  with  intent  to 
commit  robbery.  D.C.  Code  1951,  §  22-501. 
Oden  V.  U.S.,  295  F.2d  546,  1961  U.S.  App. 
LEXIS  3482  (C.A.D.C.  1961). 

Evidence  that  assaults  of  two  victims  were 
used  to  effectuate  robbery  of  third  victim  could 
not  support  convictions  for  assault  with  intent 
to  commit  robbery  of  first  two  victims,  as 
charged  in  indictment.  D.C.  Code  1981,  §§  22- 
501,  22-502,  22-3202.  Long  v.  United  States, 
687  A.2d  1331,  1996  D.C.  App.  LEXIS  234 
(1996). 

Intent  to  rob  can  be  established  when  govern- 
ment has  presented  facts  that  suffice  as  circum- 
stantial evidence  to  warrant  inference  of  intent 
of  robbery,  subject  to  being  negatived  by  some 
other  explanation  by  defendant;  there  is  no 
requirement  that  defendant  announce  his  in- 
tent. Long  V.  United  States,  687  A.2d  1331, 
1996  D.C.  App.  LEXIS  234  (1996). 

Evidence  was  sufficient  to  sustain  conviction 
of  assault  with  intent  to  commit  robbery  for 
incident  wherein  three  assailants  accosted  vic- 
tim in  alley,  even  though  assailants  did  not 
specifically  indicate  that  they  intended  to  rob 
victim,  where  two  assailants  were  brandishing 
pistols  and  confronted  victim  saying,  "this  is  it," 
and  victim  was  shot  while  attempting  to  es- 
cape. D.C.  Code  1981,  §§  22-501,  22-3202.  Ow- 
ens V.  United  States,  497  A.2d  1086,  1985  D.C. 
App.  LEXIS  477  (1985),  writ  of  certiorari  de- 
nied by  474  U.S.  1085,  106  S.  Ct.  861,  88  L.  Ed. 
2d  900,  1986  U.S.  LEXIS  1161,  54  U.S.L.W. 
3484  (1986). 

Testimony  by  alleged  assault  victim  that  de- 
fendant was  trying  to  get  to  his  wallet,  and 
corroborating  testimony  by  police  officer  at  the 
scene,  was  sufficient  to  support  conviction  for 
assault  with  intent  to  commit  robbery.  D.C. 
Code  1981,  §  22-501.  Singleton  v.  United 
States,  488  A.2d  1365,  1985  D.C.  App.  LEXIS 
338  (1985). 

Evidence  was  sufficient  to  support  juvenile 
court's  finding  that  juvenile  participated  as  an 
aider  and  abettor  in  assault  with  intent  to 
commit  robbery  on  a  school  teacher.  D.C.  Code 
§§  ll-1551(a)(l)(A),  22-105,  22-501.  In  re 
Reeder,  264  A.2d  893,  1970  D.C.  App.  LEXIS 
210  (App.  1970). 

—  Circumstantial  evidence,  weight  and 
sufficiency  of  evidence. 

Evidence,  though  based  on  circumstances, 
sustained  conviction  for  assault  and  robbery. 
Thompson  v.  United  States,  405  F.2d  1106, 
1968  U.S.  App.  LEXIS  4768  (C.A.D.C.  1968). 

Circumstantial  evidence  was  insufficient  to 
sustain  conviction  for  robbery  of  wallet  from 
victim's  purse,  although  it  presented  jury  ques- 
tion on  larceny  charge.  Hunt  v.  United  States, 
316  F.2d  652,  1963  U.S.  App.  LEXIS  6026 
(C.A.D.C.  1963). 


Although  no  direct  evidence  was  introduced 
in  rape  case  to  establish  that  defendant  was  in 
fact  armed  with  dangerous  weapon  during  in- 
cident, complainant's  insistence  that  defendant 
did  have  a  knife  permitted  trial  court  and  jury 
to  find  that  he  did,  and  thus  permitted  convic- 
tion for  armed  rape,  under  rule  that  reasonable 
inferences  must  be  drawn  in  favor  of  the  gov- 
ernment. D.C.  Code  1981,  §§  22-2801,  22-2901, 
22-3202.  Boyd  v.  United  States,  473  A.2d  828, 
1984  D.C.  App.  LEXIS  328  (1984). 

Circumstantial  evidence  may  be  equally  as 
probative  as  direct  evidence,  especially  in  con- 
nection with  armed  robbery  charge  where  de- 
fendant is  shown  to  be  in  possession  of  property 
recently  stolen.  D.C.  Code  1973,  §§  22-2901, 
22-3202.  Head  v.  United  States,  451  A.2d  615, 
1982  D.C.  App.  LEXIS  437  (1982). 

Although  primarily  circumstantial,  the  evi- 
dence was  sufficient  to  establish  beyond  a  rea- 
sonable doubt  defendants'  guilt  of  murder,  as- 
sault, armed  robbery,  burglary  and  conspiracy. 
D.C.  Code  §§  22-105a,  22-501,  22-1801(a),  22- 
2401,  22-2901,  22-3202.  Christian  v.  United 
States,  394  A.2d  1,  1978  D.C.  App.  LEXIS  346 
(1978),  writ  of  certiorari  denied  by  442  U.S. 
944,  99  S.  Ct.  2889,  61  L.  Ed.  2d  315,  1979  U.S. 
LEXIS  2203  (1979). 

In  robbery  prosecution  based  on  alleged 
pickpocketing  episode,  testimony  of  eyewitness 
and  of  expert  witness,  and  circumstantial  evi- 
dence, was  sufficient  to  support  convictions. 
D.C.  Code  §  22-2901.  Hooks  v.  United  States, 
373  A.2d  909,  1977  D.C.  App.  LEXIS  325 
(1977). 

Evidence,  mostly  circumstantial,  supported 
defendants'  conviction  for  felony-murder  alleg- 
edly perpetrated  during  robbery.  D.C.  Code 
§§  22-2401,  22-2901,  22-3204.  Calhoun  v. 
United  States,  369  A.2d  605,  1977  D.C.  App. 
LEXIS  421  (1977). 

—  Conclusiveness  of  evidence  on  party 

introducing  it,  weight  and  sufficiency 
of  evidence. 

Defendant's  testimony  that  robbery  victim 
had  sold  defendant  poor  quality  marijuana  and 
that  defendant  was  merely  asking  for  product 
he  was  owed  or  money  back  did  not  entitle 
defendant  to  instruction  on  claim  of  right, 
where  defendant  claimed  that  he  did  not  dis- 
play pistol,  use  any  force,  or  take  any  money 
away  from  victim.  D.C.  Code  1981,  §§  22-2901, 
22-3202.  Hordge  v.  United  States,  545  A.2d 
1249,  1988  D.C.  App.  LEXIS  125  (1988). 

—  Corroboration,  weight  and  sufficiency 

of  evidence. 

Uncorroborated  testimony  of  complainant  is 
sufficient  to  support  verdict  of  guilty  in  robbery 
case.  Jones  v.  United  States,  361  F.2d  537,  1966 
U.S.  App.  LEXIS  6361  (C.A.D.C.  1966). 
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Evidence  including  accomplices'  testimony, 
which  was  corroborated  in  part  by  other  evi- 
dence, was  sufficient  to  sustain  conviction  for 
robbery.  Cross  v.  United  States,  353  F.2d  454, 
1965  U.S.  App.  LEXIS  4111  (C.A.D.C.  1965). 

Evidence  sustained  conviction  of  robbery 
even  if  it  were  assumed  that  there  was  no 
corroboration  of  the  testimony  of  accomplice. 
Bishop  V  U.S.,  243  F.2d  32,  1957  U.S.  App. 
LEXIS  2882  (C.A.D.C.  1957). 

One  could  be  convicted  of  robbery  on  uncor- 
roborated testimony  of  complainant.  D.C.  Code 
1940,  §  22-2901.  Thompson  v  U.S.,  188  F.2d 
652,  1951  U.S.  App.  LEXIS  3089  (C.A.D.C. 
1951). 

—  Dangerous  or  deadly  weapon,  weight 
and  sufficiency  of  evidence. 

Evidence,  including  testimony  of  identifica- 
tion witness,  was  sufficient  to  sustain  convic- 
tion of  armed  robbery  and  assault  with  deadly 
weapon.  D.C.  Code  §§  22-502,  22-2901,  22- 
3202.  United  States  v.  Jones,  517  F.2d  176, 
1975  U.S.  App.  LEXIS  13243  (C.A.D.C.  1975). 

In  prosecution  for  armed  robbery  and  assault 
with  deadly  weapon,  evidence  that  a  weapon 
was  used  in  robbery  was  sufficient.  United 
States  V.  DeCoster,  487  F2d  1197,  1973  U.S. 
App.  LEXIS  7660  (C.A.D.C.  1973). 

Evidence  sustained  conviction  of  armed  rob- 
bery, assault  with  dangerous  weapon,  posses- 
sion of  prohibited  weapon,  a  sawed-oflf  shotgun, 
and  possession  of  unregistered  firearm.  United 
States  V  Thomas,  485  F.2d  1012,  1973  U.S. 
App.  LEXIS  8265  (C.A.D.C.  1973). 

Evidence  that  inter  alia,  defendant  and  two 
other  men  entered  store  together,  that  they 
conversed  together  until  other  customers  left 
the  store,  that  defendant  did  not  lie  on  the  floor 
when  one  of  the  codefendants,  with  a  gun, 
announced  a  "stick-up"  and  said  "To  the  floor.", 
and  that  defendant  moved  from  near  the  door 
to  near  the  cash  register  after  a  codefendant 
ordered  store  employee  to  open  it  was  sufficient 
to  support  defendant's  conviction  for  armed 
robbery  and  assault  with  a  dangerous  weapon, 
and  conflicting  testimony  of  defendant  and  his 
codefendants  whereby  they  all  sought  to  estab- 
lish that  defendant  and  one  of  his  codefendants 
were  innocent  bystanders  did  not  destroy  the 
permissible  inference  of  defendant's  guilt.  D.C. 
Code  §§  22-105,  22-502,  22-2901,  22-3202. 
United  States  v  Lumpkin,  448  F.2d  1085,  1971 
U.S.  App.  LEXIS  9452  (C.A.D.C.  1971). 

Evidence,  including  permissible  inference 
jury  was  permitted  to  draw  from  fact  that 
defendant  was  found  within  an  hour  of  larceny 
in  exclusive  possession  of  recently  stolen  truck, 
supported  convictions  of  kidnapping  of  truck 
helper,  armed  robbery  and  assault  with  a  dan- 
gerous weapon.  D.C.  Code  §§  22-502,  22-2101, 
22-2901,  22-3202.  United  States  v  Wolford,  444 


F2d  876,  1971  U.S.  App.  LEXIS  11155 
(C.A.D.C.  1971). 

Evidence  sustained  robbery  and  assault  with 
dangerous  weapon  convictions  of  defendant 
who  was  identifled  by  victims  as  robber  who 
used  sawed-off  shotgun  and  who  was  observed 
in  area  where  robbery  occurred  shortly  before 
and  shortly  after  robbery.  United  States  v.  Ran- 
dolph, 443  F2d  729,  1970  U.S.  App.  LEXIS 
5865  (C.A.D.C.  1970). 

Conviction  for  robbery  and  assault  with  dan- 
gerous weapon  was  not  vitiated  by  failure  of 
police  to  flngerprint  pistol.  Harling  v.  United 
States,  401  F2d  392,  1968  U.S.  App.  LEXIS 
6335  (C.A.D.C.  1968),  writ  of  certiorari  denied 
by  393  U.S.  1068,  89  S.  Ct.  725,  21  L.  Ed.  2d 
711,  1969  U.S.  LEXIS  2750  (1969). 

Evidence  sustained  conviction  for  house- 
breaking, impersonation  of  police  officer,  as- 
sault with  dangerous  weapon  and  robbery. 
Parker  v.  United  States,  391  F.2d  457,  1967 
U.S.  App.  LEXIS  5317  (C.A.D.C.  1967). 

Defendant  aided  and  abetted  armed  robbery, 
as  required  to  support  conviction  for  same,  even 
though  defendant  did  not  carry  weapon  during 
robbery;  defendant  had  actual  knowledge  that 
codefendants  would  be  using  firearms  during 
robbery,  in  that  he  met  with  codefendants  prior 
to  robbery  and  was  involved  in  plan  to  rob 
liquor  store  using  firearms,  and  he  actively 
participated  in  armed  robbery  along  with  three 
visibly  armed  codefendants.  Fox  v.  United 
States,  11  A.3d  1282,  2011  D.C.  App.  LEXIS  24 
(2011). 

Defendant's  conduct  in  putting  his  hand  in 
his  pocket  and  uttering  the  words  "stay  back  or 
I'll  shoot"  during  the  course  of  an  attempt  to 
steal  money  established  the  "armed"  enhance- 
ment to  a  crime  of  violence  or  a  dangerous 
crime,  in  prosecution  for  armed  robbery;  defen- 
dant verbally  brandished  a  weapon  and  his 
gestures  were  consistent  with  possessing  a 
weapon,  and  jury  could  have  permissibly  in- 
ferred from  such  circumstantial  evidence  that 
defendant  had  a  weapon,  or  imitation  thereof, 
in  his  pocket  during  the  robbery.  Smith  v. 
United  States,  777  A.2d  801,  2001  D.C.  App. 
LEXIS  156  (2001). 

Testimony  of  robbery  victims  was  sufficient 
proof  that  defendant  carried  a  pistol,  and,  as  it 
was  reasonable  to  assume  that  pistol  directed 
at  victims  in  a  menacing  manner  was  loaded 
and  operable,  there  was  sufficient  evidence  that 
pistol  involved  in  armed  burglary,  robbery  and 
assaults  was  in  fact  operable.  D.C.  Code  §§  22- 
502,  22-1801,  22-2901,  22-3204.  Morrison  v. 
United  States,  417  A.2d  409,  1980  D.C.  App. 
LEXIS  324  (1980). 

Evidence  of  a  defendant's  intent  to  commit 
offenses  of  attempted  armed  robbery,  conspir- 
acy and  two  counts  of  assault  with  deadly 
weapon  was  sufficient  to  sustain  his  convictions 
of  such  offenses.  Jones  v.  United  States,  386 
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A.2d  308,  1978  D.C.  App.  LEXIS  515  (1978), 
writ  of  certiorari  denied  by  444  U.S.  925,  100  S. 
Ct.  263,  62  L.  Ed.  2d  181,  1979  U.S.  LEXIS 
3472  (1979). 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  of  six  counts  of  armed  kidnap- 
ping, five  counts  of  armed  rape,  two  counts  of 
armed  robbery,  and  one  count  each  of  assault 
with  a  deadly  weapon  and  armed  assault  with 
intent  to  commit  sodomy.  D.C.  Code  §§  22-502, 
22-2101,  22-2801,  22-2901,  22-3202,  22-3502. 
Davis  V.  United  States,  367  A.2d  1254,  1976 
D.C.  App.  LEXIS  448  (1976),  writ  of  certiorari 
denied  by  434  U.S.  847,  98  S.  Ct.  154,  54  L.  Ed. 
2d  114,  1977  U.S.  LEXIS  3112  (1977). 

Evidence,  including  testimony  that  shotgun 
shells  similar  to  those  used  in  gun  used  in 
armed  robbery  were  found  in  defendant's  auto- 
mobile, was  sufficient  to  sustain  convictions  of 
armed  robbery  and  assault  with  dangerous 
weapon.  D.C.  Code  §§  22-502,  22-2901,  22- 
3202.  Borrero  v.  United  States,  332  A.2d  363, 
1975  D.C.  App.  LEXIS  324  (1975). 

Evidence  in  prosecution  resulting  in  convic- 
tions of  codefendants  for  second-degree  bur- 
glary, armed  robbery,  and  assault  with  danger- 
ous weapon  was  sufficient  to  establish 
involvement  of  one  codefendant  as  an  aider  and 
abettor.  Dixon  v.  United  States,  320  A.2d  318, 
1974  D.C.  App.  LEXIS  215  (1974). 

Evidence  was  sufficient  to  sustain  conviction 
for  assault  with  a  deadly  weapon  charged  as 
separate  and  distinct  from  armed  robbery  of- 
fense. D.C.  Code  §§  22-502,  22-2901,  22-3202. 
Dixon  V.  United  States,  320  A.2d  318,  1974  D.C. 
App.  LEXIS  215  (1974). 

—  Degree  or  classification  of  offense, 
weight  and  sufficiency  of  evidence. 

As  required  to  sustain  aggravated  bank  rob- 
bery convictions,  that  perpetrator  of  each  of 
seven  robberies  for  which  defendant  was  con- 
victed did  use  gun  to  endanger  life  of  another 
was  supported  by  evidence  that,  in  five  robber- 
ies he  stated  orally  or  in  writing  that  he  had 
gun,  in  course  of  at  least  three  of  those  five 
robberies  perpetrator  also  made  gestures  ap- 
pearing to  support  his  claim,  during  sixth  rob- 
bery he  kept  hand  in  pocket  and  threatened  to 
blow  teller's  head  off,  and  during  seventh  rob- 
bery he  passed  teller  note  and  lifted  his  coat, 
revealing  brown  object  that  teller  understood  to 
be  handle  of  gun.  18  U.S.C.  §  2113(d).  United 
States  V.  Levi,  45  F.3d  453,  1995  U.S.  App. 
LEXIS  1258  (C.A.D.C.  1995),  writ  of  certiorari 
denied  by  515  U.S.  1133,  115  S.  Ct.  2560,  132  L. 
Ed.  2d  813,  1995  U.S.  LEXIS  3975,  63  U.S.L.W. 
3873  (1995). 

Statement  by  perpetrator  during  bank  rob- 
bery that  he  has  gun  is  by  itself  sufficient 
evidence  to  convict  of  aggravated  bank  robbery, 
unless  contradicted  by  overwhelming  evidence. 
18  U.S.C.  §  2113(d).  United  States  v.  Levi,  45 


F.3d  453,  1995  U.S.  App.  LEXIS  1258  (C.A.D.C. 
1995),  writ  of  certiorari  denied  by  515  U.S. 
1133,  115  S.  Ct.  2560,  132  L.  Ed.  2d  813,  1995 
U.S.  LEXIS  3975,  63  U.S.L.W.  3873  (1995). 

Evidence  was  sufficient  to  support  convic- 
tions on  count  of  armed  bank  robbery,  a  federal 
offense,  as  well  as  count  of  armed  robbery,  a 
District  of  Columbia  offense.  18  U.S.C. 
§  2113(a,  d);  D.C.  Code  §§  22-2901,  22-3202. 
United  States  v.  Johnson,  589  F.2d  716,  1978 
U.S.  App.  LEXIS  7184  (C.A.D.C.  1978). 

Evidence  that  victim  had  $231  in  his  pocket 
and  was  carrying  four  or  five  packages  when  he 
was  confronted  by  two  men  who  held  gun  on 
him  and  went  through  his  pockets  and  that 
victim  told  policemen  that  he  had  been  robbed 
was  insufficient  to  support  armed  robbery  con- 
viction. D.C.  Code  §§  22-2901,  22-3201,  22- 
3202.  United  States  v.  McGill,  487  F.2d  1208, 
1973  U.S.  App.  LEXIS  7109  (C.A.D.C.  1973). 

Complaining  witness'  testimony  that  he  was 
robbed  at  gunpoint  was  sufficient  to  sustain 
conviction  for  armed  robbery  even  though 
weapon  used  was  not  put  in  evidence.  United 
States  V.  Stevenson,  443  F.2d  661,  1970  U.S. 
App.  LEXIS  6166  (C.A.D.C.  1970). 

Defendant's  conviction  for  armed  robbery 
was  supported  by  evidence  that  defendant 
knew  of,  and  had  interest  in,  large  amount  of 
money  that  victim  was  carrying  in  his  sock, 
that  defendant  and  victim  went  into  bedroom 
and  closed  door,  that  defendant  shot  victim, 
and  that  when  witness  discovered  victim  dead 
in  bedroom,  victim's  pant  leg  was  pulled  up,  his 
sock  was  down,  and  his  money  was  gone.  D.C. 
Code  1981,  §§  22-2901,  22-3202.  Busey  v. 
United  States,  747  A.2d  1153,  2000  D.C.  App. 
LEXIS  63  (2000). 

Evidence  supported  finding  that  gun  was  a 
"pistol,"  meaning  that  it  had  a  barrel  less  than 
12  inches  in  length,  as  charged  in  indictment 
and  defined  in  jury  instructions  in  prosecution 
for  armed  robbery;  gun  used  by  defendant  was 
small  enough  so  that  its  handle  was  obscured, 
it  could  be  held  in  one  hand,  and  someone 
standing  only  a  foot  away  with  arms  extended 
could  point  the  gun  directly  at  a  victim.  D.C. 
Code  1981,  §  22-3201.  Maddox  v.  United 
States,  745  A.2d  284,  2000  D.C.  App.  LEXIS  15 
(2000). 

Evidence  was  sufficient  to  establish  that  rob- 
bery of  which  defendant  was  convicted  was 
committed  while  coconspirator  was  armed  with 
a  pipe;  coconspirator  had  used  pipe  to  subdue 
earlier  victim,  and  held  it  threateningly  when 
victim  was  attacked.  Akins  v.  United  States, 
679  A.2d  1017,  1996  D.C.  App.  LEXIS  119 
(1996). 

Evidence  that  defendant  displayed  gun  prior 
to  robbery  of  first  victim,  then  shot  second 
victim  within  minutes  of  his  robbery  was  suffi- 
cient to  establish  that  defendant,  during  second 
victim's  robbery,  had  actual  possession  of  gun, 
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and  supported  conviction  of  defendant  and  co- 
conspirator of  robbing  victim  while  armed  with 
a  pistol.  Akins  v.  United  States,  679  A.2d  1017, 
1996  D.C.  App.  LEXIS  119  (1996). 

Convictions  for  multiple  charges  arising  out 
of  armed  robbery  of  apartment  building  were 
supported  by  the  identification  of  defendants  by 
victims  and  police  officers,  and  testimony  that 
the  defendants' weapons  were  operational.  D.C. 
Code  1981,  §§  22-502,  22-1801(a),  22-2101,  22- 
2901,  22-3202,  22-3204(a,  b),  22-3214(a). 
Hanna  v.  United  States,  666  A.2d  845,  1995 
D.C.  App.  LEXIS  202  (1995). 

Finding  that  robbery  defendant  was  armed 
with  "firearm  or  imitation  firearm"  was  sup- 
ported by  eyewitness  testimony;  despite  wit- 
ness' lack  of  familiarity  with  handguns,  she 
insisted  that  silver  object  she  saw  in  defen- 
dant's hand  was  gun.  D.C.  Code  1981,  §§  22- 
3202,  22-3204(b).  Bates  v  United  States,  619 
A.2d  984,  1993  D.C.  App.  LEXIS  23  (1993). 

Victim's  testimony  that  defendant  reached 
into  coat  and  pulled  out  a  little  gun  that  looked 
like  a  .22  at  time  of  robbery  was  sufficient  to 
support  conviction  for  armed  robbery.  Singley  v. 
United  States,  548  A.2d  780,  1988  D.C.  App. 
LEXIS  183  (1988). 

Evidence  supported  conviction  of  defendant 
for  armed  robbery  of  parking  lot  attendant, 
even  though  defendant  threw  money  at  atten- 
dant and  threw  gun  between  cars  as  security 
guards  approached  in  lot.  D.C.  Code  1981, 
§§  22-2901,  22-3202.  Hordge  v.  United  States, 
545  A.2d  1249,  1988  D.C.  App.  LEXIS  125 
(1988). 

Jury  in  armed  robbery  prosecution  could  con- 
clude that  weapons  were  operable,  based  on 
evidence  that  defendants  displayed  those  weap- 
ons during  robbery  to  back  up  their  demands 
and  thus  intended  that  victims  believe  they 
were  capable  of  being  discharged.  D.C.  Code 
1981,  §  22-3202(a).  Hartley  v  United  States, 
530  A.2d  692,  1987  D.C.  App.  LEXIS  424 
(1987). 

Although  no  one  actually  saw  weapon  during 
commission  of  robbery,  testimonial  evidence 
was  sufficient  to  permit  jury  to  infer  that  at 
least  one  defendant  was  armed  and  to  sustain 
convictions  for  armed  robbery  and  armed  as- 
sault with  intent  to  commit  robbery;  store 
owner  plainly  believed  that  "extremely  hard" 
object  thrust  into  his  ribs  was  a  gun,  an  inher- 
ently dangerous  weapon  which  gave  his  assail- 
ant apparent  ability  to  inflict  great  bodily 
harm.  Paris  v  United  States,  515  A.2d  199, 
1986  D.C.  App.  LEXIS  430  (1986). 

Even  if  object  thrust  into  side  of  store  owner 
turned  out  not  to  be  loaded  gun,  circumstantial 
evidence  would  still  have  been  sufficient  for 
jury  to  conclude  that  defendants  were  armed 
with  dangerous  weapon  during  commission  of 
robbery;  therefore,  evidence  was  sufficient  to 
sustain  convictions  for  armed  robbery  and 


armed  assault  with  intent  to  commit  robbery. 
Paris  V  United  States,  515  A.2d  199,  1986  D.C. 
App.  LEXIS  430  (1986). 

Evidence,  including  admission  by  defendant 
that  he  and  codefendant  robbed  two  men  at 
first  location  between  8:00  and  9:00  p.m.,  testi- 
mony by  coparticipant  that  he  drove  defendant 
and  codefendant  to  second  area  where  they  left 
car  while  coparticipant  waited  for  them,  testi- 
mony by  victim  at  second  location  that  he  was 
robbed  by  individuals,  including  man  subse- 
quently identified  as  codefendant,  plus  testi- 
mony by  coparticipant  that  defendant  and  co- 
defendant  subsequently  returned  to  his  car 
together  and  divided  proceeds  from  two  robber- 
ies, supported  finding  that  defendant  commit- 
ted armed  robbery  and  attempted  robbery  at 
second  location.  Perkins  v.  United  States,  473 
A.2d  841,  1984  D.C.  App.  LEXIS  357  (1984). 

Evidence  in  prosecution  for  armed  robbery 
sustained  conviction.  Watts  v.  United  States, 
449  A.2d  308,  1982  D.C.  App.  LEXIS  406 
(1982). 

In  prosecution  for  armed  robbery,  evidence 
that  defendant  planned  robbery  and  trans- 
ported principals  to  laundromat  and  that  code- 
fendant was  one  of  participants  was  sufficient 
to  sustain  their  convictions.  D.C.  Code  1973, 
§§  22-2901,  22-3202.  Hilton  v  United  States, 
435  A.2d  383,  1981  D.C.  App.  LEXIS  358 
(1981). 

Where  defendant  pointed  gun  at  sales  clerk 
and  demanded  money,  evidence  on  issue  of 
whether  clerk's  telling  defendant  to  go  ahead 
and  take  the  money  resulted  from  fear  and  was 
not  willful  was  sufficient  to  sustain  conviction 
for  armed  robbery,  even  though  defendant  was 
previously  acquainted  with  clerk.  D.C.  Code 
§§  22-2901,  22-3202.  Bean  v  United  States, 
409  A.2d  1064,  1979  D.C.  App.  LEXIS  524 
(1979). 

Evidence  that  victim  normally  carried 
money,  that  pockets  of  both  of  murdered  men 
had  been  rified  and  change  was  strewn  around 
bodies  and  that  after  defendant  had  ransacked 
dresser  in  bedroom  codefendant  complained 
"Man,  I  thought  it  was  supposed  to  be  more 
stuff  than  this  in  this  apartment,"  supported 
conviction  for  armed  robbery  thus  refuting  joint 
contentions  that  essential  elements  of  taking 
and  asportation  of  property  of  value  had  not 
been  proven.  D.C.  Code  §  22-2901.  ElHs  v. 
United  States,  395  A.2d  404,  1978  D.C.  App. 
LEXIS  570  (1978),  writ  of  certiorari  denied  by 
442  U.S.  913,  99  S.  Ct.  2830,  61  L.  Ed.  2d  280, 
1979  U.S.  LEXIS  2309  (1979). 

In  prosecution  for  armed  robbery,  evidence 
supported  defendants'  convictions,  since  vic- 
tim's identification  of  defendant,  and  other  ev- 
idence construed  most  favorably  to  Govern- 
ment, would  permit  a  reasonable  jury  to  find 
both  defendants  guilty  beyond  a  reasonable 
doubt;  fact  that  evidence  against  codefendant 
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was  wholly  circumstantial  did  not  affect  such 
conclusion.  D.C.  Code  §§  22-2901,  22-3202.  El- 
lis V.  United  States,  395  A.2d  404,  1978  D.C. 
App.  LEXIS  570  (1978),  writ  of  certiorari  de- 
nied by  442  U.S.  913,  99  S.  Ct.  2830,  61  L.  Ed. 
2d  280,  1979  U.S.  LEXIS  2309  (1979). 

Evidence  was  sufficient  to  support  convic- 
tions for  armed  robbery.  Byrd  v.  United  States, 
388  A.2d  1225,  1978  D.C.  App.  LEXIS  483 
(1978). 

Evidence  was  for  jury  in  armed  robbery  pros- 
ecution. Singletary  v.  United  States,  383  A,2d 
1064,  1978  D.C.  App.  LEXIS  433  (1978). 

Evidence,  in  prosecution  of  defendant  for 
robbery  at  gunpoint,  was  sufficient  to  support 
defendant's  conviction.  D.C.  Code  §§  22-2901, 
22-3202.  Jackson  v.  United  States,  368  A.2d 
1140,  1977  D.C.  App.  LEXIS  417  (1977). 

—  Description,  value  and  ownership  of 
property,  weight  and  sufficiency  of  ev- 
idence. 

Evidence  supported  conclusion  that  victim  of 
carjacking  was  in  immediate  possession  of  ve- 
hicle, as  required  for  conviction  under  District 
of  Columbia  law,  even  though  he  was  some 
distance  away  from  automobile  unlocking  door 
of  credit  union  defendants  were  about  to  rob 
when  a  defendant  drive  vehicle  into  parking  lot 
and  parked  it,  and  defendants  subsequently 
used  vehicle  for  getaway  purposes;  except  for 
intimidation  being  applied,  victim  could  have 
easily  regained  physical  control  of  automobile. 
D.C.  Code  1981,  §§  22-105,  22-3901.  United 
States  V.  Gilham,  167  F.3d  628,  1999  U.S.  App. 
LEXIS  3012  (C.A.D.C.  1999),  writ  of  certiorari 
denied  by  526  U.S.  1164,  119  S.  Ct.  2060,  144  L. 
Ed.  2d  225,  1999  U.S.  LEXIS  3929,  67  U.S.L.W. 
3748  (1999),  writ  of  certiorari  denied  by  528 
U.S.  845,  120  S.  Ct.  118,  145  L.  Ed.  2d  100, 1999 
U.S.  LEXIS  5424,  68  U.S.L.W.  3225  (1999). 

Evidence  that  national  bank  which  was 
member  of  Federal  Reserve  System  employed 
messenger  to  collect  and  receive  money  as  prop- 
erty of  bank,  and  that  messenger  was  robbed  of 
money  in  his  possession  as  bank's  agent,  held  to 
show  that  money  stolen  from  messenger  was 
property  of  bank,  permitting  conviction  under 
statute  for  robbery  of  bank  operating  under 
Federal  Reserve  System.  12  U.S.C.  §  588b. 
White  V.  U.S.,  85  F.2d  268,  1936  U.S.  App. 
LEXIS  4087  (1936). 

Money  in  care,  custody,  and  control  of  mes- 
senger of  national  bank  which  was  member  of 
Federal  Reserve  System  was,  in  contemplation 
of  law,  in  care,  custody,  and  control  of  bank,  as 
respects  whether  money  stolen  from  messenger 
was  property  of  bank  so  as  to  permit  conviction 
under  statute  for  robbery  of  bank  operating 
under  Federal  Reserve  System  (12  U.S.C. 
§  588b).  White  v.  U.S.,  85  F.2d  268,  1936  U.S. 
App.  LEXIS  4087  (1936). 


Though  evidence  did  not  establish  exactly 
where  in  victim's  house  stolen  property  was 
located,  evidence  did  establish  that  property 
came  from  victim's  home,  and  therefore  was 
sufficient  to  support  conviction  of  robbery.  Giles 
V.  United  States,  472  A.2d  881,  1984  D.C.  App. 
LEXIS  332  (1984). 

—  Effect  of  possession  of  stolen  property, 

weight  and  sufficiency  of  evidence. 

Evidence  sustained  robbery  conviction  of  four 
defendants,  who  were  discovered  with  stolen 
funds  in  automobile  40  minutes  after  the  rob- 
bery which  was  actually  perpetrated  by  three 
men.  Bailey  v.  United  States,  389  F.2d  305, 
1967  U.S.  App.  LEXIS  4173  (C.A.D.C.  1967). 

Particular  defendant's  presence  in  automo- 
bile in  which  stolen  articles  were  found  when 
arrests  were  made  was  insufficient  to  show  he 
was  in  possession  of  stolen  articles,  and  evi- 
dence of  such  presence  and  that  he  was  present 
with  properly  convicted  defendants,  about  an 
hour  after  robbery  in  another  part  of  the  city,  in 
same  automobile  which  had  been  seen  speeding 
from  point  near  scene  of  robbery  was  insuffi- 
cient to  connect  particular  defendant  with  the 
robbery.  Goodwin  v.  United  States,  347  F.2d 
793,  1965  U.S.  App.  LEXIS  5521  (C.A.D.C. 
1965),  writ  of  certiorari  denied  by  382  U.S.  920, 
86  S.  Ct.  298,  15  L.  Ed.  2d  234,  1965  U.S. 
LEXIS  301  (1965). 

Possession  of  property  taken  in  a  robbery, 
within  a  short  time  after  the  robbery,  if  unex- 
plained to  the  satisfaction  of  the  jury,  may  be 
sufficient  to  warrant  a  conclusion  that  pos- 
sessor committed  the  robbery.  Laumer  v. 
United  States,  409  A.2d  190,  1979  D.C.  App. 
LEXIS  511  (1979). 

Evidence,  which  indicated  that  property  was 
taken  and  carried  away  and  that  defendant 
was  seen  driving  car  belonging  to  one  victim 
while  in  possession  of  stolen  calculator  at  time 
proximate  to  alleged  offenses,  was  sufficient  to 
allow  reasonable  jury  to  find  beyond  a  reason- 
able doubt  that  defendant  participated  in 
armed  robbery  of  victims.  D.C.  Code  1973, 
§§  22-2901,  22-3202.  Head  v.  United  States, 
451  A.2d  615,  1982  D.C.  App.  LEXIS  437 
(1982). 

—  Felony-murder,  weight  and  sufficiency 

of  evidence. 

Evidence  that  deceased's  rings  came  into 
possession  of  one  defendant  immediately  after 
deceased  had  been  killed  and  evidence  that 
defendant  stated  that  she  had  gotten  the  rings 
from  the  victim  and  was  going  to  keep  them 
sustained  conviction  of  both  person  who  kept 
the  ring  and  person  who  aided  in  the  murder 
for  felony-murder  on  the  basis  of  robbery.  D.C. 
Code  §§  22-2401,  22-2901.  United  States  v. 
Mackin,  502  F.2d  429,  1974  U.S.  App.  LEXIS 
7182  (C.A.D.C.  1974). 
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Evidence  sustained  conviction  of  first-degree 
felony-murder,  first-degree  premeditated  mur- 
der and  armed  robbery.  D.C.  Code  §§  22-2401, 
22-2901,  22-3202.  United  States  v.  Mack,  466 
F.2d  333,  1972  U.S.  App.  LEXIS  8681  (C.A.D.C. 
1972),  writ  of  certiorari  denied  by  409  U.S.  952, 
93  S.  Ct.  297,  34  L.  Ed.  2d  223,  1972  U.S. 
LEXIS  986  (1972). 

Evidence,  including  testimony  as  to  state- 
ments of  defendant  and  codefendant  describing 
events  and  circumstances  at  time  of  shooting  of 
cab  driver,  sustained  convictions  of  robbery  and 
felony  murder.  D.C.  Code  §§  22-2401,  22-2901. 
United  States  v.  Carter,  445  F.2d  669, 1971  U.S. 
App.  LEXIS  10458  (C.A.D.C.  1971),  writ  of 
certiorari  denied  by  405  U.S.  932,  92  S.  Ct.  988, 
30  L.  Ed.  2d  806,  1972  U.S.  LEXIS  3775  (1972). 

Evidence,  including  testimony  of  girl  friend 
of  one  defendant  as  to  incriminating  state- 
ments which  both  defendants  made  to  her, 
sustained  convictions  for  felony  murder  and  for 
attempted  robbery  D.C.  Code  §§  22-2401,  22- 
2902.  Calloway  v.  United  States,  399  F.2d  1006, 
1968  U.S.  App.  LEXIS  6138  (C.A.D.C.  1968), 
writ  of  certiorari  denied  by  393  U.S.  987,  89  S. 
Ct.  464,  21  L.  Ed.  2d  448,  1968  U.S.  LEXIS  157 
(1968). 

The  evidence,  including  evidence,  that  defen- 
dant was  with  his  co-defendants  immediately 
before  and  after  the  robbery-killing,  that  he  fled 
to  another  city  under  an  alias  with  articles 
stolen  from  the  getaway  automobile  and  that 
he  admitted  to  an  acquaintance  that  he  was  an 
active  participant  in  the  robbery,  warranted 
conviction  for  robbery  and  second  degree  mur- 
der. Dykes  v.  U.S.,  313  F.2d  580,  1962  U.S.  App. 
LEXIS  3291  (C.A.D.C.  1962). 

Convictions  on  an  aiding  and  abetting  theory 
for  first-degree  premeditated  murder  and  first- 
degree  felony  murder  were  supported  by  evi- 
dence that  defendant  arranged  meeting  for 
ostensible  purpose  of  buying  marijuana  from 
victim,  that  he  came  to  meeting  with  a  gun, 
that  he  and  co-defendants  all  drew  their  weap- 
ons as  if  on  cue  when  defendant  asked  co- 
defendant  what  he  thought  of  the  "weed,"  that 
defendant  during  armed  robbery  took  mari- 
juana from  victim  and  pager  from  victim's  as- 
sociate, and  that  he  shot  at  victim's  associate  as 
victim  sustained  fatal  gunshot  wound  to  head. 
Porter  v.  United  States,  826  A.2d  398,  2003 
D.C.  App.  LEXIS  421  (2003). 

Defendant's  corroborated  admissions,  cou- 
pled with  Government's  evidence  of  crime  itself 
and  circumstantial  evidence  of  defendant's  par- 
ticipation reasonably  permitted  finding  of  guilt 
beyond  reasonable  doubt,  in  prosecution  for 
armed  robbery  and  felony-murder.  D.C.  Code 
1981,  §§  22-2401,  22-2901,  22-3202.  Tribble  v. 
United  States,  447  A.2d  766,  1982  D.C.  App. 
LEXIS  380  (1982). 

In  prosecution,  inter  alia,  for  felony-murder 
and  attempted  robbery  while  armed,  evidence 


was  sufficient  to  support  the  convictions.  D.C. 
Code  §§  22-2401,  22-2902.  Dobson  v.  United 
States,  426  A.2d  361,  1981  D.C.  App.  LEXIS 
219  (1981). 

Evidence  was  sufficient  to  support  convic- 
tions for  aiding  and  abetting  robbery  and  for 
felony-murder.  D.C.  Code  §§  22-2401,  22-2901. 
Shanahan  v.  United  States,  354  A.2d  524,  1976 
D.C.  App.  LEXIS  501  (1976). 

—  Force  and  putting  in  fear,  weight  and 

sufficiency  of  evidence. 

There  was  sufficient  evidence  of  taking  and 
asportation  of  victim's  wallet  and  check  to  sup- 
port armed  robbery  convictions,  even  though 
none  of  victim's  property  was  taken  from  scene 
of  incident  or  possessed  by  defendants  for  sig- 
nificant period  of  time;  defendants  acquired 
wallet  and  paycheck  at  gunpoint,  both  items 
were  within  their  complete  and  exclusive  con- 
trol, they  retained  control  over  victim  and  any 
of  his  property  by  pistol-whipping  him  after 
finding  nothing  of  value  on  him,  and  it  was 
irrelevant  that  defendants  might  have  held 
check  and  wallet  for  only  brief  moment  of  time 
before  throwing  both  back  at  victim.  D.C.  Code 
1981,  §  22-2901.  Lattimore  v.  United  States, 
684  A.2d  357,  1996  D.C.  App.  LEXIS  224 
(1996). 

—  Identity  of  accused,  weight  and  suffi- 

ciency of  evidence. 

Evidence,  including  identification  by  three  of 
four  counterwomen  on  duty  at  fast  food  restau- 
rant on  night  of  robbery  and  testimony  of  police 
officers  suggesting  that  one  robber  was  ob- 
served fleeing  toward  location  in  which  defen- 
dant was  stopped,  which  was  near  spot  where 
bag  with  shotgun  was  discovered,  sustained 
verdict  convicting  defendant  of  armed  robbery. 
U.S.  V.  Singleton,  702  F.2d  1159, 1983  U.S.  App. 
LEXIS  29661  (C.A.D.C.  1983). 

Testimony  by  two  victims  of  robbery  that 
defendant  was  one  of  their  two  assailants  was 
sufficient  to  sustain  defendant's  conviction  for 
armed  robbery  D.C.  Code  §§  22-2901,  22-3202. 
United  States  v.  Alston,  551  F.2d  315, 1976  U.S. 
App.  LEXIS  7818  (C.A.D.C.  1976). 

Evidence  on  issue  of  joint  criminal  venture 
and  possession  of  purse  and  shotgun  found  in 
speeding  automobile,  occupied  by  defendants 
as  driver  and  passenger,  a  short  time  after  a 
purse  had  been  forcibly  taken  from  a  pedes- 
trian by  two  men,  one  of  whom  was  armed  with 
pistol,  was  sufficient  to  support  conviction  of 
armed  robbery,  assault  with  a  dangerous 
weapon  and  possession  of  unregistered  firearm, 
notwithstanding  that  at  least  one  of  four  or  five 
original  occupants  of  vehicle  had  fled  and  that 
identification  of  defendants  was  "inconclusive" 
at  best.  D.C.  Code  §§  22-502,  22-2901,  22-3202; 
26  U.S.C.  (I.R.C.1954)  §  5861(d).  United  States 
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V.  McCall,  460  F.2d  952,  1972  U.S.  App.  LEXIS 
10560  (C.A.D.C.  1972). 

In  prosecution  for  robbery,  there  was  ample 
identification  by  victim,  including  testimony  of 
identification  at  lineup,  supplemented  by  a 
photograph  of  lineup.  United  States  v. 
Hallman,  439  F.2d  603,  1971  U.S.  App.  LEXIS 
12451  (C.A.D.C.  1971). 

Evidence,  including  evidence  of  defendant's 
in-trial  identification  and  testimonial  refer- 
ences to  pretrial  forerunners,  sustained  convic- 
tion for  robbery  and  assault  with  dangerous 
weapon.  D.C.  Code  §§  22-501,  22-2901.  United 
States  V.  McNair,  433  F.2d  1132,  1970  U.S.  App. 
LEXIS  9919  (C.A.D.C.  1970). 

Evidence,  consisting  of  identification  by  sin- 
gle witness,  as  to  identity  of  defendant  as  one  of 
robbers  was  sufficient  to  support  verdict  of 
guilty  to  charge  of  armed  robbery.  Jones  v. 
United  States,  361  F.2d  537,  1966  U.S.  App. 
LEXIS  6361  (C.A.D.C.  1966). 

Evidence  in  prosecution  for  robbery  and  at- 
tempt to  commit  rape  was  sufficient  to  ade- 
quately identify  defendant.  Whalem  v.  United 
States,  346  F2d  812,  1965  U.S.  App.  LEXIS 
5807  (C.A.D.C.  1965),  writ  of  certiorari  denied 
by  382  U.S.  862,  86  S.  Ct.  124, 15  L.  Ed.  2d  100, 
1965  U.S.  LEXIS  868  (1965). 

In  robbery  prosecution,  evidence  of  identifi- 
cation of  defendant  was  sufficient  to  sustain 
conviction.  Green  v.  U.S.,  289  F.2d  765,  1961 
U.S.  App.  LEXIS  4758  (C.A.D.C.  1961). 

Evidence  was  sufficient  to  support  finding 
that  juvenile  was  among  the  individuals  who 
committed  the  charged  armed  robbery;  positive 
identifications  were  made  by  two  victims  at  a 
show-up  held  some  twenty-five  minutes  after 
the  robbery,  victim  testified  that  he  recognized 
defendant  by  his  facial  features,  dreadlock  hair 
style  and  wristbands,  victims  professed  to  have 
no  doubt  about  their  identifications,  and  victim 
was  robbed  of  three  new  and  recently-obtained 
twenty-dollar  bills,  while  defendant  was  found 
by  police  in  possession  of  three  new  twenty- 
dollar  bills.  In  re  T.C.,  999  A.2d  72,  2010  D.C. 
App.  LEXIS  398  (2010). 

There  was  sufficient  evidence  of  defendant's 
identity  as  the  robber  so  as  to  support  his 
conviction  for  armed  robbery;  victim  was  able 
to  observe  defendant  and  the  other  robbers  at 
close  range  during  the  robbery  and  he  saw  the 
men  pull  out  their  guns,  victim  was  able  to 
describe  defendant's  build,  complexion,  and 
clothing  when  he  gave  an  account  of  the  rob- 
bery to  police  about  thirty  minutes  after  the 
robbery  took  place,  and  victim  expressed  no 
uncertainty  when  identifying  defendant  on  the 
street  later  the  same  night  of  the  robbery. 
Lancaster  v.  United  States,  975  A.2d  168,  2009 
D.C.  App.  LEXIS  251  (2009). 

Defendants'  convictions  for  second-degree 
burglary  while  armed,  armed  robbery,  and  pos- 
session of  firearm  during  crime  of  violence  were 


supported  by  witnesses'  identifications  and 
other  evidence  including  kind  of  clothing  worn 
by  defendants  and  car  they  were  driving  when 
they  were  apprehended.  D.C.  Code  1981,  §§  22- 
1801(b),  22-2901,  22-3202,  22-3204(b).  Gregg  v. 
United  States,  754  A.2d  265,  2000  D.C.  App. 
LEXIS  108  (2000),  writ  of  certiorari  denied  by 
531  U.S.  980,  121  S.  Ct.  430,  148  L.  Ed.  2d  438, 
2000  U.S.  LEXIS  7361,  69  U.S.L.W.  3316 
(2000). 

Sufficient  evidence  identified  defendant  as 
one  of  two  robbers,  despite  fact  that  victim  was 
unable  to  identify  defendant  as  assailant  either 
at  show-up  identification  held  20  minutes  after 
assault  or  in  court,  where  bank  surveillance 
videotape,  which  captured  assault  committed 
near  automatic  teller  machine  showing  actions 
of  robbers,  was  played  to  jury,  and  shortly  after 
assault,  defendant  was  apprehended  in  com- 
pany of  codefendant  whom  victim  positively 
identified.  Stevens  v.  United  States,  683  A.2d 
452,  1996  D.C.  App.  LEXIS  193  (1996),  writ  of 
certiorari  denied  by  522  U.S.  883,  118  S.  Ct. 
211,  139  L.  Ed.  2d  146,  1997  U.S.  LEXIS  5655, 
66  U.S.L.W.  3261  (1997). 

Convictions  of  two  counts  of  armed  robbery 
and  one  count  of  possession  of  firearm  during 
commission  of  crime  of  violence  or  dangerous 
crime  were  supported  by  sufficient  evidence, 
including  complaining  witness'  identification  of 
defendant  and  identification  of  defendant's 
somewhat  distinctive  car  by  both  witnesses  at  a 
second  sighting.  D.C.  Code  1981,  §§  22-2901, 
22-3202,  22-3204(b);  U.S.C.  Const.Amend.  6. 
Coins  V.  United  States,  617  A.2d  956,  1992  D.C. 
App.  LEXIS  307  (1992). 

Evidence  was  insufficient  to  convict  defen- 
dant of  robbery  of  senior  citizen;  victim  was 
pushed  by  two  men,  victim  then  discovered  her 
wallet  was  gone,  and  defendant  and  another 
were  arrested  wearing  clothes  similar  to  those 
worn  by  perpetrators,  but  victim  could  not 
identify  her  assailants.  D.C.  Code  1981,§§  22- 
2901,  22-3901.  Smith  v.  United  States,  561  A.2d 
468,  1989  D.C.  App.  LEXIS  125  (1989),  substi- 
tuted opinion  in  part  at  1989  D.C.  App.  LEXIS 
218  (D.C.  Oct.  11,  1989). 

Eyewitness'  identification  of  defendant,  as 
corroborated  by  other  evidence,  sufficiently 
supported  defendant's  robbery  conviction;  al- 
though there  were  inconsistencies  in  eyewit- 
ness' identification,  identification  was  corrobo- 
rated by  another  witness,  defendant's  flight 
from  scene,  gun  found  along  defendant's  escape 
route,  and  defendant's  admission  that  he  was  in 
area  during  commission  of  robbery.  Garris  v. 
United  States,  559  A.2d  323,  1989  D.C.  App. 
LEXIS  107  (1989). 

Identification  of  defendant  by  victim,  both  in 
lineup  and  at  trial,  as  person  who  displayed 
gun  at  time  of  her  robbery  was  sufficient  to 
support  conviction  for  armed  robbery,  notwith- 
standing victim's  failure  to  mention  to  police 
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that  person  with  gun  had  scars  on  face  and 
"large  gap  in  the  front  of  his  mouth."  Singley  v. 
United  States,  548  A.2d  780,  1988  D.C.  App. 
LEXIS  183  (1988). 

Pretrial  identifications  of  defendant  by  eye- 
witness as  bagman  in  robbery,  standing  alone 
as  only  probative  evidence  of  guilt,  was  insuffi- 
cient to  support  conviction,  where  identifica- 
tions were  meaningfully  undercut  by  witness' 
testimony  at  trial  that  defendant  did  not  look 
like  bagman,  none  of  other  victims,  all  of  whom 
had  similar  opportunity  to  observe  perpetrator, 
was  able  to  make  any  identification,  and  de- 
scription of  bagman  given  by  one  other  victim 
was  significantly  at  variance  with  defendant. 
Beatty  v.  United  States,  544  A.2d  699,  1988 
D.C.  App.  LEXIS  103  (1988). 

Evidence  was  sufficient  to  sustain  conviction 
of  one  codefendant  of  armed  robbery  where 
evidence  indicated  that  he  was  identified  on 
separate  occasions  by  each  of  State's  four  main 
witnesses,  his  nickname  appeared  on  witness' 
original  list  of  alleged  robbers  and  his  attempt 
to  harass  State  witness  in  connection  with  case 
was  well  documented  at  trial.  Payne  v.  United 
States,  516  A.2d  484,  1986  D.C.  App.  LEXIS 
455  (1986). 

Evidence,  including  testimony  of  victim  that 
he  was  robbed  by  a  man  with  a  gun  as  he  was 
leaving  restaurant,  and  that  there  was  a  street- 
light nearby  that  shed  enough  light  for  him  to 
see  the  robber's  face,  and  his  subsequent  iden- 
tification of  defendant  as  person  who  robbed 
him  at  show-up,  lineup,  and  in  court,  was 
sufficient  to  support  armed  robbery  conviction. 
D.C.  Code  1981,§§  22-2901,  22-3202.  Fields  v. 
United  States,  484  A.2d  570,  1984  D.C.  App. 
LEXIS  543  (1984),  writ  of  certiorari  denied  by 
471  U.S.  1067,  105  S.  Ct.  2144,  85  L.  Ed.  2d 
501,  1985  U.S.  LEXIS  1693,  53  U.S.L.W.  3777 
(1985). 

In  prosecution  for  armed  robbery,  evidence  in 
form  of  eyewitness  identification  of  defendant 
by  security  guard  and  supervisor  of  security 
was  sufficient  to  sustain  conviction.  McClain  v. 
United  States,  460  A.2d  562,  1983  D.C.  App. 
LEXIS  351  (1983). 

In  view  of  fact  that  witness  was  present 
during  entire  robbery  which  lasted  approxi- 
mately 20  minutes,  that  store  was  well-lit,  that 
her  view  was  unobstructed  and  that  neither 
man  was  wearing  mask,  her  clear  and  unequiv- 
ocal responses  in  making  identification  sus- 
tained conviction  for  robbery.  D.C.  Code  §§  22- 
2901,  22-3202.  Cunningham  v.  United  States, 
408  A.2d  1240,  1979  D.C.  App.  LEXIS  508 
(1979). 

Evidence  of  identification  of  defendant  was 
sufficient  to  permit  finding  that  15-year-old 
defendant  was  guilty  of  robbery  beyond  reason- 
able doubt.  D.C.  Code  §  22-2901.  In  re  L.W., 
390  A.2d  435,  1978  D.C.  App.  LEXIS  546 
(1978). 


Although  one  of  witnesses  to  robbery  was 
unable  to  identify  defendant  as  perpetrator, 
where  two  other  witnesses  made  positive  iden- 
tification, such  constituted  sufficient  evidence 
to  support  finding  of  guilty  beyond  reasonable 
doubt.  Grier  v.  United  States,  381  A.2d  3,  1977 
D.C.  App.  LEXIS  300  (1977). 

Evidence  in  prosecution  wherein  defendant 
was  convicted  of  armed  robbery  and  of  carrying 
pistol  without  license  was  sufficient  to  permit 
finding  of  identification  beyond  reasonable 
doubt,  even  considering  18  months  time  lapse 
between  offense  and  positive  identification  of 
defendant  at  lineup.  D.C.  Code  §§  22-2901, 
22-3202,  22-3204.  Tolliver  v.  United  States,  378 
A.2d  679,  1977  D.C.  App.  LEXIS  248  (1977). 

Discrepancy  between  victim's  description  of 
robber's  height  and  defendant's  actual  height 
did  not  in  itself  indicate  a  substantial  likeli- 
hood of  misidentification  in  light  of  victim's 
excellent  opportunity  to  observe  robber  during 
incident  and  fact  that  victim  never  wavered  in 
his  identification  of  defendant.  Williams  v. 
United  States,  355  A.2d  784,  1976  D.C.  App. 
LEXIS  525  (1976). 

Testimony  of  robbery  victim,  who  was  con- 
fronted under  streetlight,  who  was  twice  able  to 
closely  observe  assailant  as  he  leaned  into  her 
automobile,  who  described  assailant  and  his 
attire  in  detail  and  who  two  days  later  identi- 
fied defendant  from  third  array  of  police  photo- 
graphs and  also  identified  defendant  at  lineup 
and  trial,  was  sufficient  to  support  robbery 
conviction.  D.C.  Code§  22-2901.  Russell  v. 
United  States,  348  A.2d  299,  1975  D.C.  App. 
LEXIS  280  (1975). 

Evidence  sustained  robbery  conviction  of  de- 
fendant whose  fingerprints  were  found  by  po- 
lice on  a  dresser  drawer  in  a  generally  locked 
woman's  bedroom.  D.C.  Code  §  22-2901.  Hawk- 
ins V.  United  States,  329  A.2d  781,  1974  D.C. 
App.  LEXIS  328  (1974). 

—  In  generaL 

Evidence  sustained  finding  that  the  defen- 
dant who  asked  filling  station  attendant  to 
change  $5.00  bill  and  claimed  that  he  left  $5.00 
bill  in  exchange  for  $5.00  he  took  was  guilty  of 
robbery  Jackson  v.  United  States,  386  F.2d  641, 
1967  U.S.  App.  LEXIS  4534  (C.A.D.C.  1967). 

Unchallenged  testimony  by  robbery  victim 
that  someone  actually  saw  defendant  take  wal- 
let out  of  her  purse,  together  with  evidence  that 
defendant  was  at  the  bus  stop  where  crime 
occurred  and  was  found  to  have  stolen  money  in 
his  possession,  was  sufficient  to  sustain  convic- 
tion for  robbery.  D.C.  Code  1961,  §  22-2901. 
Jackson  v.  United  States,  359  F.2d  260,  1966 
U.S.  App.  LEXIS  6620  (C.A.D.C.  1966),  writ  of 
certiorari  denied  by  385  U.S.  877,  87  S.  Ct.  157, 
17  L.  Ed.  2d  104,  1966  U.S.  LEXIS  994  (1966). 

In  armed  robbery  prosecution,  evidence  that 
defendants  ordered  victims  to  throw  their 
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money  on  the  floor  under  clear  threat  of  vio- 
lence was  sufficient  to  demonstrate  both  violent 
taking  of  property  by  depriving  victims  of  its 
use  and  defendants'  constructive  control  over 
the  property  to  detriment  of  its  owners.  D.C. 
Code  1981,  §  22-2901.  Newman  v.  United 
States,  705  A.2d  246,  1997  D.C.  App.  LEXIS 
189  (1997). 

Government  failed  to  prove  beyond  reason- 
able doubt  that  defendants  took  wallets  from 
immediate  actual  possession  of  victims,  and 
therefore  evidence  was  insufficient  to  convict 
defendants  of  robbery  or  robbery  of  senior  citi- 
zen, where  there  was  no  direct  evidence  that 
defendants  took  wallets,  and  no  expert  testi- 
mony as  to  methods  used  by  pickpockets  to 
remove  wallets  from  clothing  of  individuals,  or 
amount  of  force  necessary  to  pickpocket.  D.C. 
Code  1981,  §§  22-2901,  22-3901(a).  Zanders  v. 
United  States,  678  A.2d  556,  1996  D.C.  App. 
LEXIS  122  (1996). 

Determination  that  defendant  robbed  victim 
in  card  shop  was  supported  by  sufficient  evi- 
dence showing  that  defendant  knocked  over 
display  while  standing  in  front  of  victim,  that 
defendant  then  looked  past  victim  while  victim 
felt  series  of  nudges  on  her  back  and  saw  man 
behind  her  putting  something  into  his  pocket, 
that  both  men  then  left  store  and  victim  then 
noticed  her  money  was  gone  from  her  wallet, 
and  that  victim  had  good  opportunity  to  view 
defendant  during  incident  and  afterwards.  D.C. 
Code  1981,  §  22-2901.  Smith  v.  United  States, 
561  A.2d  468,  1989  D.C.  App.  LEXIS  125 
(1989),  substituted  opinion  in  part  at  1989  D.C. 
App.  LEXIS  218  (D.C.  Oct.  11,  1989). 

Conviction  for  robbery  was  supported  by  suf- 
ficient evidence,  including  testimony  of  victim 
that  defendant  took  money  from  his  wallet 
while  codefendant  held  him  at  gunpoint.  D.C. 
Code  1981,  §  22-2901.  Streater  v.  United 
States,  478  A.2d  1055,  1984  D.C.  App.  LEXIS 
442  (1984). 

Evidence  tending  to  show  that  two  robberies 
of  cab  drivers  took  place  within  seven  hours,  in 
same  city  block,  by  two  women,  one  of  whom 
was  codefendant,  that  in  each  instance  codefen- 
dant was  in  front  seat  while  her  accomplice, 
identified  as  defendant  in  second  robbery,  was 
in  back  seat,  that  codefendant  used  pistol  in 
each  robbery  while  her  accomplice  rifled  vic- 
tim's clothes  and  that  in  each  case  victim  was 
deprived  of  use  of  cab  as  well  as  money  and 
other  personal  items  sustained  conviction  of 
defendant  for  first  robbery  as  well  as  for  second. 
D.C.  Code  §§  22-2901,  22-3202.  Samuels  v. 
United  States,  385  A.2d  16,  1978  D.C.  App. 
LEXIS  445  (1978). 

Evidence  that  money  in  cash  register  was 
taken  from  sales  clerk  as  custodian  for  store 
was  sufficient  to  establish  possessory  element 
of  offense  of  armed  robbery.  D.C.  Code  §§  22- 


2901,  22-3202.  Jones  v.  United  States,  362  A.2d 
718,  1976  D.C.  App.  LEXIS  349  (1976). 

—  Insanity  or  other  incapacity,  weight  and 
sufficiency  of  evidence. 

Record,  including  testimony  of  a  private  psy- 
chiatrist who  examined  defendant  at  govern- 
ment expense,  was  sufficient  to  support  finding 
that  criminal  acts  committed  by  defendant 
(armed  robbery,  assault  with  a  dangerous 
weapon,  and  carrying  a  dangerous  weapon) 
were  not  so  proximately  tied  to  defendant's 
mental  impairment  as  to  require  his  exculpa- 
tion. D.C.  Code  §§  22-502,  22-2901,  22-3202, 
22-3204;  18  U.S.C.  United  States  v.  Wilson,  471 
F.2d  1072,  1972  U.S.  App.  LEXIS  7095 
(C.A.D.C.  1972),  writ  of  certiorari  denied  by  410 
U.S.  957,  93  S.  Ct.  1431,  35  L.  Ed.  2d  691,  1973 
U.S.  LEXIS  3264  (1973). 

Finding  that  commission  of  robbery  and  as- 
sault with  dangerous  weapon  was  not  causally 
connected  with  defendant's  alleged  mental  ill- 
ness and  narcotic  addiction  was  supported  by 
substantial  testimony.  D.C.  Code  §§  22-502, 
22-2901.  United  States  v.  Carter,  436  F.2d  200, 
1970  U.S.  App.  LEXIS  8882  (C.A.D.C.  1970). 

In  light  of  evidence  on  issue  whether  offense 
was  a  product  of  mental  illness,  conviction  for 
robbery  of  property  belonging  to  United  States, 
assault  with  dangerous  weapon  and  carrying 
dangerous  weapon  would  be  affirmed.  18  U.S.C. 
§  2112;  D.C.  Code  §§  22-502,  22-2901,  24- 
301(a).  Adams  v.  United  States,  413  F.2d  411, 
1969  U.S.  App.  LEXIS  12488  (C.A.D.C.  1969). 

Jury  was  justified  in  finding  that  assault 
with  intent  to  commit  robbery  and  robbery 
were  not  product  of  alleged  mental  disease  of 
defendant,  where  psychiatrist  testified  that  de- 
fendant was  suffering  from  low  grade  mental 
illness  predisposing  to  psychosis  particularly 
when  defendant  was  under  influence  of  large 
amounts  of  alcohol,  and  evidence  indicated  that 
defendant  was  completely  sober  at  time  of  al- 
leged offenses.  D.C.  Code  1961,  §§  22-501,  22- 
2901.  Hawkins  v.  U.S.,  310  F2d  849,  1962  U.S. 
App.  LEXIS  3772  (C.A.D.C.  1962). 

Where  defendant,  accused  of  murder  and 
robbery,  introduced  evidence  that  on  date 
thereof  he  was  suffering  from  mental  disease  or 
defect,  it  became  duty  of  government  to  prove 
him  sane  beyond  reasonable  doubt  at  time  of 
commission  of  crimes  charged.  D.C.  Code  1951, 
§§  22-2401,  22-2901.  Carey  v.  U.S.,  296  F2d 
422,  1961  U.S.  App.  LEXIS  3480  (C.A.D.C. 
1961). 

Where  there  is  evidence  that  accused  was  of 
unsound  mind  when  offenses  occurred,  prose- 
cution is  under  necessity  of  establishing  to 
satisfaction  of  jury  beyond  reasonable  doubt 
that  offenses  were  not  result  of  accused's  insan- 
ity D.C.  Code  1951,  §§  22-2901,  24-301.  Doug- 
las V.  U.S.,  239  F2d  52,  1956  U.S.  App.  LEXIS 
4124  (C.A.D.C.  1956). 
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In  order  to  justify  conviction,  where  there  is 
evidence  that  accused  was  of  unsound  mind 
when  offenses  occurred,  proof,  considered  with 
presumption  of  sanity,  must  exclude  beyond 
reasonable  doubt  the  hypothesis  that  conduct 
indicted  was  product  of  a  diseased  mind  or 
mental  defect.  D.C.  Code  1951,  §§  22-2901, 
24-301.  Douglas  v.  U.S.,  239  F.2d  52,  1956  U.S. 
App.  LEXIS  4124  (C.A.D.C.  1956). 

—  Intent,  weight  and  sufficiency  of  evi- 

dence. 

Evidence  was  sufficient  to  show  that  defen- 
dant had  intended  to  rob  victim,  as  required  to 
support  conviction  for  attempted  robbery  while 
armed;  intended  victim  had  been  invited  to 
tattoo  party  where  he  gave  tattoos  to  party- 
goers  for  discounted  price,  he  earned  approxi- 
mately $1000  that  night,  he  was  paid  in  cash  by 
each  person  at  party,  defendant  had  com- 
plained that  he  thought  victim's  prices  were  too 
high,  and  witness  testified  that,  when  defen- 
dant heard  that  victim,  who  had  assisted  in- 
tended victim  that  night,  had  been  shot  killed, 
defendant  stated  that  "he  didn't  know  they 
were  going  to  kill  him,  the  plan  was  for  them  to 
rob  the  guy."  Matthews  v.  United  States,  13 
A.3d  1181,  2011  D.C.  App.  LEXIS  105  (2011). 

A  jury  may  infer  the  intent  to  rob  from  the 
totality  of  the  evidence;  this  inference  may  be 
drawn  not  only  from  the  words  uttered  by  the 
suspect  but  also  from  his  conduct.  Abdus-Price 
V  United  States,  873  A.2d  326,  2005  D.C.  App. 
LEXIS  204  (2005). 

Evidence  indicating  that  defendant  twice  re- 
turned to  closet  where  he  had  placed  complain- 
ant and  inquired  as  to  whereabouts  of  her 
money  and  that  defendant,  on  returning  to 
closet  a  third  time,  told  complainant  that  he 
was  going  to  get  some  writing  paper  and  a 
drink  was  sufficient  to  raise  inference  that 
defendant  was  looking  for  complainant's  money 
and  that,  on  finding  it,  was  going  to  purchase 
some  goods  with  money  and,  as  such,  was 
sufficient  to  raise  inference  in  prosecution  for 
armed  robbery  that  defendant  took  complain- 
ant's property  with  specific  intent  to  steal  it. 
D.C.  Code  §§  22-2901,  22-3202.  Beck  v  U.S., 
402  A.2d  418,  1979  D.C.  App.  LEXIS  372 
(1979). 

—  Juvenile  proceedings,  weight  and  suffi- 

ciency of  evidence. 

In  delinquency  proceeding,  evidence  that  vic- 
tim was  shot  during  juvenile's  robbery  of  an- 
other victim  in  same  car,  together  with  juve- 
nile's confession,  was  sufficient  to  support 
finding  of  juvenile's  involvement  in  offense  and 
adjudication  as  delinquent.  D.C.  Code  1981, 
§§  16-2317,  16-2319,  22-501,  22-2401,  22-2901, 
22-3202.  In  re  C.L.W.,  467  A.2d  706,  1983  D.C. 
App.  LEXIS  460  (1983). 


In  proceeding  in  which  juvenile  was  adjudi- 
cated delinquent  on  basis  of  determination  that 
he  had  committed  a  robbery,  properly  admitted 
evidence  was  insufficient  to  sustain  the  adjudi- 
cation of  delinquency  D.C.  Code  §  22-2901.  In 
re  O.,  400  A.2d  1055, 1979  D.C.  App.  LEXIS  346 
(1979). 

Evidence  that  a  spree  of  cab  driver  robberies 
took  place  from  4:30  a.  m.  to  6:30  a.  m.,  that,  in 
the  first  two  robberies,  juvenile  sat  behind  the 
driver  while  his  companion  sat  on  the  right  of 
the  rear  seat,  that  in  both  instances  the  com- 
panion pulled  a  gun  and  cab  driver  was  robbed 
of  his  money,  jewelry,  and  pocket  chattels,  that 
third  victim  was  shot,  that  items  taken  during 
the  two  earlier  robberies  were  found  at  the 
murder  scene,  and  that  the  two  persons  seen 
fleeing  from  the  murder  scene  were  wearing 
clothing  consistent  with  that  described  by  occu- 
pant of  apartment  at  the  time  that  juvenile  and 
his  accomplice  arrived  with  other  loot  and  a 
bloody  appearance  was  sufficient  to  sustain 
juvenile's  convictions  for  felony-murder  and  at- 
tempted robbery  D.C.  Code  §§  22-2401,  22- 
2901,  22-3202.  In  re  A.L.S.,  377  A.2d  1149,  1977 
D.C.  App.  LEXIS  393  (1977). 

It  was  within  province  of  court,  as  trier  of 
fact,  to  disbelieve  testimony  of  waitress  who 
had  chosen  juvenile's  photograph  from  display 
on  day  after  robbery  of  restaurant  but  who 
testified  at  trial  that  defendant  was  not  the  boy 
who  had  pointed  gun  at  her.  D.C.  Code  §§  22- 
502,  22-2901.  In  re  W.K.,  323  A.2d  442,  1974 
D.C.  App.  LEXIS  251  (1974). 

Positive  identification  by  one  eyewitness  and 
somewhat  tentative  identifications  by  two 
other  eyewitnesses  were  sufficient  basis  for 
finding  juvenile  guilty  of  robbery  and  assault 
with  dangerous  weapon.  D.C.  Code  §§  22-502, 
22-2901.  In  re  W.K.,  323  A.2d  442,  1974  D.C. 
App.  LEXIS  251  (1974). 

Under  record,  trial  court's  finding  that  juve- 
nile was  an  aider  and  abettor  in  assault  and 
robbery,  and  hence  a  delinquent,  was  not 
plainly  wrong.  D.C.  Code  §§  22-105,  22-502, 
22-2901.  In  re  W.,  294  A.2d  174,  1972  D.C.  App. 
LEXIS  237  (1972). 

—  Kidnapping,  weight  and  sufficiency  of 
evidence. 

Evidence  was  not  insufficient  to  support  de- 
fendant's kidnapping  conviction  on  ground  vic- 
tim was  not  transported  subsequent  to  robbery. 
D.C.  Code  1981,  §§  22-2101,  22-2901.  Catlett  v 
United  States,  545  A.2d  1202,  1988  D.C.  App. 
LEXIS  109  (1988),  writ  of  certiorari  denied  by 
488  U.S.  1017,  109  S.  Ct.  814,  102  L.  Ed.  2d 
803,  1989  U.S.  LEXIS  251,  57  U.S.L.W.  3453 
(1989). 

Circumstantial  evidence,  including  com- 
plainant's testimony  that  her  abductor  held 
gun  to  her  head,  that  he  had  taken  one  of  her 
husband's  black  leather  gloves  from  car,  and 
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that  he  had  emptied  her  pants  pockets  >  of 
money  and  watch,  and  other  evidence  that 
handgun  was  found  close  to  spot  where  defen- 
dant was  apprehended  after  he  had  run  from 
car  which  held  complainant,  that  defendant 
had  covered  gun  with  black  leather  glove,  and 
that  defendant  had  watch  and  money  on  per- 
son, was  sufficient  to  support  defendant's  con- 
victions for  armed  robbery,  rape  and  kidnap- 
ping. White  V.  United  States,  484  A.2d  553, 
1984  D.C.  App.  LEXIS  546  (1984). 

—  Multiple  offenses,  weight  and  suffi- 
ciency of  evidence. 

Testimony  by  prison  guards  that  they  were 
locked  in  a  cell  and  held  as  hostages,  that 
defendant  frequently  checked  the  cell  where 
the  guards  were  confined,  that  he  told  the 
guards  that  he  "had  nothing  to  lose  by  going  out 
looking,"  that  defendant  separated  himself 
from  a  group  of  inmates  who  did  not  want  to 
escape  immediately  before  rebellious  inmates 
clustered  for  breakout  attempt,  and  that  defen- 
dant thereafter  came  by  the  cell  many  times 
armed  with  a  short  piece  of  steel  with  a  sharp 
end  and  threatened  the  hostages  was  sufficient 
to  sustain  defendant's  convictions  for  at- 
tempted escape,  armed  kidnapping,  robbery, 
and  riot.  18  U.S.C.  §  751;  D.C.  Code  §§  22-502, 
22-1122,  22-2901,  22-3202.  United  States  v. 
Bridgeman,  523  F.2d  1099,  1975  U.S.  App. 
LEXIS  11742  (C.A.D.C.  1975),  writ  of  certiorari 
denied  by  425  U.S.  961,  96  S.  Ct.  1743,  96  S.  Ct. 
1744,  48  L.  Ed.  2d  206,  1976  U.S.  LEXIS  1553 
(1976). 

Evidence  sustained  conviction  on  three-count 
indictment  charging  housebreaking,  robbery 
and  assault  with  intent  to  commit  robbery.  D.C. 
Code  1961,  §§  22-501,  22-1801,  22-2901.  Mar- 
tin V.  United  States,  314  F.2d  266,  1963  U.S. 
App.  LEXIS  6332  (C.A.D.C.  1963). 

Evidence  established  defendant's  guilt  of  un- 
authorized use  of  vehicle  and  robbery.  United 
States  V.  Allen,  278  F.  Supp.  544,  1968  U.S. 
Dist.  LEXIS  7886  (D.D.C1968). 

Sufficient  evidence  supported  convictions  for 
armed  carjacking,  armed  robbery,  aggravated 
assault  while  armed  (AAWA),  assault  with  a 
dangerous  weapon  (ADW),  possession  of  a  fire- 
arm while  committing  a  crime  of  violence,  and 
carrying  a  pistol  without  a  license;  victim  was 
able  to  determine  defendants'  relative  heights 
and  complexions,  although  they  masked  their 
faces,  officer  apprehended  defendant  after  he 
fled  from  car  bearing  license  number  of  car 
reported  stolen  only  a  few  minutes  earlier,  and 
wearing  very  shoes  identified  as  those  stolen 
from  victim's  feet,  and  defendant's  girlfriend 
testified  that  defendants  brought  into  her 
apartment  several  person  items  belonging  to 
victim.  Beaner  v.  United  States,  845  A.2d  525, 
2004  D.C.  App.  LEXIS  75  (2004). 


Evidence  was  sufficient  to  support  defen- 
dant's convictions  for  first-degree  murder  while 
armed,  assault  with  intent  to  kill  while  armed, 
armed  robbery,  conspiracy  to  commit  armed 
robbery,  and  first-degree  burglary  while  armed; 
according  to  driver  of  get-away  vehicle,  defen- 
dant struggled  to  open  stolen  safe  in  vehicle 
following  murders  and  made  statement  about 
apparent  contents  of  safe,  and  other  witnesses 
testified  that  defendant  ran  to  vehicle  from 
victims'  house  with  codefendant,  that  defen- 
dant helped  count  out  money,  drugs,  and  other 
items  found  in  safe,  and  that  defendant  ulti- 
mately took  his  own  share,  including  a  diamond 
ring  which  he  was  seen  wearing  shortly  after 
the  murders.  D.C.  Code  1981,  §§  22-105(a), 
22-501,  22-1801(a),  22-2401,  22-2901,  22-3202. 
Dancy  v.  United  States,  745  A.2d  259,  2000 
D.C.  App.  LEXIS  12  (2000). 

Evidence  sustained  defendant's  convictions 
for  felony-murder,  robbery,  and  first-degree 
burglary.  D.C.  Code  §§  22-1801(a),  22-2401, 
22-2901.  Brown  v.  United  States,  464  A.2d  120, 
1983  D.C.  App.  LEXIS  437  (1983). 

Evidence  sustained  convictions  for  assault 
with  intent  to  kill  while  armed  and  assault 
with  intent  to  rob  while  armed.  D.C.  Code 
§§  22-106,  22-501,  22-3202,  22-3214(b). 
McBride  v.  United  States,  393  A.2d  123,  1978 
D.C.  App.  LEXIS  341  (1978),  writ  of  certiorari 
denied  by  440  U.S.  927,  99  S.  Ct.  1260,  59  L.  Ed. 
2d  482,  1979  U.S.  LEXIS  938  (1979). 

Evidence  sustained  convictions  for  first-de- 
gree burglary  while  armed  and  armed  robbery. 

D.  C.  Code  §§  22-1801(a),  22-2901.  Franey  v. 
United  States,  382  A.2d  1019,  1978  D.C.  App. 
LEXIS  419  (1978). 

Government's  evidence,  although  partly  cir- 
cumstantial, reasonably  permitted  finding  that 
juvenile  was  guilty  of  mayhem  and  malicious 
disfigurement  and  robbery  by  force  and  vio- 
lence. D.C.  Code  §§  22-506,  22-2901.  In  re 

E.  G.C.,  373  A.2d  903,  1977  D.C.  App.  LEXIS 
321  (1977). 

—  Persons  liable,  weight  and  sufficiency  of 
evidence. 

Evidence  in  robbery  prosecution  was  suffi- 
cient to  support  finding  that  defendant  partic- 
ipated, with  companion,  in  robbery  of  liquor 
store  during  which  companion  produced  pistol 
and  demanded  money  while  defendant  watched 
customers,  and  that  second  robbery  of  hostage 
outside  store  was  not  companion's  independent 
frolic  or  unrelated  to  general  criminal  scheme. 
D.C.  Code  §  22-2901.  United  States  v.  Belt,  514 

F.  2d  837,  1975  U.S.  App.  LEXIS  14203 
(C.A.D.C.  1975). 

Evidence  including  testimony  showing  that 
defendant  walked  behind  victims  and  tried  to 
remove  wallet  from  victim's  pocket  was  suffi- 
cient to  support  the  implicit  finding  of  verdict 
that  defendant  aided  and  abetted  the  offense  of 
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assault  with  intent  to  commit  robbery  while 
armed  with  a  dangerous  weapon  and  the  of- 
fense of  assault  with  a  dangerous  weapon.  D.C. 
Code  §§  22-105,  22-501  et  seq.,  22-502.  United 
States  V.  Prater,  462  F.2d  292,  1972  U.S.  App. 
LEXIS  10401  (C.A.D.C.  1972). 

To  uphold  conviction  for  aiding  and  abetting 
robbers,  there  must  be  evidence  to  support 
finding  that  defendant  knowingly  aided  and 
abetted  holdup.  United  States  v.  Harris,  435 
F.2d  74,  1970  U.S.  App.  LEXIS  7752  (C.A.D.C. 
1970),  writ  of  certiorari  denied  by  402  U.S.  986, 
91  S.  Ct.  1675,  29  L.  Ed.  2d  152,  1971  U.S. 
LEXIS  2081  (1971). 

Evidence,  in  prosecution  for  armed  robbery 
and  assault  with  dangerous  weapon,  warranted 
finding  that  defendant  knowingly  aided  and 
abetted  holdup.  United  States  v.  Harris,  435 
F.2d  74,  1970  U.S.  App.  LEXIS  7752  (C.A.D.C. 
1970),  writ  of  certiorari  denied  by  402  U.S.  986, 
91  S.  Ct.  1675,  29  L.  Ed.  2d  152,  1971  U.S. 
LEXIS  2081  (1971). 

In  robbery  prosecution  of  pickpocket  who 
allegedly  took  wallet  from  purse  of  lady  in  line 
of  people  outside  White  House  grounds  waiting 
to  gain  entrance  to  observe  children's  annual 
Easter  egg  roll,  evidence  was  sufficient  to  per- 
mit jury  to  conclude  beyond  reasonable  doubt 
that  defendant  gained  possession  of  the  purse 
from  the  immediate  actual  possession  of  the 
lady  D.C.  Code  §  22-2901.  Davis  v.  United 
States,  433  F.2d  1222,  1970  U.S.  App.  LEXIS 
8424  (C.A.D.C.  1970). 

Evidence  of  defendant's  presence  at  scene  of 
crime,  slight  association  with  actual  perpetra- 
tor, and  subsequent  flight,  did  not  sustain  con- 
viction for  robbery.  Fed. Rules  Crim.Proc.  rule 
29(a);  D.C.  Code  §§  22-105,  22-2901.  Bailey  v. 
United  States,  416  F.2d  1110,  1969  U.S.  App. 
LEXIS  13359  (C.A.D.C.  1969). 

Evidence  was  sufficient  to  sustain  conviction 
of  defendants  for  robbery  as  aiders  and  abet- 
tors. Williams  v.  U.S.,  255  F.2d  896,  1958  U.S. 
App.  LEXIS  4271  (C.A.D.C.  1958). 

Evidence  was  insufficient  to  sustain  robbery 
conviction  of  alleged  lookout.  Scott  v.  U.S.,  232 
R2d  362,  1956  U.S.  App.  LEXIS  3034  (C.A.D.C. 
1956). 

In  robbery  prosecution,  where  defendant 
claimed  that  he  acted  under  compulsion  by 
another  after  having  intended  only  an  extor- 
tion, evidence  justified  conviction.  Vinci  v.  U.S., 
159  F.2d  777,  1947  U.S.  App.  LEXIS  2525 
(1947). 

Evidence  sustained  conviction  for  robbery. 
D.C.  Code  1951,  §  22-2901.  U.S.  v.  Mann,  119 
F.Supp.  406,  1954  U.S.  Dist.  LEXIS  4397 
(D.D.C1954). 

Evidence  was  sufficient  to  establish  a  feloni- 
ous taking,  in  support  of  conviction  for  robbery, 
even  though  defendant  was  initially  driving  the 
victim's  vehicle  with  the  victim's  permission; 
the  victim  conditionally  transferred  possession 


of  his  vehicle  to  defendant  while  defendant  and 
the  victim  were  driving  around,  as  the  victim 
did  not  have  a  valid  driver's  license,  and  while 
the  parties  were  driving  around  co-defendant 
shot  and  killed  victim.  Pleasant-Bey  v.  United 
States,  988  A.2d  496,  2010  D.C.  App.  LEXIS  34 
(2010),  writ  of  certiorari  denied  by  132  S.  Ct. 
532,  181  L.  Ed.  2d  373,  2011  U.S.  LEXIS  7636, 
80  U.S.L.W.  3261  (U.S.  2011). 

Sufficient  evidence  supported  conviction  for 
robbery  under  theory  of  aiding  and  abetting; 
defendant  helped  accomplice  escape,  as  he  was 
driver  of  getaway  vehicle,  defendant  engaged 
police  in  high  speed  chase  and,  once  vehicle  was 
forcibly  stopped,  police  found  money  and  guns 
in  vehicle.  Lyons  v.  U.S.,  833  A.2d  481,  2003 
D.C.  App.  LEXIS  618  (2003). 

Accomplice's  unsworn  statement,  that  he 
committed  armed  robbery  with  someone  other 
than  defendant,  was  insufficient  to  show  defen- 
dant's actual  innocence,  so  as  to  survive  sum- 
mary denial  of  motion  for  postconviction  relief 
as  successive  motion  for  similar  relief  as  first 
motion  that  also  raised  ineffective  assistance 
claim.  Dobson  v.  United  States,  815  A.2d  748, 
2003  D.C.  App.  LEXIS  16  (2003). 

Evidence  was  insufficient  to  support  finding 
that  defendant  knowingly  and  intentionally 
aided  and  abetted  codefendant's  armed  robbery 
of  victim,  who  was  attempting  to  purchase 
handgun,  so  as  to  support  defendant's  armed 
robbery  conviction,  despite  fact  that  codefen- 
dant  robbed  victim  after  defendant  told  victim 
to  see  codefendant  respecting  handgun  pur- 
chase; there  was  no  direct  evidence  that  defen- 
dant planned  robbery  or  had  any  advance 
knowledge  that  robbery  would  occur,  and  code- 
fendant's decision  to  rob  victim  appeared  to 
have  been  improvised  at  last  moment,  rather 
than  planned  in  advance.  D.C.  Code  1981, 
§§  22-2901,  22-3202.  Roy  v.  United  States,  652 
A.2d  1098,  1995  D.C.  App.  LEXIS  6  (1995). 

Evidence  at  first  trial  that  defendant  acted 
with  "guilty  knowledge"  that  principal  was 
committing  robbery  when  defendant  picked 
principal  and  companion  up  in  car  and  drove 
away,  and  that  defendant  knew  or  should  have 
foreseen  that  gun  would  be  required  to  commit 
the  robbery,  was  sufficient  to  sustain  conviction 
for  aiding  and  abetting  armed  robbery,  so  that 
retrial  was  not  barred  on  double  jeopardy 
grounds  following  remand  based  on  reversible 
instructional  errors,  in  view  of  evidence  that 
defendant  had  inside  information  and  arranged 
to  drive  robbers  to  particular  grocery  store  on 
heavy  check-cashing  day  at  exact  time  when 
person  would  arrive  with  large  amounts  of 
cash,  that  reasonable  precautions  against  theft 
might  have  been  expected,  and  that  principal 
entered  defendant's  car  with  two  guns.  U.S. 
Const.Amend.  5;  D.C.  Code  1981,  §  22-105. 
Kelly  V.  United  States,  639  A.2d  86,  1994  D.C. 
App.  LEXIS  35  (1994). 


877 


§  22-2801 


Criminal  Offenses  and  Penalties 


Evidence  supported  convictions  for  unaji- 
thorized  use  of  murder  victim's  car,  robbery  of 
items  from  murder  victim  and  burglary  and 
theft  of  items  from  victim's  apartment;  defen- 
dant joined  two  others  in  victim's  car,  helped 
murder  victim  and  took  property  from  him  and 
went  to  victim's  home  and  removed  two  plastic 
bags  of  personal  property  belonging  to  victim. 
D.C.  Code  1981,  §§  22-1801(b),  22-2901,  22- 
3811,  22-38 12(b).  Matthews  v.  United  States, 
629  A.2d  1185,  1993  D.C.  App.  LEXIS  179 
(1993). 

Conviction  of  defendant  of  armed  robbery  as 
aider  and  abettor  was  supported  by  sufficient 
evidence,  including  defendant's  fingerprints  on 
top  and  bottom  of  stolen  pizza  boxes  and  prin- 
cipal's statements  and  defendant's  adoption  of 
them.  D.C.  Code  1981,  §§  22-2901,  22-3202. 
Robinson  v.  United  States,  606  A.2d  1368,  1992 
D.C.  App.  LEXIS  101  (1992). 

Conviction  for  aiding  and  abetting  codefen- 
dant  in  armed  robbery  was  supported  by  evi- 
dence that  defendant  knew  that  codefendant 
was  armed  and  that  his  affirmative  response  to 
codefendant's  query  as  to  whether  he  wanted 
victim's  radio  helped  to  set  in  motion  events 
which  culminated  in  robbery,  that  defendant 
acted  as  lookout,  and  that  he  immediately  met 
up  with  codefendant  after  robbery.  Prophet  v. 
United  States,  602  A.2d  1087,  1992  D.C.  App. 
LEXIS  26  (1992). 

Evidence  that  defendant  set  up  drug  trans- 
action with  undercover  police  officer,  that  offi- 
cer was  subsequently  robbed  by  codefendant, 
and  that  defendant  acted  as  lookout  during 
robbery  was  sufficient  to  support  defendant's 
robbery  conviction  on  aiding  and  abetting  the- 
ory. Taylor  v.  United  States,  601  A. 2d  1060, 
1991  D.C.  App.  LEXIS  347  (1991),  remanded  by 
661  A.2d  636,  1995  D.C.  App.  LEXIS  123  (D.C. 
1995). 

Evidence  was  sufficient  to  sustain  defen- 
dant's conviction  for  armed  robbery  under  an 
aider  and  abettor  theory  despite  testimony  sug- 
gesting presence  of  other  individuals,  based  on 
defendant's  proximity  to  scene  of  crime,  his  role 
as  lookout,  and  his  continued  association  after 
incident  with  codefendant  who  had  stood  over 
victim  with  a  shotgun  while  victim  complied 
with  command  to  empty  his  pockets.  Dew  v. 
United  States,  558  A.2d  1112,  1989  D.C.  App. 
LEXIS  76  (1989). 

Evidence  was  sufficient  to  establish  that  de- 
fendant aided  and  abetted  codefendant  in 
armed  robbery,  as  defendant  and  codefendant 
were  together  not  only  during  robbery,  but  at 
different  locations  throughout  day,  arrived  at 
robbery  scene  together,  defendant's  presence 
was  substantial  aid  to  codefendant  in  that 
defendant  distracted  lookout  for  robbery  vic- 
tims, who  desired  to  buy  drugs  from  codefen- 
dant, and  there  was  sufficient  circumstantial 
evidence  to  conclude  that  defendant  had  gLiilty 


knowledge  of  crime.  Wesley  v.  United  States, 
547  A.2d  1022,  1988  D.C.  App.  LEXIS  168 
(1988). 

Evidence  supported  conviction  of  defendant 
as  aider  and  abettor  of  codefendant's  armed 
robbery  of  parking  lot  attendant;  two  men  were 
observed  circling  hospital  parking  lot  two  hours 
before  robbery;  during  robbery  defendant  was 
seated  in  driver's  seat  of  codefendant's  car  with 
motor  running,  had  unobstructed  view  of  rob- 
bery, and  lied  by  telling  police  sergeant  that  he 
was  not  waiting  for  anyone;  and  jury  could 
reasonably  find  that  codefendant  was  unlikely 
to  have  kept  gun  in  waistband  for  entire  two- 
hour  period  and  that  use  of  some  type  of 
weapon  was  reasonably  foreseeable.  D.C.  Code 
1981,  §§  22-105,  22-2901,  22-3202.  Hordge  v. 
United  States,  545  A.2d  1249,  1988  D.C.  App. 
LEXIS  125  (1988). 

Evidence  of  sequence  of  events  surrounding 
robbery  permitted  finding  defendant  guilty  of 
armed  robbery  based  on  his  having  aided  and 
abetted  actual  gunman  who  stole  victim's 
money  orders  and  cash.  Driver  v.  United  States, 
521  A.2d  254,  1987  D.C.  App.  LEXIS  287 
(1987). 

Complainant's  testimony  that  defendant, 
charged  with  aiding  and  abetting  armed  rob- 
bery, was  standing  on  scene  looking  left;  and 
right  and  at  complainant  could  support  infer- 
ence that  defendant  was  participating  in  crime 
as  lookout,  particularly  in  view  of  additional 
testimony  that  defendant  did  not  attempt  to 
offer  assistance  or  stop  crime.  Tillman  v.  United 
States,  519  A.2d  166,  1986  D.C.  App.  LEXIS 
516  (1986). 

Evidence  that  defendant  was  a  passenger  in 
automobile  driven  by  codefendant  after  code- 
fendant had  committed  a  robbery,  that  defen- 
dant knew  that  codefendant  had  committed  a 
robbery,  and  that  defendant  reached  under- 
neath backseat  while  being  chased  by  victim 
was  insufficient  to  support  finding  that  defen- 
dant assisted  codefendant  in  order  to  hinder 
codefendant's  apprehension  and  thus  was  in- 
sufficient to  support  his  conviction  as  an  acces- 
sory after  the  fact.  Fields  v.  United  States,  484 
A.2d  570,  1984  D.C.  App.  LEXIS  543  (1984), 
writ  of  certiorari  denied  by  471  U.S.  1067,  105 
S.  Ct.  2144,  85  L.  Ed.  2d  501,  1985  U.S.  LEXIS 
1693,  53  U.S.L.W.  3777  (1985). 

Evidence  that  defendant  was  present  when 
murder  occurred,  that  he  moved  from  back  seat 
of  car  to  driver's  seat  during  altercation  and 
drove  off  when  his  associates  got  back  in  the 
car,  and  warned  unwitting  passenger  not  to  tell 
anyone  what  he  had  witnessed  was  sufficient  to 
support  defendant's  conviction  for  being  acces- 
sory after  the  fact  to  felony-murder  and  armed 
robbery.  D.C.  Code  1981,  §  22-105.  Jefferson  v. 
United  States,  463  A.2d  681,  1983  D.C.  App. 
LEXIS  420  (1983). 
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Evidence  in  prosecution  for  aiding  and  abet- 
ting a  robbery  was  sufficient  to  allow  trier  of 
fact  to  infer  juvenile's  criminal  complicity.  In  re 
Q.L.J.,  458  A.2d  30,  1982  D.C.  App.  LEXIS  523 
(1982). 

Evidence  that  defendant  told  his  brother  that 
the  victim  had  $60,  that  the  defendant  stayed 
with  the  victim  while  his  brother  went  to  get  a 
pipe  which  was  used  to  fatally  beat  the  victim, 
that  defendant  stayed  in  the  room  during  the 
assault,  that  defendant  assisted  his  brother  in 
rolling  the  victim  off  the  couch  and  searching 
his  pockets  for  money,  that  defendant  took  one 
third  of  the  proceeds,  that  defendant  directed  a 
third  party  to  dispose  of  defendant's  bloody 
pants,  and  that  defendant  fled  the  scene  after 
changing  his  clothes  was  sufficient  to  establish 
his  guilt  of  robbery  on  an  aiding  and  abetting 
theory.  Johnson  v.  United  States,  434  A.2d  415, 
1981  D.C.  App.  LEXIS  343  (1981). 

In  prosecution  for  assault  with  intent  to 
commit  robbery  while  armed,  evidence  that 
assailants  got  out  of  car  defendant  was  driving 
and  almost  immediately  thereafter  assaulted 
victim,  that  victim  ran  after  one  assailant  as  he 
returned  to  car  after  committing  assault  and 
that  defendant  had  opportunity  to  see  victim 
and  her  continued  pursuit  of  that  assailant, 
and  that  assailants  were  in  car  defendant  was 
driving  when  it  was  stopped  by  police  short 
time  later  was  sufficient  to  support  conviction 
of  defendant  for  aiding  and  abetting  assailants. 
D.C.  Code  1973,  §§  22-2902,  22-3202.  Johnson 
V.  United  States,  434  A.2d  415,  1981  D.C.  App. 
LEXIS  343  (1981). 

In  prosecution  for  being  an  accessory  after 
the  fact  of  an  armed  robbery,  evidence  was 
insufficient  to  sustain  an  inference  that  when 
defendant  drove  passenger  one  block  or  less 
defendant  knew  that  passenger  had  committed 
the  armed  robbery,  and  thus  evidence  was  in- 
sufficient to  sustain  the  conviction.  D.C.  Code 
§  22-106.  Clark  v  United  States,  418  A.2d 
1059,  1980  D.C.  App.  LEXIS  348  (1980). 

Evidence  in  prosecution  brought  against  four 
defendants  accused  of  robbing  five  victims  in 
hallway  of  apartment  building  was  sufficient  to 
establish  that  one  defendant,  who  asserted  that 
he  did  not  appear  in  hallway  of  building  until 
victims'  property  had  been  taken  and  did  not 
actually  search  any  of  victims,  was  aider  and 
abettor  of  crimes  charged,  and  thus  was  suffi- 
cient to  support  that  defendant's  conviction  for 
assault  with  intent  to  commit  robbery  while 
armed.  D.C.  Code  §§  22-501,  22-3202.  Heiligh 
V  United  States,  379  A.2d  689,  1977  D.C.  App. 
LEXIS  252  (1977). 

Evidence  that  defendant  was  driver  of  car  in 
which  purse  snatcher  fled  from  scene  of  purse 
snatching  supported  conviction  for  robbery.  Mc- 
Millan V  United  States,  373  A.2d  912,  1977 
D.C.  App.  LEXIS  327  (1977). 


Evidence,  including  evidence  of  juvenile's 
close  association  with  corespondent  prior  to 
and  after  purse  snatching,  juvenile's  presence 
near  scene  of  crime  and  his  flight  from  scene 
with  corespondent,  was  sufficient  to  support 
juvenile's  conviction  of  robbery.  D.C.  Code  §  22- 
2901.  In  re  A.B.H.,  343  A.2d  573,  1975  D.C. 
App.  LEXIS  233  (1975). 

Evidence  sustained  robbery  conviction  of  de- 
fendant who  was  one  of  robber's  companions, 
watched  commission  of  robbery,  and  ran  from 
scene  of  crime  with  robber  and  other  compan- 
ion. D.C.  Code  §  22-2901.  Creek  v  United 
States,  324  A.2d  688,  1974  D.C.  App.  LEXIS 
268  (1974). 

Witnesses  and  examination  of  witnesses. 

—  Competency;  capacity  and  qualifica- 
tions, witnesses  and  examination  of 
witnesses. 

Trial  court  properly  rejected  attempt  by  two 
witnesses  who  were  unfamiliar  with  defen- 
dant's reputation  as  to  character  traits  in  issue 
in  robbery  and  assault  case  to  testify  as  to  his 
character.  D.C.  Code  §§  22-502,  22-2901,  22- 
3202.  United  States  v  Hinkle,  448  F.2d  1157, 
1971  U.S.  App.  LEXIS  8860  (C.A.D.C.  1971). 

Prosecutor  who  called  robbery  victims  to  tes- 
tify despite  victims'  expressed  inability  to  recall 
events  was  entitled  to  continue  questioning 
victims  in  order  to  probe  memory  and  test 
recollection  in  prosecution  for  armed  robbery, 
assault  with  intent  to  commit  robbery  and  to 
kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

—  Confrontation  of  witnesses,  witnesses 

and  examination  of  witnesses. 

Allowing  defendant  to  cross-examine  prose- 
cution's key  witness,  regarding  witness'  possi- 
ble bias  from  being  involved  in  the  robbery  and 
fearing  prosecution  in  District  of  Columbia,  did 
not  satisfy  defendant's  right  under  Confronta- 
tion Clause  to  cross-examine  witness  regarding 
possible  bias  resulting  from  unrelated  criminal 
charge  against  witness  which  had  been  placed 
on  "stet"  docket  in  Maryland,  which  meant 
Maryland  prosecutor  had  not  elected  to  proceed 
on  indictment  but  could  later  decide  to  proceed 
on  it.  Blunt  v  United  States,  863  A.2d  828,  2004 
D.C.  App.  LEXIS  683  (2004). 

Failing  to  allow  defendant  to  conduct  any 
cross-examination  of  prosecution's  key  witness, 
regarding  criminal  charge  against  witness 
which  had  been  placed  on  "stet"  docket  in 
Maryland,  which  meant  Maryland  prosecutor 
had  not  elected  to  proceed  on  indictment  but 
could  later  decide  to  proceed  on  it,  violated 
defendant's  Sixth  Amendment  right  to  confront 
witnesses  to  expose  bias,  in  prosecution  for 
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robbery;  witness  may  have  subjectively  be- 
lieved that  United  States  Attorney's  Office  for 
District  of  Columbia  could  influence  Maryland 
prosecutor  if  witness  did  not  testify  favorably 
for  the  prosecution  in  District  of  Columbia. 
Blunt  V.  United  States,  863  A.2d  828,  2004  D.C. 
App.  LEXIS  683  (2004). 

Prosecutor's  leading  questions  which  were 
asked  despite  victims'  inability  to  recall  events, 
but  which  did  not  constitute  only  direct  evi- 
dence against  defendant,  did  not  violate  defen- 
dant's Sixth  Amendment  right  to  confront  wit- 
nesses in  prosecution  for  armed  robbery, 
assault  with  intent  to  commit  robbery  and  to 
kill  while  armed,  assault  with  dangerous 
weapon,  and  carrjdng  pistol  without  license. 
D.C.  Code  1981,  §§  22-501,  22-502,  22-2901, 
22-3202,  22-3204;  U.S.  Const.Amends.  5,  6. 
Arnold  v.  United  States,  511  A.2d  399,  1986 
D.C.  App.  LEXIS  357  (1986). 

Admitting  evidence  of  complainant's  state- 
ment to  investigating  officers  that  he  had  lost  a 
brown  manila  envelope  containing  $6,000  in 
cash  was  violative  of  robbery  defendant's  Sixth 
Amendment  right  of  confrontation  where 
nontestifying  complainant  was  alive  at  time  of 
trial  and  his  statement  was  crucial  to  the 
Government's  case,  in  that  indictment  charged 
defendant  with  taking  a  "brown  envelope  con- 
taining money"  and  although  there  was  eyewit- 
ness testimony  that  defendant  took  such  enve- 
lope it  was  only  through  the  out-of-court 
statement  that  its  monetary  content  was  estab- 
lished. D.C.  Code  §  22-2901;  U.S.  Const. 
Amend.  6.  Harrison  v.  United  States,  407  A.2d 
683,  1979  D.C.  App.  LEXIS  465  (1979). 

In  prosecution  for  armed  burglary,  armed 
robbery,  and  assault,  trial  court's  ruling  curtail- 
ing in  limine  defense  counsel's  inquiry  of  com- 
plainant concerning  her  possible  status  as  a 
police  informant  in  other  cases,  which  allegedly 
would  have  caused  jury  to  view  her  testimony 
with  skepticism,  was  not  an  abridgement  of 
defendant's  Sixth  Amendment  right  to  confron- 
tation, in  that  such  evidence  was  not  relevant 
given  fact  that  complainant's  status  was  that  of 
a  crime  victim  rather  than  that  of  a  provider  of 
information  regarding  criminal  activities  of 
others  and  fact  that  jury  had  before  it  com- 
plainant's admission  that  she  engaged  in  after- 
hours  sale  of  cigarettes  and  liquor  contrary  to 
law.  D.C.  Code  §§  22-502,  22-1801,  22-2901, 
22-3202,  25-102  et  seq.;  U.S.  Const.  Amend.  6. 
Smith  V.  United  States,  389  A.2d  1364,  1978 
D.C.  App.  LEXIS  543  (1978). 

Trial  court,  in  prosecution  for  armed  robbery, 
kidnapping,  and  sexual  abuse,  did  not  violate 
defendant's  and  codefendant's  Sixth  Amend- 
ment right  of  confrontation  by  limiting  defen- 
dant's and  codefendant's  cross-examination  of 
witness  concerning  witness's  mental  state  to 
date  charged  offenses  occurred  and  during  any 
other  time  about  witness  might  have  testified; 


evidence  of  witness's  mental  condition  at  an- 
other time  in  his  life  was  not  relevant  to  wit- 
ness's perception  of  events  on  the  night  offenses 
occurred.  Bryant  v.  United  States,  859  A.2d 
1093,  2004  D.C.  App.  LEXIS  526  (2004). 

—  Credibility  and  impeachment  generally, 
witnesses  and  examination  of  wit- 
nesses. 

Refusal,  in  criminal  prosecution,  to  admit 
testimony  regarding  effect  of  drug  use  on  per- 
ception for  purposes  of  impeaching  testimony  of 
accomplice,  who  testified  for  government  and 
who  was  a  heroin  user,  unless  it  was  estab- 
lished that  accomplice  had  used  narcotics  on 
day  of  offenses  was  not  error.  D.C.  Code  §§  22- 
1801(b),  22-2401,  22-2901,  22-3202.  United 
States  V.  Leonard,  494  F.2d  955,  1974  U.S.  App. 
LEXIS  10300  (C.A.D.C.  1974). 

Had  defendant  taken  stand  in  prosecution  for 
armed  robbery,  assault  with  dangerous 
weapon,  and  carrying  dangerous  weapon  with- 
out license,  evidence  of  prior  conviction  for 
impersonating  owner  of  federal  check  would 
have  been  admissible  for  impeachment  pur- 
poses. D.C.  Code  §§  22-502,  22-2901,  22-3204. 
United  States  v.  Moore,  459  F.2d  1360,  1972 
U.S.  App.  LEXIS  11942  (C.A.D.C.  1972). 

Defense  witness'  robbery  conviction  was  ad- 
missible in  robbery  prosecution  for  impeach- 
ment purposes,  notwithstanding  contention 
that  robbery  was  not  crime  involving  dishonest 
conduct.  D.C.  Code  §§  14-305(b)(l),  22-2901. 
United  States  v.  Baber,  447  F.2d  1267,  1971 
U.S.  App.  LEXIS  8861  (C.A.D.C.  1971),  writ  of 
certiorari  denied  by  404  U.S.  957,  92  S.  Ct.  324, 
30  L.  Ed.  2d  274,  1971  U.S.  LEXIS  452  (1971). 

In  robbery  prosecution  of  pickpocket  who 
allegedly  took  wallet  from  purse  of  lady  in  line 
of  people  outside  White  House  grounds  waiting 
to  gain  entrance  to  observe  children's  annual 
Easter  egg  roll,  trial  judge  did  not  exceed  his 
discretion  when  he  ruled  that  prosecutor  would 
be  allowed  to  impeach  defendant,  if  he  testified, 
with  two  earlier  convictions  for  petty  larceny. 
D.C.  Code  §  22-2901.  Davis  v.  United  States, 
433  F.2d  1222,  1970  U.S.  App.  LEXIS  8424 
(C.A.D.C.  1970). 

Cross-examination  of  defendant  during 
which  prosecution  was  permitted  to  develop 
that  for  some  time  prior  to  date  of  offense 
defendant  had  been  absent  from  his  military 
post  without  leave  was  improper,  and  prejudice 
was  magnified  by  erroneous  admission  of  gov- 
ernment's rebuttal  evidence  as  to  defendant's 
absence  from  military  post.  D.C.  Code  §§  22- 
502,  22-1801(a),  22-2901.  United  States  v. 
Shumate,  429  F.2d  777,  1970  U.S.  App.  LEXIS 
8423  (C.A.D.C.  1970). 

Decision,  rendered  after  hearing  on  admissi- 
bility that  1959  conviction  of  one  defendant  for 
housebreaking  and  larceny  and  1962  conviction 
of  another  defendant  for  attempted  house- 
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breaking  could  be  brought  out  on  cross-exami- 
nation in  robbery  prosecution  unless  either 
defendant  could  satisfy  court  that  since  convic- 
tion he  had  led  legally  blameless  life  was  not 
abuse  of  discretion.  D.C.  Code  §§  14-305,  22- 
502,  22-2901,  22-3214(a);  U.S.  Const.  Amends. 
5,  6,  14.  United  States  v.  Bailey,  426  F.2d  1236, 
1970  U.S.  App.  LEXIS  10227  (C.A.D.C.  1970). 

In  prosecution  for,  inter  alia,  robbery, 
wherein  defendant  testified  after  being  denied 
bifurcated  trial,  it  was  not  error  to  permit 
impeachment  by  showing  prior  offense  of 
housebreaking,  though  it  had  occurred  six 
years  earlier  and  defendant  had  pleaded  guilty 
to  the  housebreaking  offense.  D.C.  Code  §  22- 
2901.  United  States  v.  Grimes,  421  F.2d  1119, 
1969  U.S.  App.  LEXIS  10770  (C.A.D.C.  1969), 
writ  of  certiorari  denied  by  398  U.S.  932,  90  S. 
Ct.  1831,  26  L.  Ed.  2d  98,  1970  U.S.  LEXIS 
1795  (1970). 

Where  defendant's  testimony  at  his  trial  for 
robbery  was  essential  because  prosecution 
based  whole  case  on  delayed  identification  by 
complaining  witness  and  therefore  decision  de- 
pended on  credibility,  trial  judge's  permitting 
evidence  of  defendant's  prior  conviction  of  as- 
sault to  be  introduced  to  impeach  defendant's 
credibility  was  an  abuse  of  discretion.  D.C. 
Code  §  14-305;  D.C.  Code  1967,  §  22-2901. 
Jones  V.  United  States,  402  F.2d  639,  1968  U.S. 
App.  LEXIS  6161  (C.A.D.C.  1968). 

Once  defense  raises  issue  of  whether  evi- 
dence of  defendant's  prior  convictions  should  be 
excluded  from  trial  for  purposes  of  impeaching 
defendant's  credibility  when  he  testifies,  even 
though  burden  of  persuasion  remains  on  defen- 
dant, there  is  a  duty  on  judge  to  make  sufficient 
inquiry  to  inform  himself  on  relevant  consider- 
ations. D.C.  Code  §  14-305;  D.C.  Code  1967, 
§  22-2901.  Jones  v.  United  States,  402  F.2d 
639,  1968  U.S.  App.  LEXIS  6161  (C.A.D.C. 
1968). 

In  prosecution  for  robbery,  defendant  could 
be  impeached  with  his  prior  conviction  of  un- 
lawful entry;  unlawful  entry  involved  "dishon- 
esty" akin  to  housebreaking.  D.C.  Code  §§  14- 
305(b)(1)(B),  22-2901,  22-3102.  Bates  v  United 
States,  403  A.2d  1159,  1979  D.C.  App.  LEXIS 
419  (1979). 

—  Cross-examination,  witnesses  and  ex- 
amination of  witnesses. 

Police  officer's  report  and  broadcast  tran- 
script could  properly  be  used  to  cross-examine 
taxi  driver,  in  prosecution  for  robbery  of  the 
taxi  driver,  so  as  to  lay  foundation  for  his 
anticipated  subsequent  impeachment  by  the 
officer  who  made  the  records.  D.C.  Code  §§  22- 
2901,  22-3202.  United  States  v  Smith,  521  F.2d 
957,  1975  U.S.  App.  LEXIS  12262  (C.A.D.C. 
1975). 

Record  of  prosecution  for  robbery  and  other 
offenses  wherein  defendant,  who  was  denied 


bifurcated  trial,  claimed  want  of  criminal  re- 
sponsibility and  testified  as  to  his  state  of  mind 
did  not  show  that  court,  in  its  rulings  on  par- 
ticular questions  asked  on  cross-examination  of 
defendant,  substantially  departed  from  court's 
ruling  that  it  would  allow  cross-examination  as 
to  defendant's  state  of  mind  but  not  as  to 
possible  participation  in  offense.  D.C.  Code 
§  22-2901.  United  States  v  Grimes,  421  F.2d 
1119,  1969  U.S.  App.  LEXIS  10770  (C.A.D.C. 
1969),  writ  of  certiorari  denied  by  398  U.S.  932, 
90  S.  Ct.  1831,  26  L.  Ed.  2d  98,  1970  U.S. 
LEXIS  1795  (1970). 

A  defendant's  right  to  pursue  a  particular 
line  of  cross-examination  is  circumscribed  by 
general  principles  of  relevance.  Bruce  v.  United 
States,  820  A.2d  540,  2003  D.C.  App.  LEXIS 
151  (2003). 

Trial  judge's  limitation  of  cross-examination 
of  witness  for  prosecution,  who  identified  gun 
at  trial  as  weapon  he  had  sold  to  defendant, 
regarding  witness'  purported  bias,  which  was 
alleged  to  have  stemmed  from  defendant's  em- 
ployment discrimination  complaint  against 
witness'  superior,  was  not  error  in  robbery 
prosecution;  proffer  of  bias  was  marginal,  and 
thus,  inadequate  to  require  judge  to  permit 
proposed  line  of  inquiry,  and  situation  before 
trial  judge  was  rife  with  potential  for  confusion 
of  issue  and  for  distraction  of  jury  from  ques- 
tion of  whether  defendant  was  innocent  or 
guilty  Coles  v  United  States,  808  A.2d  485, 
2002  D.C.  App.  LEXIS  556  (2002),  writ  of 
certiorari  denied  by  540  U.S.  931,  124  S.  Ct. 
346,  157  L.  Ed.  2d  237,  2003  U.S.  LEXIS  7207, 
72  U.S.L.W.  3245  (2003). 

Testimony  about  assault  in  which  defendant 
pointed  gun  at  Government  witness  and  pulled 
trigger  was  admissible  on  redirect  examination 
of  witness,  despite  the  risk  of  prejudice,  where 
defendant  attempted,  on  cross-examination  of 
witness,  to  discredit  witness's  more  limited 
testimony  about  having  merely  seen  defendant 
with  a  gun  prior  to  robbery  and  murder  of 
victim.  D.C.  Code  1981,§§  22-2401,  22-2901, 
22-3202.  Busey  V.  United  States,  747  A.2d  1153, 
2000  D.C.  App.  LEXIS  63  (2000). 

—  Harmless  or  reversible  error,  witnesses 
and  examination  of  witnesses. 

In  view  of  overwhelming  case  made  out  by 
prosecution  against  defendants  in  robbery 
prosecution,  trial  court's  error  in  allowing  im- 
peachment of  one  defendant  by  evidence  of 
prior  conviction  for  simple  assault,  such  crime 
not  being  a  felony  and  not  involving  dishonesty 
or  false  statement,  was  harmless.  D.C.  Code 
§§  14-305,  22-2901.  United  States  v  Belt,  514 
F.2d  837,  1975  U.S.  App.  LEXIS  14203 
(C.A.D.C.  1975). 

Refusal,  in  prosecution  for  felony-murder, 
first-degree  murder,  armed  robbery,  robbery 
and  second-degree  burglary,  to  permit  cross- 
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examination  of  accomplice,  who  testified  for 
government  and  whose  counsel  had  been  in- 
formed that  government  would  be  willing,  with 
regard  to  unrelated  narcotics  and  robbery 
charges  against  accomplice,  to  accept  plea  of 
guilty  to  one  misdemeanor,  as  to  whether  gov- 
ernment had  made  any  disposition  of  such 
unrelated  charges  was  reversible  error  when 
considered  in  conjunction  with  other  errors. 
D.C.  Code§§  22-1801(b),  22-2401,  22-2901,  22- 
3202.  United  States  v.  Leonard,  494  F.2d  955, 
1974  U.S.  App.  LEXIS  10300  (C.A.D.C.  1974). 

In  prosecution  for  armed  robbery  and  assault 
with  a  dangerous  weapon,  trial  court  commit- 
ted prejudicial  error  in  ruling  that  a  prospec- 
tive defense  character  witness  whose  testimony 
was  to  be  limited  to  defendant's  reputation  for 
truth  and  veracity  could  be  cross-examined 
about  an  alleged  arrest  of  defendant  for  rape;  in 
addition  to  introducing  the  reprobated  "bad 
man — good  man"  dichotomy  into  the  trial,  the 
relationship  between  rape  and  veracity  is  ten- 
uous at  best,  and  any  possible  probative  value 
of  the  evidence  would  have  been  far  outweighed 
by  its  prejudicial  effect.  D.C.  Code  §§  22-502, 
22-2901,  22-3202.  United  States  v  Fox,  473 
F.2d  131, 1972  U.S.  App.  LEXIS  6730  (C.A.D.C. 
1972). 

Error,  if  any,  in  refusing  to  bar  use  of  defen- 
dant's prior  conviction  for  impeachment  pur- 
poses in  prosecution  for  robbery  was  harmless, 
given  evidence  against  defendant.  D.C.  Code 
§  22-2901.  United  States  v  Horton,  440  F.2d 
253,  1971  U.S.  App.  LEXIS  11392  (C.A.D.C. 
1971). 

Denying  impeachment  of  complaining  wit- 
ness in  prosecution  for  robbery  by  reference  to 
complaining  witness'  prior  convictions  for  as- 
sault and  rape  was  not  abuse  of  discretion 
affecting  substantial  rights  of  defendants 
where  impeachment  of  the  witness  with  three 
convictions  for  crimes  of  auto  theft,  robbery, 
and  burglary,  each  crime  having  element  of 
dishonesty,  was  permitted.  D.C.  Code  §§  14- 
305,  22-2901.  Davis  v.  United  States,  409  F.2d 
453,  1969  U.S.  App.  LEXIS  8887  (C.A.D.C. 
1969). 

In  robbery  prosecution,  wherein  after  direct 
examination  of  witness  called  by  the  United 
States  was  concluded,  defendant  moved  for 
production  of  witness'  statement  made  to  po- 
lice, error  in  instructing  counsel  to  ask  police- 
man for  statement  when  he  "takes  the  stand" 
was  harmless  where  when  policeman  took  the 
stand  entire  police  file  was  produced  and  made 
available  to  defense  counsel,  and  after  counsel 
read  the  file,  the  matter  of  the  statement  was 
not  pursued.  D.C.  Code  1961,  §  22-2901;  18 
U.S.C.  §  3500(b).  Leach  v  United  States,  320 
R2d  670,  1963  U.S.  App.  LEXIS  5479  (C.A.D.C. 
1963),  affirmed  by  353  R2d  451,  122  U.S.  App. 
D.C.  280,  1965  U.S.  App.  LEXIS  4082  (1965). 


Cross-examination  of  defendant's  wife,  con- 
cerning her  alleged  statements  to  officers,  al- 
though she  had  said  nothing  of  these  matters 
on  direct  examination  and  they  did  not  directly 
challenge  her  direct  testimony,  was  not  proper 
on  any  ground  and  required  reversal,  despite 
sufficiency  of  other  evidence  and  lack  of  objec- 
tion, and  was  not  cured  by  instruction  that 
testimony  could  be  considered  only  on  question 
of  wife's  credibility.  D.C.  Code  1961,  §  22-2901. 
Dixon  V  U.S.,  303  F2d  226,  1962  U.S.  App. 
LEXIS  5015  (C.A.D.C.  1962). 

Error  was  not  harmless  beyond  a  reasonable 
doubt,  in  prosecution  for  robbery,  as  to  violation 
of  defendant's  right  under  Confrontation 
Clause  to  cross-examine  witnesses  regarding 
bias  by  failing  to  allow  him  to  conduct  any 
cross-examination  of  prosecution's  key  witness 
regarding  criminal  charge  against  witness 
which  had  been  placed  on  "stet"  docket  in 
Maryland,  which  meant  Maryland  prosecutor 
had  not  elected  to  proceed  on  indictment  but 
could  later  decide  to  proceed  on  it;  jury's  ques- 
tion to  court  during  deliberations,  regarding 
whether  witness  could  be  prosecuted  in  District 
of  Columbia  for  participating  in  the  robbery, 
illustrated  jury's  concern  with  witness' veracity 
and  bias,  jury  acquitted  defendant  of  greater 
offense  of  armed  robbery,  and  witness  was  the 
only  eyewitness  to  affirmatively  identify  defen- 
dant as  the  perpetrator.  Blunt  v.  United  States, 
863  A.2d  828,  2004  D.C.  App.  LEXIS  683 
(2004). 

Prosecutor's  question  to  detective  as  to  date 
of  photograph  of  defendant  that  detective  had 
volunteered  was  a  police  identification  photo- 
graph, to  which  detective  responded  that  pho- 
tograph was  from  a  date  prior  to  charged  of- 
fenses, was  not  prosecutive  error  in  murder  and 
armed  robbery  prosecution;  it  was  not  apparent 
that  prosecutor  acted  with  intent  to  prejudice 
defendant  by  showing  that  police  secured  pho- 
tograph before  his  arrest  in  present  case,  and 
question  helped  show  that  defendant's  hair- 
style near  time  of  offenses  matched  witnesses' 
descriptions  of  one  assailant.  Porter  v.  United 
States,  826  A.2d  398,  2003  D.C.  App.  LEXIS 
421  (2003). 

Prosecutor's  repeated  use  of  leading  ques- 
tions did  not  require  reversal  of  murder  and 
armed  robbery  convictions,  where  almost  all  of 
defendant's  objections  to  the  leading  nature  of 
the  questions  were  sustained.  Porter  v.  United 
States,  826  A.2d  398,  2003  D.C.  App.  LEXIS 
421  (2003). 

Error,  as  result  of  prosecutor's  open-ended 
question  leading  detective  to  violate  court  order 
not  to  mention  photographic  identification 
made  by  witnesses  who  had  not  given  identifi- 
cation testimony,  did  not  prejudice  defendant  in 
prosecution  for  armed  robbery,  assault  with 
intent  to  commit  robbery  and  to  kill  while 
armed,  assault  with  dangerous  weapon,  and 
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carrying  pistol  without  license,  where  detective 
did  not  testify  that  witness  had  made  identifi- 
cation, and  defense  did  not  rest  on  claim  of 
misidentification.  D.C.  Code  1981,  §§  22-501, 
22-502,  22-2901,  22-3202,  22-3204.  Arnold  v. 
United  States,  511  A.2d  399,  1986  D.C.  App. 
LEXIS  357  (1986). 

Prosecutor's  improper  use  of  eight  leading 
questions  which  were  put  to  robbery  victims 
who  could  not  recall  events,  which  asked 
whether  property  was  taken  from  victims  and 
whether  victims  remembered  identifying  defen- 
dant to  police,  which  put  before  jury  a  fact  not 
otherwise  known,  which  was  directly  relevant 
to  main  issue  in  case,  but  which  asked  for 
cumulative  evidence  and  were  not  answered, 
did  not  substantially  prejudice  defendant  in 
prosecution  for  armed  robbery,  assault  with 
intent  to  commit  robbery  and  to  kill  while 
armed,  assault  with  dangerous  weapon,  and 
carrying  pistol  without  license.  D.C.  Code 
1981,§§  22-501,  22-502,  22-2901,  22-3202,  22- 
3204.  Arnold  v.  United  States,  511  A.2d  399, 
1986  D.C.  App.  LEXIS  357  (1986). 

In  prosecution  wherein  defendants  were  con- 
victed of  armed  kidnapping  and  armed  robbery, 
where  defense  counsel  was  denied  any  opportu- 
nity to  cross-examine  as  to  possible  liberty 
interest  bias  after  making  adequate  proffer  and 
where  witness  involved  was  key  government 
witness  and  where  chance  of  testimonial  moti- 
vation of  witness  was  not  otherwise  made 
known  to  jury,  so  that  jury  had  no  opportunity 
to  assess  potential  bias  of  witness,  error  in 
refusing  to  allow  cross-examination  of  prose- 
cuting witness  against  whom  an  unrelated 
drug  charge  was  pending  could  not  be  said  to  be 
harmless.  D.C.  Code  1973,  §§  22-2101,  22- 
2901,  22-3202;  U.S.  Const.  Amend.  6.  Coligan  v. 
United  States,  434  A.2d  483,  1981  D.C.  App. 
LEXIS  351  (1981). 

In  prosecution  for  armed  burglary,  armed 
robbery  and  assault,  error  of  a  constitutional 
dimension  occurred  in  restricting  scope  of  de- 
fense cross-examination  of  detective  and  com- 
plainant concerning  her  possible  role  as  an 
informant  in  other  cases,  which  might  have 
demonstrated  her  need  to  curry  favor  with 
authorities,  presumably  in  exchange  for  their 
overlooking  her  own  illegal  conduct  of  bootleg- 
ging liquor  and  cigarettes,  but  such  error  was 
harmless,  where  complainant  testified  that  she 
believed  that  police  were  aware  of  her  illegal 
activities,  complainant  admitted  status  as  law- 
breaker, evidence  showed  that  complainant 
was  victim  of  violent  assault  and  record  re- 
flected that  restricted  cross-examination  was  of 
relatively  little  importance  in  trial  below.  D.C. 
Code  §§  22-502,  22-1801,  22-2901,  22-3202,  25- 
102  et  seq.;  U.S.  Const.  Amend.  6.  Smith  v. 
United  States,  389  A.2d  1364,  1978  D.C.  App. 
LEXIS  543  (1978). 


Improper  prohibition  on  defendant  from  in- 
quiring on  cross-examination  into  federal  nar- 
cotics charge  pending  against  prosecution  wit- 
ness was  harmless  error  where  defendant  was 
permitted  to  cross-examine  witness  extensively 
regarding  his  possession  of  narcotics  parapher- 
nalia and  his  possession  and  use  of  marijuana 
and  cocaine  on  date  of  robbery,  and  where  other 
evidence  indicated  defendant's  guilt.  D.C.  Code 
§§  22-1801(a),  22-2901.  Rhodes  v.  United 
States,  354  A.2d  863,  1976  D.C.  App.  LEXIS 
511  (1976). 

—  In  generaL 

In  prosecution  for  robbery,  conspiracy  to  com- 
mit robbery,  and  for  carrying  a  deadly  weapon 
without  a  license,  requiring  counsel  for  one 
defendant  to  ask  a  more  precise  question  than 
question  counsel  asked  a  witness  for  prosecu- 
tion as  to  whether  such  witness  was  convicted 
several  times  of  prostitution  during  specified 
years  was  within  discretion  of  trial  court.  D.C. 
Code  1940,  §§  22-2901,  22-3204;  18  U.S.C. 
§  371.  Bundy  v.  U.S.,  193  F.2d  694,  1951  U.S. 
App.  LEXIS  2938  (C.A.D.C.  1951). 

Prosecutor  who  asked  detective  open-ended 
question  leading  to  testimony  as  to  identifica- 
tion made  by  witness  that  had  not  testified 
about  identification  and  whose  open-ended 
question  led  to  detective's  testimony  in  viola- 
tion of  court  order  was  not  sufficiently  cautious 
and  injected  error  into  trial  for  armed  robbery, 
assault  with  intent  to  commit  robbery  and  to 
kill  while  armed,  assault  with  dangerous 
weapon,  and  carrying  pistol  without  license. 
D.C.  Code  1981,§§  22-501,  22-502,  22-2901, 
22-3202,  22-3204.  Arnold  v.  United  States,  511 
A.2d  399,  1986  D.C.  App.  LEXIS  357  (1986). 

Prosecutor's  eight  leading  questions  which 
were  put  to  victims  despite  victims'  inability  to 
recall  events  of  robbery  were  improper  in  pros- 
ecution for  armed  robbery,  assault  with  intent 
to  commit  robbery  and  to  kill  while  armed, 
assault  with  dangerous  weapon,  and  carrying 
pistol  without  license.  D.C.  Code  1981,§§  22- 
501,  22-502,  22-2901,  22-3202,  22-3204.  Arnold 
V.  United  States,  511  A.2d  399,  1986  D.C.  App. 
LEXIS  357  (1986). 

—  Re-examination  and  rebuttal,  witnesses 

and  examination  of  witnesses. 

In  proceeding  in  which  defendant  was  con- 
victed of  armed  robbery  and  in  which  he  testi- 
fied that  he  did  not  frequent  the  area  in  ques- 
tion and  could  not  possibly  be  the  perpetrator  of 
the  offense,  allowing  three  officers,  who  were 
assigned  to  prostitution  enforcement  branch,  to 
testify,  in  rebuttal,  that  they  had  seen  defen- 
dant in  such  area  on  at  least  13  occasions  was 
not  abuse  of  discretion,  particularly  in  light  of 
strength  of  Government's  case  and  the  fact  that 
testimony  concerning  prostitution  had  already 
been  admitted  at  trial.  D.C.  Code  §§  22-2901, 
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22-3202.  Fitzhugh  v.  United  States,  415  A. 2d 
548,  1980  D.C.  App.  LEXIS  304  (1980). 

—  Self-incrimination,  witnesses  and  ex- 

amination of  witnesses. 

If  testimony  is  incriminatory,  tending  to  show 
that  the  witness  has  engaged  in  criminal  activ- 
ities, then  the  propriety  of  invoking  the  privi- 
lege against  self-incrimination  depends  on 
whether  the  risk  of  prosecution  is  substantial 
and  real  and  not  merely  fanciful.  U.S.C. 
Const. Amends.  5,  6.  Jaggers  v.  United  States, 
482  A.2d  786,  1984  D.C.  App.  LEXIS  499 
(1984). 

Witness  has  Fifth  Amendment  privilege  to 
decline  to  answer  incriminating  questions,  but 
witness  does  not  have  the  broader  Fifth 
Amendment  right  that  an  accused  has  to  de- 
cline even  to  take  the  stand.  U.S.  Const. 
Amend.  5.  Vaughn  v.  United  States,  364  A.2d 
1187,  1976  D.C.  App.  LEXIS  387  (1976). 

—  Subpoena  duces  tecum,  witnesses  and 

examination  of  witnesses. 

In  robbery  prosecution  wherein  after  direct 


examination  of  witness  called  by  the  United 
States  was  concluded,  defendant  moved  for 
production  of  witness'  statement  made  to  the 
police,  and  when  prosecutor  indicated  he  did 
not  have  the  statement  court  told  counsel  to 
ask  policeman  for  the  statement  when  he 
"takes  the  stand,"  such  action  was  error  since 
the  statute  requires  production  of  witness' 
statement  for  use  in  his  cross-examination,  and 
court  by  its  action  required  defendant's  counsel 
to  proceed  with  cross-examination  of  witness 
without  it.  D.C.  Code  1961,  §  22-2901;  18 
U.S.C.  §  3500(b).  Leach  v.  United  States,  320 
F2d  670,  1963  U.S.  App.  LEXIS  5479  (C.A.D.C. 
1963),  affirmed  by  353  F2d  451,  122  U.S.  App. 
D.C.  280,  1965  U.S.  App.  LEXIS  4082  (1965). 


§  22-2802.  Attempt  to  commit  robbery. 

Whoever  attempts  to  commit  robbery,  as  defined  in  §  22-2801,  by  an  overt 
act,  shall  be  imprisoned  for  not  more  than  3  years  or  be  fined  not  more  than 
$500,  or  both. 

(Mar.  3,  1901,  31  Stat.  1322,  ch.  854,  §  811.) 

Cross  references.  —  Armed  offenses,  addi-        Prior  Codifications.  —  1981  Ed.,  §  22- 
tional  penalty  for  committing  crime  when  2902. 
armed,  see  §§  22-4501  and  22-4502.  1973  Ed.,  §  22-2902. 


CASE  NOTES 


Analysis 

Adequacy  of  representation. 
Admissibility  of  evidence. 
Arrest. 
Defenses. 

Indictment  and  information. 
Instructions. 

Joint  or  separate  trial  of  charges. 
Juvenile  offenders. 
Lesser  included  offenses. 
Nature  and  elements  of  offense. 
Sentence  and  punishment. 
Verdict. 

Weight  and  sufficiency  of  evidence. 

Adequacy  of  representation. 

Assistance  of  defense  counsel  was  not  inade- 
quate because  of  refusal,  on  tactical  and  other 
grounds,  to  cross-examine  the  Government's 
principal  witness  who  was  15  years  old  at  time 
of  offense  and  16  at  time  of  trial,  where  it  was 
apparent  that  had  such  witness  testified  fur- 


ther, there  was  a  strong  likelihood  she  would 
have  testified  to  additional  facts  that  would 
have  supplied  factual  elements  from  which  jury 
might  have  found  both  defendants  guilty  of 
first-degree  felony  murder  or  premeditated 
murder  as  well  as  armed  robbery  and  robbery 
instead  of  only  second-degree  murder.  D.C. 
Code  §§  22-2401,  22-2403,  22-2902,  22-3202, 
22-3204.  United  States  v.  Clayborne,  509  F.2d 
473,  1974  U.S.  App.  LEXIS  5639  (C.A.D.C. 
1974). 

Assistance  of  defense  counsel  in  prosecution 
for  first-degree  murder  and  robbery  was  not 
inadequate  for  failure  to  cross-examine  the 
Government's  principal  witness  who  was  15 
years  old  at  time  of  offense  and  16  at  time  of 
trial  which  failure  was  attributable  to  a  failure 
to  interview  the  witness  or  do  adequate  re- 
search, where  record  disclosed  that  counsel  had 
adequate  knowledge  of  the  facts,  counsel  were 
skilled  and  experienced,  and  their  tactics  were 
highly  successful  in  that  they  secured  acquit- 
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tals  on  two  first-degree  murder  charges  for  each 
defendant  and  also  acquittals  on  both  robbery 
charges.  D.C.  Code  §§  22-2401,  22-2403,  22- 
2902,  22-3202,  22-3204.  United  States  v. 
Clayborne,  509  F.2d  473,  1974  U.S.  App.  LEXIS 
5639  (C.A.D.C.  1974). 

Admissibility  of  evidence. 

In  prosecution  for  second  degree  murder, 
attempted  robbery,  assault  with  intent  to  kill 
while  armed,  carrying  of  pistol  without  a  li- 
cense, assault  with  intent  to  kill  while  armed, 
and  obstruction  of  justice,  defendant  was  not 
denied  a  fair  trial  when  court  admitted  evi- 
dence concerning  threats  he  had  uttered  to 
witnesses  but  failed  to  instruct  jurors  that  their 
consideration  of  such  threats  was  to  be  limited 
only  to  its  showing  of  defendant's  consciousness 
of  guilt.  D.C.  Code  1981,  §§  22-501,  22-703, 
22-2902,  22-3202,  22-3204.  Smith  v  United 
States,  470  A.2d  315,  1983  D.C.  App.  LEXIS 
550  (1983),  writ  of  certiorari  denied  by  469  U.S. 
1218,  105  S.  Ct.  1201,  84  L.  Ed.  2d  344,  1985 
U.S.  LEXIS  988,  53  U.S.L.W.  3598  (1985). 

Where  complainant,  at  front  door  of  his 
apartment  building,  was  accosted  by  three  men 
who  demanded  his  money  and  wallet,  where  he 
ran  across  street  to  seek  help,  where  the  three 
men  walked  away  down  the  street,  where  at 
that  moment  a  police  cruiser  happened  by  and 
complainant  reported  the  incident,  where  the 
officers  took  complainant  in  the  cruiser  and 
made  a  search  of  the  area,  where  they  decided 
to  search  a  nearby  apartment  building  but  told 
complainant  to  remain  in  the  cruiser,  where  the 
officers  apprehended  two  men  in  the  building, 
and  where  the  complainant,  because  he  was 
afraid  to  stay  in  the  cruiser  alone,  came  into  the 
building  and  immediately  identified  the  two 
men,  the  on-the-scene  confrontation  was  not  so 
unduly  suggestive  as  to  create  a  substantial 
likelihood  of  misidentification.  D.C.  Code 
§§  22-2902,  22-3202.  Bowler  v  United  States, 
322  A.2d  281,  1974  D.C.  App.  LEXIS  241 
(1974). 

Arrest. 

Police  officer,  who  received  report  from  man 
that  defendant  appeared  to  have  robbed  girl, 
who  started  to  walk  toward  defendant,  and  who 
called  scout  car  for  assistance  when  defendant 
began  running  from  officer,  had  probable  cause 
for  warrantless  arrest  of  defendant.  D.C.  Code 
§  22-2902.  Clarke  v  United  States,  256  A.2d 
782,  1969  D.C.  App.  LEXIS  310  (App.  1969). 

Defenses. 

Defendant's  testimony,  in  robbery  prosecu- 
tion, that  he  and  codefendant  never  intended  to 
rob  victim,  but  that  he  assaulted  victim  and 
picked  up  his  wallet  only  after  it  had  fallen  to 
the  ground  during  their  struggle,  did  not  pre- 
clude defendant  or  codefendant  from  present- 
ing a  contradictory  defense  that  they  had  in- 


tended to  rob  victim,  but  their  robbery  attempt 
had  been  thwarted  by  victim  and  his  neighbors 
before  they  were  able  to  complete  the  robbery, 
as  would  support  an  instruction  on  lesser  in- 
cluded offense  of  attempted  robbery.  Johnson  v. 
United  States,  756  A.2d  458,  2000  D.C.  App. 
LEXIS  177  (2000). 

Evidence  that  coperpetrator  asked  victim 
where  coperpetrators'  drugs  were  did  not  sup- 
port claim  of  right  defense  to  attempted  rob- 
bery while  armed;  forcible  self-help  could  not  be 
used  to  retake  illegal  drugs.  D.C.  Code  1981, 
§  22-2902.  Townsend  v  United  States,  549 
A.2d  724,  1988  D.C.  App.  LEXIS  196  (1988), 
writ  of  certiorari  denied  by  490  U.S.  1102,  109 
S.  Ct.  2457,  104  L.  Ed.  2d  1011,  1989  U.S. 
LEXIS  2732,  57  U.S.L.W.  3792  (1989). 

Indictment  and  information. 

Crimes  of  robbery  and  of  attempted  robbery 
are  similar  in  nature  and  joinder  in  indictment 
is  permissible.  D.C.  Code  1961,  §§  22-2901, 
22-2902;  Fed.Rules  Crim.Proc.  rule  8(a),  18 
U.S.C.  Drew  v  United  States,  331  F.2d  85, 1964 
U.S.  App.  LEXIS  6404  (C.A.D.C.  1964). 

Instructions. 

Codefendants  were  not  entitled  to  jury  in- 
struction on  attempted  robbery,  as  lesser-in- 
cluded offense  of  robbery,  even  if  jury  credited 
one  codefendant's  testimony  that  he  merely 
picked  up  victim's  wallet  from  the  ground, 
where  it  was  undisputed  that  codefendant  took 
possession  of  victim's  wallet,  and  jury  would 
have  to  convict  on  the  greater  charge  of  robbery 
if  it  found  the  requisite  intent  to  rob,  otherwise 
it  would  have  to  acquit  on  either  the  greater  or 
the  lesser-included  charge.  Johnson  v.  United 
States,  756  A.2d  458,  2000  D.C.  App.  LEXIS 
177  (2000). 

In  prosecution  for  second-degree  murder,  at- 
tempted robbery,  assault  with  intent  to  kill 
while  armed,  canying  a  pistol  without  a  li- 
cense, assault  with  intent  to  kill  while  armed, 
and  obstruction  of  justice,  court's  refusal  to  give 
limiting  instruction  as  to  use  jury  might  make 
of  evidence  of  one  crime  in  determination  of  the 
other  crimes  was  not  error  given  the  fact  that 
jury  was  instructed  on  need  to  keep  overlap- 
ping evidence  of  each  crime  charged  separate  in 
its  deliberations.  D.C.  Code  1981,  §§  22-501, 
22-703,  22-2902,  22-3202,  22-3204.  Smith  v 
United  States,  470  A.2d  315,  1983  D.C.  App. 
LEXIS  550  (1983),  writ  of  certiorari  denied  by 
469  U.S.  1218,  105  S.  Ct.  1201,  84  L.  Ed.  2d 
344,  1985  U.S.  LEXIS  988,  53  U.S.L.W.  3598 
(1985). 

Trial  court  did  not  err  when,  in  prosecution 
for  attempted  robbery,  it  refused  to  instruct 
jury  that  disorderly  conduct  was  lesser  in- 
cluded offense  of  crime  charged.  D.C.  Code 
§§  22-1121(4),  22-2901,  22-2902.  Hawkins  v 
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United  States,  399  A.2d  1306,  1979  D.C.  App. 
LEXIS  326  (1979). 

Joint  or  separate  trial  of  charges. 

There  was  prejudice  in  joinder  of  crimes  of 
robbery  and  attempted  robbery  and  separate 
trials  should  have  been  granted,  where  the 
similarities  were  not  so  close  that  proof  of  one 
crime  would  establish  proof  of  the  other  if  there 
were  separate  trials,  and  the  jury  was  confused 
and  was  unable  to  treat  the  evidence  relevant 
to  each  charge  separately  and  distinctly.  D.C. 
Code  1961,  §§  22-2901,  22-2902;  Fed.Rules 
Crim.Proc.  rules  8(a),  14,  18  U.S.C.  Drew  v. 
United  States,  331  F.2d  85,  1964  U.S.  App. 
LEXIS  6404  (C.A.D.C.  1964). 

In  prosecution  for  second-degree  murder,  at- 
tempted robbery,  assault  with  intent  to  kill 
while  armed,  carrjang  a  pistol  without  a  li- 
cense, assault  with  intent  to  kill  while  armed, 
and  obstruction  of  justice,  court's  refusal  to 
sever  charges  relating  to  death  by  strangling 
from  shooting  charges  was  not  abuse  of  discre- 
tion since  grant  of  severance  during  trial  is  left 
to  court's  discretion  and  under  particular  cir- 
cumstances evidence  of  each  crime  was  admis- 
sible in  proof  of  others.  D.C.  Code  1981,  §§  22- 
501,  22-703,  22-2902,  22-3202,  22-3204.  Smith 
V.  United  States,  470  A.2d  315,  1983  D.C.  App. 
LEXIS  550  (1983),  writ  of  certiorari  denied  by 
469  U.S.  1218,  105  S.  Ct.  1201,  84  L.  Ed.  2d 
344,  1985  U.S.  LEXIS  988,  53  U.S.L.W.  3598 
(1985). 

Juvenile  offenders. 

Since  appellant,  who  had  been  found  guilty  of 
attempted  robbery  while  armed  after  a  delin- 
quency petition  was  filed  against  him,  had 
become  18  years  of  age,  so  that  he  was  no  longer 
subject  to  jurisdiction  of  family  division,  and 
more  than  four  years  had  passed  since  holding 
of  suppression  hearing,  case  would  be  re- 
manded to  trial  court  for  additional  findings, 
without  prejudice  to  dismissal  of  original  delin- 
quency petition.  D.C.  Code  1973,  §§  16- 
2301(3),  17-306,  22-2902  to  22-3202.  In  re  P., 
439  A.2d  460,  1981  D.C.  App.  LEXIS  404 
(1981). 

Lesser  included  offenses. 

Second-degree  murder  while  armed  and  at- 
tempted robbery  while  armed  were  lesser  in- 
cluded offenses  of  felony-murder,  requiring  va- 
cation of  either  the  felony-murder  conviction  or 
the  convictions  for  the  lesser  offenses.  U.S. 
Const.Amend.  5;  D.C.  Code  1981,  §§  22-2401, 
22-2403,  22-2902,  22-3202,  22-3204.  Price  v. 
United  States,  531  A.2d  984,  1987  D.C.  App. 
LEXIS  448  (1987). 

Nature  and  elements  of  offense. 

The  elements  of  attempted  robbery  require 
that:  (1)  the  defendant  committed  an  act  which 
was  reasonably  designed  to  commit  the  crime  of 


robbery;  (2)  at  the  time  the  act  was  committed, 
the  defendant  acted  with  the  specific  intent  to 
commit  the  offense  of  robbery;  and  (3)  the  act 
went  beyond  mere  preparation  as  the  defen- 
dant came  dangerously  close  to  completing  the 
crime  of  robbery.  Johnson  v.  United  States,  756 
A.2d  458,  2000  D.C.  App.  LEXIS  177  (2000). 

Sentence  and  punishment. 

Remand  was  required  for  reconsideration  of 
whether  prior  conviction  for  attempted  robbery 
under  District  of  Columbia  law  was  properly 
classified  as  "crime  of  violence"  for  purposes  of 
Sentencing  Guidelines  provision  governing 
base  offense  levels  for  firearm  offenses,  given 
that  defendant  had  pleaded  guilty  to  attempted 
robbery  as  lesser  included  offense  and  statutory 
definition  of  attempted  robbery  included  nonvi- 
olent conduct;  district  court  erred  in  relying 
solely  on  indictment  to  determine  conviction's 
classification.  U.S.S.G.  §§  2K2.1,  4B1.2(1),  18 
U.S.C;  D.C.  Code  1981,  §§  22-2901,  22-2902. 
United  States  v.  Hill,  131  F.3d  1056,  1997  U.S. 
App.  LEXIS  35965  (C.A.D.C.  1997). 

Where  defendant,  who  had  been  sentenced 
on  first  indictment  from  two  to  six  years,  on 
each  of  four  counts  in  second  indictment  from 
one  to  three  years,  with  such  sentences  to  take 
effect  consecutively  with  one  another  and  with 
sentence  on  first  indictment,  and  on  third  in- 
dictment from  one  to  three  years  concurrently 
with  the  other  sentences,  had  actually  pleaded 
guilty  only  to  one  count  in  each  of  the  three 
indictments.  Court  of  Appeals  would  set  aside 
sentence  on  second  indictment  except  as  to  one 
sentence  from  one  to  three  years,  and,  as  to  first 
indictment,  district  court  could  resentence  de- 
fendant in  view  of  fact  that  existing  sentence 
was  a  general  one  covering  two  counts.  18 
U.S.C.  §  2255;  D.C.  Code  1951,  §§  22-2901, 
22-2902.  Campbell  v.  U.S.,  258  F.2d  160,  1958 
U.S.  App.  LEXIS  4604  (C.A.D.C.  1958). 

Imposing  consecutive  sentences  on  defendant 
convicted  of  conspiracy  to  commit  robbery  and 
attempted  robbery  did  not  violate  double  jeop- 
ardy; each  offense  required  proof  of  fact  that 
the  other  did  not.  D.C.  Code  1981,  §§  22-105a, 
22-2901,  22-2902,  23-112;  U.S.C.  Const.Amend. 
5.  Robinson  v.  United  States,  608  A.2d  115, 
1992  D.C.  App.  LEXIS  122  (1992). 

Verdict. 

Under  statute,  attempted  robbery  or  actual 
robbery  is  possible  without  assault,  and  acquit- 
tal of  assault  with  intent  to  rob  does  not  require 
acquittal  of  attempted  robbery.  D.C.  Code  1940, 
§§  22-2901,  22-2902.  Pope  v.  Huff,  141  F2d 
727,  1944  U.S.  App.  LEXIS  3782  (1944). 

Weight  and  sufficiency  of  evidence. 

Evidence,  including  testimony  of  girl  friend 
of  one  defendant  as  to  incriminating  state- 
ments which  both  defendants  made  to  her, 
sustained  convictions  for  felony  murder  and  for 
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attempted  robbery.  D.C.  Code  §§  22-2401,  22- 
2902.  Hawkins  v.  United  States,  399  A.2d  1306, 
1979  D.C.  App.  LEXIS  326  (1979). 

Evidence  sustained  conviction  of  attempt  to 
commit  robbery  in  violation  of  District  of  Co- 
lumbia Code,  notwithstanding  fact  that  testi- 
mony of  principal  prosecution  witness  was  un- 
corroborated and  that  intent  to  rob  could  only 
be  inferred.  D.C.  Code  1951,  §  22-2902. 
Accardo  v  U.S.,  249  F.2d  519,  1957  U.S.  App. 
LEXIS  4031  (C.A.D.C.  1957). 

Evidence  of  defendant's  intent  to  rob  one 
victim  provided  sufficient  evidence  of  his  intent 
to  rob  second  victim  at  another  location  mo- 
ments later  to  support  finding  of  attempted 
robbery  as  predicate  for  felony  murder  convic- 
tion, where  incidents  were  close  to  each  other  in 
time  and  place,  there  was  somewhat  distinctive 
manner  of  carrying  out  robbery,  clothing  seen 
on  assailant  attempting  to  rob  was  similar  to 
clothing  seen  on  assailant  at  murder  scene,  and 
there  was  no  other  discernable  reason  for  de- 
fendant to  approach  other  victim.  D.C.  Code 
1981,  §§  22-2401,  22-2902,  22-3202.  Long  v 
United  States,  687  A.2d  1331,  1996  D.C.  App. 
LEXIS  234  (1996). 

Although  facts  strongly  suggested  desire  to 
complete  illegal  sale  of  drugs,  there  was  insuf- 
ficient evidence  for  jury  to  find  specific  intent  to 
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rob,  as  required  for  convictions  of  felony-mur- 
der while  armed,  assault  with  intent  to  commit 
robbery  while  armed,  and  attempted  robbery 
while  armed.  D.C.  Code  1981,  §§  22-501,  22- 
2401,  22-2902,  22-3202.  Jones  v  United  States, 
516  A.2d  929,  1986  D.C.  App.  LEXIS  519 
(1987),  writ  of  certiorari  denied  by  481  U.S. 
1054,  107  S.  Ct.  2193,  95  L.  Ed.  2d  848,  1987 
U.S.  LEXIS  2179,  55  U.S.L.W.  3776  (1987). 

In  prosecution  for  assault  with  intent  to 
commit  robbery  while  armed,  evidence  that 
assailants  got  out  of  car  defendant  was  driving 
and  almost  immediately  thereafter  assaulted 
victim,  that  victim  ran  after  one  assailant  as  he 
returned  to  car  after  committing  assault  and 
that  defendant  had  opportunity  to  see  victim 
and  her  continued  pursuit  of  that  assailant, 
and  that  assailants  were  in  car  defendant  was 
driving  when  it  was  stopped  by  police  short 
time  later  was  sufficient  to  support  conviction 
of  defendant  for  aiding  and  abetting  assailants. 
D.C.  Code  1973,  §§  22-2902,  22-3202.  Downing 
V  United  States,  434  A.2d  409,  1981  D.C.  App. 
LEXIS  350  (1981). 

In  prosecution,  inter  alia,  for  felony-murder 
and  attempted  robbery  while  armed,  evidence 
was  sufficient  to  support  the  convictions.  D.C. 
Code  §§  22-2401,  22-2902.  Dobson  v  United 
States,  426  A.2d  361,  1981  D.C.  App.  LEXIS 
219  (1981). 


(a)  (1)  A  person  commits  the  offense  of  carjacking  if,  by  any  means,  that 
person  knowingly  or  recklessly  by  force  or  violence,  whether  against  resistance 
or  by  sudden  or  stealthy  seizure  or  snatching,  or  by  putting  in  fear,  or  attempts 
to  do  so,  shall  take  from  another  person  immediate  actual  possession  of  a 
person's  motor  vehicle. 

(2)  A  person  convicted  of  carjacking  shall  be  fined  not  more  than  $5,000 
and  be  imprisoned  for  a  mandatory-minimum  term  of  not  less  than  7  years  and 
a  maximum  term  of  not  more  than  21  years,  or  both. 

(b)  (1)  A  person  commits  the  offense  of  armed  carjacking  if  that  person,  while 
armed  with  or  having  readily  available  any  pistol  or  other  firearm  (or  imitation 
thereof)  or  other  dangerous  or  deadly  weapon  (including  a  sawed-off  shotgun, 
shotgun,  machine  gun,  rifle,  dirk,  bowie  knife,  butcher  knife,  switch-blade 
knife,  razor,  blackjack,  billy,  or  metallic  or  other  false  knuckles),  commits  or 
attempts  to  commit  the  offense  of  carjacking. 

(2)  A  person  convicted  of  armed  carjacking  shall  be  fined  not  more  than 
$10,000  and  be  imprisoned  for  a  mandatory-minimum  term  of  not  less  than  15 
years  and  a  maximum  term  of  not  more  than  40  years,  or  both.  However,  the 
court  may  impose  a  prison  sentence  in  excess  of  30  years  only  in  accordance 
with  §  24-403. 01(b-2).  For  purposes  of  imprisonment  following  revocation  of 
release  authorized  by  §  24-403.01(b)(7),  armed  carjacking  is  a  Class  A  felony. 

(c)  Notwithstanding  any  other  provision  of  law,  a  person  convicted  of 
carjacking  shall  not  be  released  from  prison  prior  to  the  expiration  of  7  years 
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from  the  date  of  the  commencement  of  the  sentence,  and  a  person  convicted  of 
armed  carjacking  shall  not  be  released  from  prison  prior  to  the  expiration  of  15 
years  from  the  date  of  the  commencement  of  the  sentence. 

(Mar.  3,  1901,  ch.  854,  §  811a,  as  added  May  8,  1993,  D.C.  Law  9-270,  §  2,  39 
DCR  9223;  Oct.  2,  1993,  D.C.  Law  10-26,  §  2,  40  DCR  3416;  June  8,  2001,  D.C. 
Law  13-302,  §  4(f),  47  DCR  7249;  June  19,  2001,  D.C.  Law  13-313,§  21(a),  48 
DCR  1873.) 


Cross  references.  —  Eligibility  for  geriatric 
or  medical  parole,  persons  convicted  under  this 
section,  see  §  24-467. 

Good  time  credits,  exceptions  pertaining  to 
persons  convicted  under  this  section,  see  §  24- 
221.06. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2903. 

Effect  of  amendments.  —  D.C.  Law  13- 

302,  in  subsec.  (b)(2),  inserted  the  last  two 
sentences. 

D.C.  Law  13-313,  in  subsec.  (b)(2),  substi- 
tuted "40  years"  for  "45  years". 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  4(f)  of 
Sentencing  Reform  Congressional  Review 
Emergency  Amendment  Act  of  2001  (D.C.  Act 
14-2,  February  2,  2001,  48  DCR  2239). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(f)  of  Sentencing  Reform  Second 
Congressional  Review  Emergency  Amendment 
Act  of  2001  (D.C.  Act  14-51,  May  2,  2001,  48 
DCR  4370). 

For  temporary  (90-day)  amendment  of  sec- 
tion, see  §  4(f)  of  the  Sentencing  Reform  Emer- 
gency Amendment  Act  of  2000  (D.C.  Act  13-410, 
August  11,  2000,  47  DCR  7271). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  4(f)  of  the  Sentencing  Reform  Con- 
gressional Review  Emergency  Amendment  Act 
of  2001  (D.C.  Act  13-462,  November  7,  2000,  47 
DCR  9443). 

Legislative  history  of  Law  13-302.  —  For 
Law  13-302,  see  notes  following  §  22-722. 


Legislative  history  of  Law  13-313.  —  Law 

13-313,  the  "Technical  Amendment  Act  of 
2000",  was  introduced  in  Council  and  assigned 
Bill  No.  13-879,  which  was  referred  to  the 
Committee  on  the  Whole.  The  Bill  was  adopted 
on  first  and  second  readings  on  December  5, 
2000,  and  December  19,  2000,  respectively. 
Signed  by  the  Mayor  on  January  19,  2001,  it 
was  assigned  Act  No.  13-574  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  13-313  became  effective  on  June  19,  2001. 
Legislative  history  of  Law  9-270.  —  Law 

9-  270,  the  "Carjacking  Prevention  Temporary 
Amendment  Act  of  1992,"  was  introduced  in 
Council  and  assigned  Bill  No.  9-629.  The  Bill 
was  adopted  on  first  and  second  readings  on 
October  6,  1992,  and  November  4,  1992,  respec- 
tively. Signed  by  the  Mayor  on  November  25, 

1992,  it  was  assigned  Act  No.  9-328  and  trans- 
mitted to  both  Houses  of  Congress  for  its  re- 
view. D.C.  Law  9-270  became  effective  on  May 
8,  1993. 

Legislative  history  of  Law  10-26.  —  Law 

10-  26,  the  "Carjacking  Prevention  Amendment 
Act  of  1993,"  was  introduced  in  Council  and 
assigned  Bill  No.  10-16,  which  was  referred  to 
the  Committee  on  the  Judiciary.  The  Bill  was 
adopted  on  first  and  second  readings  on  April  7, 

1993,  and  May  4,  1993,  respectively.  Signed  by 
the  Mayor  on  May  19,  1993,  it  was  assigned  Act 
No.  10-28  and  transmitted  to  both  Houses  of 
Congress  for  its  review.  D.C.  Law  10-26  became 
effective  on  October  2,  1993. 


CASE  NOTES 


Analysis 

Evidence. 

Instructions. 

Merger  of  offenses. 

Presumptions  and  burden  of  proof 

Robbery  k  9. 

Sentence  and  punishment. 
Witnesses. 

Evidence. 

Evidence  was  sufficient  to  support  finding  on 
armed  carjacking  charge  that  victim  was  in 
immediate  actual  possession  of  his  car  at  time 
of  armed  robbery  during  which  defendant  and 


his  cohorts  obtained  keys  to  car;  although  vic- 
tim had  left  his  parked  car  for  an  evening  with 
friends  and  was  roughly  45  to  50  feet  away  from 
it  and  intending  to  walk  further  when  he  was 
accosted,  he  remained  close  enough  to  the  car  to 
have  prevented  its  taking  but  for  the  violence 
against  him,  which  included  a  threat  of  death 
that  remained  pending  until  defendant's  cohort 
drove  car  away.  Sutton  v.  United  States,  988 
A.2d  478,  2010  D.C.  App.  LEXIS  28  (2010). 

Formulation  by  federal  appellate  courts  in 
United  States  v.  Lake  and  United  States  v. 
Kimble  of  the  "taken  from  the  presence  of 
another"  element  under  federal  carjacking  stat- 
ute enhances  the  understanding  of  what  "close 
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enough"  should  mean  as  used  in  local  jury 
instruction  on  a  District  of  Columbia  carjacking 
charge,  and  of  what  distance  of  victim  from 
vehicle  is  within  the  range  to  satisfy  the  "im- 
mediate actual  possession"  element  of  the  Dis- 
trict of  Columbia  statute.  Sutton  v.  United 
States,  988  A.2d  478,  2010  D.C.  App.  LEXIS  28 
(2010). 

Defendant  was  not  materially  prejudiced  in 
armed  carjacking  prosecution  by  difference  be- 
tween test  for  evidentiary  sufficiency  on  "imme- 
diate actual  possession"  element,  which  re- 
quired that  car  be  in  such  range  that  victim 
could  retain  actual  control  over  it  if  not  de- 
terred by  violence  or  fear,  and  standard  jury 
instruction  given  at  trial,  which  left  out  the 
"violence  or  fear"  language;  under  both  the 
sufficiency  test  and  the  standard  instruction, 
scope  or  range  of  property  within  one's  imme- 
diate actual  possession  was  effectively  the 
same,  namely,  an  area  delimited  by  how  far 
away  one  can  be  from  the  property  and  yet 
reasonably  be  expected  to  exercise  physical 
control  over  it.  Sutton  v.  United  States,  988 
A.2d  478,  2010  D.C.  App.  LEXIS  28  (2010). 

Even  if  showup  identification  procedure  was 
unnecessarily  suggestive,  victim's  identifica- 
tions of  defendant  and  codefendant  were  suffi- 
ciently reliable  to  be  admissible  in  joint  trial  for 
car  jacking  and  related  offenses;  victim's  truck 
had  been  stopped  soon  after  the  carjacking  and 
defendant  and  codefendant  were  apprehended, 
victim  had  a  good  opportunity,  in  a  well-lit  area 
to  view  defendant  and  codefendant  at  time  of 
crimes  and  he  provided  a  rather  detailed  phys- 
ical description  of  them,  and  victim's  identifica- 
tion of  defendant  and  codefendant  was  within 
one  hour  of  the  crimes.  Diggs  v.  United  States, 
906  A.2d  290,  2006  D.C.  App.  LEXIS  500 
(2006). 

Evidence  was  sufficient  to  support  jury's  find- 
ing that  defendant  aided  and  abetted  the  co- 
defendant  in  committing  murder,  kidnapping, 
and  carjacking,  where  defendant  had  the  op- 
portunity to  disassociate  himself  from  the  co- 
defendant  at  several  points,  but  chose  to  stay 
when  victim  was  kidnapped,  stabbed,  and  shot, 
and  defendant  displayed  his  consciousness  of 
guilt  by  fleeing  from  the  police  and  attempting 
to  conceal  himself  in  some  bushes.  Johnson  v. 
United  States,  883  A.2d  135,  2005  D.C.  App. 
LEXIS  488  (2005). 

Evidence  supported  conclusion  that  victim  of 
carjacking  was  in  "immediate  actual  posses- 
sion" of  car,  as  required  for  convictions  under 
statute  criminalizing  carjacking;  victim  left  his 
car  running  only  a  few  feet  away  when  he 
stopped  to  make  urgent  telephone  call,  keeping 
an  eye  on  car  as  he  placed  call,  and  thus  it  was 
reasonable  to  conclude  that  he  intended  to  get 
back  into  car  when  he  completed  call,  and 
would  have  done  so  had  he  not  been  assaulted 


by  defendants.  Beaner  v.  United  States,  845 
A.2d  525,  2004  D.C.  App.  LEXIS  75  (2004). 

Sufficient  evidence  supported  convictions  for 
armed  carjacking,  armed  robbery,  aggravated 
assault  while  armed  (AAWA),  assault  with  a 
dangerous  weapon  (ADW),  possession  of  a  fire- 
arm while  committing  a  crime  of  violence,  and 
carrying  a  pistol  without  a  license;  victim  was 
able  to  determine  defendants'  relative  heights 
and  complexions,  although  they  masked  their 
faces,  officer  apprehended  defendant  after  he 
fled  from  car  bearing  license  number  of  car 
reported  stolen  only  a  few  minutes  earlier,  and 
wearing  very  shoes  identified  as  those  stolen 
from  victim's  feet,  and  defendant's  girlfriend 
testified  that  defendants  brought  into  her 
apartment  several  person  items  belonging  to 
victim.  Beaner  v.  United  States,  845  A.2d  525, 
2004  D.C.  App.  LEXIS  75  (2004). 

Evidence  supported  conviction  for  carjacking; 
evidence  showed  that  car  was  parked  near 
apartment  building  in  which  defendant  was 
stajdng,  the  car  was  found  missing  the  follow- 
ing afternoon,  and  was  then  located  on  another 
street,  with  broken  steering  column  and  a 
screwdriver  that  could  have  been  used  to  start 
the  car.  Winstead  v.  United  States,  809  A.2d 
607,  2002  D.C.  App.  LEXIS  601  (2002). 

Instructions. 

Requirement  under  jury  instruction  on  "im- 
mediate actual  possession"  element  of  carjack- 
ing, that  motor  vehicle  be  close  enough  to 
victim  that  one  could  reasonably  expect  the 
victim  to  exercise  physical  control  over  it, 
means  close  enough  to  exercise  control  at  the 
time  of  the  alleged  taking  of  the  car,  and 
therefore  a  victim's  physical  control  over  the 
key  does  not  in  itself  suggest  that  the  victim 
was  close  enough  to  the  car,  wherever  located, 
to  trigger  the  carjacking  statute.  Sutton  v. 
United  States,  988  A.2d  478,  2010  D.C.  App. 
LEXIS  28  (2010). 

No  plain  error  arose  from  omission  from 
"immediate  actual  possession"  instruction  on 
District  of  Columbia  carjacking  charge  of  for- 
mulation by  federal  appellate  courts  in  United 
States  V.  Lake  and  United  States  v.  Kimble  of 
the  "presence"  element  under  federal  carjack- 
ing statute;  a  juror  instructed  in  District  of 
Columbia  case  that  car  must  be  located  close 
enough  that  one  could  reasonably  expect  victim 
to  exercise  control  over  it  was  more  likely  than 
not  to  intuitively  and  logically  conclude,  as 
provided  in  the  federal  formulation,  that  victim 
must  be  close  enough  to  stop  the  thief  if  not 
overcome  by  violence  or  prevented  by  fear. 
Sutton  V  United  States,  988  A.2d  478,  2010 
D.C.  App.  LEXIS  28  (2010). 

Merger  of  offenses. 

Armed  carjacking  and  armed  robbery  began 
at  same  time  and  were  committed  together  by 
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means  of  same  act  of  violence  involving  samje 
weapon,  and  thus,  separate  convictions  for  pos- 
session of  firearm  during  crime  of  violence  for 
which  carjacking  and  robber>'  served  as  predi- 
cates merged,  even  if  asportation  of  victim's 
purse  may  not  have  been  satisfied  after  carjack- 
ing was  completed.  Matthews  v.  United  States, 
892  A.2d  1100,  2006  D.C.  App.  LEXIS  10  (2006). 

Multiple  convictions  for  possession  of  firearm 
during  crime  of  violence  will  merge,  even  if  the 
predicate  felony  offenses  do  not  merge,  if  they 
arise  out  of  a  defendant's  uninterrupted  posses- 
sion of  a  single  weapon  during  a  single  act  of 
violence.  Matthews  v.  United  States,  892  A.2d 
1100,  2006  D.C.  App.  LEXIS  10  (2006). 

Under  the  fresh  impulse  or  fork-in-the-road 
test  for  determining  whether  separate  offenses 
merge,  if  at  the  scene  of  the  crime  the  defen- 
dant can  be  said  to  have  realized  that  he  has 
come  to  a  fork  in  the  road,  and  nevertheless 
decides  to  invade  a  different  interest,  then  his 
successive  intentions  make  him  subject  to  cu- 
mulative punishment.  Matthews  v.  United 
States,  892  A.2d  1100,  2006  D.C.  App.  LEXIS 
10  (2006). 

Each  time  the  defendant  commits  an  inde- 
pendent violent  crime,  a  separate  decision  is 
made  whether  or  not  to  possess  the  firearm 
during  that  crime,  thereby  exposing  the  defen- 
dant to  a  separate,  additional  conviction  of 
possession  of  firearm  during  crime  of  violence. 
Matthews  v.  United  States,  892  A.2d  1100,  2006 
D.C.  App.  LEXIS  10  (2006). 

Taking  property  without  right  (TPWR)  was 
not  lesser  included  offense  of  carjacking,  where 
TPWR  required  proof  of  asportation  while  car- 
jacking required  only  possession  or  control  of 
vehicle.  Moorer  v.  United  States,  868  A.2d  137, 
2005  D.C.  App.  LEXIS  31  (2005). 

Each  of  defendant's  and  codefendant's  con- 
victions for  destroying  property,  armed  carjack- 
ing, and  unauthorized  use  of  a  vehicle  did  not 
merge  into  one  crime  for  double  jeopardy  pur- 
poses; despite  fact  that  crime  spree  engaged  in 
by  defendant  and  codefendant  extended  over 
several  hours,  many  of  their  crimes  occurred 
after  significant  breaks  in  time,  changes  of 
location,  and  opportunities  to  reformulate  crim- 
inal intent.  Bryant  v.  United  States,  859  A.2d 
1093,  2004  D.C.  App.  LEXIS  526  (2004). 

Carjacking  and  kidnapping  are  distinct  of- 
fenses that  do  not  merge;  each  includes  an 
element  that  the  other  does  not,  and  there  is  no 
clear  indication  of  contrary  legislative  intent. 
Malloy  V.  United  States,  797  A.2d  687,  2002 
D.C.  App.  LEXIS  91  (2002). 

Defendant's  conviction  for  unauthorized  use 
of  motor  vehicle  (UUV)  did  not  merge  with  his 
conviction  for  carjacking  for  sentencing  pur- 
poses; carjacking  could  have  been  accomplished 
without  implicating  three  of  five  statutory  ele- 
ments of  UUV.  D.C.  Code  1981,  §§  22-2903, 


22-3815.  Allen  v.  United  States,  697  A.2d  1, 
1997  D.C.  App.  LEXIS  124  (1997). 

Defendant's  conviction  for  armed  robbery  did 
not  merge  with  his  conviction  for  armed  car- 
jacking; each  of  the  two  crimes  required  proof  of 
factual  element  which  the  other  did  not.  D.C. 
Code  1981,  §§  22-2901,  22-2903(a)(l).  Pixley  v. 
United  States,  692  A.2d  438,  1997  D.C.  App. 
LEXIS  71  (1997). 

Presumptions  and  burden  of  proof. 

To  establish  a  violation  of  the  carjacking 
statute,  the  prosecution  must  prove  beyond  a 
reasonable  doubt  that  the  defendant  (1)  know- 
ingly or  recklessly;  (2)  by  force  or  violence;  (3) 
took  from  another  person;  (4)  immediate  actual 
possession;  (5)  of  a  person's  vehicle;  or  (6) 
attempted  to  do  so.  Moorer  v.  United  States, 
868  A.2d  137,  2005  D.C.  App.  LEXIS  31  (2005). 

To  establish  violation  of  carjacking  statute, 
prosecution  must  prove  beyond  reasonable 
doubt  that  defendant:  knowingly  or  recklessly; 
by  force  or  violence;  took  from  another  person; 
immediate  actual  possession;  of  person's  vehi- 
cle; or  attempted  to  do  so.  D.C.  Code  1981, 
§  22-2903.  Allen  v.  United  States,  697  A.2d  1, 
1997  D.C.  App.  LEXIS  124  (1997). 

Robbery  k  9. 

Something  within  "immediate  actual  posses- 
sion," as  used  in  the  carjacking  statute,  is 
within  such  range  that  one  could,  if  not  de- 
terred by  violence  or  fear,  retain  actual  physical 
control.  Downing  v.  United  States,  929  A.2d 
848,  2007  D.C.  App.  LEXIS  461  (2007),  writ  of 
certiorari  denied  by  555  U.S.  877,  129  S.  Ct. 
187,  172  L.  Ed.  2d  133,  2008  U.S.  LEXIS  6816, 
77  U.S.L.W.  3202  (2008). 

"Immediate  actual  possession,"  as  used  in  the 
carjacking  statute,  refers  to  the  area  within 
which  the  victim  can  reasonably  be  expected  to 
exercise  some  physical  control  over  the  prop- 
erty Downing  v.  United  States,  929  A.2d  848, 
2007  D.C.  App.  LEXIS  461  (2007),  writ  of 
certiorari  denied  by  555  U.S.  877,  129  S.  Ct. 
187,  172  L.  Ed.  2d  133,  2008  U.S.  LEXIS  6816, 
77  U.S.L.W.  3202  (2008). 

"Immediate  actual  possession,"  for  purposes 
of  determining  whether  defendant  has  commit- 
ted carjacking  by  denying  victim  "immediate 
actual  possession"  of  car,  refers  to  the  area 
within  which  the  victim  can  reasonably  be 
expected  to  exercise  some  physical  control  over 
the  property;  a  thing  is  within  one's  "immediate 
actual  possession"  so  long  as  it  is  within  such 
range  that  he  could,  if  not  deterred  by  violence 
or  fear,  retain  actual  physical  control  over  it. 
Beaner  v.  United  States,  845  A.2d  525,  2004 
D.C.  App.  LEXIS  75  (2004). 

"Immediate  actual  possession,"  for  purposes 
of  determining  whether  defendant  has  commit- 
ted carjacking  by  denying  victim  "immediate 
actual  possession"  of  car  is  determined  by 
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whether  the  victim  remained  in  the  vicinity  of 
the  car  and  evinced  an  intention  to  return  to 
the  car.  Beaner  v  United  States,  845  A.2d  525, 
2004  D.C.  App.  LEXIS  75  (2004). 

Defendant  took  car  from  victim's  "immediate 
actual  possession,"  as  element  of  carjacking, 
although  victim  was  in  guard  booth,  not  car,  at 
the  time  defendant  began  assault;  car  was 
parked  nearby,  within  a  range  in  which  victim 
could  retain  actual  physical  control  over  it,  and 
defendant  forced  victim  into  car.  Winstead  v. 
United  States,  809  A.2d  607,  2002  D.C.  App. 
LEXIS  601  (2002). 

Under  the  carjacking  statute,  "immediate 
actual  possession"  over  a  vehicle  is  retained  if 
the  car  is  within  such  range  that  the  victim,  if 
not  deterred  by  violence  or  fear,  could  retain 
actual  physical  control  over  it.  Winstead  v. 
United  States,  809  A.2d  607,  2002  D.C.  App. 
LEXIS  601  (2002). 

A  carj acker  may  take  immediate  actual  pos- 
session of  a  motor  vehicle  from  another  by  force 
or  violence  at  any  point  during  a  continuous 
course  of  assaultive  conduct,  not  just  at  the 
starting  point.  Winstead  v.  United  States,  809 
A.2d  607,  2002  D.C.  App.  LEXIS  601  (2002). 

Sentence  and  punishment. 

Trial  court  was  not  authorized  to  down- 
wardly depart  from  mandatory  minimum  sev- 
en-year sentence,  as  provided  under  carjacking 
statute,  nor  sentence  defendant  to  lesser  term 
under  Youth  Rehabilitation  Act  as  alternative 
sentencing  option;  carjacking  statute  required 
mandatory  minimum  seven-year  sentence  not- 
withstanding existence  of  sentencing  alterna- 
tives. Peterson  v  United  States,  997  A.2d  682, 
2010  D.C.  App.  LEXIS  288  (2010). 

Trial  court  lacked  statutory  discretion  to 
grant  probation  for  carjacking,  under  carjack- 
ing statute  that  defendant  not  be  released  from 
prison  prior  to  expiration  of  mandatory  mini- 
mum seven-year  sentence.  Moorer  v.  United 
States,  868  A.2d  137,  2005  D.C.  App.  LEXIS  31 
(2005). 

Witnesses. 

Any  error  in  trial  court's  restriction  on  defen- 
dants' questioning  of  complaining  witness 
about  witness'  alleged  prior  conduct  in  loaning 
out  his  car  and  then  falsely  reporting  it  stolen 
was  harmless,  in  prosecution  for  armed  car- 
jacking and  weapons  offenses,  where  complain- 


ant's version  of  crime,  his  reputation  for  truth- 
fulness, his  past  behavior  with  friends,  and  his 
history  of  criminal  convictions  were  all  venti- 
lated for  jury's  consideration.  D.C.  Code  1981, 
§§  6-2311(a),  6-2361(3),  22-2903(b),  22-3204(a, 
b).  Brown  v  United  States,  726  A.2d  149,  1999 
D.C.  App.  LEXIS  31  (1999),  writ  of  certiorari 
denied  by  528  U.S.  1130,  120  S.  Ct.  967,  145  L. 
Ed.  2d  838,  2000  U.S.  LEXIS  792,  68  U.S.L.W. 
3460  (2000),  writ  of  certiorari  denied  by  528 
U.S.  1130,  120  S.  Ct.  967,  145  L.  Ed.  2d  838, 
2000  U.S.  LEXIS  793,  68  U.S.L.W.  3460  (2000). 

Affidavit  of  complaining  witness'  girlfriend 
provided  sufficient  factual  predicate  for  defen- 
dants to  ask  witness  impeaching  questions,  in 
prosecution  for  armed  carjacking  and  weapons 
offenses,  about  witness'  alleged  prior  conduct  in 
loaning  out  his  car  and  then  falsely  reporting  it 
stolen.  D.C.  Code  1981,§§  6-2311(a),  6-2361(3), 
22-2903(b),  22-3204(a,  b).  Brown  v  United 
States,  726  A.2d  149,  1999  D.C.  App.  LEXIS  31 

(1999)  ,  writ  of  certiorari  denied  by  528  U.S. 
1130,  120  S.  Ct.  967,  145  L.  Ed.  2d  838,  2000 
U.S.  LEXIS  792,  68  U.S.L.W.  3460  (2000),  writ 
of  certiorari  denied  by  528  U.S.  1130,  120  S.  Ct. 
967,  145  L.  Ed.  2d  838,  2000  U.S.  LEXIS  793, 
68  U.S.L.W.  3460  (2000). 

Counsel  rendered  effective  assistance  of 
counsel  with  respect  defendant's  decision  not  to 
testify  on  his  own  behalf,  in  armed  carjacking 
prosecution  in  which  defendant  would  have 
testified  that  complainant  loaned  car  to  defen- 
dant in  exchange  for  cocaine,  where  counsel 
advised  defendant  that  defendant  could  be  im- 
peached with  prior  misdemeanor  conviction, 
that  defendant  could  also  be  impeached  with 
pre-arrest  statement  given  to  police  which 
failed  to  mention  exchange  of  cocaine,  and  that 
defendant  could  risk  exposure  to  prosecution 
for  distributing  drugs,  and  counsel  succeeded  in 
admitting  other  evidence  that  corroborated  de- 
fendant's theory  that  incident  was  not  a  forcible 
carjacking.  U.S.  Const.Amend.  6;  D.C.  Code 
1981,  §§  6-2311(a),  6-2361(3),  22-2903(b),  22- 
3204(a,  b).  Brown  v.  United  States,  726  A.2d 
149,  1999  D.C.  App.  LEXIS  31  (1999),  writ  of 
certiorari  denied  by  528  U.S.  1130,  120  S.  Ct. 
967,  145  L.  Ed.  2d  838,  2000  U.S.  LEXIS  792, 
68  U.S.L.W.  3460  (2000),  writ  of  certiorari  de- 
nied by  528  U.S.  1130, 120  S.  Ct.  967, 145  L.  Ed. 
2d  838,  2000  U.S.  LEXIS  793,  68  U.S.L.W.  3460 

(2000)  . 
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Chapter  29.  Sale>  of  Unwholesome  Food. 


Sec. 

22-2901  to  22-2907.  [Repealed]. 


§  22-2901.  Sale  of  unwholesome  food  —  prohibited.  [Re- 
pealed]. 

Repealed. 

(Dec.  16,  1941,  55  Stat.  807,  ch.  587,  §  1;  May  2,  2002,  D.C.  Law  14-116,  §  8(f), 
49  DCR  1945.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3416. 

1973  Ed.,  §  22-3416. 

Temporary  Amendment  of  Section.  — 

Section  8(f)  of  D.C.  Law  14-55  repealed  §§  22- 
2901  to  22-2907. 

Section  10(b)  of  D.C.  Law  14-55  provided  that 
the  act  shall  expire  after  225  days  of  its  having 
taken  effect. 

Emergency  legislation.  —  For  temporary 
(90  day)  repeal  of  section,  see  §  8(f)  of  Food 
Regulation  Emergency  Amendment  Act  of  2001 
(D.C.  Act  14-128,  August  3,  2001,  48  DCR 
7939). 

For  temporary  (90  day)  repeal  of  section,  see 
§  8(f)  of  Food  Regulation  Legislative  Review 
Emergency  Amendment  Act  of  2001  (D.C.  Act 
14-147,  October  23,  2001,  48  DCR  10183). 

Legislative  history  of  Law  14-55.  —  Law 
14-55,  the  "Food  Regulation  Temporary  Amend- 
ment Act  of  2001",  was  introduced  in  Council 


and  assigned  Bill  No.  14-300,  which  was  re- 
tained by  Council.  The  Bill  was  adopted  on  first 
and  second  readings  on  July  10,  2001,  and 
September  19,  2001,  respectively.  Signed  by  the 
Mayor  on  October  2,  2001,  it  was  assigned  Act 
No.  14-135  and  transmitted  to  both  Houses  of 
Congress  for  its  review.  D.C.  Law  14-55  became 
effective  on  December  6,  2001. 

Legislative  history  of  Law  14-116.  —  Law 
14-116,  the  "Food  Regulation  Amendment  Act 
of  2002",  was  introduced  in  Council  and  as- 
signed Bill  No.  14-154,  which  was  referred  to 
the  Committee  on  Human  Services.  The  Bill 
was  adopted  on  first  and  second  readings  on 
December  4,  2001,  and  February  5,  2002,  re- 
spectively. Signed  by  the  Mayor  on  February 
25,  2002,  it  was  assigned  Act  No.  14-268  and 
transmitted  to  both  Houses  of  Congress  for  its 
review.  D.C.  Law  14-116  became  effective  on 
May  2,  2002. 


§  22-2902.  Same  —  "Food"  defined  [Repealed]. 

Repealed. 

(Dec.  16, 1941,  55  Stat.  807,  ch.  587,  §  2;  May  2,  2002,  D.C.  Law  14-116,  §  8(f), 
49  DCR  1945.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3417. 

1973  Ed.,  §  22-3417. 

Temporary  Amendment  of  Section.  — 

Section  8(f)  of  D.C.  Law  14-55  repealed  §§  22- 
2901  to  22-2907. 

Section  10(b)  of  D.C.  Law  14-55  provided  that 
the  act  shall  expire  after  225  days  of  its  having 
taken  effect. 

Emergency  legislation.  —  For  temporary 
(90  day)  repeal  of  section,  see  §  8(f)  of  Food 


Regulation  Emelrgency  Amendment  Act  of  2001 
(D.C.  Act  14-128,  August  3,  2001,  48  DCR 
7939). 

For  temporary  (90  day)  repeal  of  section,  see 
§  8(f)  of  Food  Regulation  Legislative  Review 
Emergency  Amendment  Act  of  2001  (D.C.  Act 
14-147,  October  23,  2001,  48  DCR  10183). 

Legislative  history  of  Law  14-55.  —  For 
Law  14-55,  see  note  following  §  22-2901. 

Legislative  history  of  Law  14-116.  —  For 
Law  14-116,  see  notes  following  §  22-2901. 


§  22-2903.  Same  —  Inspection  authorized.  [Repealed]. 

Repealed. 

(Dec.  16,  1941,  55  Stat.  807,  ch.  587,  §  3;  Aug.  1,  1950,  64  Stat.  393,  ch.  513, 
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§  1;  Oct.  18,  1981,  D.C.  Law  4-39,  §  4,  28  DCR  3391;  May  21,  1994,  D.C.  Law 
10-119,  §  17(a),  41  DCR  1639;  May  2,  2002,  D.C.  Law  14-116,  §  8(f),  49  DCR 
1945.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3418. 

1973  Ed.,  §  22-3418. 

Temporary  Amendment  of  Section.  — 

Section  8(f)  of  D.C.  Law  14-55  repealed  §§  22- 
2901  to  22-2907. 

Section  10(b)  of  D.C.  Law  14-55  provided  that 
the  act  shall  expire  after  225  days  of  its  having 
taken  effect. 

Emergency  legislation.  —  For  temporary 
(90  day)  repeal  of  section,  see  §  8(f)  of  Food 
Regulation  Emergency  Amendment  Act  of  2001 
(D.C.  Act  14-128,  August  3,  2001,  48  DCR 
7939). 

For  temporary  (90  day)  repeal  of  section,  see 
§  8(f)  of  Food  Regulation  Legislative  Review 
Emergency  Amendment  Act  of  2001  (D.C.  Act 
14-147,  October  23,  2001,  48  DCR  10183). 

Legislative  history  of  Law  4-39.  —  Law 
4-39,  the  "Good  Faith  Donor  and  Donee  Act  of 
1981,"  was  introduced  in  Council  and  assigned 
Bill  No.  4-4,  which  was  referred  to  the  Commit- 


tee on  Human  Services.  The  Bill  was  adopted 
on  first  and  second  readings  on  June  16,  1981, 
and  June  30,  1981,  respectively.  Signed  by  the 
Mayor  on  July  20, 1981,  it  was  assigned  Act  No. 
4-66  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review. 

Legislative  history  of  Law  10-119.  —  Law 
10-119,  the  "Anti-Gender  Discriminatory  Lan- 
guage Criminal  Offenses  Amendment  Act  of 
1994,"  was  introduced  in  Council  and  assigned 
Bill  No.  10-332,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  February 
1,  1994,  and  March  1,  1994,  respectively. 
Signed  by  the  Mayor  on  March  17,  1994,  it  was 
assigned  Act  No.  10-209  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  10-119  became  effective  on  May  21,  1994. 

Legislative  history  of  Law  14-55.  —  For 
Law  14-55,  see  notes  following  §  22-2901. 

Legislative  history  of  Law  14-116.  —  For 
Law  14-116,  see  notes  following  §  22-2901. 


§  22-2904.  Same  —  Council  to  make  rules  and  regulations 
[Repealed]. 

Repealed. 

(Dec.  16,  1941,  55  Stat.  808,  ch.  587,  §  4;  May  2,  2002,  D.C.  Law  14-116,  §  8(f), 
49  DCR  1945.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3419. 

1973  Ed.,  §  22-3419. 

Temporary  Amendment  of  Section.  — 

Section  8(f)  of  D.C.  Law  14-55  repealed  §§  22- 
2901  to  22-2907. 

Section  10(b)  of  D.C.  Law  14-55  provided  that 
the  act  shall  expire  after  225  days  of  its  having 
taken  effect. 

Emergency  legislation.  —  For  temporary 
(90  day)  repeal  of  section,  see  §  8(f)  of  Food 
Regulation  Emergency  Amendment  Act  of  2001 
(D.C.  Act  14-128,  August  3,  2001,  48  DCR 
7939). 

For  temporary  (90  day)  repeal  of  section,  see 
§  8(f)  of  Food  Regulation  Legislative  Review 
Emergency  Amendment  Act  of  2001  (D.C.  Act 
14-147,  October  23,  2001,  48  DCR  10183). 

Legislative  history  of  Law  14-55.  —  For 
Law  14-55,  see  notes  following  §  22-2901. 

Legislative  history  of  Law  14-116.  —  For 
Law  14-116,  see  notes  following  §  22-2901. 

Change  in  Government.  —  This  section 
originated  at  a  time  when  local  government 


powers  were  delegated  to  a  Board  of  Commis- 
sioners of  the  District  of  Columbia  (see  Acts 
Relating  to  the  Establishment  of  the  District  of 
Columbia  and  its  Various  Forms  of  Governmen- 
tal Organization  in  Volume  1).  Section  402(208) 
of  Reorganization  Plan  No.  3  of  1967  (see  Reor- 
ganization Plans  in  Volume  1)  transferred  all  of 
the  functions  of  the  Board  of  Commissioners 
under  this  section  to  the  District  of  Columbia 
Council,  subject  to  the  right  of  the  Commis- 
sioner as  provided  in  §  406  of  the  Plan.  The 
District  of  Columbia  Self-Government  and  Gov- 
ernmental Reorganization  Act,  87  Stat.  818, 
§  711  (D.C.  Code,  §  1-207.11),  abolished  the 
District  of  Columbia  Council  and  the  Office  of 
Commissioner  of  the  District  of  Columbia. 
These  branches  of  government  were  replaced 
by  the  Council  of  the  District  of  Columbia  and 
the  Office  of  Mayor  of  the  District  of  Columbia, 
respectively.  Accordingly,  and  also  pursuant  to 
§  714(a)  ofsuchAct  (D.C.  Code,  §  l-207.14(a)), 
appropriate  changes  in  terminology  were  made 
in  this  section. 
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§  22-2905.  Same   —   Prosecutions   for   violations.  [Re- 
pealed]. 

Repealed. 

(Dec.  16,  1941,  55  Stat.  808,  ch.  587,  §  5;  Apr.  1,  1942,  56  Stat.  190,  ch.  207, 
§  1;  July  8,  1963,  77  Stat.  77,  Pub.  L.  88-60,  §  1;  July  29,  1970,  84  Stat.  570, 
Pub.  L.  91-358,  title  I,  §  155(a);  May  21,  1994,  D.C.  Law  10-119,  §  17(b),  41 
DCR  1639;  May  2,  2002,  D.C.  Law  14-116,  §  8(f),  49  DCR  1945.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3420. 

1973  Ed.,  §  22-3420. 

Temporary  Amendment  of  Section.  — 

Section  8(f)  of  D.C.  Law  14-55  repealed  §§  22- 
2901  to  22-2907. 

Section  10(b)  of  D.C.  Law  14-55  provided  that 
the  act  shall  expire  after  225  days  of  its  having 
taken  effect. 

Emergency  legislation.  —  For  temporary 
(90  day)  repeal  of  section,  see  §  8(f)  of  Food 
Regulation  Emergency  Amendment  Act  of  2001 
(D.C.  Act  14-128,  August  3,  2001,  48  DCR 
7939). 


For  temporary  (90  day)  repeal  of  section,  see 
§  8(f)  of  Food  Regulation  Legislative  Review 
Emergency  Amendment  Act  of  2001  (D.C.  Act 
14-147,  October  23,  2001,  48  DCR  10183). 

Legislative  history  of  Law  10-119.  —  For 
legislative  history  of  D.C.  Law  10-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
2903. 

Legislative  history  of  Law  14-55.  —  For 

Law  14-55,  see  notes  following  §  22-2901. 
Legislative  history  of  Law  14-116.  —  For 

Law  14-116,  see  notes  following  §  22-2901. 


§  22-2906.  Same  —  Penalty.  [Repealed]. 

Repealed. 

(Dec.  16,  1941,  55  Stat.  808,  ch.  587,  §  6;  May  2,  2002,  D.C.  Law  14-116,  §  8(f), 
49  DCR  1945.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3421. 

1973  Ed.,  §  22-3421. 

Temporary  Amendment  of  Section.  — 

Section  8(f)  of  D.C.  Law  14-55  repealed  §§  22- 
2901  to  22-2907. 

Section  10(b)  of  D.C.  Law  14-55  provided  that 
the  act  shall  expire  after  225  days  of  its  having 
taken  effect. 

Emergency  legislation.  —  For  temporary 
(90  day)  repeal  of  section,  see  §  8(f)  of  Food 


Regulation  Emergency  Amendment  Act  of  2001 
(D.C.  Act  14-128,  August  3,  2001,  48  DCR 
7939). 

For  temporary  (90  day)  repeal  of  section,  see 
§  8(f)  of  Food  Regulation  Legislative  Review 
Emergency  Amendment  Act  of  2001  (D.C.  Act 
14-147,  October  23,  2001,  48  DCR  10183). 

Legislative  history  of  Law  14-55.  —  For 
Law  14-55,  see  notes  following  §  22-2901. 

Legislative  history  of  Law  14-116.  —  For 
Law  14-116,  see  notes  following  §  22-2901. 


§  22-2907.  Chapter  supplemental  to  Federal  Food,  Drug, 
and  Cosmetic  Act.  [Repealed]. 

Repealed. 

(Dec.  16, 1941,  55  Stat.  808,  ch.  587,  §  7;  May  2,  2002,  D.C.  Law  14-116,  §  8(f), 
49  DCR  1945.) 


Cross  references.  —  Sex  offender  registra- 
tion, "Anti-Sexual  Abuse  Act"  defined,  see  §  22- 
4101. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
3422. 


1973  Ed.,  §  22-3422. 

Temporary  Amendment  of  Section.  — 

Section  8(f)  of  D.C.  Law  14-55  repealed  §§  22- 
2901  to  22-2907. 
Section  10(b)  of  D.C.  Law  14-55  provided  that 
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the  act  shall  expire  after  225  days  of  its  having 
taken  effect. 

Emergency  legislation.  —  For  temporary 
(90  day)  repeal  of  section,  see  §  8(f)  of  Food 
Regulation  Emergency  Amendment  Act  of  2001 
(D.C.  Act  14-128,  August  3,  2001,  48  DCR 
7939). 

For  temporary  (90  day)  repeal  of  section,  see 


§  8(f)  of  Food  Regulation  Legislative  Review 
Emergency  Amendment  Act  of  2001  (D.C.  Act 
14-147,  October  23,  2001,  48  DCR  10183). 

Legislative  history  of  Law  14-55.  —  For 
Law  14-55,  see  notes  following  §  22-2901. 

Legislative  history  of  Law  14-116.  —  For 
Law  14-116,  see  notes  following  §  22-2901. 


CASE  NOTES 


In  general. 

The  District  of  Columbia  statute  prohibiting 
the  sale  of  unwholesome  food  in  the  District  of 
Columbia  does  not,  as  does  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  cover  manufacture  as 
well  as  sale,  and  it  does  not,  as  does  the  federal 
act,  cover  food  which  is  adulterated  without 


being  unwholesome  or  unfit  for  use.  D.C.  Code 
1940,  §§  22-3416  to  22-3422,  33-101,  33- 
103(b)(9);  Federal  Food,  Drug,  and  Cosmetic 
Act  §§  201,  301(a,  g),  302,  402(a)(3,  4),  21 
U.S.C.  §§  321,  331(a,  g),  332,  342(a)(3,  4). 
Rubenstein  v  U.S.,  153  F2d  127,  1946  U.S. 
App.  LEXIS  1889  (1946). 
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Chapter  30.  Sexual  Abuse. 


Subchapter  I.  General  Provisions 

Sec. 

22-3001.  Definitions. 

Subchapter  II.  Sex  Offenses 

22-3002.  First  degree  sexual  abuse. 
22-3003.  Second  degree  sexual  abuse. 
22-3004.  Third  degree  sexual  abuse. 
22-3005.  Fourth  degree  sexual  abuse. 
22-3006.  Misdemeanor  sexual  abuse. 
22-3007.  Defense  to  sexual  abuse. 
22-3008.  First  degree  child  sexual  abuse. 
22-3009.  Second  degree  child  sexual  abuse. 
22-3009.01.  First  degree  sexual  abuse  of  a  mi- 
nor. 

22-3009.02.  Second  degree  sexual  abuse  of  a 
minor. 

22-3009.03.  First  degree  sexual  abuse  of  a  sec- 
ondary education  student. 

22-3009.04.  Second  degree  sexual  abuse  of  a 
secondary  education  student. 

22-3010.  Enticing  a  child  or  minor. 

22-3010.01.  Misdemeanor  sexual  abuse  of  a 
child  or  minor. 

22-3010.02.  Arranging  for  a  sexual  contact 
with  a  real  or  fictitious  child. 

22-3011.  Defenses  to  child  sexual  abuse  and 
sexual  abuse  of  a  minor. 


Sec. 

22-3012.  State  of  mind  proof  requirement. 
22-3013.  First  degree  sexual  abuse  of  a  ward, 

patient,  client,  or  prisoner. 
22-3014.  Second  degree  sexual  abuse  of  a 

ward,  patient,  client,  or  prisoner. 
22-3015.  First  degree  sexual  abuse  of  a  patient 

or  client. 

22-3016.  Second  degree  sexual  abuse  of  a  pa- 
tient or  client. 

22-3017.  Defenses  to  sexual  abuse  of  a  ward, 
patient,  or  client. 

22-3018.  Attempts  to  commit  sexual  offenses. 

22-3019.  No  immunity  from  prosecution  for 
spouses  or  domestic  partners. 

22-3020.  Aggravating  circumstances. 

Subchapter  III.  Admission  of  Evidence  in 
Sexual  Abuse  Offense  Cases 

22-3021.  Reputation  or  opinion  evidence  of  vic- 
tim's past  sexual  behavior  inad- 
missible. 

22-3022.  Admissibility  of  other  evidence  of  vic- 
tim's past  sexual  behavior. 

22-3023.  Prompt  reporting. 

22-3024.  Privilege  inapplicable  for  spouses  or 
domestic  partners. 


Subchapter  I.  General  Provisions. 


§  22-3001.  Definitions. 

For  the  purposes  of  this  chapter: 

(1)  "Actor"  means  a  person  accused  of  any  offense  proscribed  under  this 
chapter. 

(2)  "Bodily  injury"  means  injury  involving  loss  or  impairment  of  the 
function  of  a  bodily  member,  organ,  or  mental  faculty,  or  physical  disfigure- 
ment, disease,  sickness,  or  injury  involving  significant  pain. 

(3)  "Child"  means  a  person  who  has  not  yet  attained  the  age  of  16  years. 

(4)  "Consent"  means  words  or  overt  actions  indicating  a  freely  given 
agreement  to  the  sexual  act  or  contact  in  question.  Lack  of  verbal  or  physical 
resistance  or  submission  by  the  victim,  resulting  from  the  use  of  force,  threats, 
or  coercion  by  the  defendant  shall  not  constitute  consent. 

(4A)  "Domestic  partner"  shall  have  the  same  meaning  as  provided  in 
§  32-701(3). 

(4B)  "Domestic  partnership"  shall  have  the  same  meaning  as  provided  in 
§  32-701(4). 

(5)  "Force"  means  the  use  or  threatened  use  of  a  weapon;  the  use  of  such 
physical  strength  or  violence  as  is  sufficient  to  overcome,  restrain,  or  injure  a 
person;  or  the  use  of  a  threat  of  harm  sufficient  to  coerce  or  compel  submission 
by  the  victim. 
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(5A)  "Minor"  means  a  person  who  has  not  yet  attained  the  age  of  18  years. 

(6)  "Official  custody"  means: 

(A)  Detention  following  arrest  for  an  offense;  following  surrender  in  lieu 
of  arrest  for  an  offense;  following  a  charge  or  conviction  of  an  offense,  or  an 
allegation  or  finding  of  juvenile  delinquency;  following  commitment  as  a 
material  witness;  following  or  pending  civil  commitment  proceedings,  or 
pending  extradition,  deportation,  or  exclusion; 

(B)  Custody  for  purposes  incident  to  any  detention  described  in  sub- 
paragraph (A)  of  this  paragraph,  including  transportation,  medical  diagnosis 
or  treatment,  court  appearance,  work,  and  recreation;  or 

(C)  Probation  or  parole. 

(7)  "Serious  bodily  injury"  means  bodily  injury  that  involves  a  substantial 
risk  of  death,  unconsciousness,  extreme  physical  pain,  protracted  and  obvious 
disfigurement,  or  protracted  loss  or  impairment  of  the  function  of  a  bodily 
member,  organ,  or  mental  faculty. 

(8)  "Sexual  act"  means: 

(A)  The  penetration,  however  slight,  of  the  anus  or  vulva  of  another  by 
a  penis; 

(B)  Contact  between  the  mouth  and  the  penis,  the  mouth  and  the  vulva, 
or  the  mouth  and  the  anus;  or 

(C)  The  penetration,  however  slight,  of  the  anus  or  vulva  by  a  hand  or 
finger  or  by  any  object,  with  an  intent  to  abuse,  humiliate,  harass,  degrade,  or 
arouse  or  gratify  the  sexual  desire  of  any  person. 

(D)  The  emission  of  semen  is  not  required  for  the  purposes  of  subpara- 
graphs (A)-(C)  of  this  paragraph. 

(9)  "Sexual  contact"  means  the  touching  with  any  clothed  or  unclothed 
body  part  or  any  object,  either  directly  or  through  the  clothing,  of  the  genitalia, 
anus,  groin,  breast,  inner  thigh,  or  buttocks  of  any  person  with  an  intent  to 
abuse,  humiliate,  harass,  degrade,  or  arouse  or  gratify  the  sexual  desire  of  any 
person. 

(10)  "Significant  relationship"  includes: 

(A)  A  parent,  sibling,  aunt,  uncle,  or  grandparent,  whether  related  by 
blood,  marriage,  domestic  partnership,  or  adoption; 

(B)  A  legal  or  de  facto  guardian  or  any  person,  more  than  4  years  older 
than  the  victim,  who  resides  intermittently  or  permanently  in  the  same 
dwelling  as  the  victim; 

(C)  The  person  or  the  spouse,  domestic  partner,  or  paramour  of  the 
person  who  is  charged  with  any  duty  or  responsibility  for  the  health,  welfare, 
or  supervision  of  the  victim  at  the  time  of  the  act;  and 

(D)  Any  employee  or  volunteer  of  a  school,  church,  synagogue,  mosque, 
or  other  religious  institution,  or  an  educational,  social,  recreational,  athletic, 
musical,  charitable,  or  youth  facility,  organization,  or  program,  including  a 
teacher,  coach,  counselor,  clergy,  youth  leader,  chorus  director,  bus  driver, 
administrator,  or  support  staff,  or  any  other  person  in  a  position  of  trust  with 
or  authority  over  a  child  or  a  minor. 

(11)  "Victim"  means  a  person  who  is  alleged  to  have  been  subject  to  any 
offense  set  forth  in  subchapter  II  of  this  chapter. 
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(May  23,  1995,  D.C.  Law  10-257,  §  101,  42  DCR  53;  Apr.  24,  2007,  D.C.  Law 
16-306,  §  216(a),  53  DCR  8610;  Dec.  10,  2009,  D.C.  Law  18-88,  §  404(a),  56 
DCR  7413.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
4101. 

Effect  of  amendments.  —  D.C.  Law  16-306 
added  par.  (5A);  in  par.  (10(A),  substituted 
"marriage,  domestic  partnership,  or  adoption" 
for  "marriage,  or  adoption";  in  par.  (10)(C), 
substituted  "spouse,  domestic  partner,  or  par- 
amour" for  "spouse  or  paramour";  and  rewrote 
par.  (10)(D),  which  had  read  as  follows:  "(D)  A 
teacher,  scout  master,  coach,  recreation  center 
leader,  or  others  in  similar  positions." 

D.C.  Law  18-88  added  pars.  (4A)  and  (4B). 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  216(a)  of 
Omnibus  Public  Safety  Emergency  Amend- 
ment Act  of  2006  (D.C.  Act  16-445,  July  19, 
2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(a)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2006  (D.C.  Act  16-490,  October  18,  2006, 

53  DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(a)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2007  (D.C.  Act  17-10,  January  16,  2007, 

54  DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(a)  of  Omnibus  Public  Safety 


Second  Congressional  Review  Emergency 
Amendment  Act  of  2007  (D.C.  Act  17-25,  April 
19,  2007,  54  DCR  4036). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  404(a)  of  Omnibus  Public  Safety  and 
Justice  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-181,  August  6,  2009,  56  DCR 
6903). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  404(a)  of  Omnibus  Public  Safety  and 
Justice  Congressional  Review  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-227,  Oc- 
tober 21,  2009,  56  DCR  8668). 

Legislative  history  of  Law  10-257.  —  Law 
10-257,  the  "Anti-Sexual  Abuse  Act  of  1994," 
was  introduced  in  Council  and  assigned  Bill 
No.  10-87,  which  was  referred  to  the  Committee 
on  the  Judiciary.  The  Bill  was  adopted  on  first 
and  second  readings  on  November  1,  1994,  and 
December  6,  1994,  respectively.  Signed  by  the 
Mayor  on  December  28,  1994,  it  was  assigned 
Act  No.  10-385  and  transmitted  to  both  Houses 
of  Congress  for  its  review.  D.C.  Law  10-257 
became  effective  May  23,  1995. 

Legislative  history  of  Law  16-306.  —  For 
Law  16-306,  see  notes  following  §  22-404. 

Legislative  history  of  Law  18-88.  —  For 
Law  18-88,  see  notes  following  §  22-404. 


CASE  NOTES 


Analysis 
Child. 

Common  law. 
Consent. 

Construction  and  application. 
Construction  with  other  laws. 
Different  offenses  in  same  transaction. 
Elements. 
Force. 

Harmless  error. 

Instructions. 

Lesser  included  offenses. 

Merger  of  offenses. 

Persons  liable. 

Separate  acts. 

Serious  bodily  injury. 

Sexual  act. 

— In  general. 

— Penetration,  sexual  act. 

— Touching,  sexual  act. 

Weight  and  sufficiency  of  evidence. 

Child. 

Statute  prohibiting  sexual  contact  with  child 
by  person  who  is  at  least  four  years  older  than 


child  does  not  require  proof  of  scienter  to  con- 
vict. D.C.  Code  1981,  §§  22-4101(3,  9),  22-4109. 
In  re  E.F.,  740  A.2d  547,  1999  D.C.  App.  LEXIS 
256  (1999). 

Statute  prohibiting  sexual  contact  with  child 
by  person  who  is  at  least  four  years  older  than 
child  imposed  a  duty  on  juvenile,  under  pain  of 
strict  liability,  to  determine  age  of  child  before 
having  sexual  contact  with  her,  and  that  being 
so,  common  sense  dictated  that  by  engaging  in 
forbidden  sexual  contact  with  child,  juvenile 
was  presumptively  in  need  of  rehabilitation. 
D.C.  Code  1981,  §§  16-2301(6),  16-2317(c)(2), 
22-4101(3,  9),  22-4109.  In  re  E.F,  740  A.2d  547, 
1999  D.C.  App.  LEXIS  256  (1999). 

Common  law. 

Prohibition  against  common-law  rape  is  in- 
tended to  protect  females  capable  of  giving 
consent  from  forcible  sexual  intercourse.  D.C. 
Code  §  22-2801.  Ballard  v  United  States,  430 
A.2d  483,  1981  D.C.  App.  LEXIS  243  (1981). 

Consent. 

Where  offense  involves  a  female  child  under 
16  years  of  age,  only  remaining  element  of 
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corpus  delicti  is  penetration,  for  when  a  child 
under  the  age  of  consent  is  involved  the  law 
conclusively  presumes  force  and  the  question  of 
consent  is  immaterial.  D.C.  Code  §  22-2801. 
United  States  v.  Jones,  477  F.2d  1213,  1973 
U.S.  App.  LEXIS  11120  (C.A.D.C.  1973). 

In  rape  prosecution,  "consent"  is  not  shown 
when  the  evidence  discloses  resistance  is  over- 
come by  threats  which  put  the  woman  in  fear  of 
death  or  grave  bodily  harm  or  by  those  com- 
bined with  some  degree  of  physical  force.  Ewing 
v.  U.S.,  135  F.2d  633,  1942  U.S.  App.  LEXIS 
2445  (1942). 

In  prosecution  for  murder  and  rape,  evidence 
regarding  whether  defendant's  oral  admissions 
against  interest  and  his  written  confession 
were  voluntary  was  sufficient  to  justify  the 
submission  of  the  issue  of  voluntariness  to  the 
jury.  D.C.  Code  1940,  §  22-2801.  Catoe  v.  U.S., 
131  F.2d  16, 1942  U.S.  App.  LEXIS  2695  (1942). 

In  determining  whether  defendant  has 
proved  consent  as  affirmative  defense  to  rape 
charge,  voluntariness  is  not  the  standard;  cor- 
rect standard  is  whether  reasonable  person 
would  think  that  complainant's  "words  or  overt 
actions  indicate  [d]  a  freely  given  agreement  to 
the  sexual  act  or  contact  in  question."  D.C.  Code 
1981,  §  22-4101(4).  Russell  v.  United  States, 
698  A.2d  1007,  1997  D.C.  App.  LEXIS  178 
(1997). 

Jury  could  have  found  defendant  not  guilty  of 
rape  if  it  determined  either  that  government 
did  not  prove  that  act  was  accomplished  by 
force  or  that  defendant  proved,  by  preponder- 
ance of  the  evidence,  that  complainant  con- 
sented to  sexual  act.  D.C.  Code  1981,  §  22- 
4101(4).  Russell  v.  United  States,  698  A.2d 
1007,  1997  D.C.  App.  LEXIS  178  (1997). 

Construction  and  application. 

Under  the  "report-of-rape  rule,"  a  witness 
may  testify  that  the  complainant  stated  that  a 
sexual  crime  occurred  and  may  relate  the  detail 
necessary  to  identify  the  crime.  Mattete  v. 
United  States,  902  A.2d  113,  2006  D.C.  App. 
LEXIS  359  (2006). 

Construction  with  other  laws. 

Societal  interests  which  Congress  sought  to 
protect  by  enactment  of  provisions  penalizing 
felony-murder  and  rape  are  separate  and  dis- 
tinct; rape  statute  is  to  protect  women  from 
sexual  assault  while  felony-murder  statute 
purports  to  protect  human  life  by  permitting 
jury  to  infer  requisite  intent  from  fact  that 
felony  was  committed.  D.C.  Code  §§  22-2401, 
22-2801.  Whalen  v.  United  States,  379  A.2d 
1152,  1977  D.C.  App.  LEXIS  269  (1977),  re- 
versed by  445  U.S.  684,  100  S.  Ct.  1432,  63  L. 
Ed.  2d  715,  1980  U.S.  LEXIS  15  (1980). 

Sexual-abuse  statute's  definition  of  "bodily 
injury,"  which  is  an  "injury  involving  loss  or 
impairment  of  the  function  of  a  bodily  member. 


organ,  or  mental  faculty,  or  physical  disfigure- 
ment, disease,  sickness,  or  injury  involving 
significant  pain,"  may  be  used  to  determine  the 
evidence  necessary  to  prove  "injury"  under  the 
felony-assault  statute's  definition  of  "signifi- 
cant bodily  injury,"  which  is  an  "injury  that 
requires  hospitalization  or  immediate  medical 
attention."  In  the  Matter  of  R.P.,  136  WLR  549 
(Super.  Ct.  2008). 

Different  offenses  in  same  transaction. 

Conviction  for  killing  in  the  course  of  a  rape 
cannot  be  had  without  proving  all  the  elements 
of  the  offense  of  rape  so  that  consecutive  pun- 
ishments for  killing  in  the  course  of  rape  and 
rape  are  not  authorized  under  District  of  Co- 
lumbia law.  D.C.  Code  §§  22-2401,  22-2404, 
22-2801,  23-112.  Whalen  v.  U.S.,  100  S.Ct. 
1432,  1980  U.S.  LEXIS  15  (U.S.Dist.Col.  1980). 

Where  complainant  was  initially  accosted 
and  robbed  on  well-lighted  street  in  front  of  her 
home  and  she  was  taken  over  200  yards  to 
darkened  secluded  spot  and  spent  approxi- 
mately one  hour  with  defendant,  asportation 
was  not  integral  part  of  rape,  and  defendant 
could  be  convicted  both  for  kidnapping  and  for 
rape,  as  well  as  robbery.  D.C.  Code  1981,  §§  22- 
2101,  22-2801,  22-2901,  22-3202.  Boyd  v. 
United  States,  473  A.2d  828,  1984  D.C.  App. 
LEXIS  328(1984). 

In  prosecution  for  first-degree  murder,  felo- 
ny-murder and  rape,  separate  convictions  and 
sentences  for  first-degree  premeditated  murder 
and  felony-murder  were  proper;  however,  re- 
mand for  resentencing  was  necessary  where 
concurrent  prison  term  was  imposed  for  rape 
conviction.  D.C.  Code  1973,  §§  22-2401,  22- 
2801.  Doepel  v.  United  States,  434  A.2d  449, 
1981  D.C.  App.  LEXIS  345  (1981),  writ  of 
certiorari  denied  by  454  U.S.  1037,  102  S.  Ct. 
580,  70  L.  Ed.  2d  483,  1981  U.S.  LEXIS  4463, 
50  U.S.L.W.  3376  (1981). 

Elements. 

For  purposes  of  sexual-act  element  of  offense 
of  first-degree  sexual  abuse  of  a  ward,  an  object 
comes  into  contact  with  the  mouth  if  it  enters 
cavity  bounded  externally  by  the  lips  or  jaws 
and  internally  by  the  pharynx  or  gullet  that 
encloses  in  the  typical  vertebrate  the  tongue, 
gums,  and  teeth,  regardless  of  whether  the 
object  also  touches  the  tongue  or  lips  as  it 
would  during  the  act  of  "sucking."  R.W.  v. 
United  States,  958  A.2d  259,  2008  D.C.  App. 
LEXIS  417  (2008),  writ  of  certiorari  denied  by 
558  U.S.  902,  130  S.  Ct.  260,  175  L.  Ed.  2d  176, 
2009  U.S.  LEXIS  5869,  78  U.S.L.W.  3178 
(2009). 

Force. 

In  order  to  convict  for  rape,  jury  has  to  find 
that  defendant  had  sexual  intercourse  with 
complaining  witness,  and  act  was  committed 
forcibly  and  against  her  will.  D.C.  Code  1981, 
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§  22-2801.  Greene  v.  United  States,  571  A.2d 
218,  1990  D.C.  App.  LEXIS  52  (1990). 

Elements  necessary  to  establish  offense  of 
common-law  rape  are  sexual  intercourse  with  a 
female,  committed  forcibly  and  against  her  will. 
D.C.  Code  §  22-2801.  Ballard  v.  United  States, 
430  A.2d  483,  1981  D.C.  App.  LEXIS  243 
(1981). 

Detention,  coercion  or  confinement,  which  is 
an  integral  part  of  every  rape,  cannot  support  a 
separate  conviction  for  kidnapping.  D.C.C.E 
§§  22-2101,  22-2801.  Smothers  v.  United 
States,  403  A.2d  306,  1979  D.C.  App.  LEXIS 
397  (1979). 

Evidence  in  rape  prosecution  was  sufficient 
to  show  that  rape  victims  submitted  only  after 
they  were  threatened  with  death  or  serious 
bodily  harm.  D.C.  Code§  22-2801.  Arnold  v. 
United  States,  358  A.2d  335,  1976  D.C.  App. 
LEXIS  534  (1976). 

Harmless  error. 

Defendant  was  not  prejudiced  by  trial  court's 
erroneous  attribution  of  testimony  to  him  re- 
garding why  he  invited  victim  to  his  house, 
during  bench  trial  in  prosecution  for  misde- 
meanor sexual  abuse,  as  this  finding  was  not 
the  key  factor  in  trial  court's  decision,  but  was 
one  of  numerous  findings  upon  which  trial 
court  relied  in  making  its  final  judgment,  and 
trial  court  relied  on  demeanor  and  believability 
of  victim,  the  unbelievability  of  defendant's 
testimony,  and  past  encounters  between  defen- 
dant and  victim.  Mattete  v.  United  States,  902 
A.2d  113,  2006  D.C.  App.  LEXIS  359  (2006). 

Even  if  trial  court  erred  in  allowing  police 
detective  to  testify  beyond  scope  of  report-of- 
rape  rule  with  respect  to  what  happened  before 
and  after  alleged  incident,  such  error  was 
harmless,  in  prosecution  for  misdemeanor  sex- 
ual abuse,  as  victim's  testimony  was  sufficient 
to  convict  defendant,  and  trial  court  credited 
and  properly  relied  on  victim's  testimony. 
Mattete  v.  United  States,  902  A.2d  113,  2006 
D.C.  App.  LEXIS  359  (2006). 

Instructions. 

Error  in  trial  court's  omission  of  intent  ele- 
ment when  instructing  jury  on  second-degree 
child  sexual  abuse  did  not  affect  defendant's 
substantial  rights  and,  thus,  was  not  plain 
error;  overwhelming  evidence  supported  a  con- 
clusion that  defendant's  actions  with  minor 
victims,  who  were  his  two  daughters,  were 
taken  with  intent  to  gratify  himself  sexually,  in 
that  each  victim  testified  that  defendant 
touched  her  thighs,  buttocks,  breasts,  and  va- 
gina, that  such  touching  made  her  feel  uncom- 
fortable, and  that  defendant  disregarded  her 
requests  to  stop,  and  one  victim  also  testified 
that  defendant  directed  her  to  pose  for  nude 
photographs  "like  the  girls  in  porno  maga- 


zines." Green  v.  United  States,  948  A.2d  554, 
2008  D.C.  App.  LEXIS  244  (2008). 

Lesser  included  offenses. 

For  purposes  of  imposing  cumulative  sen- 
tences under  District  of  Columbia  law.  Con- 
gress intended  rape  to  be  considered  a  lesser 
offense  included  within  the  offense  of  a  killing 
in  the  course  of  a  rape.  D.C.  Code  §§  22-2401, 
22-2404,  22-2801,  23-112.  Whalen  v.  U.S.,  100 
S.Ct.  1432,  1980  U.S.  LEXIS  15  (U.S.Dist.Col. 
1980). 

Non-violent  sexual  touching  simple  assault  is 
lesser-included  offense  of  misdemeanor  sexual 
abuse  (MSA);  MSA  includes  all  elements  of 
non-violent  sexual  touching  assault,  plus  at 
least  one  additional  element  of  intent  not  found 
in  latter,  i.e.,  intent  to  abuse,  humiliate,  harass, 
degrade,  or  arouse  or  gratify  the  sexual  desire 
of  any  person.  Mungo  v.  United  States,  772  A.2d 
240,  2001  D.C.  App.  LEXIS  103  (2001). 

Rape  is  not  a  lesser  included  offense  of  felo- 
ny-murder. D.C.  Code  §§  22-2401,  22-2801. 
Whalen  v.  United  States,  379  A.2d  1152,  1977 
D.C.  App.  LEXIS  269  (1977),  reversed  by  445 
U.S.  684,  100  S.  Ct.  1432,  63  L.  Ed.  2d  715, 
1980  U.S.  LEXIS  15  (1980). 

Merger  of  offenses. 

Conviction  for  carnal  knowledge  of  a  minor 
merged  into  conviction  for  rape  where  the  of- 
fenses arose  from  single  sexual  assault  on  a 
single  minor  victim.  D.C.  Code  1981,  §§  22- 
2801,  22-3202.  Davis  v.  United  States,  641  A.2d 
484,  1994  D.C.  App.  LEXIS  67  (1994),  writ  of 
certiorari  denied  by  514  U.S.  1028,  115  S.  Ct. 
1384, 131  L.  Ed.  2d  237, 1995  U.S.  LEXIS  2189, 
63  U.S.L.W.  3690  (1995). 

Defendant's  convictions  for  rape,  carnal 
knowledge,  and  incest  for  same  incidents  did 
not  merge.  D.C.  Code  1981,  §§  22-1901,  22- 
2801.  Pounds  v.  United  States,  529  A. 2d  791, 
1987  D.C.  App.  LEXIS  415  (1987). 

Convictions  of  rape,  robbery,  and  burglary, 
which  underlay  felony-murder  convictions, 
merged  into  those  felony-murder  convictions 
and,  accordingly,  convictions  of  rape,  robbery, 
and  burglary  would  be  vacated.  D.C.  Code 
1981,§§  22-1801,  22-2401,  22-2801,  22-2901, 
22-3502.  Leasure  v.  United  States,  458  A.2d 
726,  1983  D.C.  App.  LEXIS  337  (1983). 

In  view  of  different  societal  interests  pro- 
tected by  the  rape  and  felony-murder  statutes 
and  in  absence  of  any  indication  that  Congress 
intended  rape  to  be  nonprosecutable  under  the 
merger  rule  when  a  defendant  is  charged  with 
felony-murder  based  on  a  rape,  offense  of  rape 
did  not  merge  into  felony-murder  based  on  the 
rape.  D.C.  Code  §§  22-2401,  22-2801.  Whalen  v. 
United  States,  379  A.2d  1152,  1977  D.C.  App. 
LEXIS  269  (1977),  reversed  by  445  U.S.  684, 
100  S.  Ct.  1432,  63  L.  Ed.  2d  715,  1980  U.S. 
LEXIS  15  (1980). 

Persons  liable. 

Whether  evidence  of  joint  participation  in 
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rape  was  sufficient  and  whether  instruction  on 
subject  was  deficient  did  not  have  to  be  deter- 
mined where  evidence  indicated  that  certain 
defendants  did  commit  rape  and  that  the  other 
defendant  aided  and  abetted.  D.C.  Code  1961, 
§  22-2801;  18  U.S.C.  §  2.  Frankhn  v.  United 
States,  330  R2d  205,  1963  U.S.  App.  LEXIS 
3460  (C.A.D.C.  1963). 

Criminal  habihty  for  aiding  and  abetting 
carnal  knowledge  may  not  attach  merely  for 
accused's  presence  during  commission  of  un- 
lawful coitus.  D.C.  Code  §§  22-105,  22-2801.  In 
re  J.W.Y.,  363  A.2d  674,  1976  D.C.  App.  LEXIS 
361  (1976). 

Separate  acts. 

Defendant's  insertion  of  his  finger  into  vic- 
tim's vagina  was  a  new  criminal  act,  the  prod- 
uct of  a  new  impulse,  punishable  separately 
from  earlier  act  of  penetrating  victim's  vagina 
with  his  penis,  such  that  two  convictions  for 
misdemeanor  sexual  abuse  did  not  violate  Dou- 
ble Jeopardy  Clause.  Jenkins  v.  United  States, 
980  A.2d  421,  2009  D.C.  App.  LEXIS  365 
(2009). 

Serious  bodily  injury. 

In  the  offense  of  aggravated  assault,  the  jury 
may  infer  from  a  description  of  the  nature  and 
extent  of  injuries  that  an  individual  has  suf- 
fered serious  bodily  injury  as  defined  by  stat- 
ute. Earl  V.  United  States,  932  A.2d  1122,  2007 
D.C.  App.  LEXIS  844  (2007). 

Evidence  was  insufficient  to  show  that  com- 
plainant suffered  "serious  bodily  injury,"  as 
required  to  support  conviction  for  aggravated 
assault;  although  complainant  suffered 
sprained  wrist  and  bruises  to  body  and  to 
kidney,  injuries  were  not  life  threatening  or 
disabling.  Earl  v.  United  States,  932  A.2d  1122, 
2007  D.C.  App.  LEXIS  844  (2007). 

Evidence  was  sufficient  to  establish  that  the 
nature  of  victim's  three  gunshot  wounds,  one  of 
which  broke  a  vertebra  and  lodged  inside  his 
body,  constituted  serious  bodily  injury,  as  re- 
quired to  sustain  conviction  for  aggravated  as- 
sault while  armed,  even  though  victim  was  not 
in  critical  condition,  was  not  paralyzed,  and  did 
not  receive  emergency  surgery;  victim  nearly 
lost  consciousness,  indicated  that  he  was  in 
pain,  and  suffered  from  an  impairment  of  the 
function  of  his  right  leg,  victim  was  at  risk  of 
paralysis  if  his  spine  started  to  swell  in  the  area 
where  the  bullet  had  lodged,  and  bullet  was 
only  an  inch  from  victim's  aorta.  Freeman  v. 
United  States,  912  A.2d  1213,  2006  D.C.  App. 
LEXIS  654  (2006). 

Error  in  failing  to  instruct  on  definition  of 
"serious  bodily  injury"  element  of  aggravated 
assault  while  armed  (AAWA)  was  not  plain 
error  requiring  reversal  of  conviction;  jury  was 
instructed  on  each  element  of  AAWA,  there  was 


no  reason  to  believe  jury  would  have  voted  to 
acquit,  given  victim's  testimony  that  he  lost 
consciousness,  and  thus  substantial  rights 
were  not  affected.  Beaner  v.  United  States,  845 
A.2d  525,  2004  D.C.  App.  LEXIS  75  (2004). 

Sufficient  evidence  supported  conclusion  that 
victim  suffered  "serious  bodily  injury,"  as  nec- 
essary to  sustain  conviction  for  aggravated  as- 
sault while  armed  (AAWA);  victim  testified  that 
he  lost  consciousness  from  multiple  blows  to  his 
head,  from  which  could  be  concluded  that  there 
was  not  merely  substantial  risk  of  unconscious- 
ness, but  actual  loss  of  consciousness,  thus 
placing  his  injuries  squarely  within  statutory 
definition  of  "serious  bodily  injury."  Beaner  v. 
United  States,  845  A.2d  525,  2004  D.C.  App. 
LEXIS  75  (2004). 

Sentence  of  life  without  parole  for  first-de- 
gree sexual  abuse,  imposed  under  statute  al- 
lowing court  to  increase  life  sentence  to  life 
without  parole  for  certain  sex  crimes  if  victim 
sustained  serious  bodily  injury  as  result  of 
offense,  did  not  violate  Apprendi,  where  jury 
also  returned  conviction  for  second-degree  mur- 
der, finding  as  an  essential  element  that  victim 
suffered  injuries  from  which  she  died,  and  thus 
necessarily  made  corollary  finding  that  victim's 
injuries  involved  a  substantial  risk  of  death  so 
as  to  satisfy  definition  of  "serious  injury."  Jones 
V.  United  States,  828  A.2d  169,  2003  D.C.  App. 
LEXIS  434  (2003),  writ  of  certiorari  denied  by 
540  U.S.  1166,  124  S.  Ct.  1182,  157  L.  Ed.  2d 
1214,  2004  U.S.  LEXIS  915,  72  U.S.L.W.  3487 
(2004). 

Court  of  Appeals  would  consider  defendant's 
argument  that  evidence  was  insufficient  to  sus- 
tain conviction  for  aggravated  assault  while 
armed,  though  issue  was  raised  for  the  first 
time  in  an  appellate  reply  brief;  in  case  decided 
after  the  parties  filed  their  briefs.  Court  ad- 
opted definition  of  "serious  bodily  injury,"  as  set 
forth  in  the  sexual  abuse  statute,  for  the  pur- 
poses of  the  aggravated  assault  statute,  and  the 
government  was  not  substantially  prejudiced, 
in  that  it  had  the  opportunity  to  argue  the 
sufficiency  of  the  evidence  and  to  file  a  supple- 
mental brief  on  the  subject.  D.C.  Code  1981, 
§§  22-504.1,  22-3202,  22-4101(7).  Gathy  v. 
United  States,  754  A.2d  912,  2000  D.C.  App. 
LEXIS  128  (2000). 

Definition  of  "serious  bodily  injury"  appear- 
ing in  sexual  abuse  statute  was  consistent  with 
that  followed  in  majority  of  jurisdictions,  and 
thus.  Court  of  Appeals  would  adopt  it  for  pur- 
pose of  determining  whether  Government  met 
its  burden  to  prove  "serious  bodily  injury"  un- 
der aggravated  assault  statute,  which  did  not 
define  "serious  bodily  injury."  D.C.  Code  1981, 
§§  22-504.1,  22-3202,  22-4101(7).  Nixon  v. 
United  States,  730  A.2d  145,  1999  D.C.  App. 
LEXIS  88  (1999),  writ  of  certiorari  denied  by 
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528  U.S.  899,  120  S.  Ct.  233,  145  L.  Ed.  2d  1^6, 
1999  U.S.  LEXIS  6211,  68  U.S.L.W.  3230 
(1999). 

Sexual  act. 

—  In  general. 

Evidence  was  sufficient  to  support  second- 
degree  child  sexual  abuse  conviction;  eleven- 
year-old  victim  testified  that  thirty-three-year- 
old  defendant  pushed  "his  private  part"  against 
her  "bottom"  and  that  he  moved  himself  "from 
side  to  side,  well,  forward  and  backward" 
against  her,  and  when  asked  repeatedly  by  the 
government  what  she  felt  rubbing  against  her 
buttocks,  victim  testified  that  it  was  defen- 
dant's genitals  and  not  the  zipper  on  his  pants. 
Ortiz  V  United  States,  942  A.2d  1127,  2008  D.C. 
App.  LEXIS  83  (2008). 

Sufficient  evidence  supported  conviction  for 
misdemeanor  sexual  abuse;  victim  testified 
that  defendant  touched  her  breasts  with  his 
hand  and  her  genitalia  with  a  vacuum  cleaner 
hose,  and  defendant's  intent  to  derive  gratifica- 
tion from  his  actions  was  inferable  from  his 
testimony,  during  which  he  characterized  inci- 
dents as  "good  times."  Olafisoye  v.  United 
States,  857  A.2d  1078,  2004  D.C.  App.  LEXIS 
446  (2004). 

When  prosecuting  misdemeanor  sexual 
abuse  (MSA)  based  on  alleged  sexual  contact  or 
penetration  of  the  anus  or  vulva,  the  govern- 
ment must  prove  an  element  of  intent,  i.e.,  the 
intent  to  abuse,  humiliate,  harass,  degrade,  or 
arouse  or  gratify  the  sexual  desire  of  any  per- 
son. Mungo  V.  United  States,  772  A.2d  240, 
2001  D.C.  App.  LEXIS  103  (2001). 

Conviction  for  rape  was  amply  supported  by 
evidence  that  sperm  was  found  in  victim's  va- 
gina and  other  circumstances  showing  that 
defendant  was  responsible.  D.C.  Code  §  22- 
2801.  Smothers  v  United  States,  403  A.2d  306, 
1979  D.C.  App.  LEXIS  397  (1979). 

—  Penetration,  sexual  act. 

Penetration  is  essential  element  of  crime  of 
carnal  knowledge.  D.C.  Code  1981,  §  22-2801 
(repealed).  Graham  v.  United  States,  746  A.2d 
289,  2000  D.C.  App.  LEXIS  30  (2000). 

The  slightest  penetration  is  sufficient  to  sus- 
tain a  conviction  for  carnal  knowledge.  D.C. 
Code  1981,  §  22-2801  (repealed).  Graham  v. 
United  States,  746  A.2d  289,  2000  D.C.  App. 
LEXIS  30  (2000). 

Tvvo  elements  of  offense  of  rape  are  sexual 
penetration  of  victim  and  that  that  penetration 
was  against  her  will.  D.C.  Code  §  22-2801. 
Smothers  v.  United  States,  403  A.2d  306,  1979 
D.C.  App.  LEXIS  397  (1979). 

Absence  of  unequivocal  medical  corrobora- 
tion of  penetration  does  not  preclude  conviction 
of  carnal  knowledge.  D.C.  Code  §  22-2801.  In 
re  J.W.Y.,  363  A.2d  674,  1976  D.C.  App.  LEXIS 
361  (1976). 


Slightest  penetration  is  sufficient  to  sustain 
conviction  of  carnal  knowledge  and  there  is  no 
requirement  of  penetration  through  vaginal 
canal  beyond  hymen.  D.C.  Code  §  22-2801.  In 
re  J.W.Y.,  363  A.2d  674,  1976  D.C.  App.  LEXIS 
361  (1976). 

Direct  medical  evidence  of  penetration  is  not 
required  for  conviction  of  carnal  knowledge; 
penetration  of  the  female  organs  may  be  proved 
by  circumstantial  evidence.  D.C.  Code  §  22- 
2801.  Williams  v  United  States,  357  A.2d  865, 
1976  D.C.  App.  LEXIS  287  (1976). 

Although  penetration  of  victim's  sexual  or- 
gans is  an  essential  element  of  the  crime  of 
carnal  knowledge,  Government  need  not  prove 
full  penetration  since  the  offense  is  committed 
if  the  male  organ  enters  only  the  labia  of  the 
female  organs.  D.C.  Code  §  22-2801.  Williams 
V  United  States,  357  A.2d  865,  1976  D.C.  App. 
LEXIS  287  (1976). 

—  Touching,  sexual  act. 

Victim's  testimony  that  defendant  touched 
her  thigh,  continuously  rubbed  her  legs,  and 
attempted  to  undress  her  by  grasping  at  clasp 
on  side  of  her  skirt,  along  with  her  demonstra- 
tion as  to  how  defendant  touched  her  on  the 
thigh,  was  sufficient  to  support  conviction  for 
misdemeanor  sexual  abuse  for  the  touching  of 
victim's  inner  thigh.  Mattete  v.  United  States, 
902  A.2d  113,  2006  D.C.  App.  LEXIS  359  (2006). 

Weight  and  sufficiency  of  evidence. 

Evidence  was  sufficient  to  support  conviction 
for  first-degree  child  sexual  abuse;  child  victim 
stated  that  defendant  called  her  into  his  bed- 
room, and  she  "[t]urned  on  the  TV  and  turned 
on  the — the  cartoons.  And  then  he  come  out  of 
the  closet  [wearing  a]  white  T-shirt  and  boxers 
and  he  put  his  private  in  [herl  bottom  again." 
Koonce  v  United  States,  993  A.2d  544,  2010 
D.C.  App.  LEXIS  200  (2010). 

Evidence  was  sufficient  in  delinquency  pro- 
ceeding to  support  finding  that  juvenile  com- 
mitted attempted  first-degree  child  sexual 
abuse;  victim  testified  that  juvenile  forced  her 
onto  her  back  on  the  floor,  "got  on  top  of  [her]," 
pulled  off  his  shirt  and  shoes,  and  then  "tried  to 
unbutton  [her]  pants"  and  refused  to  stop  when 
she  said  "no."  In  re  D.W,  989  A.2d  196,  2010 
D.C.  App.  LEXIS  78  (2010). 

Evidence  was  insufficient  to  support  juvenile 
adjudication  based  on  first-degree  child  sexual 
abuse;  evidence  established  that  juvenile  was 
lying  on  his  back  naked,  five-year-old  victim 
was  naked  and  was  sitting  on  his  groin  area, 
that  their  groin  areas  were  touching,  and  that 
juvenile  held  victim  by  her  hips  and  was  mov- 
ing her  up  and  down,  child  victim  did  not  testify 
about  what  happened  to  her,  witness  who  ob- 
served the  events  did  not  testify  that  he  saw 
juvenile  penetrate  victim,  and  no  forensic  evi- 
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dence  suggested  penetration.  In  re  L.L.,  974 
A.2d  859,  2009  D.C.  App.  LEXIS  243  (2009). 

Evidence  was  insufficient  to  show  that  defen- 
dant penetrated  victim's  anus  with  defendant's 
penis  on  or  about  the  date  alleged,  so  as  to 
preclude  a  finding  that  defendant  committed 
first-degree  child  sexual  abuse  as  charged,  even 
though  evidence  presented  at  trial  supported  a 
finding  that  some  type  of  sexual  abuse  occurred 
at  some  unspecified  time;  victim's  mother  tes- 
tified that  "nothing  really  happened"  on  the 
date  alleged,  and  victim  corroborated  mother's 
testimony  that  there  was  no  sexual  act  on  that 
date.  In  re  E.H.,  967  A.2d  1270,  2009  D.C.  App. 
LEXIS  54  (2009). 


Sufficient  evidence  existed  that  sexual  act 
occurred  to  support  conviction  for  first-degree 
sexual  abuse  of  a  ward,  although  sperm  frac- 
tion taken  from  victim's  mouth  matched  vic- 
tim's DNA  and  defendant  was  excluded  as 
source  of  either  sperm  fraction  or  non-sperm 
fraction;  evidence  indicated  that  defendant,  a 
corrections  officer,  stuck  his  penis  in  mouth  of 
victim,  who  was  an  inmate,  and  ejaculated  in 
victim's  mouth.  R.W.  v.  United  States,  958  A.2d 

259,  2008  D.C.  App.  LEXIS  417  (2008),  writ  of 
certiorari  denied  by  558  U.S.  902,  130  S.  Ct. 

260,  175  L.  Ed.  2d  176,  2009  U.S.  LEXIS  5869, 
78  U.S.L.W.  3178  (2009). 


Subchapter  11.  Sex  Offenses. 

§  22-3002.  First  degree  sexual  abuse. 

(a)  A  person  shall  be  imprisoned  for  any  term  of  years  or  for  life,  and  in 
addition,  may  be  fined  in  an  amount  not  to  exceed  $250,000,  if  that  person 
engages  in  or  causes  another  person  to  engage  in  or  submit  to  a  sexual  act  in 
the  following  manner: 

(1)  By  using  force  against  that  other  person; 

(2)  By  threatening  or  placing  that  other  person  in  reasonable  fear  that 
any  person  will  be  subjected  to  death,  bodily  injury,  or  kidnapping; 

(3)  After  rendering  that  other  person  unconscious;  or 

(4)  After  administering  to  that  other  person  by  force  or  threat  of  force,  or 
without  the  knowledge  or  permission  of  that  other  person,  a  drug,  intoxicant, 
or  other  similar  substance  that  substantially  impairs  the  ability  of  that  other 
person  to  appraise  or  control  his  or  her  conduct. 

(b)  The  court  may  impose  a  prison  sentence  in  excess  of  30  years  only  in 
accordance  with  §  22-3020  or  §  24-403. 01(b-2).  For  purposes  of  imprisonment 
following  revocation  of  release  authorized  by  §  24-403. 01(b)(7),  the  offense 
defined  by  this  section  is  a  Class  A  felony. 

(May  23,  1995,  D.C.  Law  10-257,  §  201,  42  DCR  53;  June  3,  1997,  D.C.  Law 
11-275,  §  13(a),  44  DCR  1408;  June  8,  2001,  D.C.  Law  13-302,  §  7(a),  47  DCR 
7249.) 


Cross  references.  —  Sentencing,  super- 
vised release,  and  good  time  credit  for  felonies 
under  this  section  committed  on  or  after  August 
5,  2000,  see  §  24-403.01. 

Sexually  violent  offense  defined  for  purposes 
of  sex  offender  registration,  see  §  22-4101. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-3007  and  22- 

Prior  Codifications.  —  1981  Ed.,  §  22- 
4102. 

Effect  of  amendments.  —  D.C.  Law  13-302 
designated  subsec.  (a);  and  added  subsec.  (b). 

Emergency  legislation.  —  For  temporary 
(90-day)  amendment  of  section,  see  §  7(a)  of 
the  Sentencing  Reform  Emergency  Amendment 


Act  of  2000  (D.C.  Act  13-410,  August  11,  2000, 
47  DCR  7271). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  7(a)  of  the  Sentencing  Reform  Con- 
gressional Review  Emergency  Amendment  Act 
of  2001  (D.C.  Act  13-462,  November  7,  2000,  47 
DCR  9443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  7(a)  of  Sentencing  Reform  Congres- 
sional Review  Emergency  Amendment  Act  of 
2001  (D.C.  Act  14-2,  February  2,  2001,  48  DCR 
2239). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  7(a)  of  Sentencing  Reform  Second 
Congressional  Review  Emergency  Amendment 
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Act  of  2001  (D.C.  Act  14-51,  May  2,  2001,  48 
DCR  4370). 
Legislative  history  of  Law  10-257.  —  For 

legislative  history  of  D.C.  Law  10-257,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3001. 

Legislative  history  of  Law  11-275.  —  Law 

11-275,  the  "Second  Criminal  Code  Technical 
Amendments  Act  of  1996,"  was  introduced  in 
Council  and  assigned  Bill  No.  11-909,  which 


was  referred  to  the  Committee  of  the  Whole. 
The  Bill  was  adopted  on  first  and  second  read- 
ings on  November  7,  1996,  and  December  3, 
1996,  respectively.  Signed  by  the  Mayor  on 
December  24,  1996,  it  was  assigned  Act  No. 
11-520  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  11-275  became 
effective  on  June  3,  1997. 

Legislative  history  of  Law  13-302.  —  For 
Law  13-302,  see  notes  following  §  22-722. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
— Character  and  habits  of  victim,  admissibility 
of  evidence. 

— Complaints  and  declarations  of  victim,  ad- 
missibility of  evidence. 

— Condition  of  female  subsequent  to  offense, 
admissibility  of  evidence. 

— Confessions  and  admissions,  admissibility  of 
evidence. 

— Demonstrative  evidence,  admissibility  of  ev- 
idence. 

— Documentary  evidence,  admissibility  of  evi- 
dence. 

— Expert  testimony,  admissibility  of  evidence. 
— In  general. 

— In-court  identification,  admissibility  of  evi- 
dence. 

— Other  offenses,  admissibility  of  evidence. 
— Relevancy,  admissibility  of  evidence. 
— Res  gestae,  admissibility  of  evidence. 
— Warrantless  seizure,  admissibility  of  evi- 
dence. 
Arrest. 
Defenses. 
Discovery. 
Expert  fees. 

Harmless  and  prejudicial  error. 
Indictment  or  information. 
Ineffective  assistance  of  counsel. 
Instructions. 
— In  general. 

— Necessity  and  sufficiency,  instructions. 
— Resistance  of  victim,  instructions. 
— Weight  and  sufficiency  of  evidence,  instruc- 
tions. 

Joint  or  separate  trial  of  charges. 
Lesser  included  offenses. 
Nature  and  elements  of  offenses. 
— Armed  offenses,  nature  and  elements  of  of- 
fenses. 

— Carnal  knowledge,  nature  and  elements  of 
offenses. 

— Force,  nature  and  elements  of  offenses. 
— In  general. 

— Intent,  nature  and  elements  of  offenses. 
— Merger,  nature  and  elements  of  offenses. 
Persons  liable. 


Persons  on  whom  offense  may  be  committed. 
Pleas. 

Presumptions  and  burden  of  proof. 
Purposes  and  legislative  intent. 
Questions  of  law  and  fact. 
Review. 
Validity. 

Weight  and  sufficiency  of  evidence. 
— Armed  perpetrator,  weight  and  sufficiency  of 
evidence. 

— Carnal  knowledge,  weight  and  sufficiency  of 
evidence. 

— Corroboration  of  victim,  weight  and  suffi- 
ciency of  evidence. 

— Force,  weight  and  sufficiency  of  evidence. 

— Identification,  weight  and  sufficiency  of  evi- 
dence. 

— In  general. 

— Testimony  or  statement  of  accused,  weight 
and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

—  Character  and  habits  of  victim,  admis- 
sibility of  evidence. 

Proffered  evidence  of  alleged  rape  victim's 
prior  sexual  behavior  with  defendant's  acquain- 
tance was  not  governed  by  rule  relating  to 
admissibility  of  evidence  of  victim's  past  sexual 
behavior  where  it  was  offered  solely  to  show  the 
defendant's  state  of  mind.  Fed. Rules  Evid.Rule 
412,  18  U.S.C.  United  States  v.  Saunders,  736 
F.  Supp.  698,  1990  U.S.  Dist.  LEXIS  5594 
(1990). 

Evidence  that  defendant  knew  of  a  friend's 
alleged  recent  consensual  sex  with  alleged  rape 
victim  was  not  relevant  to  defendant's  state  of 
mind  on  the  night  of  the  alleged  rape  and  thus 
was  not  admissible,  especially  in  view  of  the 
danger  of  unfair  prejudice.  Fed. Rules 
Evid.Rule  412, 18  U.S.C.  United  States  v.  Saun- 
ders, 736  R  Supp.  698,  1990  U.S.  Dist.  LEXIS 
5594  (1990). 

Testimony  from  sexual  assault  victim's 
mother  regarding  the  victim's  reputation  for 
untruthfulness  was  both  speculative  and  cumu- 
lative, and  thus,  the  testimony  was  not  admis- 
sible, where  defense  counsel  had  not  been  able 
to  speak  with  mother  to  ascertain  any  informa- 
tion she  had  that  might  have  been  relevant  and 
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favorable  to  the  defense,  and  the  victim  admit- 
ted during  her  testimony  that  she  had  been 
arrested  several  times  and  used  various 
aliases.  Castellon  v.  United  States,  864  A.2d 
141,  2004  D.C.  App.  LEXIS  681  (2004). 

Evidence  of  prior  sexual  activity  by  the  vic- 
tim should  not  be  admitted  in  prosecution  of  a 
sexual  offense  except  in  the  most  unusual  cases 
where  the  probative  value  of  the  evidence  is 
precisely  demonstrated.  Brown  v.  United 
States,  840  A.2d  82,  2004  D.C.  App.  LEXIS  2 
(2004). 

With  rare  exceptions,  evidence  of  prior  sexual 
activity  by  the  victim  with  persons  other  than 
the  defendant  is  not  admissible  in  a  rape  case, 
because  it  has  no  probative  value  on  the  issue  of 
consent  and  no  relevance  to  the  victim's  credi- 
bility Brown  v.  United  States,  840  A.2d  82, 
2004  D.C.  App.  LEXIS  2  (2004). 

Offer  of  proof,  through  defendant's  testimony 
or  otherwise,  that  victim  performed  services  as 
prostitute  on  charged  occasion  does  not,  with- 
out more,  make  evidence  of  victim's  alleged 
prior  sexual  acts  admissible  in  rape  prosecu- 
tion. Hagins  v  United  States,  639  A.2d  612, 
1994  D.C.  App.  LEXIS  44  (1994). 

Evidence  of  rape  victim's  alleged  prior  acts  of 
prostitution  with  persons  other  than  defendant 
and  evidence  of  her  alleged  reputation  in  the 
community  as  a  prostitute  was  inadmissible  in 
rape  prosecution  to  show  that  victim  consented 
to  have  intercourse  with  defendant.  D.C.  Code 
1981,  §  22-2801.  Brewer  v  United  States,  559 
A.2d  317,  1989  D.C.  App.  LEXIS  106  (1989), 
writ  of  certiorari  denied  by  493  U.S.  1092,  110 
S.  Ct.  1163,  107  L.  Ed.  2d  1066,  1990  U.S. 
LEXIS  764,  58  U.S.L.W.  3528  (1990). 

In  rape  prosecution,  testimony  as  to  reputa- 
tion of  prosecutrix  for  unchastity  should  not  be 
admitted  except  in  most  unusual  cases  where 
probative  value  is  precisely  demonstrated  and 
outweighs  the  prejudicial  effect  of  the  testi- 
mony D.C.  Code  §  22-2801.  McLean  v  United 
States,  377  A.2d  74,  1977  D.C.  App.  LEXIS  381 
(1977). 

In  rape  prosecution,  prejudicial  effect  of  prof- 
fered testimony  of  two  defense  witnesses  per- 
taining to  prosecutrix'  reputation  for  unchas- 
tity clearly  outweighed  its  probative  value  and 
was  properly  excluded.  D.C.  Code  §  22-2801. 
McLean  v  United  States,  377  A.2d  74,  1977 
D.C.  App.  LEXIS  381  (1977). 

In  rape  prosecution,  testimony  that  com- 
plaining witness  had  engaged  in  sexual  rela- 
tions with  others  on  prior  occasions  was  not 
admissible  under  any  exceptions  to  general 
rule  prohibiting  admission  of  character  evi- 
dence based  upon  proof  of  past  acts.  Federal 
Rules  of  Evidence,  rule  404(a,  b),  18  U.S.C.; 
D.C.  Code  §§  14-305,  22-2801.  McLean  v 
United  States,  377  A.2d  74,  1977  D.C.  App. 
LEXIS  381  (1977). 


In  rape  prosecution,  there  can  be  unusual 
circumstances  where  defense  may  inquire  into 
specific  sexual  acts  by  prosecutrix  with  others 
when  probative  value  of  evidence  is  clearly 
demonstrated  and  is  shown  to  outweigh  preju- 
dicial effect.  D.C.  Code  §  22-2801.  McLean  v. 
United  States,  377  A.2d  74,  1977  D.C.  App. 
LEXIS  381  (1977). 

In  rape  prosecution,  a  woman's  reputation  for 
unchastity  is  of  very  slight  probative  value 
since  it  is  neither  relevant  to  her  credibility  as 
a  witness  nor  material  on  the  issue  whether  on 
occasion  of  alleged  crime  she  consented  or  was 
forced  to  submit  to  an  act  of  sexual  intercourse. 
D.C.  Code  §  22-2801.  McLean  v  United  States, 
377  A.2d  74,  1977  D.C.  App.  LEXIS  381  (1977). 

—  Complaints  and  declarations  of  victim, 
admissibility  of  evidence. 

In  prosecution  for  rape  and  housebreaking, 
testimony  of  complainant's  mother  relating  to 
telephone  call  made  by  complainant  immedi- 
ately after  alleged  attack  was  properly  received 
in  evidence.  D.C.  Code  1961,  §§  22-1801,  22- 
2801.  Smith  V  U.S.,  312  F.2d  867,  1962  U.S. 
App.  LEXIS  3335  (C.A.D.C.  1962). 

During  trial,  rape  victim  did  not  repudiate  or 
disavow  her  earlier  identification  of  defendant 
at  "show-up"  identification  with  police,  where 
victim,  in  response  to  prosecutor's  questions, 
merely  stated  that  she  did  not  point  out  defen- 
dant to  the  police  when  first  identifying  defen- 
dant as  her  assailant.  Redmond  v.  United 
States,  829  A.2d  229,  2003  D.C.  App.  LEXIS 
474  (2003),  writ  of  certiorari  denied  by  543  U.S. 
914, 125  S.  Ct.  119, 160  L.  Ed.  2d  196,  2004  U.S. 
LEXIS  6192,  73  U.S.L.W.  3214  (2004). 

Testimony  of  sexual  assault  nurse  examiner 
(SANE)  as  to  what  victim  told  her  at  hospital 
during  her  examination  was  admissible  in  trial 
for  first  degree  sexual  abuse  under  report-of- 
rape  exception  to  hearsay  rule,  where  defense 
emphasized  that  victim  did  not  mention  sexual 
assaults  in  her  911  call  after  she  was  forced  out 
of  van  where  sexual  assaults  allegedly  oc- 
curred, victim  recounted  sexual  assaults  to  first 
health  professional  that  she  encountered  as 
soon  as  she  completed  her  interview  with  po- 
lice, and  nurse  related  minimal  facts  about 
participants  in  sexual  assaults  and  about  force 
used  and  sexual  abuse  that  occurred  in  van  and 
earlier  in  apartment.  Dyson  v.  United  States, 
848  A.2d  603,  2004  D.C.  App.  LEXIS  202 
(2004),  writ  of  certiorari  denied  by  545  U.S. 
1141,  125  S.  Ct.  2962,  162  L.  Ed.  2d  892,  2005 
U.S.  LEXIS  5075  (2005). 

The  report-of-rape  hearsay  exception  allows 
a  witness  to  testify  that  the  complainant  stated 
that  a  sexual  crime  occurred  and  to  relate  the 
detail  necessary  to  identify  the  crime.  Dyson  v. 
United  States,  848  A.2d  603,  2004  D.C.  App. 
LEXIS  202  (2004),  writ  of  certiorari  denied  by 
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545  U.S.  1141,  125  S.  Ct.  2962,  162  L.  Ed.  2d 
892,  2005  U.S.  LEXIS  5075  (2005). 

Under  "report  of  rape"  exception  to  hearsay 
rule,  a  witness  may  testify  that  the  complain- 
ant stated  that  a  sexual  crime  occurred  and 
may  relate  the  detail  necessary  to  identify  the 
crime.  Velasquez  v.  United  States,  801  A.2d  72, 
2002  D.C.  App.  LEXIS  314  (2002),  US  Supreme 
Court  certiorari  denied  by  537  U.S.  963,  123  S. 
Ct.  396,  154  L.  Ed.  2d  319,  2002  U.S.  LEXIS 
7514,  71  U.S.L.W.  3265  (2002). 

Rationale  for  admitting  evidence  under  "re- 
port of  rape"  exception  to  hearsay  rule  is:  (1)  to 
negate  the  assumption  that  if  there  is  no  such 
evidence,  no  complaint  was  made;  (2)  to  show 
that  the  victim  behaved  as  is  expected  tradi- 
tionally, i.e.,  by  making  a  prompt  report;  and  (3) 
to  rebut  the  claim  of  recent  fabrication. 
Velasquez  v.  United  States,  801  A.2d  72,  2002 
D.C.  App.  LEXIS  314  (2002),  US  Supreme 
Court  certiorari  denied  by  537  U.S.  963,  123  S. 
Ct.  396,  154  L.  Ed.  2d  319,  2002  U.S.  LEXIS 
7514,  71  U.S.L.W.  3265  (2002). 

Under  the  report  of  rape  rule,  a  witness  may 
testify  that  the  complainant  stated  that  a  sex- 
ual crime  occurred  and  may  relate  the  detail 
necessary  to  identify  the  crime.  Williams  v. 
United  States,  756  A.2d  380,  2000  D.C.  App. 
LEXIS  138  (2000). 

Report  of  rape  rule  under  which  hearsay 
testimony  concerning  sexual  assault  complaint 
by  victim  is  admissible  survives  abolition  of 
corroboration  requirement  in  sex  crime  prose- 
cutions, as  other  rationales  for  rule  survive; 
evidence  of  complaint  negates  jurors'  assump- 
tions that  if  there  is  no  evidence  of  complaint, 
no  complaint  was  made;  such  evidence  negates 
prejudices  by  showing  that  victim  behaved  as 
society  traditionally  has  expected  such  victims 
to  act,  and  it  rebuts  implied  charge  of  recent 
fabrication.  Battle  v.  United  States,  630  A.2d 
211,  1993  D.C.  App.  LEXIS  216  (1993). 

In  absence  of  actual  impeachment  of  victim 
through  testimony  or  documentary  evidence, 
testimony  about  sexual  assault  victim's  prior 
statements  sought  to  be  admitted  under  report 
of  rape  rule  can  properly  include  only  enough 
details  to  show  that  victim  reported  sexual 
assault  charge.  Battle  v.  United  States,  630 
A.2d  211,  1993  D.C.  App.  LEXIS  216  (1993). 

While  hearsay  testimony  concerning  victim's 
report  of  sexual  assault  can  properly,  under 
report  of  rape  rule,  provide  information  about 
victim's  report  sufficient  to  identify  nature  of 
offense,  its  time  and  place,  and  perpetrator  of 
alleged  assault,  such  testimony  cannot  go  fur- 
ther in  describing  details  of  assault.  Battle  v. 
United  States,  630  A.2d  211,  1993  D.C.  App. 
LEXIS  216  (1993). 

In  prosecution  for  assault  with  intent  to 
commit  rape,  taking  indecent  liberties  with 
minor  child  and  enticing  minor  child,  in  view  of 
threat  made  against  child  so  that  she  feared 


reprisal,  there  was  explanation  for  delay  in  her 
report  of  occurrence,  and  thus  fact  of  complaint 
was  admissible,  but  not  details  of  occurrence, 
testimony  being  offered  only  to  bolster  credibil- 
ity of  complainant,  and  thus  testimony  should 
be  limited  to  fact  that  complaint  was  made, 
without  details,  and  jury  was  to  be  instructed 
that  such  evidence  was  to  be  considered  solely 
for  purpose  of  corroboration  of  testimony  of 
complainant.  D.C.  Code  1973,  §§  22-501,  22- 
3501(a,  b).  Fitzgerald  v.  United  States,  443  A.2d 
1295,  1982  D.C.  App.  LEXIS  313  (1982). 

In  rape  prosecution,  fact  of  accusation  by 
prosecutrix  tends  to  corroborate  truth  of 
charge,  and  failure  to  make  prompt  complaint 
casts  doubt  upon  truth  of  charge.  D.C.  Code 
§§  22-501,  22-2801,  22-3501,  22-3501(a,  b). 
Fitzgerald  v.  United  States,  412  A.2d  1,  1980 
D.C.  App.  LEXIS  226  (1980). 

In  prosecution  for  assault  with  intent  to 
commit  rape,  taking  indecent  liberties  with 
minor  child  and  enticing  minor  child,  in  view  of 
threat  made  against  child  so  that  she  feared 
reprisal,  there  was  explanation  for  delay  in  her 
report  of  occurrence,  and  thus  fact  of  complaint 
was  admissible,  but  not  details  of  occurrence, 
testimony  being  offered  only  to  bolster  credibil- 
ity of  complainant,  and  thus  testimony  should 
be  limited  to  fact  that  complaint  was  made, 
without  details,  and  jury  was  to  be  instructed 
that  such  evidence  was  to  be  considered  solely 
for  purpose  of  corroboration  of  testimony  of 
complainant.  D.C.  Code  §§  22-501,  22-2801, 
22-3501,  22-3501(a,  b).  Fitzgerald  v.  United 
States,  412  A.2d  1,  1980  D.C.  App.  LEXIS  226 
(1980). 

—  Condition  of  female  subsequent  to  of- 
fense, admissibility  of  evidence. 

In  rape  prosecution,  testimony  of  victim's 
relatives  that  victim's  behavior  changed  in  a 
number  of  ways  following  rape  was  relevant; 
evidence  that  victim  was  afraid  to  walk  alone 
and  afraid  to  wait  at  bus  stop  alone,  that  she 
was  jumpy  and  fearful  of  men,  and  that  she  had 
not  had  boyfriend  since  incident  reasonably 
supported  conclusion  that  victim  had  not  con- 
sented to  intercourse  with  defendant.  D.C. 
Code  1981,  §§  22-2801,  22-3202;  Fed.Rules 
Evid.Rule  401,  18  U.S.C.  Street  v.  United 
States,  602  A.2d  141,  1992  D.C.  App.  LEXIS  5 
(1992). 

Lay  testimony  of  rape  victim's  relatives  as  to 
observable  changes  in  victim's  behavior  was 
admissible;  expert  testimony  concerning  ob- 
servable behavior  was  not  required,  since 
changes  described  by  relatives  would  be  readily 
comprehensible  to  jury.  Street  v.  United  States, 
602  A.2d  141,  1992  D.C.  App.  LEXIS  5  (1992). 

In  rape  prosecution,  testimony  of  victim's 
relatives  as  to  changes  in  victim's  behavior 
which  occurred  after  rape  did  not  deprive  de- 
fendant of  his  opportunity  to  cross-examine 


906 


Sexual  Abuse 


§  22-3002 


victim  concerning  other  possible  causes  of  her 
behavior;  defendant  could  have  cross-examined 
relatives  regarding  alternative  explanations  for 
victim's  conduct,  defendant  could  have  asked 
for  permission  to  have  victim  recalled  for  fur- 
ther cross-examination,  had  he  been  able  to 
develop  new  evidence  on  cross-examination  of 
victim's  relatives,  or  defendant  could  have 
called  victim  as  witness.  Street  v.  United 
States,  602  A.2d  141,  1992  D.C.  App.  LEXIS  5 
(1992). 

—  Confessions  and  admissions,  admissi- 

bility of  evidence. 

Where  immediately  after  police  entered  de- 
fendant's apartment  and  informed  him  that 
female  neighbor  had  charged  him  with  rape, 
defendant  volunteered  that  he  had  not  been  in 
victim's  apartment  but  that  he  had  been  in 
tavern  and  no  claim  was  made  that  defendant 
was  subjected  to  any  custodial  interrogation, 
statement  was  admissible,  notwithstanding 
that  defendant  had  not  been  previously  warned 
of  right  to  counsel  and  right  to  remain  silent. 
Bosley  v.  United  States,  426  F.2d  1257,  1970 
U.S.  App.  LEXIS  9888  (C.A.D.C.  1970). 

In  prosecution  for  rape,  evidence  was  suffi- 
cient to  support  trial  court's  conclusion  that 
defendant's  confession  related  to  charged  of- 
fense, and  confession  was  therefore  admissible, 
despite  defendant's  contention  that,  because  of 
discrepancies  between  circumstances  of  rape  to 
which  he  confessed  and  known  facts  of  instant 
rape,  his  confession  had  to  be  regarded  as 
relating  to  a  different  or  fictional  rape,  and  was 
inadmissible  as  other  crimes  evidence.  D.C. 
Code  1981,  §§  22-2801,  22-3202.  Staton  v. 
United  States,  466  A.2d  1245,  1983  D.C.  App. 
LEXIS  497  (1983). 

—  Demonstrative  evidence,  admissibility 

of  evidence. 

Any  error  in  trial  court's  refusal  to  allow 
defendant,  after  the  government  played  a  por- 
tion of  a  recording  of  a  telephone  call  made  by 
defendant  from  jail,  to  play  the  entire  recording 
or  specific  additional  portions  of  it,  which  de- 
fendant argued  violated  the  rule  of  complete- 
ness, was  not  plain  error  at  a  trial  for  kidnap- 
ping and  sexual  abuse;  trial  court  instructed 
the  jury  that  the  recording  was  being  admitted 
for  the  limited  purpose  of  showing  conscious- 
ness of  guilt,  the  recording  played  for  the  jury 
was  duplicative  of  unimpeached  testimony  of  a 
government  witness  that  defendant  admitted 
his  guilt,  and  the  entire  recording  painted  a 
picture  of  defendant  as  a  violent  individual. 
Watts  V  United  States,  971  A.2d  921,  2009  D.C. 
App.  LEXIS  169  (2009). 

Absence  of  testimony  by  alleged  rape  victim 
that  knife  admitted  into  evidence  at  trial  was 
the  knife  used  in  rape  went  to  the  weight  of  the 
evidence  rather  than  its  admissibility.  Lee  v. 


United  States,  471  A.2d  683,  1984  D.C.  App. 
LEXIS  301  (1984). 

—  Documentary  evidence,  admissibility  of 

evidence. 

Color  photographs  of  rape  victim's  body  were 
relevant  and  necessary  to  meet  Government's 
burden  of  proving  that  defendant  had  forcibly 
raped  victim.  D.C.  Code  §  22-2801.  Wilkerson 
V  U.S.,  427  A.2d  923,  1981  D.C.  App.  LEXIS 
229  (1981). 

Tests  performed  on  victim  of  sexual  assault 
and  records  of  the  results  of  those  tests  were 
not  diagnostic  opinions  but  rather  were  obser- 
vations of  factual  data  upon  which  competent 
physicians  would  not  likely  disagree  so  that  the 
records,  which  showed  presence  of  sperm  in 
victim's  vagina,  were  admissible  in  defendant's 
trial  for  carnal  knowledge.  D.C.  Code  §  22- 
2801;  18  U.S.C.  §  1732.  Smith  v  United  States, 
337  A.2d  219,  1975  D.C.  App.  LEXIS  366 
(1975). 

—  Expert  testimony,  admissibility  of  evi- 

dence. 

Testimony  of  DNA  expert  in  rape  prosecu- 
tion, to  effect  that  standard  methodologies  used 
to  test  crime  scene  samples  and  blood  samples 
had  particular  probabilities  of  coincidental 
match,  but  that  in  defendant's  particular  case 
he  believed  those  numbers  to  be  overly  conser- 
vative due  to  defendant's  unusual  genetic  pro- 
file, did  not  exceed  scope  of  pre-trial  order  with 
respect  to  DNA  evidence,  which  order  had  in- 
cluded specific  figures  cited  by  expert;  order  did 
not  limit  expert's  testimony  to  fixed  numbers, 
but  rather  required  his  testimony  to  be  based 
on  accepted  methodologies,  and  expert  offered 
no  specific  figures  other  than  those  included  in 
pre-trial  order.  Porter  v.  United  States,  769 
A.2d  143,  2001  D.C.  App.  LEXIS  65  (2001). 

Physician  who  examined  victim  properly  was 
allowed  to  testify  as  expert  medical  witness  in 
prosecution  for  burglary  and  rape,  although  he 
was  not  specialist  in  gynecology.  Grady  v. 
United  States,  376  A.2d  437,  1977  D.C.  App. 
LEXIS  356  (1977). 

Testimony  by  hospital  physician  that  tests 
performed  on  victim  of  sexual  assault  were  part 
of  the  standard  protocol  at  the  hospital  estab- 
lished that  they  were  routinely  used  by  the 
hospital  so  that  records  which  demonstrated 
results  of  those  tests  were  admissible  in  defen- 
dant's trial  for  carnal  knowledge.  18  U.S.C. 
§  1732;  D.C.  Code  §  22-2801.  Smith  v  United 
States,  337  A.2d  219,  1975  D.C.  App.  LEXIS 
366  (1975). 

—  In  general. 

Statements  from  rape  victim's  granddaugh- 
ter and  from  police  officer  regarding  victim's 
out  of  court  identification  of  defendant  at 
"show-up"  identification  were  not  hearsay, 
where  granddaughter  and  officer  testified  at 
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trial,  they  were  subject  to  cross-examinatif)n 
concerning  the  statements,  and  the  statements 
were  in  regards  to  an  identification  of  a  person 
made  after  perceiving  the  person.  Redmond  v. 
United  States,  829  A.2d  229,  2003  D.C.  App. 
LEXIS  474  (2003),  writ  of  certiorari  denied  by 
543  U.S.  914,  125  S.  Ct.  119,  160  L.  Ed.  2d  196, 
2004  U.S.  LEXIS  6192,  73  U.S.L.W.  3214 
(2004). 

In  rape  cases  and  other  cases  of  the  nature  of 
a  sexual  assault,  delay  in  making  complaint  is 
a  subject  for  consideration  of  jury  and  may 
seriously  affect  credibility  of  complaining  wit- 
ness. Stitely  V.  U.S.,  61  A.2d  491,  1948  D.C. 
App.  LEXIS  189  (Cr.App.  1948). 

—  In-court  identification,  admissibility  of 

evidence. 

Government  established,  in  prosecution  for 
rape  while  armed  and  armed  robbery,  by  clear 
and  convincing  evidence  that  the  in-court  iden- 
tifications of  defendant  by  the  victims  were 
based  on  observation  of  suspect  rather  than  on 
drawing  of  man  submitted  to  victims  for  iden- 
tification, and  identification  procedure  was  not 
improper.  United  States  v.  Adams,  481  F.2d 
1099,  1973  U.S.  App.  LEXIS  9189  (C.A.D.C. 
1973). 

Rape  victim's  in-court  identification  of  defen- 
dant was  admissible,  even  though  it  took  sev- 
eral attempts  before  victim  identified  defen- 
dant as  her  assailant,  where  victim  had 
previously  identified  defendant  to  her  grand- 
daughter, victim  identified  defendant  to  the 
police  at  a  "show-up"  identification,  victim  iden- 
tified defendant  to  doctor  who  examined  her  at 
hospital,  victim  had  known  defendant  for  al- 
most 30  years,  and  defendant's  appearance  at 
trial  was  different  in  that  he  was  wearing  a  suit 
and  had  shaved  his  facial  hair.  Redmond  v. 
United  States,  829  A.2d  229,  2003  D.C.  App. 
LEXIS  474  (2003),  writ  of  certiorari  denied  by 
543  U.S.  914,  125  S.  Ct.  119,  160  L.  Ed.  2d  196, 
2004  U.S.  LEXIS  6192,  73  U.S.L.W.  3214 
(2004). 

Rape  victim's  in-court  identification  of  defen- 
dant was  not  conducive  to  irreparable  misiden- 
tification,  even  if  it  was  allegedly  accompanied 
by  suggestivity,  where  victim  had  previously 
unequivocally  identified  defendant  outside  of 
court  at  "show-up"  identification,  and  victim's 
in-court  identification  contained  strong  ele- 
ments of  reliability,  involving  a  long-time  ac- 
quaintance. Redmond  v.  United  States,  829 
A.2d  229,  2003  D.C.  App.  LEXIS  474  (2003), 
writ  of  certiorari  denied  by  543  U.S.  914,  125  S. 
Ct.  119,  160  L.  Ed.  2d  196,  2004  U.S.  LEXIS 
6192,  73  U.S.L.W.  3214  (2004). 

—  Other  offenses,  admissibility  of  evi- 
dence. 

Evidence  of  uncharged  acts  of  sexual  abuse 
and  vaginal  intercourse  against  child  complain- 


ant were  admissible  on  theory  of  predisposition 
to  gratify  special  desires  with  that  particular 
victim,  in  prosecution  for  various  sex  offenses, 
including  rape  and  sexual  abuse.  D.C.  Code 
1981,  §§  22-4102,  22-4108;  §§  22-2801,  22- 
3501  (repealed).  Graham  v.  United  States,  746 
A.2d  289,  2000  D.C.  App.  LEXIS  30  (2000). 

In  prosecutions  for  sexual  offenses,  evidence 
of  history  of  sexual  abuse  of  complainant  by 
defendant  may  be  admissible  on  theory  of  pre- 
disposition to  gratify  special  desires  with  par- 
ticular victim.  Pounds  v.  United  States,  529 
A.2d  791,  1987  D.C.  App.  LEXIS  415  (1987). 

In  prosecution  on  multiple  counts  involving 
sexual  assault,  evidence  that,  over  three-month 
period  in  victimized  neighborhood,  defendant 
rang  doorbells,  peered  into  windows,  wandered 
between  houses  and  bushes,  posed  as  salesman 
and  workman,  followed  one  woman,  and  gave 
alias  to  inquisitive  police  officer,  was  admissible 
as  circumstantially  relevant  to  show  defen- 
dant's identity,  as  its  probative  value  on  that 
issue  outweighed  any  prejudice  to  defendant,  in 
light  of  substantial  and  probative  direct  evi- 
dence linking  defendant  with  charged  offenses. 
Wheeler  v.  United  States,  470  A.2d  761,  1983 
D.C.  App.  LEXIS  547  (1983). 

—  Relevancy,  admissibility  of  evidence. 

That  there  may  be  evidence  contradicting 
prosecutrix'  story  is  relevant  to  issue  of  credi- 
bility but  not  to  matter  of  corroboration  of  her 
accusations  of  sexual  misconduct.  United 
States  V.  Green,  429  F.2d  754,  1970  U.S.  App. 
LEXIS  8665  (C.A.D.C.  1970). 

In  rape  prosecution,  evidence  that  victim's 
behavior  had  changed  in  a  number  of  ways 
following  rape  was  not  more  prejudicial  than 
probative;  testimony  of  victim's  relatives  that 
victim  was  afraid  to  walk  on  street  or  wait  for 
bus  alone,  that  she  was  jumpy  and  fearful  of 
men,  that  she  had  not  had  boyfriend  since 
incident,  and  that  she  appeared  solemn  when 
topic  of  sexual  assault  was  discussed  was  not 
inflammatory  and  not  likely  to  sway  jury's 
deliberations  improperly.  D.C.  Code  1981, 
§§  22-2801,  22-3202.  Street  v.  United  States, 
602  A.2d  141,  1992  D.C.  App.  LEXIS  5  (1992). 

—  Res  gestae,  admissibility  of  evidence. 

Declaration  of  complaint  by  sex  crime  victim, 
made  shortly  after  commission  of  crime,  is 
generally  admissible  either  as  spontaneous  ut- 
terance or  as  complaint  of  rape,  but  declaration 
even  if  admitted  remains  hearsay,  and  if  it  does 
not  meet  requirements  of  the  spontaneous  ut- 
terance only  bare  facts  of  complaint  can  be 
introduced,  and  only  for  purposes  of  corrobora- 
tion, i.e.,  that  report  was  made,  and  not  for 
truth  of  the  matter  asserted  therein.  Fitzgerald 
V.  United  States,  443  A.2d  1295,  1982  D.C.  App. 
LEXIS  313  (1982). 
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Declaration  of  complaint  by  sex  crime  victim, 
made  shortly  after  commission  of  crime,  is 
generally  admissible  either  as  spontaneous  ut- 
terance or  as  complaint  of  rape,  but  declaration 
even  if  admitted  rem  ains  hearsay  and  thus  only 
bare  fact  of  complaint  can  be  introduced,  and 
only  for  purposes  of  corroboration,  i.e.,  after 
report  was  made,  and  not  for  truth  of  matter 
asserted  therein.  D.C.  Code  §§  22-501,  22- 
2801,  22-3501,  22-3501(a,  b).  Fitzgerald  v. 
United  States,  412  A.2d  1,  1980  D.C.  App. 
LEXIS  226  (1980). 

Alleged  victim's  statements  to  detective  that 
she  had  been  kidnapped  and  raped  by  defen- 
dant and  codefendant  was  admissible  under 
the  excited  utterance  exception  to  hearsay  rule 
prosecution  for  first-degree  sexual  abuse  and 
kidnapping;  alleged  victim  made  statements 
after  she  was  placed  in  an  ambulance  following 
six  hour  kidnapping  that  involved  repeated 
rapes  that  ended  in  police  shootout,  alleged 
victim's  statements  were  corroborated  by  other 
evidence  admitted  at  trial,  and  alleged  victim 
was  available  for  cross-examination  of  her 
statement.  Bryant  v.  United  States,  859  A.2d 
1093,  2004  D.C.  App.  LEXIS  526  (2004). 

Alleged  victim's  statement  to  police  officer 
and  detective  that  she  had  been  kidnapped  and 
raped  by  defendant  and  codefendant  was  ad- 
missible under  excited  utterance  exception  to 
hearsay  rule  in  prosecution  for  first-degree  sex- 
ual abuse  and  kidnapping;  alleged  victim  made 
the  statements  in  the  moments  immediately 
following  a  six-hour  kidnapping  that  involved 
repeated  rapes  and  ended  in  a  dramatic  police 
shootout,  alleged  victim  made  her  comments  as 
soon  as  she  saw  officer,  and  when  officer  saw 
alleged  victim  in  the  back  of  the  van,  she  was 
crying,  shaking,  and  very  distraught.  Bryant  v. 
United  States,  859  A.2d  1093,  2004  D.C.  App. 
LEXIS  526  (2004). 

—  Warrantless  seizure,  admissibility  of  ev- 
idence. 

Exigent  circumstances  justified  seizing  pe- 
nile swab  samples  from  defendants  in  first- 
degree  sexual  abuse  prosecution  without  a  war- 
rant or  court  order;  because  of  its  delicate 
nature  and  the  area  in  which  it  was  located,  the 
DNA  evidence  contained  on  swabs  could  easily 
have  disappeared  if  police  officer  who  collected 
samples  had  first  sought  a  court  order  or  had 
transported  defendants  to  a  hospital  where 
samples  could  have  been  taken.  Kaliku  v. 
United  States,  994  A.2d  765,  2010  D.C.  App. 
LEXIS  261  (2010). 

Arrest. 

Where  after  arresting  officers  knocked  on 
partially  opened  door  to  defendant's  apartment 
and  received  no  response  they  knocked  again 
and  on  noting  defendant  asleep  on  couch  offi- 
cers entered  apartment  and  awakened  defen- 


dant and  announced  their  purpose,  by  inform- 
ing him  that  female  neighbor  had  accused  him 
of  rape,  statute  providing  for  forcible  entry  to 
effectuate  arrest  on  notice  of  officer's  authority 
and  purpose  was  complied  with  and  evidence 
taken  from  defendant  at  police  station  was 
properly  admitted,  since  to  have  informed  de- 
fendant of  authority  and  purpose  prior  to  entry 
would  have  been  useless  gesture.  18  U.S.C. 
§  3109.  Bosley  v.  United  States,  426  F.2d  1257, 
1970  U.S.  App.  LEXIS  9888  (C.A.D.C.  1970). 

Defenses. 

Trial  court  had  territorial  jurisdiction  in 
first-degree  sexual  abuse  case,  even  though 
defendant  argued  that  sexual  activity  did  not 
occur  until  he  and  victim  were  outside  District 
of  Columbia;  use-of-force  element  of  offense 
occurred  in  District  when  victim  was  ordered  to 
get  into  prone  position  in  van  upon  exiting 
apartment  where  other  sexual  activity  had 
taken  place  and  where  she  learned  that  defen- 
dant's companion  in  crime  had  gun.  Dyson  v. 
United  States,  848  A.2d  603,  2004  D.C.  App. 
LEXIS  202  (2004),  writ  of  certiorari  denied  by 
545  U.S.  1141,  125  S.  Ct.  2962,  162  L.  Ed.  2d 
892,  2005  U.S.  LEXIS  5075  (2005). 

Voluntary  intoxication  is  not  a  defense  to  a 
general  intent  crime  such  as  first-degree  sexual 
abuse.  Kyle  v.  United  States,  759  A.2d  192, 
2000  D.C.  App.  LEXIS  215  (2000),  writ  of 
certiorari  denied  by  531  U.S.  1100,  121  S.  Ct. 
834,  148  L.  Ed.  2d  716,  2001  U.S.  LEXIS  569, 
69  U.S.L.W.  3458  (2001). 

Discovery. 

No  foundation  was  laid  for  a  Jencks  Act 
hearing  in  rape  prosecution  where  officer  on 
cross-examination  stated  that,  after  being  in- 
formed of  rape,  he  took  complainant's  name  and 
date  of  birth  and  then  transported  her  to  office 
of  the  sex  squad,  and  where  it  did  not  appear 
from  the  record  that  defense  counsel  ever  es- 
tablished that  officer  recorded  a  statement. 
D.C.  Code  §  22-2801;  18  U.S.C.  §  3500.  Wil- 
burn  V.  United  States,  340  A.2d  810,  1975  D.C. 
App.  LEXIS  415  (1975). 

Expert  fees. 

Any  error  in  trial  court's  denial  of  rape  defen- 
dant's request  for  funds  to  consult  with  expert 
witness  was  harmless,  where  court's  concern 
that  particular  expert  with  whom  defendant 
sought  to  consult  was  not  qualified  to  testify 
would  have  led  it  to  reserve  right  to  disallow 
expert's  testimony  at  trial,  and  where  other 
evidence  against  defendant  was  overwhelming. 
Porter  v.  United  States,  769  A.2d  143,  2001 
D.C.  App.  LEXIS  65  (2001). 

Harmless  and  prejudicial  error. 

Instruction  in  prosecution  for  rape  and  as- 
sault with  intent  to  commit  rape  that  evidence, 
which  was  introduced  by  defendant,  as  to  prior 
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rape  of  complainant  by  defendant  was  to  be 
used,  if  it  at  all  "solely  for  your  consideration 
whether  it  tends  to  show  a  predisposition  on 
the  part  of  the  defendant  to  gratify  his  sexual 
desires  with  the  complainant,"  was  not  plain 
error,  notwithstanding  contention  that  such 
evidence,  which  was  introduced  solely  to  im- 
peach complainant  for  hostility  to  defendant, 
was  not  admissible  because  of  its  tendency  to 
show  criminal  propensity.  D.C.  Code  §  22- 
2801.  United  States  v  Huff,  442  F.2d  885,  1971 
U.S.  App.  LEXIS  11498  (C.A.D.C.  1971). 

Where  concurrent  sentences  were  imposed 
on  defendant  for  crimes  of  carnal  knowledge 
and  housebreaking,  error,  if  any,  in  failure  to 
make  out  prima  facie  case  of  housebreaking  did 
not  result  in  prejudice  to  defendant.  D.C.  Code 
§§  22-1801,  22-2801.  Duckett  v  United  States, 
410  F.2d  1004,  1969  U.S.  App.  LEXIS  13297 
(C.A.D.C.  1969). 

Where  counsel  for  defendant  in  prosecution 
for  rape  of  nine  year  old  girl  stated  in  closing 
argument  to  jury  that  a  verdict  of  guilty  was 
proper,  reference  by  trial  court  in  charge  to  the 
concession  of  guilt,  and  failure  to  caution  jury 
that  notwithstanding  such  concession,  defen- 
dant was  entitled  to  have  the  jury  alone  deter- 
mine his  guilt  or  innocence,  constituted  a  defect 
affecting  "substantial  rights"  within  meaning  of 
rule  that  plain  errors  or  defects  affecting  "sub- 
stantial rights"  may  be  noticed  on  appeal 
though  they  were  not  brought  to  attention  of 
the  trial  court.  D.C.  Code  1940,  §  22-2801; 
Fed.Rules  Crim.Proc.  rule  52(b),  18  U.S.C. 
Tatum  V  U.S.,  190  F.2d  612,  1951  U.S.  App. 
LEXIS  2469  (C.A.D.C.  1951). 

Any  error  in  the  trial  court's  refusal  to  admit 
testimony  from  sexual  assault  victim's  mother 
regarding  victim's  reputation  for  untruthful- 
ness was  harmless,  where  such  testimony  was 
not  only  cumulative,  but  less  damaging  than 
victim's  actual  testimony  concerning  her  ar- 
rests and  aliases.  Castellon  v.  United  States, 
864  A.2d  141,  2004  D.C.  App.  LEXIS  681 
(2004). 

Any  error  in  trial  court's  denial  of  rape  defen- 
dant's request  for  funds  to  consult  with  expert 
witness  was  harmless,  where  court's  concern 
that  particular  expert  with  whom  defendant 
sought  to  consult  was  not  qualified  to  testify 
would  have  led  it  to  reserve  right  to  disallow 
expert's  testimony  at  trial,  and  where  other 
evidence  against  defendant  was  overwhelming. 
Porter  v  United  States,  769  A.2d  143,  2001 
D.C.  App.  LEXIS  65  (2001). 

Any  error  in  admission,  in  rape  prosecution, 
of  testimony  of  DNA  expert  to  effect  that  stan- 
dard methodologies  used  to  test  crime  scene 
samples  and  blood  samples  had  particular 
probabilities  of  coincidental  match,  but  that  in 
defendant's  particular  case  he  believed  those 
numbers  to  be  overly  conservative  due  to  defen- 
dant's unusual  genetic  profile,  did  not  amount 


to  miscarriage  of  justice  and  did  not  warrant 
mistrial,  where  state's  other  evidence  was  over- 
whelming. Porter  v  United  States,  769  A.2d 
143,  2001  D.C.  App.  LEXIS  65  (2001). 

Defendant  was  not  prejudiced  by  the  denial 
of  a  continuance  of  prosecution  for  first-degree 
sexual  abuse  and  kidnapping,  allegedly  re- 
quired to  permit  defense  counsel  to  prepare 
adequately  for  trial  and  to  allow  defendant  to 
consider  a  "combination"  plea  offer  made  by  the 
government,  where  defendant  obtained  a  de 
facto  continuance  of  three  months.  Kyle  v. 
United  States,  759  A.2d  192,  2000  D.C.  App. 
LEXIS  215  (2000),  writ  of  certiorari  denied  by 
531  U.S.  1100, 121  S.  Ct.  834, 148  L.  Ed.  2d  716, 
2001  U.S.  LEXIS  569,  69  U.S.L.W.  3458  (2001). 

Error,  if  any,  was  harmless  in  prosecutor's 
reference,  during  closing  argument  in  rape 
case,  to  another  highly  publicized  rape  case. 
Cain  V  United  States,  532  A.2d  1001,  1987  D.C. 
App.  LEXIS  471  (1987). 

Prosecutor's  argument  that  focused  on  cred- 
ibility of  rape  victim  and  referred  to  her  de- 
meanor on  witness  stand  and  possible  motiva- 
tions for  her  testimony  was  not  such  an 
improper  appeal  to  jury's  sympathy  and  did  not 
refer  so  extensively  to  matters  outside  the  re- 
cord as  to  constitute  plain  error,  in  light  of  fact 
that  trial  court  carefully  instructed  jury  that 
counsel's  remarks  were  not  arguments  and  that 
jurors'  determination  of  facts  must  govern  ver- 
dict. Lee  V  United  States,  471  A.2d  683,  1984 
D.C.  App.  LEXIS  301  (1984). 

Even  assuming  arguendo  that  timing  of  de- 
fense discovery  of  FBI  report  indicating  that 
none  of  defendant's  pubic  hair  was  found  after 
combing  had  been  taken  from  alleged  rape 
victim  and  after  examination  of  her  bedding  for 
hair  had  been  made,  which  report  was  withheld 
until  pretrial  motion  hearing  held  on  first  day 
of  trial,  was  within  scope  of  Brady  rule  and  that 
disclosure  delay  amounted  to  exclusion  of  re- 
port from  trial,  defendant  was  not  denied  fair 
trial  in  said  prosecution  wherein  it  was  clear 
from  entire  record,  including  report,  that  guilt 
beyond  reasonable  doubt  was  reasonable  con- 
clusion. D.C.  Code  §  22-2801.  Smith  v  United 
States,  363  A.2d  667,  1976  D.C.  App.  LEXIS 
378  (1976). 

Action  of  trial  court  in  rape  prosecution  in 
refusing  to  give  instruction  on  corroboration 
mandated  by  applicable  case  law  in  jurisdic- 
tion, although  error,  was  not  error  of  constitu- 
tional proportions  in  view  of  facts  that  defen- 
dant had  fair  and  impartial  trial  during  which 
corroborating  evidence  actually  was  introduced 
(Per  Pair,  Associate  J.,  with  three  Judges  con- 
curring, one  Judge  concurring  in  result  and  one 
Judge  concurring  in  part  and  dissenting  in 
part.)  D.C.  Code  §§  ll-721(e),  22-2801.  Arnold 
V  United  States,  358  A.2d  335,  1976  D.C.  App. 
LEXIS  534  (1976). 

Indictment  or  information. 

Counts  of  indictment  charging  defendant 
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with  assaulting  female  persons  with  intent  to 
carnally  know  and  abuse  such  persons  did  not 
charge  offenses  under  District  of  Columbia  law 
where  victims  were  females  over  16  years  of 
age.  D.C.  Code  §§  22-501,  22-2801.  United 
States  V.  Hutchinson,  478  F.2d  997,  1973  U.S. 
App.  LEXIS  9991  (C.A.D.C.  1973). 

That  indictment  charging  rape  contained 
four  counts  relating  to  two  acts  of  intercourse 
did  not  prejudice  defendant,  where  defendant 
made  no  election,  stated  that  he  was  ready  to  go 
to  jury  on  all  four  counts,  and  in  no  way 
questioned  charge  allowing  case  to  go  to  jury 
only  on  two  counts  charging  carnal  knowledge 
of  a  girl  under  age  of  consent  because  testimony 
was  that  complaining  witness  was  under  16. 
D.C.  Code  1940,  §  22-2801.  Robinson  v.  U.S., 
128  F.2d  322,  1942  U.S.  App.  LEXIS  3571 
(1942). 

Defendant  was  not  prejudiced  by  variance  in 
proof  and  bill  of  particulars,  as  was  required  to 
obtain  reversal  of  rape  conviction;  indictment 
and  trial  transcript  would  adequately  protect 
defendant  against  subsequent  jeopardy  for  any 
act  of  sodomy,  carnal  knowledge  or  rape  against 
complainant  during  the  entire  period  alleged  in 
indictment,  and  defendant  made  no  claim  of 
surprise.  D.C.  Code  1981,  §  22-2801  (repealed). 
Roberts  v.  United  States,  743  A.2d  212,  1999 
D.C.  App.  LEXIS  301  (1999). 

Allegation  contained  in  sodomy  count  of  in- 
dictment, that  defendant  committed  "a  certain 
and  unnatural  and  perverted  sexual  practice," 
articulated  central  elements  of  sodomy,  and 
thus  defendant  was  not  deprived  of  his  Fifth 
Amendment  right  to  be  tried  only  on  offense  for 
which  grand  jury  returned  indictment  when 
prosecutor  was  allowed  to  explicate  text  of 
indictment  by  indicating  that  count  was  distin- 
guishable from  a  facially  identical  count  in  that 
it  referred  to  aiding  and  abetting  oral  and  anal 
sodomy  by  another,  notwithstanding  defen- 
dant's claim  that  language  used  did  not  capture 
essential  element  of  crime  of  sodomy  because  it 
did  not  specify  whether  charge  was  oral  or  anal 
sodomy  D.C.  Code  1981,  §  22-3502;  U.S. 
Const.Amend.  5.  Cain  v.  United  States,  532 
A.2d  1001,  1987  D.C.  App.  LEXIS  471  (1987). 

Indictment  charging  that  sexual  offenses  oc- 
curred between  October  1  and  October  31, 
1983,  was  sufficiently  precise  to  give  defendant 
notice  of  charges  against  him.  Pounds  v.  United 
States,  529  A.2d  791,  1987  D.C.  App.  LEXIS 
415  (1987). 

Although  trial  court  erred  in  allowing  gov- 
ernment to  go  forward  on  both  rape  and  carnal 
knowledge  charges  without  formally  amending 
its  petition,  trial  court  cured  whatever  ambigu- 
ity existed  in  petition  when  defendant  was  put 
on  notice  of  charges  against  him  and  it  was 
made  clear  to  defendant  that  he  could  be  con- 
victed either  of  rape  or  of  carnal  knowledge, 
rendering  error  harmless,  and,  therefore,  de- 


fendant could  be  convicted  of  taking  indecent 
liberties  with  a  child  as  lesser  included  offense 
of  carnal  knowledge.  D.C.  Code  1973,  §§  22- 
2801,  22-3501(a).  In  re  CD.,  437  A.2d  171, 1981 
D.C.  App.  LEXIS  382  (1981). 

Where  rape  and  robbery  victims  were  prosti- 
tutes who  were  abducted  or  induced  into  get- 
ting into  defendant's  car  in  very  early  hours  of 
morning,  and  each  victim  described  the  car,  in 
varjdng  degrees  of  particularity  consistent  with 
defendant's  as  a  dark  blue  1970  Thunderbird, 
and  where  circumstances  of  crime  were  similar 
but  each  crime  was  separate  and  distinct,  join- 
der of  counts  against  defendant  did  not  work 
any  prejudice.  D.C.  Code  §§  22-501,  22-2401, 
22-2801,  22-2901,  22-3202,  22-3502.  Bowyer  v. 
United  States,  422  A.2d  973,  1980  D.C.  App. 
LEXIS  385  (1980). 

Where  rape  and  robbery  victims  were  prosti- 
tutes who  were  abducted  or  induced  into  get- 
ting into  defendant's  car  in  very  early  hours  of 
morning,  and  each  victim  described  the  car,  in 
varying  degrees  of  particularity  consistent  with 
defendant's  as  a  dark  blue  1970  Thunderbird, 
and  where  circumstances  of  crime  were  similar 
but  each  crime  was  separate  and  distinct,  join- 
der of  counts  against  defendant  did  not  work 
any  prejudice.  D.C.  Code  §§  22-501,  22-2401, 
22-2801,  22-2901,  22-3202,  22-3502.  Bowyer  v. 
United  States,  422  A.2d  973,  1980  D.C.  App. 
LEXIS  385  (1980). 

Ineffective  assistance  of  counseL 

Defense  counsel's  failure  to  present  medical 
expert  to  serve  as  rebuttal  evidence  against 
government's  witnesses,  and  their  ability  to 
recall  due  to  their  state  of  mind  as  alleged  crack 
cocaine  users,  did  not  prejudice  defendant,  and 
thus  could  not  amount  to  ineffective  assistance 
in  prosecution  for  sexual  abuse;  defendant  ad- 
mitted to  having  sexual  encounters  with  both 
women  and  his  DNA  was  matched  to  semen 
found  on  each  one,  evidence  presented  at  trial 
included  testimony  and  medical  reports  that 
both  victim  had  fresh  injuries  after  their  sexual 
encounters  with  defendan  t,  and  jury  was  aware 
of  victims'  long  history  of  drug  use.  Thomas  v. 
U.S.,  2012  WL  1207422  (2012). 

Instructions. 

—  In  general. 

Evidence  in  prosecution  for  rape  and  assault 
with  intent  to  commit  rape  required  instruc- 
tion, which  was  requested  but  not  given,  on 
lesser  offense  of  simple  assault.  D.C.  Code 
§  22-2801.  United  States  v.  Huff,  442  F2d  885, 
1971  U.S.  App.  LEXIS  11498  (C.A.D.C.  1971). 

Instruction,  in  rape  prosecution,  that  identi- 
fication of  assailant  by  complaining  witness 
may  be  sufficient  if  circumstances  would  con- 
vince of  its  accuracy  beyond  reasonable  doubt 
and  that,  in  considering  accuracy  of  such  iden- 
tification, jury   could   consider  opportunity 
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which  complaining  witness  had  to  observe,  -or 
other  factors  and  other  evidence  which  may 
tend  to  corroborate  identification  was  adequate 
when  considered  in  context  of  general  instruc- 
tion that  there  must  be  corroboration  of  testi- 
mony of  complaining  witness.  D.C.  Code  §  22- 
2801.  Carter  v.  United  States,  427  F.2d  619, 
1970  U.S.  App.  LEXIS  9497  (C.A.D.C.  1970). 

Erroneous  affirmative  defense  consent  in- 
struction in  prosecution  for  first-degree  sexual 
assault,  which  placed  the  burden  of  persuasion 
on  defendant  to  prove  consent  by  a  preponder- 
ance of  the  evidence  created  a  reasonable  like- 
lihood that  the  jury  applied  the  instruction  so 
as  to  impermissibly  shift  the  burden  of  persua- 
sion to  the  defense  on  the  critical  element  of 
force,  in  violation  of  due  process;  instruction 
was  confusing,  trial  court  never  explained  how 
jury  could  reconcile  the  affirmative  defense  of 
consent  with  the  government's  burden  of  prov- 
ing the  use  of  force,  but  instead,  perplexingly 
told  the  jury  it  had  to  consider  whether  victim 
consented  even  if  it  initially  found  the  govern- 
ment had  established  the  element  of  force.,  and 
while  trial  court  properly  told  jury  it  could 
consider  evidence  of  consent  in  deciding 
whether  the  government  had  met  its  burden  of 
proving  force,  it  never  explicitly  warned  the 
jury  that  defendant's  burden  to  prove  consent 
by  a  preponderance  of  the  evidence  was  irrele- 
vant to  that  determination.  Hatch  v.  United 
States,  35  A.3d  1115,  2011  D.C.  App.  LEXIS  682 
(2011). 

Defendant,  in  prosecution  for  kidnapping 
and  first-degree  sexual  abuse,  was  not  entitled 
to  instruction  on  consent  as  a  defense  to  such 
charges;  while  alleged  victim  acknowledged  be- 
ing a  prostitute,  no  evidence  existed  that  al- 
leged victim  consented  to  being  kidnapped  and 
raped,  as  evidence  indicated  that  alleged  victim 
was  taken  from  the  street  at  gunpoint,  forced 
into  a  van,  and  held  for  over  six  hours,  during 
which  she  was  ordered  to  perform  sexual  acts 
with  several  men  or  else  she  would  be  shot. 
Bryant  v.  United  States,  859  A.2d  1093,  2004 
D.C.  App.  LEXIS  526  (2004). 

Trial  court  erred  when  it  instructed  jury  on 
carnal  knowledge  after  initially  informing 
counsel  prior  to  closing  argument  that  it  would 
not  do  so,  but  error  did  not  prejudice  defendant 
where  jury  verdict  of  guilty  of  carnal  knowledge 
was  rational  under  facts  of  case  and  no  other 
defense  could  be  raised  at  a  new  trial.  D.C. 
Code  §  22-2801.  Ballard  v.  United  States,  430 
A.2d  483,  1981  D.C.  App.  LEXIS  243  (1981). 

—  Necessity  and  sufficiency,  instructions. 

Incidents  underlying  rape  charge  against  de- 
fendant were  neither  factually  nor  legally  sep- 
arable so  as  to  require  court  to  sua  sponte  give 
special  unanimity  instruction  where  the  rape 
was  committed  in  a  continuous  course  of  con- 
duct and  there  was  no  significant  break  be- 


tween the  events;  although  defendant  and  com- 
plainant moved  a  short  distance  between  the 
first  two  acts  of  sexual  intercourse  and  all  three 
acts  necessarily  were  separated  by  a  few  min- 
utes, the  short  spatial  and  temporal  separa- 
tions were  not  enough  to  transform  a  single 
course  of  action  into  several  separate  rapes,  nor 
did  interruptions  between  second  and  third 
acts  of  intercourse  terminate  defendant's  origi- 
nal intent  to  have  and  complete  sexual  inter- 
course against  the  will  of  complainant.  Gray  v. 
United  States,  544  A.2d  1255,  1988  D.C.  App. 
LEXIS  99  (1988). 

No  limiting  instruction  to  jury  in  connection 
with  admission  of  knife  into  evidence  against 
defendant  charged  with  armed  rape  was  re- 
quired, even  though  knife  tended  also  to  show 
other  crimes  such  as  possession  of  prohibited 
weapon  or  carrying  dangerous  weapon,  since 
evidence  of  those  other  crimes  was  inextricably 
entwined  with  evidence  necessary  to  prove 
armed  rape.  D.C.  Code  1981,  §§  22-2801,  22- 
3202.  Lee  v.  United  States,  471  A.2d  683,  1984 
D.C.  App.  LEXIS  301  (1984). 

In  prosecution  for  an  assault  committed  upon 
a  woman  in  a  street  car,  where  woman  involved 
explained  her  delay  in  complaining  to  police  by 
stating  that  she  had  not  intended  to  complain 
until  she  saw  defendant  commit  the  same  act 
upon  another  woman  two  weeks  later,  defen- 
dant was  entitled,  upon  a  timely  request,  to 
have  jury  instructed  that  testimony  in  explana- 
tion of  delay  was  to  be  considered  only  in 
respect  to  delay  in  making  complaint  and  not  as 
evidence  that  offense  charged  was  committed 
but  where  he  failed  to  do  so,  no  complaint  could 
be  made.  Stitely  v.  U.S.,  61  A.2d  491,  1948  D.C. 
App.  LEXIS  189  (Cr.App.  1948). 

—  Resistance  of  victim,  instructions. 

In  prosecution  for  rape  and  sodomy,  defen- 
dant's prayer  for  instruction  requiring  utmost 
resistance  by  complaining  witness  incorrect. 
D.C.  Code  1940,§§  22-2801,  22-3502.  McGuinn 
V.  U.S.,  191  F.2d  477,  1951  U.S.  App.  LEXIS 
2575  (C.A.D.C.  1951). 

—  Weight  and  sufficiency  of  evidence,  in- 

structions. 

Although  there  was  expert  testimony  that 
spermatozoa  could  have  been  deposited  72 
hours  before  being  found  in  complainant's  va- 
gina and  complainant  was  married  and  living 
with  her  husband,  where  spermatozoa  were 
also  found  on  her  underclothing,  laundryman 
who  had  been  tied  up  by  intruder  heard  com- 
plainant's entry  and  brief  conversation  with 
intruder,  and  complainant  reported  that  she 
had  been  raped  by  laundryman,  who  observed 
her  nude  after  intruder  departed,  charge  that, 
in  considering  whether  there  was  corroboration 
of  complainant's  testimony,  jury  might  consider 
medical  testimony  as  to  presence  of  spermato- 


912 


Sexual  Abuse 


§  22-3002 


zoa  in  complainant's  vagina  was  not  improper. 
Borum  v.  United  States,  409  F.2d  433,  1967 
U.S.  App.  LEXIS  4076  (C.A.D.C.  1967),  writ  of 
certiorari  denied  by  395  U.S.  916,  89  S.  Ct. 
1765,  23  L.  Ed.  2d  230,  1969  U.S.  LEXIS  1689 
(1969). 

In  future,  no  instruction  directed  specifically 
to  credibility  of  any  mature  female  victim  of 
rape  or  its  lesser  included  offenses  and  neces- 
sity for  corroboration  of  her  testimony  shall  be 
required  or  given  in  trial  of  any  such  case  in 
District  of  Columbia  court  system.  D.C.  Code 
§§  ll-721(e),  22-2801,  49-301;  U.S.  Const,  art. 
3,  §  3.  Arnold  v.  United  States,  358  A.2d  335, 
1976  D.C.  App.  LEXIS  534  (1976). 

Joint  or  separate  trial  of  charges. 

Denial  of  motion  to  sever  counts  of  indict- 
ment in  proceeding  in  which  accused  was  con- 
victed of  four  rape  offenses  and  other  offenses 
was  not  abuse  of  discretion,  in  view  of  similar 
characteristics  of  such  offenses,  in  which  assail- 
ant entered  through  rear  of  apartments,  awoke 
victims,  threatened  them  with  weapon,  de- 
manded silence  and  submission  and  committed 
no  act  of  violence  if  there  was  compliance  with 
his  orders,  in  which,  in  three  of  the  cases,  he 
sought  to  prevent  victims  from  getting  good 
look  at  him  and  cut  or  threatened  to  cut  phone 
lines  and  in  which  he  cut  off  any  pants  worn  by 
victims.  D.C.  Code  §§  22-502,  22-1801(a),  22- 
2801,  22-3202,  23-311(a),  23-313;  D.C.  Code 
SCR,  Criminal  Rules  8(a),  14.  Bridges  v  United 
States,  381  A.2d  1073,  1977  D.C.  App.  LEXIS 
304  (1977),  writ  of  certiorari  denied  by  439  U.S. 
842,  99  S.  Ct.  135,  58  L.  Ed.  2d  141,  1978  U.S. 
LEXIS  2828  (1978). 

Lesser  included  offenses. 

Neither  rape  nor  carnal  knowledge  is  lesser 
included  ofTense  of  incest.  D.C.  Code  1981, 
§§  22-1901,  22-2801.  Pounds  v.  United  States, 
529  A.2d  791,  1987  D.C.  App.  LEXIS  415 
(1987). 

Nature  and  elements  of  offenses. 

—  Armed  ofiPenses,  nature  and  elements  of 
offenses. 

Hot  clothes  iron  was  "dangerous  weapon" 
needed  to  support  conviction  for  armed  rape 
where  victim  testified  that  defendant's  use  of 
hot  iron  resulted  in  serious  burns  to  victim's 
chest  and  abdomen.  D.C.  Code  1981,  §  22- 
3202(a).  Johnson  v  United  States,  613  A.2d 
888,  1992  D.C.  App.  LEXIS  213  (1992). 

In  order  to  obtain  conviction  for  armed  rape, 
government  must  prove  beyond  reasonable 
doubt  that  defendant  committed  rape  while 
armed  with  or  when  having  readily  available 
any  dangerous  or  deadly  weapon.  D.C.  Code 
1981,  §  22-3202(a).  Johnson  v  United  States, 


613  A.2d  888,  1992  D.C.  App.  LEXIS  213 
(1992). 

—  Carnal  knowledge,  nature  and  elements 

of  offenses. 

Penetration  by  the  male  organ  is  necessary  to 
constitute  the  crime  of  rape  or  carnal  knowl- 
edge, but  full  penetration  is  not  necessary; 
penetration  only  of  the  labia  of  the  female 
organ  being  sufficient.  Holmes  v.  U.S.,  171  F.2d 
1022,  1948  U.S.  App.  LEXIS  2938  (C.A.D.C. 
1948). 

Penetration  is  essential  element  of  crime  of 
carnal  knowledge.  D.C.  Code  1981,  §  22-2801 
(repealed).  Graham  v.  United  States,  746  A.2d 
289,  2000  D.C.  App.  LEXIS  30  (2000). 

The  slightest  penetration  is  sufficient  to  sus- 
tain a  conviction  for  carnal  knowledge.  D.C. 
Code  1981,  §  22-2801  (repealed).  Graham  v. 
United  States,  746  A.2d  289,  2000  D.C.  App. 
LEXIS  30  (2000). 

Any  labial  penetration,  however  slight,  con- 
stitutes sexual  intercourse.  Greene  v.  United 
States,  571  A.2d  218,  1990  D.C.  App.  LEXIS  52 
(1990). 

Slightest  penetration  is  sufficient  to  sustain 
conviction  of  carnal  knowledge  and  there  is  no 
requirement  of  penetration  through  vaginal 
canal  beyond  hymen.  D.C.  Code  §  22-2801.  In 
re  J.W.Y.,  363  A.2d  674,  1976  D.C.  App.  LEXIS 
361  (1976). 

Although  penetration  of  victim's  sexual  or- 
gans is  an  essential  element  of  the  crime  of 
carnal  knowledge,  Government  need  not  prove 
full  penetration  since  the  offense  is  committed 
if  the  male  organ  enters  only  the  labia  of  the 
female  organs.  D.C.  Code  §  22-2801.  Wilhams 
V  United  States,  357  A.2d  865,  1976  D.C.  App. 
LEXIS  287  (1976). 

—  Force,  nature  and  elements  of  offenses. 

In  rape  prosecution,  Government  was  not 
required  to  establish  that  acts  of  sexual  inter- 
course were  forcibly  consummated;  it  was 
enough  that  victims  were  shown  to  have  had  at 
that  time  reasonable  belief  induced  by  threats 
that  they  faced  death  or  serious  bodily  harm. 
D.C.  Code  §  22-2801.  Arnold  v  United  States, 
358  A.2d  335,  1976  D.C.  App.  LEXIS  534 
(1976). 

—  In  general. 

The  legal  term  "rape"  refers  to  the  unlawful 
carnal  knowledge  of  a  woman  by  a  man  forcibly 
and  against  her  will.  United  States  v.  Bailey, 
585  R2d  1087,  1978  U.S.  App.  LEXIS  10218 
(C.A.D.C.  1978),  reversed  by  444  U.S.  394,  100 
S.  Ct.  624,  62  L.  Ed.  2d  575,  1980  U.S.  LEXIS 
69  (1980). 

In  a  rape  case  the  prosecution  must  establish 
the  fact  of  sexual  intercourse  (that  is,  penetra- 
tion of  the  female  sexual  organ  by  the  sexual 
organ  of  the  male),  forcibly  and  against  the  will 
of  the  complainant.  United  States  v.  Bryant, 
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420  F.2d  1327,  1969  U.S.  App.  LEXIS  9743 
(C.A.D.C.  1969). 

In  order  to  convict  for  rape,  jury  has  to  find 
that  defendant  had  sexual  intercourse  with 
complaining  witness,  and  act  was  committed 
forcibly  and  against  her  will.  D.C.  Code  1981, 
§  22-2801.  Greene  v.  United  States,  571  A. 2d 
218,  1990  D.C.  App.  LEXIS  52  (1990). 

Elements  necessary  to  establish  offense  of 
common-law  rape  are  sexual  intercourse  with  a 
female,  committed  forcibly  and  against  her  will. 
D.C.  Code  §  22-2801.  Ballard  v.  United  States, 
430  A.2d  483,  1981  D.C.  App.  LEXIS  243 
(1981). 

Prohibition  against  common-law  rape  is  in- 
tended to  protect  females  capable  of  giving 
consent  from  forcible  sexual  intercourse.  D.C. 
Code  §  22-2801.  Ballard  v.  United  States,  430 
A.2d  483,  1981  D.C.  App.  LEXIS  243  (1981). 

Two  elements  of  offense  of  rape  are  sexual 
penetration  of  victim  and  that  that  penetration 
was  against  her  will.  D.C.  Code  §  22-2801. 
Smothers  v.  United  States,  403  A.2d  306,  1979 
D.C.  App.  LEXIS  397  (1979). 

—  Intent,  nature  and  elements  of  offenses. 

Specific  intent  is  not  an  element  of  rape  even 
though  it  is  an  element  of  lesser  included  of- 
fense of  assault  with  intent  to  commit  rape. 
D.C.  Code  §  22-2801.  United  States  v.  Thorn- 
ton, 498  F.2d  749,  1974  U.S.  App.  LEXIS  8356 
(C.A.D.C.  1974). 

Specific  intent  to  commit  rape  is  not  required 
to  warrant  conviction  thereof.  D.C.  Code  1940, 
§  22-2801.  McGuinn  v.  U.S.,  191  F.2d  477,  1951 
U.S.  App.  LEXIS  2575  (C.A.D.C.  1951). 

—  Merger,  nature  and  elements  of  of- 
fenses. 

Defendant's  convictions  for  assault  with  a 
dangerous  weapon  and  first-degree  sexual 
abuse  did  not  merge  under  Double  Jeopardy 
Clause,  as  each  conviction  required  an  element 
the  other  did  not;  sexual  assault  statute  re- 
quired a  "sexual  act,"  which  was  not  required 
for  a  conviction  of  assault  with  a  deadly 
weapon,  and  the  assault  with  a  deadly  weapon 
statute  required  use  of  a  "dangerous  weapon," 
which  the  sexual  assault  statute  did  not  re- 
quire. Scott  V.  United  States,  953  A.2d  1082, 
2008  D.C.  App.  LEXIS  379  (2008). 

Each  of  defendant's  and  codefendant's  two 
convictions  for  kidnapping  and  first-degree  sex- 
ual abuse  did  not  merge  for  double  jeopardy 
purposes;  each  offense  had  at  least  one  element 
that  the  other  did  not  have.  Bryant  v.  United 
States,  859  A.2d  1093,  2004  D.C.  App.  LEXIS 
526  (2004). 

Persons  liable. 

Criminal  liability  for  aiding  and  abetting 
carnal  knowledge  may  not  attach  merely  for 
accused's  presence  during  commission  of  un- 
lawful coitus.  D.C.  Code  §§  22-105,  22-2801.  In 


re  J.W.Y.,  363  A.2d  674,  1976  D.C.  App.  LEXIS 
361  (1976). 

Physical  presence  at  time  of  rape  is  not 
essential  to  conviction  of  aiding  and  abetting 
rape.  Barnes  v.  United  States,  381  F.2d  263, 
1967  U.S.  App.  LEXIS  6016  (C.A.D.C.  1967). 

Persons  on  whom  offense  may  be  commit- 
ted. 

Even  women  of  easy  virtue  may  be  victims  of 
rape,  and  they  deserve  the  full  protection  of  the 
law.  United  States  v.  Saunders,  736  F.  Supp. 
698,  1990  U.S.  Dist.  LEXIS  5594  (1990). 

In  proscribing  rape,  the  law  makes  no  dis- 
tinction based  on  an  alleged  victim's  virtue  or 
lack  of  virtue  and  it  matters  not  whether  rape 
victim  has  chosen  in  life  to  follow  Mother  Tere- 
sa's inspiring  example  or  the  less  uplifting 
examples  of  Catherine  the  Great  or  Polly  Adler. 
United  States  v.  Saunders,  736  F.  Supp.  698, 
1990  U.S.  Dist.  LEXIS  5594  (1990). 

Pleas. 

Government  did  not  breach  plea  agreement 
by  submitting  17-page  memorandum  in  aid  of 
sentencing  which  described  the  underlying 
facts  of  sexual  abuse  with  which  defendant  was 
charged,  defendant's  history,  and  the  effects  of 
the  crime  on  the  victim,  even  though  memoran- 
dum allegedly  went  well  beyond  what  govern- 
ment was  expected  to  do  to  meet  its  bargain, 
where  government  recommended  a  term  of  five 
to  fifteen  years  of  incarceration,  as  agreed; 
government's  description  of  the  alleged  events 
was  presented  to  ensure  that  defendant  re- 
ceived the  maximum  amount  of  incarceration 
plea  agreement  would  allow,  and  government 
did  not  actively  pursue  a  longer  sentence  than 
plea  agreement  warranted.  Louis  v.  United 
States,  862  A.2d  925,  2004  D.C.  App.  LEXIS 
633  (2004). 

Defendant's  guilty  pleas  to  first-degree  sex- 
ual abuse  and  kidnapping  were  knowingly  and 
voluntarily  made,  where  defendant  initiated 
the  plea  negotiations  after  being  moved  by  the 
victim's  trial  testimony,  defendant  told  the 
court  he  had  sufficient  opportunity  to  discuss 
an  insanity  defense  with  his  lawyer  and  that  he 
did  not  intend  to  pursue  it,  and  defendant 
cogently  told  the  court  that  his  reason  for  the 
pleas  was  that  he  did  not  want  to  put  the  victim 
through  any  more  humiliation.  Kyle  v.  United 
States,  759  A.2d  192,  2000  D.C.  App.  LEXIS 
215  (2000),  writ  of  certiorari  denied  by  531  U.S. 
1100,  121  S.  Ct.  834,  148  L.  Ed.  2d  716,  2001 
U.S.  LEXIS  569,  69  U.S.L.W.  3458  (2001). 

Sufficient  factual  basis  existed  for  trial 
court's  accepting  guilty  plea  to  first-degree  sex- 
ual abuse,  entered  after  defendant  heard  trial 
testimony  of  victim;  victim's  testimony  would 
be  sufficient  by  itself  to  convict,  and  defendant 
stated  during  the  plea  colloquy  that  he  knew 
the  victim  was  not  lying  and  that  he  agreed 
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with  her  testimony.  Kyle  v.  United  States,  759 
A.2d  192,  2000  D.C.  App.  LEXIS  215  (2000), 
writ  of  certiorari  denied  by  531  U.S.  1100,  121 
S.  Ct.  834,  148  L.  Ed.  2d  716,  2001  U.S.  LEXIS 
569,  69  U.S.L.W.  3458  (2001). 

Defendant's  motion  to  withdraw  pre-sen- 
tence guilty  pleas  to  first-degree  sexual  abuse 
and  kidnapping  should  not  have  been  granted 
on  ground  it  would  be  "fair  and  just,"  where 
defendant  never  asserted  his  legal  innocence, 
government  would  have  been  prejudiced  if  the 
motion  were  granted,  in  that  it  was  presented 
in  the  middle  of  trial,  and  defendant  received 
effective  assistance  of  counsel.  Kyle  v.  United 
States,  759  A.2d  192,  2000  D.C.  App.  LEXIS 
215  (2000),  writ  of  certiorari  denied  by  531  U.S. 
1100,  121  S.  Ct.  834,  148  L.  Ed.  2d  716,  2001 
U.S.  LEXIS  569,  69  U.S.L.W.  3458  (2001). 

Trial  court,  in  prosecution  for  armed  robbery, 
kidnapping,  and  sexual  abuse,  did  not  violate 
defendant's  and  codefendant's  Sixth  Amend- 
ment right  of  confrontation  by  limiting  defen- 
dant's and  codefendant's  cross-examination  of 
witness  concerning  witness's  mental  state  to 
date  charged  offenses  occurred  and  during  any 
other  time  about  witness  might  have  testified; 
evidence  of  witness's  mental  condition  at  an- 
other time  in  his  life  was  not  relevant  to  wit- 
ness's perception  of  events  on  the  night  offenses 
occurred.  Bryant  v.  United  States,  859  A.2d 
1093,  2004  D.C.  App.  LEXIS  526  (2004). 

Presumptions  and  burden  of  proof. 

On  charge  of  assault  with  intent  to  commit 
rape,  defendant's  intent  may  be  inferred  from 
conduct.  D.C.  Code  §  22-501.  Higgins  v.  United 
States,  401  F.2d  396,  1968  U.S.  App.  LEXIS 
6310  (C.A.D.C.  1968). 

In  prosecution  for  rape  and  robbery,  the  de- 
fendant did  not  have  the  obligation  of  making 
out  a  complete  defense.  McKenzie  v.  U.S.,  126 
F.2d  533,  1942  U.S.  App.  LEXIS  4206  (1942). 

In  rape  prosecution.  Government  was  not 
required  to  establish  that  acts  of  sexual  inter- 
course were  forcibly  consummated;  it  was 
enough  that  victims  were  shown  to  have  had  at 
that  time  reasonable  belief  induced  by  threats 
that  they  faced  death  or  serious  bodily  harm. 
D.C.  Code  §  22-2801.  Arnold  v  United  States, 
358  A.2d  335,  1976  D.C.  App.  LEXIS  534 
(1976). 

Purposes  and  legislative  intent. 

Societal  interests  which  Congress  sought  to 
protect  by  enactment  of  provisions  penalizing 
felony-murder  and  rape  are  separate  and  dis- 
tinct; rape  statute  is  to  protect  women  from 
sexual  assault  while  felony-murder  statute 
purports  to  protect  human  life  by  permitting 
jury  to  infer  requisite  intent  from  fact  that 
felony  was  committed.  D.C.  Code  §§  22-2401, 
22-2801.  Whalen  v  United  States,  379  A.2d 
1152,  1977  D.C.  App.  LEXIS  269  (1977),  re- 


versed by  445  U.S.  684,  100  S.  Ct.  1432,  63  L. 
Ed.  2d  715,  1980  U.S.  LEXIS  15  (1980). 

Questions  of  law  and  fact. 

Credit  cards  found  in  automobile,  belonging 
to  companion  of  rape  victim,  provided  enough 
corroboration  to  allow  jury  to  consider  case 
against  defendant.  United  States  v.  Gambrill, 
449  F.2d  1148,  1971  U.S.  App.  LEXIS  8716 
(C.A.D.C.  1971). 

Circumstantial  evidence  that  defendant  was 
attacker  justified  submitting  rape  case  to  jury 
notwithstanding  that  80-year-old  victim  was 
unable  to  identify  defendant  as  assailant. 
Clemens  v  United  States,  314  F.2d  278,  1963 
U.S.  App.  LEXIS  6274  (C.A.D.C.  1963),  writ  of 
certiorari  denied  by  374  U.S.  845,  83  S.  Ct. 
1906,  10  L.  Ed.  2d  1066,  1963  U.S.  LEXIS  1148 
(1963),  writ  of  certiorari  denied  by  386  U.S. 
921,  87  S.  Ct.  888,  17  L.  Ed.  2d  793,  1967  U.S. 
LEXIS  2382  (1967). 

Question  of  whether  testimony  of  complain- 
ing witness  made  out  a  case  of  rape  was  one  of 
law.  Farrar  v.  U.S.,  275  F.2d  868,  1959  U.S. 
App.  LEXIS  2908  (C.A.D.C.  1959). 

In  rape  prosecution,  issue  of  voluntariness  of 
confessions  was  for  jury  to  determine.  D.C. 
Code  1951,  §  22-2801.  De  Lorenzo  v  U.S.,  219 
F.2d  506,  1955  U.S.  App.  LEXIS  2935  (C.A.D.C. 
1955). 

In  prosecution  for  carnally  knowing  a  female 
child,  evidence  upon  question  of  defendant's 
guilt  was  for  jury.  Fed. Rules  Crim.Proc.  rule 
52(b),  18  U.S.C.;  D.C.  Code  1951,  §  22-2801. 
Crawford  v  U.S.,  198  F.2d  976,  1952  U.S.  App. 
LEXIS  3266  (C.A.D.C.  1952). 

Where  there  is  evidence  upon  which  it  could 
be  concluded  that  a  confession  is  voluntary,  the 
confession  is  to  go  to  the  jury  under  proper 
instructions.  Catoe  v.  U.S.,  131  F.2d  16,  1942 
U.S.  App.  LEXIS  2695  (1942). 

In  prosecution  for  rape  and  robbery,  where 
pistol  which  victim  stated  assailant  used,  cloth- 
ing which  she  said  he  had  stolen  and  money 
which  he  had  taken  were  not  found  in  posses- 
sion of  defendant,  neighbors  testified  to  good 
character  of  defendant  and  to  his  having  a 
night  job  at  which  he  worked  regularly,  and 
thorough  examination  by  police  failed  to  shake 
statement  of  defendant  that  he  had  never  seen 
the  prosecuting  witness  before,  such  circum- 
stances were  important  enough  to  be  called  to 
the  attention  of  the  jury  to  be  weighed  together 
with  evidence  in  support  of  legal  presumption 
of  innocence.  McKenzie  v  U.S.,  126  F.2d  533, 
1942  U.S.  App.  LEXIS  4206  (1942). 

Sentence  of  life  without  parole  for  first-de- 
gree sexual  abuse,  imposed  under  statute  al- 
lowing court  to  increase  life  sentence  to  life 
without  parole  for  certain  sex  crimes  if  victim 
sustained  serious  bodily  injury  as  result  of 
offense,  did  not  violate  Apprendi,  where  jury 
also  returned  conviction  for  second-degree  mur- 
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der,  finding  as  an  essential  element  that  victim 
suffered  injuries  from  which  she  died,  and  thus 
necessarily  made  corollary  finding  that  victim's 
injuries  involved  a  substantial  risk  of  death  so 
as  to  satisfy  definition  of  "serious  injury."  Jones 
V.  United  States,  828  A.2d  169,  2003  D.C.  App. 
LEXIS  434  (2003),  writ  of  certiorari  denied  by 
540  U.S.  1166,  124  S.  Ct.  1182,  157  L.  Ed.  2d 
1214,  2004  U.S.  LEXIS  915,  72  U.S.L.W.  3487 
(2004). 

Evidence,  including  testimony  of  police  offi- 
cer as  to  what  rape  victim  said  at  scene  of 
crime,  testimony  of  nurse  and  physician  who 
examined  and  talked  with  victim  at  hospital, 
and  testimony  of  two  witnesses  who  partici- 
pated in  crime  but  who  testified  for  the  Govern- 
ment, was  sufficient  for  jury  in  prosecution  on 
charges  of  rape  and  felony-murder.  D.C.  Code 
1981,  §§  22-2401,  22-2801.  Leasure  v.  United 
States,  458  A.2d  726,  1983  D.C.  App.  LEXIS 
337  (1983). 

In  prosecution  for  rape  while  armed  and 
sodomy,  trial  court  properly  denied  motion  for 
acquittal,  although  identification  of  defendant 
by  an  accomplice  was  uncorroborated.  D.C. 
Code  §§  22-2801,  22-3202,  22-3502.  Sellman  v. 
United  States,  386  A.2d  303,  1978  D.C.  App. 
LEXIS  514  (1978). 

Evidence  tending  to  establish  that  murder 
victim  had  been  forcibly  raped  and  that  defen- 
dant had  been  in  the  victim's  room  at  the 
approximate  time  of  the  events  giving  rise  to 
the  charges  was  sufficient  to  warrant  trial 
court's  submission  to  jury  of  questions  whether 
defendant  was  guilty  of  felony-murder  and 
rape.  D.C.  Code  §§  22-2401,  22-2801.  Whalen  v. 
United  States,  379  A.2d  1152,  1977  D.C.  App. 
LEXIS  269  (1977),  reversed  by  445  U.S.  684, 
100  S.  Ct.  1432,  63  L.  Ed.  2d  715,  1980  U.S. 
LEXIS  15  (1980). 

Evidence  tending  to  establish  that  murder 
victim  had  been  forcibly  raped  and  that  defen- 
dant had  been  in  the  victim's  room  at  the 
approximate  time  of  the  events  giving  rise  to 
the  charges  was  sufficient  to  warrant  trial 
court's  submission  to  jury  of  questions  whether 
defendant  was  guilty  of  felony-murder  and 
rape.  D.C.  Code  §§  22-2401,  22-2801.  Whalen  v. 
United  States,  379  A.2d  1152,  1977  D.C.  App. 
LEXIS  269  (1977),  reversed  by  445  U.S.  684, 
100  S.  Ct.  1432,  63  L.  Ed.  2d  715,  1980  U.S. 
LEXIS  15  (1980). 

Review. 

By  pleading  guilty  to  first-degree  sexual 
abuse  and  kidnapping,  defendant  waived  ap- 
pellate review  of  contention  that  the  trial  court 
erred  in  refusing  to  grant  a  continuance  to 
permit  defense  counsel  to  prepare  adequately 
for  trial  and  to  allow  defendant  to  consider  a 
"combination"  plea  offer  made  by  the  govern- 
ment four  days  before  the  trial  date.  Kyle  v. 
United  States,  759  A.2d  192,  2000  D.C.  App. 


LEXIS  215  (2000),  writ  of  certiorari  denied  by 
531  U.S.  1100, 121  S.  Ct.  834, 148  L.  Ed.  2d  716, 
2001  U.S.  LEXIS  569,  69  U.S.L.W.  3458  (2001). 

Though  on  interlocutory  appeal  from  trial 
court's  ruling  that  victim's  statement  to  police 
officer  and  nurse  that  she  had  been  raped  was 
inadmissible,  the  Court  of  Appeals  reversed, 
ordinary  principles  of  "law  of  the  case"  did  not 
apply  and  ruling  on  interlocutory  appeal  did 
not  affect  right  of  defendant,  in  subsequent 
appeal  from  judgment  of  conviction,  to  claim  as 
error  reversal  by  trial  court  on  remand  of  ruling 
appealed  from  during  trial.  D.C.  Code 
1981,§§  22-2801,  23-104(d,  e).  Leasure  v. 
United  States,  458  A.2d  726,  1983  D.C.  App. 
LEXIS  337  (1983). 

Validity. 

Trial  court,  in  1975,  the  year  in  which  defen- 
dant was  found  to  have  committed  rape,  was 
required  to  instruct  jury  that  an  accused  could 
not  be  convicted  of  rape  without  some  evidence, 
direct  or  circumstantial,  which  corroborated 
victim's  testimony,  and  retroactive  application 
of  rule  that  corroboration  be  abolished  as  a 
requirement  to  conviction  of  rape  to  an  offense 
defendant  was  charged  to  have  committed  one 
year  earlier  had  effect  of  imposing  an  ex  post 
facto  rule  and  was  unconstitutional.  Bowyer  v. 
United  States,  422  A.2d  973,  1980  D.C.  App. 
LEXIS  385  (1980). 

Weight  and  sufficiency  of  evidence. 

—  Armed  perpetrator,  weight  and  suffi- 
ciency of  evidence. 

"Armed"  element  required  for  armed  rape 
conviction  was  established  by  evidence  that 
defendant  had  previously  used  hot  clothes  iron 
to  burn  victim's  breasts  and  abdomen  and  that 
victim  feared  additional  bodily  harm  if  she 
refused  to  comply  with  defendant's  orders  to 
have  sexual  intercourse,  even  though  defen- 
dant did  not  demand  sex  from  victim  before  or 
immediately  after  assaulting  victim  with  iron 
and  did  not  reach  for  or  mention  iron  during 
rape.  D.C.  Code  1981,  §  22-3202(a).  Johnson  v. 
United  States,  613  A.2d  888,  1992  D.C.  App. 
LEXIS  213  (1992). 

To  obtain  conviction  for  armed  rape  when 
instrument  is  not  per  se  dangerous  weapon, 
government  must  show  something  more  than 
mere  presence  of  weapon.  Johnson  v.  United 
States,  613  A.2d  888,  1992  D.C.  App.  LEXIS 
213  (1992). 

Although  no  direct  evidence  was  introduced 
in  rape  case  to  establish  that  defendant  was  in 
fact  armed  with  dangerous  weapon  during  in- 
cident, complainant's  insistence  that  defendant 
did  have  a  knife  permitted  trial  court  and  jury 
to  find  that  he  did,  and  thus  permitted  convic- 
tion for  armed  rape,  under  rule  that  reasonable 
inferences  must  be  drawn  in  favor  of  the  gov- 
ernment. D.C.  Code  1981,  §§  22-2801,  22-2901, 
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22-3202.  Boyd  v.  United  States,  473  A.2d  828, 
1984  D.C.  App.  LEXIS  328  (1984). 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  of  six  counts  of  armed  kidnap- 
ping, five  counts  of  armed  rape,  two  counts  of 
armed  robbery,  and  one  count  each  of  assault 
with  a  deadly  weapon  and  armed  assault  with 
intent  to  commit  sodomy.  D.C.  Code  §§  22-502, 
22-2101,  22-2801,  22-2901,  22-3202,  22-3502. 
Davis  V.  United  States,  367  A.2d  1254,  1976 
D.C.  App.  LEXIS  448  (1976),  writ  of  certiorari 
denied  by  434  U.S.  847,  98  S.  Ct.  154,  54  L.  Ed. 
2d  114,  1977  U.S.  LEXIS  3112  (1977). 

—  Carnal  knowledge,  weight  and  suffi- 
ciency of  evidence. 

Complaining  witness'  reference  to  "when  he 
was  already  inside  of  me"  was  sufficient  to 
prove  element  of  sexual  penetration  necessary 
for  rape  conviction.  (Per  Reid,  J.,  with  two 
Judges  concurring.)  D.C.  Code  1981,  §  22- 
3202;  §  22-2801  (repealed).  Bolanos  v.  United 
States,  718  A.2d  532,  1998  D.C.  App.  LEXIS 
186  (1998). 

Direct  medical  evidence  of  penetration  is  not 
required  for  conviction  of  carnal  knowledge; 
penetration  of  the  female  organs  may  be  proved 
by  circumstantial  evidence.  D.C.  Code  §  22- 
2801.  Williams  v.  United  States,  357  A.2d  865, 
1976  D.C.  App.  LEXIS  287  (1976). 

Though  penetration  is  an  essential  element 
of  offense  of  rape,  it  may  be  proven  by  circum- 
stantial evidence  and  direct  medical  testimony 
on  subject  is  not  required.  United  States  v. 
Fuller,  243  F.  Supp.  203,  1965  U.S.  Dist.  LEXIS 
9004  (D.D.C1965). 

—  Corroboration  of  victim,  weight  and 

sufficiency  of  evidence. 

With  respect  to  the  corpus  delicti  of  a  sex 
offense,  it  is  not  always  necessary  to  introduce 
independent  evidence  to  corroborate  each  and 
every  element  of  the  offense;  rather,  indepen- 
dent corroborative  evidence  will  be  regarded  as 
sufficient  when  it  would  permit  the  jury  to 
conclude  beyond  a  reasonable  doubt  that  the 
complainant's  account  of  the  crime  was  not  a 
fabrication.  United  States  v.  Wiley,  492  F.2d 
547,  1973  U.S.  App.  LEXIS  7557  (C.A.D.C. 
1973). 

Judicially  created  rule  requiring  corrobora- 
tion in  prosecution  for  sex  offenses  is  abolished 
entirely,  regardless  of  sex  or  age  of  victim  or 
perpetrator.  Gary  v.  United  States,  499  A. 2d 
815,  1985  D.C.  App.  LEXIS  520  (1985),  writ  of 
certiorari  denied  by  475  U.S.  1086,  106  S.  Ct. 
1470,  89  L.  Ed.  2d  725,  1986  U.S.  LEXIS  936, 
54  U.S.L.W.  3630  (1986),  writ  of  certiorari  de- 
nied by  477  U.S.  906,  106  S.  Ct.  3279,  91  L.  Ed. 
2d  568,  1986  U.S.  LEXIS  2180,  54  U.S.L.W. 
3840  (1986). 

Where  corroboration  rule  was  still  in  force  in 
the  District  of  Columbia  at  the  time  of  defen- 


dant's trial  for  rape,  the  corroboration  rule 
applied  both  in  the  trial  court  and  on  appeal. 
D.C.  Code  §  22-2801.  Davis  v.  United  States, 
370  A.2d  1337,  1977  D.C.  App.  LEXIS  431 
(1977),  writ  of  certiorari  denied  by  434  U.S. 
853,  98  S.  Ct.  168,  54  L.  Ed.  2d  123,  1977  U.S. 
LEXIS  3184  (1977). 

Under  the  corroboration  rule  formerly  in  ef- 
fect in  the  District  of  Columbia,  it  was  not 
necessary  that  every  element  of  the  corpus 
delicti  be  corroborated;  the  amount  of  corrobo- 
ration depended  on  the  circumstances  of  each 
case.  Davis  v.  United  States,  370  A.2d  1337, 
1977  D.C.  App.  LEXIS  431  (1977),  writ  of 
certiorari  denied  by  434  U.S.  853,  98  S.  Ct.  168, 
54  L.  Ed.  2d  123,  1977  U.S.  LEXIS  3184  (1977). 

Requirement  of  corroboration  of  rape  victim's 
testimony  serves  no  legitimate  purpose;  victim 
of  rape  and  other  sex-related  offenses  is  not  so 
presumptively  lacking  in  credence  that  corrob- 
oration of  her  testimony  is  required  to  with- 
stand motion  for  judgment  of  acquittal.  D.C. 
Code  §§  ll-721(e),  22-2801,  49-301;  U.S.  Const, 
art.  3,  §  3.  Arnold  v.  United  States,  358  A. 2d 
335,  1976  D.C.  App.  LEXIS  534  (1976). 

—  Force,  weight  and  sufficiency  of  evi- 
dence. 

In  rape  prosecution,  testimony  of  complain- 
ing witness  and  the  circumstantial  evidence 
supporting  it,  which  were  sufficient  to  show 
that  the  intercourse  occurred  and  took  place  by 
force  and  against  her  will  in  the  sense  that  her 
resistance  was  overcome  by  physical  force  and 
threats  which  put  her  in  fear  of  her  life,  sus- 
tained jury's  implicit  finding  that  the  act  was 
without  the  "consent"  of  the  complaining  wit- 
ness. Ewing  V.  U.S.,  135  F.2d  633,  1942  U.S. 
App.  LEXIS  2445  (1942). 

Evidence  did  not  support  affirmative  defense 
consent  instruction  in  prosecution  for  first- 
degree  sexual  assault,  which  placed  the  burden 
of  persuasion  on  defendant  to  prove  consent  by 
a  preponderance  of  the  evidence;  defendant's 
defense  at  trial  was  limited  to  denying  victim's 
claim  that  he  forced  her  to  perform  sexual  acts 
by  threatening  her  with  a  pistol,  and  that 
victim,  who  was  a  prostitute,  participated  in 
their  sexual  encounter  without  coercion  on  his 
part,  in  exchange  for  cash,  and  then  fabricated 
her  accusation  of  a  forcible  sexual  assault  to 
exact  revenge  for  defendant's  refusal  to  pay  her 
for  all  the  sexual  services  he  enjoyed,  and 
defendant  never  claimed  that  victim  was  a 
willing  participant  despite  his  having  held  her 
at  gunpoint,  nor  was  there  any  evidence  to 
support  such  a  claim.  Hatch  v.  United  States, 
35  A.3d  1115,  2011  D.C.  App.  LEXIS  682  (2011). 

Evidence  in  rape  prosecution  was  sufficient 
to  show  that  rape  victims  submitted  only  after 
they  were  threatened  with  death  or  serious 
bodily  harm.  D.C.  Code§  22-2801.  Arnold  v. 
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United  States,  358  A.2d  335,  1976  D.C.  App. 
LEXIS  534  (1976). 

—  Identification,  weight  and  sufficiency  of 

evidence. 

In  view  of  fact  that  prosecutrix  in  carnal 
knowledge  prosecution,  positively  identified  de- 
fendant the  day  following  the  crime,  and  fact 
that  her  description  of  event  was  supported  by 
her  prompt  report,  condition  of  her  clothing, 
welts  on  her  neck,  and  her  reported  emotional 
condition,  and  in  view  of  absence  of  evidence 
casting  doubt  on  her  trustworthiness  or  credi- 
bility of  her  testimony  that  she  had  abundant 
and  unfettered  opportunity  to  observe  defen- 
dant prior  to  the  crime,  her  identification  did 
not  require  further  corroboration  because  of 
minimal  danger  of  falsification.  D.C.  Code 
1961,  §  22-2801.  Thomas  v.  United  States,  387 
F.2d  191,  1967  U.S.  App.  LEXIS  6527  (C.A.D.C. 
1967). 

Defendant's  fingerprints  placing  him  at  scene 
of  crime,  his  disputed  confession  placing  him 
there,  and  complainant's  prompt  report  to  po- 
lice were  adequate  corroboration  of  rape  though 
complainant  was  unable  to  identify  defendant 
as  attacker  confronting  her  in  the  dark.  Hughes 
V.  U.S.,  306  F.2d  287,  1962  U.S.  App.  LEXIS 
4654  (C.A.D.C.  1962). 

—  In  generaL 

The  quantum  of  proof  required  in  prosecu- 
tions for  a  sex  offense  will  depend  upon  such 
factors  as  the  age  and  impressionability  of  the 
complainant  and  the  presence  or  absence  of  any 
apparent  motive.  United  States  v.  Wiley,  492 
F.2d  547,  1973  U.S.  App.  LEXIS  7557  (C.A.D.C. 
1973). 

Every  case  involving  an  alleged  rape  must  be 
evaluated  on  its  own  merits,  and  no  magical 
quantitative  balancing  test  utilizing  a  "check- 
list of  factors"  is  either  appropriate  or  workable. 
United  States  v.  Jones,  477  F.2d  1213,  1973 
U.S.  App.  LEXIS  11120  (C.A.D.C.  1973). 

Jury  could  have  found  defendant  not  guilty  of 
rape  if  it  determined  either  that  government 
did  not  prove  that  act  was  accomplished  by 
force  or  that  defendant  proved,  by  preponder- 
ance of  the  evidence,  that  complainant  con- 
sented to  sexual  act.  D.C.  Code  1981,  §  22- 
4101(4).  Russell  v.  United  States,  698  A.2d 
1007,  1997  D.C.  App.  LEXIS  178  (1997). 


Evidence,  which  included  defendant's  re- 
peated and  escalating  threats,  defendant's  forc- 
ing victim  to  commit  sodomy,  victim's  ultimate 
escape,  and  victim's  reactions  after  escape,  sup- 
ported jury  conclusion  that  victim  feared  for 
her  life  in  prosecution  for  assault  with  intent  to 
commit  rape  while  armed.  D.C.  Code  1981, 
§§  22-501,  22-3202.  Glascoe  v.  United  States, 
514  A.2d  455,  1986  D.C.  App.  LEXIS  409 
(1986). 

Conviction  for  rape  was  amply  supported  by 
evidence  that  sperm  was  found  in  victim's  va- 
gina and  other  circumstances  showing  that 
defendant  was  responsible.  D.C.  Code  §  22- 
2801.  Smothers  v.  United  States,  403  A.2d  306, 
1979  D.C.  App.  LEXIS  397  (1979). 

Absence  of  defendant's  pubic  hair  at  scene  of 
alleged  rape  was  not  indicative  of  innocence; 
evidence  showed  that  defendant  had  left  his 
trousers  on  and  simply  opened  his  zipper  to 
have  intercourse  and  thus  presence  or  absence 
of  his  pubic  hair  on  victim's  sheet,  panties,  or 
person  in  that  context  was  insignificant  with 
respect  to  issue  of  his  presence  on  night  of  rape. 
D.C.  Code  §  22-2801.  Smith  v.  United  States, 
363  A.2d  667,  1976  D.C.  App.  LEXIS  378 
(1976). 

—  Testimony  or  statement  of  accused, 
weight  and  sufficiency  of  evidence. 

Trial  court  did  not  abuse  its  discretion,  in 
first-degree  sexual  abuse  prosecution  in  which 
defendants  maintained  that  their  sexual  acts 
with  alleged  victim  were  consensual,  in  limit- 
ing cross-examination  of  alleged  victim  con- 
cerning her  "common  practices"  as  a  prostitute 
in  order  to  show  her  purported  motive  to  fabri- 
cate what  actually  took  place,  i.e.,  protecting 
another  individual  who  fled  the  scene  from 
pandering  charges;  desired  cross-examination 
may  well  have  violated  Rape  Shield  Law,  and 
defendants  had  other  opportunities  to  explore 
alleged  victim's  bias  within  confines  of  trial 
court's  limitations.  Kaliku  v.  United  States,  994 
A.2d  765,  2010  D.C.  App.  LEXIS  261  (2010). 

In  prosecution  for  rape,  evidence  was  suffi- 
cient to  support  trial  court's  conclusion  that 
defendant's  testimony  concerning  alleged  coer- 
cive remarks  by  police  was  not  to  be  believed, 
since  defendant  clearly  had  interest  in  out- 
come. D.C.  Code  1981,  §§  22-2801,  22-3202. 
Staton  V.  United  States,  466  A.2d  1245,  1983 
D.C.  App.  LEXIS  497  (1983). 


§  22-3003.  Second  degree  sexual  abuse. 

A  person  shall  be  imprisoned  for  not  more  than  20  years  and  may  be  fined  in 
an  amount  not  to  exceed  $200,000,  if  that  person  engages  in  or  causes  another 
person  to  engage  in  or  submit  to  a  sexual  act  in  the  following  manner: 

(1)  By  threatening  or  placing  that  other  person  in  reasonable  fear  (other 
than  by  threatening  or  placing  that  other  person  in  reasonable  fear  that  any 
person  will  be  subjected  to  death,  bodily  injury,  or  kidnapping);  or 
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(2)  Where  the  person  knows  or  has  reason  to  know  that  the  other  person 

is: 

(A)  Incapable  of  appraising  the  nature  of  the  conduct; 

(B)  Incapable  of  declining  participation  in  that  sexual  act;  or 

(C)  Incapable  of  communicating  unwillingness  to  engage  in  that  sexual 

act. 

(May  23,  1995,  D.C.  Law  10-257,  §  202,  42  DCR  53;  June  3,  1997,  D.C.  Law 
11-275,  §  13(b),  44  DCR  1408.) 


Cross  references.  —  Sentencing,  super- 
vised release,  and  good  time  credit  for  felonies 
under  this  section  committed  on  or  after  August 
5,  2000,  see  §  24-403.01. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-3007  and  22-2010. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
4103. 


Legislative  history  of  Law  10-257.  —  For 

legislative  history  of  D.C.  Law  10-257,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3001. 

Legislative  history  of  Law  11-275.  —  For 

legislative  history  of  D.C.  Law  11-275,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3002. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 

Competency  examination. 

Consent. 

Force. 

In  general. 

Questions  of  law  or  fact. 
Review. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

In  assessing  credibility  of  a  mentally  re- 
tarded rape  prosecutrix  a  jury  may  be  aided  in 
its  task  by  the  results  of  a  psychiatric  exami- 
nation, even  when  such  examination  is  not 
necessary  to  the  judge's  determination  of  com- 
petency United  States  v  Benn,  476  F.2d  1127, 
1972  U.S.  App.  LEXIS  6483  (C.A.D.C.  1972). 

Competency  examination. 

Whether  a  psychiatric  examination  of  a  men- 
tally retarded  rape  prosecutrix  should  be  or- 
dered to  aid  the  jury  in  assessing  credibility  is  a 
judgment,  involving  a  balancing  of  need 
against  dangers,  which  is  committed  to  the 
discretion  of  the  trial  judge.  United  States  v. 
Benn,  476  F2d  1127,  1972  U.S.  App.  LEXIS 
6483  (C.A.D.C.  1972). 

Consent. 

Where  offense  involves  a  female  child  under 
16  years  of  age,  only  remaining  element  of 
corpus  delicti  is  penetration,  for  when  a  child 
under  the  age  of  consent  is  involved  the  law 
conclusively  presumes  force  and  the  question  of 
consent  is  immaterial.  D.C.  Code  §  22-2801. 
United  States  v  Jones,  477  F.2d  1213,  1973 
U.S.  App.  LEXIS  11120  (C.A.D.C.  1973). 

Force. 

Statute  dispensing  with  element  of  "forcibly" 


in  cases  involving  rape  of  child  under  16  years 
of  age  would  be  read  to  apply  in  prosecution  for 
assault  with  intent  to  rape  where  victim  al- 
though 27  years  of  age  had  mind  of  child  of 
about  7  years  old.  D.C.  Code  §§  22-501,  22- 
2801.  United  States  v  Medley  452  F.2d  1325, 

1971  U.S.  App.  LEXIS  6916  (C.A.D.C.  1971). 

In  general. 

Generally,  sexual  assault  charges  by  men- 
tally abnormal  girl  should  be  subjected  to  great 
scrutiny  D.C.  Code  §§  22-501,  22-2801,  22- 
3202.  United  States  v  Benn,  476  F.2d  1127, 

1972  U.S.  App.  LEXIS  6483  (C.A.D.C.  1972). 

Questions  of  law  or  fact. 

Competency  of  mentally  retarded  18-year-old 
prosecutrix  to  testify  in  prosecution  for  assault 
with  intent  to  commit  rape  while  armed,  as- 
sault with  a  dangerous  weapon  and  carrying  a 
dangerous  weapon,  was  a  threshold  question  of 
law  committed  to  the  trial  court's  discretion;  it 
remained  for  the  jury,  however,  to  assess  cred- 
ibility of  the  witness  and  the  weight  to  be  given 
her  testimony  D.C.  Code  §§  22-501,  22-502, 
22-3202,  22-3204.  United  States  v  Benn,  476 
F2d  1127,  1972  U.S.  App.  LEXIS  6483 
(C.A.D.C.  1972). 

Mental  retardation  may  be  so  severe,  capa- 
bilities so  impaired  and  the  testimony  so  poten- 
tially prejudicial  that  it  should  be  barred  com- 
pletely by  the  judge;  or  there  may  be  sufficient 
indications  of  a  mentally  retarded  witness'  ca- 
pacity and  of  the  reliability  of  his  testimony 
that  it  should  be  heard  and  assessed  by  the 
jury,  albeit  with  a  cautionary  instruction. 
United  States  v  Benn,  476  F.2d  1127,  1972  U.S. 
App.  LEXIS  6483  (C.A.D.C.  1972). 

Dangers  which  must  be  considered  in  deter- 
mining whether  a  mentally  retarded  rape  pros- 
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ecutrix  is  a  competent  witness  must  also  b,e 
considered  by  the  jury  in  assessing  her  credi- 
bihty,  particularly  since  the  jury's  estimate  of 
the  truthfulness  and  reliability  of  a  given  wit- 
ness may  well  be  determinative  of  guilt  or 
innocence.  United  States  v.  Benn,  476  F.2d 
1127,  1972  U.S.  App.  LEXIS  6483  (C.A.D.C. 
1972). 

Review. 

Where  trial  judge  found  that  prosecutrix,  a 
mentally  retarded  girl  of  18,  demonstrated  an 
understanding  of  her  duty  to  tell  the  truth  and 
a  capability  to  observe  and  remember,  a  com- 
prehensible narrative  emerged  from  her  testi- 
mony, before  allowing  prosecutrix  to  testify  the 
court  noted  a  substantial  corroboration  of  her 
testimony  and  judge  had  benefit  of  testimony  of 
girl's  father  as  to  her  retardation,  the  court's 
determination  of  competency,  without  a  psychi- 
atric examination,  would  not  be  disturbed. 
United  States  v.  Benn,  476  F.2d  1127,  1972  U.S. 
App.  LEXIS  6483  (C.A.D.C.  1972). 

Weight  and  sufficiency  of  evidence. 

Evidence  in  prosecution  for  assault  with  in- 


tent to  rape  27-year-old  female  who  had  men- 
tality of  7-year-old  child  and  who  did  not  testify 
was  insufficient  to  sustain  conviction  on  such 
charge  but  did  sustain  conviction  for  assault. 
United  States  v.  Medley,  452  F.2d  1325,  1971 
U.S.  App.  LEXIS  6916  (C.A.D.C.  1971). 

Evidence  was  sufficient  to  establish  that  vic- 
tim, a  prostitute,  only  engaged  in  sexual  acts 
with  defendant,  a  police  officer,  because  she  had 
a  reasonable  fear  of  being  arrested,  in  support 
of  conviction  for  four  counts  of  second-degree 
sexual  abuse;  defendant  approached  victim 
while  wearing  his  full  police  uniform,  victim 
stated  that  she  thought  she  would  be  arrested, 
that  she  asked  defendant  if  he  was  going  to 
arrest  her,  that  she  repeatedly  stated  that  she 
did  not  want  to  go  upstairs  with  defendant, 
that  defendant  pressured  her  until  she  agreed, 
and  that  when  they  got  upstairs  they  immedi- 
ately undressed  without  discussing  a  price  or 
whether  the  victim  consented.  Way  v.  United 
States,  982  A.2d  1135,  2009  D.C.  App.  LEXIS 
548  (2009). 


§  22-3004.  Third  degree  sexual  abuse. 

A  person  shall  be  imprisoned  for  not  more  than  10  years  and  may  be  fined  in 
an  amount  not  to  exceed  $100,000,  if  that  person  engages  in  or  causes  sexual 
contact  with  or  by  another  person  in  the  following  manner: 

(1)  By  using  force  against  that  other  person; 

(2)  By  threatening  or  placing  that  other  person  in  reasonable  fear  that 
any  person  will  be  subjected  to  death,  bodily  injury,  or  kidnapping; 

(3)  After  rendering  that  person  unconscious;  or 

(4)  After  administering  to  that  person  by  force  or  threat  of  force,  or 
without  the  knowledge  or  permission  of  that  other  person,  a  drug,  intoxicant, 
or  similar  substance  that  substantially  impairs  the  ability  of  that  other  person 
to  appraise  or  control  his  or  her  conduct. 

(May  23,  1995,  D.C.  Law  10-257,  §  203,  42  DCR  53;  June  3,  1997,  D.C.  Law 
11-275,  §  13(c),  44  DCR  1408.) 


Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-3007  and  22-3010. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
4104. 

Legislative  history  of  Law  10-257.  —  For 

legislative  history  of  D.C.  Law  10-257,  see  His- 


torical and  Statutory  Notes  following  §  22- 
3001. 

Legislative  history  of  Law  11-275.  —  For 

legislative  history  of  D.C.  Law  11-275,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3002. 


CASE  NOTES 


Lesser  included  offenses.  §§  22-2801,  22-3501(a).  In  re  CD.,  437  A.2d 

Taking  indecent  liberties  is  lesser  included     171,  1981  D.C.  App.  LEXIS  382  (1981). 
offense  of  carnal  knowledge.  D.C.  Code  1973, 
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§  22-3005.  Fourth  degree  sexual  abuse. 

A  person  shall  be  imprisoned  for  not  more  than  5  years  and,  in  addition,  may 
be  fined  in  an  amount  not  to  exceed  $50,000,  if  that  person  engages  in  or  causes 
sexual  contact  with  or  by  another  person  in  the  following  manner: 

(1)  By  threatening  or  placing  that  other  person  in  reasonable  fear  (other 
than  by  threatening  or  placing  that  other  person  in  reasonable  fear  that  any 
person  will  be  subjected  to  death,  bodily  injury,  or  kidnapping);  or 

(2)  Where  the  person  knows  or  has  reason  to  know  that  the  other  person 

is: 

(A)  Incapable  of  appraising  the  nature  of  the  conduct; 

(B)  Incapable  of  declining  participation  in  that  sexual  contact;  or 

(C)  Incapable  of  communicating  unwillingness  to  engage  in  that  sexual 
contact. 

(May  23,  1995,  D.C.  Law  10-257,  §  204,  42  DCR  53;  June  3,  1997,  D.C.  Law 
11-275,  §  13(d),  44  DCR  1408.) 


Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-3007  and  22-3010. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
4105. 

Legislative  history  of  Law  10-257.  —  For 

legislative  history  of  D.C.  Law  10-257,  see  His- 


torical and  Statutory  Notes  following  §  22- 
3001. 

Legislative  history  of  Law  11-275.  —  For 

legislative  history  of  D.C.  Law  11-275,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3002. 


§  22-3006.  Misdemeanor  sexual  abuse. 


Whoever  engages  in  a  sexual  act  or  sexual  contact  with  another  person  and 
who  should  have  knowledge  or  reason  to  know  that  the  act  was  committed 
without  that  other  person's  permission,  shall  be  imprisoned  for  not  more  than 
180  days  and,  in  addition,  may  be  fined  in  an  amount  not  to  exceed  $1,000. 

(May  23,  1995,  D.C.  Law  10-257,  §  205,  42  DCR  53.) 

Cross  references.  —  Consent  defense  to  Legislative  history  of  Law  10-257.  —  For 

sexual  abuse,  see  §  22-3007.  legislative  history  of  D.C.  Law  10-257,  see  His- 

Prior  Codifications.  —  1981  Ed.,  §  22-  torical  and  Statutory  Notes  following  §  22- 

4106.  3001. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 

Attempt. 

Discovery. 

Double  jeopardy. 

In  general. 

Indictment  and  information. 

Intent. 

New  trial. 

Presumptions  and  burden  of  proof. 
Right  to  jury  trial. 
Separate  acts. 

Weight  and  sufficiency  of  evidence. 


Admissibility  of  evidence. 

Prior  crimes  evidence,  namely  evidence  of 
defendant's  prior  sexual  contact  with  victim, 
was  admissible  in  prosecution  of  defendant  for 
misdemeanor  sexual  abuse  of  his  stepdaughter; 
there  was  close  familial  relationship  between 
defendant  and  victim,  defendant  had  lived  in 
the  home  with  victim  and  her  mother  since 
victim  was  two  years  old,  the  prior  abuse 
started  when  victim  was  very  young  and  oc- 
curred at  reasonably  frequent  intervals  with- 
out meaningful  interruption,  defendant  had 
made  sexual  contact  with  victim  two  or  three 
times  a  week  for  approximately  eight  years, 
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beginning  when  victim  was  eight,  and  evidence 
of  the  prior  sexual  contact  was  integral  to  the 
prosecution's  case  as  proof  of  defendant's  in- 
tent. Steward  v.  United  States,  6  A.3d  1268, 
2010  D.C.  App.  LEXIS  616  (2010). 

Attempt. 

The  crime  of  attempt  misdemeanor  sexual 
abuse  requires  proof  of  all  the  elements  of 
simple  assault  (including  an  attempted  as- 
sault), and  requires  additional  mens  rea  which 
the  latter  does  not,  and  therefore,  simple  as- 
sault is  a  lesser-included  offense  of  attempt 
misdemeanor  sexual  abuse.  Nkop  v.  United 
States,  945  A.2d  617,  2008  D.C.  App.  LEXIS 
121  (2008). 

Attempt  misdemeanor  sexual  abuse  requires 
an  intent  to  accomplish  a  sexual  touching,  with 
an  overt  act  that  comes  within  close  proximity 
of  completion.  Nkop  v.  United  States,  945  A.2d 
617,  2008  D.C.  App.  LEXIS  121  (2008). 

For  the  attempt  offense  of  misdemeanor  sex- 
ual abuse,  the  government  must  prove  the 
defendant  (1)  intended  to  commit  the  crime, 
and  (2)  committed  an  overt  act  towards  comple- 
tion of  the  crime  that  (3)  came  within  danger- 
ous proximity  of  completing  the  crime.  Nkop  v. 
United  States,  945  A.2d  617,  2008  D.C.  App. 
LEXIS  121  (2008). 

Discovery. 

Government's  failure  to  disclose  results  of 
tests  performed  by  FBI  on  sex  kit,  which  was 
compiled  from  examination  of  victim  a  few 
hours  after  alleged  assault  took  place,  did  not 
amount  to  violation  under  Brady,  in  prosecu- 
tion for  misdemeanor  sexual  abuse;  results  of 
tests  were  far  from  unequivocally  favorable  to 
either  side,  and  although  defendant  main- 
tained that  because  tests  revealed  that  there 
was  very  little  blood  in  alleged  victim's  under- 
wear, he  could  have  used  sex  kit  evidence  to 
discredit  mother's  testimony  that  she  saw 
blood,  mother's  testimony  was  not  that  she 
observed  dramatic  amount  of  bleeding,  but 
rather  that  bleeding  was  of  a  more  limited 
nature.  Powell  v  United  States,  880  A.2d  248, 
2005  D.C.  App.  LEXIS  411  (2005). 

Double  jeopardy. 

Separate  convictions  and  sentences  for  mis- 
demeanor sexual  abuse  based  on  contact  with 
defendant's  mouth  to  victim's  inner  thigh  and 
breast  that  occurred  in  single  course  of  conduct 
violated  prohibition  against  double  jeopardy. 
Cullen  V  United  States,  886  A.2d  870,  2005 
D.C.  App.  LEXIS  625  (2005). 

In  generaL 

Defendant  should  have  known  that  his  elev- 
en-year-old daughter  could  not  validly  consent 
to  his  sexual  advances,  and  therefore,  defen- 
dant could  be  convicted  of  attempted  misde- 
meanor sexual  abuse  pursuant  to  statute  pro- 


viding that  whoever  engages  in  a  sexual  act 
with  another  person  and  who  should  have 
knowledge  that  the  act  was  committed  without 
that  other  person's  permission  shall  be  impris- 
oned; term  "permission,"  as  used  in  statute, 
was  synonjTn  for  "consent,"  and  law  stated  that 
children  were  legally  incapable  of  consenting  to 
sexual  activity  with  adults.  Davis  v.  United 
States,  873  A.2d  1101,  2005  D.C.  App.  LEXIS 
257  (2005). 

Misdemeanor  sexual  abuse  indictment, 
which  alleged  sexual  touching  of  victim's  geni- 
talia, was  not  constructively  amended  in  light 
of  evidence  presented  that  he  touched  victim's 
inner  thigh;  it  could  not  fairly  be  said  that 
defendant  was  convicted  on  the  basis  of  a 
complex  of  facts  "distinctly  different"  from  facts 
alleged  by  grand  jury,  as  events  reflected  in 
trial  judge's  findings  and  those  alleged  in  in- 
dictment occurred  on  same  day,  at  the  same 
time,  at  the  same  location,  and  between  same 
individuals,  and  common  sense  dictated  that  to 
reach  victim's  genitalia,  defendant's  hand  in  all 
probability  touched  her  inner  thigh.  Carter  v. 
United  States,  826  A.2d  300,  2003  D.C.  App. 
LEXIS  302  (2003). 

Even  though  there  was  variance  between 
misdemeanor  sexual  abuse  indictment,  which 
alleged  sexual  touching  of  victim's  genitalia 
and  evidence  presented  at  trial  that  defendant 
touched  victim's  inner  thigh,  defendant,  whose 
sole  defense  was  consent,  neither  claimed  prej- 
udice nor  made  any  evidentiary  showing  that 
variance  impaired  his  defense.  Carter  v.  United 
States,  826  A.2d  300,  2003  D.C.  App.  LEXIS 
302  (2003). 

Notwithstanding  her  failure  explicitly  to 
mention  portion  of  victim's  thigh  with  which 
defendant  had  contact,  judge,  who  had  misde-  • 
meaner  sexual  abuse  statute  in  hand,  effec- 
tively found  defendant  guilty  of  a  sexual  touch- 
ing of  the  inner  thigh,  based  on  victim's 
testimony  that  defendant  was  attempting  to 
push  his  hand  between  her  clenched  legs  to- 
wards her  vagina.  Carter  v.  United  States,  826 
A.2d  300,  2003  D.C.  App.  LEXIS  302  (2003). 

Victim's  testimony  that  defendant  tried  to 
force  his  hand  down  her  thighs  in  his  unsuc- 
cessful attempt  to  reach  her  vagina,  but  was 
prevented  from  doing  so  by  tightness  which  she 
held  her  legs  together,  was  sufficient  to  support 
conviction  for  misdemeanor  sexual  abuse  for 
the  sexual  touching  of  complainant's  inner 
thigh.  Carter  v  United  States,  826  A.2d  300, 
2003  D.C.  App.  LEXIS  302  (2003). 

Defense  counsel's  decision  not  to  pursue  a 
line  of  questioning  of  complainant  about  possi- 
ble financial  motive  for  bringing  prosecution  for 
sexual  abuse  was  reasonable  trial  strategy,  and 
thus  could  not  constitute  ineffective  assistance. 
Harkins  v  United  States,  810  A.2d  895,  2002 
D.C.  App.  LEXIS  654  (2002). 
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There  are  two  essential  elements  to  misde- 
meanor sexual  abuse:  (1)  that  the  defendant 
committed  a  sexual  act  or  sexual  contact,  and 
(2)  that  the  defendant  knew  or  should  have 
known  that  he  or  she  did  not  have  the  com- 
plainant's permission  to  engage  in  the  sexual 
act  or  sexual  contact.  Harkins  v.  United  States, 
810  A.2d  895,  2002  D.C.  App.  LEXIS  654 
(2002). 

For  a  defendant  to  be  found  guilty  of  misde- 
meanor sexual  abuse  by  way  of  sexual  contact, 
the  government  must  prove  the  specific  intent 
to  use,  humiliate,  harass,  degrade,  or  arouse  or 
gratify  the  sexual  desire  of  any  person.  Harkins 
v.  United  States,  810  A.2d  895,  2002  D.C.  App. 
LEXIS  654  (2002). 

Evidence  supported  finding  that  defendant 
had  specific  intent  to  commit  misdemeanor 
sexual  abuse,  as  element  of  crime;  evidence 
showed  that  defendant  rubbed  against  victim's 
thigh  on  subway  train,  persisted  even  after 
victim  moved,  touched  victim's  buttock  as  she 
went  to  another  seat,  followed  her  to  two  other 
seats,  and  dropped  business  card  in  victim's 
newspaper  with  statement,  "Give  me  a  call 
sometime,  baby."  Harkins  v.  United  States,  810 
A.2d  895,  2002  D.C.  App.  LEXIS  654  (2002). 

The  essential  elements  of  misdemeanor  sex- 
ual abuse  (MSA)  are:  (1)  that  the  defendant 
committed  a  "sexual  act"  or  "sexual  contact"  as 
statutorily  defined;  and  (2)  that  the  defendant 
knew  or  should  have  known  that  he  or  she  did 
not  have  the  complainant's  permission  to  en- 
gage in  the  sexual  act  or  sexual  conduct.  Mungo 
V.  United  States,  772  A.2d  240,  2001  D.C.  App. 
LEXIS  103  (2001). 

When  prosecuting  misdemeanor  sexual 
abuse  (MSA)  based  on  alleged  sexual  contact  or 
penetration  of  the  anus  or  vulva,  the  govern- 
ment must  prove  an  element  of  intent,  i.e.,  the 
intent  to  abuse,  humiliate,  harass,  degrade,  or 
arouse  or  gratify  the  sexual  desire  of  any  per- 
son. Mungo  V.  United  States,  772  A.2d  240, 
2001  D.C.  App.  LEXIS  103  (2001). 

Non-violent  sexual  touching  simple  assault  is 
lesser-included  offense  of  misdemeanor  sexual 
abuse  (MSA);  MSA  includes  all  elements  of 
non-violent  sexual  touching  assault,  plus  at 
least  one  additional  element  of  intent  not  found 
in  latter,  i.e.,  intent  to  abuse,  humiliate,  harass, 
degrade,  or  arouse  or  gratify  the  sexual  desire 
of  any  person.  Mungo  v.  United  States,  772  A.2d 
240,  2001  D.C.  App.  LEXIS  103  (2001). 

Evidence  in  bench  trial  for  misdemeanor  sex- 
ual abuse  (MSA)  supported  consideration  of 
lesser-included  offense  of  simple  assault;  there 
was  rational  basis  for  concluding  that  defen- 
dant's acts,  which  allegedly  involved  touching 
victims'  breasts,  buttocks,  and  vaginal  areas 
with  spray  can,  were  not  undertaken  with  in- 
tent to  abuse,  humiliate,  harass,  degrade,  or 
arouse  or  gratify  sexual  desire  of  any  person, 
but  would  nonetheless  be  offensive  to  people  of 


reasonable  sensibility.  Mungo  v.  United  States, 
772  A.2d  240,  2001  D.C.  App.  LEXIS  103 
(2001). 

Defendant's  Sixth  Amendment  right  of  con- 
frontation was  not  violated,  in  sexual  abuse 
prosecution  arising  from  alleged  assault 
against  then- 13-year-old  complaining  witness, 
by  order  precluding  defense  counsel  from  cross- 
examining  complaining  witness  about  ques- 
tions her  mother  asked  when,  at  the  same  time 
she  told  mother  of  charged  incident,  she  also 
reported  an  alleged  sexual  assault  by  defen- 
dant's father;  cross-examination  that  was  per- 
mitted allowed  defendant  to  develop  theory 
that  mother  influenced  complaining  witness  to 
file  a  false  report  against  defendant.  Guzman  v. 
United  States,  769  A.2d  785,  2001  D.C.  App. 
LEXIS  69  (2001). 

Order  entered  in  sexual  abuse  prosecution 
that  arose  from  alleged  assault  on  then- 13- 
year-old  complaining  witness,  precluding  cross- 
examination  of  complaining  witness  concerning 
questions  that  mother  asked  her  when  she  told 
mother  of  an  alleged  assault  by  defendant's 
father,  was  not  abuse  of  discretion,  where  de- 
fendant's own  objections  had  resulted  in  ruling 
that  barred  prosecution  from  eliciting  that  ev- 
idence on  direct  examination  of  complaining 
witness.  Guzman  v.  United  States,  769  A.2d 
785,  2001  D.C.  App.  LEXIS  69  (2001). 

Any  error,  in  sexual  abuse  prosecution  aris- 
ing from  alleged  assault  on  then- 13-year-old 
complaining  witness,  in  ruling  that  precluded 
defense  from  cross-examining  complaining  wit- 
ness about  questions  posed  by  her  mother  when 
she  told  mother  of  a  separate  alleged  assault  by 
defendant's  father,  was  not  prejudicial  so  as  to 
warrant  reversal  of  conviction;  defense  still  had 
considerable  leeway  to  explore  theory  that 
mother  influenced  the  filing  of  a  false  report 
against  defendant,  and  defense  failed  to  call 
mother  as  witness  despite  having  opportunity 
to  do  so.  Guzman  v.  United  States,  769  A.2d 
785,  2001  D.C.  App.  LEXIS  69  (2001). 

Indictment  and  information. 

Failure  to  state  specific  date  on  which  of- 
fenses allegedly  occurred  in  charging  informa- 
tion did  not  render  information  unconstitution- 
ally broad;  information  charged  him  with 
engaging  in  misdemeanor  sexual  abuse  be- 
tween two  specific  dates  and  again  between  two 
specific  dates,  it  included  elements  of  offense  of 
misdemeanor  sexual  abuse  and  cited  relevant 
code  provision  that  defined  offense,  and  thus 
defendant  had  fair  notice  of  charges  against 
him  was  informed  of  range  of  dates  when  of- 
fenses were  alleged  to  have  taken  place. 
Olafisoye  v.  United  States,  857  A.2d  1078,  2004 
D.C.  App.  LEXIS  446  (2004). 

Intent. 

The  element  of  intent,  with  respect  to  offense 
of  misdemeanor  sexual  abuse,  may  be  shown  by 
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virtue  of  touching  or  attempting  to  touch,  a 
complainant's  private  area.  Nkop  v.  United 
States,  945  A.2d  617,  2008  D.C.  App.  LEXIS 
121  (2008). 

New  trial. 

Defendant  convicted  of  two  counts  of  misde- 
meanor child  abuse  was  entitled  to  evidentiary 
hearing  on  his  motion  for  new  trial,  of  which 
the  basis  was  newly  discovered  evidence  that 
consisted  of  letter  from  defendant's  ex-girl- 
friend in  which  she  alleged  that  she  and  vic- 
tim's mother  had  concocted  a  plan  to  coach  and 
threaten  victim  into  falsely  accusing  defendant 
of  sexual  abuse;  evidentiary  hearing  was  nec- 
essary to  assess  ex-girlfriend's  credibility,  in 
light  of  fact  that  she  had  not  testified  at  trial 
and  had  sent  a  conflicting  undated  letter  to 
defendant  in  jail,  and  if  credible,  the  informa- 
tion in  her  letter  would  exonerate  defendant. 
Thomas  v.  United  States,  942  A.2d  1180,  2008 
D.C.  App.  LEXIS  87  (2008). 

Presumptions  and  burden  of  proof. 

To  prove  misdemeanor  sexual  abuse,  the  gov- 
ernment must  prove  the  defendant:  (1)  commit- 
ted a  "sexual  act"  or  "sexual  contact";  (2)  in- 
tended to  abuse,  humiliate,  harass,  degrade,  or 
arouse  or  gratify  the  sexual  desire  of  any  per- 
son; and  (3)  knew  or  should  have  known  that  he 
or  she  did  not  have  the  complainant's  permis- 
sion to  engage  in  the  sexual  act  or  sexual 
contact.  Nkop  v.  United  States,  945  A.2d  617, 
2008  D.C.  App.  LEXIS  121  (2008). 

Defendant  failed  to  meet  burden  of  showing 
that  prosecutor's  alleged  misrepresentations  of 
evidence,  by  making  arguments  to  court  based 
on  premise  that  prosecutor  knew  to  be  false, 
could  in  any  reasonable  likelihood  have  affected 
judgment  of  trial  court  in  prosecution  for  mis- 
demeanor sexual  abuse.  Powell  v.  United 
States,  880  A.2d  248,  2005  D.C.  App.  LEXIS 
411  (2005). 

Because  the  law  makes  clear  that  children 
are  legally  incapable  of  consenting  to  sexual 
activity  with  adults,  if  the  complainant  in  a 
misdemeanor  sexual  abuse  or  other  general 
sexual  assault  prosecution  was  a  child  at  time 
of  alleged  offense,  an  adult  defendant  who  is  at 
least  four  years  older  than  complainant  may 
not  assert  consent  defense,  and  in  such  a  case, 
the  child's  consent  is  not  valid,  and  by  the  same 
token,  unless  he  was  deceived,  the  defendant  is 
charged  with  the  knowledge  that  the  sexual  act 
or  contact  was  committed  without  the  child's 
valid  permission.  Davis  v.  United  States,  873 
A.2d  1101,  2005  D.C.  App.  LEXIS  257  (2005). 

To  prove  misdemeanor  sexual  abuse,  the  gov- 
ernment need  only  establish  that  the  defendant 
knew  or  should  have  known  that  the  complain- 
ant did  not  give  "permission"  to  the  sexual  act 
or  contact  at  issue,  and  term  "permission"  is  a 
synonym  for  "consent."  Davis  v.  United  States, 


873  A.2d  1101,  2005  D.C.  App.  LEXIS  257 
(2005). 

Right  to  jury  triaL 

In  order  to  be  entitled  to  a  jury  trial  for  a 
"petty"  offense,  a  defendant  must  show  that  any 
additional  penalties,  i.e.,  penalties  other  than 
incarceration,  are  so  severe  that  they  clearly 
reflect  a  legislative  determination  that  the  of- 
fense in  question  is  a  serious  one.  Thomas  v. 
United  States,  942  A.2d  1180,  2008  D.C.  App. 
LEXIS  87  (2008). 

An  offense  is  considered  "petty,"  for  purposes 
of  constitutional  right  to  jury  trial,  if  it  is 
punishable  by  a  sentence  of  no  more  than  180 
days  of  incarceration.  Thomas  v.  United  States, 
942  A.2d  1180,  2008  D.C.  App.  LEXIS  87  (2008). 

Separate  acts. 

The  trial  court's  refusal  to  sever  the  misde- 
meanor sexual  abuse  charges  related  to  victim 
one  from  the  misdemeanor  sexual  abuse 
charges  related  to  victim  two  was  erroneous; 
defendant's  defense  was  that  the  sexual  en- 
counters were  consensual,  the  intent  required 
for  the  offense  was  only  that  defendant  had 
sexual  contact  with  the  victims  intending  to 
"gratify  (his)  sexual  desire,"  and  the  fact  that 
victim  one  may  not  have  consented  to  sexual 
activity  showed  nothing  as  to  whether  victim 
two  consented  to  sexual  activity  with  defen- 
dant. Robles  V  U.S.,  2012  WL  3600888  (2012). 

Defendant's  insertion  of  his  finger  into  vic- 
tim's vagina  was  a  new  criminal  act,  the  prod- 
uct of  a  new  impulse,  punishable  separately 
from  earlier  act  of  penetrating  victim's  vagina 
with  his  penis,  such  that  two  convictions  for 
misdemeanor  sexual  abuse  did  not  violate  Dou- 
ble Jeopardy  Clause.  Jenkins  v.  United  States, 
980  A.2d  421,  2009  D.C.  App.  LEXIS  365 

(2009)  . 

Weight  and  sufficiency  of  evidence. 

Government  presented  sufficient  evidence  of 
each  of  the  elements  of  misdemeanor  sexual 
abuse,  such  that  defendant  was  not  entitled  to 
judgment  of  acquittal;  government  presented 
sufficient  evidence  that  defendant  improperly 
touched  victim's  buttocks  without  her  permis- 
sion and  did  so  with  the  intent  to  abuse,  humil- 
iate, harass,  degrade,  or  arouse  or  gratify  his 
sexual  desire,  victim,  who  was  defendant's 
stepdaughter,  testified  that  defendant  brushed 
across  her  back,  at  which  time  his  penis 
touched  the  top  part  of  her  butt,  and  she  told 
him  to  move,  she  also  testified  that  she  was 
tired  of  him  brushing  up  against  her  in  this 
manner  because  it  had  happened  a  couple  of 
days  a  week  for  years.  Steward  v.  United 
States,  6  A.3d  1268,  2010  D.C.  App.  LEXIS  616 

(2010)  . 

Evidence  supported  finding  that,  by  causing 
the  touching  of  his  own  genitalia  with  victim's 
body,  defendant  engaged  in  "sexual  contact,"  as 
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required  to  support  conviction  for  misdemeanor 
sexual  abuse;  victim  testified  that  when  defen- 
dant hugged  her,  she  could  feel  his  hard  penis 
against  her.  Pinckney  v.  United  States,  906 
A.2d  301,  2006  D.C.  App.  LEXIS  496  (2006). 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  for  attempted  misdemeanor 
sexual  abuse  of  his  daughter;  according  to  his 
daughter,  defendant  committed  an  overt  act 
that  went  beyond  mere  preparation  when  he 
exposed  himself  to  her  and  asked  her  to  rub  his 
penis,  and  since  his  eleven-year-old  daughter 
was  legally  incapable  of  consenting  to  defen- 
dant's sexual  advance,  coercion  was  implicit 
and  need  not  have  been  otherwise  shown,  de- 
fendant's intent  to  obtain  illicit  sexual  gratifi- 


cation could  be  inferred,  and  his  overt  acts 
would  have  resulted  in  a  completed  crime  but 
for  fact  that  his  daughter  fled,  instead  of  sub- 
mitting to  his  request.  Davis  v.  United  States, 
873  A.2d  1101,  2005  D.C.  App.  LEXIS  257 
(2005). 

Sufficient  evidence  supported  conviction  for 
misdemeanor  sexual  abuse;  victim  testified 
that  defendant  touched  her  breasts  with  his 
hand  and  her  genitalia  with  a  vacuum  cleaner 
hose,  and  defendant's  intent  to  derive  gratifica- 
tion from  his  actions  was  inferable  from  his 
testimony,  during  which  he  characterized  inci- 
dents as  "good  times."  Olafisoye  v.  United 
States,  857  A.2d  1078,  2004  D.C.  App.  LEXIS 
446  (2004). 


§  22-3007.  Defense  to  sexual  abuse. 

Consent  by  the  victim  is  a  defense  to  a  prosecution  under  §§  22-3002  to 
22-3006,  prosecuted  alone  or  in  conjunction  with  charges  under  §  22-3018  or 
§§  22-401  and  22-403. 

(May  23,  1995,  D.C.  Law  10-257,  §  206,  42  DCR  53;  Dec.  10,  2009,  D.C.  Law 
18-88,  §  213,  56  DCR  7413.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
4107. 

Effect  of  amendments.  —  D.C.  Law  18-88 
deleted  "defense,  which  the  defendant  must 
estabhsh  by  a  preponderance  of  the  evidence," 
following  "defense". 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  213  of 
Omnibus  Public  Safety  and  Justice  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-181,  Au- 
gust 6,  2009,  56  DCR  6903). 


For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  213  of  Omnibus  Public  Safety  and 
Justice  Congressional  Review  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-227,  Oc- 
tober 21,  2009,  56  DCR  8668). 

Legislative  history  of  Law  10-257.  —  For 
legislative  history  of  D.C.  Law  10-257,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3001. 

Legislative  history  of  Law  18-88.  —  For 

Law  18-88,  see  notes  following  §  22-404. 
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Validity 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  for  attempted  misdemeanor 
sexual  abuse  of  his  daughter;  according  to  his 
daughter,  defendant  committed  an  overt  act 
that  went  beyond  mere  preparation  when  he 
exposed  himself  to  her  and  asked  her  to  rub  his 
penis,  and  since  his  eleven-year-old  daughter 
was  legally  incapable  of  consenting  to  defen- 
dant's sexual  advance,  coercion  was  implicit 


and  need  not  have  been  otherwise  shown,  de- 
fendant's intent  to  obtain  illicit  sexual  gratifi- 
cation could  be  inferred,  and  his  overt  acts 
would  have  resulted  in  a  completed  crime  but 
for  fact  that  his  daughter  fled,  instead  of  sub- 
mitting to  his  request.  Davis  v.  United  States, 
873  A.2d  1101,  2005  D.C.  App.  LEXIS  257 
(2005). 

Evidence  that  defendants  beat  complaining 
witness  approximately  one  week  before  alleged 
rapes  was  relevant  to  issue  whether  sexual 
contact  between  defendants  and  witness  was 
consensual,  as  defendants  claimed,  or  rape,  as 
prosecutor  contended,  and  thus,  evidence  was 
admissible  in  rape  prosecution.  D.C.  Code  1981, 
§  22-3202;  §  22-2801  (repealed).  Bolanos  v 
United  States,  718  A.2d  532,  1998  D.C.  App. 
LEXIS  186  (1998). 

In  rape  prosecution,  evidence  of  specific  acts 
of  sexual  intercourse  with  defendant  himself 
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should  be  admitted  where  either  there  may  be 
an  issue  of  identity  at  trial  or  to  rebut  the 
Government's  evidence  that  prosecutrix  did  not 
consent  to  sexual  intercourse  on  the  particular 
occasion.  D.C.  Code  §  22-2801.  McLean  v. 
United  States,  377  A.2d  74,  1977  D.C.  App. 
LEXIS  381  (1977). 

Construction  and  application. 

In  rape  prosecution,  "consent"  is  not  shown 
when  the  evidence  discloses  resistance  is  over- 
come by  threats  which  put  the  woman  in  fear  of 
death  or  grave  bodily  harm  or  by  those  com- 
bined with  some  degree  of  physical  force.  Ewing 
V.  U.S.,  135  F.2d  633,  1942  U.S.  App.  LEXIS 
2445  (1942). 

In  determining  whether  defendant  has 
proved  consent  as  affirmative  defense  to  rape 
charge,  voluntariness  is  not  the  standard;  cor- 
rect standard  is  whether  reasonable  person 
would  think  that  complainant's  "words  or  overt 
actions  indicate  [d]  a  freely  given  agreement  to 
the  sexual  act  or  contact  in  question."  D.C.  Code 
1981,  §  22-4101(4).  Russell  v.  United  States, 
698  A.2d  1007,  1997  D.C.  App.  LEXIS  178 
(1997). 

The  fact  that  a  woman  consented  to  sexual 
intercourse  on  one  occasion  is  not  substantial 
evidence  that  she  consented  on  another,  but  in 
fact  may  indicate  the  contrary.  McLean  v. 
United  States,  377  A.2d  74,  1977  D.C.  App. 
LEXIS  381  (1977). 

Consent  by  alleged  rape  victim  is  not  shown 
when  the  evidence  discloses  resistance  over- 
come by  threats  which  put  the  woman  in  fear  of 
death  or  great  bodily  harm,  or  by  these  com- 
bined with  some  degree  of  physical  force.  Har- 
ley  V.  United  States,  373  A.2d  898,  1977  D.C. 
App.  LEXIS  320  (1977). 

Examination  of  witnesses. 

In  prosecution  for  rape  and  housebreaking, 
wherein  defendant  admitted  sex  relations  and 
testified  that  prosecutrix  had  consented,  pros- 
ecutor was  properly  allowed  to  impeach  defen- 
dant's credibility  by  reading  affidavit,  which 
defendant  had  made  as  indigent  defendant  to 
secure  subpoena  and  in  which  defendant  had 
stated  that  witness  whom  he  sought  to  sub- 
poena could  establish  alibi  for  him.  D.C.  Code 
1961,  §§  22-1801,  22-2801;  Fed.Rules 
Crim.Proc.  rule  17(b),  18  U.S.C.  Smith  v.  U.S., 
312  F.2d  867,  1962  U.S.  App.  LEXIS  3335 
(C.A.D.C.  1962). 

Instructions. 

In  rape  prosecution,  wherein  defendant  re- 
lied on  defense  of  consent  of  prosecutrix,  trial 
court  properly  gave  instruction  requiring  cor- 
roboration of  prosecutrix'  testimony  that  she 
did  not  consent  to  the  intercourse.  United 
States  V.  Green,  429  F.2d  754,  1970  U.S.  App. 
LEXIS  8665  (C.A.D.C.  1970). 


In  prosecution  for  rape  and  sodomy,  defen- 
dant's prayers  for  instructions  assuming  as  fact 
that  complaining  witness  did  not  offer  opposi- 
tion should  have  been  denied.  D.C.  Code  1940, 
§§  22-2801,  22-3502.  McGuinn  v.  U.S.,  191  F.2d 
477,  1951  U.S.  App.  LEXIS  2575  (C.A.D.C. 
1951). 

In  prosecution  for  rape  and  sodomy,  defen- 
dant's prayer  for  instruction  requiring  that 
complaining  witness'  fear  be  mortal  to  negative 
her  consent  was  properly  denied,  as  fear  of 
grave  bodily  harm  was  sufficient.  D.C.  Code 
1940,§§  22-2801,  22-3502.  McGuinn  v.  U.S., 
191  F.2d  477,  1951  U.S.  App.  LEXIS  2575 
(C.A.D.C.  1951). 

In  prosecution  for  rape  and  sodomy,  court 
properly  instructed  jury  that  there  must  be 
absence  of  consent  by  complaining  witness  to 
warrant  conviction,  unless  consent  was  induced 
by  putting  her  in  fear  of  grave  bodily  harm  or 
death  or  by  exercise  of  actual  force  against  her 
person.  D.C.  Code  1940,  §§  22-2801,  22-3502. 
McGuinn  v.  U.S.,  191  F.2d  477,  1951  U.S.  App. 
LEXIS  2575  (C.A.D.C.  1951). 

In  criminal  cases,  defendant  is  entitled  to 
have  presented  instructions  relating  to  a  theory 
of  defense  for  which  there  is  any  foundation  in 
the  evidence,  even  though  the  evidence  may  be 
weak,  insufficient,  inconsistent,  or  of  doubtful 
credibility,  and  even  though  the  sole  testimony 
in  support  of  the  defense  is  the  defendant's  own 
testimony  Tatum  v.  U.S.,  190  F.2d  612,  1951 
U.S.  App.  LEXIS  2469  (C.A.D.C.  1951). 

Erroneous  affirmative  defense  consent  in- 
struction in  prosecution  for  first-degree  sexual 
assault,  which  placed  the  burden  of  persuasion 
on  defendant  to  prove  consent  by  a  preponder- 
ance of  the  evidence  created  a  reasonable  like- 
lihood that  the  jury  applied  the  instruction  so 
as  to  impermissibly  shift  the  burden  of  persua- 
sion to  the  defense  on  the  critical  element  of 
force,  in  violation  of  due  process;  instruction 
was  confusing,  trial  court  never  explained  how 
jury  could  reconcile  the  affirmative  defense  of 
consent  with  the  government's  burden  of  prov- 
ing the  use  of  force,  but  instead,  perplexingly 
told  the  jury  it  had  to  consider  whether  victim 
consented  even  if  it  initially  found  the  govern- 
ment had  established  the  element  of  force.,  and 
while  trial  court  properly  told  jury  it  could 
consider  evidence  of  consent  in  deciding 
whether  the  government  had  met  its  burden  of 
proving  force,  it  never  explicitly  warned  the 
jury  that  defendant's  burden  to  prove  consent 
by  a  preponderance  of  the  evidence  was  irrele- 
vant to  that  determination.  Hatch  v.  United 
States,  35  A.3d  1115,  2011  D.C.  App.  LEXIS  682 
(2011). 

Instruction  on  government's  burden  of  proof 
in  first-degree  sexual  abuse  prosecution,  which 
did  not  inform  jury  that  it  could  consider  defen- 
dant's evidence  on  affirmative  defense  of  con- 
sent in  deciding  whether  government  proved 
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that  act  was  accomphshed  by  force,  violated 
due  process;  when  defendant  raised  affirmative 
defense  and  evidence  was  presented  that  was 
relevant  to  that  defense,  jury  was  free  to  con- 
sider that  evidence,  unless  legislature  properly 
provided  otherwise,  in  connection  with  its  de- 
termination whether  government  proved  ele- 
ments of  offense  beyond  reasonable  doubt,  and 
jury  had  to  be  told  that  it  could  consider  the 
evidence  for  that  purpose.  U.S.  Const.Amend. 
5;  D.C.  Code  1981,  §  22-4102.  Hicks  v.  United 
States,  707  A.2d  1301,  1998  D.C.  App.  LEXIS 
99  (1998). 

Standard  general  instruction  on  govern- 
ment's burden  of  proof  in  rape  prosecution, 
which  did  not  inform  jury  that  it  could  consider 
defendant's  evidence  on  affirmative  defense  of 
consent  in  deciding  whether  government 
proved  that  act  was  accomplished  by  force, 
violated  due  process;  when  defendant  raised 
affirmative  defense  and  evidence  was  presented 
by  either  party  that  was  relevant  to  defense, 
jury  was  free  to  consider  that  evidence,  unless 
legislature  properly  provided  otherwise,  in  con- 
nection with  its  determination  whether  govern- 
ment proved  elements  of  offense  beyond  reason- 
able doubt,  and  jury  had  to  be  told  that  it  could 
consider  evidence  for  that  purpose.  U.S. 
Const.Amend.  5;  D.C.  Code  1981,  §  22-4102. 
Russell  V.  United  States,  698  A.2d  1007,  1997 
D.C.  App.  LEXIS  178  (1997). 

In  enacting  amended  rape  statute.  District  of 
Columbia  Council  did  not  exclude  consent  evi- 
dence as  relevant  to  government's  burden  of 
proof  and,  therefore,  evidence  relating  to  con- 
sent is  relevant  to  question  of  force,  and  failure 
to  instruct  jury  in  that  regard,  if  requested, 
violates  due  process.  U.S.C.  Const.Amend.  5; 
D.C.  Code  1981,  §  22-4102.  Russell  v.  United 
States,  698  A.2d  1007,  1997  D.C.  App.  LEXIS 
178  (1997). 

Presumptions  and  burden  of  proof. 

Because  the  law  makes  clear  that  children 
are  legally  incapable  of  consenting  to  sexual 
activity  with  adults,  if  the  complainant  in  a 
misdemeanor  sexual  abuse  or  other  general 
sexual  assault  prosecution  was  a  child  at  time 
of  alleged  offense,  an  adult  defendant  who  is  at 
least  four  years  older  than  complainant  may 
not  assert  consent  defense,  and  in  such  a  case, 
the  child's  consent  is  not  valid,  and  by  the  same 
token,  unless  he  was  deceived,  the  defendant  is 
charged  with  the  knowledge  that  the  sexual  act 
or  contact  was  committed  without  the  child's 
valid  permission.  Davis  v.  United  States,  873 
A.2d  1101,  2005  D.C.  App.  LEXIS  257  (2005). 

When  non-violent  sexual  touching  is  prose- 
cuted as  a  simple  assault,  the  prosecution  must 
establish  that  the  complainant  did  not  consent 
to  being  touched,  but  if  the  complainant  was  a 
child  at  the  time  of  the  assault,  the  defense  of 
consent  is  unavailable.  Davis  v.  United  States, 


873  A.2d  1101,  2005  D.C.  App.  LEXIS  257 
(2005). 

To  prove  lack  of  consent  in  rape  case.  Govern- 
ment was  not  required  to  establish  that  victim 
submitted  solely  because  accused  had  weapon, 
and  it  was  enough  that  victim's  resistance  was 
overcome  through  use  of  physical  force  and 
threats,  such  that  she  reasonably  believed  that 
she  would  be  harmed  if  she  did  not  submit,  and 
victim's  testimony  that  defendant  grabbed  her 
around  the  neck  from  behind,  held  what  she 
thought  was  knife  to  her  throat  and  threatened 
to  kill  her  if  she  did  not  accompany  him  permit- 
ted finding  of  want  of  consent.  D.C.  Code  1981, 
§§  22-2801,  22-3202.  Boyd  v.  United  States, 
473  A.2d  828,  1984  D.C.  App.  LEXIS  328 
(1984). 

Questions  of  law  and  fact. 

Complainant's  testimony,  combined  with 
tears  in  her  clothing  and  evidence  that  she  had 
been  beaten  was  sufficient  to  present  question 
for  jury  as  to  nonconsent  in  rape  case.  United 
States  V.  Green,  429  F.2d  754,  1970  U.S.  App. 
LEXIS  8665  (C.A.D.C.  1970). 

Evidence  in  rape  prosecution  was  sufficient 
to  submit  issue  of  victim's  consent  to  jury.  D.C. 
Code  §  22-2801.  Johnson  v.  United  States,  426 
F.2d  651,  1970  U.S.  App.  LEXIS  10205 
(C.A.D.C.  1970). 

Validity. 

Defendant  should  have  known  that  his  elev- 
en-year-old daughter  could  not  validly  consent 
to  his  sexual  advances,  and  therefore,  defen- 
dant could  be  convicted  of  attempted  misde- 
meanor sexual  abuse  pursuant  to  statute  pro- 
viding that  whoever  engages  in  a  sexual  act 
with  another  person  and  who  should  have 
knowledge  that  the  act  was  committed  without 
that  other  person's  permission  shall  be  impris- 
oned; term  "permission,"  as  used  in  statute, 
was  synonym  for  "consent,"  and  law  stated  that 
children  were  legally  incapable  of  consenting  to 
sexual  activity  with  adults.  Davis  v.  United 
States,  873  A.2d  1101,  2005  D.C.  App.  LEXIS 
257  (2005). 

Affirmative  defense  provision  requiring  de- 
fendant to  establish  consent  by  preponderance 
of  evidence  does  not  violate  due  process  where 
legislature  did  not  exclude  consent  evidence  as 
relevant  to  government's  burden  of  proof  on 
elements  of  offense.  U.S.  Const.Amend.  5;  D.C. 
Code  1981,  §  22-4107.  Russell  v.  United  States, 
698  A.2d  1007,  1997  D.C.  App.  LEXIS  178 
(1997). 

Weight  and  sufficiency  of  evidence. 

In  rape  prosecution,  testimony  of  complain- 
ing witness  and  the  circumstantial  evidence 
supporting  it,  which  were  sufficient  to  show 
that  the  intercourse  occurred  and  took  place  by 
force  and  against  her  will  in  the  sense  that  her 
resistance  was  overcome  by  physical  force  and 


927 


§  22-3008 


Criminal  Offenses  and  Penalties 


threats  which  put  her  in  fear  of  her  Hfe,  sus- 
tained jury's  impHcit  finding  that  the  act  was 
without  the  "consent"  of  the  complaining  wit- 
ness. Ewing  V.  U.S.,  135  F.2d  633,  1942  U.S. 
App.  LEXIS  2445  (1942). 

Evidence  did  not  support  affirmative  defense 
consent  instruction  in  prosecution  for  first- 
degree  sexual  assault,  which  placed  the  burden 
of  persuasion  on  defendant  to  prove  consent  by 
a  preponderance  of  the  evidence;  defendant's 
defense  at  trial  was  limited  to  denjdng  victim's 
claim  that  he  forced  her  to  perform  sexual  acts 
by  threatening  her  with  a  pistol,  and  that 
victim,  who  was  a  prostitute,  participated  in 
their  sexual  encounter  without  coercion  on  his 
part,  in  exchange  for  cash,  and  then  fabricated 
her  accusation  of  a  forcible  sexual  assault  to 


exact  revenge  for  defendant's  refusal  to  pay  her 
for  all  the  sexual  services  he  enjoyed,  and 
defendant  never  claimed  that  victim  was  a 
willing  participant  despite  his  having  held  her 
at  gunpoint,  nor  was  there  any  evidence  to 
support  such  a  claim.  Hatch  v.  United  States, 
35  A.3d  1115,  2011  D.C.  App.  LEXIS  682  (2011). 

Evidence  in  rape  prosecution,  which  revealed 
sequence  of  events  which  established  that  de- 
fendant utilized  physical  force  and  threats  to 
overcome  victim's  resistance  and  that  victim's 
final  submission  to  defendant  was  solely  result 
of  her  fear  of  bodily  injury  to  herself  and  to  her 
infant  son,  was  sufficient  to  establish  lack  of 
consent.  D.C.  Code  §  22-2801.  Smith  v.  United 
States,  363  A.2d  667,  1976  D.C.  App.  LEXIS 
378  (1976). 


§  22-3008.  First  degree  child  sexual  abuse. 

Whoever,  being  at  least  4  years  older  than  a  child,  engages  in  a  sexual  act 
with  that  child  or  causes  that  child  to  engage  in  a  sexual  act  shall  be 
imprisoned  for  any  term  of  years  or  for  life  and,  in  addition,  may  be  fined  an 
amount  not  to  exceed  $250,000.  However,  the  court  may  impose  a  prison 
sentence  in  excess  of  30  years  only  in  accordance  with  §  22-3020  or  §  24- 
403.01(b-2).  For  purposes  of  imprisonment  following  revocation  of  release 
authorized  by  §  24-403. 01(b)(7),  the  offense  defined  by  this  section  is  a  Class 
A  felony. 

(May  23,  1995,  D.C.  Law  10-257,  §  207,  42  DCR  53;  June  8,  2001,  D.C.  Law 
13-302,  §  7(b),  47  DCR  7249.) 


Cross  references.  —  Sentencing,  super- 
vised release,  and  good  time  credit  for  felonies 
under  this  section  committed  on  or  after  August 
5,  2000,  see  §  24-403.01. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-3010  to  22-3012. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
4108. 

Effect  of  amendments.  —  D.C.  Law  13-302 
added  the  last  two  sentences. 

Emergency  legislation.  —  For  temporary 
(90-day)  amendment  of  section,  see  §  7(b)  of 
the  Sentencing  Reform  Emergency  Amendment 
Act  of  2000  (D.C.  Act  13-410,  August  11,  2000, 
47  DCR  7271). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  7(b)  of  the  Sentencing  Reform  Con- 
gressional Review  Emergency  Amendment  Act 


of  2001  (D.C.  Act  13-462,  November  7,  2000,  47 
DCR  9443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  7(b)  of  Sentencing  Reform  Congres- 
sional Review  Emergency  Amendment  Act  of 
2001  (D.C.  Act  14-2,  February  2,  2001,  48  DCR 
2239). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  7(b)  of  Sentencing  Reform  Second 
Congressional  Review  Emergency  Amendment 
Act  of  2001  (D.C.  Act  14-51,  May  2,  2001,  48 
DCR  4370). 

Legislative  history  of  Law  10-257.  —  For 
legislative  history  of  D.C.  Law  10-257,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3001. 

Legislative  history  of  Law  13-302.  —  For 

Law  13-302,  see  notes  following  §  22-722. 


CASE  NOTES 
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Admissibility  of  evidence. 
Arguments  and  conduct  of  counsel. 
Competency  of  witnesses. 
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Discovery. 
Double  jeopardy. 
Examination  of  witnesses. 
Harmless  or  prejudicial  error. 
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Indictment  or  information. 

Instructions. 

Merger  of  offenses. 

Nature  and  elements  of  offenses. 

Presumptions  and  burden  of  proof. 

Principals  and  accessories. 

Questions  of  law  and  fact. 

Validity. 

Verdict. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

In  prosecution  for  asserted  taking  of  indecent 
liberties  with  child  and  asserted  carnal  knowl- 
edge, where  examining  physician  was  out  of 
jurisdiction  and  unavailable,  report  of  his  med- 
ical examination  was  not  admissible.  D.C.  Code 
1951,  §§  22-2801,  22-3501(a).  Whittaker  v 
U.S.,  281  F.2d  631,  1960  U.S.  App.  LEXIS  4010 
(C.A.D.C.  1960). 

Testimony  of  expert  witness  on  the  sexual 
victimization  of  children  was  admissible  in 
prosecution  of  defendant,  who  was  a  teacher, 
for  sexually  abusing  and  assaulting  students; 
expert's  "grooming"  testimony  was  beyond  the 
ken  of  a  lay  trier  of  fact  and  would  be  helpful  to 
the  jurors  in  their  consideration  of  the  evi- 
dence, and  expert's  testimony  helped  to  explain 
not  only  how  a  child  molester  could  accomplish 
his  crimes  without  violence,  but  also  why  a 
child  victim  would  acquiesce  and  be  reluctant 
to  turn  against  her  abuser.  Jones  v.  United 
States,  990  A.2d  970,  2010  D.C.  App.  LEXIS 
136  (2010). 

Child  victim's  statement  to  foster  mother,  in 
which  she  stated  that  juvenile  "did  bad  things 
to  me"  and  "we  were  in  the  bedroom  and  he 
pulled  his  pants  down  and  he  pulled  my  pants 
down  and  when  he  was  done  he  ran  into  the 
bathroom,"  was  not  admissible  as  an  excited 
utterance,  in  juvenile  adjudication  proceeding; 
the  statement  was  made  six  months  after  the 
startling  event  occurred,  and  victim  became 
distraught  only  upon  reflecting  upon  what  had 
happened  to  her.  In  re  L.L.,  974  A.2d  859,  2009 
D.C.  App.  LEXIS  243  (2009). 

Testimony  of  physician  who  had  examined 
child  at  hospital,  that  child  said  that  his  moth- 
er's boyfriend  struck  him  in  the  face  and  back 
with  a  closed  fist  because  he  told  his  mother 
that  the  boyfriend  was  sexually  abusing  his 
sister,  was  admissible  under  "medical  diagno- 
sis" exception  to  rule  against  hearsay,  in  pros- 
ecution for  first-degree  child  sexual  abuse  and 
cruelty  to  children;  child's  statement  was  rele- 
vant to  his  diagnosis  and  treatment,  and  med- 
ical record  containing  statement,  which  record 
had  been  admitted  into  evidence,  was  accompa- 
nied by  kind  of  testimony  and  cross-examina- 
tion that  tested  statement's  reliability.  Jenkins 
V  United  States,  870  A.2d  27,  2005  D.C.  App. 
LEXIS  39  (2005). 


In  reviewing  trial  court  rulings  on  alleged 
ineffectiveness  of  counsel,  the  Court  of  Appeals 
accepts  trial  court  findings  of  fact  unless  they 
lack  evidentiary  support,  and  the  Court  re- 
views questions  of  law  de  novo.  Jenkins  v. 
United  States,  870  A.2d  27,  2005  D.C.  App. 
LEXIS  39  (2005). 

A  sexual  assault  qualifies  as  serious  occur- 
rence for  purposes  of  holding  that  a  statement 
qualifies  as  an  excited  or  spontaneous  utter- 
ance. WilHams  v  United  States,  859  A.2d  130, 
2004  D.C.  App.  LEXIS  452  (2004). 

Two-year-old  victim's  mother's  testimony  re- 
garding allegations  of  another  sexual  assault 
by  defendant  was  admissible  as  excited  utter- 
ance exception  to  prohibition  against  hearsay 
in  sexual  abuse  prosecution  involving  five-year- 
old  victim;  two-year-old  was  crying  at  time  she 
told  her  mother  what  defendant  had  done  to 
her,  victim  only  revealed  what  had  happened 
when  her  mother  took  her  to  bathroom  and 
found  she  could  not  urinate,  and  mother  first 
learned  of  assault,  reported  it  to  police,  and 
took  victim  to  hospital  all  on  same  day.  Wil- 
hams  V  United  States,  859  A.2d  130,  2004  D.C. 
App.  LEXIS  452  (2004). 

Five-year-old  sexual  abuse  victim  adopted 
statements  from  videotape  taken  with  child 
advocacy  counselor,  and  thus,  tape  was  admis- 
sible as  substantive  evidence;  videotape  con- 
tained statements  made  while  victim  was  not 
under  oath,  and  because  victim  testified,  after 
being  impeached  with  videotape,  that  defen- 
dant had  in  fact  done  what  record  revealed, 
victim  adopted  those  portions  of  videotape  used 
to  impeach  her.  Williams  v.  United  States,  859 
A.2d  130,  2004  D.C.  App.  LEXIS  452  (2004). 

Medical  expert's  testimony  regarding  the 
identification  of  fissure  or  tear,  during  victim's 
rectal  examination,  was  admissible  as  other  act 
evidence,  in  prosecution  for  first-degree  child 
sexual  assault;  such  evidence  was  directly 
linked  to  victim's  testimony  that  defendant  had 
engaged  in  anal  sex  with  her  over  extended 
period  of  time,  and  in  particular  on  the  day 
before  she  was  examined.  Brown  v.  United 
States,  840  A.2d  82,  2004  D.C.  App.  LEXIS  2 
(2004). 

Police  officer's  testimony  that  victim  had  re- 
ported that  defendant  "had  beaten  her"  was 
admissible  as  other  act  evidence,  in  prosecution 
for  first-degree  child  sexual  abuse;  victim's 
statement  was  closely  intertwined  with  the 
report  of  sexual  abuse  and  placed  the  charged 
crime  in  context,  because  the  beating  was  the 
immediate  cause  of  her  finally  deciding  to  go  to 
the  police  despite  defendant's  threats.  Brown  v. 
United  States,  840  A.2d  82,  2004  D.C.  App. 
LEXIS  2  (2004). 

Defendant  did  not  make  precise  demonstra- 
tion, in  prosecution  for  first-degree  child  sexual 
abuse,  of  probative  value  of  evidence  of  victim's 
alleged  prior  sexual  activity  with  her  cousin; 
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defense  counsel  could  only  proffer  that  she  had 
evidence  that  victim  and  cousin  "were  caught  in 
the  basement  at  least  fooling  around,  if  not 
having  sex  at  one  point.  My  evidence  is  they 
were  having  sex,"  without  proffering  any  evi- 
dence suggesting  that  this  information  was 
credible  and  without  explaining  how  victim's 
alleged  sexual  activity  with  cousin  would  un- 
dercut medical  testimony  regarding  victim. 
Brown  v.  United  States,  840  A.2d  82,  2004  D.C. 
App.  LEXIS  2  (2004). 

If  the  statement  of  fault  involves  a  child  who 
has  been  sexually  assaulted  by  a  member  of  her 
household,  it  may  be  admissible  under  the 
medical  diagnosis  exception  to  the  hearsay 
rule,  because  the  injury  being  treated  is  no 
longer  just  physical  but  psychological  and  emo- 
tional as  well,  and  because  such  statements  are 
relevant  to  preventing  reoccurrence  of  the 
abuse.  Brown  v.  United  States,  840  A.2d  82, 
2004  D.C.  App.  LEXIS  2  (2004). 

Medical  expert's  testimony  that  victim's 
medical  records  indicated  that  victim  had  told 
medical  personnel  that  she  had  intercourse 
with  defendant  "yesterday,"  that  she  also  had 
rectal  intercourse,  that  she  had  had  sexual 
intercourse  two  to  three  times  per  week  with 
defendant  in  basement  of  their  home  and  in 
living  room,  and  that  first  incident  of  sexual 
abuse  or  sexual  activity  occurred  when  she  was 
about  five  years  old,  was  admissible  under 
medical  diagnosis  exception  to  hearsay  rule,  in 
prosecution  for  first-degree  child  sexual  abuse. 
Brown  v.  United  States,  840  A.2d  82,  2004  D.C. 
App.  LEXIS  2  (2004). 

Medical  expert's  testimony  that  victim's 
medical  records  indicated  that  victim  had  told 
medical  personnel  that  defendant  "had  sexu- 
ally abused  her,"  that  she  "was  molested  at  his 
home  after  school,"  and  that  "it  happened  a  lot 
of  times"  was  admissible  under  prior  identifica- 
tion exception  to  hearsay  rule,  in  prosecution 
for  first-degree  child  sexual  abuse;  no  details  of 
the  incidents  themselves  were  divulged  in  the 
statements.  Brown  v.  United  States,  840  A.2d 
82,  2004  D.C.  App.  LEXIS  2  (2004). 

Detective's  testimony  that  victim  told  her, 
during  interview  at  police  headquarters,  that 
"she  was  assaulted  by  [defendant]"  was  admis- 
sible under  prior  identification  exception  to 
hearsay  rule,  in  prosecution  for  first-degree 
child  sexual  abuse.  Brown  v.  United  States,  840 
A.2d  82,  2004  D.C.  App.  LEXIS  2  (2004). 

In  prosecution  for  incest  and  child  sexual 
abuse,  expert  testimony  from  state's  clinical 
psychologist  regarding  behavior  of  sexually 
abused  children  was  properly  admitted  with 
limitations  precluding  expert  from  making  ul- 
timate conclusions  on  whether  victim  was 
truthful  or  whether  defendant  was  guilty,  as 
information  was  beyond  average  juror's  under- 
standing, where  expert  discussed  ability  of  chil- 
dren to  sequence  events,  and  she  made  obser- 


vations that  child  victims  of  incest  do  not 
always  promptly  report  such  abuse,  and  that 
children,  unlike  adults,  display  range  of  re- 
sponses to  abuse,  including  not  visibly  reacting. 
Mindombe  v.  United  States,  795  A.2d  39,  2002 
D.C.  App.  LEXIS  71  (2002),  writ  of  certiorari 
denied  by  537  U.S.  1234,  123  S.  Ct.  1355,  155  L. 
Ed.  2d  200,  2003  U.S.  LEXIS  1790,  71  U.S.L.W. 
3566  (2003). 

In  child  sexual  abuse  cases,  expert  testimony 
regarding  behavior  of  sexually  abused  children 
is  admissible  as  part  of  the  government's  case- 
in-chief because  it  provides  a  useful  profile  to 
the  jury  of  the  range  of  behaviors  exhibited  by 
victims;  thus,  such  expert  testimony  is  admis- 
sible in  cases  where  the  government  success- 
fully proffers  that  the  facts  and  evidence  to  be 
presented  at  trial  are  likely  to  be  inconsistent 
with  a  lay  juror's  expectations  as  to  how  a  child 
sexual  abuse  victim  should  respond  to  such  a 
traumatizing  event.  Mindombe  v.  United 
States,  795  A.2d  39,  2002  D.C.  App.  LEXIS  71 
(2002),  writ  of  certiorari  denied  by  537  U.S. 
1234,  123  S.  Ct.  1355,  155  L.  Ed.  2d  200,  2003 
U.S.  LEXIS  1790,  71  U.S.L.W.  3566  (2003). 

Trial  court  did  not  abuse  its  discretion  in 
prosecution  for  child  sexual  abuse  and  threat  to 
injury  a  child  by  denying  defendant's  motion  to 
exclude  photographs  of  his  home,  even  though 
defendant  claimed  such  photographs  had  little 
probative  value;  record  showed  trial  court 
spent  time  reviewing  each  of  the  government's 
proposed  photographic  exhibits,  and  court  de- 
termined that  some  of  the  pictures  were  useful 
in  illustrating  testimony  of  victim.  Shorter  v. 
United  States,  792  A.2d  228,  2001  D.C.  App. 
LEXIS  672  (2001). 

Complainant's  statements  to  her  friend  that 
she  was  having  sex  with  defendant  were  admis- 
sible in  prosecution  for  first-degree  child  sexual 
abuse  under  "report  of  rape  rule,"  even  if  14- 
year-old  complainant  was  a  willing  participant, 
where  defendant  claimed  complainant  falsely 
implicated  him  because  she  did  not  want  her 
mother  to  find  out  she  was  having  sex  with 
teenage  boys,  exclusion  of  statements  would 
have  misled  jury  into  believing  that  complain- 
ant implicated  defendant  only  when  she  was 
questioned  by  an  authority  figure,  and  trial 
court  instructed  jury  that  statements  could 
only  be  considered  in  judging  complainant's 
credibility  as  a  witness.  Williams  v.  United 
States,  756  A.2d  380,  2000  D.C.  App.  LEXIS 
138  (2000). 

Complainant's  statements  to  her  friend  that 
she  was  having  sex  with  defendant  was  admis- 
sible as  substantive  evidence  in  prosecution  for 
first-degree  child  sexual  abuse,  as  statements 
fell  under  the  prior  identification  exception  to 
the  hearsay  rule  because  her  statements  iden- 
tified defendant  as  the  person  she  was  having 
sex  with  but  included  no  details  of  the  sexual 
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incidents.  Williams  v.  United  States,  756  A. 2d 
380,  2000  D.C.  App.  LEXIS  138  (2000). 

Testimony  recounting  details  of  the  com- 
plainant's descriptions  of  the  assault  would  not 
be  admissible  under  the  prior  identification 
exception.  Williams  v.  United  States,  756  A.2d 
380,  2000  D.C.  App.  LEXIS  138  (2000). 

Evidence  of  uncharged  acts  of  sexual  abuse 
and  vaginal  intercourse  against  child  complain- 
ant were  admissible  on  theory  of  predisposition 
to  gratify  special  desires  with  that  particular 
victim,  in  prosecution  for  various  sex  offenses, 
including  rape  and  sexual  abuse.  D.C.  Code 
1981,  §§  22-4102,  22-4108;  §§  22-2801,  22- 
3501  (repealed).  Graham  v.  United  States,  746 
A.2d  289,  2000  D.C.  App.  LEXIS  30  (2000). 

Juvenile's  mother  could  testify  as  to 
nonconfidential  matter  of  juvenile's  date  of 
birth  and  age,  in  juvenile  delinquency  proceed- 
ing based  on  charge  of  child  sexual  abuse 
through  sexual  contact  with  child  at  least  four 
years  younger  than  juvenile.  D.C.  Code  1981, 
§§  22-4101(3,  9),  22-4109.  In  re  E.F.,  740  A.2d 
547,  1999  D.C.  App.  LEXIS  256  (1999). 

In  prosecution  for  armed  rape,  indecent  acts 
with  a  minor,  and  various  related  offenses  in- 
volving two  teenaged  girls,  evidence  of  other 
sex  crimes  involving  defendant  and  three  other 
teenaged  girls  was  admissible  to  prove  that 
defendant  had  an  unusual  preference  for  hav- 
ing sexual  relations  with  young  girls.  Johnson 
V.  United  States,  610  A.2d  729,  1992  D.C.  App. 
LEXIS  175  (1992). 

Resolving  conflicting  expert  testimony  about 
whether  anal  penetration  had  occurred  was 
jury  issue  in  prosecution  for  oral  and  anal 
sodomy  of  complainant,  who  was  nine  years  old 
at  time  of  alleged  offense.  D.C.  Code  1981, 
§  22-3502(b).  Barrera  v.  United  States,  599 
A.2d  1119,  1991  D.C.  App.  LEXIS  323  (1991). 

If  promptness  of  report  of  sex  crime  made  by 
victim,  and  circumstance  of  spontaneity,  tend  to 
preclude  fabrication,  testimony  falls  under 
"spontaneous  utterance"  hearsay  exception,  but 
if  declaration  loses  character  of  spontaneous 
utterance  and  becomes  calm  narrative  of  past 
event,  it  will  be  inadmissible  under  such  excep- 
tion, and  trial  judge  has  discretion  to  decide 
when  statement  about  sex  crime  is  spontane- 
ous utterance.  D.C.  Code  §§  22-501,  22-2801, 
22-3501,  22-3501(a,  b).  Fitzgerald  v.  United 
States,  412  A.2d  1,  1980  D.C.  App.  LEXIS  226 
(1980). 

Where,  of  conversations  including  earliest 
which  took  place  next  day  after  assault  and 
others  taking  place  after  lapse  of  10  and  12 
days  in  response  to  questioning,  none  took 
place  while  child  was  still  in  throes  of  trau- 
matic episode  following  sex  offense,  statements 
were  hearsay  and  not  admissible  under  spon- 
taneous utterance  exception  for  truth  of  at- 
tempted rape  itself,  but  were  admissible  under 
"complaint  of  rape"  doctrine,  not  for  truth  of 


matter  asserted  but  for  fact  that  statement  was 
made.  D.C.  Code  §§  22-501,  22-2801,  22-3501, 
22-3501(a,  b).  Fitzgerald  v.  United  States,  412 
A.2d  1,  1980  D.C.  App.  LEXIS  226  (1980). 

In  prosecution  for  assault  with  intent  to 
commit  rape,  taking  indecent  liberties  with 
minor  child  and  enticing  minor  child,  in  view  of 
threat  made  against  child  so  that  she  feared 
reprisal,  there  was  explanation  for  delay  in  her 
report  of  occurrence,  and  thus  fact  of  complaint 
was  admissible,  but  not  details  of  occurrence, 
testimony  being  offered  only  to  bolster  credibil- 
ity of  complainant,  and  thus  testimony  should 
be  limited  to  fact  that  complaint  was  made, 
without  details,  and  jury  was  to  be  instructed 
that  such  evidence  was  to  be  considered  solely 
for  purpose  of  corroboration  of  testimony  of 
complainant.  D.C.  Code  §§  22-501,  22-2801, 
22-3501,  22-3501(a,  b).  Fitzgerald  v.  United 
States,  412  A.2d  1,  1980  D.C.  App.  LEXIS  226 
(1980). 

Arguments  and  conduct  of  counseL 

Statement  of  counsel  for  defendant  in  closing 
argument  to  jury  in  prosecution  for  rape  of  nine 
year  old,  that  verdict  of  guilty  was  proper  under 
the  circumstances  and  evidence,  was  a  defect 
affecting  "substantial  rights"  within  meaning  of 
rule  that  plain  errors  or  defects  affecting  "sub- 
stantial rights"  may  be  noticed  on  appeal 
though  they  were  not  brought  to  attention  of 
the  trial  court.  D.C.  Code  1940,  §  22-2801; 
Fed.Rules  Crim.Proc.  rule  52(b),  18  U.S.C. 
Tatum  V.  U.S.,  190  F2d  612,  1951  U.S.  App. 
LEXIS  2469  (C.A.D.C.  1951). 

In  prosecution  for  carnally  knowing  and 
abusing  a  female  child  of  the  age  of  nine  years, 
refusal  to  permit  defendant's  counsel  to  argue 
the  sociological  aspects  of  the  case  as  a  matter 
of  extenuation  of  the  crime  was  not  error.  D.C. 
Code  1940,  §  22-2801.  Holmes  v.  U.S.,  171  R2d 
1022,  1948  U.S.  App.  LEXIS  2938  (C.A.D.C. 
1948). 

While  prosecutor's  statement  during  rebuttal 
argument  of  trial  for  first-degree  child  sexual 
abuse,  in  which  he  described  the  complainant 
as  among  "the  most  vulnerable  [type  of  kids]  in 
our  society,"  and  "the  kind  of  kid  who  is  going  to 
get  sexually  assaulted  when  she's  making  un- 
wise choices,"  would  better  have  been  left  un- 
said, it  had  no  substantial  influence  on  the 
jury's  verdict  and  thus  did  not  require  reversal 
of  defendant's  conviction;  the  court  immedi- 
ately gave  a  curative  instruction,  the  record 
provided  no  basis  to  rebut  the  presumption  that 
the  jury  understood  and  followed  it,  and  the 
prosecutor  immediately  ceased  this  line  of  ar- 
gument. Teoume-Lessane  v.  United  States,  931 
A.2d  478,  2007  D.C.  App.  LEXIS  684  (2007), 
writ  of  certiorari  denied  by  555  U.S.  927,  129  S. 
Ct.  301,  172  L.  Ed.  2d  220,  2008  U.S.  LEXIS 
6025,  77  U.S.L.W.  3206  (2008). 
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Prosecutor's  comments  during  closing  argu- 
ment of  trial  for  first-degree  child  sexual  abuse, 
specifically  his  characterization  the  defense's 
assertions  that  the  evidence  of  penetration  was 
insufficient  as  "laughable"  and  "ridiculous," 
were  not  improper;  the  comments  were 
squarely  within  the  category  of  commenting  on 
the  evidence  and  were  delivered  at  a  time  when 
the  prosecutor  was  specifically  focusing  on  the 
futility  of  defendant's  attempt  to  deny  the  gov- 
ernment's evidence  on  sexual  penetration. 
Teoume-Lessane  v.  United  States,  931  A.2d 
478,  2007  D.C.  App.  LEXIS  684  (2007),  writ  of 
certiorari  denied  by  555  U.S.  927,  129  S.  Ct. 
301,  172  L.  Ed.  2d  220,  2008  U.S.  LEXIS  6025, 
77  U.S.L.W.  3206  (2008). 

Prosecutor's  statements  during  closing  argu- 
ment, to  the  effect  that  defendant's  presence  in 
court  allowed  him  to  fabricate  a  story  in  re- 
sponse to  the  government's  evidence,  were  not 
improper,  during  prosecution  for  first-degree 
child  sexual  abuse;  while  the  Constitution 
would  allow  such  comments  even  without  spe- 
cific indications  of  tailoring,  the  government 
was  particularly  justified  in  using  the  tactic  in 
defendant's  case,  where  it  could  pinpoint  as- 
pects of  defendant's  testimony  that  seemed 
unusually  coincidental  to  the  government's  pre- 
sentation. Teoume-Lessane  v.  United  States, 
931  A.2d  478,  2007  D.C.  App.  LEXIS  684 
(2007),  writ  of  certiorari  denied  by  555  U.S. 
927,  129  S.  Ct.  301,  172  L.  Ed.  2d  220,  2008 
U.S.  LEXIS  6025,  77  U.S.L.W.  3206  (2008). 

Defense  counsel's  withdrawal  of  his  objection 
to  double  hearsay  testimony  of  one  of  child's 
treating  physicians,  which  consisted  of  physi- 
cian reading  medical  record  prepared  by  child's 
other  treating  physician  that  reported  that 
child's  grandmother  had  stated  that  child  told 
grandmother  that  defendant  had  "put  [a]  pillow 
over  my  body  and  put  his  fingers  in  my  pri- 
vates [,]"  constituted  trial  strategy,  and,  thus 
could  not  amount  to  ineffective  assistance,  in 
prosecution  for  first-degree  child  sexual  abuse 
and  cruelty  to  children;  defense  counsel  finally 
decided,  as  matter  of  trial  strategy,  to  permit 
admission  of  first  and  second  level  written 
hearsay  in  medical  record,  even  for  truth  of 
statements  made,  in  lieu  of  risking  live  testi- 
mony by  a  hostile  witness,  the  grandmother, 
and  the  sympathetic  alleged  victim,  the  child. 
Jenkins  v  United  States,  870  A.2d  27,  2005 
D.C.  App.  LEXIS  39  (2005). 

Refusal  to  prohibit  contact  between  govern- 
ment and  five-year-old  sexual  abuse  victim  over 
course  of  her  testimony  was  not  abuse  of  dis- 
cretion; prosecutor  did  not  wish  to  talk  to  victim 
about  substance  of  her  testimony,  but  rather  to 
ensure  that  she  would  come  on  time,  and  that 
child  advocacy  counselor  could  talk  to  victim 
and  try  and  determine  whether  she  would  in 
fact  be  able  to  testify,  prosecutor  stated  that  she 
was  willing  to  comply  with  court's  terms  not  to 


discuss  testimony  directly,  and  court  was  fully 
justified  in  not  separating  five-year-old  victim 
from  child  advocacy  counselor  who  was  treating 
her.  Wilhams  v  United  States,  859  A.2d  130, 
2004  D.C.  App.  LEXIS  452  (2004). 

Prosecutor's  statement  made  during  rebuttal 
closing  argument  that  five-year-old  sexual 
abuse  victim,  who  had  given  portion  of  her 
testimony  from  jury  room  via  closed  circuit 
television,  was  aware  of  defendant's  presence 
nearby  in  courtroom,  was  not  improper 
prosecutorial  overreaching,  but  was  based  on 
reasonable  inference  by  prosecutor,  in  view  of 
accessibility  of  jury  room  from  courtroom, 
movement  of  other  persons  from  jury  room  to 
courtroom,  and  victim's  interaction  with  trial 
judge  during  her  testimony.  Williams  v.  United 
States,  859  A.2d  130,  2004  D.C.  App.  LEXIS 
452  (2004). 

Trial  court  did  not  commit  plain  error  by 
failing  to  intervene,  sua  sponte,  and  by  failing 
to  prohibit  cross-examination  and  closing  argu- 
ment concerning  defendant's  change  of  story 
about  his  sexual  relations  with  teenage  cousin, 
in  prosecution  for  rape  and  unlawful  carnal 
knowledge  of  child  under  16  years  of  age.  D.C. 
Code  1981,  §  22-2801  (repealed).  Roberts  v. 
United  States,  743  A.2d  212,  1999  D.C.  App. 
LEXIS  301  (1999). 

Competency  of  witnesses. 

With  children  of  tender  years,  it  is  proper  for 
a  trial  judge  to  conduct  a  preliminary  voir  dire 
on  issue  of  testimonial  maturity;  questioning  at 
such  hearing  should  be  handled  in  a  way  that  is 
meaningful  and  not  by  inquiry  that  borders  on 
the  casual  and  uses  leading  questions.  United 
States  V  Schoefield,  465  F.2d  560,  1972  U.S. 
App.  LEXIS  9659  (C.A.D.C.  1972),  writ  of  cer- 
tiorari denied  by  409  U.S.  881,  93  S.  Ct.  210,  34 
L.  Ed.  2d  136,  1972  U.S.  LEXIS  1700  (1972). 

Ultimate  test  of  competency  of  a  young  child 
as  a  witness  is  whether  he  has  the  requisite 
intelligence  and  mental  capacity  to  under- 
stand, recall  and  narrate  his  impressions  of  an 
occurrence.  United  States  v.  Schoefield,  465 
F.2d  560,  1972  U.S.  App.  LEXIS  9659  (C.A.D.C. 
1972),  writ  of  certiorari  denied  by  409  U.S.  881, 
93  S.  Ct.  210,  34  L.  Ed.  2d  136,  1972  U.S. 
LEXIS  1700  (1972). 

Where  12-year-old  complainant  was  student 
in  sixth  grade  and  transcript  revealed  intelli- 
gent comprehension  in  terms  of  answering 
questions,  there  was  no  basis  for  claim  that 
trial  judge,  who  was  not  requested  to  conduct 
preliminary  voir  dire  as  to  testimonial  matu- 
rity, was  clearly  erroneous  either  in  proceeding 
without  a  preliminary  voir  dire  or  in  accepting 
testimony  of  complainant  and  her  13-year-old 
brother.  United  States  v  Schoefield,  465  F.2d 
560,  1972  U.S.  App.  LEXIS  9659  (C.A.D.C. 
1972),  writ  of  certiorari  denied  by  409  U.S.  881, 
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93  S.  Ct.  210,  34  L.  Ed.  2d  136,  1972  U.S. 
LEXIS  1700  (1972). 

Decision  of  the  trial  judge  as  to  competency  of 
a  young  child  as  a  witness  may  not  be  upset  on 
appeal  unless  clearly  erroneous;  such  rule  ap- 
plies not  only  to  his  ultimate  decision  on  testi- 
monial maturity  but  also  to  the  examination  he 
chooses  to  conduct  to  appraise  capacity.  United 
States  V.  Schoefield,  465  F.2d  560,  1972  U.S. 
App.  LEXIS  9659  (C.A.D.C.  1972),  writ  of  cer- 
tiorari denied  by  409  U.S.  881,  93  S.  Ct.  210,  34 
L.  Ed.  2d  136,  1972  U.S.  LEXIS  1700  (1972). 

While  expert  witness  on  sexual  victimization 
of  children  lacked  formal  academic  training  in 
psychology,  he  spent  over  twenty  years  in  the 
Behavioral  Science  Unit  studying  the  sexual 
victimization  of  children,  and  he  had  shared  his 
conclusions  with,  and  undoubtedly  had  re- 
ceived feedback  from,  other  professionals  work- 
ing in  the  same  or  related  areas,  including 
mental  health  specialists,  and  thus,  he  was 
qualified  as  expert  to  testify  about  sexual  vic- 
timization of  children  in  prosecution  of  defen- 
dant, who  was  a  teacher,  for  sexually  abusing 
and  assaulting  students;  expert  was  qualified 
to  describe  the  behavior  patterns  he  had  ob- 
served in  hundreds  of  cases,  and  his  "psycho- 
logical" testimony  was  grounded  in  those  obser- 
vations and  correspondingly  modest  in  scope. 
Jones  V.  United  States,  990  A.2d  970,  2010  D.C. 
App.  LEXIS  136  (2010). 

It  was  not  abuse  of  discretion  to  find  that 
child  sexual  abuse  victim  who  was  seven  years 
old  at  time  of  trial  and  six  years  old  at  time  of 
abuse  was  competent  to  testify;  trial  court 
found  that  victim  knew  difference  between 
truth  and  falsehood  based  on  victim's  responses 
to  preliminary  examination,  and,  notwith- 
standing court's  observation  that  child  was 
hazy  on  some  details,  court  also  concluded  that 
child  was  able  to  recall  details  sufficiently  to  be 
considered  competent  to  testify.  Barnes  v. 
United  States,  600  A.2d  821,  1991  D.C.  App. 
LEXIS  344  (1991). 

Before  child  witness  can  be  found  competent 
to  testify,  child  must  be  able  to  recall  events 
which  are  subject  of  testimony,  and  child  must 
understand  difference  between  truth  and  false- 
hood and  appreciate  duty  to  tell  truth.  Barnes 
V.  United  States,  600  A.2d  821,  1991  D.C.  App. 
LEXIS  344  (1991). 

Trial  court's  determination  of  competency  of 
child  witness  is  question  of  law  which  is  com- 
mitted to  its  sound  discretion;  Court  of  Appeals 
will  not  disturb  trial  court's  decision  unless  it  is 
clearly  erroneous,  recognizing  that  trial  court 
has  opportunity  to  observe  witness'  demeanor 
and  conduct  at  trial.  Barnes  v.  United  States, 
600  A.2d  821,  1991  D.C.  App.  LEXIS  344 
(1991). 

Court  of  Appeals  may  consider  actual  testi- 
mony of  child  witness  when  evaluating  whether 
trial  court's  exercise  of  discretion  in  allowing 


child  to  testify  was  clearly  erroneous;  if  trial 
transcript  reveals  that  complainant  had  intel- 
ligent comprehension  in  answering  questions 
posed  to  her,  trial  court's  finding  of  competency 
will  be  upheld  even  absent  voir  dire.  Barnes  v. 
United  States,  600  A.2d  821,  1991  D.C.  App. 
LEXIS  344  (1991). 

Inconsistencies  in  testimony  of  complainant, 
who  was  ten  years  old  at  time  of  trial,  and  gaps 
in  complainant's  memory  and  knowledge  were 
issues  that  affected  credibility  to  be  given  com- 
plainant's testimony,  not  his  competence  as 
witness.  Barrera  v.  United  States,  599  A.2d 
1119,  1991  D.C.  App.  LEXIS  323  (1991). 

Determination  of  whether  child  is  legally 
competent  to  testify  is  matter  which  rests 
within  broad  discretion  of  trial  court;  because 
trial  court  has  opportunity  to  observe  witness' 
conduct  and  demeanor  at  trial,  court's  decision 
will  not  be  disturbed  on  appeal  unless  shown  to 
be  clearly  erroneous.  Johnson  v.  United  States, 
364  A.2d  1198,  1976  D.C.  App.  LEXIS  385 
(1976). 

Appellate  court,  in  determining  whether  trial 
court  abused  its  discretion  by  permitting  child 
to  testify,  may  properly  examine  actual  testi- 
mony of  child;  however,  appellate  court  cannot 
review  child's  conduct  and  demeanor  in  court- 
room. Johnson  v.  United  States,  364  A.2d  1198, 
1976  D.C.  App.  LEXIS  385  (1976). 

Corroboration. 

Uncorroborated  testimony  by  complainant, 
who  had  been  nine  years  old  at  time  of  alleged 
offense,  that  defendant  placed  his  penis  in 
complainant's  mouth  and  anus  and  fondled 
complainant's  penis  was  sufficient  to  raise  jury 
issue  in  prosecution  for  committing  indecent 
act  with  child  under  age  of  16  and  for  oral  and 
anal  sodomy;  independent  corroboration  was 
not  required.  D.C.  Code  1981,  §§  22-3501,  22- 
3502,  23-114.  Barrera  v.  United  States,  599 
A.2d  1119,  1991  D.C.  App.  LEXIS  323  (1991). 

Requirement  of  corroboration  for  conviction 
of  a  sex  offense  against  a  youthful  victim  was 
satisfied  by  testimony  of  children  living  with 
defendant  as  to  indecent  acts  with  another 
child  and  children's  conversations  with  each 
other  about  defendant's  acts,  by  testimony  of 
other  witnesses  substantiating  children's  testi- 
mony, and  by  uncontroverted  evidence  of  defen- 
dant's opportunity  to  commit  the  crimes.  Jack- 
son V.  United  States,  503  A.2d  1225,  1986  D.C. 
App.  LEXIS  264  (1986). 

It  remains  rule  that  when  victim  of  alleged 
"sex  offense"  is  nonmature  conviction  may  not 
be  had  upon  uncorroborated  testimony  of  vic- 
tim, and  thus  government  must  introduce  cor- 
roborative evidence  to  meet  burden  of  proof  and 
to  survive  defense  motion  for  judgment  of  ac- 
quittal, and  though  corroboration  is  initially 
matter  for  trial  court,  it  is  jury's  function  to 
decide  whether  standard  of  corroborative  proof 
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has  been  met  and  thus  case  must  be  submitted 
to  jury  with  specific  instructions  requiring  find- 
ing of  independent  evidence  corroborative  of 
victim's  testimony  as  condition  precedent  to 
guilty  verdict.  D.C.  Code  §§  22-501,  22-2801, 
22-3501(a,  b).  Fitzgerald  v.  United  States,  412 
A.2d  1,  1980  D.C.  App.  LEXIS  226  (1980). 

Age  of  victim  of  "sex  offense"  remains  impor- 
tant factor  to  be  considered  in  determining 
sufficiency  of  corroborative  evidence,  and  trial 
court  could  properly  take  into  account  child 
victim's  maturity  in  assessing  need  for  corrob- 
oration. D.C.  Code  §§  22-501,  22-2801,  22- 
3501(a,  b).  Fitzgerald  v.  United  States,  412  A.2d 
1,  1980  D.C.  App.  LEXIS  226  (1980). 

Where  trial  court  clearly  did  not  intend  to 
dispense  with  corroboration  requirement,  in 
prosecution  for  assault  with  intent  to  commit 
rape,  taking  indecent  liberties  with  minor  and 
enticing  minor  child  but  pointed  to  victim's 
demonstrated  maturity  throughout  proceed- 
ings and  presence  of  corroboration  and  com- 
mented that  victim  was  "not  immature  as  a 
youngster  goes,"  extrinsic  evidence  of  complain- 
ant's emotional  state  tended  to  support  her 
story  and  was  sufficient  corroboration  in  light 
of  additional  factors  diminishing  risk  of  accu- 
sation, e.  g.,  no  motive  to  fabricate,  demeanor 
at  trial,  etc.,  but  omission  of  corroborative  in- 
struction was  nonetheless  error.  D.C.  Code 
§§  22-501,  22-2801,  22-3501(a,  b).  Fitzgerald  v. 
United  States,  412  A.2d  1,  1980  D.C.  App. 
LEXIS  226  (1980). 

In  prosecution  for  "sex  offense"  against 
nonmature  victim,  corroboration  is  required,  as 
general  rule  as  to  both  corpus  delicti  and  iden- 
tity of  assailant.  D.C.  Code  §§  22-501,  22-2801, 
22-3501,  22-3501(a,  b).  Fitzgerald  v.  United 
States,  412  A.2d  1,  1980  D.C.  App.  LEXIS  226 
(1980). 

Discovery. 

Refusal,  in  criminal  prosecution  in  which 
accused  was  convicted  of  sodomy,  taking  inde- 
cent liberties  with  a  minor  and  assault  with  a 
deadly  weapon  and  in  which  three  potential 
government  witnesses  were  of  tender  age,  to 
grant  accused  discovery  of  names  and  ad- 
dresses of  government  witnesses  was  not  abuse 
of  discretion.  D.C.  Code  §§  22-502,  22-3501(a), 
22-3502;  D.C.  Code  SCR,  Criminal  Rule  16. 
Davis  V.  United  States,  315  A.2d  157,  1974  D.C. 
App.  LEXIS  364  (1974). 

Double  jeopardy. 

Repeated  acts  of  forced  sexual  intercourse,  if 
committed  in  a  single  course  of  conduct,  will  not 
be  converted  into  separate  rapes,  under  Double 
Jeopardy  Clause.  Sanchez-Rengifo  v.  United 
States,  815  A.2d  351,  2002  D.C.  App.  LEXIS 
799  (2002). 

Conviction  on  one  count  of  second-degree 
child  sexual  abuse  while  armed  and  three 


counts  of  first-degree  child  sexual  abuse  while 
armed  did  not  violate  Double  Jeopardy  Clause; 
sexual  assaults  took  two  hours,  and  involved 
various  specific  types  of  sexual  activity.  San- 
chez-Rengifo V.  United  States,  815  A.2d  351, 
2002  D.C.  App.  LEXIS  799  (2002). 

Double  jeopardy  precluded  defendant's  sen- 
tencing for  both  statutory  rape  and  assault 
with  intent  to  commit  common-law  rape,  based 
on  single  act  upon  15-year-old  girl;  statutory 
rape  and  common-law  rape  were  merely  differ- 
ent means  of  committing  same  offense,  and 
thus  assault  charge,  which  was  lesser-included 
offense  of  common-law  rape,  was  also  lesser- 
included  offense  of  statutory  rape.  D.C.  Code 
1981,  §  22-2801;  U.S.  Const.Amend.  5.  Brown 
V.  United  States,  576  A.2d  731,  1990  D.C.  App. 
LEXIS  147  (1990). 

Examination  of  witnesses. 

In  prosecution  for  carnally  knowing  and 
abusing  a  female  child  under  the  age  of  16 
years,  child's  statement  which  had  been  given 
to  the  police,  and  which  was  used  to  impeach 
the  child's  testimony  exonerating  defendant, 
did  not  constitute  direct  evidence  of  the  crime 
charged.  D.C.  Code  1951,  §  22-2801.  Wheeler  v. 
U.S.,  211  F.2d  19,  1953  U.S.  App.  LEXIS  2711 
(C.A.D.C.  1953). 

Trial  court  did  not  abuse  its  discretion  during 
prosecution  for  first-degree  child  sexual  abuse 
by  permitting  the  government  to  ask  its  DNA 
expert,  during  re-direct  examination,  whether 
the  defense,  as  well  as  the  government,  had  the 
right  to  test  certain  items  of  evidence  collected 
during  the  investigation  of  the  case;  trial  court 
granted  the  government's  request  on  the  basis 
that  the  defense's  questions  during  cross-exam- 
ination had  attempted  to  create  the  impression 
that  the  testing  had  been  selectively  performed 
to  skew  the  results  by  focusing  only  on  the 
items  most  damaging  to  defendant,  while  ignor- 
ing items  that  could  have  helped  to  exculpate 
him.  Teoume-Lessane  v.  United  States,  931 
A.2d  478,  2007  D.C.  App.  LEXIS  684  (2007), 
writ  of  certiorari  denied  by  555  U.S.  927,  129  S. 
Ct.  301,  172  L.  Ed.  2d  220,  2008  U.S.  LEXIS 
6025,  77  U.S.L.W.  3206  (2008). 

Allowing  five-year-old  sexual  abuse  victim's 
testimony  to  be  videotaped  and  then  played  to 
jury,  rather  than  showing  jury  live  closed  cir- 
cuit testimony,  was  not  abuse  of  discretion; 
victim's  testimony  was  replayed  because  trial 
court  took  testimony  directly  after  conducting 
limited  voir  dire  in  jury  room,  court  proceeded 
in  this  manner  in  order  to  accommodate  vic- 
tim's limited  energy  and  attention  span,  and  by 
using  taped  testimony,  court  ensured  that  vic- 
tim's actual  testimony  could  be  taken  in  as 
compressed  amount  of  time  as  possible,  without 
having  to  delay  her  while  jury  were  brought  in 
after  voir  dire  was  completed  and  her  substan- 
tive  testimony  began.   Williams  v.  United 
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states,  859  A.2d  130,  2004  D.C.  App.  LEXIS 
452  (2004). 

Taking  five-year-old  sexual  abuse  victim's 
testimony  by  way  of  closed  circuit  television 
during  prosecution  and  after  victim  had  al- 
ready begun  her  testimony  was  not  error;  un- 
successful attempt  to  get  courtroom  testimony 
was  added  assurance  that  welfare  of  victim 
permitted,  if  not  compelled,  remote  testimony, 
and  by  beginning  testimony  in  courtroom  in 
defendant's  presence,  trial  court  at  least  at- 
tempted to  afford  usual  trial  confrontation  be- 
fore deciding  to  use  closed  circuit  television. 
Williams  v.  United  States,  859  A.2d  130,  2004 
D.C.  App.  LEXIS  452  (2004). 

Record  supported  finding  that  five-year-old 
sexual  abuse  victim  feared  defendant,  such 
that  taking  victim's  testimony  by  way  of  closed 
circuit  television  was  warranted;  although  on 
first  day  of  victim's  testimony,  she  pointed  to 
defendant  and  waved  and  smiled  at  him  when 
she  entered  courtroom,  once  prosecutor  began 
to  question  victim  about  defendant's  conduct, 
she  would  not  respond,  she  broke  down  and 
cried  in  witness  room,  she  told  child  advocacy 
counselor  that  she  refused  to  answer  because 
she  was  afraid  of  defendant,  and  prosecutor 
relayed  that  victim  could  say  the  words,  she 
just  could  not  say  them  in  front  of  defendant. 
Williams  v  United  States,  859  A.2d  130,  2004 
D.C.  App.  LEXIS  452  (2004). 

A  finding  of  necessity,  which  was  required 
before  a  child  witness  could  testify  outside  the 
presence  of  defendant,  requires  that  the  trial 
court:  (1)  hear  evidence  and  determine  whether 
use  of  the  one-way  closed  circuit  television 
procedure  is  necessary  to  protect  the  welfare  of 
the  particular  child  witness  who  seeks  to  tes- 
tify, (2)  find  that  the  child  witness  would  be 
traumatized,  not  by  the  courtroom  generally, 
but  by  the  presence  of  the  defendant,  and  (3) 
must  find  that  the  emotional  distress  suffered 
by  the  child  witness  in  the  presence  of  the 
defendant  is  more  than  de  minimis.  Ahmed  v. 
United  States,  856  A.2d  560,  2004  D.C.  App. 
LEXIS  449  (2004),  writ  of  certiorari  denied  by 
544  U.S.  955,  125  S.  Ct.  1719,  161  L.  Ed.  2d 
536,  2005  U.S.  LEXIS  2891,  73  U.S.L.W.  3569 
(2005). 

To  protect  from  further  harm  child  witnesses 
who  have  allegedly  been  abused,  the  trial  court 
may  allow  the  witness  to  testify  outside  the 
presence  of  the  defendant  through  closed-cir- 
cuit television,  Ahmed  v.  United  States,  856 
A.2d  560,  2004  D.C.  App.  LEXIS  449  (2004), 
writ  of  certiorari  denied  by  544  U.S.  955,  125  S. 
Ct.  1719,  161  L.  Ed.  2d  536,  2005  U.S.  LEXIS 
2891,  73  U.S.L.W.  3569  (2005). 

Defendant's  confrontation  rights  were  not 
violated  when  the  trial  court  allowed  child 
victim  to  testify  outside  the  presence  of  defen- 
dant, during  sexual  abuse  prosecution;  trial 
court  found  that  allowing  the  victim  to  testify 


via  closed  circuit  television  was  necessary  due 
the  victim's  continued  fear  of  testifying  in  front 
of  defendant,  the  fact  that  the  victim  ran  away 
and  spent  the  night  on  the  street  rather  than  go 
to  court  and  testify,  and  the  fact  that  child 
victim  was  experiencing  psychological  trauma 
from  testifying  in  front  of  defendant,  her  father. 
Ahmed  v.  United  States,  856  A.2d  560,  2004 
D.C.  App.  LEXIS  449  (2004),  writ  of  certiorari 
denied  by  544  U.S.  955,  125  S.  Ct.  1719,  161  L. 
Ed.  2d  536,  2005  U.S.  LEXIS  2891,  73  U.S.L.W. 
3569  (2005). 

Cross-examination  of  victim  regarding  her 
knowledge  of  her  cousin's  allegations  of  sexual 
assault  against  third  party,  to  show  that  accu- 
sations of  sexual  assault  were  "tossed  around" 
in  environment  in  which  victim  was  raised  and 
that  victim  was  attempting  to  emulate  her 
cousins  by  making  similar  accusations,  in- 
volved a  subject  collateral  to  the  case  being 
tried  and  would  have  served  only  to  confuse 
and  distract  jury  from  actual  issues  in  the  case, 
and  thus,  failure  to  allow  such  cross-examina- 
tion did  not  violate  Confrontation  Clause,  in 
prosecution  for  first-degree  child  sexual  abuse. 
Brown  v.  United  States,  840  A.2d  82,  2004  D.C. 
App.  LEXIS  2  (2004). 

In  prosecution  for  incest  and  child  sexual 
abuse,  defendant  was  not  denied  his  right  of 
confrontation  when  trial  court,  during  cross- 
examination  of  state's  psychological  expert, 
precluded  defendant  from  asking  specific  ques- 
tions regarding  suggestibility  of  children  on 
ground  that  such  questions  were  beyond  scope 
of  the  direct  examination  testimony;  although 
expert's  direct  examination  testimony  on  chil- 
dren's ability  to  access  their  memories  may 
have  raised  suggestibility  issue,  trial  court  al- 
lowed defendant  opportunity  to  establish  his 
main  point  on  cross-examination  that  suggest- 
ibility can  infiuence  accuracy  of  children's 
memories.  Mindombe  v.  United  States,  795 
A.2d  39,  2002  D.C.  App.  LEXIS  71  (2002),  writ 
of  certiorari  denied  by  537  U.S.  1234,  123  S.  Ct. 
1355,  155  L.  Ed.  2d  200,  2003  U.S.  LEXIS  1790, 
71  U.S.L.W.  3566  (2003). 

In  prosecution  for  child  sexual  abuse  and 
incest,  victim's  failure  to  mention  in  first  trial 
that  defendant  gave  her  rides  on  his  back  into 
his  bedroom  before  abusing  her,  which  was  her 
testimony  on  retrial,  did  not  amount  to  an 
inconsistency  by  omission  such  that  defendant 
could  use  it  for  impeachment  purposes;  victim 
was  asked  in  first  trial  whether  defendant  did 
something  that  saddened  or  hurt  her,  but  her 
testimony  regarding  the  piggy  back  rides  would 
not  have  been  an  appropriate  response  to  such 
a  question.  Mindombe  v.  United  States,  795 
A.2d  39,  2002  D.C.  App.  LEXIS  71  (2002),  writ 
of  certiorari  denied  by  537  U.S.  1234,  123  S.  Ct. 
1355, 155  L.  Ed.  2d  200,  2003  U.S.  LEXIS  1790, 
71  U.S.L.W.  3566  (2003). 
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In  prosecution  for  child  sexual  abuse  and 
incest,  victim's  failure  to  mention  in  first  trial 
that  she  was  sexually  abused  in  the  bathtub  of 
defendant's  apartment,  which  was  her  testi- 
mony on  retrial,  did  not  amount  to  an  inconsis- 
tency by  omission  such  that  defendant  could 
use  it  for  impeachment  purposes;  fact  was  not 
sufficiently  material  that  the  failure  to  mention 
it  amounted  to  an  inconsistency,  as  the  ques- 
tion posed  in  the  first  trial  concerned  abuse 
that  occurred  after  family  split  up,  and  victim's 
testimony  about  bathtub  incident  was  that  it 
occurred  while  family  was  still  living  together. 
Mindombe  v  United  States,  795  A.2d  39,  2002 
D.C.  App.  LEXIS  71  (2002),  writ  of  certiorari 
denied  by  537  U.S.  1234, 123  S.  Ct.  1355, 155  L. 
Ed.  2d  200,  2003  U.S.  LEXIS  1790,  71  U.S.L.W. 
3566  (2003). 

In  prosecution  for  child  sexual  abuse  and 
incest,  victim's  failure  to  mention  in  first  trial 
that  a  spirit  moved  her  to  tell  her  mother  about 
the  abuse,  which  was  her  testimony  on  retrial, 
did  not  amount  to  an  inconsistency  by  omission 
such  that  defendant  could  use  it  for  impeach- 
ment purposes;  question  posed  in  first  trial, 
inquiring  why  she  did  not  tell  her  mother  about 
the  abuse,  did  not  naturally  call  for  her  state- 
ment in  second  trial,  which  was  in  response  to 
question  regarding  what  caused  her  to  choose  a 
particular  day  to  tell  her  mother.  Mindombe  v. 
United  States,  795  A.2d  39,  2002  D.C.  App. 
LEXIS  71  (2002),  writ  of  certiorari  denied  by 
537  U.S.  1234,  123  S.  Ct.  1355,  155  L.  Ed.  2d 
200,  2003  U.S.  LEXIS  1790,  71  U.S.L.W.  3566 
(2003). 

In  prosecution  for  child  sexual  abuse  and 
threat  to  injure  a  child,  defendant  was  entitled 
to  have  a  limited  voir  dire  conducted  of  victim 
and  victim's  mother  concerning  a  prior  allega- 
tion of  sexual  abuse  committed  on  victim  by 
defendant,  for  purposes  of  determining 
whether  victim  was  subject  to  cross-examina- 
tion regarding  prior  allegation;  victim  was  a 
crucial  government  witness,  defendant  could 
have  shown  that  victim  was  biased  if  victim  did 
fabricate  prior  charge  of  sexual  abuse  commit- 
ted by  defendant,  and  defendant's  proffer  of 
facts  that  supported  claimed  false  allegation 
was  not  scanty  or  conclusory.  Shorter  v.  United 
States,  792  A.2d  228,  2001  D.C.  App.  LEXIS 
672  (2001). 

Supreme  Court  ruling  in  Craig  that  state 
statutory  procedure  allowing  use  of  one  way 
closed  circuit  television  for  child  abuse  victim 
testimony  outside  of  presence  of  defendant 
based  upon  adequate  showing  of  necessity  is 
not  premised  on  existence  of  state  enabling 
statute;  all  that  is  required  is  trial  court  find- 
ings reflecting  compliance  with  three  "neces- 
sity" criteria  specified  in  Craig.  U.S.C. 
Const.Amend.  6.  Rural  Hicks-Bey  v.  United 
States,  649  A.2d  569,  1994  D.C.  App.  LEXIS 
205  (1994),  writ  of  certiorari  denied  by  516  U.S. 


897, 116  S.  Ct.  251, 133  L.  Ed.  2d  176, 1995  U.S. 
LEXIS  6583,  64  U.S.L.W.  3247  (1995). 

In  prosecution  for  carnal  knowledge,  trial 
court  properly  permitted  minor  victim  to  testify 
at  trial  over  closed-circuit  television,  out  of 
presence  of  defendant  and  judge,  despite  lack  of 
enabling  legislation  in  jurisdiction  to  permit 
such  a  procedure;  presence  of  a  statute  was  not 
a  prerequisite  to  constitutionality  of  proposed 
procedure,  and  trial  court  made  findings  that 
use  of  procedure  was  necessary  to  protect  wel- 
fare of  victim,  that  victim  would  be  traumatized 
by  presence  of  defendant,  and  that  emotional 
distress  suffered  by  victim  was  more  than  de 
minimis.  U.S.  Const.Amend.  6;  D.C.  Code  1981, 
§  22-2801.  Rural  Hicks-Bey  v.  United  States, 
649  A.2d  569,  1994  D.C.  App.  LEXIS  205 
(1994),  writ  of  certiorari  denied  by  516  U.S. 
897, 116  S.  Ct.  251, 133  L.  Ed.  2d  176, 1995  U.S. 
LEXIS  6583,  64  U.S.L.W.  3247  (1995). 

In  prosecution  for  sodomy,  taking  indecent 
liberties  with  a  minor  and  assault  with  a 
deadly  weapon,  questioning  of  complainant  as 
to,  inter  alia,  "Why  is  it  that  the  first  time  you 
said  the  man  tried  to  do  it  and  later  you  said 
that  he  did  do  it"  did  not  constitute  "impeach- 
ment", for  purposes  of  statute  permitting  party 
to  impeach  its  own  witness  only  if  party  is 
taken  by  surprise  by  witness'  testimony,  but 
rather  a  permissible  effort  to  obtain  an  "expla- 
nation" for  established  inconsistent  statements. 
D.C.  Code  §§  14-102,  22-502,  22-3501(a),  22- 
3502.  Davis  v.  United  States,  315  A.2d  157, 
1974  D.C.  App.  LEXIS  364  (1974). 

Harmless  or  prejudicial  error. 

In  prosecution  for  carnally  knowing  a  female 
child,  admission  of  testimony  of  mother  that 
child  had  accused  defendant  in  statement  made 
to  mother  on  night  of  attack  did  not  require 
reversal,  even  if  error,  in  view  of  fact  that 
neither  such  testimony  when  made  nor  the  trial 
court's  reference  thereto  in  charge  as  exception 
to  hearsay  rule  was  objected  to,  and  its  admis- 
sion was  not  included  among  grounds  for  new 
trial  sought  below.  Fed. Rules  Crim.Proc.  rule 
52(b),  18  U.S.C;  D.C.  Code  1951,  §  22-2801. 
Crawford  v  U.S.,  198  R2d  976,  1952  U.S.  App. 
LEXIS  3266  (C.A.D.C.  1952). 

Court  of  Appeals  would  review  for  plain  error 
issue  of  whether  trial  court  had  erred  in  re- 
sponding to  jury's  request  during  deliberations 
to  see  various  written  statements  that  had  been 
referred  to  by  witnesses  and  lawyers  but  had 
not  been  admitted  into  evidence,  in  prosecution 
for  first-degree  child  sexual  abuse  and  cruelty 
to  children,  as  defense  counsel  failed  to  move 
for  admission  of  written  statements  into  evi- 
dence and  did  not  object  to  trial  court's  respon- 
sive instruction.  Jenkins  v.  United  States,  870 
A.2d  27,  2005  D.C.  App.  LEXIS  39  (2005). 

Trial  court's  response  to  jury's  request  during 
deliberations  to  see  various  written  statements 
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that  witnesses  and  lawyers  had  referred  to  but 
that  had  not  been  admitted  into  evidence, 
which  was  to  tell  jury  that  they  had  heard  all  of 
the  evidence  and  had  been  provided  with  all 
exhibits  that  had  been  admitted  into  evidence, 
was  not  plain  error,  in  prosecution  for  first- 
degree  child  sexual  abuse  and  cruelty  to  chil- 
dren; defense  counsel  had  not  requested  that 
trial  court  place  statements  before  jury,  or  even 
that  court  reporter  read  testimony  containing 
statements  to  jury,  and  thus  trial  court  did  not 
plainly  err  in  declining  to  reopen  trial  to  intro- 
duce statements  in  evidence.  Jenkins  v.  United 
States,  870  A.2d  27,  2005  D.C.  App.  LEXIS  39 
(2005). 

Determination  that  five-year-old  sexual 
abuse  victim  was  competent  to  testify  was  not 
reversible  error;  although  victim  initially  testi- 
fied that  she  did  not  remember  what  had  hap- 
pened, child  advocacy  counselor  testified  that 
inability  to  recall  was  indicative  of  stress,  vic- 
tim was  able  to  give  limited  testimony  about 
offenses  charged,  voir  dire  of  victim  demon- 
strated she  understood  difference  between 
truth  and  falsehood  and  understood  duty  to  tell 
the  truth,  and  victim  agreed  with  prosecutor 
that  it  would  be  bad  if  she  lied.  Williams  v. 
United  States,  859  A.2d  130,  2004  D.C.  App. 
LEXIS  452  (2004). 

Parallel  proceedings  against  father  for  civil 
child  neglect  and  criminal  child  sexual  abuse, 
arising  out  of  same  incident,  did  not  jeopardize 
fairness  or  integrity  of  father's  child  neglect 
hearing.  In  re  J.W.,  837  A.2d  40,  2003  D.C.  App. 
LEXIS  697  (2003). 

Defendant  was  not  unduly  prejudiced  by  ad- 
mission of  hearsay  testimony  involving  delayed 
report  of  sexual  assault  on  complainant,  who 
was  nine  years  old  at  time  of  alleged  offense, 
and,  therefore,  admission  of  hearsay  and  denial 
of  motion  for  mistrial  were  not  reversible  error; 
defense  counsel  did  not  raise  timely  objection 
and,  on  cross-examination,  was  able  to  high- 
light inconsistencies  between  complainant's 
testimony  and  that  of  12-year-old  friend  to 
whom  complainant  had  made  delayed  report, 
even  though  trial  court  ignored  defendant's 
request  that  there  be  no  jury  instruction  deal- 
ing with  delayed  report.  Barrera  v.  United 
States,  599  A.2d  1119,  1991  D.C.  App.  LEXIS 
323  (1991). 

Admission  of  serologist's  testimony  as  to 
blood  type  of  person  whose  blood  and  semen 
were  found  on  alleged  sodomy  victim's  clothing, 
and  as  to  percent  of  population  having  that 
type  of  blood,  was  harmless;  victim  provided 
three  separate  identifications  of  defendant,  re- 
ported assault  immediately,  and  provided  a 
detailed  description  of  assailant  to  police,  re- 
sults of  victim's  medical  examination  were  con- 
sistent with  rectal  sodomy  and  stab  wound  that 
victim  reported,  and  victim's  neighbor  testified 
that  he  saw  victim  and  stranger  walking  down 


sidewalk  toward  victim's  house  at  time  of  inci- 
dent. Watson  V.  United  States,  524  A.2d  736, 
1987  D.C.  App.  LEXIS  337  (1987). 

Concurrent  nature  of  sentences  for  sodomy 
and  taking  indecent  liberties  with  minor  con- 
victions did  not  preclude  reversal  of  indecent 
liberties  conviction  and  remand  with  directions 
to  vacate  defendant's  sentence  for  that  offense. 
D.C.  Code  1981,  §§  22-3501(a),  22-3502.  Wat- 
son V  United  States,  524  A.2d  736,  1987  D.C. 
App.  LEXIS  337  (1987). 

Denial,  in  prosecution  for  sodomy,  taking 
indecent  liberties  with  a  minor  and  assault 
with  a  deadly  weapon,  of  formal  introduction  of 
documents  reflecting  prior  inconsistent  state- 
ments of  complaining  witness  was  not  revers- 
ible error  where  there  was  both  extensive  cross- 
examination  and  pointed  final  argument  with 
regard  to  such  inconsistent  statements.  D.C. 
Code  §§  22-502,  22-3501(a),  22-3502.  Davis  v. 
United  States,  315  A.2d  157,  1974  D.C.  App. 
LEXIS  364  (1974). 

In  prosecution  for  sodomy,  taking  indecent 
liberties  with  minor  and  assault  with  a  deadly 
weapon,  refusal  to  grant  accused  access  to 
complaining  witness'  subpoenaed  school  re- 
cords, which  reflected  no  prior  homosexual  or 
other  serious  behavioral  problems,  was  not 
reversible  error.  D.C.  Code  §§  22-502,  22- 
3501(a),  22-3502.  Davis  v.  United  States,  315 
A.2d  157,  1974  D.C.  App.  LEXIS  364  (1974). 

Indictment  or  information. 

Evidence  was  sufficient  to  establish  that 
charge  of  first  degree  sexual  abuse  occurred 
during  time  period  specified  in  indictment  so  as 
to  support  conviction  for  first  degree  sexual 
abuse;  although  prosecutor  did  not  establish 
time  frame  for  when  abuse  happened,  during 
testimony  victim  gave  while  being  impeached 
with  her  prior  videotaped  statement,  however, 
victim  relayed  that  she  was  three  years  old 
when  defendant  started  abusing  her,  and  vic- 
tim would  still  have  been  three  when  time 
period  associated  with  instant  offense  began. 
WilHams  v  United  States,  859  A.2d  130,  2004 
D.C.  App.  LEXIS  452  (2004). 

Evidence  supporting  fifth  count  of  indictment 
for  first-degree  child  sexual  abuse  did  not  pres- 
ent a  variance  from  or  constructive  amendment 
of  indictment  that  would  warrant  dismissal, 
where  fifth  count  simply  charged  that,  on  or 
about  a  particular  month,  defendant  engaged 
in  sexual  intercourse  with  complainant,  indict- 
ment did  not  particularize  any  other  specific 
facts  of  the  incident,  this  was  precisely  the 
conduct  of  which  defendant  was  convicted,  and 
actual  date  of  offense  varied  from  charged  date 
by  no  more  than  approximately  two  weeks. 
Williams  v  United  States,  756  A.2d  380,  2000 
D.C.  App.  LEXIS  138  (2000). 

Defendant's  double  jeopardy  guarantee  was 
not  compromised  by  generality  of  language  of 
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indictment  charging  first-degree  child  sexual 
abuse,  as  defendant  could  rely  not  only  upon 
the  indictment  but  also  upon  other  parts  of  the 
present  record  in  the  event  that  future  proceed- 
ings should  be  taken  against  him.  Williams  v. 
United  States,  756  A.2d  380,  2000  D.C.  App. 
LEXIS  138  (2000). 

Period  of  time  covered  by  each  count  of  in- 
dictment charging  rape  and  unlawful  carnal 
knowledge  of  child  under  16  years  of  age  aris- 
ing from  series  of  acts  against  defendant's 
cousin  was  not  so  protracted  that  defendant 
was  denied  fair  notice  of  crime  with  which  he 
was  charged.  U.S.  Const.Amends.  5,  6;  D.C. 
Code  1981,  §  22-2801  (repealed);  Criminal 
Rule  7(c).  Roberts  v  United  States,  743  A.2d 
212,  1999  D.C.  App.  LEXIS  301  (1999). 

Prosecutor  did  not  constructively  amend  in- 
dictment charging  rape  and  unlawful  carnal 
knowledge  of  child  under  16  years  of  age  aris- 
ing from  series  of  acts  against  defendant's 
cousin;  all  evidence  presented  by  Government 
relating  to  defendant's  sexual  assaults  on 
cousin  during  period  specified  in  indictment  fell 
within  course  of  conduct  charged  therein. 
U.S.C.  Const.Amends.  5,  6;  D.C.  Code  1981, 
§  22-2801  (repealed);  Criminal  Rule  7(c).  Rob- 
erts V.  United  States,  743  A.2d  212,  1999  D.C. 
App.  LEXIS  301  (1999). 

Indictment  charging  rape  and  unlawful  car- 
nal knowledge  of  child  under  16  years  of  age 
arising  from  series  of  acts  against  defendant's 
cousin  was  not  unduly  vague;  although  indict- 
ment was  hardly  a  model  of  clarity,  and  al- 
though its  shortcomings  were  compounded  by  a 
singularly  infelicitous  bill  of  particulars,  indict- 
ment passed  constitutional  muster.  U.S.C. 
Const.Amends.  5,  6;  D.C.  Code  1981,  §  22-2801 
(repealed);  Criminal  Rule  7(c).  Roberts  v. 
United  States,  743  A.2d  212,  1999  D.C.  App. 
LEXIS  301  (1999). 

Grand  jury  charged  a  series  of  individual 
acts,  that  is,  a  course  of  conduct,  in  each  count 
of  indictment  charging  rape  and  unlawful  car- 
nal knowledge  of  child  under  16  years  of  age, 
and  Government  was  entitled,  at  trial,  to  pres- 
ent evidence  of  offenses  which  fell  within  that 
course  of  conduct.  U.S.  Const.Amends.  5,  6; 
D.C.  Code  1981,  §  22-2801  (repealed);  Criminal 
Rule  7(c).  Roberts  v  United  States,  743  A.2d 
212,  1999  D.C.  App.  LEXIS  301  (1999). 

Indictment  charging  defendant  with  sodomy, 
taking  indecent  liberties  with  a  minor  child, 
and  enticing  a  minor  child,  in  17  counts  with 
seven  separate  incidents  involving  three  chil- 
dren and  setting  out  four  different  time  frames 
within  a  period  of  18  months  in  which  the 
offenses  occurred  was  sufficient  to  inform  ap- 
pellant of  charges  against  him  and  did  not  fail 
for  lack  of  specificity  of  times  and  dates  in  light 
of  child  complainants'  inability  to  recall  events 
by  specific  time  and  date.  Jackson  v.  United 


States,  503  A.2d  1225,  1986  D.C.  App.  LEXIS 
264  (1986). 

Evidence  failed  to  show  that  defendant  was 
prejudiced  by  lack  of  particularity  of  informa- 
tions which  did  not  contain  the  particular  facts 
constituting  the  charged  offenses  of  attempted 
forcible  rape  of,  simple  assault  upon,  and 
threats  against  a  12-year-old  girl.  D.C.  Code 
1961,  §  22-2801.  Bush  v  United  States,  215 
A.2d  853,  1966  D.C.  App.  LEXIS  134  (App. 
1966). 

Instructions. 

Failure  of  trial  judge  in  prosecution  for  car- 
nal knowledge  of  female  under  16  years  of  age 
to  instruct  on  lesser  included  offense  was  not 
reversible  error  where  no  objection  was  taken 
to  portion  of  charge  given  and  no  such  instruc- 
tion was  requested.  D.C.  Code  §  22-2801. 
United  States  v  Dews,  417  F.2d  753,  1969  U.S. 
App.  LEXIS  11752  (C.A.D.C.  1969). 

In  prosecution  on  two-count  indictment  for 
taking  indecent  liberties  with  child  and  for 
carnal  knowledge,  court  acted  properly  at  close 
of  government's  case  when  it  granted  partial 
judgment  of  not  guilty  under  second  count, 
stating  that  there  was  no  evidence  to  support 
carnal  knowledge  charge  but  submitting  to  jury 
lesser  included  offense  of  assault  with  intent  to 
commit  carnal  knowledge,  but  court  erred  in 
failing  to  instruct  that  jury  was  first  to  consider 
included  charge  of  assault  with  intent  to  com- 
mit carnal  knowledge  and  was  only  to  consider 
alleged  taking  of  indecent  liberties  with  child  if 
it  found  defendant  not  guilty  of  the  former 
crime.  D.C.  Code  1951,  §§  22-2801,  22-3501(a). 
Whittaker  v  U.S.,  281  F.2d  631,  1960  U.S.  App. 
LEXIS  4010  (C.A.D.C.  1960). 

In  prosecution  for  rape  of  nine  year  old  girl, 
evidence  as  to  alleged  insanity  of  defendant 
was  sufficient  to  raise  issue,  so  as  to  require 
submission  of  issue  to  jury  under  guidance  of 
instructions.  D.C.  Code  1940,  §  22-2801. 
Tatum  V  U.S.,  190  F2d  612,  1951  U.S.  App. 
LEXIS  2469  (C.A.D.C.  1951). 

Trial  court's  response  to  jury's  inquiry  during 
deliberations  as  to  what  they  were  to  do  if  they 
knew  of  a  prior  statement  only  through  law- 
yer's questions,  which  was  to  tell  jury  that  facts 
were  established  by  a  witness's  answer,  not  by  a 
lawyer's  question,  was  not  abuse  of  discretion, 
in  prosecution  for  first-degree  child  sexual 
abuse  and  cruelty  to  children,  as  trial  court's 
response  was  direct,  balanced,  and  neutral  re- 
sponse to  question,  as  law  required.  Jenkins  v. 
United  States,  870  A.2d  27,  2005  D.C.  App. 
LEXIS  39  (2005). 

Fact  that  victims  were  testifying  about 
events  that  had  occurred  three  to  seven  years 
earlier  was  not  special  circumstance  warrant- 
ing special  instruction  on  credibility  of  young 
witnesses,  in  prosecution  for  first-degree  child 
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sexual  abuse.  Brown  v.  United  States,  840  A. 2d 
82,  2004  D.C.  App.  LEXIS  2  (2004). 

In  prosecution  for  indecent  acts  with  child 
under  age  of  16  years,  court  did  not  err  in 
modif5dng  instructions  stating  "[c]hildren  are 
likely  to  be  more  suggestible  than  adults"  by 
substituting  "may"  for  "are  likely  to";  instruc- 
tions given  fully  informed  jury  of  factors  to  be 
considered  in  evaluating  child  witness'  testi- 
mony and  left  to  their  judgment  weight  to  be 
accorded  each  factor,  and  modification  did  not 
deprive  defendant  of  his  fabrication  argument, 
as  defendant  had  opportunity  to  place  any 
evidence  of  fabrications  before  jury.  Barnes  v. 
United  States,  600  A.2d  821,  1991  D.C.  App. 
LEXIS  344  (1991). 

Merger  of  offenses. 

Trial  court's  findings  that  juvenile  was  re- 
sponsible for  kidnapping  and  child  sexual 
abuse  did  not  merge  in  delinquency  proceeding, 
where  offense  of  kidnapping  required  proof  of 
asportation  or  confinement,  and  offense  of  child 
sexual  abuse  required  proof  on  an  actual  or 
attempted  sexual  act.  In  re  D.W.,  989  A.2d  196, 
2010  D.C.  App.  LEXIS  78  (2010). 

Because  sodomy  and  enticing  a  minor  are  not 
necessarily  "continuous"  by  nature,  offenses  do 
not  merge  under  first  phase  of  Blockburger 
analysis,  i.e.,  that  there  may  be  instances 
where  defendant  could  be  convicted  of  both 
sodomy  and  enticing,  even  though  offenses  are 
part  of  single  incident.  D.C.  Code  1981,§§  22- 
3501(b),  22-3502.  Watson  v.  United  States,  524 
A.2d  736,  1987  D.C.  App.  LEXIS  337  (1987). 

Offense  of  enticement  of  minor  merged  with 
crime  of  sodomy;  asportation  of  victim  to  bed- 
room was  part  of  continuous  offense  and  there 
was  no  evidence  of  break  in  time  or  any  new 
motive  evincing  a  "fresh  impulse"  having  oc- 
curred between  defendant's  pursuit  of  victim 
and  final  act  of  penetration  in  victim's  bedroom. 
D.C.  Code  1981,  §§  22-3501,  22-3501(d),  22- 
3502.  Watson  v.  United  States,  524  A.2d  736, 
1987  D.C.  App.  LEXIS  337  (1987). 

Crime  of  enticing  a  minor  child  merges  with 
sodomy  D.C.  Code  1981,  §§  22-3501,  22- 
3501(d),  22-3502.  Watson  v.  United  States,  524 
A.2d  736,  1987  D.C.  App.  LEXIS  337  (1987). 

Convictions  for  taking  indecent  liberties  with 
two  children  living  with  defendant  merged  with 
defendant's  convictions  for  sodomy  so  that  de- 
fendant should  not  have  been  convicted  and 
sentenced  for  both  offenses.  Jackson  v.  United 
States,  503  A.2d  1225,  1986  D.C.  App.  LEXIS 
264  (1986). 

Nature  and  elements  of  offenses. 

Elements  of  offense  of  carnal  knowledge  are 
penetration  with  a  child  under  the  age  of  16. 
D.C.  Code  §  22-2801.  United  States  v  Wiley, 
492  F.2d  547,  1973  U.S.  App.  LEXIS  7557 
(C.A.D.C.  1973). 


Where  offense  involves  a  female  child  under 
16  years  of  age,  only  remaining  element  of 
corpus  delicti  is  penetration,  for  when  a  child 
under  the  age  of  consent  is  involved  the  law 
conclusively  presumes  force  and  the  question  of 
consent  is  immaterial.  D.C.  Code  §  22-2801. 
United  States  v.  Jones,  477  F.2d  1213,  1973 
U.S.  App.  LEXIS  11120  (C.A.D.C.  1973). 

The  elements  of  the  crime  of  carnally  know- 
ing and  abusing  a  female  child  under  statute  of 
the  District  of  Columbia  are  penetration  of  a 
child  under  the  age  of  16.  D.C.  Code  1951, 
§  22-2801.  Wheeler  v  U.S.,  211  F.2d  19,  1953 
U.S.  App.  LEXIS  2711  (C.A.D.C.  1953). 

Minor  cannot  consent  to  sexual  intercourse 
in  a  meaningful  way  when  age  gap  involves 
35-year-old  man  and  14-year-old  girl.  Williams 

V  United  States,  756  A.2d  380,  2000  D.C.  App. 
LEXIS  138  (2000). 

Elements  required  to  establish  offense  of 
carnal  knowledge  or  statutory  rape  are  sexual 
intercourse  with  a  female  child  under  age  of  16 
regardless  of  whether  force  was  used  or  assent 
given.  D.C.  Code  §  22-2801.  Ballard  v.  United 
States,  430  A.2d  483,  1981  D.C.  App.  LEXIS 
243  (1981). 

Statutory  proscription  against  carnal  knowl- 
edge is  intended  to  protect  females  below  age  of 
16,  regardless  of  use  of  force  or  consent,  from 
any  sexual  relationship.  D.C.  Code  §  22-2801. 
Ballard  v  United  States,  430  A.2d  483,  1981 
D.C.  App.  LEXIS  243  (1981). 

Presumptions  and  burden  of  proof. 

Carnal  knowledge  of  a  female  under  the  age 
of  consent  is  "rape",  the  law  conclusively  pre- 
suming force.  D.C.  Code  1940,  §  22-2801.  Hall 

V  U.S.,  171  F.2d  347,  1948  U.S.  App.  LEXIS 
2845  (C.A.D.C.  1948). 

Principals  and  accessories. 

Female  may  be  charged  as  a  principal  under 
statute  prohibiting  carnal  knowledge  or  abuse 
of  a  female  child  under  16  years  of  age  if  she 
has  aided  or  abetted  commission  of  the  partic- 
ular crime  even  though  female  is  physically 
incapable  of  committing  the  prohibited  act. 
D.C.  Code  §§  22-105,  22-2801.  In  re  W.E.P.,  318 
A.2d  286,  1974  D.C.  App.  LEXIS  412  (1974). 

Questions  of  law  and  fact. 

Evidence  was  for  jury  in  prosecution  for  com- 
mitting indecent  act  with  child  under  age  of  16 
and  for  oral  and  anal  sodomy,  even  if  indepen- 
dent corroborating  evidence  was  needed  along 
with  testimony  of  complainant,  who  was  nine 
years  old  at  time  of  alleged  offense;  issue  was 
for  jury,  even  though  defense  attempted  to 
discredit  and  rebut  circumstantial  evidence. 
D.C.  Code  1981,  §§  22-3501,  22-3502,  23-114. 
Barrera  v.  United  States,  599  A.2d  1119,  1991 
D.C.  App.  LEXIS  323  (1991). 

Although  competency  of  child  to  testify  is 
question  of  law  committed  to  trial  court,  it 
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remains  for  jury  to  assess  credibility  of  witness 
and  weight  to  be  given  the  testimony.  Robinson 
V.  United  States,  357  A.2d  412,  1976  D.C.  App. 
LEXIS  536  (1976). 

Validity. 

Statute  prohibiting  carnal  knowledge  or 
abuse  of  a  female  child  under  16  years  of  age 
was  not  specifically  limited  to  male  offenders 
and  did  not  deny  due  process  to  male  youths 
who  were  convicted  under  the  statute,  despite 
contention  that  statute  invidiously  discrimi- 
nated against  male  youths  who  were  under  16 
years  of  age  and  who  engaged  in  consensual 
sexual  intercourse  with  females  under  the  age 
of  16  years  by  making  the  male  participant 
alone  criminally  answerable.  D.C.  Code  §  22- 
2801;  U.S.  Const.  Amend.  5.  In  re  W.E.P.,  318 
A.2d  286,  1974  D.C.  App.  LEXIS  412  (1974). 

Protection  from  illicit  sexual  intercourse  of 
underage  females,  in  contradistinction  to  male 
children,  provided  by  statute  prohibiting  carnal 
knowledge  and  abuse  of  female  child  was  a 
reasonable  classification  and  did  not  deny  due 
process  to  males  under  age  of  16  in  view  of  fact 
that  only  members  of  female  sex  are  susceptible 
to  pregnancy  D.C.  Code  §  22-2801;  U.S.  Const. 
Amend.  5.  In  re  W.E.P.,  318  A.2d  286,  1974  D.C. 
App.  LEXIS  412  (1974). 

Verdict. 

Remand  was  required  for  further  findings  on 
issue  of  whether  juror  number  three,  who  alleg- 
edly had  not  been  polled,  assented  to  guilty 
verdict,  in  prosecution  for  first-degree  child 
sexual  abuse  and  cruelty  to  children,  in  which 
trial  transcript  reflected  that  only  11  out  of  12 
jurors  had  been  polled  after  jury  had  an- 
nounced guilty  verdict;  infirmities  in  proof  on 
this  issue  were  not  enough  to  demonstrate  that 
trial  court's  finding  that  verdict  had  been  unan- 
imous were  clearly  erroneous,  to  point  that 
convictions  had  to  be  reversed,  but  they  were 
enough  to  require  greater  certainty  before  one 
could  say  with  sufficient  confidence  that  juror 
number  three  had  joined  verdict.  Jenkins  v. 
United  States,  870  A.2d  27,  2005  D.C.  App. 
LEXIS  39  (2005). 

Jury  did  not  reach  an  irrational  result  by 
finding  defendant  guilty  of  carnal  knowledge 
while  acquitting  him  of  rape  where  evidence 
established  beyond  dispute  that  complainant 
was  14  years  old  at  time  of  incident  at  defen- 
dant's home,  that  she  had  previously  known 
defendant  and  considered  him  a  friend,  and 
that  complainant's  vagina  had  been  penetrated 
by  sexual  organ  of  a  male,  even  though  defen- 
dant's defense  was  that  he  did  not  engage  in 
any  sexual  relationship  with  her.  D.C.  Code 
§  22-2801.  Ballard  v.  United  States,  430  A.2d 
483,  1981  D.C.  App.  LEXIS  243  (1981). 

Weight  and  sufficiency  of  evidence. 

In  prosecution  for  carnal  knowledge  of  defen- 
dant's ten-year-old  daughter,  testimony  of  vic- 


tim's eight-year-old  brother  was  sufficient  to 
meet  corroboration  requirement  with  respect  to 
proof  of  sex  offenses  though  his  responses  to 
questions  were  badly  garbled  and  generally 
difficult  to  understand,  where  such  deficiencies 
were  attributable  to  inferior  language  skills 
and  emotional  turmoil  rather  than  to  any  fun- 
damental inability  to  observe  with  accuracy. 
D.C.  Code  §  22-2801.  United  States  v.  Ashe, 
478  F.2d  661,  1973  U.S.  App.  LEXIS  10915 
(C.A.D.C.  1973). 

Evidence  sustained  conviction  of  carnal 
knowledge  and  incest.  D.C.  Code  1951,§§  22- 
1901,  22-2801.  Lee  v.  U.S.,  200  F.2d  134,  1952 
U.S.  App.  LEXIS  2252  (C.A.D.C.  1952). 

In  prosecution  for  carnally  knowing  and 
abusing  a  female  child  under  the  age  of  16 
years,  evidence  was  sufficient  to  establish  pen- 
etration. Holmes  v.  U.S.,  171  F.2d  1022,  1948 
U.S.  App.  LEXIS  2938  (C.A.D.C.  1948). 

Evidence  was  sufficient  to  support  conviction 
for  first-degree  child  sexual  abuse;  child  victim 
stated  that  defendant  called  her  into  his  bed- 
room, and  she  "[tjurned  on  the  TV  and  turned 
on  the — the  cartoons.  And  then  he  come  out  of 
the  closet  [wearing  a]  white  T-shirt  and  boxers 
and  he  put  his  private  in  [her]  bottom  again." 
Koonce  v.  United  States,  993  A.2d  544,  2010 
D.C.  App.  LEXIS  200  (2010). 

Evidence  was  sufficient  in  delinquency  pro- 
ceeding to  support  finding  that  juvenile  com- 
mitted attempted  first-degree  child  sexual 
abuse;  victim  testified  that  juvenile  forced  her 
onto  her  back  on  the  floor,  "got  on  top  of  [her] ," 
pulled  off  his  shirt  and  shoes,  and  then  "tried  to 
unbutton  [her]  pants"  and  refused  to  stop  when 
she  said  "no."  In  re  D.W.,  989  A.2d  196,  2010 
D.C.  App.  LEXIS  78  (2010). 

Evidence  was  insufficient  to  support  juvenile 
adjudication  based  on  first-degree  child  sexual 
abuse;  evidence  established  that  juvenile  was 
lying  on  his  back  naked,  five-year-old  victim 
was  naked  and  was  sitting  on  his  groin  area, 
that  their  groin  areas  were  touching,  and  that 
juvenile  held  victim  by  her  hips  and  was  mov- 
ing her  up  and  down,  child  victim  did  not  testify 
about  what  happened  to  her,  witness  who  ob- 
served the  events  did  not  testify  that  he  saw 
juvenile  penetrate  victim,  and  no  forensic  evi- 
dence suggested  penetration.  In  re  L.L.,  974 
A.2d  859,  2009  D.C.  App.  LEXIS  243  (2009). 

Evidence  was  insufficient  to  show  that  defen- 
dant penetrated  victim's  anus  with  defendant's 
penis  on  or  about  the  date  alleged,  so  as  to 
preclude  a  finding  that  defendant  committed 
first-degree  child  sexual  abuse  as  charged,  even 
though  evidence  presented  at  trial  supported  a 
finding  that  some  type  of  sexual  abuse  occurred 
at  some  unspecified  time;  victim's  mother  tes- 
tified that  "nothing  really  happened"  on  the 
date  alleged,  and  victim  corroborated  mother's 
testimony  that  there  was  no  sexual  act  on  that 
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date.  In  re  E.H.,  967  A.2d  1270,  2009  D.C.  App. 
LEXIS  54  (2009). 

Unsworn  letter  from  deputy  director  of  Court 
Reporting  and  Recording  Division  (CRRD),  in 
which  director  stated  that  he  had  reviewed 
court  reporter's  notes  and  concluded  that  tran- 
script had  failed  to  reflect  that  juror  number 
three  had  been  polled  and  assented  to  verdict, 
was  not  competent  evidence,  on  motion  in  trial 
court  to  correct  the  trial  record,  to  show  with 
sufficient  certainty  that  this  juror  had  joined 
the  others  in  guilty  verdict,  in  prosecution  for 
first-degree  child  sexual  abuse  and  cruelty  to 
children,  in  which  trial  transcript  reflected  that 
only  11  out  of  12  jurors  had  been  polled  after 
jury  had  announced  guilty  verdict;  letter  was 
unverified,  and  it  was  inadmissible  hearsay. 
Jenkins  v.  United  States,  870  A.2d  27,  2005 
D.C.  App.  LEXIS  39  (2005). 

Victim's  testimony,  without  independent  cor- 
roboration, was  sufficient  to  support  convic- 
tions for  carnal  knowledge,  incest,  first-degree 
child  sexual  abuse,  taking  indecent  liberties 
with  a  minor,  and  second-degree  child  sexual 
abuse.  Mindombe  v.  United  States,  795  A.2d  39, 
2002  D.C.  App.  LEXIS  71  (2002),  writ  of  certio- 
rari denied  by  537  U.S.  1234,  123  S.  Ct.  1355, 
155  L.  Ed.  2d  200,  2003  U.S.  LEXIS  1790,  71 
U.S.L.W.  3566  (2003). 

Evidence  of  two  distinct  acts  supported  con- 
viction on  one  of  two  counts  of  first-degree  child 
sexual  abuse,  although  defendant  claimed  that 
complainant  did  not  have  a  specific  memory  of 
when  acts  alleged  in  those  counts  had  occurred, 
as  evidence  was  sufficient  to  establish  essential 
elements  of  offense  as  charged,  complainant 
described  encounters  covered  by  the  two  counts 
as  separate  and  distinct  acts,  and  complain- 
ant's testimony  concerning  count  on  which  de- 
fendant was  convicted  was  corroborated  by  in- 
dependent testimony.  Williams  v.  United 
States,  756  A.2d  380,  2000  D.C.  App.  LEXIS 
138  (2000). 

While  minor  victim  was  unable  to  testify  as 
to  occurrences  on  night  in  which  she  was  left 
alone  with  defendant,  conviction  for  carnal 
knowledge  was  supported  by  testimony  of  vic- 
tim's sister,  mother  and  arresting  officers  about 
finding  6-year-old  victim  seminaked  and  uncon- 
scious, that  defendant  was  in  apartment,  and 
testimony  of  examining  physician  on  night  of 
crime  that  victim  was  intoxicated  on  night  of 
crime  and  had  recently  been  sexually  abused. 
D.C.  Code  1981,  §  22-2801.  Rural  Hicks-Bey  v. 
United  States,  649  A.2d  569,  1994  D.C.  App. 
LEXIS  205  (1994),  writ  of  certiorari  denied  by 
516  U.S.  897,  116  S.  Ct.  251,  133  L.  Ed.  2d  176, 
1995  U.S.  LEXIS  6583,  64  U.S.L.W  3247 
(1995). 

Purpose  of  former  sex  offense  corroboration 
requirement  was  to  protect  a  defendant  from 
fabricated  or  mistaken  charges  and  thus  level 
of  corroboration  required  varied  with  such  fac- 


tors as  age  and  sex  of  complainant,  existence  of 
a  previous  relationship  between  complainant 
and  defendant  and  other  circumstances,  and 
legally  sufficient  corroboration  of  victim's  testi- 
mony was  supplied  by  any  evidence,  direct  or 
circumstantial,  which  was  extrinsic  to  testi- 
mony of  prosecutrix  and  which  would  permit 
jury  to  conclude  beyond  reasonable  doubt  that 
victim's  account  of  crime  was  not  fabrication. 
Wilhams  v.  United  States,  385  A.2d  760,  1978 
D.C.  App.  LEXIS  503  (1978). 

Absence  of  unequivocal  medical  corrobora- 
tion of  penetration  does  not  preclude  conviction 
of  carnal  knowledge.  D.C.  Code  §  22-2801.  In 
re  J.WY.,  363  A.2d  674,  1976  D.C.  App.  LEXIS 
361  (1976). 

In  delinquency  proceeding  wherein  juvenile 
was  charged  with  aiding  and  abetting  act  of 
carnal  knowledge,  evidence  was  sufficient  to 
establish  penetration,  a  necessary  element  of 
the  underlying  offense.  D.C.  Code  §  22-2801.  In 
re  J.WY,  363  A.2d  674,  1976  D.C.  App.  LEXIS 
361  (1976). 

Evidence  in  delinquency  proceeding  was  suf- 
ficient to  sustain  finding  that  juvenile  was 
guilty  of  aiding  and  abetting  act  of  carnal 
knowledge  of  13-year-old  girl.  D.C.  Code  §  22- 
2801.  In  re  J.WY,  363  A.2d  674, 1976  D.C.  App. 
LEXIS  361  (1976). 

Testimony  of  complainant's  mother  that  she 
saw  defendant  having  intercourse  with  her 
eight-year-old  daughter,  that  defendant  was 
behind  the  girl  on  the  bed,  and  that,  when  the 
complainant's  mother  pulled  her  daughter 
away  from  the  defendant,  she  saw  his  erect 
penis  emerge  from  someplace  behind  her 
daughter,  and  evidence  that,  a  week  after  the 
incident,  there  was  a  slight  amount  of  blood 
near  the  opening  of  the  vagina  and  the  girl's 
hymen  was  not  intact  was  sufficient  to  sustain 
defendant's  conviction  for  carnal  knowledge. 
D.C.  Code§  22-2801.  Wilhams  v.  United  States, 
357  A.2d  865,  1976  D.C.  App.  LEXIS  287 
(1976). 

Testimony  of  complainant's  mother  that  she 
saw  defendant  having  intercourse  with  her 
eight-year-old  daughter,  that  defendant  was 
behind  the  girl  on  the  bed,  and  that,  when  the 
complainant's  mother  pulled  her  daughter 
away  from  the  defendant,  she  saw  his  erect 
penis  emerge  from  someplace  behind  her 
daughter,  and  evidence  that,  a  week  after  the 
incident,  there  was  a  slight  amount  of  blood 
near  the  opening  of  the  vagina  and  the  girl's 
hymen  was  not  intact  was  sufficient  to  sustain 
defendant's  conviction  for  carnal  knowledge. 
D.C.  Code§  22-2801.  WiUiams  v.  United  States, 
357  A.2d  865,  1976  D.C.  App.  LEXIS  287 
(1976). 

Where  defendant,  who  was  charged  with  en- 
ticing a  minor  child  to  a  place  for  purposes  of 
taking  immoral,  improper  or  indecent  liberties 
with  the  child,  admitted  that  the  ten-year-old 
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female  complainant  was  in  his  apartment  •at 
the  time  in  question,  where  the  girl's  presence 
in  the  apartment  was  consistent  with  her  ver- 
sion of  what  took  place  there,  and  where,  in 
addition,  police  officer  testified  that  the  build- 
ing door  had  been  locked,  thus  corroborating 
girl's  testimony  that  someone  had  opened  the 
door  for  her,  those  factors,  coupled  with  the 


girl's  "excited"  state  when  she  promptly  re- 
ported the  incident  to  her  mother,  enabled  fact 
finder  to  conclude  beyond  a  reasonable  doubt 
that  the  girl's  account  of  the  crime  was  not  a 
fabrication.  D.C.  Code  §  22-350 Kb).  Moore  v. 
United  States,  306  A.2d  278,  1973  D.C.  App. 
LEXIS  308  (1973). 


§  22-3009.  Second  degree  child  sexual  abuse. 

Whoever,  being  at  least  4  years  older  than  a  child,  engages  in  sexual  contact 
with  that  child  or  causes  that  child  to  engage  in  sexual  contact  shall  be 
imprisoned  for  not  more  than  10  years  and,  in  addition,  may  be  fined  in  an 
amount  not  to  exceed  $100,000. 

(May  23,  1995,  D.C.  Law  10-257,  §  208,  42  DCR  53.) 


Cross  references.  —  Sentencing,  super- 
vised release,  and  good  time  credit  for  felonies 
committed  on  or  after  August  5,  2000,  see 
§  24-403.01. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-3010  to  22-3012. 


Prior  Codifications.  —  1981  Ed.,  §  22- 
4109. 

Legislative  history  of  Law  10-257.  —  For 

legislative  history  of  D.C.  Law  10-257,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3001. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Age  of  child  and  defendant. 
Guilty  pleas. 

Indictment  and  information. 
Instructions. 

Merger  and  lesser  included  offenses. 
Presumptions  and  burden  of  proof. 
Review. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Juvenile's  mother  could  testify  as  to 
nonconfidential  matter  of  juvenile's  date  of 
birth  and  age,  in  juvenile  delinquency  proceed- 
ing based  on  charge  of  child  sexual  abuse 
through  sexual  contact  with  child  at  least  four 
years  younger  than  juvenile.  D.C.  Code  1981, 
§§  22-4101(3,  9),  22-4109.  In  re  E.F.,  740  A. 2d 
547,  1999  D.C.  App.  LEXIS  256  (1999). 

Age  of  child  and  defendant. 

Statute  prohibiting  sexual  contact  with  child 
by  person  who  is  at  least  four  years  older  than 
child  imposed  a  duty  on  juvenile,  under  pain  of 
strict  liability,  to  determine  age  of  child  before 
having  sexual  contact  with  her,  and  that  being 
so,  common  sense  dictated  that  by  engaging  in 
forbidden  sexual  contact  with  child,  juvenile 
was  presumptively  in  need  of  rehabilitation. 
D.C.  Code  1981,  §§  16-2301(6),  16-2317(c)(2), 


22-4101(3,  9),  22-4109.  In  re  E.F.,  740  A.2d  547, 
1999  D.C.  App.  LEXIS  256  (1999). 

Guilty  pleas. 

Trial  court  did  not  abuse  its  discretion  by 
permitting  defendant  to  voluntarily  withdraw 
his  guilty  plea  to  child  sexual  abuse  charge; 
record  showed  that  defense  moved  orally  to 
withdraw  defendant's  guilty  plea  at  sentencing 
hearing  and  suggested  that  a  trial  date  be 
picked,  and  that  when  case  was  transferred  to 
different  judge,  defense  counsel  did  not  attempt 
to  revive  the  plea  and  did  not  object  when 
prosecutor  stated  that  "there  had  been  no  re- 
quests by  the  defense  about  making  an  addi- 
tional plea  offer."  Ortiz  v.  United  States,  942 
A.2d  1127,  2008  D.C.  App.  LEXIS  83  (2008). 

Indictment  and  information. 

Count  of  indictment  charging  defendant  with 
violating  statute  punishing  one  who  carnally 
knows  a  female  child  under  16  years  of  age  can 
be  joined  with  count  charging  defendant  with 
violation  of  statute  punishing  any  person  who 
takes,  or  attempts  to  take,  any  immoral,  im- 
proper, or  indecent  liberties  with  any  child  of 
either  sex,  under  the  age  of  16  years  to  arouse 
or  gratify  sexual  desires,  though  latter  statute 
provides  that  it  shall  not  apply  to  the  offenses 
covered  by  the  prior  statute,  if  jury  is  told  that 
it  cannot  find  defendant  guilty  of  both  counts 
and  can  find  him  guilty  under  the  second  count 
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only  if  he  is  found  not  guilty  under  the  first 
count.  D.C.  Code  1951,  §§  22-2801,  22-3501(a, 
d).  Thompson  v.  U.S.,  228  F.2d  463,  1955  U.S. 
App.  LEXIS  4688  (C.A.D.C.  1955). 

Instructions. 

Instruction  that  jury  could  find  defendant 
guilty  of  both  carnal  knowledge  and  taking 
indecent  liberties  with  minor  child  as  result  of 
same  incident  was  error.  D.C.  Code  §§  22-2801, 
22-3501(a).  United  States  v.  Heard,  420  F.2d 
628,  1969  U.S.  App.  LEXIS  10741  (C.A.D.C. 
1969),  writ  of  certiorari  denied  by  397  U.S. 
1016,  90  S.  Ct.  1252,  25  L.  Ed.  2d  431,  1970 
U.S.  LEXIS  2434  (1970). 

Where  defendant  was  charged  with  both  car- 
nal knowledge  and  taking  indecent  liberties 
with  minor  child,  jury  should  have  been  in- 
structed to  first  consider  carnal  knowledge  of- 
fense and,  if  they  found  defendant  guilty  be- 
yond reasonable  doubt,  sole  verdict  should  have 
been  guilty  of  such  offense,  but  if  they  acquitted 
defendant  of  carnal  knowledge  they  should 
have  proceeded  to  consider  whether  defendant 
was  guilty  or  not  guilty  of  crime  of  indecent 
liberties.  D.C.  Code  §§  22-2801,  22-3501(a). 
United  States  v.  Heard,  420  F.2d  628, 1969  U.S. 
App.  LEXIS  10741  (C.A.D.C.  1969),  writ  of 
certiorari  denied  by  397  U.S.  1016,  90  S.  Ct. 
1252,  25  L.  Ed.  2d  431,  1970  U.S.  LEXIS  2434 
(1970). 

In  prosecution  on  two-count  indictment  for 
taking  indecent  liberties  with  child  and  for 
carnal  knowledge,  court  acted  properly  at  close 
of  government's  case  when  it  granted  partial 
judgment  of  not  guilty  under  second  count, 
stating  that  there  was  no  evidence  to  support 
carnal  knowledge  charge  but  submitting  to  jury 
lesser  included  offense  of  assault  with  intent  to 
commit  carnal  knowledge,  but  court  erred  in 
failing  to  instruct  that  jury  was  first  to  consider 
included  charge  of  assault  with  intent  to  com- 
mit carnal  knowledge  and  was  only  to  consider 
alleged  taking  of  indecent  liberties  with  child  if 
it  found  defendant  not  guilty  of  the  former 
crime.  D.C.  Code  1951,  §§  22-2801,  22-3501(a). 
Whittaker  v.  U.S.,  281  F.2d  631,  1960  U.S.  App. 
LEXIS  4010  (C.A.D.C.  1960). 

Error  in  trial  court's  omission  of  intent  ele- 
ment when  instructing  jury  on  second-degree 
child  sexual  abuse  did  not  affect  defendant's 
substantial  rights  and,  thus,  was  not  plain 
error;  overwhelming  evidence  supported  a  con- 
clusion that  defendant's  actions  with  minor 
victims,  who  were  his  two  daughters,  were 
taken  with  intent  to  gratify  himself  sexually,  in 
that  each  victim  testified  that  defendant 
touched  her  thighs,  buttocks,  breasts,  and  va- 
gina, that  such  touching  made  her  feel  uncom- 
fortable, and  that  defendant  disregarded  her 
requests  to  stop,  and  one  victim  also  testified 
that  defendant  directed  her  to  pose  for  nude 
photographs  "like  the  girls  in  porno  maga- 


zines." Green  v.  United  States,  948  A.2d  554, 
2008  D.C.  App.  LEXIS  244  (2008). 

Merger  and  lesser  included  offenses. 

Defendant  may  not  properly  be  convicted  of 
both  carnal  knowledge  and  taking  indecent 
liberties  with  minor  child  as  result  of  one  inci- 
dent. D.C.  Code  §§  22-2801,  22-3501(a).  United 
States  V.  Heard,  420  F2d  628,  1969  U.S.  App. 
LEXIS  10741  (C.A.D.C.  1969),  writ  of  certiorari 
denied  by  397  U.S.  1016,  90  S.  Ct.  1252,  25  L. 
Ed.  2d  431,  1970  U.S.  LEXIS  2434  (1970). 

Trial  court's  findings  that  juvenile  was  re- 
sponsible for  kidnapping  and  child  sexual 
abuse  did  not  merge  in  delinquency  proceeding, 
where  offense  of  kidnapping  required  proof  of 
asportation  or  confinement,  and  offense  of  child 
sexual  abuse  required  proof  on  an  actual  or 
attempted  sexual  act.  In  re  D.W.,  989  A.2d  196, 
2010  D.C.  App.  LEXIS  78  (2010). 

If  defendant  was  charged  only  with  rape, 
trial  court  erred  in  finding  him  guilty  of  sepa- 
rate, uncharged  offense  of  taking  indecent  lib- 
erties with  a  child;  however,  if  government 
charged  defendant  with  both  rape  and  carnal 
knowledge,  trial  court  could  have  found  defen- 
dant guilty  of  taking  indecent  liberties  with  a 
child  a  lesser  included  offense  of  carnal  knowl- 
edge. D.C.  Code  1973,  §§  16-2305(d),  22-2801, 
22-3501(a).  In  re  CD.,  437  A.2d  171,  1981  D.C. 
App.  LEXIS  382  (1981). 

Presumptions  and  burden  of  proof. 

Statute  prohibiting  sexual  contact  with  child 
by  person  who  is  at  least  four  years  older  than 
child  does  not  require  proof  of  scienter  to  con- 
vict. D.C.  Code  1981,  §§  22-4101(3,  9),  22-4109. 
In  re  E.F,  740  A.2d  547,  1999  D.C.  App.  LEXIS 
256  (1999). 

Review. 

Where  defendant  who  was  charged  with  both 
carnal  knowledge  and  with  taking  indecent 
liberties  with  minor  child  did  not  request  that 
jury  consider  indecent  liberties  charge  only 
after  an  acquittal  of  carnal  knowledge  and  jury 
convicted  defendant  on  both  charges  after  being 
erroneously  instructed  that  conviction  on  one 
charge  should  not  influence  verdict  on  other 
charge,  proper  remedy  was  to  remand  case  with 
instruction  to  vacate  judgment  of  conviction  of 
taking  indecent  liberties  with  minor  child.  D.C. 
Code  §§  22-2801,  22-3501(a).  United  States  v. 
Heard,  420  F2d  628,  1969  U.S.  App.  LEXIS 
10741  (C.A.D.C.  1969),  writ  of  certiorari  denied 
by  397  U.S.  1016,  90  S.  Ct.  1252,  25  L.  Ed.  2d 
431,  1970  U.S.  LEXIS  2434  (1970). 

Defendant  preserved  for  appellate  review, 
beyond  mere  plain  error  review,  a  claim  that 
trial  court  failed  to  apply  the  proper  legal 
standard  under  first  prong  of  Dyer  test  for 
admission  of  expert  testimony,  i.e.,  whether  the 
subject  matter  was  so  distinctively  related  to 
some  science,  profession,  business,  or  occupa- 
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tion  as  to  be  beyond  the  ken  of  "the  average  lay 
person,"  when  denying  admission  of  defen- 
dant's proffered  expert  testimony  on  children's 
cognitive  processes  and  the  pressures  and  fac- 
tors that  can  prompt  a  child  to  make  false 
complaints  of  sexual  abuse,  in  jury-waived 
prosecution  for  two  counts  of  aggravated  sec- 
ond-degree child  sexual  abuse;  when  trial  judge 
articulated  the  first  prong  of  Dyas  test  as  being 
whether  the  proffered  expert  testimony  was 
outside  of  the  judge's  personal  ken  or  personal 
expertise  or  was  not  helpful  to  the  judge,  de- 
fense counsel  argued  that  the  question  was 
broader  than  trial  judge's  personal  knowledge 
and  experience,  and  government  counsel  had 
specifically  referenced  the  Dyas  test  and  had 
quoted  it  in  its  written  opposition  to  defen- 
dant's notice  about  his  proposed  expert. 
Girardot  v.  United  States,  996  A.2d  341,  2010 
D.C.  App.  LEXIS  280  (2010). 

Weight  and  sufficiency  of  evidence. 

Evidence  was  sufficient  to  support  second- 
degree  child  sexual  abuse  conviction;  eleven- 
year-old  victim  testified  that  thirty-three-year- 
old  defendant  pushed  "his  private  part"  against 
her  "bottom"  and  that  he  moved  himself  "from 
side  to  side,  well,  forward  and  backward" 


against  her,  and  when  asked  repeatedly  by  the 
government  what  she  felt  rubbing  against  her 
buttocks,  victim  testified  that  it  was  defen- 
dant's genitals  and  not  the  zipper  on  his  pants. 
Ortiz  V.  United  States,  942  A.2d  1127,  2008  D.C. 
App.  LEXIS  83  (2008). 

Jury's  verdict  finding  defendant  guilty  of  sec- 
ond-degree child  sexual  abuse  was  not  substan- 
tially swayed  by  testifying  victim's  two-week 
stay  with  and  receipt  of  gifts  from  detective  and 
her  family;  jury  heard  victim's  testimony  that 
she  was  never  told  what  to  say  by  detective  or 
the  prosecutor,  and  defense  counsel's  theory  in 
opening,  closing,  and  cross-examination  was 
that  victim  fabricated  her  account  of  events  due 
to  pressure  from  detective  and  the  prosecutor. 
Ortiz  V.  United  States,  942  A.2d  1127,  2008  D.C. 
App.  LEXIS  83  (2008). 

Victim's  testimony,  without  independent  cor- 
roboration, was  sufficient  to  support  convic- 
tions for  carnal  knowledge,  incest,  first-degree 
child  sexual  abuse,  taking  indecent  liberties 
with  a  minor,  and  second-degree  child  sexual 
abuse.  Mindombe  v.  United  States,  795  A.2d  39, 
2002  D.C.  App.  LEXIS  71  (2002),  writ  of  certio- 
rari denied  by  537  U.S.  1234,  123  S.  Ct.  1355, 
155  L.  Ed.  2d  200,  2003  U.S.  LEXIS  1790,  71 
U.S.L.W.  3566  (2003). 


§  22-3009.01.  First  degree  sexual  abuse  of  a  minor. 

Whoever,  being  18  years  of  age  or  older,  is  in  a  significant  relationship  with 
a  minor,  and  engages  in  a  sexual  act  with  that  minor  or  causes  that  minor  to 
engage  in  a  sexual  act  shall  be  imprisoned  for  not  more  than  15  years  and  may 
be  fined  in  an  amount  not  to  exceed  $150,000,  or  both. 

(May  23,  1995,  D.C.  Law  10-257,  §  208a,  as  added  Apr.  24,  2007,  D.C.  Law 
16-306,  §  216(b),  53  DCR  8610.) 


Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  216(b)  of  Omnibus 
Public  Safety  Emergency  Amendment  Act  of 
2006  (D.C.  Act  16-445,  July  19,  2006,  53  DCR 
6443). 

For  temporary  (90  day)  addition,  see  §  216(b) 
of  Omnibus  Public  Safety  Congressional  Re- 
view Emergency  Amendment  Act  of  2006  (D.C. 
Act  16-490,  October  18,  2006,  53  DCR  8686). 

For  temporary  (90  day)  addition,  see  §  216(b) 


of  Omnibus  Public  Safety  Congressional  Re- 
view Emergency  Amendment  Act  of  2007  (D.C. 
Act  17-10,  January  16,  2007,  54  DCR  1479). 

For  temporary  (90  day)  addition,  see  §  216(b) 
of  Omnibus  Public  Safety  Second  Congressio- 
nal Review  Emergency  Amendment  Act  of  2007 
(D.C.  Act  17-25,  April  19,  2007,  54  DCR  4036). 

Legislative  history  of  Law  16-306.  —  For 
Law  16-306,  see  notes  following  §  22-404. 


§  22-3009.02.  Second  degree  sexual  abuse  of  a  minor. 

Whoever,  being  18  years  of  age  or  older,  is  in  a  significant  relationship  with 
a  minor  and  engages  in  a  sexual  contact  with  that  minor  or  causes  that  minor 
to  engage  in  a  sexual  contact  shall  be  imprisoned  for  not  more  than  7  V2  years 
and  may  be  fined  in  an  amount  not  to  exceed  $75,000,  or  both. 

(May  23,  1995,  D.C.  Law  10-257,  §  208b,  as  added  Apr.  24,  2007,  D.C.  Law 
16-306,  §  216(c),  53  DCR  8610.) 
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Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  216(c)  of  Omnibus 
Public  Safety  Emergency  Amendment  Act  of 
2006  (D.C.  Act  16-445,  July  19,  2006,  53  DCR 
6443). 

For  temporary  (90  day)  addition,  see  §  216(c) 
of  Omnibus  Public  Safety  Congressional  Re- 
view Emergency  Amendment  Act  of  2006  (D.C. 
Act  16-490,  October  18,  2006,  53  DCR  8686). 

For  temporary  (90  day)  addition,  see  §  216(c) 


of  Omnibus  Public  Safety  Congressional  Re- 
view Emergency  Amendment  Act  of  2007  (D.C. 
Act  17-10,  January  16,  2007,  54  DCR  1479). 

For  temporary  (90  day)  addition,  see  §  216(c) 
of  Omnibus  Public  Safety  Second  Congressio- 
nal Review  Emergency  Amendment  Act  of  2007 
(D.C.  Act  17-25,  April  19,  2007,  54  DCR  4036). 

Legislative  history  of  Law  16-306.  —  For 
Law  16-306,  see  notes  following  §  22-404. 


§  22-3009.03.  First  degree  sexual  abuse  of  a  secondary 
education  student. 

Any  teacher,  counselor,  principal,  coach,  or  other  person  of  authority  in  a 
secondary  level  school  who  engages  in  a  sexual  act  with  a  student  under  the 
age  of  20  years  enrolled  in  that  school  or  school  system,  or  causes  that  student 
to  engage  in  a  sexual  act,  shall  be  imprisoned  for  not  more  than  10  years,  fined 
in  an  amount  not  to  exceed  $100,000,  or  both. 

(May  23,  1995,  D.C.  Law  10-257,  §  208c,  as  added  Oct.  23,  2010,  D.C.  Law 
18-239,  §  204,  57  DCR  5405.) 


Legislative  history  of  Law  18-239.  —  Law 

18-239,  the  "Prohibition  Against  Human  Traf- 
ficking Amendment  Act  of  2010",  was  intro- 
duced in  Council  and  assigned  Bill  No.  18-70, 
which  was  referred  to  the  Committee  on  Public 
Safety  and  the  Judiciary.  The  Bill  was  adopted 


on  first  and  second  readings  on  March  16,  2010, 
and  June  1,  2010,  respectively.  Signed  by  the 
Mayor  on  June  21,  2010,  it  was  assigned  Act 
No.  18-444  and  transmitted  to  both  Houses  of 
Congress  for  its  review.  D.C.  Law  18-239  be- 
came effective  on  October  23,  2010. 


§  22-3009.04.  Second  degree  sexual  abuse  of  a  secondary 
education  student. 


Any  teacher,  counselor,  principal,  coach,  or  other  person  of  authority  in  a 
secondary  level  school  who  engages  in  sexual  conduct  with  a  student  under  the 
age  of  20  years  enrolled  in  that  school  or  school  system,  or  causes  that  student 
to  engage  in  sexual  conduct,  shall  be  imprisoned  for  not  more  than  5  years, 
fined  in  an  amount  not  to  exceed  $50,000,  or  both. 

(May  23,  1995,  D.C.  Law  10-257,  §  208d,  as  added  Oct.  23,  2010,  D.C.  Law 
18-239,  §  204,  57  DCR  5405.) 

Legislative  history  of  Law  18-239.  —  For 

history  of  Law  18-239,  see  notes  under  §  22- 
3009.03. 

§  22-3010.  Enticing  a  child  or  minor. 

(a)  Whoever,  being  at  least  4  years  older  than  a  child  or  being  in  a  significant 
relationship  with  a  minor,  (1)  takes  that  child  or  minor  to  any  place  for  the 
purpose  of  committing  any  offense  set  forth  in  §§  22-3002  to  22-3006  and 
§§  22-3008  to  22-3009.02,  or  (2)  seduces,  entices,  allures,  convinces,  or 
persuades  or  attempts  to  seduce,  entice,  allure,  convince,  or  persuade  a  child  or 
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minor  to  engage  in  a  sexual  act  or  contact  shall  be  imprisoned  for  not  more 
than  5  years  or  may  be  fined  in  an  amount  not  to  exceed  $50,000,  or  both. 

(b)  Whoever,  being  at  least  4  years  older  than  the  purported  age  of  a  person 
who  represents  himself  or  herself  to  be  a  child,  attempts  (1)  to  seduce,  entice, 
allure,  convince,  or  persuade  any  person  who  represents  himself  or  herself  to 
be  a  child  to  engage  in  a  sexual  act  or  contact,  or  (2)  to  entice,  allure,  convince, 
or  persuade  any  person  who  represents  himself  or  herself  to  be  a  child  to  go  to 
any  place  for  the  purpose  of  engaging  in  a  sexual  act  or  contact  shall  be 
imprisoned  for  not  more  than  5  years  or  may  be  fined  in  an  amount  not  to 
exceed  $50,000,  or  both. 

(c)  No  person  shall  be  consecutively  sentenced  for  enticing  a  child  or  minor 
to  engage  in  a  sexual  act  or  sexual  contact  under  subsection  (a)(2)  of  this 
section  and  engaging  in  that  sexual  act  or  sexual  contact  with  that  child  or 
minor,  provided,  that  the  enticement  occurred  closely  associated  in  time  with 
the  sexual  act  or  sexual  contact. 

(May  23,  1995,  D.C.  Law  10-257,  §  209,  42  DCR  53;  Apr.  24,  2007,  D.C.  Law 
16-306,  §  216(d),  53  DCR  8610;  Mar.  25,  2009,  D.C.  Law  17-353,  §  173(b),  56 
DCR  1117.) 


Cross  references.  —  Sentencing,  super- 
vised release,  and  good  time  credit  for  felonies 
under  this  section  committed  on  or  after  August 
5,  2000,  see  §  24-403.01. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-3011  and  22-3012. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
4110. 

Effect  of  amendments.  —  D  C.  Law  16-306 
rewrote  the  section,  which  had  read  as  follows: 
"Whoever,  being  at  least  4  years  older  than  a 
child,  takes  that  child  to  any  place,  or  entices, 
allures,  or  persuades  a  child  to  go  to  any  place 
for  the  purpose  of  committing  any  offense  set 
forth  in  §§  22-3002  to  22-3006  and  §§  22-3008 
and  22-3009  shall  be  imprisoned  for  not  more 
than  5  years  and,  in  addition,  may  be  fined  in 
an  amount  not  to  exceed  $50,000." 

D.C.  Law  17-353  validated  a  previously  made 
technical  correction  in  subsec.  (a). 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  216(d)  of 
Omnibus  Public  Safety  Emergency  Amend- 
ment Act  of  2006  (D.C.  Act  16-445,  July  19, 
2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(d)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 


Act  of  2006  (D.C.  Act  16-490,  October  18,  2006, 

53  DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(d)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2007  (D.C.  Act  17-10,  January  16,  2007, 

54  DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(d)  of  Omnibus  Public  Safety 
Second  Congressional  Review  Emergency 
Amendment  Act  of  2007  (D.C.  Act  17-25,  April 
19,  2007,  54  DCR  4036). 

Legislative  history  of  Law  10-257.  —  For 
legislative  history  of  D.C.  Law  10-257,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3001. 

Legislative  history  of  Law  16-306.  —  For 

Law  16-306,  see  notes  following  §  22-404. 
Legislative  history  of  Law  17-353.  —  Law 

17-353,  the  "Technical  Amendments  Act  of 
2008",  was  introduced  in  Council  and  assigned 
Bill  No.  17-994  which  was  referred  to  the  Com- 
mittee of  the  Whole.  The  Bill  was  adopted  on 
first  and  second  readings  on  December  2,  2008, 
and  December  16,  2008,  respectively.  Signed  by 
the  Mayor  on  January  15,  2009,  it  was  assigned 
Act  No.  17-687  and  transmitted  to  both  Houses 
of  Congress  for  its  review.  D.C.  Law  17-353 
became  effective  on  March  25,  2009. 


CASE  NOTES 


Analysis  Review. 

Weight  and  sufficiency  of  evidence. 

Discovery. 

Indictment  and  information.  Discovery. 

Merger  of  offenses.  In  a  prosecution  for  enticing  a  minor  child. 
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government  could,  in  response  to  child's  moth- 
er's testimony  that  child  had  recanted,  call  an 
expert  in  child  sexual  abuse,  without  providing 
defendant  advance  notice;  under  the  circum- 
stances, the  government  acted  in  a  timely  man- 
ner to  disclose  its  desire  to  call  an  expert,  to 
proffer  the  substance  of  the  expert's  testimony, 
and  to  provide  information  regarding  the  ex- 
pert's credentials.  Criminal  Rule  16.  Oliver  v. 
United  States,  711  A.2d  70,  1998  D.C.  App. 
LEXIS  90  (1998). 

Indictment  and  information. 

Prosecution  did  not  rely  on  distinctly  differ- 
ent complex  of  facts  at  trial  from  those  set  forth 
in  indictment,  and  thus  no  constructive  amend- 
ment to  indictment  occurred  warranting  rever- 
sal of  defendant's  convictions  of  sexual  offenses 
committed  against  child,  although  there  was 
evidence  that  defendant  might  have  sexually 
assaulted  child  in  two  separate  incidents, 
where  indictment  charged  that  between  dates 
specified  defendant  enticed  child,  took  indecent 
liberties  with  child,  and  committed  sodomy 
with  child,  this  was  precise  conduct  of  which 
defendant  was  convicted,  and  jury  was  in- 
structed that  defendant  could  be  convicted  of 
only  one  incident.  Pace  v.  United  States,  705 
A.2d  673,  1998  D.C.  App.  LEXIS  12  (1998). 

Merger  of  offenses. 

Defendant's  conviction  for  kidnapping  did  not 
merge  with  his  conviction  for  enticing  a  child; 
each  of  two  crimes  required  proof  of  a  factual 
element  which  the  other  did  not.  Blackledge  v. 
United  States,  871  A.2d  1193,  2005  D.C.  App. 
LEXIS  155  (2005). 

Because  sodomy  and  enticing  a  minor  are  not 
necessarily  "continuous"  by  nature,  offenses  do 


not  merge  under  first  phase  of  Blockburger 
analysis,  i.e.,  that  there  may  be  instances 
where  defendant  could  be  convicted  of  both 
sodomy  and  enticing,  even  though  offenses  are 
part  of  single  incident.  D.C.  Code  1981,§§  22- 
3501(b),  22-3502.  Watson  v  United  States,  524 
A.2d  736,  1987  D.C.  App.  LEXIS  337  (1987). 

Offense  of  enticement  of  minor  merged  with 
crime  of  sodomy;  asportation  of  victim  to  bed- 
room was  part  of  continuous  offense  and  there 
was  no  evidence  of  break  in  time  or  any  new 
motive  evincing  a  "fresh  impulse"  having  oc- 
curred between  defendant's  pursuit  of  victim 
and  final  act  of  penetration  in  victim's  bedroom. 
D.C.  Code  1981,  §§  22-3501,  22-3501(d),  22- 
3502.  Watson  v  United  States,  524  A.2d  736, 
1987  D.C.  App.  LEXIS  337  (1987). 

Crime  of  enticing  a  minor  child  merges  with 
sodomy  D.C.  Code  1981,  §§  22-3501,  22- 
3501(d),  22-3502.  Watson  v.  United  States,  524 
A.2d  736,  1987  D.C.  App.  LEXIS  337  (1987). 

Review. 

Concurrent  nature  of  sentences  for  sodomy 
and  taking  indecent  liberties  with  minor  con- 
victions did  not  preclude  reversal  of  indecent 
liberties  conviction  and  remand  with  directions 
to  vacate  defendant's  sentence  for  that  offense. 
D.C.  Code  1981,  §§  22-3501(a),  22-3502.  Wat- 
son V.  United  States,  524  A.2d  736,  1987  D.C. 
App.  LEXIS  337  (1987). 

Weight  and  sufBciency  of  evidence. 

Defendant's  conviction  for  kidnapping  did  not 
merge  with  his  conviction  for  enticing  a  child; 
each  of  two  crimes  required  proof  of  a  factual 
element  which  the  other  did  not.  Blackledge  v. 
United  States,  871  A.2d  1193,  2005  D.C.  App. 
LEXIS  155  (2005). 


§  22-3010.01.  Misdemeanor  sexual  abuse  of  a  child  or  mi- 
nor. 

(a)  Whoever,  being  18  years  of  age  or  older  and  more  than  4  years  older  than 
a  child,  or  being  18  years  of  age  or  older  and  being  in  a  significant  relationship 
with  a  minor,  engages  in  sexually  suggestive  conduct  with  that  child  or  minor 
shall  be  imprisoned  for  not  more  than  180  days,  or  fined  in  an  amount  not  to 
exceed  $1,000,  or  both. 

(b)  For  the  purposes  of  this  section,  the  term  "sexually  suggestive  conduct" 
means  engaging  in  any  of  the  following  acts  in  a  way  which  is  intended  to  cause 
or  reasonably  causes  the  sexual  arousal  or  sexual  gratification  of  any  person: 

(1)  Touching  a  child  or  minor  inside  his  or  her  clothing; 

(2)  Touching  a  child  or  minor  inside  or  outside  his  or  her  clothing  close  to 
the  genitalia,  anus,  breast,  or  buttocks; 

(3)  Placing  one's  tongue  in  the  mouth  of  the  child  or  minor;  or 

(4)  Touching  one's  own  genitalia  or  that  of  a  third  person. 
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(May  23,  1995,  D.C.  Law  10-257,  §.  209a,  as  added  Apr.  24,  2007,  D.C.  Law 
16-306,  §  216(e),  53  DCR  8610.) 

Emergency  legislation.  —  For  temporary  nal  Review  Emergency  Amendment  Act  of  2007 

(90  day)  addition,  see  §  216(e)  of  Omnibus  (D.C.  Act  17-25,  April  19,  2007,  54  DCR  4036). 

Public  Safety  Emergency  Amendment  Act  of  For  temporary  (90  day)  addition  of  section, 

2006  (D.C.  Act  16-445,  July  19,  2006,  53  DCR  see  §  511(a)  of  Public  Safety  Legislation  Sixty- 

6443).  Day  Layover  Emergency  Amendment  Act  of 

For  temporary  (90  day)  addition,  see  §  216(e)  2OIO  (D.C.  Act  18-693,  January  18,  2011,  58 

of  Omnibus  Public  Safety  Congressional  Re-  DCR  640) 

«  ?Q^^n           «^9nn«          p  «««?;*^-  ^or  temporary  (90  day)  addition  of  section, 

Act  16-490,  October  18,  2006,  53  DCR  8686)  g               p^^U^           Legislation  Sixty- 

For  temporary  (90  day)  addition,  see  §  216(e)  >                        •      i  r>    •  17 

of  Omnibus  Public  Safety  Congressional  Re-  ^T^^!  ^T^/''T^}^^^^ 

view  Emergency  Amendment  Act  of  2007  (D.C.  ^^"^^^'^  nrp  .7m\  ^  ' 

Act  17-10,  January  16,  2007,  54  DCR  1479).  AJ^-i^  /Uij. 

For  temporary  (90  day)  addition,  see  §  216(e)  Legislative  history  of  Law  16-306.  —  For 

of  Omnibus  Public  Safety  Second  Congressio-  Law  16-306,  see  notes  following  §  22-404. 

§  22-3010.02.  Arranging  for  a  sexual  contact  with  a  real  or 
fictitious  child. 

(a)  It  is  unlawful  for  a  person  to  arrange  to  engage  in  a  sexual  act  or  sexual 
contact  with  an  individual  (whether  real  or  fictitious)  who  is  or  who  is 
represented  to  be  a  child  at  least  4  years  younger  than  the  person,  or  to 
arrange  for  another  person  to  engage  in  a  sexual  act  or  sexual  contact  with  an 
individual  (whether  real  or  fictitious)  who  is  or  who  is  represented  to  be  a  child 
of  at  least  4  years  younger  than  the  person.  For  the  purposes  of  this  section, 
arranging  to  engage  in  a  sexual  act  or  sexual  contact  with  an  individual  who 
is  fictitious  shall  be  unlawful  only  if  the  arrangement  is  done  by  or  with  a  law 
enforcement  officer. 

(b)  A  person  who  violates  subsection  (a)  of  this  section  shall  be  imprisoned 
for  not  more  than  5  years,  fined  an  amount  not  to  exceed  $50,000,  or  both. 

(May  23,  1995,  D.C.  Law  10-257,  §  209b,  as  added  June  3,  2011,  D.C.  Law 
18-377,  §  11(a),  58  DCR  1174.) 

Legislative  history  of  Law  18-377.  —  For 

history  of  Law  18-377,  see  notes  under  §  22- 
303. 

§  22-3011.  Defenses  to  child  sexual  abuse  and  sexual  abuse 
of  a  minor. 

(a)  Neither  mistake  of  age  nor  consent  is  a  defense  to  a  prosecution  under 
§§  22-3008  to  22-3010.01,  prosecuted  alone  or  in  conjunction  with  charges 
under  §  22-3018  or  §  22-403. 

(b)  Marriage  or  domestic  partnership  between  the  defendant  and  the  child 
or  minor  at  the  time  of  the  offense  is  a  defense,  which  the  defendant  must 
establish  by  a  preponderance  of  the  evidence,  to  a  prosecution  under  §§  22- 
3008  to  22-3010.01,  prosecuted  alone  or  in  conjunction  with  charges  under 
§  22-3018  or  §  22-403,  involving  only  the  defendant  and  the  child  or  minor. 

(May  23,  1995,  D.C.  Law  10-257,  §  210,  42  DCR  53;  Apr.  24,  2007,  D.C.  Law 
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16-306,  §  216(f),  53  DCR  8610;  June  3,  2011,  D.C.  Law  18-377,  §  11(b),  58 
DCR  1174.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
4111. 

Effect  of  amendments.  —  D.C.  Law  16- 

306,  in  the  section  heading,  substituted  "abuse 
and  sexual  abuse  of  a  minor"  for  "abuse";  and 
substituted  "§  22-3010.01"  for  "§  22-3010" 
both  times  it  appears. 

D.C.  Law  18-377,  in  subsec.  (b),  substituted 
"Marriage  or  domestic  partnership  between  the 
defendant  and  the  child"  for  "Marriage  between 
the  defendant  and  the  child"  and  substituted 
"child  or  minor"  for  "child". 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  216(f)  of 
Omnibus  Public  Safety  Emergency  Amend- 
ment Act  of  2006  (D.C.  Act  16-445,  July  19, 
2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(f)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2006  (D.C.  Act  16-490,  October  18,  2006, 
53  DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(f)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 


Act  of  2007  (D.C.  Act  17-10,  January  16,  2007, 
54  DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(f)  of  Omnibus  Pubhc  Safety 
Second  Congressional  Review  Emergency 
Amendment  Act  of  2007  (D.C.  Act  17-25,  April 
19,  2007,  54  DCR  4036). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  511(b)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Emergency  Amendment  Act 
of  2010  (D.C.  Act  18-693,  January  18,  2011,  58 
DCR  640). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  511(b)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 
19-45,  April  20,  2011,  58  DCR  3701). 

Legislative  history  of  Law  10-257.  —  For 
legislative  history  of  D.C.  Law  10-257,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3001. 

Legislative  history  of  Law  16-306.  —  For 

Law  16-306,  see  notes  following  §  22-404. 
Legislative  history  of  Law  18-377.  —  For 

history  of  Law  18-377,  see  notes  under  §  22- 
303. 


CASE  NOTES 


Analysis 
Insanity. 

Nature  and  elements  of  offense. 
Presumption  and  burden  of  proof. 
Purposes. 

Subsequent  marriage. 
Insanity. 

In  prosecution  for  taking  immoral  liberties 
with  female  child  under  16  years  of  age  wherein 
significant  evidence  was  introduced  that  defen- 
dant might  have  been  of  unsound  mind  at  time 
of  alleged  crime  including  evidence  of  delusions 
and  hearing  of  voices,  court  should  have  in- 
structed jury  on  issue  of  sanity  and  failure  of 
court  to  do  so  required  new  trial.  D.C.  Code 
1951,  §  22-3501(a).  Goforth  v.  U.S.,  269  F2d 
778,  1959  U.S.  App.  LEXIS  3536  (C.A.D.C. 
1959). 

Where  significant  evidence  was  introduced 
on  trial  of  defendant  for  taking  immoral  liber- 
ties with  female  child  that  defendant  might 
have  been  of  unsound  mind  at  time  of  alleged 
crime  including  evidence  of  delusions  and  hear- 
ing of  voices,  prosecution  had  burden  of  proving 
sanity  beyond  a  reasonable  doubt.  D.C.  Code 
1951,  §  22-3501(a).  Goforth  v.  U.S.,  269  F2d 
778,  1959  U.S.  App.  LEXIS  3536  (C.A.D.C. 
1959). 


Where  trial  counsel,  in  prosecution  for  taking 
indecent  liberties  with  a  child,  did  not  utilize 
defense  of  insanity  because  counsel  thought  the 
evidence  did  not  warrant  it  and  because  he  felt 
that,  in  good  conscience,  he  could  not  urge  it 
upon  the  court,  defendant  was  not  denied  the 
effective  assistance  of  counsel  because  of  failure 
to  raise  defense  of  insanity,  and  hence  his 
motion  to  vacate  judgment  for  such  reason 
would  be  denied.  D.C.  Code  1951,  §  22-3501(a); 
18  U.S.C.  §  2255.  U.S.  v.  Plummer,  171  FSupp. 
1,  1959  U.S.  Dist.  LEXIS  3527  (D.D.C1959). 

Nature  and  elements  of  offense. 

Elements  of  offense  of  carnal  knowledge  are 
penetration  with  a  child  under  the  age  of  16. 
D.C.  Code  §  22-2801.  United  States  v.  Wiley 
492  F2d  547,  1973  U.S.  App.  LEXIS  7557 
(C.A.D.C.  1973). 

Where  offense  involves  a  female  child  under 
16  years  of  age,  only  remaining  element  of 
corpus  delicti  is  penetration,  for  when  a  child 
under  the  age  of  consent  is  involved  the  law 
conclusively  presumes  force  and  the  question  of 
consent  is  immaterial.  D.C.  Code  §  22-2801. 
United  States  v.  Jones,  477  F.2d  1213,  1973 
U.S.  App.  LEXIS  11120  (C.A.D.C.  1973). 

The  elements  of  the  crime  of  carnally  know- 
ing and  abusing  a  female  child  under  statute  of 
the  District  of  Columbia  are  penetration  of  a 
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child  under  the  age  of  16.  D.C.  Code  1951, 
§  22-2801.  Wheeler  v.  U.S.,  211  F.2d  19,  1953 
U.S.  App.  LEXIS  2711  (C.A.D.C.  1953). 

Defendant  should  have  known  that  his  elev- 
en-year-old daughter  could  not  validly  consent 
to  his  sexual  advances,  and  therefore,  defen- 
dant could  be  convicted  of  attempted  misde- 
meanor sexual  abuse  pursuant  to  statute  pro- 
viding that  whoever  engages  in  a  sexual  act 
with  another  person  and  who  should  have 
knowledge  that  the  act  was  committed  without 
that  other  person's  permission  shall  be  impris- 
oned; term  "permission,"  as  used  in  statute, 
was  synonym  for  "consent,"  and  law  stated  that 
children  were  legally  incapable  of  consenting  to 
sexual  activity  with  adults.  Davis  v.  United 
States,  873  A.2d  1101,  2005  D.C.  App.  LEXIS 
257  (2005). 

Elements  required  to  establish  offense  of 
carnal  knowledge  or  statutory  rape  are  sexual 
intercourse  with  a  female  child  under  age  of  16 
regardless  of  whether  force  was  used  or  assent 
given.  D.C.  Code  §  22-2801.  Ballard  v.  United 
States,  430  A.2d  483,  1981  D.C.  App.  LEXIS 
243  (1981). 

Statutory  proscription  against  carnal  knowl- 
edge is  intended  to  protect  females  below  age  of 
16,  regardless  of  use  of  force  or  consent,  from 
any  sexual  relationship.  D.C.  Code  §  22-2801. 
Ballard  v.  United  States,  430  A.2d  483,  1981 
D.C.  App.  LEXIS  243  (1981). 

Elements  required  to  establish  offense  of 
carnal  knowledge  or  statutory  rape  are  sexual 
intercourse  with  a  female  child  under  age  of  16 
regardless  of  whether  force  was  used  or  assent 
given.  D.C.  Code  §  22-2801.  Ballard  v.  United 
States,  430  A.2d  483,  1981  D.C.  App.  LEXIS 
243  (1981). 

Elements  of  carnal  knowledge  are  penetra- 
tion of  a  victim  under  the  age  of  16.  D.C.  Code 
§  22-2801.  In  re  J.W.Y.,  363  A.2d  674,  1976 
D.C.  App.  LEXIS  361  (1976). 

Presumption  and  burden  of  proof. 

When  a  child  under  the  age  of  consent  is 
involved  in  sexual  offense,  the  law  conclusively 


presumes  force  and  the  question  of  child's  con- 
sent is  immaterial.  Davis  v.  United  States,  873 
A.2d  1101,  2005  D.C.  App.  LEXIS  257  (2005). 

Because  the  law  makes  clear  that  children 
are  legally  incapable  of  consenting  to  sexual 
activity  with  adults,  if  the  complainant  in  a 
misdemeanor  sexual  abuse  or  other  general 
sexual  assault  prosecution  was  a  child  at  time 
of  alleged  offense,  an  adult  defendant  who  is  at 
least  four  years  older  than  complainant  may 
not  assert  consent  defense,  and  in  such  a  case, 
the  child's  consent  is  not  valid,  and  by  the  same 
token,  unless  he  was  deceived,  the  defendant  is 
charged  with  the  knowledge  that  the  sexual  act 
or  contact  was  committed  without  the  child's 
valid  permission.  Davis  v.  United  States,  873 
A.2d  1101,  2005  D.C.  App.  LEXIS  257  (2005). 

Purposes. 

Statutory  proscription  against  carnal  knowl- 
edge is  intended  to  protect  females  below  age  of 
16,  regardless  of  use  of  force  or  consent,  from 
any  sexual  relationship.  D.C.  Code  §  22-2801. 
Ballard  v.  United  States,  430  A.2d  483,  1981 
D.C.  App.  LEXIS  243  (1981). 

Subsequent  marriage. 

In  a  prosecution  for  statutory  rape,  evidence 
of  subsequent  marriage  of  parties  is  admissible, 
in  view  of  Code,  §  808,  as  amended  by  Act  April 
19,  1920,  41  Stat.  567,  authorizing  jury  to 
include  death  penalty  in  verdict,  and  also  ad- 
missible to  impeach  prosecutrix's  testimony  de- 
nying marriage  or  affection  for  defendant. 
Weaver  v.  U.S.,  299  F.  893,  1924  U.S.  App. 
LEXIS  3487  (1924). 

In  a  prosecution  for  statutory  rape,  evidence 
of  subsequent  marriage  of  parties  is  admissible, 
in  view  of  Code,  §  808,  as  amended  by  Act  April 
19,  1920,  41  Stat.  567,  authorizing  jury  to 
include  death  penalty  in  verdict,  and  also  ad- 
missible to  impeach  prosecutrix's  testimony  de- 
nying marriage  or  affection  for  defendant,  and 
exclusion  was  not  harmless  because  jury  did 
not  assess  death  penalty.  Weaver  v.  U.S.,  299  F. 
893,  1924  U.S.  App.  LEXIS  3487  (1924). 


§  22-3012.  State  of  mind  proof  requirement. 

In  a  prosecution  under  §§  22-3008  to  22-3010,  prosecuted  alone  or  in 
conjunction  with  charges  under  §  22-3018  or  §  22-403,  the  government  need 
not  prove  that  the  defendant  knew  the  child's  age  or  the  age  difference  between 
himself  or  herself  and  the  child. 

(May  23,  1995,  D.C.  Law  10-257,  §  211,  42  DCR  53.) 

Prior  Codifications.  —  1981  Ed.,  §  22-  legislative  history  of  D.C.  Law  10-257,  see  His- 
4112.  torical  and  Statutory  Notes  following  §  22- 

Legislative  history  of  Law  10-257.  —  For  3001. 
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§  22-3013.  First  degree  sexual  abuse  of  a  ward,  patient, 
client,  or  prisoner. 

Any  staff  member,  employee,  contract  employee,  consultant,  or  volunteer  at 
a  hospital,  treatment  facility,  detention  or  correctional  facility,  group  home,  or 
other  institution;  anyone  who  is  an  ambulance  driver  or  attendant,  a  bus 
driver  or  attendant,  or  person  who  participates  in  the  transportation  of  a  ward, 
patient,  client,  or  prisoner  to  and  from  such  institutions;  or  any  official 
custodian  of  a  ward,  patient,  client,  or  prisoner,  who  engages  in  a  sexual  act 
with  a  ward,  patient,  client,  or  prisoner,  or  causes  a  ward,  patient,  client,  or 
prisoner  to  engage  in  or  submit  to  a  sexual  act  shall  be  imprisoned  for  not  more 
than  10  years  or  fined  in  an  amount  not  to  exceed  $100,000,  or  both. 

(May  23,  1995,  D.C.  Law  10-257,  §  212,  42  DCR  53;  May  17,  1996,  D.C.  Law 
11-119,  §  6(a),  43  DCR  528;  Apr.  24,  2007,  D.C.  Law  16-306,  §  216(g),  53  DCR 
8610.) 


Section  references.  —  This  section  is  re- 
ferred to  in  §  22-3017. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
4113. 

Effect  of  amendments.  —  D.C.  Law  16-306 
rewrote  the  section. 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  216(g)  of 
Omnibus  PubHc  Safety  Emergency  Amend- 
ment Act  of  2006  (D.C.  Act  16-445,  July  19, 
2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(g)  of  Omnibus  Pubhc  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2006  (D.C.  Act  16-490,  October  18,  2006, 

53  DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(g)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2007  (D.C.  Act  17-10,  January  16,  2007, 

54  DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 


tion, see  §  216(g)  of  Omnibus  Public  Safety 
Second  Congressional  Review  Emergency 
Amendment  Act  of  2007  (D.C.  Act  17-25,  April 
19,  2007,  54  DCR  4036). 

Legislative  history  of  Law  10-257.  —  For 
legislative  history  of  D.C.  Law  10-257,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3001. 

Legislative  history  of  Law  11-119.  —  Law 

11-119,  the  "Criminal  Code  Technical  Amend- 
ments Act  of  1996,"  was  introduced  in  Council 
and  assigned  Bill  No.  11-484,  which  was  re- 
ferred to  the  Committee  of  the  Whole.  The  Bill 
was  adopted  on  first  and  second  readings  on 
December  5,  1995,  and  January  4,  1996,  respec- 
tively. Signed  by  the  Mayor  on  January  26, 
1996,  it  was  assigned  Act  No.  11-198  and  trans- 
mitted to  both  Houses  of  Congress  for  its  re- 
view. D.C.  Law  11-119  became  effective  May  17, 
1996. 

Legislative  history  of  Law  16-306.  —  For 

Law  16-306,  see  notes  following  §  22-404. 


CASE  NOTES 


Analysis 

Examination  of  witnesses. 
Review. 

Sentence  and  punishment. 
Weight  and  sufficiency  of  evidence. 

Examination  of  witnesses. 

In  prosecution  for  carnal  knowledge,  trial 
court  properly  permitted  minor  victim  to  testify 
at  trial  over  closed-circuit  television,  out  of 
presence  of  defendant  and  judge,  despite  lack  of 
enabling  legislation  in  jurisdiction  to  permit 
such  a  procedure;  presence  of  a  statute  was  not 
a  prerequisite  to  constitutionality  of  proposed 
procedure,  and  trial  court  made  findings  that 
use  of  procedure  was  necessary  to  protect  wel- 


fare of  victim,  that  victim  would  be  traumatized 
by  presence  of  defendant,  and  that  emotional 
distress  suffered  by  victim  was  more  than  de 
minimis.  U.S.  Const.Amend.  6;  D.C.  Code  1981, 
§  22-2801.  Rural  Hicks-Bey  v.  United  States, 
649  A.2d  569,  1994  D.C.  App.  LEXIS  205 
(1994),  writ  of  certiorari  denied  by  516  U.S. 
897, 116  S.  Ct.  251, 133  L.  Ed.  2d  176, 1995  U.S. 
LEXIS  6583,  64  U.S.L.W.  3247  (1995). 

Review. 

Defendant's  sentence  for  first-degree  sexual 
abuse  of  a  ward  could  not  be  reviewed  for 
reasonableness  on  appeal;  sentence,  which  was 
within  statutory  limits,  was  unreviewable 
aside  from  constitutional  considerations.  R.W. 
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V.  United  States,  958  A.2d  259,  2008  D.C.  App. 
LEXIS  417  (2008),  writ  of  certiorari  denied  by 
558  U.S.  902,  130  S.  Ct.  260,  175  L.  Ed.  2d  176, 
2009  U.S.  LEXIS  5869,  78  U.S.L.W.  3178 
(2009). 

Court  of  Appeals  would  decline  to  review  trial 
court's  decision  that  victim's  transgender  sta- 
tus signified  "reduced  physical  capacity"  for 
purposes  of  voluntary  sentencing  guidelines  in 
prosecution  for  first-degree  sexual  abuse  of  a 
ward;  guidelines  were  entirely  voluntary,  and 
trial  court  judges  were  free  to  apply  or  ignore 
them  as  they  saw  fit  without  interference  by 
Court  of  Appeals.  R.W.  v.  United  States,  958 
A.2d  259,  2008  D.C.  App.  LEXIS  417  (2008), 
writ  of  certiorari  denied  by  558  U.S.  902,  130  S. 
Ct.  260,  175  L.  Ed.  2d  176,  2009  U.S.  LEXIS 
5869,  78  U.S.L.W.  3178  (2009). 

Sentence  and  punishment. 

Trial  court,  which  concluded  that  defendant, 
a  corrections  officer,  knew  of  and  took  advan- 
tage of  transgender  status  of  victim,  who  was 
an  inmate,  and  which  found  that  transgender 
status  conferred  particular  vulnerability,  did 
not  rely  on  materially  false  or  unreliable  evi- 
dence in  determining  defendant's  sentence  for 
first-degree  sexual  abuse  of  a  ward,  and  thus 
defendant's  due  process  rights  were  not  vio- 
lated; defendant  did  not  deny  that  he  knew  of 
victim's  transgender  status,  and  victim  testi- 
fied that  she  did  not  scream  for  help  during 
encounter  and  was  afraid  to  report  it,  fearing 
that  because  people  perceived  her  as  "faggot"  or 
"punk,"  no  one  at  prison  would  have  believed 
her  accusations.  R.W.  v.  United  States,  958  A.2d 

259,  2008  D.C.  App.  LEXIS  417  (2008),  writ  of 
certiorari  denied  by  558  U.S.  902,  130  S.  Ct. 

260,  175  L.  Ed.  2d  176,^2009  U.S.  LEXIS  5869, 
78  U.S.L.W.  3178  (2009). 

Non-consensual  nature  of  defendant's  con- 
tact with  victim  warranted  a  longer  sentence 
than  might  have  been  appropriate  if  victim  had 
consented  to  the  contact  in  prosecution  for 
first-degree  sexual  abuse  of  a  ward.  R.W.  v. 
United  States,  958  A.2d  259,  2008  D.C.  App. 
LEXIS  417  (2008),  writ  of  certiorari  denied  by 


558  U.S.  902,  130  S.  Ct.  260,  175  L.  Ed.  2d  176, 
2009  U.S.  LEXIS  5869,  78  U.S.L.W.  3178 
(2009). 

Defendant's  84-month  sentence  for  first-de- 
gree sexual  abuse  of  a  ward  was  not  so  grossly 
disproportionate  to  offense  that  it  offended 
Eighth  Amendment;  sentence  was  intended  to 
reflect  victim's  particular  vulnerability  as 
transgender  inmate  in  all-male  prison  unit, 
and  encounter  between  victim  and  defendant, 
who  was  corrections  officer,  was  non-consen- 
sual. R.W.  V.  United  States,  958  A.2d  259,  2008 
D.C.  App.  LEXIS  417  (2008),  writ  of  certiorari 
denied  by  558  U.S.  902,  130  S.  Ct.  260,  175  L. 
Ed.  2d  176,  2009  U.S.  LEXIS  5869,  78  U.S.L.W. 
3178  (2009). 

Weight  and  sufficiency  of  evidence. 

Sufficient  evidence  existed  that  sexual  act 
occurred  to  support  conviction  for  first-degree 
sexual  abuse  of  a  ward,  although  sperm  frac- 
tion taken  from  victim's  mouth  matched  vic- 
tim's DNA  and  defendant  was  excluded  as 
source  of  either  sperm  fraction  or  non-sperm 
fraction;  evidence  indicated  that  defendant,  a 
corrections  officer,  stuck  his  penis  in  mouth  of 
victim,  who  was  an  inmate,  and  ejaculated  in 
victim's  mouth.  R.W.  v.  United  States,  958  A.2d 

259,  2008  D.C.  App.  LEXIS  417  (2008),  writ  of 
certiorari  denied  by  558  U.S.  902,  130  S.  Ct. 

260,  175  L.  Ed.  2d  176,  2009  U.S.  LEXIS  5869, 
78  U.S.L.W  3178  (2009). 

While  minor  victim  was  unable  to  testify  as 
to  occurrences  on  night  in  which  she  was  left 
alone  with  defendant,  conviction  for  carnal 
knowledge  was  supported  by  testimony  of  vic- 
tim's sister,  mother  and  arresting  officers  about 
finding  6-year-old  victim  seminaked  and  uncon- 
scious, that  defendant  was  in  apartment,  and 
testimony  of  examining  physician  on  night  of 
crime  that  victim  was  intoxicated  on  night  of 
crime  and  had  recently  been  sexually  abused. 
D.C.  Code  1981,  §  22-2801.  Rural  Hicks-Bey  v. 
United  States,  649  A.2d  569,  1994  D.C.  App. 
LEXIS  205  (1994),  writ  of  certiorari  denied  by 
516  U.S.  897,  116  S.  Ct.  251,  133  L.  Ed.  2d  176, 
1995  U.S.  LEXIS  6583,  64  U.S.L.W.  3247 
(1995). 


§  22-3014.  Second  degree  sexual  abuse  of  a  ward,  patient, 
client,  or  prisoner. 

Any  staff  member,  employee,  contract  employee,  consultant,  or  volunteer  at 
a  hospital,  treatment  facility,  detention  or  correctional  facility,  group  home,  or 
other  institution;  anyone  who  is  an  ambulance  driver  or  attendant,  a  bus 
driver  or  attendant,  or  person  who  participates  in  the  transportation  of  a  ward, 
patient,  client,  or  prisoner  to  and  from  such  institutions;  or  any  official 
custodian  of  a  ward,  patient,  client,  or  prisoner,  who  engages  in  a  sexual 
contact  with  a  ward,  patient,  client,  or  prisoner,  or  causes  a  ward,  patient, 
client,  or  prisoner,  to  engage  in  or  submit  to  a  sexual  contact  shall  be 
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imprisoned  for  not  more  than  5  years  or  fined  in  an  amount  not  to  exceed 
$50,000,  or  both. 

(May  23,  1995,  D.C.  Law  10-257,  §  213,  42  DCR  53;  Apr.  24,  2007,  D.C.  Law 
16-306,  §  216(h),  53  DCR  8610.) 

Section  references.  —  This  section  is  re-  For  temporary  (90  day)  amendment  of  sec- 

ferred  to  in  §  22-3017.  tion,  see  §  216(h)  of  Omnibus  Public  Safety 

Prior  Codifications.  —  1981  Ed.,  §  22-  Congressional  Review  Emergency  Amendment 

4114.  Act  of  2007  (D.C.  Act  17-10,  January  16,  2007, 
Effect  of  amendments.  —  D.C.  Law  16-306  54  DCR  1479). 

rewrote  the  section.  For  temporary  (90  day)  amendment  of  sec- 
Emergency  legislation.  —  For  temporary  tion,  see  §  216(h)  of  Omnibus  Public  Safety 
(90  day)  amendment  of  section,  see  §  216(h)  of  Second  Congressional  Review  Emergency 
Omnibus  Public  Safety  Emergency  Amend-  Amendment  Act  of  2007  (D.C.  Act  17-25,  April 
ment  Act  of  2006  (D.C.  Act  16-445,  July  19,  19,  2007,  54  DCR  4036). 

2006,  53  DCR  6443).  Legislative  history  of  Law  10-257.  —  For 

For  temporary  (90  day)  amendment  of  sec-  legislative  history  of  D.C.  Law  10-257,  see  His- 

tion,  see  §  216(h)  of  Omnibus  Public  Safety  torical  and  Statutory  Notes  following  §  22- 

Congressional  Review  Emergency  Amendment  3001. 

Act  of  2006  (D.C.  Act  16-490,  October  18,  2006,  Legislative  history  of  Law  16-306.  —  For 

53  DCR  8686).  Law  16-306,  see  notes  following  §  22-404. 

§  22-3015.  First  degree  sexual  abuse  of  a  patient  or  client. 

(a)  A  person  is  guilty  of  first  degree  sexual  abuse  who  purports  to  provide,  in 
any  manner,  professional  services  of  a  medical,  therapeutic,  or  counseling 
(whether  legal,  spiritual,  or  otherwise)  nature,  and  engages  in  a  sexual  act 
with  another  person  who  is  a  patient  or  client  of  the  actor,  or  is  otherwise  in  a 
professional  relationship  of  trust  with  the  actor;  and 

(1)  The  actor  represents  falsely  that  the  sexual  act  is  for  a  bona  fide 
medical  or  therapeutic  purpose,  or  for  a  bona  fide  professional  purpose  for 
which  the  services  are  being  provided; 

(2)  The  nature  of  the  treatment  or  service  provided  by  the  actor  and  the 
mental,  emotional,  or  physical  condition  of  the  patient  or  client  are  such  that 
the  actor  knows  or  has  reason  to  know  that  the  patient  or  client  is  impaired 
from  declining  participation  in  the  sexual  act; 

(3)  The  actor  represents  falsely  that  he  or  she  is  licensed  as  a  particular 
t5^e  of  professional;  or 

(4)  The  sexual  act  occurs  during  the  course  of  a  consultation,  examina- 
tion, treatment,  therapy,  or  other  provision  of  professional  services. 

(b)  Any  person  found  guilty  pursuant  to  subsection  (a)  of  this  section  shall 
be  imprisoned  for  not  more  than  10  years  and,  in  addition,  may  be  fined  in  an 
amount  not  to  exceed  $100,000. 

(May  23,  1995,  D.C.  Law  10-257,  §  214,  42  DCR  53;  May  17,  1996,  D.C.  Law 
11-119,  §  6(b),  43  DCR  528;  Apr.  24,  2007,  D.C.  Law  16-306,  §  216(i),  53  DCR 
8610.) 

Section  references.  —  This  section  is  re-  306,  in  subsec.  (a)(1),  deleted  "or"  from  the  end; 
ferred  to  in  §  22-3017.  in  subsec.  (a)(2),  substituted  a  semicolon  for  a 

Prior  Codifications.  —  1981  Ed.,  §  22-     period;  and  added  subsecs.  (a)(3)  and  (4). 

4115.  Emergency  legislation.  —  For  temporary 
Effect  of  amendments.  —  D.C.  Law  16-     (90  day)  amendment  of  section,  see  §  216(i)  of 
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Omnibus  Public  Safety  Emergency  Amend- 
ment Act  of  2006  (D.C.  Act  16-445,  July  19, 
2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(i)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2006  (D.C.  Act  16-490,  October  18,  2006, 

53  DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(i)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2007  (D.C.  Act  17-10,  January  16,  2007, 

54  DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 


tion, see  §  216(i)  of  Omnibus  Public  Safety 
Second  Congressional  Review  Emergency 
Amendment  Act  of  2007  (D.C.  Act  17-25,  April 
19,  2007,  54  DCR  4036). 

Legislative  history  of  Law  10-257.  —  For 
legislative  history  of  D.C.  Law  10-257,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3001. 

Legislative  history  of  Law  11-119.  —  For 

legislative  history  of  D.C.  Law  11-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3013. 

Legislative  history  of  Law  16-306.  —  For 

Law  16-306,  see  notes  following  §  22-404. 


CASE  NOTES 


Analysis 

Actions  for  negligence  or  malpractice. 
— In  general. 

— Limitation  of  actions,  actions  for  negligence 
or  malpractice. 

— Pleadings,  actions  for  negligence  or  malprac- 
tice. 

— Questions  of  law  and  fact,  actions  for  negli- 
gence or  malpractice. 

Actions  for  negligence  or  malpractice. 

—  In  general. 

Consent  to  sexual  acts,  freely  and  compe- 
tently given,  is  defense  to  medical  malpractice 
claim  based  on  sexual  contact  between  physi- 
cian and  patient.  McCracken  v.  Walls-Kauf- 
man, 717  A.2d  346,  1998  D.C.  App.  LEXIS  170 
(1998). 

For  purposes  of  medical  malpractice  claim 
against  chiropractor  based  on  his  sexual  con- 
tact with  patient,  it  would  be  incumbent  upon 
patient  to  adduce  expert  testimony  establish- 
ing, to  a  reasonable  degree  of  medical  certainty, 
that  the  injuries  claimed  were  proximately 
caused  by  the  chiropractor's  breach  of  an  appli- 
cable standard  of  care.  McCracken  v.  Walls- 
Kaufman,  717  A.2d  346,  1998  D.C.  App.  LEXIS 
170  (1998). 

—  Limitation  of  actions,  actions  for  negli- 

gence or  malpractice. 

Patient's  mental  state  could  not  serve  to  toll 
statute  of  limitations  on  her  husband's  loss  of 
consortium  claim  against  chiropractor  who  al- 
legedly sexually  assaulted  patient.  McCracken 
V.  Walls-Kaufman,  717  A.2d  346,  1998  D.C. 
App.  LEXIS  170  (1998). 

—  Pleadings,  actions  for  negligence  or 

malpractice. 

Allegations  that  chiropractor  had  tortiously 
engaged  in  sexual  acts  with  patient  during  the 


time  he  was  treating  her  and  that  chiropractor 
had  discussed  numerous  personal  matters  with 
patient  and  counseled  her  about  them,  thus 
going  beyond  the  usual  chiropractor-patient 
relationship,  were  sufficient  to  state  claim  for 
medical  malpractice.  McCracken  v.  Walls-Kauf- 
man, 717  A.2d  346,  1998  D.C.  App.  LEXIS  170 
(1998). 

—  Questions  of  law  and  fact,  actions  for 
negligence  or  malpractice. 

Whether  particular  patient  is  capable  of  con- 
senting to  sexual  relationship  with  physician  is 
question  of  fact  to  be  determined  by  jury  in 
medical  malpractice  action;  it  cannot  be  said  as 
a  matter  of  law  that  any  patient  who  is  involved 
to  some  degree  in  a  relationship  of  trust  and 
confidence  with  a  medical  professional  and  has 
received  advice  and  counseling  is  incapable  of 
consenting  to  a  sexual  relationship  with  that 
professional.  McCracken  v.  Walls-Kaufman, 
717  A.2d  346,  1998  D.C.  App.  LEXIS  170 
(1998). 

Fact  question  as  to  whether  patient,  who  was 
allegedly  sexually  assaulted  by  chiropractor, 
was  rendered  non  compos  mentis  when  a  sub- 
stantial portion  of  her  right  of  action  accrued, 
so  as  to  toll  statute  of  limitations,  precluded 
summary  judgment  for  chiropractor  on  sexual 
assault  claim.  D.C.  Code  1981,  §  12-301(4). 
McCracken  v.  Walls-Kaufman,  717  A.2d  346, 
1998  D.C.  App.  LEXIS  170  (1998). 

Expert  testimony  regarding  patient's  mental 
state  following  alleged  sexual  assault  by  chiro- 
practor was  not  necessary  to  withstand  chiro- 
practor's motion  for  summary  judgment  on  sex- 
ual assault  claim  on  statute  of  limitations 
grounds.  D.C.  Code  1981,  §  12-301(4). 
McCracken  v.  Walls-Kaufman,  717  A.2d  346, 
1998  D.C.  App.  LEXIS  170  (1998). 
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§  22-3016.  Second  degree  sexual  abuse  of  a  patient  or 
client. 

(a)  A  person  is  guilty  of  second  degree  sexual  abuse  who  purports  to  provide, 
in  any  manner,  professional  services  of  a  medical,  therapeutic,  or  counseling 
(whether  legal,  spiritual,  or  otherwise)  nature,  and  engages  in  a  sexual  contact 
with  another  person  who  is  a  patient  or  client  of  the  actor,  or  is  otherwise  in  a 
professional  relationship  of  trust  with  the  actor;  and 

(1)  The  actor  represents  falsely  that  the  sexual  contact  is  for  a  bona  fide 
medical  or  therapeutic  purpose,  or  for  a  bona  fide  professional  purpose  for 
which  the  services  are  being  provided; 

(2)  The  nature  of  the  treatment  or  service  provided  by  the  actor  and  the 
mental,  emotional,  or  physical  condition  of  the  patient  or  client  are  such  that 
the  actor  knows  or  has  reason  to  know  that  the  patient  or  client  is  impaired 
from  declining  participation  in  the  sexual  contact; 

(3)  The  actor  represents  falsely  that  he  or  she  is  licensed  as  a  particular 
type  of  professional;  or 

(4)  The  sexual  contact  occurs  during  the  course  of  a  consultation,  exam- 
ination, treatment,  therapy,  or  other  provision  of  professional  services. 

(b)  Any  person  found  guilty  pursuant  to  subsection  (a)  of  this  section  shall 
be  imprisoned  for  not  more  than  5  years  and,  in  addition,  may  be  fined  in  an 
amount  not  to  exceed  $50,000. 

(May  23,  1995,  D.C.  Law  10-257,  §  215,  42  DCR  53;  Apr.  24,  2007,  D.C.  Law 
16-306,  §  216(j),  53  DCR  8610.) 


Section  references.  —  This  section  is  re- 
ferred to  in  §  22-3017. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
4116. 

Effect  of  amendments.  —  D.C.  Law  16- 
306,  in  subsec.  (a)(1),  deleted  "or"  from  the  end; 
in  subsec.  (a)(2),  substituted  a  semicolon  for  a 
period;  and  added  subsecs.  (a)(3)  and  (4). 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  216(j)  of 
Omnibus  Public  Safety  Emergency  Amend- 
ment Act  of  2006  (D.C.  Act  16-445,  July  19, 
2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(j)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2006  (D.C.  Act  16-490,  October  18,  2006, 
53  DCR  8686). 


For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(j)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2007  (D.C.  Act  17-10,  January  16,  2007, 
54  DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(j)  of  Omnibus  Public  Safety 
Second  Congressional  Review  Emergency 
Amendment  Act  of  2007  (D.C.  Act  17-25,  April 
19,  2007,  54  DCR  4036). 

Legislative  history  of  Law  10-257.  —  For 
legislative  history  of  D.C.  Law  10-257,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3001. 

Legislative  history  of  Law  16-306.  —  For 

Law  16-306,  see  notes  following  §  22-404. 


§  22-3017.  Defenses  to  sexual  abuse  of  a  ward,  patient,  or 
client. 

(a)  Consent  is  not  a  defense  to  a  prosecution  under  §§  22-3013  to  22-3016, 
prosecuted  alone  or  in  conjunction  with  charges  under  §  22-3018. 

(b)  That  the  defendant  and  victim  were  married  or  in  a  domestic  partner- 
ship at  the  time  of  the  offense  is  a  defense,  which  the  defendant  must  prove  by 
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a  preponderance  of  the  evidence,  to  a*prosecution  under  §§  22-3013  to  22-3016, 
prosecuted  alone  or  in  conjunction  with  charges  under  §  22-3018. 

(May  23,  1995,  D.C.  Law  10-257,  §  216,  42  DCR  53;  Dec.  10,  2009,  D.C.  Law 
18-88,  §  404(b),  56  DCR  7413.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
4117. 

Effect  of  amendments.  —  D.C.  Law  18-88, 
in  subsec.  (b),  substituted  "That  the  defendant 
and  victim  were  married  or  in  a  domestic  part- 
nership" for  "Marriage  between  the  defendant 
and  victim". 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  404(b)  of 
Omnibus  PubHc  Safety  and  Justice  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-181,  Au- 
gust 6,  2009,  56  DCR  6903). 


For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  404(b)  of  Omnibus  Pubhc  Safety  and 
Justice  Congressional  Review  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-227,  Oc- 
tober 21,  2009,  56  DCR  8668). 

Legislative  history  of  Law  10-257.  —  For 
legislative  history  of  D.C.  Law  10-257,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3001. 

Legislative  history  of  Law  18-88.  —  For 

Law  18-88,  see  notes  following  §  22-404. 


§  22-3018.  Attempts  to  commit  sexual  offenses. 

Any  person  who  attempts  to  commit  an  offense  under  this  subchapter  shall 
be  imprisoned  for  a  term  of  years  not  to  exceed  15  years  where  the  maximum 
prison  term  authorized  for  the  offense  is  life  or  for  not  more  than  V2  of  the 
maximum  prison  sentence  authorized  for  the  offense  and,  in  addition,  may  be 
fined  an  amount  not  to  exceed  V2  of  the  maximum  fine  authorized  for  the 
offense. 

(May  23,  1995,  D.C.  Law  10-257,  §  217,  42  DCR  53.) 

Section  references.  —  This  section  is  re-  Legislative  history  of  Law  10-257.  —  For 

ferred  to  in  §§  22-3007,  22-3011,  22-3012,  and  legislative  history  of  D.C.  Law  10-257,  see  His- 

22-3017.  torical  and  Statutory  Notes  following  §  22- 

Prior  Codifications.  —  1981  Ed.,  §  22-  3001. 
4118. 


CASE  NOTES 


Analysis 

Indictment  and  information. 

Instructions. 

Lesser  included  offenses. 

Nature  and  elements  of  offense. 

Pleas. 

Weight  and  sufficiency  of  evidence. 

Indictment  and  information. 

Counts  of  indictment  charging  defendant 
with  assaulting  female  persons  with  intent  to 
carnally  know  and  abuse  such  persons  did  not 
charge  off"enses  under  District  of  Columbia  law 
where  victims  were  females  over  16  years  of 
age.  D.C.  Code  §§  22-501,  22-2801.  United 
States  V.  Hutchinson,  478  F.2d  997,  1973  U.S. 
App.  LEXIS  9991  (C.A.D.C.  1973). 

Where  counts  of  original  indictment  on  which 
defendant  was  convicted  failed  properly  to 
charge  offense  of  assault  with  intent  to  commit 


forcible  rape,  right  to  be  free  of  double  jeopardy 
did  not  bar  retrial  on  new  indictment  properly 
charging  such  offense.  D.C.  Code  §§  22-501, 
22-2801;  U.S.  Const.  Amend.  5.  Hutchinson  v. 
United  States,  339  A.2d  381,  1975  D.C.  App. 
LEXIS  401  (1975). 

Although  complaining  witness'  name  did  not 
appear  in  body  of  attempted  forcible  rape  infor- 
mation, her  identity  was  readily  available  from 
the  other  two  informations,  i.e.,  simple  assault 
and  threats,  under  which  defendant  was  also 
tried,  from  the  evidence,  and  from  the  list  of 
witnesses  in  the  attempted  rape  information, 
and  guilty  verdict  thus  cured  lack  of  particular- 
ity, if  any,  in  that  information.  D.C.  Code  1961, 
§  22-2801.  Bush  V.  United  States,  215A.2d  853, 
1966  D.C.  App.  LEXIS  134  (App.  1966). 

Indictment  charging  defendant  with  unlaw- 
fully attempting  to  commit  crime  of  rape  on 
specified  day  against  form  of  statute  clearly 
spelled  out  charge  of  attempted  forcible  rape. 
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D.C.  Code  1961,  §  22-2801;  General  Sessions 
Court  Rules,  Criminal  Division,  rule  6(a).  Bush 
V.  United  States,  215  A.2d  853,  1966  D.C.  App. 
LEXIS  134  (App.  1966). 

Instructions. 

Trial  court's  erroneous  failure  to  give  re- 
quested instruction  that  consent  is  a  defense  to 
charge  of  assault  with  intent  to  commit  sodomy 
was  harmless  since  there  was  neither  direct  nor 
persuasive  evidence  in  record  to  suggest  that 
complainant  consented  to  defendant's  behavior, 
and  in  view  of  jury's  rejection  of  findings  of 
consent  to  kidnapping  and  rape,  offenses  which 
took  place  both  before  and  after  the  intervening 
sexual  assault.  D.C.  Code  1981,  §§  22-503,  22- 
2101,  22-2801,  22-2901,  22-3502,  23-1327(a). 
Jenkins  v  United  States,  506  A.2d  1120,  1986 
D.C.  App.  LEXIS  304  (1986),  writ  of  certiorari 
denied  by  479  U.S.  845, 107  S.  Ct.  160,  93  L.  Ed. 
2d  99, 1986  U.S.  LEXIS  3765,  55  U.S.L.W.  3234 
(1986). 

In  prosecution  for  assault  with  intent  to 
commit  rape,  taking  indecent  liberties  with 
minor  child  and  enticing  minor  child,  reviewing 
court  could  not  say  that  absence  of  corrobora- 
tion instruction  was  not  so  clearly  prejudicial  to 
substantial  rights  as  to  jeopardize  very  fairness 
and  integrity  of  trial,  and,  instruction  being 
vital  to  case  because  corroborative  evidence 
was  marginal  although  legally  sufficient,  it 
could  not  be  said  that  error  was  harmless.  D.C. 
Code  §§  22-501,  22-2801,  22-3501,  22-3501(a, 
b);  D.C.  Code  SCR,  SC  Rules  30,  52(b).  Fitzger- 
ald V  United  States,  412  A.2d  1, 1980  D.C.  App. 
LEXIS  226  (1980). 

Lesser  included  offenses. 

Assault  with  intent  to  rape  is  lesser  offense 
included  in  charge  of  rape.  D.C.  Code  1961, 
§  22-2801.  Johnson  v  United  States,  350  F.2d 
784,  1965  U.S.  App.  LEXIS  4556  (C.A.D.C. 
1965). 

Nature  and  elements  of  offense. 

Specific  intent  is  not  an  element  of  rape  even 
though  it  is  an  element  of  lesser  included  of- 
fense of  assault  with  intent  to  commit  rape. 
D.C.  Code  §  22-2801.  United  States  v.  Thorn- 
ton, 498  F.2d  749,  1974  U.S.  App.  LEXIS  8356 
(C.A.D.C.  1974). 

Assault  with  intent  to  rape  is  established  by 
use  of  and  intent  to  use  some  physical  force  for 
purpose  of  achieving  sexual  gratification,  but 
requires  an  intent  to  persist  in  such  force  even 
in  face  of  and  for  purpose  of  overcoming  victim's 
resistance.  D.C.  Code  §  22-2801.  United  States 
V.  Huff,  442  F2d  885,  1971  U.S.  App.  LEXIS 
11498  (C.A.D.C.  1971). 

For  the  attempt  offense  of  misdemeanor  sex- 
ual abuse,  the  government  must  prove  the 
defendant  (1)  intended  to  commit  the  crime, 
and  (2)  committed  an  overt  act  towards  comple- 
tion of  the  crime  that  (3)  came  within  danger- 


ous proximity  of  completing  the  crime.  Nkop  v. 
United  States,  945  A.2d  617,  2008  D.C.  App. 
LEXIS  121  (2008). 

Defendant  should  have  known  that  his  elev- 
en-year-old daughter  could  not  validly  consent 
to  his  sexual  advances,  and  therefore,  defen- 
dant could  be  convicted  of  attempted  misde- 
meanor sexual  abuse  pursuant  to  statute  pro- 
viding that  whoever  engages  in  a  sexual  act 
with  another  person  and  who  should  have 
knowledge  that  the  act  was  committed  without 
that  other  person's  permission  shall  be  impris- 
oned; term  "permission,"  as  used  in  statute, 
was  synonym  for  "consent,"  and  law  stated  that 
children  were  legally  incapable  of  consenting  to 
sexual  activity  with  adults.  Davis  v.  United 
States,  873  A.2d  1101,  2005  D.C.  App.  LEXIS 
257  (2005). 

Pleas. 

Trial  court  should  hold  hearing  on  defen- 
dant's presentence  motion  to  be  allowed  to 
withdraw  plea  of  guilty  to  offense  of  assault 
with  intent  to  commit  carnal  knowledge,  based 
on  allegations  of  perjured  testimony  by  com- 
plaining witness,  where  government  opposition 
to  motion  had  not  been  served  on  court-ap- 
pointed defense  counsel  or  defendant  prior  to 
denial  of  motion,  and  government's  opposition 
failed  to  controvert  allegations  of  defendant's 
motion  and  gave  erroneous  reasons  for  dis- 
missal of  charge  against  codefendant  who  had 
elected  to  go  to  trial.  D.C.  Code  1961,  §  22- 
2801;  Fed.Rules  Crim.Proc.  rules  11,  29(a), 
32(d),  49(a,  b),  18  U.S.C.  Hawk  v  United 
States,  340  F2d  792,  1964  U.S.  App.  LEXIS 
3623  (C.A.D.C.  1964). 

Weight  and  sufficiency  of  evidence. 

Evidence,  including  the  testimony  of  an  eye- 
witness involving  all  three  defendants  in  the 
assault  upon  victim,  was  sufficient  to  support 
verdict  of  jury  finding  defendants  guilty  of 
felony-murder  and  assault  with  intent  to  com- 
mit rape  while  armed.  D.C.  Code  §§  22-501, 
22-2401,  22-2403,  22-2801,  22-3202.  United 
States  V.  Heinlein,  490  F.2d  725, 1973  U.S.  App. 
LEXIS  7581  (C.A.D.C.  1973). 

Evidence  in  prosecution  for  assault  with  in- 
tent to  commit  rape  was  insufficient  to  estab- 
lish that  defendant  intended  to  achieve  sexual 
intercourse  by  force  and  violence  and  against 
will  of  prosecutrix.  D.C.  Code  §§  22-2801,  22- 
2901.  United  States  v  Tremble,  470  F.2d  1272, 
1972  U.S.  App.  LEXIS  6814  (C.A.D.C.  1972). 

Evidence  was  sufficient  to  support  defen- 
dant's conviction  for  attempted  misdemeanor 
sexual  abuse  of  his  daughter;  according  to  his 
daughter,  defendant  committed  an  overt  act 
that  went  beyond  mere  preparation  when  he 
exposed  himself  to  her  and  asked  her  to  rub  his 
penis,  and  since  his  eleven-year-old  daughter 
was  legally  incapable  of  consenting  to  defen- 
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dant's  sexual  advance,  coercion  was  implieit 
and  need  not  have  been  otherwise  shown,  de- 
fendant's intent  to  obtain  illicit  sexual  gratifi- 
cation could  be  inferred,  and  his  overt  acts 
would  have  resulted  in  a  completed  crime  but 
for  fact  that  his  daughter  fled,  instead  of  sub- 
mitting to  his  request.  Davis  v.  United  States, 
873  A.2d  1101,  2005  D.C.  App.  LEXIS  257 
(2005). 

In  prosecution  for  attempted  carnal  knowl- 
edge of  female  child  under  16  years  of  age, 
determination  that  charged  offense  had  actu- 
ally been  committed  was  supported  by  numer- 
ous circumstantial  details  in  addition  to  com- 
plainant's   testimony,    including    cuts  on 


complainant's  foot  and  hand,  disheveled  ap- 
pearance, prompt  report  to  police,  complain- 
ant's ability  to  point  out  light  string  in  room 
where  incident  allegedly  took  place  and  discov- 
ery in  that  room  of  girdle  which  complainant 
had  left  behind  after  incident.  D.C.  Code  §§  22- 
103,  22-2801.  In  re  W.E.P.,  318  A.2d  286,  1974 
D.C.  App.  LEXIS  412  (1974). 

Medical  evidence  of  sexual  intercourse  was 
not  required  to  sustain  conviction  of  attempted 
carnal  knowledge  of  female  child  under  16 
years  of  age.  D.C.  Code  §§  22-103,  22-2801.  In 
re  W.E.P.,  318  A.2d  286,  1974  D.C.  App.  LEXIS 
412  (1974). 


§  22-3019.  No  immunity  from  prosecution  for  spouses  or 
domestic  partners. 

No  actor  is  immune  from  prosecution  under  any  section  of  this  subchapter 
because  of  marriage,  domestic  partnership,  or  cohabitation  with  the  victim; 
provided,  that  marriage  or  the  domestic  partnership  of  the  parties  may  be 
asserted  as  an  affirmative  defense  in  prosecution  under  this  subchapter  where 
it  is  expressly  so  provided. 

(May  23,  1995,  D.C.  Law  10-257,  §  218,  42  DCR  53;  Apr.  24,  2007,  D.C.  Law 
16-306,  §  216(k),  53  DCR  8610.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
4119. 

Effect  of  amendments.  —  D.C.  Law  16-306 
rewrote  the  section,  which  had  read  as  follows: 
"§  22-3019.  No  spousal  immunity  from  prose- 
cution. No  actor  is  immune  from  prosecution 
under  any  section  of  this  subchapter  because  of 
marriage  or  cohabitation  with  the  victim;  pro- 
vided, however,  that  marriage  of  the  parties 
may  be  asserted  as  an  affirmative  defense  in  a 
prosecution  under  this  subchapter  where  it  is 
expressly  so  provided." 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  216(k)  of 
Omnibus  Public  Safety  Emergency  Amend- 
ment Act  of  2006  (D.C.  Act  16-445,  July  19, 
2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(k)  of  Omnibus  Public  Safety 


Congressional  Review  Emergency  Amendment 
Act  of  2006  (D.C.  Act  16-490,  October  18,  2006, 

53  DCR  8689). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(k)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2007  (D.C.  Act  17-10,  January  16,  2007, 

54  DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(k)  of  Omnibus  Public  Safety 
Second  Congressional  Review  Emergency 
Amendment  Act  of  2007  (D.C.  Act  17-25,  April 
19,  2007,  54  DCR  4036). 

Legislative  history  of  Law  10-257.  —  For 
legislative  history  of  D.C.  Law  10-257,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3001. 

Legislative  history  of  Law  16-306.  —  For 

Law  16-306,  see  notes  following  §  22-404. 


§  22-3020.  Aggravating  circumstances. 

(a)  Any  person  who  is  found  guilty  of  an  offense  under  this  subchapter  may 
receive  a  penalty  up  to  IV2  times  the  maximum  penalty  prescribed  for  the 
particular  offense,  and  may  receive  a  sentence  of  more  than  30  years  up  to,  and 
including  life  imprisonment  without  possibility  of  release  for  first  degree 
sexual  abuse  or  first  degree  child  sexual  abuse,  if  any  of  the  following 
aggravating  circumstances  exists: 

(1)  The  victim  was  under  the  age  of  12  years  at  the  time  of  the  offense; 
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(2)  The  victim  was  under  the  age  of  18  years  at  the  time  of  the  offense  and 
the  actor  had  a  significant  relationship  to  the  victim; 

(3)  The  victim  sustained  serious  bodily  injury  as  a  result  of  the  offense; 

(4)  The  defendant  was  aided  or  abetted  by  1  or  more  accomplices; 

(5)  The  defendant  is  or  has  been  found  guilty  of  committing  sex  offenses 
against  2  or  more  victims,  whether  in  the  same  or  other  proceedings  by  a  court 
of  the  District  of  Columbia,  any  state,  or  the  United  States  or  its  territories;  or 

(6)  The  defendant  was  armed  with,  or  had  readily  available,  a  pistol  or 
other  firearm  (or  imitation  thereof)  or  other  dangerous  or  deadly  weapon. 

(b)  It  is  not  necessary  that  the  accomplices  have  been  convicted  for  an 
increased  punishment  (or  enhanced  penalty)  to  apply  under  subsection  (a)(4)  of 
this  section. 

(c)  No  person  who  stands  convicted  of  an  offense  under  this  subchapter  shall 
be  sentenced  to  increased  punishment  (or  enhanced  penalty)  by  reason  of  the 
aggravating  factors  set  forth  in  subsection  (a)  of  this  section,  unless  prior  to 
trial  or  before  entry  of  a  plea  of  guilty,  the  United  States  Attorney  or  the 
Corporation  Counsel,  as  the  case  may  be,  files  an  information  with  the  clerk  of 
the  court,  and  serves  a  copy  of  such  information  on  the  person  or  counsel  for 
the  person,  stating  in  writing  the  aggravating  factors  to  be  relied  upon. 

(May  23,  1995,  D.C.  Law  10-257,  §  219,  42  DCR  53;  May  17,  1996,  D.C.  Law 
11-119,  §  6(c),  43  DCR  528;  June  8,  2001,  D.C.  Law  13-302,  §  7(c),  47  DCR 
7249.) 


Cross  references.  —  Sexually  violent  of- 
fense defined,  sex  offender  registration,  see 
§  22-4101. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
4120. 

Effect  of  amendments.  —  D  C.  Law  13-302 
substituted  "a  sentence  of  more  than  30  years 
up  to,  and  including  life  imprisonment  without 
possibility  of  release  for  first  degree  sexual 
abuse  or  first  degree  child  sexual  abuse,"  for  "a 
life  sentence  without  parole,  if  life  imprison- 
ment is  the  maximum  penalty  prescribed  for 
the  offense,". 

Emergency  legislation.  —  For  temporary 
(90-day)  amendment  of  section,  see  §  7(c)  of  the 
Sentencing  Reform  Emergency  Amendment  Act 
of  2000  (D.C.  Act  13-410,  August  11,  2000,  47 
DCR  7271). 

For  temporary  (90  day)  amendment  of  sec- 


tion, see  §  7(c)  of  Sentencing  Reform  Congres- 
sional Review  Emergency  Amendment  Act  of 
2001  (D.C.  Act  14-2,  February  2,  2001,  48  DCR 
2239). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  7(c)  of  Sentencing  Reform  Second 
Congressional  Review  Emergency  Amendment 
Act  of  2001  (D.C.  Act  14-51,  May  2,  2001,  48 
DCR  4370). 

Legislative  history  of  Law  10-257.  —  For 
legislative  history  of  D.C.  Law  10-257,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3001. 

Legislative  history  of  Law  11-119.  —  For 

legislative  history  of  D.C.  Law  11-119,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3013. 

Legislative  history  of  Law  13-302.  —  For 

Law  13-302,  see  notes  following  §  22-722. 


CASE  NOTES 


Analysis 

Armed  with  dangerous  weapon. 

Coparticipants. 

Other  offenses. 

Armed  with  dangerous  weapon. 

Jury  instruction  did  not  constructively 
amend  indictment  with  respect  to  armed  rape 
charge,  even  though  indictment  charged  rape 


"while  armed  with  a  stick  and  a  firearm"  and 
judge  instructed  jury  that  defendants  could  be 
"armed  with"  weapons  or  have  had  them  "read- 
ily available";  court  properly  instructed  jury 
that  they  were  not  required  to  find  that  defen- 
dants were  actually  armed  with  stick  or  firearm 
while  rape  was  in  progress,  but  that  it  would  be 
sufficient  if  they  found  stick  or  firearm  readily 
available  to  defendants  at  time  of  rape.  (Per 
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Reid,  J.,  with  two  Judges  concurring.)  D.C 
Code  1981,  §  22-3202;  §  22-2801  (repealed). 
Bolanos  v.  United  States,  718  A.2d  532,  1998 
D.C.  App.  LEXIS  186  (1998). 

In  order  to  obtain  conviction  for  armed  rape, 
government  must  prove  beyond  reasonable 
doubt  that  defendant  committed  rape  while 
armed  with  or  when  having  readily  available 
any  dangerous  or  deadly  weapon.  D.C.  Code 
1981,  §  22-3202(a).  Johnson  v.  United  States, 
613  A.2d  888,  1992  D.C.  App.  LEXIS  213 
(1992). 

Hot  clothes  iron  was  "dangerous  weapon" 
needed  to  support  conviction  for  armed  rape 
where  victim  testified  that  defendant's  use  of 
hot  iron  resulted  in  serious  burns  to  victim's 
chest  and  abdomen.  D.C.  Code  1981,  §  22- 
3202(a).  Johnson  v.  United  States,  613  A.2d 
888,  1992  D.C.  App.  LEXIS  213  (1992). 

"Armed"  element  required  for  armed  rape 
conviction  was  established  by  evidence  that 
defendant  had  previously  used  hot  clothes  iron 
to  bum  victim's  breasts  and  abdomen  and  that 
victim  feared  additional  bodily  harm  if  she 
refused  to  comply  with  defendant's  orders  to 
have  sexual  intercourse,  even  though  defen- 
dant did  not  demand  sex  from  victim  before  or 
immediately  after  assaulting  victim  with  iron 
and  did  not  reach  for  or  mention  iron  during 
rape.  D.C.  Code  1981,  §  22-3202(a).  Johnson  v. 
United  States,  613  A.2d  888,  1992  D.C.  App. 
LEXIS  213  (1992). 

Although  no  direct  evidence  was  introduced 
in  rape  case  to  establish  that  defendant  was  in 
fact  armed  with  dangerous  weapon  during  in- 
cident, complainant's  insistence  that  defendant 
did  have  a  knife  permitted  trial  court  and  jury 
to  find  that  he  did,  and  thus  permitted  convic- 
tion for  armed  rape,  under  rule  that  reasonable 
inferences  must  be  drawn  in  favor  of  the  gov- 
ernment. D.C.  Code  1981,  §§  22-2801,  22-2901, 
22-3202.  Boyd  v.  United  States,  473  A.2d  828, 
1984  D.C.  App.  LEXIS  328  (1984). 

Coparticipants. 

In  prosecution  of  defendants  on  murder  and 
rape  charges,  trial  court  did  not  abuse  its 
discretion  in  denying  motion  of  defendant 
brothers  for  a  severance  from  codefendant,  who 
had  fatally  stabbed  the  victim,  notwithstanding 
defendants'  claim  that  the  evidence  against  the 
codefendant  was  much  stronger  than  the  evi- 
dence against  them.  D.C.  Code  §§  22-501,  22- 
2401,  22-2403,  22-2801,  22-3202.  United  States 
V.  Heinlein,  490  F.2d  725,  1973  U.S.  App. 
LEXIS  7581  (C.A.D.C.  1973). 

Other  offenses. 

In  prosecution  for  carnally  knowing  a  female 
child,  allowing  child  to  testify,  over  objection 
that  defendant  had  abused  her  similarly  on 
previous  occasions  was  proper  in  view  of  fact 
that  there  was  independent  evidence  which 


pointed  to  defendant  as  having  committed  the 
offense  charged.  Fed. Rules  Crim.Proc.  rule 
52(b),  18  U.S.C.;  D.C.  Code  1951,  §  22-2801. 
Crawford  v.  U.S.,  198  F.2d  976,  1952  U.S.  App. 
LEXIS  3266  (C.A.D.C.  1952). 

Sentence  of  life  without  parole  for  first-de- 
gree sexual  abuse,  imposed  under  statute  al- 
lowing court  to  increase  life  sentence  to  life 
without  parole  for  certain  sex  crimes  if  victim 
sustained  serious  bodily  injury  as  result  of 
offense,  did  not  violate  Apprendi,  where  jury 
also  returned  conviction  for  second-degree  mur- 
der, finding  as  an  essential  element  that  victim 
suffered  injuries  from  which  she  died,  and  thus 
necessarily  made  corollary  finding  that  victim's 
injuries  involved  a  substantial  risk  of  death  so 
as  to  satisfy  definition  of  "serious  injury."  Jones 
V.  United  States,  828  A.2d  169,  2003  D.C.  App. 
LEXIS  434  (2003),  writ  of  certiorari  denied  by 
540  U.S.  1166,  124  S.  Ct.  1182,  157  L.  Ed.  2d 
1214,  2004  U.S.  LEXIS  915,  72  U.S.L.W.  3487 
(2004). 

Sentence  of  life  in  prison  for  conviction  of 
first-degree  sexual  abuse  was  properly  en- 
hanced to  remove  the  possibility  of  parole, 
where  defendant  was  convicted  in  a  foreign 
jurisdiction  of  two  rape  offenses  against  two 
different  victims.  Kyle  v.  United  States,  759 
A.2d  192,  2000  D.C.  App.  LEXIS  215  (2000), 
writ  of  certiorari  denied  by  531  U.S.  1100,  121 
S.  Ct.  834,  148  L.  Ed.  2d  716,  2001  U.S.  LEXIS 
569,  69  U.S.L.W.  3458  (2001). 

Evidence  of  uncharged  acts  of  sexual  abuse 
and  vaginal  intercourse  against  child  complain- 
ant were  admissible  on  theory  of  predisposition 
to  gratify  special  desires  with  that  particular 
victim,  in  prosecution  for  various  sex  offenses, 
including  rape  and  sexual  abuse.  D.C.  Code 
1981,  §§  22-4102,  22-4108;  §§  22-2801,  22- 
3501  (repealed).  Graham  v.  United  States,  746 
A.2d  289,  2000  D.C.  App.  LEXIS  30  (2000). 

Denial  of  motion  to  sever  counts  of  indict- 
ment in  proceeding  in  which  accused  was  con- 
victed of  four  rape  offenses  and  other  offenses 
was  not  abuse  of  discretion,  in  view  of  similar 
characteristics  of  such  offenses,  in  which  assail- 
ant entered  through  rear  of  apartments,  awoke 
victims,  threatened  them  with  weapon,  de- 
manded silence  and  submission  and  committed 
no  act  of  violence  if  there  was  compliance  with 
his  orders,  in  which,  in  three  of  the  cases,  he 
sought  to  prevent  victims  from  getting  good 
look  at  him  and  cut  or  threatened  to  cut  phone 
lines  and  in  which  he  cut  off  any  pants  worn  by 
victims.  D.C.  Code  §§  22-502,  22-1801(a),  22- 
2801,  22-3202,  23-311(a),  23-313;  D.C.  Code 
SCR,  Criminal  Rules  8(a),  14.  Bridges  v.  United 
States,  381  A.2d  1073,  1977  D.C.  App.  LEXIS 
304  (1977),  writ  of  certiorari  denied  by  439  U.S. 
842,  99  S.  Ct.  135,  58  L.  Ed.  2d  141,  1978  U.S. 
LEXIS  2828  (1978). 

Trial  court  in  prosecution  of  defendant  for 
two  rapes  did  not  abuse  its  discretion  in  deny- 
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ing  severance  of  one  rape  count  from  another 
where,  while  two  rapes  occurred  at  different 
times,  method  employed  by  rapist  in  each  case 
was  strikingly  similar.  D.C.  Code  §§  22-2801, 


23-311(a);  D.C.  Code  SCR,  Criminal  Rules  8(a), 
14.  Arnold  v.  United  States,  358  A.2d  335,  1976 
D.C.  App.  LEXIS  534  (1976). 


Subchapter  III.  Admission  of  Evidence  in  Sexual  Abuse  Offense 

Cases. 

§  22-3021.  Reputation  or  opinion  evidence  of  victim's  past 
sexual  behavior  inadmissible. 

(a)  Notwithstanding  any  other  provision  of  law,  in  a  criminal  case  in  which 
a  person  is  accused  of  an  offense  under  subchapter  II  of  this  chapter, 
reputation  or  opinion  evidence  of  the  past  sexual  behavior  of  an  alleged  victim 
of  such  offense  is  not  admissible. 

(b)  For  the  purposes  of  this  subchapter,  "past  sexual  behavior"  means  sexual 
behavior  other  than  the  sexual  behavior  with  respect  to  which  an  offense  under 
subchapter  II  of  this  chapter  is  alleged. 

(May  23,  1995,  D.C.  Law  10-257,  §  301,  42  DCR  53.) 

Prior  Codifications.  —  1981  Ed.,  §  22-  legislative  history  of  D.C.  Law  10-257,  see  His- 
4121.  torical  and  Statutory  Notes  following  §  22- 

Legislative  history  of  Law  10-257.  —  For  3001. 


CASE  NOTES 


Analysis 

Consent. 
In  general. 
Purpose. 

Sexual  relations  between  complainant  and  de- 
fendant. 
Victim  reputation. 

Consent. 

Evidence  of  rape  victim's  alleged  prior  acts  of 
prostitution  with  persons  other  than  defendant 
and  evidence  of  her  alleged  reputation  in  the 
community  as  a  prostitute  was  inadmissible  in 
rape  prosecution  to  show  that  victim  consented 
to  have  intercourse  with  defendant.  D.C.  Code 
1981,  §  22-2801.  Brewer  v.  United  States,  559 
A.2d  317,  1989  D.C.  App.  LEXIS  106  (1989), 
writ  of  certiorari  denied  by  493  U.S.  1092,  110 
S.  Ct.  1163,  107  L.  Ed.  2d  1066,  1990  U.S. 
LEXIS  764,  58  U.S.L.W.  3528  (1990). 

In  cases  of  rape,  credibility  of  complaining 
witness  must  be  weighed  by  jury  on  evidence 
that  is  directly  related  to  whether  complainant 
consented  to  sexual  act  with  accused  and  not  on 
evidence  of  her  prior  sexual  relations  with 
others  or  her  reputation  for  unchastity.  18 
U.S.C.§§  5005  etseq.,  5010(c);  D.C.  Code  §  22- 


2801.  McLean  v.  United  States,  377  A.2d  74, 
1977  D.C.  App.  LEXIS  381  (1977). 

In  generaL 

In  rape  prosecution,  there  can  be  unusual 
circumstances  where  defense  may  inquire  into 
specific  sexual  acts  by  prosecutrix  with  others 
when  probative  value  of  evidence  is  clearly 
demonstrated  and  is  shown  to  outweigh  preju- 
dicial effect.  D.C.  Code  §  22-2801.  McLean  v. 
United  States,  377  A.2d  74,  1977  D.C.  App. 
LEXIS  381  (1977). 

Purpose. 

The  Rape  Shield  Law  was  enacted  as  a  safe- 
guard against  unwarranted  invasions  of  pri- 
vacy and  also  serves  to  exclude  legally  irrele- 
vant evidence  that  may  distract  the  jury  or  lead 
it  to  discount  the  complainant's  injury  because 
of  societal  stereotypes  and  prejudices.  Scott  v. 
United  States,  953  A.2d  1082,  2008  D.C.  App. 
LEXIS  379  (2008). 

Sexual   relations  between  complainant 
and  defendant. 

In  rape  prosecution,  evidence  of  specific  acts 
of  sexual  intercourse  with  defendant  himself 
should  be  admitted  where  either  there  may  be 
an  issue  of  identity  at  trial  or  to  rebut  the 
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Grovemment's  evidence  that  prosecutrix  did  not 
consent  to  sexual  intercourse  on  the  particular 
occasion.  D.C.  Code  §  22-2801.  McLean  v. 
United  States,  377  A.2d  74,  1977  D.C.  App. 
LEXIS  381  (1977). 

Victim  reputation. 

Trial  court  did  not  abuse  its  discretion,  in 
first-degree  sexual  abuse  prosecution  in  which 
defendants  maintained  that  their  sexual  acts 
with  alleged  victim  were  consensual,  in  limit- 
ing cross-examination  of  alleged  victim  con- 
cerning her  "common  practices"  as  a  prostitute 
in  order  to  show  her  purported  motive  to  fabri- 
cate what  actually  took  place,  i.e.,  protecting 
another  individual  who  fled  the  scene  from 
pandering  charges;  desired  cross-examination 
may  well  have  violated  Rape  Shield  Law,  and 
defendants  had  other  opportunities  to  explore 
alleged  victim's  bias  within  confines  of  trial 
court's  limitations.  Kaliku  v.  United  States,  994 
A.2d  765,  2010  D.C.  App.  LEXIS  261  (2010). 

In  rape  prosecution,  testimony  as  to  reputa- 
tion of  prosecutrix  for  unchastity  should  not  be 
admitted  except  in  most  unusual  cases  where 
probative  value  is  precisely  demonstrated  and 


outweighs  the  prejudicial  effect  of  the  testi- 
mony D.C.  Code  §  22-2801.  McLean  v.  United 
States,  377  A.2d  74,  1977  D.C.  App.  LEXIS  381 
(1977). 

In  rape  prosecution,  prejudicial  effect  of  prof- 
fered testimony  of  two  defense  witnesses  per- 
taining to  prosecutrix'  reputation  for  unchas- 
tity clearly  outweighed  its  probative  value  and 
was  properly  excluded.  D.C.  Code  §  22-2801. 
McLean  v.  United  States,  377  A.2d  74,  1977 
D.C.  App.  LEXIS  381  (1977). 

In  rape  prosecution,  a  woman's  reputation  for 
unchastity  is  of  very  slight  probative  value 
since  it  is  neither  relevant  to  her  credibility  as 
a  witness  nor  material  on  the  issue  whether  on 
occasion  of  alleged  crime  she  consented  or  was 
forced  to  submit  to  an  act  of  sexual  intercourse. 
D.C.  Code  §  22-2801.  McLean  v.  United  States, 
377  A.2d  74,  1977  D.C.  App.  LEXIS  381  (1977). 

Testimony  in  prosecution  for  taking  indecent 
liberties  with  a  minor  that  complainant  had  a 
reputation  both  for  unchastity  and  as  an  agita- 
tor would  have  been  irrelevant  and  its  exclu- 
sion did  not  constitute  an  abuse  of  discretion. 
D.C.  Code  §  22-3501.  Springs  v.  United  States, 
311  A.2d  499, 1973  D.C.  App.  LEXIS  385  (1973). 


§  22-3022.  Admissibility  of  other  evidence  of  victim's  past 
sexual  behavior. 

(a)  Notwithstanding  any  other  provision  of  law,  in  a  criminal  case  in  which 
a  person  is  accused  of  an  offense  under  subchapter  II  of  this  chapter,  evidence 
of  a  victim's  past  sexual  behavior  other  than  reputation  or  opinion  evidence  is 
also  not  admissible,  unless  such  evidence  other  than  reputation  or  opinion 
evidence  is: 

(1)  Admitted  in  accordance  with  subsection  (b)  of  this  section  and  is 
constitutionally  required  to  be  admitted;  or 

(2)  Admitted  in  accordance  with  subsection  (b)  of  this  section  and  is 
evidence  of: 

(A)  Past  sexual  behavior  with  persons  other  than  the  accused,  offered 
by  the  accused  upon  the  issue  of  whether  the  accused  was  or  was  not,  with 
respect  to  the  alleged  victim,  the  source  of  semen  or  bodily  injury;  or 

(B)  Past  sexual  behavior  with  the  accused  where  consent  of  the  alleged 
victim  is  at  issue  and  is  offered  by  the  accused  upon  the  issue  of  whether  the 
alleged  victim  consented  to  the  sexual  behavior  with  respect  to  which  such 
offense  is  alleged. 

(b)  (1)  If  the  person  accused  of  committing  an  offense  under  subchapter  II  of 
this  chapter  intends  to  offer  under  subsection  (a)  of  this  section,  evidence  of 
specific  instances  of  the  alleged  victim's  past  sexual  behavior,  the  accused  shall 
make  a  written  motion  to  offer  such  evidence  not  later  than  15  days  before  the 
date  on  which  the  trial  in  which  such  evidence  is  to  be  offered  is  scheduled  to 
begin,  except  that  the  court  may  allow  the  motion  to  be  made  at  a  later  date, 
including  during  trial,  if  the  court  determines  either  that  the  evidence  is  newly 
discovered  and  could  not  have  been  obtained  earlier  through  the  exercise  of 
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due  diligence  or  that  the  issue  to  which  such  evidence  relates  has  newly  arisen 
in  the  case.  Any  motion  made  under  this  paragraph,  and  the  accompanying 
offer  of  proof,  shall  be  filed  under  seal  and  served  on  all  other  parties  and  on 
the  alleged  victim. 

(2)  The  motion  described  in  paragraph  (1)  of  this  subsection  shall  be 
accompanied  by  a  written  offer  of  proof.  If  the  court  determines  that  the  offer 
of  proof  contains  evidence  described  in  subsection  (a)  of  this  section,  the  court 
shall  order  a  hearing  in  chambers  to  determine  if  such  evidence  is  admissible. 
At  such  hearing,  the  parties  may  call  witnesses,  including  the  alleged  victim, 
and  offer  relevant  evidence.  If  the  relevancy  of  the  evidence  which  the  accused 
seeks  to  offer  in  the  trial  depends  upon  the  fulfillment  of  a  condition  of  fact,  the 
court,  at  the  hearing  in  chambers,  or  at  a  subsequent  hearing  in  chambers 
scheduled  for  such  purpose,  shall  accept  evidence  on  the  issue  of  whether  such 
condition  of  fact  is  fulfilled  and  shall  determine  such  issue. 

(3)  If  the  court  determines  on  the  basis  of  the  hearing  described  in 
paragraph  (2)  of  this  subsection  that  the  evidence  which  the  accused  seeks  to 
offer  is  relevant  and  that  the  probative  value  of  such  evidence  outweighs  the 
danger  of  unfair  prejudice,  such  evidence  shall  be  admissible  in  the  trial  to  the 
extent  an  order  made  by  the  court  specifies  evidence  which  may  be  offered  and 
areas  with  respect  to  which  the  alleged  victim  may  be  examined  or  cross- 
examined. 

(May  23,  1995,  D.C.  Law  10-257,  §  302,  42  DCR  53.) 

Prior  Codifications.  —  1981  Ed.,  §  22-  legislative  history  of  D.C.  Law  10-257,  see  His- 
4122.  torical  and  Statutory  Notes  following  §  22- 

Legislative  history  of  Law  10-257.  —  For  3001. 

CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
— In  general. 

— Invited  comment,  admissibility  of  evidence. 

— Prior  sexual  relations  between  complainant 
and  defendant,  admissibility  of  evidence. 

— Proof  of  consent,  admissibility  of  evidence. 

— Subsequent  allegations  by  complainant,  ad- 
missibility of  evidence. 

— Weighing  of  probative  and  prejudicial  effect 
of  evidence,  admissibility  of  evidence. 

Examination  of  witnesses. 

Instructions. 

Review. 

Admissibility  of  evidence. 

—  In  general. 

Under  the  Rape  Shield  Law,  defense  coun- 
sel's burden  at  a  hearing  on  the  admissibility  of 
evidence  of  a  victim's  past  sexual  behavior  is  to 
precisely  demonstrate  the  probative  value  of 
the  evidence  the  defense  seeks  to  present. 
Watts  V.  United  States,  971  A.2d  921,  2009  D.C. 
App.  LEXIS  169  (2009). 


In  rape  prosecution,  testimony  that  com- 
plaining witness  had  engaged  in  sexual  rela- 
tions with  others  on  prior  occasions  was  not 
admissible  under  any  exceptions  to  general 
rule  prohibiting  admission  of  character  evi- 
dence based  upon  proof  of  past  acts.  Federal 
Rules  of  Evidence,  rule  404(a,  b),  18  U.S.C.; 
D.C.  Code  §§  14-305,  22-2801.  McLean  v. 
United  States,  377  A.2d  74,  1977  D.C.  App. 
LEXIS  381  (1977). 

In  a  sex  offense  case,  evidence  of  a  victim's 
sexual  history  with  someone  other  than  the 
defendant  is  generally  inadmissible,  even  if  the 
victim  is  a  prostitute.  Bryant  v.  United  States, 
859  A.2d  1093,  2004  D.C.  App.  LEXIS  526 
(2004). 

—  Invited  comment,  admissibility  of  evi- 
dence. 

Prosecutor  did  not  open  door  to  evidence  of 
rape  victim's  alleged  prior  acts  of  prostitution, 
character,  or  alleged  reputation  as  prostitute  by 
asking  witness  if  defendant  had  ever  indicated 
whether  he  had  paid  victim  for  sex.  D.C.  Code 
1981,  §§  22-503,  22-2801,  22-3502.  Brewer  v. 
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United  States,  559  A.2d  317,  1989  D.C.  App. 
LEXIS  106  (1989),  writ  of  certiorari  denied  by 
493  U.S.  1092,  110  S.  Ct.  1163,  107  L.  Ed.  2d 
1066,  1990  U.S.  LEXIS  764,  58  U.S.L.W.  3528 
(1990). 

—  Prior  sexual  relations  between  com- 

plainant and  defendant,  admissibility 
of  evidence. 

In  prosecution  for  sex  offenses,  evidence  of 
prior  acts  between  the  same  parties  is  admis- 
sible as  showing  a  disposition  to  commit  the  act 
charged,  the  probabihties  being  that  the  emo- 
tional predisposition  or  passion  will  continue. 
Bracey  v  U.S.,  142  F.2d  85,  1944  U.S.  App. 
LEXIS  3260  (1944). 

Query:  Whether  in  a  prosecution  for  sex 
offense,  evidence  of  similar  prior  acts  between 
accused  and  a  third  party  is  admissible  as 
showing  disposition  to  commit  the  act  charged, 
the  probabilities  being  as  great  in  such  case  as 
in  case  of  similar  prior  acts  between  parties  to 
offense  charged  that  the  emotional  predisposi- 
tion or  passion  to  commit  the  offense  will  con- 
tinue. Bracey  v  U.S.,  142  F.2d  85,  1944  U.S. 
App.  LEXIS  3260  (1944). 

In  a  prosecution  for  statutory  rape  on  one 
under  age  of  consent,  testimony  concerning 
similar  acts  between  the  parties  prior  to  offense 
charged  is  admissible.  Weaver  v.  U.S.,  299  F. 
893,  1924  U.S.  App.  LEXIS  3487  (1924). 

Defendant  charged  with  sexual  abuse  failed 
to  meet  his  threshold  burden,  under  the  Rape 
Shield  Law,  of  demonstrating  the  probative 
value  of  victim's  statement  that  she  had  con- 
sensual sex  without  a  condom  two  days  before 
the  alleged  crime;  the  statement  could  have 
supported  the  defense  theory  that  defendant 
was  victim's  prior  consensual-sex  partner,  thus 
providing  an  innocent  explanation  for  presence 
of  his  semen  inside  her,  only  if  victim's  partner 
ejaculated  inside  victim's  vagina,  and  on  that 
point,  defendant  made  no  proffer  whatsoever, 
and  he  did  not  request  an  in  camera  eviden- 
tiary hearing.  Watts  v.  United  States,  971  A.2d 
921,  2009  D.C.  App.  LEXIS  169  (2009). 

In  rape  prosecution,  evidence  of  specific  acts 
of  sexual  intercourse  with  defendant  himself 
should  be  admitted  where  either  there  may  be 
an  issue  of  identity  at  trial  or  to  rebut  the 
Government's  evidence  that  prosecutrix  did  not 
consent  to  sexual  intercourse  on  the  particular 
occasion.  D.C.  Code  §  22-2801.  McLean  v 
United  States,  377  A.2d  74,  1977  D.C.  App. 
LEXIS  381  (1977). 

—  Proof  of  consent,  admissibility  of  evi- 

dence. 

Sexual  assault  defendant  was  not  entitled, 
under  Rape  Shield  Law,  to  admission  of  evi- 
dence of  complainant's  proclivity  for  "rough 
sex"  in  order  to  demonstrate  that  complainant's 
injuries  were  the  result  of  consensual  sex  with 


her  former  boyfriend,  where,  during  voir  dire 
procedure,  complainant  denied  that  she  sus- 
tained the  injuries  from  consensual  sex,  de- 
fense counsel  did  not  seek  to  voir  dire  former 
bojrfriend  to  establish  that  his  sexual  encoun- 
ters with  complainant  were  particularly 
"rough,"  and  defendant  did  not  offer  any  evi- 
dence to  support  his  claim  that  complainant's 
injuries  were  the  result  of  her  having  engaged 
in  rough  sex  with  someone  else.  Scott  v.  United 
States,  953  A.2d  1082,  2008  D.C.  App.  LEXIS 
379  (2008). 

Evidence  of  rape  victim's  alleged  prior  acts  of 
prostitution  with  persons  other  than  defendant 
and  evidence  of  her  alleged  reputation  in  the 
community  as  a  prostitute  was  inadmissible  in 
rape  prosecution  to  show  that  victim  consented 
to  have  intercourse  with  defendant.  D.C.  Code 
1981,  §  22-2801.  Brewer  v  United  States,  559 
A.2d  317,  1989  D.C.  App.  LEXIS  106  (1989), 
writ  of  certiorari  denied  by  493  U.S.  1092,  110 
S.  Ct.  1163,  107  L.  Ed.  2d  1066,  1990  U.S. 
LEXIS  764,  58  U.S.L.W.  3528  (1990). 

The  fact  that  a  woman  consented  to  sexual 
intercourse  on  one  occasion  is  not  substantial 
evidence  that  she  consented  on  another,  but  in 
fact  may  indicate  the  contrary.  McLean  v. 
United  States,  377  A.2d  74,  1977  D.C.  App. 
LEXIS  381  (1977). 

In  cases  of  rape,  credibility  of  complaining 
witness  must  be  weighed  by  jury  on  evidence 
that  is  directly  related  to  whether  complainant 
consented  to  sexual  act  with  accused  and  not  on 
evidence  of  her  prior  sexual  relations  with 
others  or  her  reputation  for  unchastity.  18 
U.S.C.§§  5005  etseq.,  5010(c);  D.C.  Code  §  22- 
2801.  McLean  v  United  States,  377  A.2d  74, 
1977  D.C.  App.  LEXIS  381  (1977). 

In  prosecution  for  sex  offense,  trial  court 
should  permit  exploration  of  victim's  moral 
character  and  extrinsic  sexual  conduct  only 
where  such  evidence  would  be  directly  relevant 
to  act  which  defendant  has  been  charged  with 
having  committed;  and  court  bears  responsibil- 
ity for  excluding  from  record  matters  which  by 
their  cumulative,  prejudicial,  or  inflammatory 
qualities,  might  render  objective  and  impartial 
resolution  of  basic  issue  of  guilt  unattainable 
and  court  should  insure  that  probative  value  of 
proffered  line  of  inquiry  will  outweigh  any  such 
potential  defects.  In  re  J.W.Y.,  363  A.2d  674, 
1976  D.C.  App.  LEXIS  361  (1976). 

—  Subsequent  allegations  by  complainant, 
admissibility  of  evidence. 

In  a  prosecution  for  carnal  knowledge  of  a 
female  child,  the  fact  that  prosecutrix  made 
complaint  subsequent  to  the  offense  is  admis- 
sible, though  the  particular  facts  stated  in  the 
complaint  are  not  admissible,  except  when  elic- 
ited in  cross-examination,  or  to  confirm  her 
testimony  after  it  has  been  impeached,  or  un- 
less the  complaint  was  part  of  the  res  gestae. 
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Harris  v.  U.S.,  269  F.  481,  1920  U.S.  App. 
LEXIS  1867  (1920). 

—  Weighing  of  probative  and  prejudicial 
effect  of  evidence,  admissibility  of  ev- 
idence. 

Under  the  Rape  Shield  Law,  if  the  defense 
succeeds  in  crossing  the  threshold  relevance 
hurdle  for  the  admission  of  evidence  of  a  vic- 
tim's past  sexual  behavior,  the  trial  court  must 
then  consider  whether  the  probative  value  of 
the  evidence  outweighs  its  prejudicial  impact. 
Watts  V  United  States,  971  A.2d  921,  2009  D.C. 
App.  LEXIS  169  (2009). 

Factors  combining  to  render  probative  value 
of  evidence  of  defendant's  ongoing  sexual  abuse 
of  victim  so  high  as  to  outweigh  its  potential  for 
prejudice  were  that  evidence  related  to  prior 
sexual  contact  between  same  parties,  incestu- 
ous nature  of  contact,  that  contact  began  when 
victim  was  very  young  child  and  continued,  and 
that  knowledge  of  prior  contact  was  in  some 
degree  pivotal  to  determination  of  innocence  or 
guilt  in  light  of  defendant's  defense  of  physical 
impossibility,  victim's  apparent  lack  of  hysteria 
when  reporting  abuse  to  friend,  and  victim's 
failure  to  inform  her  mother  of  abuse.  Pounds  v. 
United  States,  529  A.2d  791,  1987  D.C.  App. 
LEXIS  415  (1987). 

In  rape  prosecution,  there  can  be  unusual 
circumstances  where  defense  may  inquire  into 
specific  sexual  acts  by  prosecutrix  with  others 
when  probative  value  of  evidence  is  clearly 
demonstrated  and  is  shown  to  outweigh  preju- 
dicial effect.  D.C.  Code  §  22-2801.  McLean  v 
United  States,  377  A.2d  74,  1977  D.C.  App. 
LEXIS  381  (1977). 

In  rape  prosecution,  a  woman's  reputation  for 
unchastity  is  of  very  slight  probative  value 
since  it  is  neither  relevant  to  her  credibility  as 
a  witness  nor  material  on  the  issue  whether  on 
occasion  of  alleged  crime  she  consented  or  was 
forced  to  submit  to  an  act  of  sexual  intercourse. 
D.C.  Code  §  22-2801.  McLean  v  United  States, 
377  A.2d  74,  1977  D.C.  App.  LEXIS  381  (1977). 

In  rape  prosecution,  prejudicial  effect  of  prof- 
fered testimony  of  two  defense  witnesses  per- 
taining to  prosecutrix'  reputation  for  unchas- 
tity clearly  outweighed  its  probative  value  and 
was  properly  excluded.  D.C.  Code  §  22-2801. 
McLean  v  United  States,  377  A.2d  74,  1977 
D.C.  App.  LEXIS  381  (1977). 

In  rape  prosecution,  there  can  be  unusual 
circumstances  where  defense  may  inquire  into 
specific  sexual  acts  by  prosecutrix  with  others 
when  probative  value  of  evidence  is  clearly 
demonstrated  and  is  shown  to  outweigh  preju- 
dicial effect.  D.C.  Code  §  22-2801.  McLean  v 
United  States,  377  A.2d  74,  1977  D.C.  App. 
LEXIS  381  (1977). 

In  rape  prosecution,  testimony  as  to  reputa- 
tion of  prosecutrix  for  unchastity  should  not  be 
admitted  except  in  most  unusual  cases  where 


probative  value  is  precisely  demonstrated  and 
outweighs  the  prejudicial  effect  of  the  testi- 
mony D.C.  Code  §  22-2801.  McLean  v  United 
States,  377  A.2d  74,  1977  D.C.  App.  LEXIS  381 
(1977). 

In  rape  prosecution,  a  woman's  reputation  for 
unchastity  is  of  very  slight  probative  value 
since  it  is  neither  relevant  to  her  credibility  as 
a  witness  nor  material  on  the  issue  whether  on 
occasion  of  alleged  crime  she  consented  or  was 
forced  to  submit  to  an  act  of  sexual  intercourse. 
D.C.  Code  §  22-2801.  McLean  v  United  States, 
377  A.2d  74,  1977  D.C.  App.  LEXIS  381  (1977). 

In  rape  prosecution,  testimony  as  to  reputa- 
tion of  prosecutrix  for  unchastity  should  not  be 
admitted  except  in  most  unusual  cases  where 
probative  value  is  precisely  demonstrated  and 
outweighs  the  prejudicial  effect  of  the  testi- 
mony D.C.  Code  §  22-2801.  McLean  v  United 
States,  377  A.2d  74,  1977  D.C.  App.  LEXIS  381 
(1977). 

In  rape  prosecution,  prejudicial  effect  of  prof- 
fered testimony  of  two  defense  witnesses  per- 
taining to  prosecutrix'  reputation  for  unchas- 
tity clearly  outweighed  its  probative  value  and 
was  properly  excluded.  D.C.  Code  §  22-2801. 
McLean  v  United  States,  377  A.2d  74,  1977 
D.C.  App.  LEXIS  381  (1977). 

Examination  of  witnesses. 

Trial  court  did  not  abuse  its  discretion,  in 
first-degree  sexual  abuse  prosecution  in  which 
defendants  maintained  that  their  sexual  acts 
with  alleged  victim  were  consensual,  in  limit- 
ing cross-examination  of  alleged  victim  con- 
cerning her  "common  practices"  as  a  prostitute 
in  order  to  show  her  purported  motive  to  fabri- 
cate what  actually  took  place,  i.e.,  protecting 
another  individual  who  fled  the  scene  from 
pandering  charges;  desired  cross-examination 
may  well  have  violated  Rape  Shield  Law,  and 
defendants  had  other  opportunities  to  explore 
alleged  victim's  bias  within  confines  of  trial 
court's  limitations.  Kaliku  v.  United  States,  994 
A.2d  765,  2010  D.C.  App.  LEXIS  261  (2010). 

Trial  court  did  not  abuse  its  discretion  in 
sexual  abuse  prosecution  by  preventing  defen- 
dant and  codefendant  from  cross-examining 
alleged  victim  about  her  activities  as  a  prosti- 
tute after  the  night  sexual  abuse  allegedly 
occurred;  admission  of  such  evidence  would 
have  tended  only  to  suggest  that  because  al- 
leged victim  continued  to  have  sex  at  some 
point  after  being  raped,  she  therefore  con- 
sented on  the  night  in  question,  and  such  was 
exactly  the  type  of  speculation  that  rape  shield 
law  sought  to  prevent.  Bryant  v.  United  States, 
859  A.2d  1093,  2004  D.C.  App.  LEXIS  526 
(2004). 

Trial  court  did  not  compel  rape  defendant  to 
testify  at  pretrial  hearing  on  alleged  prior  con- 
sensual sex  with  complainant;  defendant  could 
have  rested  on  his  written  offer  of  proof  but 
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chose  not  to,  obviously  fearing  an  adverse  rul- 
ing on  its  admissibility  if  he  did  not  support  it 
with  live  testimony.  Bobb  v.  United  States,  758 
A.2d  958,  2000  D.C.  App.  LEXIS  207  (2000), 
writ  of  certiorari  denied  by  531  U.S.  1099,  121 
S.  Ct.  832,  148  L.  Ed.  2d  713,  2001  U.S.  LEXIS 
552,  69  U.S.L.W.  3458  (2001). 

Abuse  of  discretion  standard  of  review  ap- 
plied to  rape  defendant's  claim  that  trial  court 
erred  by  allowing  cross-examination  of  him 
beyond  scope  of  his  direct  testimony  at  pretrial 
hearing  on  alleged  prior  consensual  sex  with 
complainant.  Bobb  v.  United  States,  758  A.2d 
958,  2000  D.C.  App.  LEXIS  207  (2000),  writ  of 
certiorari  denied  by  531  U.S.  1099,  121  S.  Ct. 
832,  148  L.  Ed.  2d  713,  2001  U.S.  LEXIS  552, 
69  U.S.L.W.  3458  (2001). 

Prosecutor  was  entitled  to  cross-examine 
rape  defendant  as  to  dates  on  which  alleged 
consensual  sex  acts  with  complainant  took 
place  and  circumstances  under  which  they  al- 
legedly unfolded,  at  pretrial  hearing  on  alleged 
prior  consensual  sex  with  complainant,  given 
defendant's  testimony  generally  that  he  had 
consensual  sex  with  complainant  several  times 
during  an  eight-month  period.  Bobb  v.  United 
States,  758  A.2d  958,  2000  D.C.  App.  LEXIS 
207  (2000),  writ  of  certiorari  denied  by  531  U.S. 
1099,  121  S.  Ct.  832,  148  L.  Ed.  2d  713,  2001 
U.S.  LEXIS  552,  69  U.S.L.W.  3458  (2001). 

Plain  error  standard  of  review  applied  to 
defendant's  claim  that  trial  court  violated  his 
Fifth  Amendment  privilege  against  self-incrim- 
ination by  allowing  in  depth  cross  examination 
of  him  at  trial,  based  on  his  testimony  at 
pre-trial  hearing  on  alleged  prior  consensual 
sex  with  complainant,  where  defendant  did  not 
raise  a  Fifth  Amendment  challenge  to  use  of 
pre-trial  hearing  transcript  at  trial.  Bobb  v. 
United  States,  758  A.2d  958,  2000  D.C.  App. 
LEXIS  207  (2000),  writ  of  certiorari  denied  by 
531  U.S.  1099,  121  S.  Ct.  832,  148  L.  Ed.  2d 
713,  2001  U.S.  LEXIS  552,  69  U.S.L.W.  3458 
(2001). 

In  the  absence  of  statutory  preclusion,  there 
was  nothing  in  area  of  Fifth  Amendment  juris- 
prudence preventing  Government's  use  of  le- 
gally obtained  pre-trial  statements  of  rape  de- 
fendant for  impeachment  purposes.  Bobb  v. 
United  States,  758  A.2d  958,  2000  D.C.  App. 
LEXIS  207  (2000),  writ  of  certiorari  denied  by 
531  U.S.  1099,  121  S.  Ct.  832,  148  L.  Ed.  2d 
713,  2001  U.S.  LEXIS  552,  69  U.S.L.W.  3458 
(2001). 

In  prosecution  for  carnal  knowledge  and  in- 
decent liberties  with  minor,  trial  court  violated 

§  22-3023.  Prompt  reporting. 


defendant's  Sixth  Amendment  right  to  confront 
witnesses  by  preventing  his  cross-examination 
of  key  government  witness  in  regard  to  prior 
false  accusations  of  sexual  activity  made  by  her 
against  other  family  members.  D.C.  Code  1981, 
§§  22-2801,  22-3501(a);  U.S.  Const.Amend.  6. 
Lawrence  v.  United  States,  482  A.2d  374,  1984 
D.C.  App.  LEXIS  481  (1984). 

Where  juvenile  charged  with  aiding  and 
abetting  act  of  carnal  knowledge  of  13-year-old 
girl  subpoenaed  several  potential  defense  wit- 
nesses who  allegedly  would  testify  as  to  inde- 
pendent sexual  experiences  with  complainant, 
government  did  not  act  improperly  in  suggest- 
ing to  trial  court  that  proffered  testimony  could 
result  in  prosecution  of  witnesses,  which  re- 
sulted in  trial  court's  appointing  independent 
counsel  and  witnesses'  subsequently  announc- 
ing their  intentions  to  assert  their  privilege 
against  self-incrimination  with  respect  to  their 
alleged  independent  sexual  experiences  with 
complainant.  U.S.  Const.  Amend.  5.  In  re 
J.W.Y.,  363  A.2d  674, 1976  D.C.  App.  LEXIS  361 
(1976). 

In  delinquency  proceeding  wherein  juvenile 
was  charged  with  aiding  and  abetting  act  of 
carnal  knowledge  of  13-year-old  girl,  defense 
counsel  was  properly  allowed  to  cross-examine 
complainant  concerning  her  previous  sexual 
experience;  however,  trial  court  properly  ex- 
cluded testimony  from  other  witnesses  concern- 
ing complainant's  general  reputation  for  un- 
chastity  In  re  J.W.Y.,  363  A.2d  674,  1976  D.C. 
App.  LEXIS  361  (1976). 

Instructions. 

In  a  prosecution  for  rape,  an  instruction  that, 
if  the  jury  believed  that  the  complaining  wit- 
ness had  been  impeached  as  to  material  facts, 
they  could  refuse  to  credit  her  whole  testimony, 
is  properly  refused,  because,  if  granted,  it 
would  have  encroached  on  the  province  of  the 
jury  to  determine  the  weight  to  be  given  the 
testimony  of  the  witnesses.  Lyles  v.  U.S.,  20 
App.D.C.  559,  1^02  U.S.  App.  LEXIS  5480 
(1902). 

Review. 

Appellate  review  of  a  trial  judge's  exclusion 
or  limited  admission,  under  the  Rape  Shield 
Law,  of  evidence  of  a  victim's  past  sexual  be- 
havior on  the  basis  of  lack  of  relevance  or 
insufficient  probative  value  is  highly  deferen- 
tial. Watts  V.  United  States,  971  A.2d  921,  2009 
D.C.  App.  LEXIS  169  (2009). 


Evidence  of  delay  in  reporting  an  offense  under  subchapter  II  of  this  chapter 
to  a  pubhc  authority  shall  not  raise  any  presumption  concerning  the  credibility 
or  veracity  of  a  charge  under  subchapter  II  of  this  chapter. 
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(May  23,  1995,  D.C.  Law  10-257,  §  303,  42  DCR  53.) 

Prior  Codifications.  —  1981  Ed.,  §  22-  legislative  history  of  D.C.  Law  10-257,  see  His- 
4123.  torical  and  Statutory  Notes  following  §  22- 

Legislative  history  of  Law  10-257.  —  For  3001. 

CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
In  general. 

Admissibility  of  evidence. 

In  prosecution  for  rape  and  housebreaking, 
testimony  of  complainant's  mother  relating  to 
telephone  call  made  by  complainant  immedi- 
ately after  alleged  attack  was  properly  received 
in  evidence.  D.C.  Code  1961,  §§  22-1801,  22- 
2801.  Smith  v.  U.S.,  312  F.2d  867,  1962  U.S. 
App.  LEXIS  3335  (C.AD.C.  1962). 

Where  female  child,  whom  defendant  was 
charged  with  having  carnally  known  and 
abused,  went  to  her  grandmother's  home  three 
blocks  away  within  an  hour,  at  most,  after 
alleged  attack,  and  when  child  arrived  she  was 
highly  distraught,  in  shock,  and  crying,  and 
when  grandmother  asked  child  what  was 
wrong  with  her,  child  replied  that  defendant 
just  had  something  to  do  with  her,  court  prob- 
ably admitted  grandmother's  testimony  con- 
cerning child's  statement  to  grandmother,  un- 
der the  spontaneous  exclamation  exception  to 
the  hearsay  rule.  D.C.  Code  1951,  §  22-2801. 
Wheeler  v.  U.S.,  211  F.2d  19,  1953  U.S.  App. 
LEXIS  2711  (C.A.D.C.  1953). 

While  the  fact  that  the  prosecuting  witness, 
in  a  prosecution  for  rape,  made  complaint  re- 
cently after  the  commission  of  the  alleged  of- 
fense, is  admissible  generally  and  as  evidence 
in  chief,  a  statement  made  by  her  more  than 
four  weeks  afterwards  to  her  physician  that  she 
had  been  assaulted  is  too  remote  from  the 


occurrence,  and  is  inadmissible.  Lyles  v.  U.S., 
20  App.D.C.  559,  1902  U.S.  App.  LEXIS  5480 
(1902). 

In  rape  prosecution,  fact  of  accusation  by 
prosecutrix  tends  to  corroborate  truth  of 
charge,  and  failure  to  make  prompt  complaint 
casts  doubt  upon  truth  of  charge.  D.C.  Code 
§§  22-501,  22-2801,  22-3501,  22-3501(a,  b). 
Fitzgerald  v.  United  States,  412  A.2d  1,  1980 
D.C.  App.  LEXIS  226  (1980). 

In  prosecution  for  assault  with  intent  to 
commit  rape,  taking  indecent  liberties  with 
minor  child  and  enticing  minor  child,  in  view  of 
threat  made  against  child  so  that  she  feared 
reprisal,  there  was  explanation  for  delay  in  her 
report  of  occurrence,  and  thus  fact  of  complaint 
was  admissible,  but  not  details  of  occurrence, 
testimony  being  offered  only  to  bolster  credibil- 
ity of  complainant,  and  thus  testimony  should 
be  limited  to  fact  that  complaint  was  made, 
without  details,  and  jury  was  to  be  instructed 
that  such  evidence  was  to  be  considered  solely 
for  purpose  of  corroboration  of  testimony  of 
complainant.  D.C.  Code  §§  22-501,  22-2801, 
22-3501,  22-3501(a,  b).  Fitzgerald  v.  United 
States,  412  A.2d  1,  1980  D.C.  App.  LEXIS  226 
(1980). 

In  general. 

In  rape  cases  and  other  cases  of  the  nature  of 
a  sexual  assault,  delay  in  making  complaint  is 
a  subject  for  consideration  of  jury  and  may 
seriously  affect  credibility  of  complaining  wit- 
ness. Stitely  V.  U.S.,  61  A.2d  491,  1948  D.C. 
App.  LEXIS  189  (Cr.App.  1948). 


§  22-3024.  Privilege  inapplicable  for  spouses  or  domestic 
partners. 

Laws  attaching  a  privilege  against  disclosure  of  communications  between 
spouses  or  domestic  partners  are  inapplicable  in  prosecutions  under  subchap- 
ter II  of  this  chapter  where  the  defendant  is  or  was  married  to  the  victim,  or  is 
or  was  a  domestic  partner  of  the  victim,  or  where  the  victim  is  a  child. 

(May  23,  1995,  D.C.  Law  10-257,  §  304,  42  DCR  53;  Apr.  24,  2007,  D.C.  Law 
16-306,  §  216(1),  53  DCR  8610.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
4124. 

Effect  of  amendments.  —  D.C.  Law  16-306 
rewrote  the  section,  which  had  read  as  follows: 


"§  22-3024.  Spousal  privilege  inapplicable. 
"Laws  attaching  a  privilege  against  disclosure 
of  communications  between  a  husband  and  wife 
are  inapplicable  in  prosecutions  under  sub- 
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chapter  II  of  this  chapter  where  the  defendant 
is  or  was  married  to  the  victim  or  where  the 
victim  is  a  child." 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  216(1)  of 
Omnibus  Public  Safety  Emergency  Amend- 
ment Act  of  2006  (D.C.  Act  16-445,  July  19, 
2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(1)  of  Omnibus  Public  Safety 
Congressional  Review  Emergency  Amendment 
Act  of  2006  (D.C.  Act  16-490,  October  18,  2006, 
53  DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(1)  of  Omnibus  Public  Safety 


Congressional  Review  Emergency  Amendment 
Act  of  2007  (D.C.  Act  17-10,  January  16,  2007, 
54  DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  216(1)  of  Omnibus  Public  Safety 
Second  Congressional  Review  Emergency 
Amendment  Act  of  2007  (D.C.  Act  17-25,  April 
19,  2007,  54  DCR  4036). 

Legislative  history  of  Law  10-257.  —  For 
legislative  history  of  D.C.  Law  10-257,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3001. 

Legislative  history  of  Law  16-306.  —  For 

Law  16-306,  see  notes  following  §  22-404. 
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Chapter  31.  Sexual  Performances  Using  Minors. 

Sec.  Sec. 

22-3101.  Definitions.  22-3103.  Penalties. 

22-3102.  Prohibited  acts.  22-3104.  Affirmative  defenses. 

§  22-3101.  Definitions. 

For  the  purposes  of  this  chapter,  the  term: 

(1)  "Knowingly"  means  having  general  knowledge  of,  or  reason  to  know  or 
a  belief  or  ground  for  belief  which  warrants  further  inspection  or  inquiry,  or 
both. 

(2)  "Minor"  means  any  person  under  18  years  of  age. 

(3)  "Performance"  means  any  play,  motion  picture,  photograph,  electronic 
representation,  dance,  or  any  other  visual  presentation  or  exhibition. 

(4)  "Promote"  means  to  procure,  manufacture,  issue,  sell,  give,  provide, 
lend,  mail,  deliver,  transfer,  transmute,  publish  or  distribute,  circulate,  dis- 
seminate, present,  exhibit,  or  advertise,  or  to  offer  or  agree  to  do  the  same. 

(5)  "Sexual  conduct"  means: 

(A)  Actual  or  simulated  sexual  intercourse: 

(i)  Between  the  penis  and  the  vulva,  anus,  or  mouth; 

(ii)  Between  the  mouth  and  the  vulva  or  anus;  or 

(iii)  Between  an  artificial  sexual  organ  or  other  object  or  instrument 
used  in  the  manner  of  an  artificial  sexual  organ  and  the  anus  or  vulva; 

(B)  Masturbation; 

(C)  Sexual  bestiality; 

(D)  Sadomasochistic  sexual  activity  for  the  purpose  of  sexual  stimula- 
tion; or 

(E)  Lewd  exhibition  of  the  genitals. 

(6)  "Sexual  performance"  means  any  performance  or  part  thereof  which 
includes  sexual  conduct  by  a  person  under  18  years  of  age. 

(Mar.  9,  1983,  D.C.  Law  4-173,  §  2,  29  DCR  5749;  Oct.  23,  2010,  D.C.  Law 
18-239,  §  205(a),  57  DCR  5405.) 


Cross  references.  —  Adult  protective  ser- 
vices, use  or  threatened  use  of  violence  to  force 
participation  in  sexual  conduct,  see  §  7-1901. 

Corroboration  of  child  witness'  testimony,  ne- 
cessity, see  §  23-114. 

Section  references.  —  This  section  is  re- 
ferred to  in  §  7-1901. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2011. 

Effect  of  amendments.  —  D.C.  Law  18- 
239,  in  pars.  (2)  and  (6),  substituted  "18"  for 
"16". 

Legislative  history  of  Law  4-173.  —  Law 


4-173,  the  "District  of  Columbia  Protection  of 
Minors  Act  of  1982,"  was  introduced  in  Council 
and  assigned  Bill  No.  4-305,  which  was  referred 
to  the  Committee  on  the  Judiciary.  The  Bill  was 
adopted  on  first  and  second  readings  on  Octo- 
ber 19,  1982,  and  November  16,  1982,  respec- 
tively. Signed  by  the  Mayor  on  December  8, 
1982,  it  was  assigned  Act  No.  4-256  and  trans- 
mitted to  both  Houses  of  Congress  for  its  re- 
view. 

Legislative  history  of  Law  18-239.  —  For 

history  of  Law  18-239,  see  notes  under  §  22- 
3009.03. 


CASE  NOTES 

Instructions.  jury  as  to  meaning  of  "lewd"  for  purposes  of 

Trial  court  provided  sufficient  guidance  to     sexual  performance  using  a  minor,  even  though 
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trial  court  did  not  specifically  tell  jurors  that  it 
was  defining  "lewd"  for  them,  where  trial  court 
explained  that  sexual  conduct  meant  a  lewd 
exhibition  of  genitals,  that  genitals  were  de- 
fined as  reproductive  organs,  "in  this  case,  the 
vagina,"  that  lewd  exhibition  of  genitals  meant 
that  a  minor's  genital  or  pubic  area  must  have 
been  visibly  displayed,  that  mere  nudity  was 

§  22-3102.  Prohibited  acts. 


not  enough,  and  that  exhibition  in  question 
must  have  had  an  unnatural  or  unusual  focus 
on  minor's  genitalia  regardless  of  minor's  in- 
tention to  engage  in  sexual  activity  or  whether 
viewer  was  sexually  aroused.  Green  v.  United 
States,  948  A.2d  554,  2008  D.C.  App.  LEXIS 
244  (2008). 


(a)  It  shall  be  unlawful  in  the  District  of  Columbia  for  a  person  knowingly  to 
use  a  minor  in  a  sexual  performance  or  to  promote  a  sexual  performance  by  a 
minor. 

(1)  A  person  is  guilty  of  the  use  of  a  minor  in  a  sexual  performance  if 
knowing  the  character  and  content  thereof,  he  or  she  employs,  authorizes,  or 
induces  a  person  under  18  years  of  age  to  engage  in  a  sexual  performance  or 
being  the  parent,  legal  guardian,  or  custodian  of  a  minor,  he  or  she  consents  to 
the  participation  by  a  minor  in  a  sexual  performance. 

(2)  A  person  is  guilty  of  promoting  a  sexual  performance  by  a  minor  when, 
knowing  the  character  and  content  thereof,  he  or  she  produces,  directs,  or 
promotes  any  performance  which  includes  sexual  conduct  by  a  person  under  18 
years  of  age. 

(b)  It  shall  be  unlawful  in  the  District  of  Columbia  for  a  person,  knowing  the 
character  and  content  thereof,  to  attend,  transmit,  or  possess  a  sexual 
performance  by  a  minor. 

(c)  If  the  sexual  performance  consists  solely  of  a  still  or  motion  picture,  then 
this  section: 

(1)  Shall  not  apply  to  the  minor  or  minors  depicted  in  a  still  or  motion 
picture  who  possess  it  or  transmit  it  to  another  person  unless  at  least  one  of  the 
minors  depicted  in  it  does  not  consent  to  its  possession  or  transmission;  and 

(2)  Shall  not  apply  to  possession  of  a  still  or  motion  picture  by  a  minor,  or 
by  an  adult  not  more  than  4  years  older  than  the  minor  or  minors  depicted  in 
it,  who  receives  it  from  a  minor  depicted  in  it  unless  the  recipient  knows  that 
at  least  one  of  the  minors  depicted  in  the  still  or  motion  picture  did  not  consent 
to  its  transmission. 

(d)  For  the  purposes  of  subsections  (b)  and  (c)  of  this  section,  the  term: 

(1)  "Possess,"  "possession,"  or  "possessing"  requires  accessing  the  sexual 
performance  if  electronically  received  or  available. 

(2)  "Still  or  motion  picture"  includes  a  photograph,  motion  picture,  elec- 
tronic or  digital  representation,  video,  or  other  visual  depiction,  however 
produced  or  reproduced. 

(3)  "Transmit"  or  "transmission"  includes  distribution,  and  can  occur  by 
any  means,  including  electronically". 

(Mar.  9,  1983,  D.C.  Law  4-173,  §  3,  29  DCR  5749;  Oct.  23,  2010,  D.C.  Law 
18-239,  §  205(b),  57  DCR  5405.) 
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Cross  references.  —  Sex  offender  registra- 
tion, criminal  offense  against  a  victim  who  is  a 
minor,  defined,  see  §  24-4101. 

Section  references.  —  This  section  is  re- 
ferred to  in  §  22-3104. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
2012. 

Effect  of  amendments.  —  D  C.  Law  18-239 
designated  the  existing  text  as  subsec.  (a);  in 


subsec.  (a),  substituted  "18"  for  "16";  and  added 
subsecs.  (b)  to  (d). 

Legislative  history  of  Law  4-173.  —  For 
legislative  history  of  D.C.  Law  4-173,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3101. 

Legislative  history  of  Law  18-239.  —  For 

history  of  Law  18-239,  see  notes  under  §  22- 
3009.03. 


CASE  NOTES 


Analysis 

Instructions. 

Lesser  included  offenses. 

Sufficiency  of  evidence. 

Instructions. 

Trial  court  provided  sufficient  guidance  to 
jury  as  to  meaning  of  "lewd"  for  purposes  of 
sexual  performance  using  a  minor,  even  though 
trial  court  did  not  specifically  tell  jurors  that  it 
was  defining  "lewd"  for  them,  where  trial  court 
explained  that  sexual  conduct  meant  a  lewd 
exhibition  of  genitals,  that  genitals  were  de- 
fined as  reproductive  organs,  "in  this  case,  the 
vagina,"  that  lewd  exhibition  of  genitals  meant 
that  a  minor's  genital  or  pubic  area  must  have 
been  visibly  displayed,  that  mere  nudity  was 
not  enough,  and  that  exhibition  in  question 
must  have  had  an  unnatural  or  unusual  focus 
on  minor's  genitalia  regardless  of  minor's  in- 
tention to  engage  in  sexual  activity  or  whether 
viewer  was  sexually  aroused.  Green  v.  United 
States,  948  A.2d  554,  2008  D.C.  App.  LEXIS 
244  (2008). 

Lesser  included  offenses. 

Taking  indecent  liberties  with  minor  is  lesser 
included  offense  of  assault  with  intent  to  com- 


mit carnal  knowledge.  D.C.  Code  1981,  §  22- 
501;  §  22-3501(a)  (repealed).  Spain  v  United 
States,  665  A.2d  658,  1995  D.C.  App.  LEXIS 
199  (1995). 

Assault  with  intent  to  commit  carnal  knowl- 
edge and  lesser  offense  of  taking  indecent  lib- 
erties with  minor  child  did  not  merge  into  one 
crime  where  defendant  initially  pulled  child's 
pants  down  and  fondled  her,  and  later,  after  a 
brief  interval  which  gave  defendant  a  moment 
to  decide  whether  to  retreat  or  invade  another 
interest,  attempted  to  have  sexual  intercourse 
with  her.  D.C.  Code  1981,  §  22-501;  §  22- 
3501(a)  (repealed).  Spain  v  United  States,  665 
A.2d  658,  1995  D.C.  App.  LEXIS  199  (1995). 

Sufficiency  of  evidence. 

Evidence  was  sufficient  to  support  conviction 
for  sexual  performance  using  a  minor;  victim 
testified  that  defendant  photographed  her  nude 
on  20  separate  occasions  and  that  he  specifi- 
cally photographed  her  genitals  on  five  of  those 
occasions,  and  victim  also  testified  that  defen- 
dant told  her  to  "show  [her]  butt,"  turn  around 
and  smile,  and  "pose  like  the  girls  in  porno 
magazines,"  who  victim  thought  posed  in  "very 
disgusting"  ways.  Green  v.  United  States,  948 
A.2d  554,  2008  D.C.  App.  LEXIS  244  (2008). 


§  22-3103.  Penalties. 


Violation  of  this  chapter  shall  be  a  felony  and  shall  be  punished  by: 

(1)  A  fine  of  not  more  than  $5,000  or  imprisonment  for  not  more  than  10 
years,  or  both  for  the  first  offense;  or 

(2)  A  fine  of  not  more  than  $15,000  or  imprisonment  for  not  more  than  20 
years,  or  both  for  the  2nd  and  each  subsequent  offense. 

(Mar.  9,  1983,  D.C.  Law  4-173,  §  4,  29  DCR  5749.) 

Prior  Codifications.  —  1981  Ed.,  §  22-  legislative  history  of  D.C.  Law  4-173,  see  His- 
2013.  torical  and  Statutory  Notes  following  §  22- 

Legislative  history  of  Law  4-173.  —  For  3101. 

§  22-3104.  Affirmative  defenses. 

(a)  Under  this  chapter  it  shall  be  an  affirmative  defense  that  the  defendant 


971 


§  22-3 1 04  Criminal  Offenses  and  Penalties 


in  good  faith  reasonably  believed  the*person  appearing  in  the  performance  was 
18  years  of  age  or  over. 

(b)  (1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  in  any 
prosecution  for  an  offense  pursuant  to  §  22-3102(2)  it  shall  be  an  affirmative 
defense  that  the  person  so  charged  was: 

(A)  A  librarian  engaged  in  the  normal  course  of  his  or  her  employment; 

or 

(B)  Amotion  picture  projectionist,  stage  employee  or  spotlight  operator, 
cashier,  doorman,  usher,  candy  stand  attendant,  porter,  or  in  any  other 
nonmanagerial  or  nonsupervisory  capacity  in  a  motion  picture  theater. 

(2)  The  affirmative  defense  provided  by  paragraph  (1)  of  this  subsection 
shall  not  apply  if  the  person  described  therein  has  a  financial  interest  (other 
than  his  or  her  employment,  which  employment  does  not  encompass  compen- 
sation based  upon  any  proportion  of  the  gross  receipts)  in: 

(A)  The  promotion  of  a  sexual  performance  for  sale,  rental,  or  exhibi- 
tion; 

(B)  The  direction  of  any  sexual  performance;  or 

(C)  The  acquisition  of  the  performance  for  sale,  retail,  or  exhibition. 

(c)  It  shall  be  an  affirmative  defense  to  a  charge  under  §  22-3102  that  the 
defendant: 

(1)  Possessed  or  accessed  less  than  6  still  photographs  or  one  motion 
picture,  however  produced  or  reproduced,  of  a  sexual  performance  by  a  minor; 
and 

(2)  Promptly  and  in  good  faith,  and  without  retaining,  copying,  or  allow- 
ing any  person,  other  than  a  law  enforcement  agency,  to  access  any  photograph 
or  motion  picture: 

(A)  Took  reasonable  steps  to  destroy  each  such  photograph  or  motion 
picture;  or 

(B)  Reported  the  matter  to  a  law  enforcement  agency  and  afforded  that 
agency  access  to  each  such  photograph  or  motion  picture. 

(Mar.  9,  1983,  D.C.  Law  4-173,  §  5,  29  DCR  5749;  Oct.  23,  2010,  D.C.  Law 
18-239,  §  205(c),  57  DCR  5405.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
2014. 

Effect  of  amendments.  —  D.C.  Law  18- 
239,  in  subsec.  (a),  substituted  "18"  for  "16";  and 
added  subsec.  (c). 

Legislative  history  of  Law  4-173.  —  For 


legislative  history  of  D.C.  Law  4-173,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3101. 

Legislative  history  of  Law  18-239.  —  For 

history  of  Law  18-239,  see  notes  under  §  22- 
3009.03. 
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Chapter  31  A.  Stalking. 

Sec. 

22-3131.  Legislative  intent 
22-3132.  Definitions. 
22-3133.  Stalking. 


Sec. 

22-3134.  Penalties. 
22-3135.  Jurisdiction. 


§  22-3131.  Legislative  intent, 

(a)  The  Council  finds  that  stalking  is  a  serious  problem  in  this  city  and 
nationwide.  Stalking  involves  severe  intrusions  on  the  victim's  personal 
privacy  and  autonomy.  It  is  a  crime  that  can  have  a  long-lasting  impact  on  the 
victim's  quality  of  life,  and  creates  risks  to  the  security  and  safety  of  the  victim 
and  others,  even  in  the  absence  of  express  threats  of  physical  harm.  Stalking 
conduct  often  becomes  increasingly  violent  over  time.  The  Council  recognizes 
the  dangerous  nature  of  stalking  as  well  as  the  strong  connections  between 
stalking  and  domestic  violence  and  between  stalking  and  sexual  assault. 
Therefore,  the  Council  enacts  this  law  to  encourage  effective  intervention  by 
the  criminal  justice  system  before  stalking  escalates  into  behavior  that  has 
even  more  serious  or  lethal  consequences. 

(b)  The  Council  enacts  this  stalking  statute  to  permit  the  criminal  justice 
system  to  hold  stalkers  accountable  for  a  wide  range  of  acts,  communications, 
and  conduct.  The  Council  recognizes  that  stalking  includes  a  pattern  of 
following  or  monitoring  the  victim,  or  committing  violent  or  intimidating  acts 
against  the  victim,  regardless  of  the  means. 

(Dec.  10,  2009,  D.C.  Law  18-88,  §  501,  56  DCR  7413.) 

Emergency  legislation.  —  For  temporary  18-88,  the  "Omnibus  Public  Safety  and  Justice 

(90  day)  addition,  see  §  501  of  Omnibus  Public  Amendment  Act  of  2009",  as  introduced  in 

Safety  and  Justice  Emergency  Amendment  Act  Council  and  assigned  Bill  No.  18-151,  which 

of  2009  (D.C.  Act  18-181,  August  6,  2009,  56  was  referred  to  the  Committee  on  Pubhc  Safety 

DCR  6903).  and  the  Judiciary  The  bill  as  adopted  on  first 

For  temporary  (90  day)  addition,  see  §  501  of  and  second  readings  on  June  30,  2009,  and  July 

Omnibus  Public  Safety  and  Justice  Congressio-  31,  2009,  respectively.  Signed  by  the  Mayor  on 

nal  Review  Emergency  Amendment  Act  of  2009  August  26,  2009,  it  was  assigned  Act  No.  18-189 

(D.C.  Act  18-227,  October  21,  2009,  56  DCR  and  transmitted  to  both  Houses  of  Congress  for 

8668).  its  review.  D.C.  Law  18-88  became  effective  on 

Legislative  history  of  Law  18-88.  —  Law  December  10,  2009. 

§  22-3132.  Definitions. 


For  the  purposes  of  this  chapter,  the  term: 

(1)  "Any  device"  means  electronic,  mechanical,  digital  or  any  other  equip- 
ment, including:  a  camera,  spycam,  computer,  spyware,  microphone,  audio  or 
video  recorder,  global  positioning  system,  electronic  monitoring  system,  listen- 
ing device,  night-vision  goggles,  binoculars,  telescope,  or  spyglass. 

(2)  "Any  means"  includes  the  use  of  a  telephone,  mail,  delivery  service, 
e-mail,  website,  or  other  method  of  communication  or  any  device. 

(3)  "Communicating"  means  using  oral  or  written  language,  photographs, 
pictures,  signs,  symbols,  gestures,  or  other  acts  or  objects  that  are  intended  to 
convey  a  message. 
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(4)  "Emotional  distress"  means*  significant  mental  suffering  or  distress 
that  may,  but  does  not  necessarily,  require  medical  or  other  professional 
treatment  or  counseling; 

(5)  "Financial  injury"  means  the  monetary  costs,  debts,  or  obligations 
incurred  as  a  result  of  the  stalking  by  the  specific  individual,  member  of  the 
specific  individual's  household,  a  person  whose  safety  is  threatened  by  the 
stalking,  or  a  person  who  is  financially  responsible  for  the  specific  individual 
and  includes: 

(A)  The  costs  of  replacing  or  repairing  any  property  that  was  taken  or 
damaged; 

(B)  The  costs  of  clearing  the  specific  individual's  name  or  his  or  her 
credit,  criminal,  or  any  other  official  record; 

(C)  Medical  bills; 

(D)  Relocation  expenses; 

(E)  Lost  employment  or  wages;  and 

(F)  Attorney's  fees. 

(6)  "Personal  identifying  information"  shall  have  the  same  meaning  as 
provided  in  §  22-3227.01(3). 

(7)  "Specific  individual"  or  "individual"  means  the  victim  or  alleged  victim 
of  stalking. 

(8)  "To  engage  in  a  course  of  conduct"  means  directly  or  indirectly,  or 
through  one  or  more  third  persons,  in  person  or  by  any  means,  on  2  or  more 
occasions,  to: 

(A)  Follow,  monitor,  place  under  surveillance,  threaten,  or  communicate 
to  or  about  another  individual; 

(B)  Interfere  with,  damage,  take,  or  unlawfully  enter  an  individual's 
real  or  personal  property  or  threaten  or  attempt  to  do  so;  or 

(C)  Use  another  individual's  personal  identifying  information. 

(Dec.  10,  2009,  D.C.  Law  18-88,  §  502,  56  DCR  7413.) 


Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  502  of  Omnibus  Public 
Safety  and  Justice  Emergency  Amendment  Act 
of  2009  (D.C.  Act  18-181,  August  6,  2009,  56 
DCR  6903). 

For  temporary  (90  day)  addition,  see  §  502  of 

§  22-3133.  Stalking. 


Omnibus  Public  Safety  and  Justice  Congressio- 
nal Review  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-227,  October  21,  2009,  56  DCR 
8668). 

Legislative  history  of  Law  18-88.  —  For 

Law  18-88,  see  notes  following  §  22-3131. 


(a)  It  is  unlawful  for  a  person  to  purposefully  engage  in  a  course  of  conduct 
directed  at  a  specific  individual: 

(1)  With  the  intent  to  cause  that  individual  to: 

(A)  Fear  for  his  or  her  safety  or  the  safety  of  another  person; 

(B)  Feel  seriously  alarmed,  disturbed,  or  frightened;  or 

(C)  Suffer  emotional  distress; 

(2)  That  the  person  knows  would  cause  that  individual  reasonably  to: 

(A)  Fear  for  his  or  her  safety  or  the  safety  of  another  person; 

(B)  Feel  seriously  alarmed,  disturbed,  or  frightened;  or 

(C)  Suffer  emotional  distress;  or 
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(3)  That  the  person  should  have  known  would  cause  a  reasonable  person 
in  the  individual's  circumstances  to: 

(A)  Fear  for  his  or  her  safety  or  the  safety  of  another  person; 

(B)  Feel  seriously  alarmed,  disturbed,  or  frightened;  or 

(C)  Suffer  emotional  distress. 

(b)  This  section  does  not  apply  to  constitutionally  protected  activity. 

(c)  Where  a  single  act  is  of  a  continuing  nature,  each  24-hour  period 
constitutes  a  separate  occasion. 

(d)  The  conduct  on  each  of  the  occasions  need  not  be  the  same  as  it  is  on  the 
others. 

(Dec.  10,  2009,  D.C.  Law  18-88,  §  503,  56  DCR  7413.) 


Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  503  of  Omnibus  Public 
Safety  and  Justice  Emergency  Amendment  Act 
of  2009  (D.C.  Act  18-181,  August  6,  2009,  56 
DCR  6903). 

For  temporary  (90  day)  addition,  see  §  503  of 


Omnibus  Public  Safety  and  Justice  Congressio- 
nal Review  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-227,  October  21,  2009,  56  DCR 
8668). 

Legislative  history  of  Law  18-88.  —  For 

Law  18-88,  see  notes  following  §  22-3131. 


§  22-3134.  Penalties. 


(a)  Except  as  provided  in  subsections  (b)  and  (c)  of  this  section,  a  person  who 
violates  §  22-3133  shall  be  fined  not  more  than  $1,000,  imprisoned  for  not 
more  than  12  months,  or  both. 

(b)  A  person  who  violates  §  22-3133  shall  be  fined  not  more  than  $10,000, 
imprisoned  for  not  more  than  5  years,  or  both,  if  the  person: 

(1)  At  the  time,  was  subject  to  a  court,  parole,  or  supervised  release  order 
prohibiting  contact  with  the  specific  individual; 

(2)  Has  one  prior  conviction  in  any  jurisdiction  of  stalking  any  person 
within  the  previous  10  years; 

(3)  At  the  time,  was  at  least  4  years  older  than  the  specific  individual  and 
the  specific  individual  was  less  than  18  years  of  age;  or 

(4)  Caused  more  than  $  2,500  in  financial  injury 

(c)  A  person  who  violates  §  22-3133  shall  be  fined  not  more  than  $25,000, 
imprisoned  for  not  more  than  10  years,  or  both,  if  the  person  has  2  or  more 
prior  convictions  in  any  jurisdiction  for  stalking  any  person,  at  least  one  of 
which  was  for  a  jury  demandable  offense. 

(d)  A  person  shall  not  be  sentenced  consecutively  for  stalking  and  identify 
theft  based  on  the  same  act  or  course  of  conduct. 

(Dec.  10,  2009,  D.C.  Law  18-88,  §  504,  56  DCR  7413.) 


Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  504  of  Omnibus  Public 
Safety  and  Justice  Emergency  Amendment  Act 
of  2009  (D.C.  Act  18-181,  August  6,  2009,  56 
DCR  6903). 

For  temporary  (90  day)  addition,  see  §  504  of 


Omnibus  Public  Safety  and  Justice  Congressio- 
nal Review  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-227,  October  21,  2009,  56  DCR 
8668). 

Legislative  history  of  Law  18-88.  —  For 

Law  18-88,  see  notes  following  §  22-3131. 
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§  22-3135.  Jurisdiction. 

(a)  An  offense  shall  be  deemed  to  be  committed  in  the  District  of  Columbia 
if  the  conduct  on  at  least  one  occasion  was  initiated  in  the  District  of  Columbia 
or  had  an  effect  on  the  specific  individual  in  the  District  of  Columbia. 

(b)  A  communication  shall  be  deemed  to  be  committed  in  the  District  of 
Columbia  if  it  is  made  or  received  in  the  District  of  Columbia  or,  if  the  specific 
individual  lives  in  the  District  of  Columbia,  it  can  be  electronically  accessed  in 
the  District  of  Columbia. 

(Dec.  10,  2009,  D.C.  Law  18-88,  §  505,  56  DCR  7413.) 

Emergency  legislation.  —  For  temporary  Omnibus  Public  Safety  and  Justice  Congressio- 

(90  day)  addition,  see  §  505  of  Omnibus  Public  nal  Review  Emergency  Amendment  Act  of  2009 

Safety  and  Justice  Emergency  Amendment  Act  (D.C.  Act  18-227,  October  21,  2009,  56  DCR 

of  2009  (D.C.  Act  18-181,  August  6,  2009,  56  8668). 

DCR  6903).  Legislative  history  of  Law  18-88.  —  For 

For  temporary  (90  day)  addition,  see  §  505  of  Law  18-88,  see  notes  following  §  22-3131. 
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Chapter  3 IB.  Terrorism. 

Sec.  Sec. 

22-3151.  Short  title.  22-3155.  Use,  dissemination,  or  detonation  of  a 

22-3152.  Definitions.  weapon  of  mass  destruction. 

22-3153.  Acts  of  terrorism;  penalties.  22-3156.  Jurisdiction. 

22-3154.  Manufacture    or    possession    of  a 
weapon  of  mass  destruction. 

§  22-3151.  Short  title. 

This  chapter  may  be  cited  as  the  "Anti-Terrorism  Act  of  2002". 
(Oct.  17,  2002,  D.C.  Law  14-194,  §  101,  49  DCR  5306.) 


Legislative  history  of  Law  14-194.  —  Law 

14-194,  the  "Omnibus  Anti-Terrorism  Act  of 
2002",  was  introduced  in  Council  and  assigned 
Bill  No.  14-373,  which  was  referred  to  the 
Committee  on  the  Judiciary.  The  Bill  was  ad- 
opted on  first  and  second  readings  on  April  9, 

§  22-3152.  Definitions. 


2002,  and  May  7,  2002,  respectively  Signed  by 
the  Mayor  on  June  3,  2002,  it  was  assigned  Act 
No.  14-380  and  transmitted  to  both  Houses  of 
Congress  for  its  review.  D.C.  Law  14-194  be- 
came effective  on  October  17,  2002. 


For  the  purposes  of  this  chapter,  the  term: 

(1)  "Act  of  terrorism"  means  an  act  or  acts  that  constitute  a  specified 
offense  as  defined  in  paragraph  (8)  of  this  section  and  that  are  intended  to: 

(A)  Intimidate  or  coerce  a  significant  portion  of  the  civihan  population 

of: 

(i)  The  District  of  Columbia;  or 

(ii)  The  United  States;  or 

(B)  Influence  the  policy  or  conduct  of  a  unit  of  government  by  intimi- 
dation or  coercion. 

(2)  "Biological  agent"  means  any  microorganism,  virus,  infectious  sub- 
stance, or  biological  product  that  may  be  engineered  as  a  result  of  biotechnol- 
ogy, or  any  naturally  occurring  or  bioengineered  component  of  any  such 
microorganism,  virus,  infectious  substance,  or  biological  product,  capable  of 
causing: 

(A)  Death,  disease,  or  other  biological  malfunction  in  a  human,  an 
animal,  a  plant,  or  another  living  organism; 

(B)  Deterioration  of  food,  water,  equipment,  supplies,  or  material  of  any 
kind;  or 

(C)  Deleterious  alteration  of  the  environment. 

(3)  "Hoax  weapon  of  mass  destruction"  means  any  device  or  object  that  by 
its  design,  construction,  content,  or  characteristics,  appears  to  be  or  to  contain, 
or  is  represented  to  be  or  to  contain  a  weapon  of  mass  destruction,  even  if  it  is, 
in  fact,  an  inoperative  facsimile  or  imitation  of  a  weapon  of  mass  destruction, 
or  contains  no  weapon  of  mass  destruction. 

(4)  "Material  support  or  resources"  means: 

(A)  Expert  services  or  assistance; 

(B)  Currency,  financial  securities  or  other  monetary  instruments,  finan- 
cial services,  lodging,  training,  false  documentation  or  identification,  equip- 
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ment,  facilities,  weapons,  lethal  substances,  explosives,  personnel,  transpor- 
tation, and  other  physical  assets;  or 

(C)  A  weapon  of  mass  destruction. 

(5)  "Nuclear  material"  means  material  containing  any: 

(A)  Plutonium; 

(B)  Uranium  not  in  the  form  of  ore  or  ore  residue  that  contains  the 
mixture  of  isotopes  as  occurring  in  nature; 

(C)  Enriched  uranium,  defined  as  uranium  that  contains  the  isotope 
233  or  235  or  both  in  such  amount  that  the  abundance  ratio  of  the  sum  of  those 
isotopes  to  the  isotope  238  is  greater  than  the  ratio  of  the  isotope  235  to  the 
isotope  238  occurring  in  nature;  or 

(D)  Uranium  233. 

(6)  "Provision  of  material  support  or  resources  for  an  act  of  terrorism" 
means  the  act  of  providing  material  support  or  resources  to  a  person  or  an 
organization  with  the  purpose  or  knowledge  that  the  material  support  or 
resources  will  be  used,  in  whole  or  in  part,  to  plan,  prepare,  or  carry  out  an  act 
of  terrorism,  or  to  flee  after  committing  an  act  of  terrorism. 

(7)  "Solicitation  of  material  support  or  resources  to  commit  an  act  of 
terrorism"  means  the  act  of  raising,  soliciting,  or  collecting  material  support  or 
resources  with  the  purpose  or  knowledge  that  such  material  support  or 
resources  will  be  used,  in  whole  or  in  part,  to  plan,  prepare,  or  carry  out  an  act 
of  terrorism,  or  to  flee  after  committing  an  act  of  terrorism. 

(8)  "Specified  offense"  means: 

(A)  Section  22-2101  (Murder  in  the  first  degree); 

(B)  Section  22-2102  (Murder  in  the  first  degree  —  placing  obstructions 
upon  or  displacement  of  railroads); 

(C)  Section  22-2106  (Murder  of  law  enforcement  officer  or  public  safety 
employee); 

(D)  Section  22-2103  (Murder  in  the  second  degree); 

(E)  Section  22-2105  (Manslaughter); 

(F)  Section  22-2001  (Kidnapping  and  conspiracy  to  kidnap); 

(G)  Section  22-401  (Assault  with  intent  to  kill  only); 

(H)  Section  22-406  (Mayhem  or  maliciously  disfiguring); 

(I)  Section  22-301  (Arson); 

(J)  Section  22-303  (Malicious  burning,  destruction,  or  injury  of  anoth- 
er's property,  if  the  property  is  valued  at  $500,000  or  more);  or 

(K)  An  attempt  or  conspiracy  to  commit  any  of  the  offenses  listed  in 
subparagraphs  (A)  through  (J)  of  this  paragraph. 

(9)  "Toxic  or  poisonous  chemical"  means  any  chemical  which,  through  its 
chemical  action  on  life  processes,  can  cause  death,  permanent  incapacitation, 
or  permanent  harm  to  humans. 

(10)  "Toxin"  means  the  toxic  material  of  plants,  animals,  microorganisms, 
viruses,  fungi,  or  infectious  substances,  or  a  recombinant  molecule,  whatever 
its  origin  or  method  of  production,  including: 

(A)  Any  poisonous  substance  or  biological  product  that  may  be  engi- 
neered as  a  result  of  biotechnology  produced  by  a  living  organism;  or 

(B)  Any  poisonous  isomer  or  biological  product,  homolog,  or  derivative 
of  such  a  substance; 
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(11)  "Unit  of  government"  means: 

(A)  The  office  of  the  President  of  the  United  States; 

(B)  The  United  States  Congress; 

(C)  Any  federal  executive  department  or  agency; 

(D)  The  office  of  the  Mayor  of  the  District  of  Columbia; 

(E)  Any  executive  department  or  agency  of  the  District  of  Columbia, 
including  any  independent  agency,  board,  or  commission; 

(F)  The  Council  of  the  District  of  Columbia; 

(G)  The  Superior  Court  of  the  District  of  Columbia; 

(H)  The  District  of  Columbia  Court  of  Appeals; 

(I)  The  United  States  Court  of  Appeals  for  the  District  of  Columbia; 
(J)  The  United  States  District  Court  for  the  District  of  Columbia;  or 
(K)  The  Supreme  Court  of  the  United  States. 

(12)  "Weapon  of  mass  destruction"  means: 

(A)  Any  destructive  device  that  is  designed,  intended,  or  otherwise  used 
to  cause  death  or  serious  bodily  injury,  including: 

(i)  An  explosive,  incendiary,  or  poison  gas: 

(I)  Bomb; 

(II)  Grenade; 

(III)  Rocket; 

(IV)  Missile; 

(V)  Mine;  or 

(VI)  Device  similar  to  any  of  the  devices  described  in  the  preceding 

clauses; 

(ii)  A  mortar,  cannon,  or  artillery  piece;  or 

(iii)  Any  combination  of  parts  either  designed  or  intended  for  use  in 
converting  any  device  into  a  device  described  in  sub-subparagraphs  (i)  through 
(iii)  of  this  paragraph  and  from  which  such  device  may  be  readily  assembled; 

(B)  An  object  similar  to  or  used  to  achieve  the  same  destructive  effect  of 
any  of  the  devices  described  in  subparagraph  (A)  of  this  paragraph; 

(C)  Any  weapon  that  is  designed,  intended,  or  otherwise  used  to  cause 
death  or  serious  bodily  injury  through  the  release,  dissemination,  or  impact  of 
a  toxic  or  poisonous  chemical; 

(D)  Any  weapon  that  is  designed,  intended,  or  otherwise  used  to  cause 
death  or  serious  bodily  injury  through  the  release,  dissemination,  or  impact  of 
a  biological  agent  or  toxin;  or 

(E)  Any  weapon  that  is  designed,  intended,  or  otherwise  used  to  cause 
death  or  serious  bodily  injury  through  the  release,  dissemination,  or  impact  of 
radiation  or  radioactivity,  or  that  contains  nuclear  material. 

(Oct.  17,  2002,  D.C.  Law  14-194,  §  102,  49  DCR  5306;  Apr.  7,  2006,  D.C.  Law 
16-91,  §  141,  52  DCR  10637.) 


Effect  of  amendments.  —  D  C.  Law  16-91, 
in  subpar.  (12)(A)(iii),  substituted  "any  device" 
for  "any  device  described". 

Legislative  history  of  Law  14-194.  —  For 
Law  14-194,  see  notes  following  §  22-3151. 

Legislative  history  of  Law  16-91.  —  Law 


16-91,  the  "Technical  Amendments  Act  of  2005", 
was  introduced  in  Council  and  assigned  Bill 
No.  16-477  which  was  referred  to  the  Commit- 
tee on  the  Whole.  The  Bill  was  adopted  on  first 
and  second  readings  on  November  1,  2005,  and 
November  15,  2005,  respectively.  Signed  by  the 
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Mayor  on  November  30,  2005,  it  was  assigned  of  Congress  for  its  review.  D.C.  Law  16-91 
Act  No.  16-212  and  transmitted  to  both  Houses     became  effective  on  April  7,  2006. 

§  22-3153.  Acts  of  terrorism;  penalties. 

(a)  A  person  who  commits  first  degree  murder  that  constitutes  an  act  of 
terrorism  shall,  upon  conviction,  be  punished  by  imprisonment  for  life  without 
the  possibility  of  release. 

(b)  A  person  who  commits  murder  of  a  law  enforcement  officer  or  public 
safety  employee  that  constitutes  an  act  of  terrorism  shall,  upon  conviction,  be 
punished  by  imprisonment  for  life  without  the  possibility  of  release. 

(c)  A  person  who  commits  murder  in  the  second  degree  that  constitutes  an 
act  of  terrorism  may,  upon  conviction,  be  punished  by  imprisonment  for  life. 

(d)  A  person  who  commits  manslaughter  that  constitutes  an  act  of  terrorism 
may,  upon  conviction,  be  punished  by  imprisonment  for  life. 

(e)  A  person  who  commits  kidnapping  that  constitutes  an  act  of  terrorism 
may,  upon  conviction,  be  punished  by  imprisonment  for  life. 

(f)  A  person  who  commits  any  assault  with  intent  to  kill  that  constitutes  an 
act  of  terrorism  may,  upon  conviction,  be  punished  by  imprisonment  for  not 
more  than  30  years. 

(g)  A  person  who  commits  mayhem  or  maliciously  disfiguring  another  that 
constitutes  an  act  of  terrorism  may,  upon  conviction,  be  punished  by  impris- 
onment for  not  more  than  20  years. 

(h)  A  person  who  commits  arson  that  constitutes  an  act  of  terrorism  may, 
upon  conviction,  be  punished  by  imprisonment  for  not  more  than  20  years. 

(i)  A  person  who  commits  malicious  burning,  destruction,  or  injury  of 
another's  property,  if  such  property  is  valued  at  $500,000  or  more,  that 
constitutes  an  act  of  terrorism  may,  upon  conviction,  be  punished  by  impris- 
onment for  not  more  than  20  years. 

(j)  A  person  who  attempts  or  conspires  to  commit  first  degree  murder, 
murder  of  a  law  enforcement  officer  or  public  safety  employee,  murder  in  the 
second  degree,  manslaughter,  or  kidnapping  that  constitutes  an  act  of  terror- 
ism may  be  punished  by  imprisonment  for  not  more  than  30  years. 

(k)  A  person  who  attempts  or  conspires  to  commit  any  assault  with  intent  to 
kill  that  constitutes  an  act  of  terrorism  may,  upon  conviction,  be  punished  by 
imprisonment  for  not  more  than  20  years. 

(1)  A  person  who  attempts  or  conspires  to  commit  mayhem  or  maliciously 
disfiguring  another,  arson,  or  malicious  burning,  destruction,  or  injury  of 
another's  property,  if  such  property  is  valued  at  $500,000  or  more,  that 
constitutes  an  act  of  terrorism  may,  upon  conviction,  be  punished  by  impris- 
onment of  not  more  than  15  years. 

(m)  A  person  who  provides  material  support  or  resources  for  an  act  of 
terrorism  may,  upon  conviction,  be  punished  by  imprisonment  for  not  more 
than  20  years. 

(n)  A  person  who  solicits  material  support  or  resources  to  commit  an  act  of 
terrorism  may,  upon  conviction,  be  punished  by  imprisonment  for  not  more 
than  20  years. 

(Oct.  17,  2002,  D.C.  Law  14-194,  §  103,  49  DCR  5306.) 
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Legislative  history  of  Law  14-194.  —  For 

Law  14-194,  see  notes  following  §  22-3151. 

§  22-3154.  Manufacture  or  possession  of  a  weapon  of  mass 
destruction. 

(a)  A  person  who  manufactures  or  possesses  a  weapon  of  mass  destruction 
capable  of  causing  multiple  deaths,  serious  bodily  injuries  to  multiple  persons, 
or  massive  destruction  of  property  may,  upon  conviction,  be  punished  by 
imprisonment  for  life. 

(b)  A  person  who  attempts  or  conspires  to  manufacture  or  possess  a  weapon 
of  mass  destruction  capable  of  causing  multiple  deaths,  serious  bodily  injuries 
to  multiple  persons,  or  massive  destruction  of  property  may,  upon  conviction, 
be  punished  by  imprisonment  for  not  more  than  30  years. 

(Oct.  17,  2002,  D.C.  Law  14-194,  §  104,  49  DCR  5306.) 

Legislative  history  of  Law  14-194.  —  For 

Law  14-194,  see  notes  following  §  22-3151. 

§  22-3155.  Use,  dissemination,  or  detonation  of  a  weapon 
of  mass  destruction. 

(a)  A  person  who  uses,  disseminates,  or  detonates  a  weapon  of  mass 
destruction  capable  of  causing  multiple  deaths,  serious  bodily  injuries  to 
multiple  persons,  or  massive  destruction  of  property  may,  upon  conviction,  be 
punished  by  imprisonment  for  life. 

(b)  A  person  who  attempts  or  conspires  to  use,  disseminate,  or  detonate  a 
weapon  of  mass  destruction  capable  of  causing  multiple  deaths,  serious  bodily 
injuries  to  multiple  persons,  or  massive  destruction  of  property  may,  upon 
conviction,  be  punished  by  imprisonment  for  not  more  than  30  years. 

(Oct.  17,  2002,  D.C.  Law  14-194,  §  105,  49  DCR  5306.) 

Legislative  history  of  Law  14-194.  —  For 

Law  14-194,  see  notes  following  §  22-3151. 

§  22-3156.  Jurisdiction. 

There  is  jurisdiction  to  prosecute  any  person  who  participates  in  the 
commission  of  any  offense  described  in  this  chapter  if  any  act  in  furtherance  of 
the  offense  occurs  in  the  District  of  Columbia  or  where  the  effect  of  any  act  in 
furtherance  of  the  offense  occurs  in  the  District  of  Columbia. 

(Oct.  17,  2002,  D.C.  Law  14-194,  §  106,  49  DCR  5306.) 

Legislative  history  of  Law  14-194.  —  For 

Law  14-194,  see  notes  following  §  22-3151. 
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Chapter  32.  Theft;  Fraud;'Stolen  Property;  Forgery;  and 

Extortion. 


Subchapter  I.  General  Provisions 

Sec. 

22-3201.  Definitions. 

22-3202.  Aggregation  of  amounts  received  to 

determine  grade  of  offense. 
22-3203.  Consecutive  sentences. 
22-3204.  Case  referral. 

Subchapter  II.  Theft;  Related  Offenses 

22-3211.  Theft. 
22-3212.  Penalties  for  theft. 
22-3213.  Shoplifting. 
22-3214.  Commercial  piracy. 
22-3214.01.  Deceptive  labeling. 
22-3214.02.  Unlawful  operation  of  a  recording 
device  in  a  motion  picture  theater. 
22-3215.  Unauthorized  use  of  motor  vehicles. 
22-3216.  Taking  property  without  right. 

Subchapter  II-A.  Theft  of  Utility  Service 

22-3218.01.  Definitions. 
22-3218.02.  Unlawful  acts. 
22-3218.03.  Presumptions  and  rebuttal  evi- 
dence. 

22-3218.04.  Penalties  for  violation. 

Subchapter  III.  Fraud;  Related  Offenses 

22-3221.  Fraud. 
22-3222.  Penalties  for  fraud. 
22-3223.  Credit  card  fraud. 
22-3224.  Fraudulent  registration. 
22-3224.01.  Jurisdiction. 

Subchapter  III-A.  Insurance  Fraud 

22-3225.01.  Definitions. 

22-3225.02.  Insurance  fraud  in  the  first  de- 
gree. 

22-3225.03.  Insurance  fraud  in  the  second  de- 
gree. 

22-3225. 03a.  Misdemeanor  insurance  fraud. 
22-3225.04.  Penalties. 
22-3225.05.  Restitution. 
22-3225.06.  Indemnity. 
22-3225.07.  Practitioners. 
22-3225.08.  Investigation  and  report  of  insur- 
ance fraud. 

22-3225.09.  Insurance  fraud  prevention  and 

detection. 
22-3225.10.  Regulations. 

22-3225.11.  Limited  law  enforcement  author- 
ity. 

22-3225.12.  Annual  anti-fraud  activity  report- 
ing requirement. 


Sec. 

22-3225.13.  Immunity. 

22-3225.14.  Prohibition  of  soHcitation. 

22-3225.15.  Jurisdiction. 

Subchapter  III-B.  Telephone  Fraud 

22-3226.01.  Definitions. 

22-3226.02.  Application  for  a  certificate  of  reg- 
istration of  telephone  solicitor. 

22-3226.03.  Surety  bond  requirements  for  tele- 
phone solicitors. 

22-3226.04.  Security  alternative  to  surety 
bonds. 

22-3226.05.  Exemptions. 

22-3226.06.  Unlawful  acts  and  practices. 

22-3226.07.  Deceptive  acts  and  practices  pro- 
hibited. 

22-3226.08.  Abusive   telemarketing   acts  or 

practices. 
22-3226.09.  Civil  penalties. 
22-3226.10.  Criminal  penalties. 
22-3226.11.  Private  right  of  action. 
22-3226.12.  Statute  of  limitations  period. 
22-3226.13.  Task  force  to  combat  fraud. 
22-3226.14.  Fraud  Prevention  Fund. 
22-3226.15.  General  disclosures. 

Subchapter  III-C.  Identity  Theft 

22-3227.01.  Definitions. 

22-3227.02.  Identity  theft. 

22-3227.03.  Penalties  for  identity  theft. 

22-3227.04.  Restitution. 

22-3227.05.  Correction  of  public  records. 

22-3227.06.  Jurisdiction. 

22-3227.07.  Limitations. 

22-3227.08.  Pohce  reports. 

Subchapter  IV.  Stolen  Property 

22-3231.  Trafficking  in  stolen  property. 

22-3232.  Receiving  stolen  property. 

22-3233.  Altering  or  removing  motor  vehicle 
identification  numbers. 

22-3234.  Altering  or  removing  bicycle  identifi- 
cation numbers. 

Subchapter  V.  Forgery 

22-3241.  Forgery. 

22-3242.  Penalties  for  forgery. 

Subchapter  VI.  Extortion 

22-3251.  Extortion. 
22-3252.  Blackmail. 
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Subchapter  1.  General  Provisions. 

§  22-3201.  Definitions. 

For  the  purposes  of  this  chapter,  the  term: 

(1)  "Appropriate"  means  to  take  or  make  use  of  without  authority  or  right. 

(2)  "Deprive"  means: 

(A)  To  withhold  property  or  cause  it  to  be  withheld  from  a  person 
permanently  or  for  so  extended  a  period  or  under  such  circumstances  as  to 
acquire  a  substantial  portion  of  its  value;  or 

(B)  To  dispose  of  the  property,  or  use  or  deal  with  the  property  so  as  to 
make  it  unlikely  that  the  owner  will  recover  it. 

(2A)  "Person"  means  an  individual  (whether  living  or  dead),  trust,  estate, 
fiduciary,  partnership,  company,  corporation,  association,  organization,  union, 
government  department,  agency,  or  instrumentality,  or  any  other  legal  entity. 

(3)  "Property"  means  anything  of  value.  The  term  "property"  includes,  but 
is  not  limited  to: 

(A)  Real  property,  including  things  growing  on,  affixed  to,  or  found  on 

land; 

(B)  Tangible  or  intangible  personal  property; 

(C)  Services; 

(D)  Credit; 

(E)  Debt;  and 

(F)  A  government-issued  license,  permit,  or  benefit. 

(4)  "Property  of  another"  means  any  property  in  which  a  government  or  a 
person  other  than  the  accused  has  an  interest  which  the  accused  is  not 
privileged  to  interfere  with  or  infringe  upon  without  consent,  regardless  of 
whether  the  accused  also  has  an  interest  in  that  property.  The  term  "property 
of  another"  includes  the  property  of  a  corporation  or  other  legal  entity 
established  pursuant  to  an  interstate  compact.  The  term  "property  of  another" 
does  not  include  any  property  in  the  possession  of  the  accused  as  to  which  any 
other  person  has  only  a  security  interest. 

(5)  "Services"  includes,  but  is  not  limited  to: 

(A)  Labor,  whether  professional  or  nonprofessional; 

(B)  The  use  of  vehicles  or  equipment; 

(C)  Transportation,  telecommunications,  energy,  water,  sanitation,  or 
other  public  utility  services,  whether  provided  by  a  private  or  governmental 
entity; 

(D)  The  suppl3dng  of  food,  beverage,  lodging,  or  other  accommodation  in 
hotels,  restaurants,  or  elsewhere; 

(E)  Admission  to  public  exhibitions  or  places  of  entertainment;  and 

(F)  Educational  and  hospital  services,  accommodations,  and  other  re- 
lated services. 

(6)  "Stolen  property"  includes  any  property  that  has  been  obtained  by 
conduct  previously  known  as  embezzlement. 

(7)  "Value"  with  respect  to  a  credit  card,  check,  or  other  written  instru- 
ment means  the  amount  of  money,  credit,  debt,  or  other  tangible  or  intangible 
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property  or  services  that  has  been  or  can  be  obtained  through  its  use,  or  the 
amount  promised  or  paid  by  the  credit  card,  check,  or  other  written  instru- 
ment. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  101,  29  DCR  3976;  Dec.  10,  2009,  D.C.  Law 
18-88,  §  214(a),  56  DCR  7413.) 


Cross  references.  —  Exploitation,  adult 
protective  services,  see  §  7-1901. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
3801. 

Effect  of  amendments.  —  D  C.  Law  18-88, 
added  par.  (2A);  in  par.  (3),  deleted  "and"  from 
the  end  of  subpar.  (B),  substituted  a  semicolon 
for  a  period  at  the  end  of  subpar.  (C),  and  added 
subpars.  (D)  to  (F);  and  added  par.  (7). 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  102(a)  of 
Crime  Bill  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-129,  June  2009,  56  DCR  5495). 


Legislative  history  of  Law  4-164.  —  Law 

4-164,  the  "District  of  Columbia  Theft  and 
White  Collar  Crimes  Act  of  1982,"  was  intro- 
duced in  Council  and  assigned  Bill  No.  4-133, 
which  was  referred  to  the  Committee  on  the 
Judiciary.  The  Bill  was  adopted  on  first, 
amended  first  and  second  readings  on  June  22, 
1982,  July  6,  1982,  and  July  20,  1982,  respec- 
tively. Signed  by  the  Mayor  on  August  4,  1982, 
it  was  assigned  Act  No.  4-238  and  transmitted 
to  both  Houses  of  Congress  for  its  review. 

Legislative  history  of  Law  18-88.  —  For 
Law  18-88,  see  notes  following  §  22-404. 


CASE  NOTES 


Analysis 

Attorney  discipline. 
Misappropriation  of  property. 
Ownership  and  possession  or  custody  of  prop- 
erty. 

Presumptions  and  burden  of  proof 

Attorney  discipline. 

Substantial  evidence  supported  finding  of 
Board  on  Professional  Responsibility  that  con- 
duct which  resulted  in  conviction  of  misde- 
meanor charge  of  taking  property  without  right 
did  not  involve  "moral  turpitude"  within  mean- 
ing of  disciplinary  rule  prohibiting  illegal  con- 
duct involving  moral  turpitude  that  reflects 
adversely  on  one's  fitness  to  practice  law.  Code 
of  Prof  Resp.,  DR1-102(A)(3);  D.C.  Code  1981, 
§  22-3801.  In  re  Kent,  467  A.2d  982,  1983  D.C. 
App.  LEXIS  503  (1983). 

Substantial  evidence  supported  finding  of 
Board  of  Professional  Responsibility  that  con- 
duct which  resulted  in  conviction  for  offense  of 
taking  property  without  right  involved  "dishon- 
esty" within  meaning  of  disciplinary  rule  which 
prohibits  engaging  in  conduct  involving  dishon- 
esty, fraud,  deceit,  or  misrepresentation.  Code 
of  Prof  Resp.,  DR1-102(A)(4);  D.C.  Code  1981, 
§  22-3801.  In  re  Kent,  467  A.2d  982,  1983  D.C. 
App.  LEXIS  503  (1983). 

Misappropriation  of  property. 

The  suggestion  that  misappropriated  electric 
current  is  not  within  the  definition  of  property 
would  surely  fly  in  the  face  of  an  unambiguous 
legislative  intention  to  interdict  wrongful  tak- 


ings of  anything  of  value.  United  States  v.  Gray, 
115  WLR  265  (Super.  Ct.  1987). 

Ownership  and  possession  or  custody  of 
property. 

The  unexplained  possession  of  recently  sto- 
len property  may  provide  the  basis  for  a  rea- 
sonable inference  that  the  possessor  actually 
stole  the  property.  Phillips  v.  United  States,  778 
A.2d  281,  2001  D.C.  App.  LEXIS  160  (2001). 

Trial  court's  finding  that  defendant  did  not 
"own"  merchandise,  so  as  to  be  guilty  of  shop- 
lifting, was  supported  by  testimony  of  security 
officer  that  other  party  had  informed  him  that 
defendant  had  shoplifted  gloves,  that  security 
officer  had  observed  defendant  set  off  security 
alarm  as  he  exited  from  department  store,  and 
that  merchandise  recovered  from  defendant's 
shoulder  bag  still  bore  store's  price  tags.  D.C. 
Code  1981,  §§  22-3801(4),  22-3813(a).  Alston  v. 
United  States,  509  A.2d  1129,  1986  D.C.  App. 
LEXIS  335  (1986). 

Presumptions  and  burden  of  proof. 

To  establish  defendant's  guilt  for  taking  prop- 
erty without  right,  the  Government  must  prove 
that  defendant  took  and  carried  away  property 
of  another  as  defined  in  applicable  statute  with- 
out right  to  do  so.  D.C.  Code  1981,  §§  22-3801, 
22-3816.  Jeffcoat  v.  United  States,  551  A.2d 
1301,  1988  D.C.  App.  LEXIS  220  (1988). 

Government  did  not  have  to  affirmatively 
prove,  in  accordance  with  District  of  Columbia 
statute  defining  "property  of  another,"  that 
gloves  which  defendant  took  were  merchandise 
in  which  department  store  had  more  than  se- 
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curity  interest  in  order  to  make  out  prima  facie     509  A.2d  1129,  1986  D.C.  App.  LEXIS  335 
case  of  shoplifting.  D.C.  Code  1981,  §§  22-  (1986). 
3801(4),  22-3813(a).  Alston  v.  United  States, 

§  22-3202.  Aggregation  of  amounts  received  to  determine 
grade  of  offense. 

Amounts  or  property  received  pursuant  to  a  single  scheme  or  systematic 
course  of  conduct  in  violation  of  §  22-3211  (Theft),  §  22-3221  (Fraud),  §  22- 
3223  (Credit  Card  Fraud),  §  22-3227.02  (Identity  Theft),  §  22-3231  (Traffick- 
ing in  Stolen  Property),  or  §  22-3232  (Receiving  Stolen  Property)  may  be 
aggregated  in  determining  the  grade  of  the  offense  and  the  sentence  for  the 
offense. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  102,  29  DCR  3976;  Aug.  2,  1983,  D.C.  Law 
5-24,  §  6,  30  DCR  3341;  Apr.  20,  2012,  D.C.  Law  19-120,  §  101(a),  58  DCR 
11235.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3802. 

Effect  of  amendments.  —  D  C.  Law  19-120 
rewrote  the  section,  which  formerly  read: 

"Amounts  received  pursuant  to  a  single 
scheme  or  systematic  course  of  conduct  in  vio- 
lation of  §  22-3211  (Theft),  §  22-3221  (Fraud), 
or  §  22-3223  (Credit  Card  Fraud)  may  be  ag- 
gregated in  determining  the  grade  of  the  of- 
fense and  the  sentence  for  the  offense,  except 
that  with  respect  to  credit  card  fraud  only 
amounts  received  within  a  consecutive  7-day 
period  may  be  aggregated." 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  101(a)  of 
Receiving  Stolen  Property  and  Public  Safety 
Amendments  Emergency  Amendment  Act  of 
2011  (D.C.  Act  19-261,  December  21,  2011,  58 
DCR  11232). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  101(a)  of  Receiving  Stolen  Property 


and  Public  Safety  Amendments  Congressional 
Review  Emergency  Amendment  Act  of  2012 
(D.C.  Act  19-326,  March  19,  2012,  59  DCR 
2384). 

Legislative  history  of  Law  4-164.  —  For 

legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3201. 

Legislative  history  of  Law  5-24.  —  Law 

5-24,  the  "Technical  and  Clarifying  Amend- 
ments Act  of  1983,"  was  introduced  in  Council 
and  assigned  Bill  No.  5-169,  which  was  referred 
to  the  Committee  of  the  Whole.  The  Bill  was 
adopted  on  first  and  second  readings  on  May 
10,  1983,  and  May  24,  1983,  respectively. 
Signed  by  the  Mayor  on  June  9,  1983,  it  was 
assigned  Act  No.  5-41  and  transmitted  to  both 
Houses  of  Congress  for  its  review. 

Legislative  history  of  Law  19-120.  —  For 
history  of  Law  19-120,  see  notes  under  §  22- 
2701. 


§  22-3203.  Consecutive  sentences. 

(a)  A  person  may  be  convicted  of  any  combination  of  theft,  identity  theft, 
fraud,  credit  card  fraud,  unauthorized  use  of  a  vehicle,  commercial  piracy,  and 
receiving  stolen  property  for  the  same  act  or  course  of  conduct;  provided,  that 
no  person  shall  be  consecutively  sentenced  for  any  such  combination  or 
combinations  that  arise  from  the  same  act  or  course  of  conduct. 

(b)  Convictions  arising  out  of  the  same  act  or  course  of  conduct  shall  be 
considered  as  one  conviction  for  purposes  of  any  application  of  repeat  offender 
sentencing  provisions. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  103,  29  DCR  3976;  June  3,  1997,  D.C.  Law 
11-275,  §  12(a),  44  DCR  1408;  Mar.  27,  2004,  D.C.  Law  15-106,  §  2(b),  50  DCR 
9809;  Dec.  10,  2009,  D.C.  Law  18-88,  §  214(b),  56  DCR  7413.) 
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Cross  references.  —  Commercial  piracy, 
see  §  22-3214. 

Fraud,  see  §  22-3221. 
Theft,  see  §  22-3811. 

Unauthorized  use  of  motor  vehicles,  see 
§  22-3215. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
3803. 

Effect  of  amendments.  —  D  C.  Law  15-106 
made  nonsubstantive  changes  in  pars.  (2)  and 
(3);  and  added  pars.  (4)  and  (5). 

D.C.  Law  18-88  rewrote  the  section. 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  2(b)  of 
Identity  Theft  Emergency  Amendment  Act  of 
2003  (D.C.  Act  15-285,  December  18,  2003,  51 
DCR  204). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  2(b)  of  Identity  Thief  Congressional 
Review  Emergency  Amendment  Act  of  2004 
(D.C.  Act  15-388,  March  18,  2004,  51  DCR 
3382). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  102(b)  of  Crime  Bill  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-129,  June 
29,  2009,  56  DCR  5495). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(b)  of  Omnibus  Public  Safety  and 
Justice  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-181,  August  6,  2009,  56  DCR 
6903). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(b)  of  Omnibus  Public  Safety  and 


Justice  Congressional  Review  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-227,  Oc- 
tober 21,  2009,  56  DCR  8668). 

Legislative  history  of  Law  4-164.  —  For 
legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3201. 

Legislative  history  of  Law  11-275.  —  Law 

11-275,  the  "Second  Criminal  Code  Technical 
Amendments  Act  of  1996,"  was  introduced  in 
Council  and  assigned  Bill  No.  11-909,  which 
was  referred  to  the  Committee  of  the  Whole. 
The  Bill  was  adopted  on  first  and  second  read- 
ings on  November  7,  1996,  and  December  3, 
1996,  respectively.  Signed  by  the  Mayor  on 
December  24,  1996,  it  was  assigned  Act  No. 
11-520  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  11-275  became 
effective  on  June  3,  1997. 

Legislative  history  of  Law  15-106.  —  Law 
15-106,  the  "Identity  Theft  Amendment  Act  of 
2003",  was  introduced  in  Council  and  assigned 
Bill  No.  15-36,  which  was  referred  to  the  Com- 
mittee on  the  Judiciary.  The  Bill  was  adopted 
on  first  and  second  readings  on  July  8,  2003, 
and  October  7,  2003,  respectively.  Signed  by  the 
Mayor  on  October  24,  2003,  it  was  assigned  Act 
No.  15-196  and  transmitted  to  both  Houses  of 
Congress  for  its  review.  D.C.  Law  15-106  be- 
came effective  on  March  27,  2004. 

Legislative  history  of  Law  18-88.  —  For 
Law  18-88,  see  notes  following  §  22-404. 


CASE  NOTES 


In  general. 

Conviction  for  both  fraud  and  theft  offenses 
and  imposition  of  concurrent  sentences  for  both 
did  not  violate  right  of  protection  against  dou- 
ble jeopardy  even  if  offenses  arose  from  same 
course  of  conduct,  where  Council  of  the  District 
of  Columbia  had  clearly  expressed  its  intention 
to  allow  such  convictions  and  punishments  for 
combined  acts  of  fraud  and  theft  through  enact- 
ment of  sentencing  statute.  Youssef  v.  United 
States,  27  A.3d  1202,  2011  D.C.  App.  LEXIS 
529  (2011). 


Defendant  can  properly  be  convicted  of  both 
unauthorized  use  of  vehicle  (UUV)  and  receiv- 
ing stolen  property  (RSP)  arising  out  of  same 
act  or  course  of  conduct,  even  though  State  is 
statutorily  precluded  from  consecutively  sen- 
tencing a  defendant  upon  convictions  for  RSP 
and  UUV  arising  out  of  same  act  or  course  of 
conduct.  D.C.  Code  1981,  §§  22-3803,  22-3815, 
22-3832,  23-112;  U.S.  Const.Amend.  5.  Byrd  v. 
United  States,  598  A.2d  386,  1991  D.C.  App. 
LEXIS  283  (1991). 


§  22-3204.  Case  referral. 

For  the  purposes  of  this  chapter,  in  cases  involving  more  than  one  jurisdic- 
tion, or  in  cases  where  more  than  one  District  of  Columbia  agency  is 
responsible  for  investigating  an  alleged  violation,  the  investigating  agency  to 
which  the  report  was  initially  made  may  refer  the  matter  to  another  investi- 
gating or  law  enforcement  agency  with  proper  jurisdiction. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  104,  as  added  Dec.  10,  2009,  D.C.  Law  18-88, 
§  214(c),  56  DCR  7413.) 
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Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  102(c)  of  Crime  Bill 
Emergency  Amendment  Act  of  2009  (D.C.  Act 
18-129,  June  29,  2009,  56  DCR  5495). 

For  temporary  (90  day)  addition,  see  §  214(c) 
of  Omnibus  Public  Safety  and  Justice  Emer- 
gency Amendment  Act  of  2009  (D.C.  Act  18-181, 
August  6,  2009,  56  DCR  6903). 


For  temporary  (90  day)  addition,  see  §  214(c) 
of  Omnibus  Public  Safety  and  Justice  Congres- 
sional Review  Emergency  Amendment  Act  of 
2009  (D.C.  Act  18-227,  October  21,  2009,  56 
DCR  8668). 

Legislative  history  of  Law  18-88.  —  For 
Law  18-88,  see  notes  following  §  22-404. 


Subchapter  11.  Theft;  Related  Offenses. 

§  22-3211.  Theft. 

(a)  For  the  purpose  of  this  section,  the  term  "wrongfully  obtains  or  uses" 
means:  (1)  taking  or  exercising  control  over  property;  (2)  making  an  unauthor- 
ized use,  disposition,  or  transfer  of  an  interest  in  or  possession  of  property;  or 
(3)  obtaining  property  by  trick,  false  pretense,  false  token,  tampering,  or 
deception.  The  term  "wrongfully  obtains  or  uses"  includes  conduct  previously 
known  as  larceny,  larceny  by  trick,  larceny  by  trust,  embezzlement,  and  false 
pretenses. 

(b)  A  person  commits  the  offense  of  theft  if  that  person  wrongfully  obtains  or 
uses  the  property  of  another  with  intent: 

(1)  To  deprive  the  other  of  a  right  to  the  property  or  a  benefit  of  the 
property;  or 

(2)  To  appropriate  the  property  to  his  or  her  own  use  or  to  the  use  of  a 
third  person. 

(c)  In  cases  in  which  the  theft  of  property  is  in  the  form  of  services,  proof 
that  a  person  obtained  services  that  he  or  she  knew  or  had  reason  to  believe 
were  available  to  him  or  her  only  for  compensation  and  that  he  or  she  departed 
from  the  place  where  the  services  were  obtained  knowing  or  having  reason  to 
believe  that  no  payment  had  been  made  for  the  services  rendered  in  circum- 
stances where  payment  is  ordinarily  made  immediately  upon  the  rendering  of 
the  services  or  prior  to  departure  from  the  place  where  the  services  are 
obtained,  shall  be  prima  facie  evidence  that  the  person  had  committed  the 
offense  of  theft. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  111,  29  DCR  3976.) 


Cross  references.  —  Consecutive  sentences 
for  theft  and  certain  other  crimes,  availability, 
see  §  22-3203. 

Enhanced  penalty  for  crimes  committed 
against  senior  citizen  victims,  see  §  22-3601. 

Forgery,  see  §  22-3241. 

Medicaid  Provider  Fraud  Prevention  Act, 
penalties  for  violation,  see  §  4-802. 

Merchant's  civil  recovery  for  criminal  con- 
duct, fraud,  theft  and  shoplifting  defined,  see 
§  27-101. 


Receiving  stolen  property,  see  §  22-3232. 

Trafficking  in  stolen  property,  see  §  22-3231. 

Section  references.  —  This  section  is  re- 
ferred to  in  §§  22-3202. 

Prior  Codifications.  --  1981  Ed.,  §  22- 
3811. 

Legislative  history  of  Law  4-164.  —  For 

legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3201. 
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CAS^:  NOTES 


Analysis 

Admissibility  of  evidence. 
Arguments  and  conduct  of  counsel. 
Arrest. 

Attorney  disciplinary  proceedings. 

Construction  with  other  statutes. 

Double  jeopardy. 

Examination  of  witnesses. 

Harmless  or  prejudicial  error. 

Indictment  or  information. 

Instructions. 

Insurance  coverage. 

Joint  or  separate  trial  of  charges. 

Jurisdiction. 

Lesser  included  offenses. 
Limitation  of  actions. 
Merger  of  offenses. 

Nature  and  elements  of  theft  offenses. 

Nature  and  elements  of  theft  by  false  pretens- 
es— In  general. 

— Acts  constituting  other  offense,  nature  and 
elements  of  theft  by  false  pretenses. 

— Degrees  of  offense,  nature  and  elements  of 
theft  offenses. 

— Different  offenses  in  same  transaction,  na- 
ture and  elements  of  theft  offenses. 

— False  pretenses  as  to  particular  subject-mat- 
ters, nature  and  elements  of  theft  by  false 
pretenses. 

— False  token,  nature  and  elements  of  theft  by 
false  pretenses. 

— Falsity  of  pretense  and  knowledge  thereof, 
nature  and  elements  of  theft  by  false  pre- 
tenses. 

— In  general. 

— Injury  from  fraud,  nature  and  elements  of 

theft  by  false  pretenses. 
— Intent,  nature  and  elements  of  theft  offenses. 
— Intent,  nature  and  elements  of  theft  by  false 

pretenses. 

— Nature  of  pretense,  nature  and  elements  of 
theft  by  false  pretenses. 

— Nature  of  property,  right,  or  benefit  obtained, 
nature  and  elements  of  theft  by  false  pre- 
tenses. 

— Obtaining  money  or  property  by  trick  or 
device  or  confidence  game,  nature  and  ele- 
ments of  theft  b. 

— Persons  who  may  rely  on  representations, 
nature  and  elements  of  theft  by  false  pre- 
tenses. 

— Property  subject  of  larceny,  nature  and  ele- 
ments of  theft  offenses. 

— Reliance  on  pretense  and  inducement  to  act, 
nature  and  elements  of  theft  by  false  pre- 
tenses. 

— Taking,  nature  and  elements  of  theft  of- 
fenses. 
Persons  liable. 
Pleas. 


Presumptions  and  burden  of  proof. 

— False  pretenses,  presumptions  and  burden  of 

proof. 
— In  general. 

Questions  of  law  and  fact. 
Review  and  disposition. 
Right  to  jury  trial. 
Searches  and  seizures. 
Validity 
Verdict. 

Weight  and  sufficiency  of  evidence. 

— Effect  of  possession  accompanied  by  other 

evidence,  weight  and  sufficiency  of  evidence. 
— Effect  of  possession  of  property  stolen,  weight 

and  sufficiency  of  evidence. 
— False  pretenses,  weight  and  sufficiency  of 

evidence. 

— Fraud,  weight  and  sufficiency  of  evidence. 

— Grade  or  degree  of  offense,  weight  and  suffi- 
ciency of  evidence. 

— Identity  of  defendant,  weight  and  sufficiency 
of  evidence. 

— In  general. 

— Intent,  weight  and  sufficiency  of  evidence. 

— Motor  vehicle  offenses,  weight  and  suffi- 
ciency of  evidence. 

— Value  of  property,  weight  and  sufficiency  of 
evidence. 

Admissibility  of  evidence. 

Testimony  of  police  officer  in  prosecution  for 
false  pretenses  was  admissible  where 
noncoercive  questioning  of  defendant  was  car- 
ried on  in  course  of  a  routine  police  investiga- 
tion prior  to  arrest,  or  the  establishment  of 
probable  cause  for  an  arrest,  and  police  had  not 
moved  from  investigation  into  possible  exis- 
tence of  a  crime  to  purposeful  investigation  of 
defendant.  D.C.  Code  1961,§  22-1301. 
Pennewell  v.  United  States,  353  F.2d  870,  1965 
U.S.  App.  LEXIS  4024  (C.A.D.C.  1965). 

Testimony  of  store  proprietor  that  defendant 
charged  with  larceny  of  woman's  wig  from  store 
had  inquired  on  day  prior  to  taking  of  wig  as  to 
possible  purchase  of  wig  for  use  in  dance  act 
was  competent  on  issue  of  defendant's  identifi- 
cation as  well  as  his  motive.  D.C.  Code  1961, 
§  22-2201.  Jackson  v.  United  States,  331  R2d 
816,  1964  U.S.  App.  LEXIS  5770  (C.A.D.C. 
1964). 

Where  defendant  obtained  delivery  of  two 
television  sets  by  misrepresenting  indebted- 
ness upon  automobile  given  security  of  the 
purchase  and  converted  such  sets  to  his  own 
use,  defendant  would  not  be  heard  to  contend 
that  seller,  who  had  relied  upon  defendant's 
misrepresentation,  could  not  show  true  situa- 
tion if  the  fraud  had  culminated  in  a  written 
instrument  at  variance  with  the  facts.  D.C. 
Code  1951,  §  22-1301.  Nelson  v.  U.S.,  227  F2d 
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21,  1955  U.S.  App.  LEXIS  3148  (C.A.D.C. 
1955). 

In  prosecution  of  one  who  presented  a  bad 
check  as  good  and  got  hotel  to  cash  it,  for 
obtaining  money  by  false  pretenses,  court  prop- 
erly admitted  in  evidence  some  13  other  bad 
checks  which  defendant  had  represented  as 
good,  and  for  which  he  got  cash  at  about  the 
same  time,  for  purpose  of  showing  fraudulent 
intent.  D.C.  Code  1940,  §  22-1301.  Green  v. 
U.S.,  188  F.2d  48,  1951  U.S.  App.  LEXIS  2965 
(C.A.D.C.  1951). 

A  trial  court  may  admit  a  statement  under 
the  excited-utterance  exception  to  the  hearsay 
rule  if  a  party  presenting  the  statement  estab- 
lishes the  existence  of  the  three  elements  of  (1) 
a  startling  event  that  causes  a  state  of  nervous 
excitement  or  physical  shock  in  the  declarant, 

(2)  a  declaration  made  within  a  sufficiently 
short  period  of  time  after  the  occurrence  to 
ensure  that  the  declarant  did  not  reflect  upon 
the  event  and  possibly  invent  a  statement,  and 

(3)  circumstances  that  in  their  totality  suggest 
spontaneity  and  sincerity  of  the  remark. 
Teasley  v  United  States,  899  A.2d  124,  2006 
D.C.  App.  LEXIS  219  (2006). 

Victim's  statements  during  two  telephone 
conversations  after  carjacking  were  admissible 
under  exception  to  hearsay  rule  for  excited 
utterances;  victim  placed  both  telephone  calls, 
which  were  made  to  911  and  his  children's 
grandmother,  within  one-half  hour  after  inci- 
dent, victim  spoke  in  excited  tone,  mumbled  to 
himself,  and  did  not  have  wherewithal  to  pro- 
vide vehicle's  license  plate  number  during  911 
call,  and  during  next  call,  according  to  grand- 
mother, victim  had  excited  tone  of  voice,  spoke 
very  fast,  and  uncharacteristically  used  profan- 
ity Teasley  V  United  States,  899  A.2d  124,  2006 
D.C.  App.  LEXIS  219  (2006). 

Statement  of  department  store  loss  preven- 
tion officer  while  observing  a  woman  remove 
handbags  on  closed  circuit  television  system, 
"that's  Theresa  Hallums,"  was  not  admissible 
under  the  excited  utterance  exception  to  the 
hearsay  rule,  in  trial  of  defendant  for  second 
degree  theft,  as  officer  presumably  was  accus- 
tomed to  watching  shoplifters  on  the  monitor 
and  was  not  in  the  requisite  state  of  nervous 
excitement  or  physical  shock.  Hallums  v. 
United  States,  841  A.2d  1270,  2004  D.C.  App. 
LEXIS  48  (2004). 

There  are  different  methods  of  proving  value 
in  prosecutions  for  theft  or  destruction  of  prop- 
erty exceeding  a  threshold  value,  and  no  one 
method  is  preferred  over  others.  Phillips  v. 
United  States,  778  A.2d  281,  2001  D.C.  App. 
LEXIS  160  (2001). 

Even  if  police  officer  lacked  probable  cause  to 
seize  articles  in  shopping  cart  pushed  by  defen- 
dant on  the  street,  defendant's  confessions  to 
burglary  after  his  return  to  police  station  seek- 
ing to  reclaim  the  seized  articles  were  properly 


not  suppressed  where  there  was  nothing  which 
compelled  defendant  to  return  and  confess  to 
the  police  after  seizure  of  the  contents  of  his 
shopping  cart,  there  was  no  evidence  that  de- 
fendant was  pressured,  harassed  or  subjected 
to  any  form  of  duress  before  he  made  his 
confession,  eight  days  passed  between  time  of 
the  seizure  of  the  goods  and  defendant's  confes- 
sion, police  officer's  action  in  seizing  the  goods 
did  not  indicate  an  obvious  purpose  to  coerce  or 
intimidate  defendant,  and  prosecution  would 
have  been  impossible  once  all  physical  evidence 
and  defendant's  incriminating  statements  were 
suppressed.  U.S.  Const.  Amend.  4.  Wilkerson  v. 
United  States,  432  A.2d  730,  1981  D.C.  App. 
LEXIS  316  (1981),  writ  of  certiorari  denied  by 
454  U.S.  1090,  102  S.  Ct.  654,  70  L.  Ed.  2d  628, 
1981  U.S.  LEXIS  4758,  50  U.S.L.W.  3447 
(1981). 

Where  specific  terms  of  check  with  which 
defendant  purchased  some  $79  worth  of  grocer- 
ies at  local  supermarket  while  knowing  he  had 
no  current  account  in  bank  upon  which  check 
was  drawn  were  not  material  in  prosecution  for 
obtaining  property  under  false  pretenses,  since 
false  representation  alleged  was  that  defendant 
had  an  account  at  the  bank  and  such  represen- 
tation was  obviously  implied  and  not  part  of 
instrument  itself,  best  evidence  rule  was  not 
applicable,  and  oral  testimony  concerning 
check  lost  by  government  prior  to  trial  was 
properly  considered  in  arriving  at  verdict.  D.C. 
Code  §  22-1301.  Henson  v.  United  States,  287 
A.2d  106,  1972  D.C.  App.  LEXIS  341  (1972). 

Arguments  and  conduct  of  counseL 

Inadvertent  remark  which  was  made  in  pros- 
ecutor's closing  argument  and  which  related  to 
lack  of  surprise  by  witness'  failure  to  identify 
defendant's  signature  in  view  of  defendant's 
prior  involvement  in  similar  cases  did  imper- 
missibly suggest  that  handwriting  analyst 
could  not  tie  signatures  to  defendant  because 
defendant  was  experienced  in  disguising  his 
hand  through  prior  involvement  with  similar 
cases.  18  U.S.C.  §  1341;  D.C.  Code  1973,§§  22- 
1301,  22-1401.  United  States  v  Coats,  652  F.2d 
1002,  1981  U.S.  App.  LEXIS  19259  (C.A.D.C. 
1981). 

No  legitimate  basis  existed  for  government's 
comment  on  defendant's  failure  to  call  missing 
witness  where,  in  prosecution  involving  false 
pretenses,  it  could  not  reasonably  be  supposed 
or  inferred  that  missing  witness  would  have 
supported  defendant's  account,  even  if  true, 
since  defendant's  contention  was  that  the  fraud 
was  committed  by  missing  witness  rather  than 
by  himself.  D.C.  Code  1961,  §  22-1301. 
Pennewell  v  United  States,  353  F.2d  870,  1965 
U.S.  App.  LEXIS  4024  (C.A.D.C.  1965). 

In  prosecution  for  false  pretenses,  trial  court 
did  not  err  when,  prior  to  opening  statement  of 
Assistant  United  States  Attorney,  and  at  his 
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request,  trial  court  instructed  counsel  of  defen- 
dant to  refrain  from  mentioning  that  facts  of 
transaction  involved  in  false  pretenses  trial 
had  previously  been  presented  to  grand  jury  as 
a  charge  of  forgery  and  that  the  grand  jury  had 
ignored  the  charge.  D.C.  Code  1951,  §  22-1301. 
Brommer  v.  U.S.,  157  A.2d  292,  1960  D.C.  App. 
LEXIS  158  (Cr.App.  1960). 

Arrest. 

Where  police  officer,  on  foot  patrol,  saw  a  bag 
of  trash  thrown  into  a  public  street  from  left 
front  window  of  automobile  standing  at  curb 
with  motor  running,  and  where  the  automo- 
bile's occupant,  after  being  approached  by  the 
officer  and  questioned  about  the  bag,  alighted 
from  the  automobile,  picked  up  the  bag  and  put 
it  back  inside  the  car,  it  could  not  be  said  that 
the  incident  was  over  and  that  it  was  unlawful 
for  the  officer  to  ask  the  occupant  to  produce  his 
operator's  permit  and  the  registration  card  for 
the  automobile,  which  inquiries  resulted  in 
discovery  that  the  occupant's  permit  had  been 
revoked  and,  later,  that  the  automobile  had 
been  stolen.  D.C.  Code  §§  22-2201,  22-2204, 
40-102(a),  40-104(a)(l),  (a)(1)(C),  40-301(c,  d). 
United  States  v.  Weston,  466  F.2d  435,  1972 
U.S.  App.  LEXIS  8038  (C.A.D.C.  1972). 

Probable  cause  for  arrest  existed  when  driver 
of  automobile,  who  started  to  drive  away  with- 
out his  lights  on,  was  stopped  by  police  and 
dome  light  showed  articles  in  automobile  which 
had  just  been  reported  stolen  from  another 
automobile  in  the  area  as  driver  got  out  to  show 
officers  his  registration  card,  and  such  probable 
cause  was  sufficient  to  support  search  and 
seizure  of  reportedly  stolen  articles.  D.C.  Code 
1951,  §§  22-2201,  22-2202;  Fed.Rules 
Crim.Proc.  rule  41(e),  18  U.S.C.  Campbell  v. 
U.S.,  289  F.2d  775,  1961  U.S.  App.  LEXIS  4962 
(C.A.D.C.  1961). 

Police  officers  who  saw  parked  automobile 
resting  on  its  axles  and  three  tires  scattered 
nearby  when  they  came  upon  scene  at  which 
two  security  officers  from  nearby  apartment 
building  had  stopped  defendant,  observed  by 
security  officers  walking  away  from  vicinity  of 
vehicle  carrying  jumper  cables  and  a  jack  plate, 
for  questioning  during  which  neighbor  called 
out  from  window  to  say  that  defendant  was  one 
of  the  men  who  had  been  "messing"  with 
stripped  vehicle  had  probable  cause  to  arrest 
for  petit  larceny  notwithstanding  arresting  of- 
ficers did  not  actually  see  defendant  remove  or 
carry  away  tires  from  vehicle.  D.C.  Code  §§  22- 
2201,  22-2202,  23-306(c).  United  States  v. 
Bynum,  283  A.2d  649,  1971  D.C.  App.  LEXIS 
226  (1971). 

Attorney  disciplinary  proceedings. 

Disbarment  of  attorney  was  warranted,  in 
attorney  disciplinary  case,  where  attorney  pled 
guilty  to  five  counts  of  theft,  two  counts  of 


fraud,  and  contempt  of  court  in  connection  with 
attorney's  conduct  in  swindling  a  series  of  land- 
lords and  prospective  tenants,  and  attorney's 
offenses  involved  moral  turpitude,  thus  war- 
ranting disbarment  under  statute.  In  re  Hall- 
mark, 998  A.2d  284,  2010  D.C.  App.  LEXIS  287 
(2010). 

Disbarment  was  proper  sanction  for  attor- 
ney's theft  of  fraternal  organization's  funds  and 
his  dishonest  and  deceitful  deposition  testi- 
mony in  lawsuit  that  he  filed  against  the  na- 
tional chapter  of  the  organization,  where  attor- 
ney reimbursed  the  funds  only  after  he  was 
caught,  subsequent  to  his  making  false  state- 
ments in  the  deposition  to  conceal  his  actions. 
In  re  Slattery,  767  A.2d  203,  2001  D.C.  App. 
LEXIS  23  (2001). 

For  purposes  of  determining  attorney  disci- 
pline, conviction  of  crime  of  false  pretenses 
constitutes  conviction  of  crime  involving  moral 
turpitude.  D.C.  Code  1981,  §§  ll-2503(a),  22- 
1301.  In  re  Anderson,  474  A.2d  145,  1984  D.C. 
App.  LEXIS  365  (1984). 

Convictions,  on  plea  of  guilty,  of  three  counts 
of  false  pretenses  warrants  disbarment.  D.C. 
Code  1981,  §§  ll-2503(a),  22-1301.  In  re  An- 
derson, 474  A.2d  145,  1984  D.C.  App.  LEXIS 
365  (1984). 

Construction  with  other  statutes. 

Within  context  of  statute  punishing  those 
who  make  unauthorized  use  of  vehicle,  as  op- 
posed to  statutory  scheme  concerning  titling 
and  registration,  there  is  not  sufficient  differ- 
ence between  moped  and  other  vehicles  known 
as  motorcycles,  to  warrant  disparate  treatment 
for  offenders  and  diminished  legal  protection 
for  legal  owners  of  such  vehicles,  and,  there- 
fore, moped  is  "motor  vehicle"  for  purposes  of 
unauthorized  use  of  vehicle  statute.  D.C.  Code 
§§  22-2204,  22-2204(c).  United  States  v. 
Stancil,  422  A.2d  1285,  1980  D.C.  App.  LEXIS 
398  (1980). 

Double  jeopardy. 

Where  during  investigation  on  charges  of 
mail  fraud  and  false  pretenses  defendant's 
premises  were  searched  and  marijuana  as  well 
as  items  defendant  had  reported  stolen  were 
discovered,  the  offenses  were  separate,  and 
double  jeopardy  clause  did  not  preclude  subse- 
quent prosecution  for  mail  fraud  and  false 
pretenses  concerning  allegedly  false  claims 
made  to  insurance  company,  following  prosecu- 
tion for  marijuana  possession.  U.S. 
Const.Amend.  5;  18  U.S.C.  §  1341;  D.C.  Code 
1981,  §§  22-1301,  33-502.  United  States  v. 
Turner,  573  R  Supp.  1104,  1983  U.S.  Dist. 
LEXIS  11866  (1983). 

In  prosecution  for  grand  larceny  and  unau- 
thorized use  of  a  motor  vehicle,  defendant 
waived  any  potential  double  jeopardy  claim 
where  he  failed  to  raise  the  issue  either  in  trial 
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court  or  on  his  brief  on  appeal,  and  since  no 
grave  injustice  was  likely  to  result  where  de- 
fendant was  sentenced  to  concurrent  sentences 
for  the  two  convictions.  D.C.  Code  1973,  §§  22- 
2201,  22-2204;  U.S.  Const.Amend.  5.  Wesley  v. 
United  States,  449  A.2d  282,  1982  D.C.  App. 
LEXIS  399  (1982). 

Examination  of  witnesses. 

Rule  authorizes  use  of  conviction  for  crime 
involving  dishonesty  or  false  statement  to  at- 
tack credibility  of  witness  regardless  of  possible 
prejudice  to  defendant.  Fed. Rules  Evid.Rule 
609(a)(2),  18  U.S.C.  United  States  v.  Coats,  652 
F.2d  1002,  1981  U.S.  App.  LEXIS  19259 
(C.A.D.C.  1981). 

Examination  of  record  failed  to  disclose  any 
abuse  of  discretion  with  respect  to  limitations 
placed  on  cross-examination  of  prosecution  wit- 
nesses by  defense  counsel  who  claimed  that  he 
was  prevented  from  testing  the  explanation 
given  by  the  witnesses  of  general  lending  pro- 
cedures by  eliciting  from  them  procedure  fol- 
lowed with  respect  to  the  17  transactions  listed 
in  indictment  charging  false  pretenses  in  view 
of  fact  that  nothing  in  record  showed  that 
defense  was  intimidated  from  further  inquiry 
into  the  specific  loan  transactions.  18  U.S.C. 
§  371;  D.C.  Code  §§  22-1301,  22-1401.  United 
States  V.  Stamp,  458  F.2d  759,  1971  U.S.  App. 
LEXIS  6547  (C.A.D.C.  1971),  writ  of  certiorari 
denied  by  406  U.S.  975,  92  S.  Ct.  2424,  32  L.  Ed. 
2d  675,  1972  U.S.  LEXIS  2406  (1972),  writ  of 
certiorari  denied  by  409  U.S.  842,  93  S.  Ct.  104, 
34  L.  Ed.  2d  81,  1972  U.S.  LEXIS  1258  (1972). 

Where  defendant's  prior  convictions  of  unau- 
thorized use  of  vehicle  and  petit  larceny  were 
introduced  in  evidence  on  his  own  direct  exam- 
ination in  effort  to  support  contention  that  he 
was  framed  with  respect  to  grand  larceny 
charge  by  one  of  government's  witnesses,  he 
could  not  successfully  complain  of  alleged  error 
in  permitting  him  to  be  impeached  by  prior 
convictions,  notwithstanding  decisions  stating 
that  the  offense  of  taking  property  without 
right  does  not  bear  on  credibility.  D.C.  Code 
§§  22-1201,  22-1801(b),  22-2201.  United  States 
V.  Lucas,  426  F.2d  663,  1970  U.S.  App.  LEXIS 
9918  (C.A.D.C.  1970). 

Harmless  or  prejudicial  error. 

Failure  of  court  to  clearly  charge  jury  that 
false  pretenses  and  conspiracy  statutes  pro- 
vided more  severe  penalty  when  value  of  prop- 
erty involved  exceeded  $100  was  not  prejudicial 
error  where  all  defendants  were  charged  with 
getting  or  conspiring  to  get  property  worth 
more  than  $100  and  were  sentenced  on  that 
basis,  where  government's  proof  of  value  was 
adequate  and  not  contested  and  where  there 
was  no  real  issue  as  to  value  and  no  request  for 
more  specific  instruction.  D.C.  Code  1961,  §  22- 
1301;  18  U.S.C.  §  371.  Cupo  v.  United  States, 


359  F.2d  990,  1966  U.S.  App.  LEXIS  6807 
(C.A.D.C.  1966),  writ  of  certiorari  denied  by  385 
U.S.  1013,  87  S.  Ct.  723,  17  L.  Ed.  2d  549,  1967 
U.S.  LEXIS  2672  (1967). 

Where  indictment  charged  embezzlement, 
false  pretense,  and  larceny  after  trust,  any 
confusion  which  might  have  existed  as  a  result 
of  the  prosecution  being  allowed  to  put  in  its 
case  before  making  an  election  was  dispelled  by 
election  at  end  of  Government's  case  and  by 
instructions  to  jury.  D.C.  Code  1940,  §§  22- 
1202,  22-1301,  22-2203.  Dobbins  v  U.S.,  157 
F.2d  257,  1946  U.S.  App.  LEXIS  2691  (1946). 

Any  error  in  admission  of  statement  of  de- 
partment store  loss  prevention  officer  while 
observing  a  woman  remove  handbags  on  closed 
circuit  television  system,  "that's  Theresa 
Hallums,"  was  harmless  in  trial  for  second 
degree  theft;  store  loss  prevention  manager 
also  identified  defendant  after  looking  at  video- 
tape. Hallums  v.  United  States,  841  A.2d  1270, 
2004  D.C.  App.  LEXIS  48  (2004). 

Defendant  in  second-degree  burglary  prose- 
cution could  not  have  been  prejudiced  by 
court's  response  to  jury's  question  that  aiding 
and  abetting  instruction  applied  to  second-de- 
gree burglary,  in  that  it  was  unnecessary  for 
jury  to  agree  on  whether  he  was  inside  shoe 
store;  one  who  aids  and  abets  principal  in 
committing  crime  is  charged  as  principal.  D.C. 
Code  1981,  §§  22-105,  22-1801(b).  Tyler  v. 
United  States,  495  A.2d  1180,  1985  D.C.  App. 
LEXIS  444  (1985). 

Where  information  charging  defendant  with 
false  pretenses  described  clearly  date  of  act 
alleged,  named  victim  and  cited  appropriate 
statutes,  defendant  could,  by  motion,  have  had 
charge  reworded  at  any  time  before  verdict, 
nothing  in  record  indicated  that  defendant's 
defense  suffered  through  any  misunderstand- 
ing of  the  information,  and  all  of  elements 
necessary  to  show  violation  of  false  pretenses 
statute  were  proven  to  satisfaction  of  jury,  error 
in  information  describing  as  nonnegotiable 
check  that  actually  was  negotiable,  in  the  ab- 
sence of  an  objection  prior  to  appeal,  was  not  so 
prejudicial  an  error  as  to  require  reversal.  D.C. 
Code  §  22-1301;  D.C.  Code  SCR,  Criminal  Rule 
7(e).  Clemons  v.  United  States,  400  A.2d  1048, 
1979  D.C.  App.  LEXIS  344  (1979). 

Indictment  or  information. 

False  pretenses  counts,  which  did  not  refer  to 
specific  allegations  of  misrepresentation  con- 
tained in  wire  fraud  count,  which  did  not  say 
anything  about  defendant's  representations 
concerning  qualifications  of  his  corporations  to 
do  home  improvement  work,  and  which  only 
alleged  that  defendant  falsely  represented  his 
intention  through  such  corporations  to  perform 
home  improvement  work  contracted  for,  failed 
to  state  an  offense.  D.C.  Code  §  22-1301. 
United  States  v.  Fulcher,  626  F.2d  985,  1980 
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U.S.  App.  LEXIS  19661  (C.A.D.C.  1980),  writ  of 
certiorari  denied  by  449  U.S.  839,  101  S.  Ct. 
116,  66  L.  Ed.  2d  46,  1980  U.S.  LEXIS  2840,  49 
U.S.L.W.  3247  (1980). 

Absent  any  allegation  whatsoever  in  indict- 
ment, which  charged  the  obtaining  of  some- 
thing of  value  by  false  pretenses  with  intent  to 
defraud,  as  to  what  the  false  pretenses  were, 
the  indictment  was  fatally  defective  and  should 
have  been  dismissed  upon  timely  objection;  the 
United  States  Attorney  was  not  vested  with 
authority  to  insert  allegations  as  to  the  partic- 
ular false  pretenses  used  through  response  to 
bill  of  particulars.  Fed. Rules  Crim.Proc.  rules 
7(f),  12(b)(2),  18  U.S.C.;  D.C.  Code  §  22- 
1301(a).  United  States  v.  Nance,  533  F.2d  699, 
1976  U.S.  App.  LEXIS  12339  (C.A.D.C.  1976). 

In  prosecution  for  grand  larceny,  government 
had  to  introduce  probative  evidence  of  each  and 
every  element  of  crime  charged,  including 
value  of  property  which  was  taken  and  failure 
to  offer  such  proof  would  be  fatal  to  govern- 
ment's case.  D.C.  Code  §  22-2201.  United 
States  V.  Thweatt,  433  F.2d  1226,  1970  U.S. 
App.  LEXIS  8425  (C.A.D.C.  1970). 

When  there  is  a  possibility  of  convicting  the 
defendant  of  either  grand  or  petit  larceny,  of- 
fenses which  carry  significantly  different  pen- 
alties and  which  are  distinguished  solely  by 
value  of  property  taken,  it  is  essential  that 
government  introduce  evidence  of  that  value  in 
order  to  give  jury  a  firm  basis  upon  which  it  can 
render  a  verdict.  D.C.  Code  §  22-2201.  United 
States  V.  Thweatt,  433  F.2d  1226,  1970  U.S. 
App.  LEXIS  8425  (C.A.D.C.  1970). 

Court's  failure  to  order  severance  was  not 
abuse  of  discretion  as  to  defendants  who  did  not 
raise  joinder  issue  in  that  defendants  were  not 
seriously  prejudiced.  Fed. Rules  Crim.Proc. 
rules  8(a,  b),  12(b)(2),  14,  52(b),  18  U.S.C.;  D.C. 
Code  1961,  §  22-1301;  18  U.S.C.  §  371.  Cupo  v. 
United  States,  359  F.2d  990,  1966  U.S.  App. 
LEXIS  6807  (C.A.D.C.  1966),  writ  of  certiorari 
denied  by  385  U.S.  1013,  87  S.  Ct.  723, 17  L.  Ed. 
2d  549,  1967  U.S.  LEXIS  2672  (1967). 

Under  larceny  indictment  under  District  of 
Columbia  statute,  charging  that  defendant  had 
taken  union  property  which  had  been  entrusted 
to  victim,  it  was  not  necessary  to  show  that 
money  was  received  from  union,  but  rather  that 
money  was  that  of  union  and  that  it  had  been 
entrusted  to  victim.  D.C.  Code  1961,  §  22-2201. 
Levin  v.  United  States,  338  F.2d  265,  1964  U.S. 
App.  LEXIS  4853  (C.A.D.C.  1964),  writ  of  cer- 
tiorari denied  by  379  U.S.  999,  85  S.  Ct.  719,  13 
L.  Ed.  2d  701,  1965  U.S.  LEXIS  1914  (1965). 

Where  indictment  charged  embezzlement, 
false  pretense,  and  larceny  after  trust,  defen- 
dant's motion  that  Government  be  required  to 
elect  to  place  its  case  on  one  of  the  three  crimes 
charged  before  putting  in  evidence  was  ad- 
dressed to  discretion  of  trial  court  and  its  denial 
of  motion  was  not  an  abuse  of  discretion.  D.C. 


Code  1940,  §§  22-1202,  22-1301,  22-2203.  Dob- 
bins V.  U.S.,  157  F.2d  257,  1946  U.S.  App. 
LEXIS  2691  (1946). 

An  indictment  charging  defendant  in  one 
count  with  forgery  and  in  second  count  with 
uttering  same  forged  letter  was  not  demurrable 
on  ground  that  it  was  "repugnant".  D.C.  Code 
1940,  §§  22-1301,  22-1401.  U.S.  v.  Briggs,  54 
F.Supp.  731,  1944  U.S.  Dist.  LEXIS  2485 
(D.D.C1944). 

Guilty  plea  to  first-degree  theft,  rather  than 
first-degree  burglary,  with  respect  to  one 
charged  incident  did  not  amount  to  a  construc- 
tive amendment  of  indictment,  but  rather  an 
amendment  of  government's  plea  offer,  where 
charge  to  which  defendant  was  allowed  to  plead 
guilty  was  already  contained  in  indictment. 
Johnson  v.  United  States,  812  A.2d  234,  2002 
D.C.  App.  LEXIS  721  (2002),  writ  of  certiorari 
denied  by  538  U.S.  1045, 123  S.  Ct.  2098,  155  L. 
Ed.  2d  1082,  2003  U.S.  LEXIS  3888,  71 
U.S.L.W.  3722  (2003). 

Joinder  of  counts  concerning  second-degree 
burglary,  grand  larceny,  and  attempted  bur- 
glary, was  not  improper.  D.C.  Code  §§  22-103, 
22-1801(b),  22-2201;  D.C.  Code  SCR,  Criminal 
Rule  8(a).  Coleman  v.  United  States,  298  A.2d 
40,  1972  D.C.  App.  LEXIS  303  (1972),  writ  of 
certiorari  denied  by  413  U.S.  921,  93  S.  Ct. 
3070,  37  L.  Ed.  2d  1043,  1973  U.S.  LEXIS  1990 
(1973). 

In  larceny  cases.  Government  must  prove 
each  and  every  element  of  crime  charged,  in- 
cluding value  of  property  taken.  D.C.  Code 
§  22-2201.  Boone  v.  United  States,  296  A.2d 
449,  1972  D.C.  App.  LEXIS  274  (1972). 

Instructions. 

Defendant's  requested  instructions  on  his 
"good  faith"  defense  to  charges  of  wire  fraud 
and  false  pretenses,  crimes  that  required  proof 
of  intent  to  defraud,  were  sufficiently  covered 
by  trial  court's  instructions  emphasizing  gov- 
ernment's burden  of  proving  element  of  specific 
intent  beyond  reasonable  doubt.  18  U.S.C. 
§  1343;  D.C.  Code  1973,  §  22-1301.  United 
States  V.  Gambler,  662  F.2d  834,  1981  U.S.  App. 
LEXIS  18562  (C.A.D.C.  1981). 

Defendant's  requested  instructions  on  his 
"good  faith"  defense  to  charges  of  wire  fraud 
and  false  pretenses,  crimes  that  required  proof 
of  intent  to  defraud,  were  sufficiently  covered 
by  trial  court's  instructions  emphasizing  gov- 
ernment's burden  of  proving  element  of  specific 
intent  beyond  reasonable  doubt.  18  U.S.C. 
§  1343;  D.C.  Code  1973,  §  22-1301.  United 
States  V.  Gambler,  662  F2d  834,  1981  U.S.  App. 
LEXIS  18562  (C.A.D.C.  1981). 

In  grand  larceny  prosecution  in  which  it 
appeared  that  defendant  was  found  in  posses- 
sion of  certain  contents  of  recently  stolen  travel 
bag,  instruction  on  rule  that  guilt  of  theft  may 
be  inferred  from  possession  of  recently  stolen 
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property,  otherwise  accurate,  was  not  rendered 
insufficient  by  failure  to  explicitly  inform  jury 
that  theft  of  entire  bag  and  its  contents  by 
defendant  could  be  inferred  only  if  it  were 
proved  beyond  reasonable  doubt  that  all  were 
stolen  at  the  same  time,  where  it  was  abso- 
lutely clear  that  all  the  items  were  taken  by  a 
single  act,  while  owner's  attention  was  only 
momentarily  diverted.  D.C.  Code  §  22-2201. 
United  States  v.  Coggins,  433  F.2d  1357,  1970 
U.S.  App.  LEXIS  7455  (C.A.D.C.  1970). 

Refusal  to  charge,  in  prosecution  for  false 
pretenses,  on  lesser  included  offense  of  passing 
bad  check  was  not  error  where  defense  testi- 
mony disclosed  something  had  been  obtained 
for  value  and  that  defrauded  party  had  placed 
reliance  on  defendant's  check.  D.C.  Code  1961, 
§§  22-1301,  22-1410.  Ciullo  v  United  States, 
325  F.2d  227,  1963  U.S.  App.  LEXIS  3861 
(C.A.D.C.  1963). 

In  prosecution  for  obtaining  goods  by  false 
pretenses,  court  was  not  bound  to  adopt  defen- 
dant's theory  of  the  case.  D.C.  Code  1951, 
§  22-1301.  Nelson  v  U.S.,  227  F.2d  21,  1955 
U.S.  App.  LEXIS  3148  (C.A.D.C.  1955). 

In  prosecution  for  obtaining  goods  by  false 
pretenses,  instruction,  which  enumerated  ele- 
ments of  the  crime,  which  were  to  be  proven 
beyond  a  reasonable  doubt,  was,  under  District 
of  Columbia  law,  correct  and  adequate  for  jury's 
guidance.  D.C.  Code  1951,  §  22-1301.  Nelson  v 
U.S.,  227  F.2d  21,  1955  U.S.  App.  LEXIS  3148 
(C.A.D.C.  1955). 

In  prosecution  for  grand  larceny,  defendant's 
general  request,  made  prior  to  rendition  of 
charge,  that  court  charge  that  if  prosecuting 
witness  gave  defendant  money  intending  that 
he  be  able  to  pass  title  to  it,  there  was  no 
larceny,  was  an  incorrect  statement  of  law.  D.C. 
Code  1940,  §  22-2201.  Graham  v.  U.S.,  187 
F2d  87,  1950  U.S.  App.  LEXIS  2345  (C.A.D.C. 
1950). 

Trial  court  properly  refused  to  instruct  jury 
on  larceny  as  lesser  included  offense  of  robbery, 
where  defendant's  conduct  would  have  consti- 
tuted robbery  even  under  his  version  of  facts  in 
which  he  only  decided  to  take  victim's  property 
after  fatally  stabbing  him.  D.C.  Code  1981, 
§  22-2901.  Ulmer  v  United  States,  649  A.2d 
295,  1994  D.C.  App.  LEXIS  197  (1994). 

In  prosecution  for  petit  larceny,  trial  court 
did  not  abuse  its  discretion  in  den5dng  defen- 
dant's request  for  additional  instruction  which 
he  urged  would  help  jury  delineate  subject 
matter  of  instant  larceny  from  other  property 
mentioned  in  course  of  trial.  D.C.  Code  1973, 
§  22-2202.  McEachin  v  United  States,  432 
A.2d  1212,  1981  D.C.  App.  LEXIS  312  (1981). 

In  prosecution  for  obtaining  money  from  com- 
plaining witness  by  falsely  representing  to  him 
that  certain  repairs  had  been  made  and  certain 
parts  replaced  in  his  automobile,  instruction 
that  jury  could  find  that  defendants  had  guilty 


knowledge  if  they  found  that  they  made  false 
representations  as  to  repairs  recklessly  and  not 
caring  whether  the  representations  were  true 
or  false,  was  improper,  in  view  of  fact  subjective 
knowledge  is  necessary  for  criminal  responsi- 
bility for  a  false  representation,  rather  than  a 
mere  reckless  disregard  of  the  facts.  D.C.  Code 
1951,  §  22-1301.  Avant  v  U.S.,  154  A.2d  354, 
1959  D.C.  App.  LEXIS  295  (Cr.App.  1959). 

Insurance  coverage. 

Where  insured  entered  into  agreement  to  sell 
insured  automobile  to  third  person  for  certain 
sum,  and  insured  accepted  a  check,  and  third 
person  departed  with  possession  and  title  to 
automobile,  and  thereafter  insured  discovered 
that  check  was  fraudulent,  taking  of  automo- 
bile by  third  person  was  by  "false  pretenses" 
and  not  by  "theft"  within  meaning  of  policy 
insuring  against  "theft"  of  automobile.  D.C. 
Code  1951,  §  22-1301.  Great  Am.  Indem.  Co.  v 
Yoder,  131  A.2d  401,  1957  D.C.  App.  LEXIS  224 
(Cr.App.  1957). 

Joint  or  separate  trial  of  charges. 

Federal  rule  of  criminal  procedure  allowed 
joinder  of  one  count  charging  larceny  after  trust 
and  four  other  counts,  including  two  counts  of 
larceny  after  trust,  one  count  of  wire  fraud  and 
one  count  of  false  pretenses,  and  district  court 
did  not  abuse  its  discretion  in  denying  motion 
for  severance,  where  evidence  would  have  been 
mutually  admissible  in  separate  trials.  18 
U.S.C.  §  1343;  D.C.  Code  1973,  §§  22-1301, 
22-2203;  Fed.R.Cr.Proc.  Rules  8(a),  14,  18 
U.S.C.  United  States  v  Gambler,  662  F.2d  834, 
1981  U.S.  App.  LEXIS  18562  (C.A.D.C.  1981). 

Offense  of  carrying  dangerous  weapon  could 
be  tried  with  burglary  and  robbery  charges, 
where  proof  of  the  robberies  and  burglaries 
included  substantially  all  of  the  proof  of  the 
weapons  charge;  although  crimes  were  not  sim- 
ilar, they  were  sufficiently  connected  to  warrant 
joinder.  Criminal  Rules  8,  8(a);  D.C.  Code  1981, 
§§  22-1801(a,  b),  22-2101,  22-2901,  22-3209, 
22-3811,  22-3812(a),  22-3901.  Coleman  v 
United  States,  619  A.2d  40,  1993  D.C.  App. 
LEXIS  6  (1993). 

Jurisdiction. 

Where  District  of  Columbia  police  officer  was 
charged  with  obstruction  of  justice  under  fed- 
eral statute  and  with  tampering  with  evidence 
and  theft  in  violation  of  the  District  of  Colum- 
bia Code,  and  the  federal  charge  was  dismissed, 
it  would  not  be  appropriate  for  United  States 
District  Court  for  the  District  of  Columbia  to 
retain  jurisdiction  over  the  local  offenses,  even 
if  it  had  discretion  to  do  so,  in  that  no  matters 
of  legitimate  federal  concern  remained.  18 
U.S.C.  §  1503;  D.C.  Code  1981,  §§  22-723,  22- 
3811,  22-3812.  United  States  v  Smith,  729  F. 
Supp.  1380, 1990  U.S.  Dist.  LEXIS  1092  (1990). 
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Defendant's  use  of  Maryland  victim's  motor 
vehicle  occurred  in  District  of  Columbia,  within 
meaning  of  statutes  governing  theft  and  unau- 
thorized use  of  motor  vehicle,  as  required  for 
superior  court  to  have  subject  matter  jurisdic- 
tion to  prosecute  offense;  although  defendant 
took  possession  of  victim's  car  in  Maryland, 
police  officers  stopped  and  arrested  defendant 
while  he  was  using  victim's  car  without  her 
permission  within  District  of  Columbia.  Dobyns 
V.  United  States,  30  A.3d  155,  2011  D.C.  App. 
LEXIS  614  (2011). 

Criminal  provisions  of  District  of  Columbia 
Code  apply  to  all  property  owned  by  United 
States  in  District  unless  such  property  is  ex- 
pressly exempt  from  coverage  by  Congress. 
U.S.  Const.  Art.  1,  §  8,  cl.  17;  D.C.  Code  1973, 
§  4-120.  McEachin  v.  United  States,  432  A.2d 
1212,  1981  D.C.  App.  LEXIS  312  (1981). 

District  of  Columbia  Superior  Court  had  ju- 
risdiction over  violations  of  District  criminal 
statutes  committed  on  Air  Force  base  located 
within  District,  even  though  Air  Force  base  was 
federally  owned  and  defendant  could  have  been 
prosecuted  for  violations  of  federal  statutes. 
U.S.  Const.  Art.  1,  §  8,  cl.  17;  D.C.  Code  1973, 
§  ll-923(b)(l).  McEachin  v.  United  States,  432 
A.2d  1212,  1981  D.C.  App.  LEXIS  312  (1981). 

Lesser  included  offenses. 

Larceny  is  a  necessarily  included  offense  of 
robbery.  D.C.  Code  §§  22-2201,  22-2901. 
Walker  v.  United  States,  418  F2d  1116,  1969 
U.S.  App.  LEXIS  12640  (C.A.D.C.  1969). 

Defendant  could  not  be  convicted  of  both 
theft  and  receipt  of  stolen  goods  with  respect  to 
the  same  property;  thus,  conviction  for  second- 
degree  theft  required  acquittal  on  charge  of 
receiving  stolen  property.  Cannon  v.  United 
States,  838  A.2d  293,  2003  D.C.  App.  LEXIS 
712  (2003). 

Taking  property  without  right  is  a  lesser 
included  offense  of  robbery  inasmuch  as  lar- 
ceny is  a  lesser  included  offense  of  robbery  and 
taking  property  without  right  is  a  lesser  in- 
cluded offense  of  larceny.  D.C.  Code  1981, 
§§  22-2901,  22-3811,  22-3812,  22-3816.  Sim- 
mons V.  United  States,  554  A.2d  1167,  1989 
D.C.  App.  LEXIS  36  (1989). 

Because  receiving  stolen  property  is  lesser 
included  offense  of  theft,  defendant  cannot  be 
convicted  of  both  theft  and  receipt  of  stolen 
goods  with  respect  to  same  property.  D.C.  Code 
1981,  §§  22-3811,  22-3812(a,  b),  22-3832(a), 
(c)(2).  Roberts  v.  United  States,  508  A.2d  110, 
1986  D.C.  App.  LEXIS  318  (1986). 

Limitation  of  actions. 

Statute  of  limitations  did  not  run  during 
absence  from  the  District  of  Columbia  of  defen- 
dant charged  with  obtaining  money  by  false 
pretenses  in  the  District  of  Columbia  even  if  he 
did  not  leave  the  District  of  Columbia  to  avoid 


prosecution.  D.C.  Code  1940,  §  22-1301.  Green 
V.  U.S.,  188  F2d  48, 1951  U.S.  App.  LEXIS  2965 
(C.A.D.C.  1951). 

Merger  of  offenses. 

Defendant's  conviction  of  uttering  did  not 
merge  with  his  conviction  of  attempted  second- 
degree  theft,  where  each  offense  required  proof 
of  element  not  required  by  the  other;  uttering 
required  proof  that  defendant  "issue  [d],  au- 
thenticate [d],  transfer  [red],  publish  [ed],  s[old], 
deliver[ed],  transmit  [ted],  present[ed],  dis- 
play [ed],  use[d],  or  certif[ied]  [a  forged  written 
instrument,]"  while  attempted  second-degree 
theft  required  proof  that  defendant  acted  with 
intent  "[t]o  deprive  [victim]  of  a  right  to  the 
property  or  a  benefit  of  the  property"  or  "[t]o 
appropriate  the  property  to  his  own  use  or  to 
the  use  of  a  third  person."  Boyd  v.  United 
States,  870  A.2d  70,  2005  D.C.  App.  LEXIS  40 
(2005). 

Defendant's  conviction  for  unauthorized  use 
of  motor  vehicle  did  not  merge  with  his  robbery 
conviction,  and  his  theft  conviction  did  not 
merge  with  burglary  conviction,  where  each 
conviction  required  a  different  element  of  proof. 
D.C.  Code  1981,  §§  22-1801(b),  22-2901,  22- 
3811,  22-3812(b),  22-3815.  Matthews  v.  United 
States,  629  A.2d  1185,  1993  D.C.  App.  LEXIS 
179  (1993). 

Since  offense  of  attempted  false  pretenses  is 
identical  to  offense  of  unemployment  compen- 
sation fraud,  the  doctrine  of  merger  was  appli- 
cable on  conviction  of  false  pretenses  and  un- 
employment compensation  fraud  and,  hence, 
conviction  of  unemployment  compensation 
fraud  was  required  to  be  vacated.  D.C.  Code 
§§  22-103,  22-1301(a),  46-319(a).  Lewis  v. 
United  States,  389  A.2d  306,  1978  D.C.  App. 
LEXIS  486  (1978). 

Nature  and  elements  of  theft  offenses. 

Nature  and  elements  of  theft  by  false  pre- 
tenses— In  generaL 

Five  elements  of  crime  of  false  pretenses  are: 
false  representation,  knowledge  of  falsity,  in- 
tent to  defraud,  reliance  by  the  defrauded 
party,  and  obtaining  something  of  value.  D.C. 
Code  1961,  §  22-1301.  Ciullo  v.  United  States, 
325  F2d  227,  1963  U.S.  App.  LEXIS  3861 
(C.A.D.C.  1963). 

District  of  Columbia  false  pretenses  statute 
protects  against  an  individual's  obtaining  any 
service  or  anything  of  value  through  false  or 
fraudulent  means.  D.C.  Code  1981,  §  22-1301. 
United  States  v.  Turner,  573  F.  Supp.  1104, 
1983  U.S.  Dist.  LEXIS  11866  (1983). 

Elements  of  false  pretenses  are  false  repre- 
sentation, knowledge  of  falsity,  specific  intent 
to  defraud,  reliance  by  victim,  and  obtaining  of 
valuable  property  D.C.  Code  §  22-1301.  dem- 
ons V  United  States,  400  A.2d  1048,  1979  D.C. 
App.  LEXIS  344  (1979). 
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Elements  of  crime  of  false  pretenses  are  a 
false  representation,  knowledge  of  its  falsity,  an 
intent  to  defraud,  reliance  on  the  misrepresen- 
tation by  defrauded  party,  and  the  obtaining  of 
something  of  value.  D.C.  Code  §§  22-103,  22- 
1301.  Marganella  v.  United  States,  268  A.2d 
803,  1970  D.C.  App.  LEXIS  331  (App.  1970). 

Elements  of  false  pretenses  are  false  repre- 
sentation, knowledge  of  falsity,  intent  to  de- 
fraud, reliance  by  defrauded  party,  and  obtain- 
ing something  of  value.  D.C.  Code  1961,  §  22- 
1301.  Willgoos  V.  United  States,  228  A.2d  635, 
1967  D.C.  App.  LEXIS  150  (App.  1967). 

—  Acts  constituting  other  ofifense,  nature 

and  elements  of  theft  by  false  pre- 
tenses. 

Environmental  group  failed  to  establish  that 
it  suffered  any  harm  as  result  of  alleged  viola- 
tions of  federal  wire  fraud  statute  by  chemical 
company,  public  relations  firm,  and  member  of 
private  security  firm  in  connection  with  their 
alleged  infiltration  of  another  organization  to 
defraud  it  of  confidential  information,  and  thus 
alleged  wire  fraud  could  not  serve  as  predicate 
acts  in  group's  action  against  company  and 
firms  under  Racketeer  Influenced  and  Corrupt 
Organizations  Act  (RICO),  even  though  de- 
frauded organization  worked  with  group  in 
campaign  against  company,  where  group  did 
not  claim  that  its  own  confidential  information 
or  communications  were  stolen.  Greenpeace, 
Inc.  V.  Dow  Chem.  Co.,  808  F.Supp.2d  262,  2011 
U.S.  Dist.  LEXIS  101428  (2011). 

Where  one  gives  up  possession  of  chattel  to 
another  who  converts  it  to  his  own  use,  wrong- 
doer commits  a  trespass,  and  taking  is  by 
"larceny",  but  where  one,  though  induced  by 
fraud  or  trick,  actually  intends  that  title  shall 
pass  to  wrongdoer,  crime  is  that  of  "false  pre- 
tenses". D.C.  Code  1951,  §  22-1301.  Great  Am. 
Indem.  Co.  v.  Yoder,  131  A.2d  401,  1957  D.C. 
App.  LEXIS  224  (Cr.App.  1957). 

—  Degrees  of  offense,  nature  and  elements 

of  theft  offenses. 

Although  the  proof  requirement  for  theft  in 
the  first  degree  that  the  value  of  the  property 
obtained  was  $250  or  more  appears  in  a  penalty 
statute,  and  not  in  the  definition  of  theft,  the 
issue  of  value  distinguishing  first  degree  or 
felony  theft  from  second  degree  or  misde- 
meanor theft  implicates  an  element  of  the  of- 
fense and  must  be  submitted  to  the  trier  of  fact. 
Foreman  v.  United  States,  988  A.2d  505,  2010 
D.C.  App.  LEXIS  31  (2010). 

Main  difference  between  former  offense  of 
grand  larceny,  and  offense  of  first-degree  theft 
which  superseded  it  by  enactment  of  the  Theft 
and  White  Collar  Crimes  Act  of  1982,  is  that 
grand  larceny  was  defined  as  felonious  taking 
of  property  of  the  amount  or  value  of  $100  or 
upward,  whereas  first-degree  theft  is  theft  of 


property  of  value  of  $250  or  more;  definition  of 
theft  also  includes  conduct  previously  charac- 
terized as  embezzlement,  false  pretenses,  and 
larceny  after  trust.  D.C.  Code  1981,  §§  22-403, 
22-3811(a),  22-3812(a);  §  22-2201  (repealed). 
Eldridge  v.  United  States,  492  A.2d  879,  1985 
D.C.  App.  LEXIS  392  (1985). 

In  first-degree  theft  cases,  "value"  means  fair 
market  value  of  property.  D.C.  Code  1981, 
§§  22-403,  22-3811(a),  22-3812(a);  §  22-2201 
(repealed).  Eldridge  v.  United  States,  492  A.2d 
879,  1985  D.C.  App.  LEXIS  392  (1985). 

—  Different  offenses  in  same  transaction, 

nature  and  elements  of  theft  offenses. 

Defendant  was  properly  subject  to  three  sep- 
arate convictions  for  second-degree  burglary 
where  he  made  three  separate  entries  into 
home  following  initial  entry  in  order  to  remove 
and  sell  items,  even  though  he  had  obtained 
complete  control  over  the  home  by  murdering 
its  occupants.  D.C.  Code  1981,  §  22-1801(b). 
Byrd  v.  United  States,  618  A.2d  596,  1992  D.C. 
App.  LEXIS  353  (1992). 

Where  same  act  constitutes  both  federal  of- 
fense and  state  offense  under  police  power, 
state  may  prosecute;  mere  existence  of  similar 
federal  statute  does  not  prevent  prosecution 
under  local  law  for  same  offense.  McEachin  v. 
United  States,  432  A.2d  1212,  1981  D.C.  App. 
LEXIS  312  (1981). 

—  False  pretenses  as  to  particular  subject- 

matters,  nature  and  elements  of  theft 
by  false  pretenses. 

Statute  prescribing  fine  of  not  more  than 
$100  or  imprisonment  not  more  than  60  days  or 
both  for  making  a  false  statement  or  represen- 
tation to  obtain  an  increase  in  a  benefit  or 
payment  provided  in  Unemployment  Compen- 
sation Act  is  not  the  exclusive  criminal  sanction 
for  unemployment  compensation  fraud;  prose- 
cution may  also  be  had  under  general  false 
pretenses  statute.  D.C.  Code§§  22-1301,  46- 
319(a).  Lewis  v.  United  States,  389  A.2d  306, 
1978  D.C.  App.  LEXIS  486  (1978). 

—  False  token,  nature  and  elements  of 

theft  by  false  pretenses. 

Uniform  Commercial  Code  definitions  of  ne- 
gotiable instructions  and  of  holders  in  due 
course  were  irrelevant  to  issue  of  defendant's 
criminal  liability  for  false  pretenses  based  upon 
defendant's  negotiation  of  check,  payment  of 
which  had  been  stopped.  D.C.  Code  §§  22-1301, 
28:3-104.  demons  v.  United  States,  400  A.2d 
1048,  1979  D.C.  App.  LEXIS  344  (1979). 

—  Falsity  of  pretense  and  knowledge 
thereof,  nature  and  elements  of  theft 
by  false  pretenses. 

Knowledge  of  falsity  of  statements  is  essen- 
tial element  of  offense  of  defrauding  by  false 
pretenses.  D.C.  Code  1951,  §  22-1301.  U.S.  v. 
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Avant,  275  F.2d  650,  1960  U.S.  App.  LEXIS 
4934  (C.A.D.C.  1960). 

—  In  general. 

While  "larceny"  remains  an  offense  against 
possession,  "robbery"  is  basically  a  crime 
against  the  person.  D.C.  Code  §§  22-2201,  22- 
2901.  United  States  v.  Dixon,  469  F.2d  940, 
1972  U.S.  App.  LEXIS  7038  (C.A.D.C.  1972). 

Under  theft  statute,  the  fact  that  the  posses- 
sion was  brief  or  that  the  goods  never  left  the 
store  is  immaterial.  Price  v.  United  States,  985 
A.2d  434,  2009  D.C.  App.  LEXIS  641  (2009). 

Defendant's  admission  at  guilty  plea  hearing 
that  he  took  more  than  $1,000  from  victim's 
bank  account  with  her  ATM  card,  without  her 
permission,  and  with  the  intent  to  deprive  her 
permanently  of  the  money,  satisfied  all  ele- 
ments of  first-degree  theft.  Johnson  v.  United 
States,  812  A.2d  234,  2002  D.C.  App.  LEXIS 
721  (2002),  writ  of  certiorari  denied  by  538  U.S. 
1045,  123  S.  Ct.  2098,  155  L.  Ed.  2d  1082,  2003 
U.S.  LEXIS  3888,  71  U.S.L.W.  3722  (2003). 

The  theft  statute,  by  its  plain  language,  pro- 
scribes in  the  alternative  that  a  person  commits 
a  theft  by  either  wrongfully  obtaining  or  wrong- 
fully using  the  property  of  another  with  the 
intent  to  deprive  that  person  of  the  benefit.  In 
re  D.D.,  775  A.2d  1096,  2001  D.C.  App.  LEXIS 
136  (2001). 

—  Injury  from  fraud,  nature  and  elements 

of  theft  by  false  pretenses. 

Defendant  could  be  convicted  of  violating 
District  of  Columbia  false  pretenses  statute 
and  federal  mail  and  wire  fraud  statutes  for 
participating  in  scheme  to  have  adverse  infor- 
mation deleted  from  and  fictitious  favorable 
information  added  to  computerized  credit  files 
of  individuals  who  had  difficulty  obtaining 
credit,  enabling  those  persons  to  obtain  loans  to 
purchase  automobiles  or  other  items,  even  if 
applicants  intended  to  repay  loans  and  even  if 
security  interest  was  retained  in  goods  sold.  18 
U.S.C.  §§  1341,  1343;  D.C.  Code  §  22-1301. 
United  States  v  Alston,  609  F.2d  531,  1979  U.S. 
App.  LEXIS  11025  (C.A.D.C.  1979),  writ  of 
certiorari  denied  by  445  U.S.  918,  100  S.  Ct. 
1281,  63  L.  Ed.  2d  603,  1980  U.S.  LEXIS  1064 
(1980). 

Although  hotels  cashing  checks  for  defendant 
who  had  insufficient  funds  did  not  suffer  even- 
tual loss  because  they  were  reimbursed  by 
issuer  of  credit  card  presented  by  defendant, 
defendant  was  still  guilty  of  crime  of  obtaining 
money  by  false  pretenses  in  cashing  checks 
which  issuer  had  no  reason  to  suppose  would  be 
honored,  since  offense  was  not  purged  by  sub- 
sequent restoration  or  repayment.  D.C.  Code 
1951,  §  22-1301.  Gilmore  v  U.S.,  273  F.2d  79, 
1959  U.S.  App.  LEXIS  2917  (C.A.D.C.  1959). 

Under  District  of  Columbia  law  in  determin- 
ing whether  defendant  was  guilty  of  having 


obtained  goods  by  false  pretenses,  fact  that 
automobile,  which  defendant  had  given  in  se- 
curity for  purchase  of  two  television  sets,  and 
which  defendant  represented  as  being  paid  for 
except  for  one  $55  payment  then  not  due,  had 
equity  of  roughly  five  times  value  of  the  televi- 
sion sets  was  immaterial.  D.C.  Code  1951, 
§  22-1301.  Nelson  v  U.S.,  227  F.2d  21,  1955 
U.S.  App.  LEXIS  3148  (C.A.D.C.  1955). 

Fact  that  party  who  cashed  check  upon  which 
payment  had  been  stopped,  as  holder  in  due 
course,  with  ultimate  recovery  rights  through 
legal  action,  suffered  no  pecuniary  loss  by  rely- 
ing upon  defendant  was  no  defense  to  defen- 
dant's criminal  liability  for  false  pretenses. 
D.C.  Code  §  22-1301.  Clemons  v  United 
States,  400  A.2d  1048,  1979  D.C.  App.  LEXIS 
344  (1979). 

—  Intent,  nature  and  elements  of  theft 

offenses. 

Because  the  offense  of  theft  requires  a  show- 
ing of  specific  intent,  the  government  must  also 
prove  that  the  aider  and  abettor  himself  had 
the  requisite  intent.  Price  v.  United  States,  985 
A.2d  434,  2009  D.C.  App.  LEXIS  641  (2009). 

In  order  to  support  conviction  of  burglary, 
intent  to  commit  any  criminal  offense  must  be 
present  at  time  of  entry.  (Per  Ferren,  J.,  with 
one  Judge  concurring  in  the  result  and  one 
Judge  dissenting.)  D.C.  Code  1973,  §  22- 
1801(b).  Parker  v  United  States,  449  A.2d 
1076,  1982  D.C.  App.  LEXIS  414  (1982). 

Defendant,  who  towed  bus  with  valid  tags 
without  authorization  to  remove  vehicle  from 
housing  authority  parking  lot,  who  used  forged 
authority  from  housing  authority  to  sell  vehicle 
to  used  car  dealer,  and  who,  after  rightful 
owner  learned  of  such  sale  and  contacted  used 
car  dealer,  repurchased  vehicle  and  took  it  to 
shredder  at  junkyard,  had  necessary  felonious 
intent  to  sustain  his  conviction  for  grand  lar- 
ceny D.C.  Code  §  22-2201.  Fogle  v  United 
States,  336  A.2d  833,  1975  D.C.  App.  LEXIS 
369  (1975). 

—  Intent,  nature  and  elements  of  theft  by 

false  pretenses. 

No  one  can  be  permitted  to  say,  in  regard  to 
his  own  statements  upon  a  material  fact,  that 
he  did  not  expect  to  be  believed,  and  if  such 
statements  are  knowingly  false  and  wilfully 
made,  fact  that  they  are  material  is  proof  of  an 
attempted  fraud,  since  materiality,  in  eye  of 
law,  consists  in  their  tendency  to  influence 
conduct  of  party  who  has  interest  in  them  and 
to  whom  they  are  addressed.  D.C.  Code  1951, 
§  22-1301.  Nelson  v  U.S.,  227  F2d  21,  1955 
U.S.  App.  LEXIS  3148  (C.A.D.C.  1955). 

Wrongful  acts,  which  are  knowingly  or  inten- 
tionally committed,  cannot  be  justified  or  ex- 
cused on  ground  of  innocent  intent,  since  color 
of  act  determines  complexion  of  intent.  D.C. 
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Code  1951,  §  22-1301.  Nelson  v.  U.S.,  227  F.2d 
21,  1955  U.S.  App.  LEXIS  3148  (C.A.D.C. 
1955). 

—  Nature  of  pretense,  nature  and  ele- 
ments of  theft  by  false  pretenses. 

A  false  representation  of  present  intention  to 
perform  in  the  future  is  not  enough  to  support 
conviction  of  false  pretenses  because  it  does  not 
relate  to  present  or  past  existing  fact.  D.C. 
Code  §  22-1301.  United  States  v.  Fulcher,  626 
F.2d  985,  1980  U.S.  App.  LEXIS  19661 
(C.A.D.C.  1980),  writ  of  certiorari  denied  by  449 
U.S.  839,  101  S.  Ct.  116,  66  L.  Ed.  2d  46,  1980 
U.S.  LEXIS  2840,  49  U.S.L.W.  3247  (1980). 

Embassy  employee  who,  with  intent  to  steal, 
represented  to  superiors  that  money  was 
needed  for  embassy's  cash  account  and  thus 
procured  their  signatures  to  checks,  the  pro- 
ceeds of  which  he  kept  for  himself,  falsifying 
entries  in  cash  journal  to  cloak  transaction,  was 
guilty  of  false  pretenses  and  grand  larceny, 
under  District  of  Columbia  law.  D.C.  Code 
1951,  §§  22-1301,  22-2201.  Skantze  v.  U.S.,  288 
F2d  416,  1961  U.S.  App.  LEXIS  5256  (C.A.D.C. 
1961). 

A  false  pretense,  under  statute  punishing  one 
who  obtains  money  by  false  pretenses,  must 
relate  to  a  past  event  or  existing  fact,  and  any 
representation  with  regard  to  a  future  transac- 
tion is  excluded.  D.C.  Code  1940,  §  22-1301. 
Chaplin  V.  U.S.,  157  R2d  697,  1946  U.S.  App. 
LEXIS  3820  (1946). 

A  liquor  dealer  who  borrowed  money  on  rep- 
resentations that  he  would  use  it  to  purchase 
liquor  tax  stamps,  and  that  he  would  repay  the 
money,  but  who  used  only  a  small  portion  to 
purchase  stamps  and  failed  to  return  the 
money  so  advanced,  was  not  guilty  under  stat- 
ute of  obtaining  money  by  "false  pretenses," 
since  the  representations  did  not  relate  to  a 
present  or  past  existing  fact.  D.C.  Code  1940, 
§  22-1301.  Chaplin  v.  U.S.,  157  R2d  697,  1946 
U.S.  App.  LEXIS  3820  (1946). 

When  theft  charge  is  based  on  deception 
rather  than  false  pretenses,  statutory  term 
"deception"  may  include  misrepresentation  as 
to  the  future,  as  well  as  misrepresentation  as  to 
a  past  or  existing  fact.  D.C.  Code  1981,  §  22- 
3811(a,  b).  Cash  v.  United  States,  700  A.2d 
1208,  1997  D.C.  App.  LEXIS  225  (1997). 

Presentation  of  pay  check  for  cash  by  defen- 
dant, who  had  already  cashed  replacement 
check  representing  pay  due  for  same  period, 
was  an  implied  representation  of  check's  valid- 
ity and  of  defendant's  ability  to  assign  right  to 
present  it  for  payment.  D.C.  Code  §  22-1301. 
Clemons  v.  United  States,  400  A.2d  1048,  1979 
D.C.  App.  LEXIS  344  (1979). 

Unauthorized  use  of  a  credit  card  may  be  a 
violation  of  false  pretenses  statute  providing  all 
elements  of  false  pretenses  are  proven.  D.C. 
Code  §  22-1301.  Hymes  v.  United  States,  260 


A.2d  679,  1970  D.C.  App.  LEXIS  192  (App. 
1970). 

—  Nature  of  property,  right,  or  benefit 

obtained,  nature  and  elements  of  theft 
by  false  pretenses. 

In  determining  whether,  under  District  of 
Columbia  law,  defendants  had  committed  an 
offense  by  violating  code  provision  that  who- 
ever by  any  false  pretense,  with  intent  to  de- 
fraud, obtains  from  any  person,  anything  of 
value  is  guilty,  fact,  if  true,  that  chattel  mort- 
gage to  two  television  sets,  which  were  pur- 
chased after  defendant  made  misrepresenta- 
tion as  to  indebtedness  on  automobile  given  as 
security  for  the  purchase,  would  have  to  be 
construed  as  conditional  sales  contract,  which 
would  preclude  defendant  from  having  received 
title  to  them,  was  irrelevant.  D.C.  Code  1951, 
§  22-1301.  Nelson  v.  U.S.,  227  R2d  21,  1955 
U.S.  App.  LEXIS  3148  (C.A.D.C.  1955). 

—  Obtaining  money  or  property  by  trick 

or  device  or  confidence  game,  nature 
and  elements  of  theft  b. 

Since  the  "three-card  monte"  statute  deals 
with  gambling,  it  is  not  a  proper  vehicle  for 
prosecuting  other  forms  of  fraud  or  deceit.  D.C. 
Code  §§  22-1301,  22-1506,  22-2201  to  22-2203. 
United  States  v.  Brown,  309  A.2d  256,  1973 
D.C.  App.  LEXIS  345  (1973). 

—  Persons  who  may  rely  on  representa- 

tions, nature  and  elements  of  theft  by 
false  pretenses. 

Defendant  could  be  convicted  of  false  pre- 
tenses based  on  statements  which  he  made  to  a 
third  party  other  than  the  victim;  where  auto- 
mobile dealership  sales  manager  told  a  person 
in  the  District  of  Columbia  Department  of  Con- 
sumer Protection  that  the  automobile  which 
the  buyer  wished  to  return  could  not  be  sold  as 
new  and  that  it  had  depreciated  $500  and  that 
he  thus  would  require  $500  to  take  automobile 
back  and  where  the  sales  manager  knew  and 
intended  that  those  statements  would  be  con- 
veyed to  the  buyer  and  where  he  intended  that 
they  would  induce  buyer  to  pay  him  $500  to 
take  the  automobile  back,  and  where  the  auto- 
mobile could  be,  and  in  fact  was,  resold  as  a 
new  automobile,  sales  manager  could  be  con- 
victed of  false  pretenses.  D.C.  Code  §  22-1301. 
Bolet  V.  United  States,  417  A.2d  386,  1980  D.C. 
App.  LEXIS  319  (1980). 

—  Property  subject  of  larceny,  nature  and 

elements  of  theft  offenses. 

Under  District  of  Columbia  statute,  gist  of 
larceny  is  felonious  taking  and  carrying  away 
of  anything  of  value,  and  ownership  of  property 
does  not  matter.  D.C.  Code  1961,  §  22-2201. 
Levin  v.  United  States,  338  F2d  265,  1964  U.S. 
App.  LEXIS  4853  (C.A.D.C.  1964),  writ  of  cer- 
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tiorari  denied  by  379  U.S.  999,  85  S.  Ct.  719„13 
L.  Ed.  2d  701,  1965  U.S.  LEXIS  1914  (1965). 

"Personalty,"  in  context  of  charge  of  first- 
degree  theft  to  which  defendant  entered  guilty 
plea,  included  money  taken  from  bank  account 
by  unlawful  use  of  victim's  ATM  card.  Johnson 
V.  United  States,  812  A.2d  234,  2002  D.C.  App. 
LEXIS  721  (2002),  writ  of  certiorari  denied  by 
538  U.S.  1045,  123  S.  Ct.  2098,  155  L.  Ed.  2d 
1082,  2003  U.S.  LEXIS  3888,  71  U.S.L.W.  3722 
(2003). 

Because  bank  owned  money  in  individual 
depositors'  accounts,  defendant  was  properly 
charged  with  theft  from  bank  instead  of  theft 
from  individual  customers.  D.C.  Code  1981, 
§§  22-3811,  22-3812(a,  b).  Roberts  v.  United 
States,  508  A.2d  110,  1986  D.C.  App.  LEXIS 
318  (1986). 

—  Reliance  on  pretense  and  inducement 

to  act,  nature  and  elements  of  theft  by 
false  pretenses. 

Under  false  pretenses  statute,  it  must  be 
shown  that  alleged  fraud  would  not  have  been 
accomplished  but  for  misrepresentations  made. 
D.C.  Code  1961,  §  22-1301.  Ciullo  v.  United 
States,  325  F.2d  227,  1963  U.S.  App.  LEXIS 
3861  (C.A.D.C.  1963). 

In  order  to  sustain  a  conviction  for  obtaining 
money  by  false  pretenses  in  cashing  checks 
which  issuer  had  no  reason  to  suppose  would  be 
honored,  law  merely  demands  that  the  belief 
that  checks  were  good  be  a  contributing  influ- 
ence sufficient  to  turn  the  scale,  or  that  the 
alleged  fraud  would  not  have  been  accom- 
plished except  for  misrepresentations  made. 
D.C.  Code  1951,  §  22-1301.  Gilmore  v.  U.S., 
273  F.2d  79,  1959  U.S.  App.  LEXIS  2917 
(C.A.D.C.  1959). 

Where  a  false  pretense  charge  stems  from 
unauthorized  use  of  a  credit  card,  it  is  not 
necessarily  significant  that  the  card  was  pre- 
sented immediately  after  rather  than  just  prior 
to  receipt  of  goods  in  what  is  virtually  a  simul- 
taneous change.  D.C.  Code  1981,  §§  22-103, 
22-1301.  Blackledge  v.  United  States,  447  A.2d 
46,  1982  D.C.  App.  LEXIS  381  (1982). 

An  initial  implicit  false  promise  of  lawful 
payment  coupled  with  presentation  of  stolen 
credit  card,  which  occurred  in  a  single  and 
continuous  transaction,  can  support  a  convic- 
tion for  false  pretenses  or  attempted  false  pre- 
tenses provided  that  together  they  induce  or 
would  have  induced  victim  to  surrender  title  to 
the  property.  D.C.  Code  1981,  §§  22-103,  22- 
1301.  Blackledge  v.  United  States,  447  A.2d  46, 
1982  D.C.  App.  LEXIS  381  (1982). 

—  Taking,  nature  and  elements  of  theft 

offenses. 

One  element  of  crime  of  "larceny"  is  that 
accused  took  the  property  and  carried  it  away, 
not  that  he  was  at  some  time  in  the  vicinity  of 


the  property.  D.C.  Code  1961,  §  22-2201.  Hiet 
V.  United  States,  365  F.2d  504,  1966  U.S.  App. 
LEXIS  5742  (C.A.D.C.  1966). 

One  who  obtains  money  from  another  upon 
representation  that  he  will  perform  certain 
service  therewith  for  the  latter,  intending  at 
the  time  to  convert  the  money,  and  actually 
converting  it,  to  his  own  use,  is  guilty  of  larceny. 
D.C.  Code  1951,  §  22-2201.  Skantze  v.  U.S., 
288  F.2d  416,  1961  U.S.  App.  LEXIS  5256 
(C.A.D.C.  1961). 

Where  the  victim  was  induced  by  artifice  to 
part  with  possession  of  property  but  clearly  did 
not  intend  to  pass  title,  subsequent  conversion 
by  the  swindlers  completed  the  crime  of  larceny 
by  trick.  D.C.  Code  1951,  §  22-2201.  Ballard  v. 
U.S.,  237  F2d  582,  1956  U.S.  App.  LEXIS  2940 
(C.A.D.C.  1956). 

Under  the  statute  making  it  a  crime  to  felo- 
niously take  and  carry  away  anything  of  the 
value  of  $50  or  upwards,  one  who  obtains 
money  from  another  upon  representation  that 
he  will  perform  certain  services  therewith  for 
the  latter  intending  at  the  time  to  convert  the 
money  and  actually  converting  it  to  his  own  use 
is  guilty  of  larceny.  D.C.  Code  1940,  §  22-2201. 
Graham  v.  U.S.,  187  F.2d  87,  1950  U.S.  App. 
LEXIS  2345  (C.A.D.C.  1950). 

Police  officer  wrongfully  obtained  arrestee's 
cellular  telephone  and  committed  second-de- 
gree theft,  when  he  took  it  from  arrestee's  car 
after  parking  it  in  front  of  arrestee's  house; 
even  if  the  officer  had  a  right  to  conduct  an 
inventory  search,  he  initiated  the  search  with 
the  wrongful  purpose  of  stealing  the  arrestee's 
property.  Cannon  v.  United  States,  838  A.2d 
293,  2003  D.C.  App.  LEXIS  712  (2003). 

One  who  obtains  property  or  money  of  value 
of  $100  or  more  from  another  upon  representa- 
tion that  he  will  perform  certain  services  for  the 
latter,  intending  at  the  time  to  convert  money 
or  property,  and  actually  converting  it  to  his 
own  use,  is  guilty  of  larceny.  D.C.  Code  §  22- 
2201.  Fowler  v.  United  States,  374  A.2d  856, 
1977  D.C.  App.  LEXIS  451  (1977). 

Persons  liable. 

Defendant  who  aided  and  abetted  the  taking 
of  an  automobile  and  other  property  within  the 
District  of  Columbia  was  liable  as  a  principal. 
D.C.  Code  1951,  §§  22-105,  22-2201,  22-2204; 
18  U.S.C.  §  2.  Williams  v.  U.S.,  215  F2d  35, 
1954  U.S.  App.  LEXIS  2807  (C.A.D.C.  1954). 

Evidence  was  sufficient  to  support  conviction 
for  theft  of  polyurethane  even  though  product 
never  left  the  home  improvement  store;  evi- 
dence showed  that  defendant,  while  working  in 
concert  with  another  individual,  removed  the 
product  from  the  shelf,  placed  product  in  a 
shopping  cart,  and  handed  the  cart  off  to  an- 
other individual  who  proceeded  to  customer 
service  area  and  attempted  to  return  the  prod- 
uct in  exchange  for  store  credit.  Price  v.  United 
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States,  985  A.2d  434,  2009  D.C.  App.  LEXIS 
641  (2009). 

Pleas. 

Defendant  intentionally  and  voluntarily 
waived  right  to  trial,  prior  to  guilty  pleas  on 
charges  of  first-degree  theft  and  destruction  of 
property,  where  trial  judge  carefully  and  re- 
peatedly advised  defendant  of  his  rights  to  trial 
by  jury,  to  confront  witnesses,  to  testify  or  not  to 
testify,  and  his  appeal  rights  if  convicted,  and 
record  .was  devoid  of  any  hint  that  defendant 
wanted  any  trial  at  all,  let  alone  a  jury  trial. 
D.C.  Code  1981,  §§  22-403,  22-3811,  22- 
3812(a).  Terrell  v.  United  States,  721  A.2d  957, 
1998  D.C.  App.  LEXIS  225  (1998). 

Presumptions  and  burden  of  proof. 

—  False  pretenses,  presumptions  and  bur- 

den of  proof. 

Conviction  under  District  of  Columbia  false 
pretenses  statute  requires  proof  of  false  repre- 
sentation, knowledge  of  falsity,  intent  to  de- 
fraud, reliance  by  defrauded  party,  and  obtain- 
ing something  of  value  as  result  of  false 
representation.  D.C.  Code  §  22-1301.  United 
States  V.  Alston,  609  F.2d  531,  1979  U.S.  App. 
LEXIS  11025  (C.A.D.C.  1979),  writ  of  certiorari 
denied  by  445  U.S.  918,  100  S.  Ct.  1281,  63  L. 
Ed.  2d  603,  1980  U.S.  LEXIS  1064  (1980). 

Intention  to  injure  or  defraud  is  presumed 
when  unlawful  act,  which  results  in  loss  or 
injury  is  proved  to  have  been  knowingly  com- 
mitted because  intent  is  presumed  and  inferred 
from  the  result  of  such  act.  D.C.  Code  1951, 
§  22-1301.  Nelson  v.  U.S.,  227  F.2d  21,  1955 
U.S.  App.  LEXIS  3148  (C.A.D.C.  1955). 

Where  defendants  misrepresented  indebted- 
ness on  automobile  given  in  security  for  pur- 
chase of  television  sets,  requisite  intent  to  de- 
fraud was  presumed  and  did  not  have  to  be 
proved  in  absence  of  countervailing  evidence. 
D.C.  Code  1951,  §  22-1301.  Nelson  v.  U.S.,  227 
F.2d  21,  1955  U.S.  App.  LEXIS  3148  (C.A.D.C. 
1955). 

To  convict  for  crime  of  false  pretenses,  gov- 
ernment must  prove  that  defendant  made  a 
false  representation  with  knowledge  of  its  fal- 
sity and  an  intent  to  defraud,  that  defrauded 
party  relied  on  the  misrepresentation,  and  that 
defendant  obtained  title  to  something  of  value 
as  result  of  the  misrepresentation.  D.C.  Code 
1981,  §§  22-103,  22-1301.  Blackledge  v.  United 
States,  447  A.2d  46,  1982  D.C.  App.  LEXIS  381 
(1982). 

—  In  general. 

Trial  court  did  not  impermissibly  shift  bur- 
den of  proof  onto  defendant  by  discrediting 
defense  witness's  testimony,  in  prosecution  for 
theft;  specifically,  in  finding  that  the  evidence 
proved  defendant's  guilt  beyond  a  reasonable 
doubt,  the  trial  judge  did  not  rely  on  negative 


inferences  drawn  from  witness's  plausible  tes- 
timony to  supply  a  necessary  element  of  the 
offense  of  theft,  and  the  burden  of  proof  re- 
mained with  the  government  at  all  times.  Price 
V.  United  States,  985  A.2d  434,  2009  D.C.  App. 
LEXIS  641  (2009). 

To  convict  a  defendant  of  second-degree  theft, 
the  government  needs  to  prove:  (1)  that  he 
wrongfully  obtained  the  property  of  another,  (2) 
that  at  the  time  he  obtained  it,  he  specifically 
intended  either  to  deprive  the  other  of  a  right  to 
the  property  or  a  benefit  of  the  property  or  to 
take  or  make  use  of  the  property  for  himself 
without  authority  or  right,  and  (3)  that  the 
property  had  some  value.  Van  Buren  Peery  v. 
United  States,  849  A.2d  999,  2004  D.C.  App. 
LEXIS  229  (2004). 

Conviction  for  second-degree  theft  requires 
proof  that  (1)  defendant  wrongfully  obtained 
the  property  of  another,  (2)  he  specifically  in- 
tended, at  the  time  he  obtained  it,  either  to 
deprive  the  owner  of  a  right  to  the  property  or  a 
benefit  of  the  property  or  to  take  or  make  use  of 
the  property  for  himself  without  authority  or 
right,  and  (3)  the  property  had  some  value. 
Cannon  v.  United  States,  838  A.2d  293,  2003 
D.C.  App.  LEXIS  712  (2003). 

In  cases  in  which  the  value  of  stolen  property 
is  in  issue,  the  government  must  present  evi- 
dence of  an  item's  value  at  the  time  of  the  theft 
sufficient  to  eliminate  the  possibility  of  the 
jury's  verdict  being  based  on  surmise  or  conjec- 
ture. Williams  v.  United  States,  805  A.2d  919, 
2002  D.C.  App.  LEXIS  489  (2002). 

To  convict  defendant  of  second-degree  theft 
for  cashing  an  allegedly  stolen  or  forged  check 
that  was  payable  to  defendant,  the  government 
was  required  to  prove  that:  (1)  defendant 
wrongfully  obtained  property  of  paying  bank; 
(2)  that  at  time  he  obtained  it,  he  specifically 
intended  either  to  deprive  paying  bank  of  right 
to  property  or  of  benefit  of  the  property  or  to 
take  or  make  use  of  the  property  for  himself 
without  authority  or  right;  and  (3)  that  the 
property  had  some  value.  Nowlin  v.  United 
States,  782  A.2d  288,  2001  D.C.  App.  LEXIS 
208  (2001). 

In  prosecution  for  grand  larceny,  Govern- 
ment must  present  evidence  of  item's  value  at 
time  of  theft  sufficient  to  eliminate  the  possibil- 
ity of  jury's  verdict  being  based  on  surmise  or 
conjecture;  departure  from  such  rule  of  proof  is 
countenanced  only  when  stolen  property  had 
been  recently  purchased  at  price  well  in  excess 
of  $100,  was  in  mint  condition  at  time  of  theft 
and  was  not  subject  to  prompt  depreciation  or 
obsolescence.  D.C.  Code  §  22-2201.  Wilson  v. 
United  States,  358  A.2d  324,  1976  D.C.  App. 
LEXIS  277  (1976). 

Questions  of  law  and  fact. 

Evidence  in  prosecution  for  obtaining  prop- 
erty by  false  pretenses  was  sufficient  for  jury  to 
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infer  that  lending  company  relied  on  veracity  of 
documents  presented  to  it  in  connection  with 
mortgage  loan  applications  despite  claim  of 
defendants  that  there  was  insufficient  evidence 
to  prove  the  element  of  reliance  on  documents 
which  actually  reflected  false  sales  of  property. 
D.C.  Code  §§  22-1301,  22-1401.  United  States 
V.  Stamp,  458  F.2d  759,  1971  U.S.  App.  LEXIS 
6547  (C.A.D.C.  1971),  writ  of  certiorari  denied 
by  406  U.S.  975,  92  S.  Ct.  2424,  32  L.  Ed.  2d 
675,  1972  U.S.  LEXIS  2406  (1972),  writ  of 
certiorari  denied  by  409  U.S.  842,  93  S.  Ct.  104, 
34  L.  Ed.  2d  81,  1972  U.S.  LEXIS  1258  (1972). 

In  prosecution  for  housebreaking  and  lar- 
ceny, evidence  regarding  identification  of  defen- 
dant made  a  case  for  the  jury.  D.C.  Code  1951, 
§§  22-1801,  22-2201,  22-2202.  Wilhams  v.  U.S., 
282  F.2d  867,  1960  U.S.  App.  LEXIS  4117 
(C.A.D.C.  1960). 

In  prosecution  for  defrauding  by  false  pre- 
tenses, the  question  of  knowledge  of  falsity  of 
the  statements  is  a  question  of  fact  for  the  jury, 
and  since  knowledge  is  subjective  so  that  it  is 
always  difficult  and  sometimes  impossible  to 
establish  by  direct  evidence  the  mental  pro- 
cesses or  state  of  mind  of  the  accused,  the  law 
permits  a  jury  to  find  knowledge  of  the  falsity 
based  on  reasonable  inferences  from  concrete 
facts  in  evidence,  and  such  facts  include  the 
conduct  of  the  parties  to  the  transaction,  their 
utterances  and  the  position  occupied  by  the 
accused.  D.C.  Code  1951,  §  22-1301.  U.S.  v. 
Avant,  275  F.2d  650,  1960  U.S.  App.  LEXIS 
4934  (C.A.D.C.  1960). 

In  prosecution  for  defrauding  by  false  pre- 
tenses, a  showing  of  recklessness  in  making  the 
statement  without  caring  whether  it  is  true  or 
false,  standing  alone,  does  not  establish  knowl- 
edge as  a  matter  of  law;  however,  the  jury  is 
permitted  to  impute  knowledge  of  the  falsity  of 
the  statements  to  the  accused  as  a  consequence 
of  inferences  reasonably  drawn  from  the  facts 
shown.  D.C.  Code  1951,  §  22-1301.  U.S.  v. 
Avant,  275  F.2d  650,  1960  U.S.  App.  LEXIS 
4934  (C.A.D.C.  1960). 

Evidence,  in  prosecution  for  theft  and  unau- 
thorized use  of  motor  vehicle,  that  appellant 
and  another  defendant  took  truck  with  paint 
spray  pump,  both  of  which  appellant  knew 
were  not  owned  by  fellow  defendant,  and  that 
they  had  traveled  175  miles  on  way  to  another 
state,  and  had  arranged  to  sell  or  pledge  the 
pump  in  exchange  for  gasoline,  oil  and  whiskey, 
was  sufficient,  in  absence  of  any  explanation,  to 
raise  issue  for  jury  on  question  of  defendant's 
guilty  knowledge  and  intent.  D.C.  Code  1951, 
§§  22-2201,  22-2204.  Gilbert  v.  U.S.,  215  R2d 
334,  1954  U.S.  App.  LEXIS  2835  (C.A.D.C. 
1954). 

In  grand  larceny  prosecution,  court  properly 
refused  to  direct  verdict  for  defendant.  D.C. 
Code  1940,  §  22-2201.  Graham  v.  U.S.,  187 


R2d  87,  1950  U.S.  App.  LEXIS  2345  (C.A.D.C. 
1950). 

Evidence,  in  prosecution  for  forging  or  utter- 
ing a  forged  document,  that  credit  card  taken 
from  robbery  victim  was  used  to  procure  gaso- 
line and  services  from  filling  stations,  that 
automobile  license  recorded  on  sales  slips  coin- 
cided with  registration  of  defendant's  car  and 
that  it  was  highly  probable  that  handwriting  on 
the  slips  was  that  of  defendant  made 
submissible  case.  D.C.  Code  §§  22-1301,  22- 
1401.  Long  V.  United  States,  298  A.2d  213,  1972 
D.C.  App.  LEXIS  307  (1972). 

In  prosecution  for  attempting  by  false  pre- 
tenses to  obtain  money  from  an  insurance  com- 
pany on  a  fraudulent  claim  for  stolen  furs 
evidence  of  defendants'  guilt  was  sufficient  for 
the  jury  D.C.  Code  1951,  §§  ll-776(b),  22-103, 
22-1301.  Cooper  v.  U.S.,  123  A.2d  918,  1956 
D.C.  App.  LEXIS  207  (Cr.App.  1956). 

Review  and  disposition. 

Because  it  was  impossible  to  determine  from 
the  record  whether  defendant's  convictions  for 
theft  of  personal  property  and  receiving  stolen 
property  were  duplicative,  remand  was  neces- 
sary for  clarification,  and  resentencing,  if  nec- 
essary D.C.  Code  1981,  §§  22-3811,  22-3812(a, 
b),  22-3832(a),  (c)(2).  Roberts  v.  United  States, 
508  A.2d  110, 1986  D.C.  App.  LEXIS  318  (1986). 

Where,  absent  improper  convictions  for  forg- 
ery and  uttering,  sentencing  judge  might  have 
imposed  lesser  period  of  probation,  reviewing 
court  vacated  convictions  of  forgery  and  utter- 
ing, affirmed  conviction  of  attempted  false  pre- 
tenses and  remanded  case  for  resentencing. 
D.C.  Code  1973,  §§  22-103,  22-1301(a),  22- 
1401.  Stepney  v.  United  States,  443  A.2d  555, 
1982  D.C.  App.  LEXIS  309  (1982). 

Right  to  jury  triaL 

The  Superior  Court  would  not  aggregate  the 
penalties  for  multiple  misdemeanor  offenses 
charged  in  order  to  reach  the  threshold  penalty 
required  for  a  jury  trial.  United  States  v.  Jo- 
seph, 122  WLR  2337  (Super.  Ct.  1994). 

Searches  and  seizures. 

Examination  of  record  in  prosecution  for  con- 
spiracy, obtaining  property  by  false  pretenses, 
and  forgery  showed  that  information  obtained 
by  Internal  Revenue  agents,  who  were  conduct- 
ing valid  civil  tax  audits  of  the  principals,  prior 
to  those  persons  being  advised  of  the  rights  of 
criminal  suspects  was  obtained  properly  with 
respect  to  the  defendants  who  were  persons 
well  versed  in  finance,  taxation  and  the  law.  18 
U.S.C.  §  371;  26  U.S.C.  (I.R.C.1954)  §  7602; 
U.S.  Const.  Amend.  4;  D.C.  Code  §§  22-1301, 
22-1401.  United  States  v.  Stamp,  458  F.2d  759, 
1971  U.S.  App.  LEXIS  6547  (C.A.D.C.  1971), 
writ  of  certiorari  denied  by  406  U.S.  975,  92  S. 
Ct.  2424,  32  L.  Ed.  2d  675,  1972  U.S.  LEXIS 
2406  (1972),  writ  of  certiorari  denied  by  409 


1000 


Theft,  Fraud,  Stolen  Property,  etc. 


§  22-3211 


U.S.  842,  93  S.  Ct.  104,  34  L.  Ed.  2d  81,  1972 
U.S.  LEXIS  1258  (1972). 

Where  officers  had  right  and  duty  to  confront 
and  interrogate  suspect  in  investigation  of  mur- 
der, and  suspect  on  ahghting  from  automobile 
dropped  handkerchief  containing  jewelry  into 
street,  action  of  officers  in  taking  jewelry  was 
not  "seizure"  in  legal  sense  and  same  was 
competent  evidence  in  larceny  prosecution  and 
trial  court  properly  refused  to  suppress  it  as 
evidence.  D.C.  Code  1951,  §  22-2201.  Lee  v. 
U.S.,  221  F.2d  29,  1954  U.S.  App.  LEXIS  3315 
(C.A.D.C.  1954). 

Validity. 

Council  had  authority  to  pass  the  Theft  and 
White  Collar  Crimes  Act  of  1982  because  the 
unconstitutional  one-house  veto  provision  of 
the  Home  Rule  Act,  found  in  §  l-233(c)(2),  is 
severable  from  the  rest  of  the  act;  and  there- 
fore, a  defendant  was  properly  convicted  under 
this  section.  United  States  v.  Davis,  112  WLR 
2249  (Super.  Ct.  1984). 

Verdict. 

Where  court  instructed  jury  that  if  it  should 
find  defendant  guilty  of  embezzlement  as  to 
either  transaction,  it  would  have  to  return  a 
verdict  of  not  guilty  as  to  the  companion  lar- 
ceny count,  but  jury  found  defendant  guilty  of 
both  embezzlement  and  larceny  as  to  the  same 
transaction,  District  Court  had  right  to  direct 
verdict  of  acquittal  on  larceny  count,  and  defen- 
dant was  not  prejudiced  by  any  alleged  "choice 
of  verdicts"  since  penalty  for  embezzlement  was 
less  than  that  for  larceny.  Fed.Rules  Crim.Proc. 
rule  29(a,  b),  18  U.S.C.;  D.C.  Code  1951,  §§  22- 
1202,  22-2201.  U.S.  v.  Daigle,  149  F.Supp.  409, 
1957  U.S.  Dist.  LEXIS  3874  (D.D.C1957). 

Weight  and  sufficiency  of  evidence. 

—  Effect  of  possession  accompanied  by 
other  evidence,  weight  and  sufficiency 
of  evidence. 

Evidence  was  sufficient  to  support  adjudica- 
tion of  juvenile  for  theft  of  bicycle  tire;  juvenile 
offered  to  buy  the  bicycle  tire  from  victim, 
juvenile  followed  victim  to  where  he  left  his 
bicycle,  after  victim  discovered  his  bicycle  was 
missing  juvenile  ran  from  the  police,  and  when 
juvenile  was  caught  he  possessed  victim's  tire. 
In  re  D.D.,  775  A.2d  1096,  2001  D.C.  App. 
LEXIS  136  (2001). 

Convictions  for  second-degree  burglary,  first- 
degree  theft,  second-degree  theft,  and  destruc- 
tion of  property  valued  at  $200  or  more,  on 
aiding  and  abetting  theory,  were  supported  by 
evidence  that  police  officers  had  seen  defendant 
standing  in  front  of  burglarized  premises  near 
time  of  burglary  holding  stolen  bird  bath.  D.C. 
Code  1981,  §§  22-403,  22-1801(b),  22-3811,  22- 


3812(a,  b).  Wright  v.  United  States,  508  A.2d 
915,  1986  D.C.  App.  LEXIS  321  (1986). 

—  Effect  of  possession  of  property  stolen, 
weight  and  sufficiency  of  evidence. 

Where  evidence  demonstrated  that  travel 
bag  containing  personal  property  of  value  in 
excess  of  $100  was  stolen  when  owner's  atten- 
tion was  only  momentarily  diverted  therefrom 
and  that  defendant,  three  days  thereafter,  was 
found  in  possession  of  certain  items,  of  value  of 
less  than  $100,  which  had  been  in  the  stolen 
bag,  and  where  defendant  did  not  explain  pos- 
session but  denied  possession,  jury  was  entitled 
to  infer  that  defendant  had  stolen  the  bag,  with 
all  its  contents,  so  as  to  be  guilty  of  grand 
larceny  D.C.  Code  §  22-2201.  United  States  v. 
Coggins,  433  F.2d  1357,  1970  U.S.  App.  LEXIS 
7455  (C.A.D.C.  1970). 

Evidence,  in  prosecution  for  grand  larceny  of 
automobile,  unauthorized  use  of  such  automo- 
bile, and  for  grand  larceny  of  engine  from 
another  automobile,  warranted  finding  that 
character  of  possession  of  stolen  property, 
united  with  other  evidence  in  case,  would  au- 
thorize inference  attributing  guilt  to  defendant. 
D.C.  Code  §§  22-2201,  22-2204.  United  States 
V.  Coggins,  433  F2d  1357,  1970  U.S.  App. 
LEXIS  7455  (C.A.D.C.  1970). 

The  unexplained  exclusive  possession  of  sto- 
len property,  shortly  after  the  commission  of 
larceny,  does  not  raise  presumption  of  law  that 
defendant  committed  larceny,  but  it  may  satisfy 
jury  and  warrant  verdict  of  guilty.  D.C.  Code 
1940,  §§  22-1801,  22-2201.  Wright  v.  U.S.,  189 
F2d  699,  1951  U.S.  App.  LEXIS  3219  (C.A.D.C. 
1951). 

The  unexplained  possession  of  recently  sto- 
len property  may  provide  the  basis  for  a  rea- 
sonable inference  that  the  possessor  actually 
stole  the  property.  Phillips  v.  United  States,  778 
A.2d  281,  2001  D.C.  App.  LEXIS  160  (2001). 

Recent  possession  of  stolen  goods  permits  the 
reasonable  inference  that  the  person  possess- 
ing it  stole  it.  In  re  D.D.,  775  A.2d  1096,  2001 
D.C.  App.  LEXIS  136  (2001). 

Defendant's  unexplained,  or  unsatisfactorily 
explained,  possession  of  recently  stolen  prop- 
erty (RSP)  may  support  conviction  of  larceny,  or 
RSP  D.C.  Code  1981,  §§  22-2201,  22-3832. 
Byrd  v.  United  States,  598  A.2d  386,  1991  D.C. 
App.  LEXIS  283  (1991). 

Defendant's  unexplained,  or  unsatisfactorily 
explained,  possession  of  recently  stolen  prop- 
erty (RSP)  may  support  conviction  of  larceny,  or 
RSP  D.C.  Code  1981,  §§  22-2201,  22-3832. 
Byrd  v.  United  States,  598  A.2d  386,  1991  D.C. 
App.  LEXIS  283  (1991). 

Unexplained  or  unsatisfactorily  explained 
possession  of  property  recently  stolen  permits 
inference  that  possessor  is  person  who  stole  it. 
D.C.  Code  §  22-2201.  White  v.  United  States, 


1001 


§  22-3211 


Criminal  Offenses  and  Penalties 


300  A.2d  716,  1973  D.C.  App.  LEXIS  233 
(1973). 

Where  prosecution  established  corpus  deUcti 
of  grand  larceny,  it  was  proper  for  jury  to  infer 
that  defendant  found  in  possession  of  stolen 
goods  was  guilty  of  the  larceny.  D.C.  Code 
§  22-2201.  White  v.  United  States,  300  A.2d 
716,  1973  D.C.  App.  LEXIS  233  (1973). 

Evidence  sustained  larceny  conviction  of  de- 
fendant who  had  been  observed  entering  alley- 
way without  certain  goods  in  automobile  and 
who  was  observed  some  time  thereafter  leaving 
alley  with  goods  taken  from  business  in  auto- 
mobile. D.C.  Code  §  22-2201.  White  v.  United 
States,  300  A.2d  716,  1973  D.C.  App.  LEXIS 
233  (1973). 

—  False  pretenses,  weight  and  sufficiency 
of  evidence. 

In  prosecution  for  obtaining  money  by  false 
pretenses  in  cashing  checks  which  issuer  had 
no  reason  to  suppose  would  be  honored,  where 
defendant  claimed  that  hotels  cashing  checks 
for  defendant  were  induced  to  part  with  their 
money  not  on  belief  that  checks  were  good  but 
in  reliance  on  fact  that  issuer  of  credit  card 
would  make  good  whatever  loss  hotel  might 
suffer,  evidence  sustained  jury's  finding  that 
hotels  cashed  checks  in  belief  that  checks  were 
good.  D.C.  Code  1951,  §  22-1301.  Gilmore  v. 
U.S.,  273  F.2d  79,  1959  U.S.  App.  LEXIS  2917 
(C.A.D.C.  1959). 

Evidence  was  sufficient  to  sustain  conviction 
for  obtaining  goods  by  false  pretenses.  D.C. 
Code  1951,  §  22-1301.  Nelson  v.  U.S.,  227  F.2d 
21,  1955  U.S.  App.  LEXIS  3148  (C.A.D.C. 
1955). 

Evidence  was  sufficient  to  establish  that  de- 
fendant obtained  victim's  money  by  deception 
and  that  he  specifically  intended,  at  that  time, 
to  deprive  her  of  such  money  and  keep  it  for 
himself,  as  required  to  support  conviction  of 
second-degree  theft  by  deception;  defendant 
represented  to  victim  that  he  was  licensed 
contractor,  entered  into  contract  for  improve- 
ments on  victim's  home,  accepted  payments 
from  her,  never  performed  improvements,  and 
added  handwritten  notation  to  contract,  after  it 
was  signed,  stating  that  starting  and  comple- 
tion dates  were  subject  to  change.  D.C.  Code 
1981,  §  22-3811.  Cash  v.  United  States,  700 
A.2d  1208,  1997  D.C.  App.  LEXIS  225  (1997). 

Evidence  was  sufficient  to  convict  defendants 
of  first  degree  theft,  where  there  was  evidence 
that  gold  bracelet  and  two  gold  chains  were 
taken  from  defendants  at  time  of  their  arrest, 
that  gold  bracelet  and  gold  chains  came  from 
shop  owner's  shop,  that  shop  owner  identified 
defendants  at  show-up  identification  as  men 
who  purchased  jewelry  and  toiletries,  that 
credit  card  owner  had  never  given  defendants 
permission  to  use  his  credit  cards,  and  that 
purchases  had  value  in  excess  of  $250.  D.C. 


Code  1981,  §  22-3811(b)(l,  2).  Zanders  v. 
United  States,  678  A.2d  556,  1996  D.C.  App. 
LEXIS  122  (1996). 

In  prosecution  for  false  pretenses  and  receiv- 
ing stolen  property  arising  from  defendant's 
attempted  use  of  stolen  credit  card,  there  was 
sufficient  proof  to  permit  jury  to  infer  defen- 
dant's guilty  knowledge  that  the  card  was  sto- 
len as  well  as  his  fraudulent  intent  to  use  the 
card.  D.C.  Code  1981,  §§  22-103,  22-1301,  22- 
2205.  Blackledge  v.  United  States,  447  A.2d  46, 
1982  D.C.  App.  LEXIS  381  (1982). 

In  prosecution  for  false  pretenses  and  receiv- 
ing stolen  property  arising  from  defendant's 
attempted  use  of  stolen  credit  card,  there  was 
sufficient  proof  to  permit  jury  to  infer  defen- 
dant's guilty  knowledge  that  the  card  was  sto- 
len as  well  as  his  fraudulent  intent  to  use  the 
card.  D.C.  Code  1981,  §§  22-103,  22-1301,  22- 
2205.  Blackledge  v.  United  States,  447  A.2d  46, 
1982  D.C.  App.  LEXIS  381  (1982). 

Necessity  of  producing  motel  desk  clerk,  in 
prosecution  for  attempted  false  pretenses  in- 
volving misuse  of  credit  card  in  connection  with 
motel  registration  was  obviated  by  introduction 
of  motel's  records.  D.C.  Code,  1967,  §§  22-103, 
22-1301.  Marganella  v.  United  States,  268  A.2d 
803,  1970  D.C.  App.  LEXIS  331  (App.  1970). 

Evidence  sustained  conviction  for  attempted 
false  pretenses  involving  misuse  of  a  credit 
card.  D.C.  Code  §§  22-103,  22-1301. 
Marganella  v.  United  States,  268  A.2d  803, 
1970  D.C.  App.  LEXIS  331  (App.  1970). 

Direct  evidence  by  a  victim  is  not  necessary 
to  prove  obtaining  and  reliance  as  requisite 
elements  of  offense  of  obtaining  anything  of 
specified  value  by  false  pretenses.  D.C.  Code 
§  22-1301.  Hymes  v.  United  States,  260  A.2d 
679,  1970  D.C.  App.  LEXIS  192  (App.  1970). 

Seven  purchase  receipts  evidencing  gasoline 
sales  would  support  inference  that  gasoline  was 
provided  with  reliance  on  validity  of  credit  card 
and  authorized  use  thereof  and  thus  would 
support  conviction  of  obtaining  anjd:hing  of 
specified  value  by  false  pretenses,  notwith- 
standing that  no  direct  testimony  of  underlying 
transactions  was  introduced.  D.C.  Code  §  22- 
1301.  Hymes  v.  United  States,  260  A.2d  679, 
1970  D.C.  App.  LEXIS  192  (App.  1970). 

Evidence  did  not  sustain  conviction  of  obtain- 
ing hotel  lodging  under  false  pretenses,  not- 
withstanding defendant's  failure  to  pay  within 
one  week  after  checking  out,  in  view  of  showing 
of  defendant's  efforts  to  pay.  D.C.  Code 
1961,§  22-1301.  Willgoos  v.  United  States,  228 
A.2d  635,  1967  D.C.  App.  LEXIS  150  (App. 
1967). 

Finding  of  knowledge  of  falsity  may  be  based 
on  reasonable  inferences  from  concrete  facts  in 
evidence,  including  conduct  of  parties  to  trans- 
action, their  utterances,  the  position  occupied 
by  accused,  and  all  circumstances  surrounding 
the  transaction.  D.C.  Code  1961,  §  22-1301. 
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Willgoos  V.  United  States,  228  A.2d  635,  1967 
D.C.  App.  LEXIS  150  (App.  1967). 

Evidence,  which  showed  that  defendants 
knowingly  obtained  from  complaining  witness 
a  check  for  $150  drawn  against  insufficient 
funds,  that  defendants  falsely  represented  that 
check  had  been  cashed  with  warning  that  wit- 
ness would  be  prosecuted  if  check  was  not 
honored  and  store  manager  had  later  said  po- 
lice would  be  notified  if  check  were  not  imme- 
diately covered,  and  that  witness  therefore 
cashed  certain  bonds  and  turned  $150  over  to 
defendants,  showed  that  the  representations 
related  to  past  events  and  supported  convic- 
tions of  false  pretenses.  D.C.  Code  1961,  §  22- 
1301.  Wilhamson  v  United  States,  224  A. 2d 
309,  1966  D.C.  App.  LEXIS  244  (App.  1966). 

—  Fraud,  weight  and  sufficiency  of  evi- 

dence. 

Evidence  permitted  jury  to  find  that  defen- 
dant by  presenting  duplicate  public  assistance 
check  for  payment  impliedly  represented  its 
validity  and  his  ability  to  assign  right  to  pres- 
ent it  for  payment  and  impliedly  represented 
that  he  was  entitled  to  receive  proceeds  and 
that,  because  he  had  already  entered  into  a 
reimbursement  agreement  and  had  already 
cashed  original  check,  such  representations 
were  false.  D.C.  Code  1973,  §§  22-103,  22- 
1301(a),  22-1401.  Stepney  v.  United  States,  443 
A.2d  555,  1982  D.C.  App.  LEXIS  309  (1982). 

—  Grade  or  degree  of  offense,  weight  and 

sufficiency  of  evidence. 

First-degree  theft  conviction  was  sufficiently 
supported  by  evidence,  including  evidence  that 
defendant  had  cashed  union  checks  without 
authorization  and  in  violation  of  union  policy 
and  resisted  union  effi)rts  to  obtain  financial 
records  in  his  possession  when  union  became 
concerned  about  his  financial  activities.  D.C. 
Code  1981,  §§  22-3811,  22-3812(a).  Johnson  v 
United  States,  613  A.2d  1381,  1992  D.C.  App. 
LEXIS  223  (1992). 

Evidence  was  insufficient  to  sustain  defen- 
dant's conviction  of  one  count  of  petit  larceny 
for  aiding  and  abetting  accomplice  in  commis- 
sion of  the  theft  of  ten  dollars  since  evidence 
showed  that  defendant  came  onto  the  scene 
well  after  the  theft  and  when  accomplice  was 
seen  with  the  bill.  D.C.  Code  1981,  §  22-2202. 
Mackey  v.  United  States,  451  A.2d  887,  1982 
D.C.  App.  LEXIS  462  (1982). 

Evidence  of  defendant's  involvement  with  his 
accomplice  was  sufficient  to  sustain  conviction 
of  petit  larceny  for  aiding  and  abetting  in  theft 
of  a  pocketbook.  D.C.  Code  1981,  §  22-2202. 
Mackey  v.  United  States,  451  A.2d  887,  1982 
D.C.  App.  LEXIS  462  (1982). 

—  Identity  of  defendant,  weight  and  suffi- 

ciency of  evidence. 

Evidence  in  larceny  prosecution  was  insuffi- 
cient to  sustain  conviction  where  only  evidence 


against  defendant  was  fingerprint  taken  from 
automobile  window,  which  was  identified  as 
his,  he  was  not  placed  in  vicinity  of  automobile 
on  evening  in  question  or  in  immediate  neigh- 
borhood at  any  other  time,  he  was  not  shown  to 
have  been  in  possession  of  any  of  the  stolen 
property  at  any  time,  none  of  the  stolen  prop- 
erty was  ever  recovered,  and  there  was  no 
testimony  as  to  probable  age  of  the  fingerprint. 
D.C.  Code  1961,  §  22-2201.  Hiet  v.  United 
States,  365  F2d  504,  1966  U.S.  App.  LEXIS 
5742  (C.A.D.C.  1966). 

Burglary,  destruction  of  property,  and  theft 
convictions  were  supported  by  evidence  of  de- 
fendant's unauthorized  presence  in  building 
where  crimes  occurred  shortly  after  police  re- 
sponded to  burglary  alarm,  footprints,  burglary 
tools,  damage  done,  and  evasive  actions  of 
defendant  upon  seeing  police.  D.C.  Code  1981, 
§§  22-403,  22-1801(b),  22-3811,  22-3812(b). 
Wright  V  United  States,  637  A.2d  95,  1994  D.C. 
App.  LEXIS  11  (1994). 

Even  if  witness'  showup  identification  of  de- 
fendant had  been  flawed,  dismissal  of  theft  and 
burglary  charges  was  not  required,  where  there 
was  other  sufficient  evidence  pointing  to  defen- 
dant as  person  who  had  been  climbing  on 
witness'  window;  officer  saw  defendant  in  alley 
behind  witness'  house  wearing  clothing  that 
matched  witness'  description  15  minutes  after 
witness  had  called  police,  officer  followed  dis- 
tinctive footprints  left  in  snow  by  defendant's 
boots  to  site  of  two  televisions  stolen  from 
witness'  house,  and  red  stain  on  defendant's 
jacket  matched  color  on  surface  of  witness' 
house.  Turner  v  United  States,  622  A.2d  667, 
1993  D.C.  App.  LEXIS  69  (1993). 

In-court  identification  by  supermarket  em- 
ployees of  defendant  as  individual  who  pur- 
chased some  $79  worth  of  groceries  by  drawing 
check  subsequently  dishonored  was  not  inher- 
ently incredible  because  their  testimony  was 
not  consistent  regarding  number  of  times  each 
had  observed  defendant  prior  to  date  of  alleged 
obtaining  of  property  under  false  pretenses. 
D.C.  Code  §  22-1301.  Henson  v  United  States, 
287  A.2d  106,  1972  D.C.  App.  LEXIS  341 
(1972). 

—  In  general. 

In  prosecution  of  accused  under  indictment 
charging  him  with  housebreaking  and  larceny, 
evidence  bearing  on  larceny  count  was  insuffi- 
cient to  sustain  a  conviction  for  larceny.  D.C. 
Code  1951,  §§  22-1801,  22-2201,  22-2202. 
Nelms  V  U.S.,  215  F2d  678,  1954  U.S.  App. 
LEXIS  2875  (C.A.D.C.  1954). 

Evidence  justified  larceny  conviction  of  an 
accused  whose  alleged  confederate  removed 
carton  of  spark  plugs  from  store  and  placed 
carton  in  their  automobile  while  accused  was  in 
store  notwithstanding  no  property  was  marked 
for  or  offered  in  evidence  at  trial.  D.C.  Code 
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1951,  §  22-2201.  Foster  v.  U.S.,  212  F.2d  249, 
1954  U.S.  App.  LEXIS  3356  (C.A.D.C.  1954).' 

In  case  in  which  discipHne  was  sought  for 
attorney's  committing  theft,  substantial  evi- 
dence supported  Board  on  Professional  Respon- 
sibility's finding  that  attorney  made  an  unau- 
thorized use  of  money  from  a  fraternal 
organization's  bank  account;  other  than  attor- 
ney's unsworn  representations,  there  was  no 
evidence  that  he  owned  the  funds,  that  he 
withdrew  the  funds  for  the  benefit  of  the  orga- 
nization, that  he  ever  made  a  contribution  to 
the  account,  or  that  his  father,  a  prior  account 
signatory,  ever  asserted  a  claim  to  any  portion 
of  the  funds,  and  bank  statements  addressed  to 
attorney's  home  showing  the  name  and  tax 
identification  number  of  the  account  provided 
attorney  notice  that  ownership  of  the  funds 
belonged  to  someone  other  than  himself.  In  re 
Slattery,  767  A.2d  203,  2001  D.C.  App.  LEXIS 
23  (2001). 

Substantial  evidence  supported  Board  on 
Professional  Responsibility's  finding,  as 
grounds  for  discipline,  that  attorney  was  dis- 
honest and  deceitful  based  on  his  theft  of  fra- 
ternal organization's  funds  and  the  sworn  tes- 
timony that  he  gave  in  a  deposition  following 
the  lawsuit  he  filed  against  the  national  chap- 
ter of  the  organization;  attorney  had  no  instruc- 
tions or  authorization  from  the  fraternal  orga- 
nization to  withdraw  the  funds  and  place  them 
in  his  account  for  personal  use,  and  attorney's 
deposition  answers  regarding  the  status  of  the 
account  were  not  merely  equivocal,  but  mis- 
leading, false,  and  deceitful.  In  re  Slattery,  767 
A.2d  203,  2001  D.C.  App.  LEXIS  23  (2001). 

Evidence  establishing  defendant's  proximity 
to  scene  of  crime  and  stolen  television  set,  his 
flight  and  attempt  to  hide  from  police,  and 
when  discovered,  his  statement  to  officer  that 
he  did  not  go  in  house  but  was  with  friend  who 
did,  supported  conviction,  as  aider  and  abetter, 
of  first-degree  burglary,  second-degree  theft, 
and  misdemeanor  destruction  of  property.  D.C. 
Code  1981,  §§  22-403,  22-1801(a),  22-3811,  22- 
3812.  Garrett  v.  United  States,  642  A.2d  1312, 
1994  D.C.  App.  LEXIS  88  (1994). 

Conviction  of  theft  through  unauthorized 
withdrawals  from  automated  teller  machines 
was  supported  by  sufficient  evidence,  including 
missing  cards  found  in  briefcase  in  defendant's 
possession,  summary  of  bank  computer  records 
indicating  that  alleged  ATM  withdrawals  took 
place,  testimony  of  individual  bank  customers 
that  withdrawals  were  unauthorized  and  pho- 
tographs of  defendant  taken  by  security  camera 
inside  ATM  machine  at  time  one  of  the  alleged 
unauthorized  withdrawals  was  made.  D.C. 
Code  1981,  §§  22-3811,  28-3812.  Roberts  v. 
United  States,  508  A.2d  110,  1986  D.C.  App. 
LEXIS  318  (1986). 

Evidence  that,  as  defendant  sat  on  hood  of 
police  car,  he  waved  to  companion,  who  reached 


into  open  window  and  removed  police  radio 
from  front  seat,  and  that  approximately  25 
minutes  later  defendant  and  companion  were 
observed  standing  across  the  street,  warranted 
defendant's  conviction,  as  aider  and  abettor,  of 
grand  larceny  D.C.  Code  1981,  §  22-2201  [Re- 
pealed]. Patterson  v.  United  States,  479  A.2d 
335,  1984  D.C.  App.  LEXIS  464  (1984). 

In  prosecution  for  larceny,  undisputed  evi- 
dence of  manager  of  Air  Force  exchange  service 
store  that  service  was  quasi-governmental 
agency  and  that  items  taken  by  defendant 
belonged  to  service  was  sufficient  to  sustain 
conviction.  D.C.  Code  1973,  §  22-2202. 
McEachin  v.  United  States,  432  A.2d  1212, 
1981  D.C.  App.  LEXIS  312  (1981). 

Evidence  consisting  of  minor's  admissions 
that  he  went  to  store  with  other  "fellows"  and 
that  he  was  in  store  just  before  it  closed  and  his 
flight  from  general  vicinity  of  store  was  insuf- 
ficient to  support  adjudication  that  minor  was 
guilty  as  an  aider  and  abettor  in  burglary  and 
larceny  of  store.  D.C.  Code  §§  22-105,  22- 
1801(b),  22-2201.  Matter  of  R.  A.  B.,  399  A.2d 
81,  1979  D.C.  App.  LEXIS  312  (1979). 

—  Intent,  weight  and  sufficiency  of  evi- 
dence. 

Defendant's  admission  to  his  employer  that 
he  had  inadvertently  charged  personal  ex- 
penses to  firm  credit  card  and  would  reimburse 
firm,  without  more,  was  insufficient  to  show 
that  subsequent  charges  for  personal  expenses 
were  committed  with  knowledge  that  he  was 
unauthorized  to  do  so,  as  required  to  support 
conviction  for  theft.  Van  Buren  Peery  v.  United 
States,  849  A.2d  999,  2004  D.C.  App.  LEXIS 
229  (2004). 

Evidence  in  prosecution  for  second-degree 
theft  supported  conclusion  that  police  officer 
specifically  intended  to  deprive  arrestee  of  the 
right  to  his  cellular  telephone  when  officer  took 
it  from  arrestee's  car  after  parking  it  in  front  of 
arrestee's  house;  the  officer  could  have  handed 
the  property  for  safekeeping  to  arrestee's 
housemates,  never  logged  the  phone  or  other 
items  into  the  police  property  book,  began  using 
the  phone  only  a  few  hours  after  taking  it,  and 
attempted  to  trade  it  in  for  a  rebate  on  a  new 
cell  phone.  Cannon  v.  United  States,  838  A.2d 
293,  2003  D.C.  App.  LEXIS  712  (2003). 

Evidence  that  defendant  removed  his  room- 
mate's property  from  the  apartment  and 
stashed  it  at  his  girlfriend's  and  mother's 
homes  after  the  roommate's  death  established 
an  intent  to  deprive  the  owner  of  the  property 
and  supported  theft  conviction,  even  though 
the  defendant  presented  evidence  explaining 
reason  for  removing  the  property.  Hebron  v. 
United  States,  804  A.2d  270,  2002  D.C.  App. 
LEXIS  384  (2002). 

Testimony  of  one  of  two  co-owners  of  automo- 
bile body  shop  that  he  did  not  write  out  check 
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payable  to  defendant  and  that  he  did  not  know 
defendant,  and  evidence  that  "auto  repair"  was 
written  in  on  the  memo  hne  of  the  check,  did 
not  estabhsh  the  requisite  knowledge  and  in- 
tent of  defendant  to  deprive  paying  bank  of  its 
property,  in  prosecution  of  defendant  for  sec- 
ond-degree theft  for  cashing  an  allegedly  stolen 
or  forged  check  that  was  payable  to  defendant. 
Nowlin  V.  United  States,  782  A.2d  288,  2001 
D.C.  App.  LEXIS  208  (2001). 

Evidence  that  defendant  had  formed  plan 
before  going  into  house  to  take  things  therein 
and  barter  them  for  cocaine  was  sufficient  to 
show  that  defendant  entered  apartment  with 
intent  to  steal,  for  purposes  of  conviction  for 
first-degree  burglary.  D.C.  Code  1981,  §  22- 
1801(a).  Byrd  v.  United  States,  618  A.2d  596, 
1992  D.C.  App.  LEXIS  353  (1992). 

—  Motor  vehicle  offenses,  weight  and  suf- 

ficiency of  evidence. 

Evidence  in  delinquency  proceeding  was  in- 
sufficient to  show  that  juvenile  knew  that  car 
was  stolen  so  as  to  support  his  convictions  for 
unauthorized  use  of  a  motor  vehicle,  receiving 
stolen  property,  and  theft;  juvenile  was  a  back 
seat  passenger  in  car,  and  there  was  no  evi- 
dence that  the  punched  ignition  was  visible  to  a 
person  in  juvenile's  position  in  the  car,  nor  did 
the  government  introduce  evidence  that,  in 
addition  to  having  a  punched  ignition,  the  car 
was  so  badly  damaged  as  to  warrant  inference 
that  juvenile  knew  that  it  was  being  used 
without  the  owner's  consent,  and  there  was  no 
basis  for  attributing  juvenile's  flight  to  con- 
sciousness of  guilt  than  to  a  purpose  consistent 
with  innocence.  In  re  D.P.,  996  A.2d  1286,  2010 
D.C.  App.  LEXIS  278  (2010). 

Police  officer's  testimony  that  he  witnessed 
defendant  exit  driver's  door  of  vehicle  immedi- 
ately after  chasing  and  following  the  vehicle 
into  an  alley,  and  that  the  vehicle  had  been 
reported  stolen  the  previous  day,  established 
that  defendant  stole  the  vehicle.  Phillips  v. 
United  States,  778  A.2d  281,  2001  D.C.  App. 
LEXIS  160  (2001). 

Evidence  supported  convictions  for  unau- 
thorized use  of  murder  victim's  car,  robbery  of 
items  from  murder  victim  and  burglary  and 
theft  of  items  from  victim's  apartment;  defen- 
dant joined  two  others  in  victim's  car,  helped 
murder  victim  and  took  property  from  him  and 
went  to  victim's  home  and  removed  two  plastic 
bags  of  personal  property  belonging  to  victim. 
D.C.  Code  1981,  §§  22-1801(b),  22-2901,  22- 
3811,  22-3812(b).  Matthews  v.  United  States, 
629  A.2d  1185,  1993  D.C.  App.  LEXIS  179 
(1993). 

—  Value  of  property,  weight  and  suffi- 

ciency of  evidence. 

Evidence  was  insufficient  to  show  that  porta- 
ble music  device  stolen  from  victim  had  fair 


market  value  of  $250  or  more,  as  required  to 
support  conviction  for  first-degree  theft;  testi- 
mony of  victim's  mother  that  she  had  paid 
"about  $250"  for  device,  plus  shipping  and 
taxes,  coupled  with  victim's  testimony  that  he 
believed  that  his  mother  had  paid  $300  for  it, 
that  he  downloaded  movies  and  "about  400  or 
more  songs"  onto  device,  and  that  although  he 
had  to  pay  for  some  of  songs,  some  of  them  were 
free,  called  for  determination  of  value  based  on 
surmise  or  conjecture,  and  there  was  no  evi- 
dence that  device  did  not  depreciate  in  value 
over  time,  or  how  much  victim  paid  for  songs 
and  movies.  Foreman  v.  United  States,  988 
A.2d  505,  2010  D.C.  App.  LEXIS  31  (2010). 

In  cases  in  which  the  value  of  stolen  property 
is  in  issue,  the  market  value  of  a  chattel  may  be 
established  by  the  testimony  of  its  non-expert 
owner.  Wilhams  v.  United  States,  805  A.2d  919, 
2002  D.C.  App.  LEXIS  489  (2002). 

Evidence  was  sufficient  to  prove  that  fair 
market  value  of  stolen  property  was  $250  or 
more,  thus  supporting  conviction  for  first-de- 
gree theft;  victim  testified  that  total  value  of 
numerous  items  of  stolen  jewelry  was  well  over 
$250,  victims  paid  out  a  deductible  of  $250  to 
receive  compensation  under  home  insurance 
policy  for  stolen  jewelry  and  electrical  goods, 
and  victims  received  $1755  from  their  insurer 
over  and  above  the  deductible  amount.  Wil- 
hams V.  United  States,  805  A.2d  919,  2002  D.C. 
App.  LEXIS  489  (2002). 

The  market  value  of  a  chattel  may  be  estab- 
lished by  the  testimony  of  its  non-expert  owner, 
but  the  government  is  still  required  to  intro- 
duce evidence  sufficient  to  eliminate  the  possi- 
bility that  the  jury's  verdict  was  based  on 
surmise  or  conjecture  about  the  value  of  the 
property  Phillips  v.  United  States,  778  A.2d 
281,  2001  D.C.  App.  LEXIS  160  (2001). 

Testimony  of  stolen  vehicle's  rightful  owner 
that  the  vehicle  was  operable  when  stolen  and 
that  his  insurance  company  "totaled"  the  vehi- 
cle and  reimbursed  him  $2,800  for  the  loss  of 
the  vehicle  established  that  the  vehicle's  value 
exceeded  the  $250  threshold  for  first-degree 
theft  of  property  valued  at  or  greater  than 
$250.  Philhps  V.  United  States,  778  A.2d  281, 
2001  D.C.  App.  LEXIS  160  (2001). 

Victim's  testimony  about  $21,000  price  she 
paid  for  five-year-old  minivan  when  new,  "good 
working"  condition  of  minivan  when  stolen, 
$1700  repair  estimate  revealing  items  of  value 
in  minivan,  and  new  purchaser's  ability  to 
drive  minivan  away  was  sufficient  to  prove  that 
minivan's  value  was  at  least  $250  at  time  of 
offense,  so  as  to  support  convictions  for  first- 
degree  theft,  receiving  stolen  property,  and  de- 
struction of  property  D.C.  Code  1981,  §§  22- 
403,  22-3811,  22-3812(a),  22-3832(a),  (c)(1). 
Terrell  v.  United  States,  721  A.2d  957,  1998 
D.C.  App.  LEXIS  225  (1998). 
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For  first-degree  theft  cases,  proof  require-  statute  and  new  one.  D.C.  Code  1981,  §§  22- 
ments  on  issue  of  value  established  in  series  of  403,  22-3811(a),  22-3812(a);  §  22-2201  (re- 
grand  larceny  cases  under  prior  law,  are  appli-  pealed).  Eldridge  v.  United  States,  492  A.2d 
cable,  since  value  of  stolen  property  is  essential  879,  1985  D.C.  App.  LEXIS  392  (1985). 
element  of  crime  to  be  proved  under  both  old 

§  22-3212.  Penalties  for  theft. 

(a)  Theft  in  the  first  degree.  —  Any  person  convicted  of  theft  in  the  first 
degree  shall  be  fined  not  more  than  $5,000  or  imprisoned  for  not  more  than  10 
years,  or  both,  if  the  value  of  the  property  obtained  or  used  is  $1,000  or  more. 

(b)  Theft  in  the  second  degree.  —  Any  person  convicted  of  theft  in  the  second 
degree  shall  be  fined  not  more  than  $1,000  or  imprisoned  for  not  more  than  180 
days,  or  both,  if  the  property  obtained  or  used  has  some  value. 

(c)  A  person  convicted  of  theft  in  the  first  or  second  degree  who  has  2  or  more 
prior  convictions  for  theft,  not  committed  on  the  same  occasion,  shall  be  fined 
not  more  than  $5,000  or  imprisoned  for  not  more  than  10  years  and  for  a 
mandatory-minimum  term  of  not  less  than  one  year,  or  both.  A  person 
sentenced  under  this  subsection  shall  not  be  released  from  prison,  granted 
probation,  or  granted  suspension  of  sentence,  prior  to  serving  the  mandatory- 
minimum. 

(d)  For  the  purposes  of  this  section,  a  person  shall  be  considered  as  having 
2  or  more  prior  convictions  for  theft  if  he  or  she  has  been  convicted  on  at  least 
2  occasions  of  violations  of: 

(1)  Section  22-3211; 

(2)  A  statute  in  one  or  more  jurisdictions  prohibiting  theft  or  larceny;  or 

(3)  Conduct  that  would  constitute  a  violation  of  section  22-3211  if  com- 
mitted in  the  District  of  Columbia. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  112,  29  DCR  3976;  Aug.  20,  1994,  D.C.  Law 
10-151,  §  113(a),  41  DCR  2608;  June  3,  1997,  D.C.  Law  11-275,  §  12(b),  44 
DCR  1408;  Dec.  10,  2009,  D.C.  Law  18-88,  §  214(d),  56  DCR  7413.) 

Prior  Codifications.  —  1981  Ed.,  §  22-  Amendment  Act  of  2009  (D.C.  Act  18-227,  Oc- 

3812.  tober  21,  2009,  56  DCR  8668). 

Effect  of  amendments.  —  D  C.  Law  18-88,  Legislative  history  of  Law  4-164.  —  For 

in  subsec.  (a),  substituted  "$1,000"  for  "$250";  legislative  history  of  D.C.  Law  4-164,  see  His- 

in  subsec.  (b),  substituted  "if  the  property  ob-  torical  and  Statutory  Notes  following  §  22- 

tained  or  used  has  some  value"  for  "if  the  value  .  ,  . 

of  the  property  obtained  or  used  is  less  than  ,  ^^f.^ *\y^  history  of  Law  10-151. -  Law 

$250";  and  added  subsecs.  (c)  and  (d).  10-151  the  Ommbus  Cnmmal  Justice  Reform 

„                 1    •  1  ^-           T-.     x  Amendment  Act  of  1994,   was  mtroduced  in 

Emergency  legislation  -  For  temporary  ^^^^^.^       ^^^^        g.^^       ^^.^g  ^^.^^ 

amendment  of  section,  see  §  113(a)  of  the  Om-  ^^^^^^^^          Committee  on  the  Judiciary.  The 

nibus  Criminal  Justice  Reform  Emergency  ^^^^        ^^opted  on  first  and  second  readings 

Amendment  Act  of  1994  (D.C.  Act  10-255,  June  March  29,  1994,  and  April  12,  1994,  respec- 

22,  1994,  41  DCR  4286).  tively  Signed  by  the  Mayor  on  May  4,  1994,  it 

For  temporary  (90  day)  amendment  of  sec-  was  assigned  Act  No.  10-238  and  transmitted  to 

tion,  see§  214(d)  of  Omnibus  Public  Safety  and  both  Houses  of  Congress  for  its  review.  D.C. 

Justice  Emergency  Amendment  Act  of  2009  Law  10-151  became  effective  on  August  20, 

(D.C.  Act  18-181,  August  6,  2009,  56  DCR  1994. 

6903).  Legislative  history  of  Law  11-275.  —  For 

For  temporary  (90  day)  amendment  of  sec-  legislative  history  of  D.C.  Law  11-275,  see  His- 

tion,  see§  214(d)  of  Omnibus  Public  Safety  and  torical  and  Statutory  Notes  following  §  22- 

Justice    Congressional    Review    Emergency  3203. 
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Legislative  history  of  Law  18-88.  —  For 

Law  18-88,  see  notes  following  §  22-404. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 

Attorney  misconduct. 

Evidence  to  establish  value. 

Instructions. 

Jurisdiction. 

Juvenile  offenders. 

Lesser  included  offenses. 

Merger  of  offenses. 

Nature  and  elements  of  offenses. 

Pleas. 

Presumptions  and  burden  of  proof 
Review. 

Right  to  jury  trial. 
Weight  and  sufficiency  of  evidence. 
— Grade  or  degree  of  offense,  weight  and  suffi- 
ciency of  evidence. 
— In  general. 

— Value  of  property,  weight  and  sufficiency  of 
evidence. 

Admissibility  of  evidence. 

Admission,  without  objection,  of  hearsay  ev- 
idence to  prove  value  in  grand  larceny  prosecu- 
tion, was  error  which  reviewing  court  could 
notice,  but  which  would  not  be  noticed  where, 
had  objection  been  made,  prosecution  would 
have  had  opportunity  to  introduce  direct  evi- 
dence of  value.  Fed. Rules  Crim.Proc.  rule  52(b), 
18  U.S.C.;  D.C.  Code  1961,  §  22-2201.  Chew  v 
U.S.,  298  F2d  334,  1962  U.S.  App.  LEXIS  6107 
(C.A.D.C.  1962). 

Where  memorandum  on  value  of  stolen  items 
was  merely  written  record  of  what  managers  of 
departments  from  which  merchandise  had  been 
stolen  had  told  security  manager,  it  was  not 
admissible  as  security  manager's  past  recollec- 
tion recorded  to  establish  value  of  stolen  items 
in  prosecution  for  first-degree  theft.  D.C.  Code 
1981,  §  22-3812(a).  Eldridge  v  United  States, 
492  A.2d  879,  1985  D.C.  App.  LEXIS  392 
(1985). 

There  was  ample  evidence  in  juvenile  delin- 
quency proceedings  involving  charges  of  bur- 
glary and  first-degree  theft  to  support  trial 
court's  finding  that  juvenile  signed  a  waiver  of 
his  rights  before  any  conversation  with  police 
detective  and  without  any  coercion  or  compul- 
sion, and  thus,  the  Court  of  Appeals  was  bound 
to  accept  it;  furthermore,  inherent  in  such  find- 
ing was  a  finding  that  conversation  about 
which  juvenile  testified,  concerning  difference 
between  burglary  and  receiving  stolen  prop- 
erty, and  whether  he  would  have  to  be  incarcer- 
ated, never  took  place,  and  thus  there  was  no 
factual  support  for  juvenile's  legal  argument 
that  his   statement  was   inadmissible  and 


should  have  been  suppressed.  D.C.  Code  1981, 
§§  17-305(a),  22-1801(b),  22-3812(a).  In  re 
D.L.,  486  A.2d  1180,  1985  D.C.  App.  LEXIS  317 
(1985). 

Trial  court  properly  accepted  rulings  of  mo- 
tions judge  as  law  of  the  case  on  juvenile's 
motion  to  suppress  statement  he  made  to  police 
in  delinquency  proceedings  involving  charges  of 
second-degree  burglary  and  first-degree  theft. 
D.C.  Code  1981,  §§  22-1801(b),  22-3812(a).  In 
re  D.L.,  486  A.2d  1180,  1985  D.C.  App.  LEXIS 
317  (1985). 

For  purposes  of  determining  whether  chattel 
which  was  subject  to  larceny  had  value  of  $100 
or  more,  market  value  may  be  established  by 
testimony  of  its  nonexpert  owner.  D.C.  Code 
§  22-2201.  Saunders  v  United  States,  317  A.2d 
867,  1974  D.C.  App.  LEXIS  398  (1974). 

Attorney  misconduct. 

Disbarment  of  attorney  was  warranted,  in 
attorney  disciplinary  case,  where  attorney  pled 
guilty  to  five  counts  of  theft,  two  counts  of 
fraud,  and  contempt  of  court  in  connection  with 
attorney's  conduct  in  swindling  a  series  of  land- 
lords and  prospective  tenants,  and  attorney's 
offenses  involved  moral  turpitude,  thus  war- 
ranting disbarment  under  statute.  In  re  Hall- 
mark, 998  A.2d  284,  2010  D.C.  App.  LEXIS  287 
(2010). 

Evidence  to  establish  value. 

Television  showroom  manager  was  properly 
qualified  as  an  expert  as  to  value  of  television 
set  which  was  stolen  and  manager's  testimony 
was  sufficient  to  prove  value  in  excess  of  $100 
as  required  for  conviction  for  grand  larceny. 
D.C.  Code  1961,  §  22-2201.  Owens  v  United 
States,  318  R2d  204,  1963  U.S.  App.  LEXIS 
5820  (C.A.D.C.  1963). 

Jury  should  not  be  precluded  from  drawing 
reasonable  inferences  from  item's  purchase 
date  and  price  when  determining,  on  totality  of 
facts  and  circumstances,  whether  government 
has  met  its  burden  of  proving  under  theft 
statute  value  of  stolen  property.  Hebron  v. 
United  States,  837  A.2d  910,  2003  D.C.  App. 
LEXIS  703  (2003),  writ  of  certiorari  denied  by 
540  U.S.  1228,  124  S.  Ct.  1529,  158  L.  Ed.  2d 
170,  2004  U.S.  LEXIS  1793,  72  U.S.L.W.  3552 
(2004). 

Courts  consider  the  following  factors  in  eval- 
uating purchase  price  testimony  from  owners 
in  a  prosecution  for  first-degree  theft:  whether 
the  purchase  was  very  recent,  whether  the 
chattel  was  in  mint  condition,  and  whether  the 
chattel  was  subject  to  prompt  depreciation  or 
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obsolescence.  Hebron  v.  United  States,  804A.2.d 
270,  2002  D.C.  App.  LEXIS  384  (2002). 

Regardless  of  whether  the  owner  testifies  or 
some  other  method  is  used  to  prove  value,  the 
government  in  a  prosecution  for  first-degree 
theft  must  introduce  evidence  of  value  suffi- 
cient to  eliminate  the  possibility  that  the  jury's 
verdict  was  based  on  surmise  or  conjecture 
about  the  value  of  the  property.  Hebron  v. 
United  States,  804  A.2d  270,  2002  D.C.  App. 
LEXIS  384  (2002). 

Market  value  of  stolen  chattel  may  be  estab- 
lished by  the  testimony  of  its  non-expert  owner, 
in  prosecution  for  first-degree  theft.  D.C.  Code 
1981,  §  22-3812(a).  Chappelle  v.  United  States, 
736  A.2d  212,  1999  D.C.  App.  LEXIS  171 
(1999). 

Where  managers  of  two  departments  from 
which  merchandise  had  been  stolen  did  not 
testify,  and  memorandum  on  value  of  stolen 
items  was  based  on  figures  from  such  manag- 
ers, memorandum  was  not  admissible  as  past 
recollection  recorded  of  such  managers  to  show 
value  of  stolen  items  in  prosecution  for  first- 
degree  theft.  D.C.  Code  1981,  §  22-3812(a). 
Eldridge  v.  United  States,  492  A.2d  879,  1985 
D.C.  App.  LEXIS  392  (1985). 

Admission  of  memorandum  on  value  of  stolen 
items  in  prosecution  for  first-degree  theft  did 
not  rise  to  level  of  plain  error,  where  prices  of 
stolen  items  could  have  been  quickly  checked 
against  universally  available  catalogue,  com- 
mon sense  would  establish  that  stolen  items 
would  almost  certainly  be  worth  a  lot  more 
than  $250,  and  department  managers  could 
have  testified  to  what  was  in  memorandum. 
D.C.  Code  1981,  §  22-3812(a).  Eldridge  v. 
United  States,  492  A.2d  879,  1985  D.C.  App. 
LEXIS  392  (1985). 

Security  manager's  direct  testimony  on  issue 
of  value  of  stolen  items,  based  on  his  own  daily 
observations  of  price  tags,  was  incompetent  to 
prove  value  of  merchandise  to  which  such  tags 
were  attached.  D.C.  Code  1981,  §  22-3812(a). 
Eldridge  v.  United  States,  492  A.2d  879,  1985 
D.C.  App.  LEXIS  392  (1985). 

In  determining  whether  value  of  article 
which  was  subject  of  larceny  was  $100  or  more, 
testimony  of  management  employee  as  to  value 
of  chattel  is  generally  acceptable.  D.C.  Code 
§  22-2201.  Saunders  v.  United  States,  317  A.2d 
867,  1974  D.C.  App.  LEXIS  398  (1974). 

For  purposes  of  determining  whether  value 
of  article  which  was  subject  to  larceny  was  $100 
or  more,  the  relevant  market  value  is  usually 
the  retail  value.  D.C.  Code  §  22-2201.  Saun- 
ders V.  United  States,  317  A.2d  867,  1974  D.C. 
App.  LEXIS  398  (1974). 

Instructions. 

In  grand  larceny  prosecution,  instruction  on 
petit  larceny  was  unnecessary  where  there  was 
nothing  in  evidence  to  indicate  value  of  less 


than  $100.  D.C.  Code  1961,  §  22-2201.  Chew  v. 
U.S.,  298  F.2d  334,  1962  U.S.  App.  LEXIS  6107 
(C.A.D.C.  1962). 

Trial  judge  properly  denied  defendant's  re- 
quest for  instruction  on  petit  larceny  as  lesser 
included  offense  of  grand  larceny  where  evi- 
dence presented  by  Government  did  not  sup- 
port reasonable  inference  that  stolen  automo- 
bile was  worth  less  than  $100,  defendant 
neither  presented  evidence  nor  conducted 
cross-examination  addressing  value  issue,  and 
trial  judge  instructed  jury  that  grand  larceny 
conviction  required  finding  beyond  a  reason- 
able doubt  that  property  was  worth  $100  or 
more.  D.C.  Code  1981,  §  22-2201(repealed). 
Parker  v.  United  States,  476  A.2d  173,  1984 
D.C.  App.  LEXIS  401  (1984). 

Larceny  victim's  testimony  that  his  aunt  pur- 
chased color  television  approximately  14  to  15 
months  prior  to  crime  for  $300  to  $400,  and 
that  when  stolen  it  was  in  "almost  mint"  condi- 
tion and  worked  well,  was  insufficient  to  estab- 
lish Government's  burden  as  to  value  required 
for  submission  of  grand  larceny  charge  to  jury. 
D.C.  Code  §  22-2201.  Moore  v.  United  States, 
388  A.2d  889,  1978  D.C.  App.  LEXIS  484 
(1978). 

Jurisdiction. 

Where  District  of  Columbia  police  officer  was 
charged  with  obstruction  of  justice  under  fed- 
eral statute  and  with  tampering  with  evidence 
and  theft  in  violation  of  the  District  of  Colum- 
bia Code,  and  the  federal  charge  was  dismissed, 
it  would  not  be  appropriate  for  United  States 
District  Court  for  the  District  of  Columbia  to 
retain  jurisdiction  over  the  local  offenses,  even 
if  it  had  discretion  to  do  so,  in  that  no  matters 
of  legitimate  federal  concern  remained.  18 
U.S.C.  §  1503;  D.C.  Code  1981,  §§  22-723,  22- 
3811,  22-3812.  United  States  v.  Smith,  729  F. 
Supp.  1380,  1990  U.S.  Dist.  LEXIS  1092  (1990). 

Juvenile  offenders. 

Sentences  imposed  for  theft  and  unauthor- 
ized use  of  vehicle  of  not  less  than  six  years  on 
each  count  were  invalid  where  court  failed  to 
set  maximum  term  of  confinement  as  required 
by  Federal  Youth  Corrections  Act,  and  six-year 
sentence  on  unauthorized  use  of  vehicle  count 
exceeded  five-year  penalty  authorized  by  unau- 
thorized use  statute  and  hence  it  also  exceeded 
maximum  allowed  under  Federal  Youth  Correc- 
tions Act.  D.C.  Code  1981,  §§  22-3812(a),  22- 
3815(b);  18  U.S.C.  §  5010(c).  Byrd  v.  United 
States,  487  A.2d  616,  1985  D.C.  App.  LEXIS 
296  (1985). 

Where  trial  judge  intended  to  incarcerate 
defendant  pursuant  to  guilty  plea  to  unauthor- 
ized use  of  a  motor  vehicle  and  false  pretenses 
and  did  not  intend  to  grant  probation,  trial 
judge  did  not  err  in  amending  judgment  and 
commitment  orders  which  originally  provided 
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for  commitment  under  section  of  Federal  Youth 
Corrections  Act  providing  for  probation  so  as  to 
conform  written  orders  to  sentence  of  incarcer- 
ation which  was  pronounced  in  open  court.  D.C. 
Code  §§  22-1301,  22-2204;  18  U.S.C.  §  5010(a, 
b);  D.C.  Code  SCR,  Criminal  Rule  36.  Rich  v. 
United  States,  357  A.2d  421,  1976  D.C.  App. 
LEXIS  539  (1976). 

Lesser  included  offenses. 

Taking  property  without  right  is  a  lesser 
included  offense  of  robbery  inasmuch  as  lar- 
ceny is  a  lesser  included  offense  of  robbery  and 
taking  property  without  right  is  a  lesser  in- 
cluded offense  of  larceny.  D.C.  Code  1981, 
§§  22-2901,  22-3811,  22-3812,  22-3816.  Sim- 
mons V.  United  States,  554  A.2d  1167,  1989 
D.C.  App.  LEXIS  36  (1989). 

Because  receiving  stolen  property  is  lesser 
included  offense  of  theft,  defendant  cannot  be 
convicted  of  both  theft  and  receipt  of  stolen 
goods  with  respect  to  same  property.  D.C.  Code 
1981,  §§  22-3811,  22-3812(a,  b),  22-3832(a), 
(c)(2).  Roberts  v.  United  States,  508  A.2d  110, 
1986  D.C.  App.  LEXIS  318  (1986). 

Merger  of  offenses. 

Defendant's  conviction  for  unauthorized  use 
of  motor  vehicle  did  not  merge  with  his  robbery 
conviction,  and  his  theft  conviction  did  not 
merge  with  burglary  conviction,  where  each 
conviction  required  a  different  element  of  proof. 
D.C.  Code  1981,  §§  22-1801(b),  22-2901,  22- 
3811,  22-3812(b),  22-3815.  Matthews  v.  United 
States,  629  A.2d  1185,  1993  D.C.  App.  LEXIS 
179  (1993). 

Defendant's  conviction  for  unauthorized  use 
of  motor  vehicle  merged  with  more  serious 
offense  of  grand  larceny  while  armed,  where 
there  was  nothing  in  defendant's  unlawful  use 
of  vehicle  conviction  that  was  not  also  used  as 
proof  of  grand  larceny  while  armed;  thus,  re- 
sulting 18  to  54  months  consecutive  imprison- 
ment meted  out  by  trial  court  for  unlawful  use 
of  motor  vehicle  violated  Fifth  Amendment 
guaranty  against  double  jeopardy.  U.S. 
Const.Amend.  5;  D.C.  Code  1981,  §§  22-3202, 
22-3812,  22-3815.  Kirk  v.  United  States,  510 
A.2d  499,  1986  D.C.  App.  LEXIS  345  (1986). 

Nature  and  elements  of  offenses. 

If  evidence  in  armed  robbery  prosecution  did 
not  warrant  findings  that  the  $500  involved 
was  taken  from  victim's  person  or  immediate 
actual  possession,  then  jury  could  only  have 
properly  found  defendants  guilty  of  the  lesser 
included  offense  of  grand  larceny.  D.C.  Code 
§§  22-2201,  22-2901.  United  States  v.  Dixon, 
469  R2d  940,  1972  U.S.  App.  LEXIS  7038 
(C.A.D.C.  1972). 

Although  the  proof  requirement  for  theft  in 
the  first  degree  that  the  value  of  the  property 
obtained  was  $250  or  more  appears  in  a  penalty 
statute,  and  not  in  the  definition  of  theft,  the 


issue  of  value  distinguishing  first  degree  or 
felony  theft  from  second  degree  or  misde- 
meanor theft  implicates  an  element  of  the  of- 
fense and  must  be  submitted  to  the  trier  of  fact. 
Foreman  v.  United  States,  988  A.2d  505,  2010 
D.C.  App.  LEXIS  31  (2010). 

"Value"  within  the  meaning  of  statute  requir- 
ing a  value  of  $250  or  more  for  first-degree  theft 
refers  to  the  fair  market  value  of  the  property. 
Hebron  v.  United  States,  804  A.2d  270,  2002 
D.C.  App.  LEXIS  384  (2002). 

Cost  of  service  contract  purchased  with  sub- 
sequently stolen  telephone  could  not  be  consid- 
ered in  making  threshold  determination  of 
whether  value  of  stolen  telephone  made  theft 
first-degree  offense,  where  obligations  encom- 
passed in  service  contract  were  not  exclusive  to 
stolen  telephone.  D.C.  Code  1981,  §  22-3812(a, 
b).  Chappelle  v.  United  States,  736  A.2d  212, 
1999  D.C.  App.  LEXIS  171  (1999). 

Even  if  checking  account  lacked  sufficient 
funds  to  cover  check,  which  was  given  to  defen- 
dant after  defendant  pretended  he  owned 
parked  vehicle  damaged  by  drawer  in  accident, 
check  would  still  have  had  "value,"  within 
meaning  of  statute  making  it  crime  to  take 
property  without  right;  defendant  could  have 
endorsed  check  and  passed  it  to  third  party  in 
exchange  for  cash,  goods,  or  services,  or,  if 
check  was  dishonored,  defendant  could  have 
sued  drawer  for  the  face  amount  of  the  check. 
D.C.  Code  1981,  §  22-3816.  Jeffcoat  v.  United 
States,  551  A.2d  1301,  1988  D.C.  App.  LEXIS 
220  (1988). 

Fact  that  defendant  never  received  cash 
equivalent  for  check,  which  was  given  to  defen- 
dant after  defendant  pretended  he  owned 
parked  vehicle  damaged  by  drawer  in  accident, 
because  of  stop-payment  order  did  not  affect 
conclusion  that  check  had  "value,"  within 
meaning  of  statute  making  it  crime  to  take 
property  without  right;  value  of  property  is 
determined  at  time  crime  through  which  it  is 
acquired  occurs,  and  defendant  committed 
crime  of  taking  property  without  right  at  in- 
stant he  tricked  drawer  into  delivering  check  to 
him.  D.C.  Code  1981,  §  22-3816.  Jeffcoat  v. 
United  States,  551  A.2d  1301,  1988  D.C.  App. 
LEXIS  220  (1988). 

Because  bank  owned  money  in  individual 
depositors'  accounts,  defendant  was  properly 
charged  with  theft  from  bank  instead  of  theft 
from  individual  customers.  D.C.  Code  1981, 
§§  22-3811,  22-3812(a,  b).  Roberts  v.  United 
States,  508  A.2d  110,  1986  D.C.  App.  LEXIS 
318  (1986). 

Main  difference  between  former  offense  of 
grand  larceny,  and  offense  of  first-degree  theft 
which  superseded  it  by  enactment  of  the  Theft 
and  White  Collar  Crimes  Act  of  1982,  is  that 
grand  larceny  was  defined  as  felonious  taking 
of  property  of  the  amount  or  value  of  $100  or 
upward,  whereas  first-degree  theft  is  theft  of 
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property  of  value  of  $250  or  more;  definition  o^ 
theft  also  includes  conduct  previously  charac- 
terized as  embezzlement,  false  pretenses,  and 
larceny  after  trust.  D.C.  Code  1981,  §§  22-403, 
22-3811(a),  22-3812(a);  §  22-2201  (repealed). 
Eldridge  v.  United  States,  492  A.2d  879,  1985 
D.C.  App.  LEXIS  392  (1985). 

In  first-degree  theft  cases,  "value"  means  fair 
market  value  of  property.  D.C.  Code  1981, 
§§  22-403,  22-3811(a),  22-3812(a);  §  22-2201 
(repealed).  Eldridge  v.  United  States,  492  A.2d 
879,  1985  D.C.  App.  LEXIS  392  (1985). 

Grand  larceny  of  motor  vehicle  requires  proof 
of  asportation  of  vehicle  with  specific  intent  to 
steal  and  proof  of  value  of  vehicle,  neither  of 
which  are  required  to  be  proved  for  conviction 
of  unauthorized  use  of  motor  vehicle.  D.C.  Code 
1981,  §§  22-2201,  22-2204.  Arnold  v.  United 
States,  467  A.2d  136,  1983  D.C.  App.  LEXIS 
513  (1983). 

Essential  element  of  grand  larceny,  in  fact 
the  only  distinction  between  felony  of  grand 
larceny  and  misdemeanor  of  petit  larceny,  is 
market  value  for  purloined  property  of  at  least 
$100,  and  consequently  it  is  essential  that 
Government  introduce  evidence  of  that  value  in 
order  to  give  jury  a  firm  basis  upon  which  it  can 
find  grand  larceny  D.C.  Code  §  22-2201.  Moore 
V.  United  States,  388  A.2d  889,  1978  D.C.  App. 
LEXIS  484  (1978). 

Relevant  value  in  determining  whether  an 
item  is  worth  in  excess  of  $100  for  purposes  of 
grand  larceny  statute  is  fair  market  value.  D.C. 
Code  §  22-2201.  Williams  v.  United  States,  376 
A.2d  442,  1977  D.C.  App.  LEXIS  358  (1977). 

Grand  larceny,  as  defined  by  statute,  does  not 
require  intent  to  appropriate  property  perma- 
nently, but  proof  must  merely  manifest  intent 
to  appropriate  property  to  use  inconsistent 
with  owner's  rights.  D.C.  Code  §  22-2201. 
Fredericks  v.  United  States,  306  A.2d  268,  1973 
D.C.  App.  LEXIS  309  (1973). 

Pleas. 

Defendant  intentionally  and  voluntarily 
waived  right  to  trial,  prior  to  guilty  pleas  on 
charges  of  first-degree  theft  and  destruction  of 
property,  where  trial  judge  carefully  and  re- 
peatedly advised  defendant  of  his  rights  to  trial 
by  jury,  to  confront  witnesses,  to  testify  or  not  to 
testify,  and  his  appeal  rights  if  convicted,  and 
record  was  devoid  of  any  hint  that  defendant 
wanted  any  trial  at  all,  let  alone  a  jury  trial. 
D.C.  Code  1981,  §§  22-403,  22-3811,  22- 
3812(a).  Terrell  v.  United  States,  721  A.2d  957, 
1998  D.C.  App.  LEXIS  225  (1998). 

Presumptions  and  burden  of  proof. 

In  a  prosecution  for  first-degree  theft,  the 
prosecutor  needs  to  prove  that  the  stolen  prop- 
erty's value  exceeds  the  statutory  minimum  of 
$250.  Hebron  v.  United  States,  804  A.2d  270, 
2002  D.C.  App.  LEXIS  384  (2002). 


Government  must  prove  the  fair  market 
value  of  the  property  stolen  in  prosecution  for 
first-degree  theft.  D.C.  Code  1981,  §  22- 
3812(a).  Chappelle  v.  United  States,  736  A.2d 
212,  1999  D.C.  App.  LEXIS  171  (1999). 

In  trials  where  illegal  taking  or  possession  of 
piece  of  property  is  an  issue,  to  establish 
"value,"  the  Government  need  not  prove  item's 
specific  monetary  worth;  rather,  it  only  need 
show  that  item  had  some  value — any  value  at 
all,  although  less  than  the  smallest  coin.  D.C. 
Code  1981,  §  22-3816.  Jeffcoat  v.  United 
States,  551  A.2d  1301,  1988  D.C.  App.  LEXIS 
220  (1988). 

Grand  larceny  of  motor  vehicle  requires  proof 
of  asportation  of  vehicle  with  specific  intent  to 
steal  and  proof  of  value  of  vehicle,  neither  of 
which  are  required  to  be  proved  for  conviction 
of  unauthorized  use  of  motor  vehicle.  D.C.  Code 
1981,  §§  22-2201,  22-2204.  Arnold  v.  United 
States,  467  A.2d  136,  1983  D.C.  App.  LEXIS 
513  (1983). 

Review. 

Where  there  was  a  question  as  to  adequacy  of 
proof  of  grand  larceny  that  property  taken  had 
a  value  of  $100  or  more,  principle  that  appel- 
late court  may  reverse  a  judgment  as  to  one  of 
sentences,  if  its  validity  is  beset  by  substantial 
doubt,  where  there  is  neither  injustice  done 
defendant  nor  a  need  of  government  overridden 
would  be  applied  to  reverse  concurrent  sen- 
tence for  grand  larceny,  while  remanding  case 
to  trial  court  for  entry  of  concurrent  sentence 
on  petit  larceny  D.C.  Code  §§  22-1801(b),  22- 
2201.  United  States  v.  Henderson,  439  F.2d 
531,  1970  U.S.  App.  LEXIS  6365  (C.A.D.C. 
1970). 

In  absence  of  specific  evidence  as  to  value  of 
items  taken,  defendant's  conviction  for  grand 
larceny  would  be  reversed,  but  where  district 
judge  gave  lesser  included  offense  charge  as  to 
petit  larceny  and  there  was  sufficient  evidence 
on  which  jury  could  find  defendant  guilty 
thereof,  case  would  be  remanded  for  resentenc- 
ing. D.C.  Code  §§  .22-1801(b),  22-2201.  United 
States  V.  Thweatt,  433  F.2d  1226,  1970  U.S. 
App.  LEXIS  8425  (C.A.D.C.  1970). 

Conviction  for  grand  larceny  could  not  stand 
where  value  of  articles  involved  was  less  than 
$100.  D.C.  Code  1961,  §  22-2201.  Ransom  v. 
United  States,  337  F2d  550,  1964  U.S.  App. 
LEXIS  4290  (C.A.D.C.  1964). 

Because  it  was  impossible  to  determine  from 
the  record  whether  defendant's  convictions  for 
theft  of  personal  property  and  receiving  stolen 
property  were  duplicative,  remand  was  neces- 
sary for  clarification,  and  resentencing,  if  nec- 
essary. D.C.  Code  1981,  §§  22-3811,  22-3812(a, 
b),  22-3832(a),  (c)(2).  Roberts  v.  United  States, 
508  A.2d  110, 1986  D.C.  App.  LEXIS  318  (1986). 

In  prosecution  for  grand  larceny,  evidence 
that  original  cost  of  stolen  coat  was  $150  and 
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exhibition  of  such  coat  was  insufficient  to  estab- 
Hsh  minimum  value  required  for  grand  larceny, 
and  cause  would  be  remanded  for  entry  of 
judgment  of  conviction  to  charge  of  petty  lar- 
ceny D.C.  Code  §§  22-2201,  22-2202.  Wilson  v. 
United  States,  358  A.2d  324,  1976  D.C.  App. 
LEXIS  277  (1976). 

Where  defendant  was  sentenced  to  two  con- 
current ten-year  terms  of  imprisonment  for 
crimes  exclusively  applicable  to  District  of  Co- 
lumbia, subsequent  amendment  by  trial  court 
of  defendant's  sentence  to  one  of  indeterminate 
term  was  error,  and  case  would  be  remanded 
for  resentencing.  D.C.  Code  §§  22-1801(b),  22- 
2201,  22-2202,  22-2204;  18  U.S.C.  §§  4208, 
4208(a)(2).  Fredericks  v.  United  States,  306 
A.2d  268,  1973  D.C.  App.  LEXIS  309  (1973). 

Where  evidence  of  value  of  stolen  items  was 
insufficient  to  sustain  conviction  of  grand  lar- 
ceny but  was  sufficient  to  prove  petit  larceny, 
conviction  of  grand  larceny  would  be  reversed 
and  case  would  be  remanded  with  instructions 
to  enter  verdict  of  guilty  of  petit  larceny  and  to 
resentence  accordingly.  D.C.  Code§  22-2201. 
Boone  v.  United  States,  296  A.2d  449, 1972  D.C. 
App.  LEXIS  274  (1972). 

Right  to  jury  triaL 

The  Superior  Court  would  not  aggregate  the 
penalties  for  multiple  misdemeanor  offenses 
charged  in  order  to  reach  the  threshold  penalty 
required  for  a  jury  trial.  United  States  v.  Jo- 
seph, 122  WLR  2337  (Super.  Ct.  1994). 

Weight  and  sufficiency  of  evidence. 

—  Grade  or  degree  of  offense,  weight  and 
sufficiency  of  evidence. 

Evidence  sustained  conviction  for  grand  lar- 
ceny D.C.  Code  1961,  §  22-2201.  Jackson  v. 
United  States,  331  F.2d  816,  1964  U.S.  App. 
LEXIS  5770  (C.A.D.C.  1964). 

When  the  owner  of  stolen  chattel  testifies  as 
to  purchase  price  to  establish  value  in  prosecu- 
tion for  first-degree  theft,  factors  to  be  consid- 
ered are  whether  the  purchase  was  very  recent, 
whether  the  chattel  was  in  mint  condition,  and 
whether  the  chattel  was  subject  to  prompt 
depreciation  or  obsolescence.  D.C.  Code  1981, 
§  22-3812(a).  Chappelle  v.  United  States,  736 
A.2d  212,  1999  D.C.  App.  LEXIS  171  (1999). 

Victim's  testimony  about  $21,000  price  she 
paid  for  five-year-old  minivan  when  new,  "good 
working"  condition  of  minivan  when  stolen, 
$1700  repair  estimate  revealing  items  of  value 
in  minivan,  and  new  purchaser's  ability  to 
drive  minivan  away  was  sufficient  to  prove  that 
minivan's  value  was  at  least  $250  at  time  of 
offense,  so  as  to  support  convictions  for  first- 
degree  theft,  receiving  stolen  property,  and  de- 
struction of  property  D.C.  Code  1981,  §§  22- 
403,  22-3811,  22-3812(a),  22-3832(a),  (c)(1). 
Terrell  v.  United  States,  721  A.2d  957,  1998 
D.C.  App.  LEXIS  225  (1998). 


First-degree  theft  conviction  was  sufficiently 
supported  by  evidence,  including  evidence  that 
defendant  had  cashed  union  checks  without 
authorization  and  in  violation  of  union  policy 
and  resisted  union  efforts  to  obtain  financial 
records  in  his  possession  when  union  became 
concerned  about  his  financial  activities.  D.C. 
Code  1981,  §§  22-3811,  22-3812(a).  Johnson  v. 
United  States,  613  A.2d  1381,  1992  D.C.  App. 
LEXIS  223  (1992). 

Convictions  for  second-degree  burglary,  first- 
degree  theft,  second-degree  theft,  and  destruc- 
tion of  property  valued  at  $200  or  more,  on 
aiding  and  abetting  theory,  were  supported  by 
evidence  that  police  officers  had  seen  defendant 
standing  in  front  of  burglarized  premises  near 
time  of  burglary  holding  stolen  bird  bath.  D.C. 
Code  1981,  §§  22-403,  22-1801(b),  22-3811,  22- 
3812(a,  b).  Wright  v.  United  States,  508  A.2d 
915,  1986  D.C.  App.  LEXIS  321  (1986). 

While  evidence  was  not  sufficient  to  support 
grand  larceny  conviction,  it  was  sufficient  to 
support  conviction  for  the  lesser  included  of- 
fense of  petit  larceny  D.C.  Code  1981,  §  22- 
2201.  Barkley  v.  United  States,  455  A.2d  412, 
1983  D.C.  App.  LEXIS  289  (1983). 

Evidence  that  defendant  stole  television, 
leather  coat  and  watch  which  complaining  wit- 
ness had  purchased  for  a  total  of  $755,  that 
there  was  nothing  wrong  with  the  television 
when  it  was  taken,  but  the  watch  needed  fixing, 
and  that  shortly  after  the  theft  one  of  defen- 
dant's friends  sold  the  television  set  for  $50  or 
$60  and  defendant  paid  $100  to  buy  it  back 
after  complaining  witness  told  defendant  she 
would  not  press  charges  if  he  returned  the  set 
was  insufficient  to  support  finding  that  the 
stolen  articles  had  a  value  of  $100  or  more,  for 
purposes  of  grand  larceny  conviction,  in  ab- 
sence of  any  testimony  as  to  fair  market  value; 
since  defendant  was  not  a  "willing"  buyer,  the 
price  he  paid  to  repurchase  set  was  without 
probative  value.  D.C.  Code  §  22-2201.  Williams 
V.  United  States,  376  A.2d  442,  1977  D.C.  App. 
LEXIS  358  (1977). 

Evidence  was  sufficient  to  establish  value  of 
stolen  property  so  as  to  support  a  conviction  for 
grand  larceny  and  so  as  to  make  an  instruction 
on  petit  larceny  unnecessary.  D.C.  Code  §  22- 
2201.  Roldan  v.  United  States,  353  A.2d  292, 
1976  D.C.  App.  LEXIS  484  (1976). 

Evidence  that  value  of  items  stolen  by  defen- 
dant and  accomplices  was  based  on  estimate  of 
current  market  value  and  not  original  cost  was 
sufficient  to  support  defendant's  conviction  for 
grand  larceny  D.C.  Code  §§  22-1801(b),  22- 
2201.  In  re  R.D.J.,  348  A.2d  301,  1975  D.C.  App. 
LEXIS  283  (1975). 

Evidence  as  to  value  of  stolen  articles  was 
sufficient  to  support  conviction  of  grand  lar- 
ceny, especially  in  view  of  testimony  of  buyer 
that  articles  stolen  and  recovered  had  a  retail 
value  of  $248  and  a  wholesale  value  of  $124. 
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D.C.  Code  §  22-2201.  Saunders  v.  United 
States,  317  A.2d  867,  1974  D.C.  App.  LEXIS 
398  (1974). 

Evidence  that  defendant  drove  off  in  car 
owned  by  another,  which  was  parked  in  park- 
ing lot  with  keys  in  ignition,  without  permis- 
sion of  owner,  supported  conviction  of  defen- 
dant of  grand  larceny  and  unauthorized  use  of 
vehicle.  D.C.  Code  §§  22-2201,  22-2204.  Fred- 
ericks V.  United  States,  306  A.2d  268,  1973  D.C. 
App.  LEXIS  309  (1973). 

Testimony  of  owner  of  two  sets  of  stolen  golf 
clubs  that  one  set  had  cost  $211,  that  other  set 
had  cost  $101  and  that  clubs  could  have  been 
sold  for  at  least  $50  and  physical  presence  of 
equipment  in  trial  court  constituted  insufficient 
evidence  of  value  to  support  conviction  of  grand 
larceny  D.C.  Code  §  22-2201.  Boone  v.  United 
States,  296  A.2d  449,  1972  D.C.  App.  LEXIS 
274  (1972). 

—  In  general. 

Evidence  establishing  defendant's  proximity 
to  scene  of  crime  and  stolen  television  set,  his 
flight  and  attempt  to  hide  from  police,  and 
when  discovered,  his  statement  to  officer  that 
he  did  not  go  in  house  but  was  with  friend  who 
did,  supported  conviction,  as  aider  and  abetter, 
of  first-degree  burglary,  second-degree  theft, 
and  misdemeanor  destruction  of  property.  D.C. 
Code  1981,  §§  22-403,  22-1801(a),  22-3811,  22- 
3812.  Garrett  v.  United  States,  642  A.2d  1312, 
1994  D.C.  App.  LEXIS  88  (1994). 

Defendant's  conviction  for  grand  larceny 
could  not  be  sustained,  where  basis  for  convic- 
tion could  have  been  the  theft  of  articles  for 
which  there  was  no  proof  of  value.  D.C.  Code 
1981,  §  22-2201.  Barkley  v.  United  States,  455 
A.2d  412,  1983  D.C.  App.  LEXIS  289  (1983). 

—  Value  of  property,  weight  and  suffi- 

ciency of  evidence. 

Evidence  of  value  of  articles  involved  in 
charge  of  grand  larceny  was  inadequate  to 
sustain  finding  of  jury  that  they  were  of  value  of 
$100  or  upward.  D.C.  Code  1961,  §  22-2201. 
Ransom  v.  United  States,  337  F.2d  550,  1964 
U.S.  App.  LEXIS  4290  (C.A.D.C.  1964). 

Evidence  was  insufficient  to  show  that  porta- 
ble music  device  stolen  from  victim  had  fair 
market  value  of  $250  or  more,  as  required  to 
support  conviction  for  first-degree  theft;  testi- 
mony of  victim's  mother  that  she  had  paid 
"about  $250"  for  device,  plus  shipping  and 
taxes,  coupled  with  victim's  testimony  that  he 
believed  that  his  mother  had  paid  $300  for  it, 
that  he  downloaded  movies  and  "about  400  or 
more  songs"  onto  device,  and  that  although  he 
had  to  pay  for  some  of  songs,  some  of  them  were 
free,  called  for  determination  of  value  based  on 
surmise  or  conjecture,  and  there  was  no  evi- 
dence that  device  did  not  depreciate  in  value 
over  time,  or  how  much  victim  paid  for  songs 


and  movies.  Foreman  v.  United  States,  988 
A.2d  505,  2010  D.C.  App.  LEXIS  31  (2010). 

Evidence  was  sufficient  to  support  finding 
that  stolen  property  had  value  of  $250  or  more, 
as  required  to  establish  first  degree  theft;  tes- 
timony was  presented  that  stolen  18  month  old 
stereo  was  purchased  for  $189  and  that  stolen 
furniture  was  at  most  four  months  old  and  had 
total  purchase  price  that  exceeded  $600.  He- 
bron V.  United  States,  837  A.2d  910,  2003  D.C. 
App.  LEXIS  703  (2003),  writ  of  certiorari  de- 
nied by  540  U.S.  1228,  124  S.  Ct.  1529,  158  L. 
Ed.  2d  170,  2004  U.S.  LEXIS  1793,  72  U.S.L.W. 
3552  (2004). 

In  prosecution  for  first  degree  theft  and  like 
offenses,  government  need  not  prove  value  of 
stolen  property  with  any  strictness  or  precision 
greater  than  any  other  element  of  offense, 
which  is  subject  to  sufficiency  of  evidence  stan- 
dard of  proof,  and  question  of  sufficiency  will  be 
reviewed  under  same  uniform  standard  that 
applies  across  board  in  criminal  cases.  Hebron 
V.  United  States,  837  A.2d  910,  2003  D.C.  App. 
LEXIS  703  (2003),  writ  of  certiorari  denied  by 
540  U.S.  1228,  124  S.  Ct.  1529,  158  L.  Ed.  2d 
170,  2004  U.S.  LEXIS  1793,  72  U.S.L.W.  3552 
(2004). 

Evidence  was  sufficient  to  prove  that  fair 
market  value  of  stolen  property  was  $250  or 
more,  thus  supporting  conviction  for  first-de- 
gree theft;  victim  testified  that  total  value  of 
numerous  items  of  stolen  jewelry  was  well  over 
$250,  victims  paid  out  a  deductible  of  $250  to 
receive  compensation  under  home  insurance 
policy  for  stolen  jewelry  and  electrical  goods, 
and  victims  received  $1755  from  their  insurer 
over  and  above  the  deductible  amount.  Wil- 
hams  V.  United  States,  805  A.2d  919,  2002  D.C. 
App.  LEXIS  489  (2002). 

Evidence  of  purchase  price  of  $606  for  furni- 
ture, i.e.,  a  glass  table,  chairs,  a  futon,  mat- 
tress, coffee  table,  two  end  tables,  and  a  lamp, 
bought  within  four  months  before  theft  and  of 
$189  for  stereo  bought  eighteen  months  before 
theft  did  not  establish  value  of  at  least  $250 
and  did  not  support  conviction  for  first-degree 
theft;  nothing  indicated  the  condition  of  the 
items,  and  the  jury  could  only  speculate  as  to 
the  depreciation  rate  of  the  furniture.  Hebron  v. 
United  States,  804  A.2d  270,  2002  D.C.  App. 
LEXIS  384  (2002). 

Finding  that  value  of  television,  microwave, 
and  compact  discs  which  were  stolen  by  defen- 
dant from  victim  was  $250  or  more  was  not 
supported  by  evidence,  for  purposes  of  first- 
degree  theft  conviction,  where  pawnbroker  paid 
$130  for  all  stolen  items,  defendant  bought 
television  for  $640  almost  two  years  before 
theft,  defendant  bought  microwave  for  $99  al- 
most three  years  before  theft,  defendant  bought 
40  compact  discs  for  approximately  $15  each  in 
year  before  robbery,  even  though  property  was 
in  good  condition  at  time  of  theft.  D.C.  Code 
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1981,  §  22-3812(a).  Zellers  v.  United  States, 
682  A.2d  1118,  1996  D.C.  App.  LEXIS  163 
(1996). 

Direct  evidence  showing  balance  in  checking 
account  at  time  check  was  drawn  was  not 
required  to  estabhsh  that  check,  which  was 
given  to  defendant  after  defendant  pretended 
he  owned  parked  vehicle  damaged  by  drawer  in 
accident,  had  "value,"  within  meaning  of  stat- 
ute making  it  crime  to  take  property  without 
right;  when  defendant  received  check,  its  useful 
functional  purpose  was  to  enable  defendant  to 
acquire  amount  for  which  it  was  drawn.  D.C. 
Code  1981,  §  22-3816.  Jeffcoat  v  United 
States,  551  A.2d  1301,  1988  D.C.  App.  LEXIS 
220  (1988). 

Testimony  by  store  manager  as  to  retail  value 
of  items  stolen  from  store  provided  sufficient 
evidence  of  value  to  support  defendant's  convic- 
tion for  grand  larceny  D.C.  Code  1981,  §  22- 
2201  (repealed).  Ross  v  United  States,  520  A.2d 
1064,  1987  D.C.  App.  LEXIS  285  (1987). 

For  first-degree  theft  cases,  proof  require- 
ments on  issue  of  value  established  in  series  of 
grand  larceny  cases  under  prior  law,  are  appli- 
cable, since  value  of  stolen  property  is  essential 
element  of  crime  to  be  proved  under  both  old 
statute  and  new  one.  D.C.  Code  1981,  §§  22- 
403,  22-3811(a),  22-3812(a);  §  22-2201  (re- 
pealed). Eldridge  v.  United  States,  492  A.2d 
879,  1985  D.C.  App.  LEXIS  392  (1985). 

Unless  it  could  be  shown  that  price  tag  was 
properly  marked,  security  guards'  testimony 
about  tag  was  only  speculative  evidence  of 
value  of  stolen  merchandise,  in  that  merchan- 
dise could  have  been  mismarked  and  guards 
would  not  have  known.  D.C.  Code  1981,  §  22- 
3812(a).  Eldridge  v  United  States,  492  A.2d 
879,  1985  D.C.  App.  LEXIS  392  (1985). 

Testimony  by  retail  store  department  manag- 
ers as  to  value  of  stolen  items  would  have  been 
sufficient  to  prove  value  in  prosecution  for  first- 
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degree  theft.  D.C.  Code  1981,  §  22-3812(a). 
Eldridge  v.  United  States,  492  A.2d  879,  1985 
D.C.  App.  LEXIS  392  (1985). 

Government's  failure  to  physically  produce 
stolen  police  radio  was  not  fatal  to  showing  of 
value,  in  grand  larceny  prosecution,  in  view  of 
expert  testimony  as  to  value.  D.C.  Code  1981, 
§  22-2201  [Repealed].  Patterson  v.  United 
States,  479  A.2d  335,  1984  D.C.  App.  LEXIS 
464  (1984). 

Evidence  that  stolen  automobile  was  worth 
$6,000  when  purchased,  was  32  months  old 
when  stolen,  never  required  any  major  repairs, 
and  at  time  of  theft  was  running  well  and  was 
without  any  body  damage  was  sufficient  for 
jury  to  reasonably  conclude  that  automobile 
was  worth  at  least  $100  at  time  of  theft  in 
prosecution  for  grand  larceny  under  statute 
requiring  that  stolen  property  have  value  of  at 
least  $100  at  time  of  theft.  D.C.  Code  1981, 
§  22-2201(repealed).  Parker  v  United  States, 
476  A.2d  173,  1984  D.C.  App.  LEXIS  401 
(1984). 

Evidence  that  television  set  was  purchased 
for  $160  and  radio  for  approximately  $40  or 
$50,  and  that  both  items  were  at  least  one  to 
two  years  old  and  in  good  working  condition, 
was  insufficient  to  establish  value  in  excess  of 
$100  at  time  of  theft.  D.C.  Code  §  22-2201. 
Terrell  v.  United  States,  361  A.2d  207,  1976 
D.C.  App.  LEXIS  348  (1976),  writ  of  certiorari 
denied  by  429  U.S.  984,  97  S.  Ct.  501,  50  L.  Ed. 
2d  594,  1976  U.S.  LEXIS  3743  (1976). 

Expert  testimony  is  not  required  to  establish 
market  value  of  items  stolen.  D.C.  Code  §§  22- 
1801(b),  22-2201.  In  re  R.D.J.,  348  A.2d  301, 
1975  D.C.  App.  LEXIS  283  (1975). 

In  a  grand  larceny  case,  jury  cannot  be  al- 
lowed to  speculate  as  to  value  of  stolen  property 
merely  from  appearance  of  property.  D.C.  Code 
§  22-2201.  Boone  v  United  States,  296  A.2d 
449,  1972  D.C.  App.  LEXIS  274  (1972). 


(a)  A  person  commits  the  offense  of  shoplifting  if,  with  intent  to  appropriate 
without  complete  payment  any  personal  property  of  another  that  is  offered  for 
sale  or  with  intent  to  defraud  the  owner  of  the  value  of  the  property,  that 
person: 

(1)  Knowingly  conceals  or  takes  possession  of  any  such  property; 

(2)  Knowingly  removes  or  alters  the  price  tag,  serial  number,  or  other 
identification  mark  that  is  imprinted  on  or  attached  to  such  property;  or 

(3)  Knowingly  transfers  any  such  property  from  the  container  in  which  it 
is  displayed  or  packaged  to  any  other  display  container  or  sales  package. 

(b)  Any  person  convicted  of  shoplifting  shall  be  fined  not  more  than  $300  or 
imprisoned  for  not  more  than  90  days,  or  both. 

(c)  It  is  not  an  offense  to  attempt  to  commit  the  offense  described  in  this 
section. 
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(d)  A  person  who  offers  tangible  personal  property  for  sale  to  the  public,  or 
an  employee  or  agent  of  such  a  person,  who  detains  or  causes  the  arrest  of  a 
person  in  a  place  where  the  property  is  offered  for  sale  shall  not  be  held  liable 
for  detention,  false  imprisonment,  malicious  prosecution,  defamation,  or  false 
arrest,  in  any  proceeding  arising  out  of  such  detention  or  arrest,  if: 

(1)  The  person  detaining  or  causing  the  arrest  had,  at  the  time  thereof, 
probable  cause  to  believe  that  the  person  detained  or  arrested  had  committed 
in  that  person's  presence,  an  offense  described  in  this  section; 

(2)  The  manner  of  the  detention  or  arrest  was  reasonable; 

(3)  Law  enforcement  authorities  were  notified  within  a  reasonable  time; 

and 

(4)  The  person  detained  or  arrested  was  released  within  a  reasonable  time 
of  the  detention  or  arrest,  or  was  surrendered  to  law  enforcement  authorities 
within  a  reasonable  time. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  113,  29  DCR  3976.) 


Cross  references.  —  Merchant's  Civil  Re- 
covery for  Criminal  Conduct,  see  §  27-101  et 
seq. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
3813. 


Legislative  history  of  Law  4-164.  —  For 

legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3201. 


CASE  NOTES 


Analysis 

Nature  and  elements  of  offense. 
New  trial. 

Presumptions  and  burden  of  proof. 

Search  and  seizure. 

Weight  and  sufficiency  of  evidence. 

Nature  and  elements  of  offense. 

Merchandise  in  storeroom  off  customer  sales 
area  was  "offered  for  sale"  within  meaning  of 
shoplifting  statute  applicable  to  personal  prop- 
erty offered  for  sale;  merchandise  was  in  rea- 
sonably close  proximity  to  customer  area  and 
was  intended  for  prompt  availability  to  cus- 
tomer when  and  as  needed.  D.C.  Code  1981, 
§  22-3813.  Harris  v.  United  States,  602  A.2d 
1140,  1992  D.C.  App.  LEXLS  45  (1992). 

Person  can  be  guilty  of  completed  offense  of 
shoplifting  without  leaving  the  store.  D.C.  Code 
1981,  §  22-3813(a.  c).  Singletary  v.  United 
States,  519  A2d  701,  1987  D.C.  App.  LEXIS 
269  (1987). 

New  trial. 

Defendant  did  not  exercise  due  diligence  in 
procuring  newly  discovered  evidence  and,  thus, 
was  not  entitled  to  new  shoplifting  trial  based 
on  attorney's  reinspection  of  department  store 
leading  to  conclusions  that  exhibits  were  factu- 
ally erroneous  and  that  security  guard  could 
not  have  seen  what  he  purported  to  have  seen 
and  based  on  assertion  of  counsel's  surprise  at 


testimony  that  security  guard  was  not  the  one 
encountered  in  the  shoplifting  incident.  D.C. 
Code  1981,  §  22-3813;  Criminal  Rule  33.  Har- 
ris V.  United  States,  602  A.2d  1140,  1992  D.C. 
App.  LEXIS  45  (1992). 

Presumptions  and  burden  of  proof. 

Government  did  not  have  to  affirmatively 
prove,  in  accordance  with  District  of  Columbia 
statute  defining  "property  of  another,"  that 
gloves  which  defendant  took  were  merchandise 
in  which  department  store  had  more  than  se- 
curity interest  in  order  to  make  out  prima  facie 
case  of  shoplifting.  D.C.  Code  1981,  §§  22- 
3801(4),  22-3813(a).  Alston  v.  United  States, 
509  A.2d  1129,  1986  D.C.  App.  LEXIS  335 
(1986). 

Government's  failure  to  prove  exact  owner- 
ship of  sweaters  was  not  fatal  to  shoplifting 
prosecution  under  D.C.  Code  1985  Supp.  §  22- 
3813,  where  there  was  proof  that  owner  of 
sweaters  allegedly  taken  from  store  was  some- 
one other  than  defendant.  Carmon  v.  United 
States,  498  A.2d  580,  1985  D.C.  App.  LEXIS 
511  (1985). 

Search  and  seizure. 

Department  store  security  officer's  search  of 
customer's  bag  for  possible  shoplifting  was  sub- 
ject to  Fourth  Amendment,  as  incident  involved 
arrest  of  a  suspect  and  actions  related  thereto, 
the  broad  "Special  Police  Officer"  power  distin- 
guishing SPO  from  private  citizen,  where  there 
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was  testimony  that  one  SPO  carried  customer's 
bag  from  place  of  arrest  back  to  store,  and  there 
was  no  indication  that  security  officer  searched 
bag  solely  under  own  initiative,  but  did  so  in 
presence  of  at  least  three  SPO's,  including  her 
supervisor.  U.S.  Const.Amend.  4.  Alston  v. 
United  States,  518  A.2d  439,  1986  D.C.  App. 
LEXIS  486  (1986). 

Search  of  customer's  open  tote  bag  by  depart- 
ment store's  security  officer  was  valid  as  di- 
rectly related  to  cause  of  customer's  arrest  for 
possible  shoplifting,  even  though  tote  bag  was 
not  searched  immediately  upon  apprehension 
of  customer  in  park,  where  customer  was 
moved  from  public  park  to  privacy  of  security 
office  across  street  for  further  processing,  and 
search  took  place  without  any  indication  of 
undue  delay.  U.S.  Const.Amend.  4.  Alston  v. 
United  States,  518  A.2d  439,  1986  D.C.  App. 
LEXIS  486  (1986). 

Weight  and  sufficiency  of  evidence. 

Finding  that  shoplifting  defendant  "took 
property  of  another"  was  sufficiently  supported 
by  evidence  defendant  carried  rolled  up  dresses 
with  price  tags  on  them  under  his  coat,  left  that 
area  of  the  store,  passed  available  cash  regis- 
ters on  his  way  to  stairway  exit,  then  returned 
to  area  and  put  dresses  under  others  on  floor 
and  left  store.  D.C.  Code  1981,  §  22-3813(c). 
Baldwin  v.  United  States,  521  A.2d  650,  1987 
D.C.  App.  LEXIS  294  (1987). 

Conviction  of  shoplifting  was  supported  by 
sufficient  evidence,  including  testimony  of  pri- 
vate security  guard  showing  that  defendant 
took  possession  of  bottle  of  lotion,  that  lotion 


was  store's  property  and  that  it  was  offered  for 
sale.  D.C.  Code  1981,  §  22-3813(a).  Singletary 
V.  United  States,  519  A.2d  701,  1987  D.C.  App. 
LEXIS  269  (1987). 

Trial  court's  finding  that  defendant  did  not 
"own"  merchandise,  so  as  to  be  guilty  of  shop- 
lifting, was  supported  by  testimony  of  security 
officer  that  other  party  had  informed  him  that 
defendant  had  shoplifted  gloves,  that  security 
officer  had  observed  defendant  set  off  security 
alarm  as  he  exited  from  department  store,  and 
that  merchandise  recovered  from  defendant's 
shoulder  bag  still  bore  store's  price  tags.  D.C. 
Code  1981,  §§  22-3801(4),  22-3813(a).  Alston  v. 
United  States,  509  A.2d  1129,  1986  D.C.  App. 
LEXIS  335  (1986). 

Evidence  that  defendant  concealed  sweaters 
under  his  coat  and  walked  out  of  store  without 
paying  for  them  was  sufficient  to  support  find- 
ing, under  shoplifting  statute,  D.C.  Code  1985 
Supp.  §  22-3813,  of  specific  intent  "to  appropri- 
ate [the  sweaters]  without  complete  payment." 
Carmon  v.  United  States,  498  A.2d  580,  1985 
D.C.  App.  LEXIS  511  (1985). 

Evidence  that  defendant  emerged  from  store 
with  sweaters  under  his  coat  and  was  in  public 
area  of  shopping  mall,  about  three  or  four  feet 
outside  entrance  to  store,  when  he  saw  officer 
approaching,  turned  and  reentered  store,  drop- 
ping sweaters  on  floor,  established  offense  of 
shoplifting  under  statute,  D.C.  Code  1985 
Supp.  §  22-3813,  not  merely  attempted  shop- 
lifting, which  is  not  a  crime.  Carmon  v.  United 
States,  498  A.2d  580,  1985  D.C.  App.  LEXIS 
511  (1985). 


§  22-3214.  Commercial  piracy. 

(a)  For  the  purpose  of  this  section,  the  term: 

(1)  "Owner",  with  respect  to  phonorecords  or  copies,  means  the  person 
who  owns  the  original  fixation  of  the  property  involved  or  the  exclusive  licensee 
in  the  United  States  of  the  rights  to  reproduce  and  distribute  to  the  public 
phonorecords  or  copies  of  the  original  fixation.  In  the  case  of  a  live  performance 
the  term  "owner"  means  the  performer  or  performers. 

(2)  "Proprietary  information"  means  customer  lists,  mailing  lists,  formu- 
las, recipes,  computer  programs,  unfinished  designs,  unfinished  works  of  art  in 
any  medium,  process,  program,  invention,  or  any  other  information,  the 
primary  commercial  value  of  which  may  diminish  if  its  availability  is  not 
restricted. 

(3)  "Phonorecords"  means  material  objects  in  which  sounds,  other  than 
those  accompanying  a  motion  picture  or  other  audiovisual  work,  are  fixed  by 
any  method  now  known  or  later  developed,  and  from  which  the  sounds  can  be 
perceived,  reproduced,  or  otherwise  communicated,  either  directly  or  with  the 
aid  of  a  machine  or  device.  The  term  "phonorecords"  includes  the  material 
object  in  which  the  sounds  are  first  fixed. 

(b)  A  person  commits  the  offense  of  commercial  piracy  if,  with  the  intent  to 
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sell,  to  derive  commercial  gain  or  advantage,  or  to  allow  another  person  to 
derive  commercial  gain  or  advantage,  that  person  reproduces  or  otherwise 
copies,  possesses,  buys,  or  otherwise  obtains  phonorecords  of  a  sound  record- 
ing, live  performance,  or  copies  of  proprietary  information,  knowing  or  having 
reason  to  believe  that  the  phonorecord  or  copies  were  made  without  the 
consent  of  the  owner.  A  presumption  of  the  requisite  intent  arises  if  the  accused 
possesses  5  or  more  unauthorized  phonorecords  either  of  the  same  sound 
recording  or  recording  of  a  live  performance. 

(c)  Nothing  in  this  section  shall  be  construed  to  prohibit: 

(1)  Copying  or  other  reproduction  that  is  in  the  manner  specifically 
permitted  by  Title  17  of  the  United  States  Code;  or 

(2)  Copying  or  other  reproduction  of  a  sound  recording  that  is  made  by  a 
licensed  radio  or  television  station  or  a  cable  broadcaster  solely  for  broadcast 
or  archival  use. 

(d)  Any  person  convicted  of  commercial  piracy  shall  be  fined  not  more  than 
$1,000  or  imprisoned  for  not  more  than  180  days,  or  both. 

(e)  This  section  does  not  apply  to  any  sound  recording  initially  fixed  on  or 
after  February  15,  1972. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  114,  29  DCR  3976;  Aug.  20,  1994,  D.C.  Law 
10-151,  §  113(b),  41  DCR  2608;  Oct.  31,  1995,  D.C.  Law  11-73,  §  2(a),  42  DCR 
3277.) 


Cross  references.  —  Consecutive  sentences 
for  theft  and  certain  other  crimes,  availabihty, 
see  §  22-3203. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
3814. 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  113(b)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

For  temporary  amendment  of  section,  see  §  2 
of  the  Commercial  Piracy  Protection  Emer- 
gency Amendment  Act  of  1994  (D.C.  Act  10-363, 
December  15,  1994,  41  DCR  8059). 

Legislative  history  of  Law  4-164.  —  For 
legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3201. 


Legislative  history  of  Law  10-151.  —  For 

legislative  history  of  D.C.  Law  10-151,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3212. 

Legislative  history  of  Law  10-252.  —  Law 

10-252,  the  "Commercial  Piracy  Protection 
Temporary  Amendment  Act  of  1994,"  was  intro- 
duced in  Council  and  assigned  Bill  No.  10-846. 
The  Bill  was  adopted  on  first  and  second  read- 
ings on  December  6,  1994,  and  January  3,  1995, 
respectively.  Signed  by  the  Mayor  on  January 
27,  1995,  it  was  assigned  Act  No.  10-399  and 
transmitted  to  both  Houses  of  Congress  for  its 
review.  D.C.  Law  10-252  became  effective  on 
March  23,  1995. 

Legislative  history  of  Law  11-73.  —  For 
legislative  history  of  D.C.  Law  11-73,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3214.01. 


§  22-3214.01.  Deceptive  labeling. 

(a)  For  the  purposes  of  this  section,  the  term: 

(1)  "Audiovisual  works"  means  material  objects  upon  which  are  fixed  a 
series  of  related  images  which  are  intrinsically  intended  to  be  shown  by  the  use 
of  machines  or  devices  such  as  projectors,  viewers,  or  electronic  equipment, 
now  known  or  later  developed,  together  with  accompanying  sounds,  if  any, 
regardless  of  the  nature  of  the  material  objects,  such  as  films  or  tapes,  in  which 
the  works  are  embodied. 

(2)  "Manufacturer"  means  the  person  who  authorizes  or  causes  the 
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cop5dng,  fixation,  or  transfer  of  sounds  or  images  to  sound  recordings  or 
audiovisual  works  subject  to  this  section. 

(3)  "Sound  recordings"  means  material  objects  in  which  sounds,  other 
than  those  accompanying  a  motion  picture  or  other  audiovisual  work,  are  fixed 
by  any  method  now  known  or  later  developed,  and  from  which  the  sounds  can 
be  perceived,  reproduced,  or  otherwise  communicated,  either  directly  or  with 
the  aid  of  a  machine  or  device. 

(b)  A  person  commits  the  offense  of  deceptive  labeling  if,  for  commercial 
advantage  or  private  financial  gain,  that  person  knowingly  advertises,  offers 
for  sale,  resale,  or  rental,  or  sells,  resells,  rents,  distributes,  or  transports,  or 
possesses  for  such  purposes,  a  sound  recording  or  audiovisual  work,  the  label, 
cover,  or  jacket  of  which  does  not  clearly  and  conspicuously  disclose  the  true 
name  and  address  of  the  manufacturer  thereof. 

(c)  Nothing  in  this  section  shall  be  construed  to  prohibit: 

(1)  Any  broadcaster  who,  in  connection  with,  or  as  part  of,  a  radio  or 
television  broadcast  transmission,  or  for  the  purposes  of  archival  preservation, 
transfers  any  sounds  or  images  recorded  on  a  sound  recording  or  audiovisual 
work;  or 

(2)  Any  person  who,  in  his  own  home,  for  his  own  personal  use,  and 
without  deriving  any  commercial  advantage  or  private  financial  gain,  transfers 
any  sounds  or  images  recorded  on  a  sound  recording  or  audiovisual  work. 

(d)  (1)  Any  person  convicted  of  deceptive  labeling  involving  less  than  1,000 
sound  recordings  or  less  than  100  audiovisual  works  during  any  180-day 
period  shall  be  fined  not  more  than  $10,000  or  imprisoned  for  not  more  than  1 
year,  or  both. 

(2)  Any  person  convicted  of  deceptive  labeling  involving  1,000  or  more 
sound  recordings  or  100  or  more  audiovisual  works  during  a  180-day  period 
shall  be  fined  not  more  than  $50,000  or  imprisoned  for  not  more  than  5  years, 
or  both. 

(e)  Upon  conviction  under  this  section,  the  court  shall,  in  addition  to  the 
penalties  provided  by  this  section,  order  the  forfeiture  and  destruction  or  other 
disposition  of  all  sound  recordings,  audiovisual  works,  and  equipment  used,  or 
attempted  to  be  used,  in  violation  of  this  section. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  114a,  as  added  Oct.  31,  1995,  D.C.  Law  11-73, 
§  2(b),  42  DCR  3277.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3814.1. 

Legislative  history  of  Law  11-73.  —  Law 

11-73,  the  "Commercial  Piracy  Protection  and 
Deceptive  Labeling  Amendment  Act  of  1995," 
was  introduced  in  Council  and  assigned  Bill 
No.  11-125,  which  was  referred  to  the  Commit- 


tee on  the  Judiciary.  The  Bill  was  adopted  on 
first  and  second  readings  on  May  2,  1995,  and 
June  6,  1995,  respectively.  Signed  by  the  Mayor 
on  June  19,  1995,  it  was  assigned  Act  No.  11-74 
and  transmitted  to  both  Houses  of  Congress  for 
its  review.  D.C.  Law  11-73  became  effective  on 
October  31,  1995. 


CASE  NOTES 

Admissibility  of  evidence.  sound   and   audiovisual   recordings,  despite 

Thirty  DVDs  and  39  CDs  allegedly  seized  chain-of-custody  concerns  such  as  failure  of 
from  defendant  at  time  of  his  arrest  were  ad-  police  to  mark  each  DVD  and  CD  for  identifi- 
missible  in  prosecution  for  deceptive  labeling  of     cation,  record  titles  of  discs,  or  seal  the  evidence 
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bag  containing  the  discs,  combined  with  dearth 
of  testimony  at  trial  about  evidence-handHng 
procedures  of  the  evidence  control  branch; 
there  was  no  evidence  that  police  failed  to 
maintain  continuous  custody  over  the  discs 
seized  from  defendant,  nor  any  evidence  of 
tampering  or  other  mishandling.  Plummer  v. 
United  States,  43  A.3d  260,  2012  D.C.  App. 
LEXIS  155  (2012). 

Probative  value  was  not  substantially  out- 
weighed by  danger  of  unfair  prejudice  as  to 
admission,  in  prosecution  for  attempted  decep- 
tive labeling  of  sound  recording,  relating  to  sale 
of  counterfeit  music  compact  discs  (CDs)  man- 
ufactured without  authorization  of  copyright 
owner,  of  other  crimes  evidence  that  five  weeks 
before  defendant's  arrest  for  current  charge,  he 
had  been  warned,  in  connection  with  his  prior 
arrest  at  same  location  for  selling  CDs  without 
a  license,  that  he  was  selling  counterfeit  CDs; 


such  evidence  was  relevant  to  showing  defen- 
dant's knowledge,  for  purposes  of  currently 
charged  offense,  that  he  was  selling  counterfeit 
CDs,  and  current  trial  was  a  bench  trial.  Jack- 
son V.  United  States,  856  A.2d  1111,  2004  D.C. 
App.  LEXIS  413  (2004). 

Other  crimes  evidence,  that  five  weeks  before 
his  arrest  for  current  charge  of  attempted  de- 
ceptive labeling  of  sound  recording,  relating  to 
sale  of  counterfeit  music  compact  discs  (CDs) 
manufactured  without  authorization  of  copy- 
right owner,  defendant  had  been  warned,  in 
connection  with  his  prior  arrest  at  same  loca- 
tion for  selling  CDs  without  a  license,  that  he 
was  selling  counterfeit  CDs,  was  admissible  in 
current  prosecution  to  show  defendant's  knowl- 
edge that  the  CDs  he  was  selling  were  counter- 
feit. Jackson  v.  United  States,  856  A.2d  1111, 
2004  D.C.  App.  LEXIS  413  (2004). 


§  22-3214.02.  Unlawful  operation  of  a  recording  device  in 
a  motion  picture  theater. 

(a)  For  the  purposes  of  this  section,  the  term: 

(1)  "Motion  picture  theater"  means  a  theater  or  other  auditorium  in  which 
a  motion  picture  is  exhibited. 

(2)  "Recording  device"  means  a  photographic  or  video  camera,  audio  or 
video  recorder,  or  any  other  device  not  existing,  or  later  developed,  which  may 
be  used  for  recording  sounds  or  images. 

(b)  A  person  commits  the  offense  of  unlawfully  operating  a  recording  device 
in  a  motion  picture  theater  if,  without  authority  or  permission  from  the  owner 
of  a  motion  picture  theater,  or  his  or  her  agent,  that  person  operates  a 
recording  device  within  the  premises  of  a  motion  picture  theater. 

(c)  Any  person  convicted  of  unlawfully  operating  a  recording  device  in  a 
motion  picture  theater  shall  be  fined  not  more  than  $300  or  imprisoned  for  not 
more  than  90  days,  or  both. 

(d)  A  theater  owner,  or  an  employee  or  agent  of  a  theater  owner,  who  detains 
or  causes  the  arrest  of  a  person  in,  or  immediately  adjacent  to,  a  motion  picture 
theater  shall  not  be  held  liable  for  detention,  false  imprisonment,  malicious 
prosecution,  defamation,  or  false  arrest  in  any  proceeding  arising  out  of  such 
detention  or  arrest,  if: 

(1)  The  person  detaining  or  causing  the  arrest  had,  at  the  time  thereof, 
probable  cause  to  believe  that  the  person  detained  or  arrested  had  committed, 
or  attempted  to  commit,  in  that  person's  presence,  an  offense  described  in  this 
section; 

(2)  The  manner  of  the  detention  or  arrest  was  reasonable; 

(3)  Law  enforcement  authorities  were  notified  within  a  reasonable  time; 

and 

(4)  The  person  detained  or  arrested  was  released  within  a  reasonable  time 
of  the  detention  or  arrest,  or  was  surrendered  to  law  enforcement  authorities 
within  a  reasonable  time. 
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(Dec.  1, 1982,  D.C.  Law  4-164,  §  114b,  as  added  Oct.  31,  1995,  D.C.  Law  11-73, 
§  2(b),  42  DCR  3277.) 

Prior  Codifications.  —  1981  Ed.,  §  22-  legislative  history  of  D.C.  Law  11-73,  see  His- 
3814.2.  torical  and  Statutory  Notes  following  §  22- 

Legislative  history  of  Law  11-73.  —  For  3214.01. 

§  22-3215.  Unauthorized  use  of  motor  vehicles. 

(a)  For  the  purposes  of  this  section,  the  term  "motor  vehicle"  means  any 
automobile,  self-propelled  mobile  home,  motorcycle,  truck,  truck  tractor,  truck 
tractor  with  semitrailer  or  trailer,  or  bus. 

(b)  A  person  commits  the  offense  of  unauthorized  use  of  a  motor  vehicle 
under  this  subsection  if,  without  the  consent  of  the  owner,  the  person  takes, 
uses,  or  operates  a  motor  vehicle,  or  causes  a  motor  vehicle  to  be  taken,  used, 
or  operated,  for  his  or  her  own  profit,  use,  or  purpose. 

(c)  (1)  A  person  commits  the  offense  of  unauthorized  use  of  a  motor  vehicle 
under  this  subsection  if,  after  renting,  leasing,  or  using  a  motor  vehicle  under 
a  written  agreement  which  provides  for  the  return  of  the  motor  vehicle  to  a 
particular  place  at  a  specified  time,  that  person  knowingly  fails  to  return  the 
motor  vehicle  to  that  place  (or  to  any  authorized  agent  of  the  party  from  whom 
the  motor  vehicle  was  obtained  under  the  agreement)  within  18  days  after 
written  demand  is  made  for  its  return,  if  the  conditions  set  forth  in  paragraph 
(2)  of  this  subsection  are  met. 

(2)  The  conditions  referred  to  in  paragraph  (1)  of  this  subsection  are  as 
follows: 

(A)  The  written  agreement  under  which  the  motor  vehicle  is  obtained 
contains  the  following  statement:  "WARNING  —  Failure  to  return  this  vehicle 
in  accordance  with  the  terms  of  this  rental  agreement  may  result  in  a  criminal 
penalty  of  up  to  3  years  in  jail".  This  statement  shall  be  printed  clearly  and 
conspicuously  in  a  contrasting  color,  set  off  in  a  box,  and  signed  by  the  person 
obtaining  the  motor  vehicle  in  a  space  specially  provided; 

(B)  There  is  displayed  clearly  and  conspicuously  on  the  dashboard  of 
the  motor  vehicle  the  following  notice:  "NOTICE  —  Failure  to  return  this 
vehicle  on  time  may  result  in  serious  criminal  penalties";  and 

(C)  The  party  from  whom  the  motor  vehicle  was  obtained  under  the 
agreement  makes  a  written  demand  for  the  return  of  the  motor  vehicle,  either 
by  actual  delivery  to  the  person  who  obtained  the  motor  vehicle,  or  by  deposit 
in  the  United  States  mail  of  a  postpaid  registered  or  certified  letter,  return 
receipt  requested,  addressed  to  the  person  at  each  address  set  forth  in  the 
written  agreement  or  otherwise  provided  by  the  person.  The  written  demand 
shall  state  clearly  that  failure  to  return  the  motor  vehicle  may  result  in 
prosecution  for  violation  of  the  criminal  law  of  the  District  of  Columbia 
punishable  by  up  to  3  years  in  jail.  The  written  demand  shall  not  be  made  prior 
to  the  date  specified  in  the  agreement  for  the  return  of  the  motor  vehicle, 
except  that,  if  the  parties  or  their  authorized  agents  have  mutually  agreed  to 
some  other  date  for  the  return  of  the  motor  vehicle,  then  the  written  demand 
shall  not  be  made  prior  to  the  other  date. 
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(3)  This  subsection  shall  not  apply  in  the  case  of  a  motor  vehicle  obtained 
under  a  retail  installation  contract  as  defined  in  §  50-601(9). 

(4)  It  shall  be  a  defense  in  any  criminal  proceeding  brought  under  this 
subsection  that  a  person  failed  to  return  a  motor  vehicle  for  causes  beyond  his 
or  her  control.  The  burden  of  raising  and  going  forward  with  the  evidence  with 
respect  to  such  a  defense  shall  be  on  the  person  asserting  it.  In  any  case  in 
which  such  a  defense  is  raised,  evidence  that  the  person  obtained  the  motor 
vehicle  by  reason  of  any  false  statement  or  representation  of  material  fact, 
including  a  false  statement  or  representation  regarding  his  or  her  name, 
residence,  employment,  or  operator's  license,  shall  be  admissible  to  determine 
whether  the  failure  to  return  the  motor  vehicle  was  for  causes  beyond  his  or 
her  control. 

(d)(1)  Except  as  provided  in  paragraphs  (2)  and  (3)  of  this  subsection,  a 
person  convicted  of  unauthorized  use  of  a  motor  vehicle  under  subsection  (b)  of 
this  section  shall  be  fined  not  more  than  $1,000,  imprisoned  for  not  more  than 
5  years,  or  both. 

(2)  (A)  A  person  convicted  of  unauthorized  use  of  a  motor  vehicle  under 
subsection  (b)  of  this  section  who  took,  used,  or  operated  the  motor  vehicle,  or 
caused  the  motor  vehicle  to  be  taken,  used,  or  operated,  during  the  course  of  or 
to  facilitate  a  crime  of  violence,  shall  be: 

(i)  Fined  not  more  than  $10,000,  imprisoned  for  not  more  than  10 
years,  or  both,  consecutive  to  the  penalty  imposed  for  the  crime  of  violence;  and 

(ii)  If  serious  bodily  injury  results,  imprisoned  for  not  less  than  5 
years,  consecutive  to  the  penalty  imposed  for  the  crime  of  violence. 

(B)  For  the  purposes  of  this  paragraph,  the  term  "crime  of  violence" 
shall  have  the  same  meaning  as  provided  in  §  23-1331(4). 

(3)  (A)  A  person  convicted  of  unauthorized  use  of  a  motor  vehicle  under 
subsection  (b)  of  this  section  who  has  2  or  more  prior  convictions  for  unauthor- 
ized use  of  a  motor  vehicle  or  theft  in  the  first  degree,  not  committed  on  the 
same  occasion,  shall  be  fined  not  less  than  $5,000  nor  more  than  $15,000,  or 
imprisoned  for  not  less  than  30  months  nor  more  than  15  years,  or  both. 

(B)  For  the  purposes  of  this  paragraph,  a  person  shall  be  considered  as 
having  2  prior  convictions  for  unauthorized  use  of  a  motor  vehicle  or  theft  in 
the  first  degree  if  the  person  has  been  twice  before  convicted  on  separate 
occasions  of: 

(i)  A  prior  violation  of  subsection  (b)  of  this  section  or  theft  in  the  first 

degree; 

(ii)  A  statute  in  one  or  more  other  jurisdictions  prohibiting  unauthor- 
ized use  of  a  motor  vehicle  or  theft  in  the  first  degree; 

(iii)  Conduct  that  would  constitute  a  violation  of  subsection  (b)  of  this 
section  or  a  violation  of  theft  in  the  first  degree  if  committed  in  the  District  of 
Columbia;  or 

(iv)  Conduct  that  is  substantially  similar  to  that  prosecuted  as  a 
violation  of  subsection  (b)  of  this  section  or  theft  in  the  first  degree. 

(4)  A  person  convicted  of  unauthorized  use  of  a  motor  vehicle  under 
subsection  (c)  of  this  section  shall  be  fined  not  more  than  $1,000,  imprisoned 
for  not  more  than  3  years,  or  both. 
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(Dec.  1,  1982,  D.C.  Law  4-164,  §  115,  29  DCR  3976;  Mar.  10,  1983,  D.C.  Law 
4-199,  §  2,  30  DCR  119;  Dec.  10,  2009,  D.C.  Law  18-88,  §  214(e),  56  DCR 
7413.) 


Cross  references.  —  Consecutive  sentences 
for  theft  and  certain  other  crimes,  availabihty, 
see  §  22-3203. 

No-Fault  Motor  Vehicle  Insurance  Act,  pen- 
alties and  adjudications,  see  §  35-2113. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
3815. 

Effect  of  amendments.  —  D  C.  Law  18-88 
rewrote  subsecs.  (b)  and  (d). 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  102(d)  of 
Crime  Bill  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-129,  June  29,  2009,  56  DCR  5495). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(e)  of  Omnibus  Public  Safety  and 
Justice  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-181,  August  6,  2009,  56  DCR 
6903). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(e)  of  Omnibus  Public  Safety  and 
Justice    Congressional    Review  Emergency 


Amendment  Act  of  2009  (D.C.  Act  18-227,  Oc- 
tober 21,  2009,  56  DCR  8668). 
Legislative  history  of  Law  4-164.  —  For 

legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3201. 

Legislative  history  of  Law  4-199.  —  Law 

4-199,  the  "Christmas  Tree  Act  of  1982,"  was 
introduced  in  Council  and  assigned  Bill  No. 
4-427,  which  was  referred  to  the  Committee  on 
Human  Services.  The  Bill  was  adopted  on  first 
and  second  readings  on  November  16,  1982, 
and  December  14,  1982,  respectively.  Signed  by 
the  Mayor  on  December  28,  1982,  it  was  as- 
signed Act  No.  4-283  and  transmitted  to  both 
Houses  of  Congress  for  its  review. 

Legislative  history  of  Law  18-88.  —  For 
Law  18-88,  see  notes  following  §  22-404. 

Mayor's  Orders.  —  District  of  Columbia 
Vehicle  Theft  Prevention  Council,  see  Mayor's 
Order  2002-34,  March  1,  2002  (49  DCR  1876). 
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Double  jeopardy. 
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Search  and  seizure. 

Sentence  and  punishment. 

Verdict. 

Weight  and  sufficiency  of  evidence. 

Adequacy  of  representation  by  counsel. 

Counsel's  continued  refusal  to  participate  in 
first  day  of  trial  on  charges  of  unauthorized  use 
of  vehicle  and  receiving  stolen  property  after 
request  for  continuance  was  denied  warranted 
presumption  that  juvenile  was  deprived  of  due 
process  and  statutory  right  to  counsel  that  was 
not  rebutted  by  trial  court's  attempts  on  second 
day  of  trial  to  remedy  situation;  counsel's  re- 
fusal to  participate  resulted  in  admission  of 
evidence  and  of  juvenile's  statement  to  police 
without  objection  and  no  cross-examination  of 
State's  witnesses,  trooper  who  identified  juve- 


nile as  one  of  passengers  in  vehicle  was  not 
recalled,  and  there  was  no  explanation  as  to 
why  counsel  did  not  recall  him.  In  re  R.K.S., 
905  A.2d  201,  2006  D.C.  App.  LEXIS  443 
(2006). 

In  prosecution  for  receiving  stolen  property 
and  unauthorized  use  of  motor  vehicle,  prose- 
cution did  not  wrongfully  characterize  asserted 
relationship  between  defendant  and  individual 
whom  defendant  claimed  was  in  original  pos- 
session of  vehicle  as  substantial,  where  defen- 
dant estimated  that  he  saw  that  person  at 
playground  twice  a  week  from  June  to  Decem- 
ber, during  which  they  played  basketball  and 
cards,  and  drank  beer.  Alston  v.  United  States, 
552  A.2d  526,  1989  D.C.  App.  LEXIS  4  (1989). 

In  prosecution  for  receiving  stolen  property 
and  unauthorized  use  of  motor  vehicle,  trial 
court  properly  allowed  prosecutor  to  argue  that 
person  whom  defendant  claimed  was  in  original 
possession  of  vehicle  never  existed,  where  pros- 
ecution did  not  argue  that  witness,  had  he  been 
produced,  would  have  testified  unfavorably, 
and  did  not  argue  that  witness  was  conspicu- 
ously absent,  and  where  theory  that  witness 
never  existed  could  reasonably  be  inferred  from 
evidence  adduced  at  trial.  Alston  v.  United 
States,  552  A.2d  526,  1989  D.C.  App.  LEXIS  4 
(1989). 

In  prosecution  for  grand  larceny  and  unau- 
thorized use  of  a  motor  vehicle,  defendant  was 
not  denied  effective  assistance  of  counsel  on 
basis  either  of  contention  that  his  alibi  defense 


1021 


§  22-32 1 5  Criminal  Offenses  and  Penalties 


was  blotted  out  by  trial  counsel's  failure  to 
produce  alibi  witness  or  of  argument  that  his 
misidentification  defense  was  mismanaged  by 
defense  counsel.  U.S.  Const.Amend.  6.  Wesley 
V.  United  States,  449  A.2d  282,  1982  D.C.  App. 
LEXIS  399  (1982). 

Admissibility  of  evidence. 

In  prosecution  for  grand  larceny  and  for 
unauthorized  use  of  a  vehicle,  wherein  defense 
was  interposed  that  defendant  was  repossess- 
ing automobile  on  request  of  man  engaged  in 
automobile  business,  testimony  and  argument 
of  Government  to  effect  that  repossession  of 
automobiles  must  be  accomplished  by  a  United 
States  marshal  and  that  repossession  by  an 
individual  was  illegal,  which  testimony  and 
argument  led  jury  to  believe  that  defendant 
was  engaged  in  an  illegal  enterprise  in  repos- 
sessing automobile,  was  prejudicial  error, 
where  jury  was  not  instructed  to  disregard 
testimony  or  argument  on  this  point,  notwith- 
standing that  jury  was  instructed  that  Govern- 
ment had  to  prove  every  element  of  crime, 
including  intent,  beyond  reasonable  doubt. 
D.C.  Code  1951,  §§  22-2201,  22-2204.  Evans  v 
U.S.,  232  F.2d  379,  1956  U.S.  App.  LEXIS  3043 
(C.A.D.C.  1956). 

Defendant  failed  to  establish  that  witness's 
testimony  during  trial  for  receiving  stolen  prop- 
erty and  unauthorized  use  of  a  vehicle,  specifi- 
cally that  her  father  was  the  registered  owner 
of  the  stolen  car,  constituted  inadmissible  hear- 
say; defendant's  hearsay  challenge  was  based 
entirely  on  speculation  and  conjecture. 
Zacarias  v  United  States,  884  A.2d  83,  2005 
D.C.  App.  LEXIS  502  (2005). 

Arrest. 

Police  officer  had  reasonable  basis  to  initiate 
investigatory  stop  of  automobile  as  officer's 
observation  of  smashed  rear  vent  window, 
taken  together  with  officer's  experience  with 
other  unauthorized  use  of  motor  vehicle  (UUV) 
arrests,  was  sufficient  to  support  reasonable 
suspicion  in  officer's  mind  that  vehicle  was 
stolen.  U.S.  Const.Amend.  4;  D.C.  Code  1981, 
§  22-3815(b).  In  re  C.A.P.,  633  A.2d  787,  1993 
D.C.  App.  LEXIS  278  (1993). 

Fresh  pursuit  statute,  which  gives  police  of- 
ficer from  another  state  same  authority  as 
District  police  officer  to  arrest  individual  sus- 
pected of  committing  felony,  did  not  apply  in 
prosecution  for  unauthorized  use  of  motor  ve- 
hicle (UUV)  since  pursuit  and  arrest  involved 
Capitol  Police  officer  inside  district,  rather  than 
pursuit  into  District  by  officer  from  state.  D.C. 
Code  1981,  §§  22-3815(b),  23-901,  23-903.  In  re 
C.A.P,  633  A.2d  787, 1993  D.C.  App.  LEXIS  278 
(1993). 

Delinquency  adjudications. 

Evidence  that  juvenile  was  riding  in  vehicle 
that  was  recovered  few  hours  after  it  had  been 


stolen,  that  steering  column  had  been  broken 
open  and  roughly  bound  with  duct  tape,  and 
that  rear  vent  window  was  smashed  was  suffi- 
cient to  support  delinquency  adjudication  of 
offense  of  unauthorized  use  of  motor  vehicle. 
D.C.  Code  1981,  §  22-3815(b).  In  re  C.A.P,  633 
A.2d  787,  1993  D.C.  App.  LEXIS  278  (1993). 

Adjudication  of  delinquency,  upon  finding  ju- 
venile guilty  of  unauthorized  use  of  motor  ve- 
hicle, was  sufficiently  supported  by  testimony 
of  single  eyewitness,  a  police  officer,  where 
officer  had  adequate  opportunity  to  observe 
driver  of  stolen  vehicle,  identified  him  as  wear- 
ing light  colored  T-shirt,  which  was  highly 
distinctive  characteristic  in  middle  of  February, 
and  positively  identified  juvenile  at  showup; 
there  was  no  substantial  difference  between 
officer's  description  of  driver  and  juvenile  who 
was  stopped  by  other  officers,  and  officer  iden- 
tified juvenile  in  court.  D.C.  Code  1981,  §  22- 
3815(b).  In  re  B.E.W.,  537  A.2d  206,  1988  D.C. 
App.  LEXIS  38  (1988). 

Discovery. 

Defendant  was  not  entitled  to  mistrial  in 
trial  on  charges  of  unauthorized  use  of  motor 
vehicle  and  possession  of  unregistered  firearm 
and  ammunition  due  to  government's  failure  to 
disclose  before  trial  entirety  of  oral  statement 
made  by  defendant  to  arresting  officers,  includ- 
ing defendant's  alleged  statement  that  his  des- 
tination was  East  Side  Club  instead  of  east 
side,  where  the  government  did  not  act  in  bad 
faith  and  trial  judge  imposed  sanction  against 
government  by  excluding  from  jury's  consider- 
ation defendant's  alleged  statement  that  he 
was  going  to  East  Side  Club  so  that  defendant 
did  not  suffer  any  substantial  prejudice.  Crim- 
inal Rule  16(a)(1)(A).  Allen  v  United  States, 
649  A.2d  548,  1994  D.C.  App.  LEXIS  199 
(1994). 

Government's  failure  to  preserve  and  pro- 
duce vehicle  key  and  yellow  inventory  tag  in 
trial  of  defendant  on  charges  of  unauthorized 
use  of  motor  vehicle  and  possession  of  unregis- 
tered firearm  found  in  vehicle  being  operated 
by  defendant  during  pretrial  discovery  did  not 
warrant  sanctions,  where  there  was  no  indica- 
tion that  government  acted  in  bad  faith  in 
returning  key  and  yellow  tag  to  owner  of  car, 
preservation  of  key  and  yellow  tag  would  not 
have  led  reasonable  juror  to  conclude  that  de- 
fendant had  no  knowledge  that  car  was  not 
stolen  property,  and  defendant  could  cross-ex- 
amine seller  of  car,  arresting  officer,  and  any 
other  officer  associated  with  processing  of  car 
about  key  and  yellow  inventory  tag.  Criminal 
Rule  16(a)(1)(C).  Allen  v  United  States,  649 
A.2d  548,  1994  D.C.  App.  LEXIS  199  (1994). 

Double  jeopardy. 

Convictions  for  unauthorized  use  of  a  vehicle 
(UUV)  and  receiving  stolen  property  (RSP), 
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which  arose  from  the  taking  of  victim's  vehicle, 
did  not  merge  under  double  jeopardy  prohibi- 
tion against  multiple  punishments  for  the  same 
offense;  each  offense  contained  an  element  that 
the  other  did  not.  Sutton  v.  United  States,  988 
A.2d  478,  2010  D.C.  App.  LEXIS  28  (2010). 

Conviction  and  imposition  of  sentence  for 
both  unauthorized  use  of  vehicle  and  grand 
larceny  of  same  vehicle  violated  double  jeop- 
ardy clause  as  unauthorized  use  of  vehicle 
conviction  was  merged  into  grand  larceny  con- 
viction. U.S.  Const.Amend.  5.  Garris  v.  United 
States,  491  A.2d  511,  1985  D.C.  App.  LEXIS 
375  (1985). 

Conviction  of  unauthorized  use  of  motor  ve- 
hicle violated  double  jeopardy  clause  of  Fifth 
Amendment  where  defendant  was  also  con- 
victed in  same  trial  of  grand  larceny  for  steal- 
ing same  vehicle  four  days  earlier,  as  conviction 
for  unauthorized  use  required  no  proof  beyond 
that  necessary  for  conviction  of  grand  larceny. 
D.C.  Code  1981,  §§  22-2201,  22-2204(re- 
pealed);  U.S.  Const.Amend.  5.  Parker  v.  United 
States,  476  A.2d  173,  1984  D.C.  App.  LEXIS 
401  (1984). 

Fact  that  defendant  received  concurrent 
rather  than  consecutive  sentences  for  convic- 
tions of  grand  larceny  and  unauthorized  use  of 
a  motor  vehicle  did  not  alter  the  fact  that 
conviction  of  both  offenses  violated  double  jeop- 
ardy clause  of  Fifth  Amendment.  D.C.  Code 
1981,  §§  22-2201,  22-2204(repealed);  U.S. 
Const.Amend.  5.  Parker  v.  United  States,  476 
A.2d  173,  1984  D.C.  App.  LEXIS  401  (1984). 

In  prosecution  for  grand  larceny  and  unau- 
thorized use  of  a  motor  vehicle,  defendant 
waived  any  potential  double  jeopardy  claim 
where  he  failed  to  raise  the  issue  either  in  trial 
court  or  on  his  brief  on  appeal,  and  since  no 
grave  injustice  was  likely  to  result  where  de- 
fendant was  sentenced  to  concurrent  sentences 
for  the  two  convictions.  D.C.  Code  1973,  §§  22- 
2201,  22-2204;  U.S.  Const.Amend.  5.  Wesley  v. 
United  States,  449  A.2d  282,  1982  D.C.  App. 
LEXIS  399  (1982). 

Each  of  defendant's  and  codefendant's  con- 
victions for  destroying  property,  armed  carjack- 
ing, and  unauthorized  use  of  a  vehicle  did  not 
merge  into  one  crime  for  double  jeopardy  pur- 
poses; despite  fact  that  crime  spree  engaged  in 
by  defendant  and  codefendant  extended  over 
several  hours,  many  of  their  crimes  occurred 
after  significant  breaks  in  time,  changes  of 
location,  and  opportunities  to  reformulate  crim- 
inal intent.  Bryant  v.  United  States,  859  A.2d 
1093,  2004  D.C.  App.  LEXIS  526  (2004). 

Indictment  and  information. 

Defendant,  who  was  convicted  of  receiving 
stolen  property  and  unauthorized  use  of  a  ve- 
hicle, failed  to  establish  that  he  was  prejudiced 
by  variance  between  indictment  and  evidence 
at  trial  regarding  owner  of  the  stolen  vehicle; 


defendant's  defense  that  he  did  not  know  the 
car  was  stolen  was  unaffected  by  the  variance. 
Zacarias  v.  United  States,  884  A. 2d  83,  2005 
D.C.  App.  LEXIS  502  (2005). 

Evidence  at  trial  for  receiving  stolen  property 
and  unauthorized  use  of  a  vehicle,  showing  that 
the  owner  of  the  stolen  car  was  someone  other 
than  the  person  named  in  the  indictment,  was 
merely  a  variance,  and  not  a  constructive 
amendment;  government's  evidence  did  not 
prove  a  "complex  of  facts"  that  was  "distinctly 
different"  from  the  facts  alleged  by  the  grand 
jury  Zacarias  v.  United  States,  884  A.2d  83, 
2005  D.C.  App.  LEXIS  502  (2005). 

Offenses  of  robbery,  armed  robbery,  and  un- 
authorized use  of  motor  vehicle  could  be  joined 
for  trial  on  basis  that  they  were  "connected 
together"  in  light  of  evidence  that  proceeds  of 
robbery  were  found  in  trunk  of  vehicle  stolen 
several  days  earlier.  Criminal  Rule  8(a);  D.C. 
Code  1981,  §§  22-2901,  22-3202,  22-3815. 
Gooch  V.  United  States,  609  A.2d  259,  1992  D.C. 
App.  LEXIS  128  (1992). 

Offenses  of  unauthorized  use  of  a  motor  ve- 
hicle, robbery,  and  armed  robbery  were  of  same 
or  similar  character  and  thus  could  be  joined 
for  trial;  crimes  were  against  owner's  right  of 
possession,  and  additional  elements  distin- 
guishing robbery  offenses  from  unauthorized 
use  of  motor  vehicle  did  not  undercut  degree  of 
similarity  Criminal  Rule  8(a);  D.C.  Code  1981, 
§§  22-2901,  22-3202,  22-3815.  Gooch  v.  United 
States,  609  A.2d  259,  1992  D.C.  App.  LEXIS 
128  (1992). 

Statute  penalizing  person  who,  without  con- 
sent of  owner,  shall  take,  use,  operate  or  re- 
move, etc.,  motor  vehicle  does  not  require  notice 
of  precise  point  from  which  vehicle  is  removed 
nor  of  precise  point  to  which  vehicle  is  removed, 
and,  at  least  in  absence  of  motion  for  bill  of 
particulars,  indictment  charging  that  defen- 
dant at  specified  time  used,  operated  and  drove 
automobile  of  named  owner,  without  his  con- 
sent and  for  defendant's  own  profit,  use  and 
purpose  is  sufficient.  D.C.  Code  §§  22-403,  22- 
2201,  22-2204,  22-2205;  D.C.  Code  SCR,  Crim- 
inal Rule  7(f).  Allen  v.  United  States,  377  A.2d 
65,  1977  D.C.  App.  LEXIS  372  (1977),  writ  of 
certiorari  denied  by  434  U.S.  1000,  98  S.  Ct. 
645,  54  L.  Ed.  2d  497,  1977  U.S.  LEXIS  4353 
(1977). 

Instructions. 

Fact  that  jury  was  instructed,  in  prosecution 
for  grand  larceny  of  automobile  and  of  automo- 
bile engine  and  for  unauthorized  use  of  motor 
vehicle,  that  if  prerequisite  to  inference  of  guilt 
for  possession  of  recently  stolen  property  exists 
beyond  reasonable  doubt  it  could  be  inferred 
that  defendant  was  guilty  of  one  or  both  of  such 
offenses,  but  was  not  instructed  that  inference 
permissible  was  that  defendant  was  person 
who  committed  such  offense  if  government 
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proved  all  of  their  essential  elements  beyond 
reasonable  doubt  did  not  warrant  reversal  of 
conviction  where,  in  other  portions  of  charge, 
instruction  was  given  on  presumption  of  inno- 
cence and  government's  burden  of  proof  beyond 
reasonable  doubt.  D.C.  Code  §§  22-2201,  22- 
2204;  Fed.Rules  Crim.Proc.  rule  30,  18  U.S.C. 
United  States  v  Johnson,  433  F.2d  1160,  1970 
U.S.  App.  LEXIS  7454  (C.A.D.C.  1970). 

Refusal  to  give  requested  instruction  to  de- 
termine whether  allegedly  unauthorized  use  of 
motor  vehicle  was  without  consent  of  owner  or 
some  other  person  empowered  to  consent  in 
owner's  behalf  required  reversal,  even  though 
driver  argued  that  he  lacked  the  knowledge  if 
he  genuinely  thought  that  unlicensed  juvenile 
had  authority  to  use  car  and  let  driver  use  it 
temporarily;  deliberating  jury  asked  whether 
the  relevant  authorization  was  from  owner  or 
the  juvenile.  D.C.  Code  1981,  §§  ll-721(e),  22- 
3815.  Jackson  v  United  States,  600  A.2d  90, 
1991  D.C.  App.  LEXIS  327  (1991). 

In  prosecution  for  receiving  stolen  property 
and  unauthorized  use  of  motor  vehicle,  trial 
court  properly  denied  prosecution's  request  to 
give  missing  witness  instruction  regarding  per- 
son whom  defendant  claimed  was  originally  in 
possession  of  vehicle,  where  that  person  would 
have  been  "unavailable"  as  his  testimony  would 
have  been  privileged  under  Fifth  Amendment  if 
he  had  appeared  at  trial.  U.S.  Const.Amend.  5. 
Alston  V  United  States,  552  A.2d  526,  1989 
D.C.  App.  LEXIS  4  (1989). 

Jurisdiction  and  venue. 

In  prosecution  for  the  unauthorized  use  of  a 
vehicle  and  larceny  of  other  property  in  District 
of  Columbia,  evidence  on  issue  of  whether  de- 
fendant had  aided  and  abetted  those  who  took 
the  property  and  whether  the  planning  and  the 
taking  were  within  the  District  sustained  con- 
viction, even  though  it  was  not  shown  that 
defendant  was  present  at  the  taking  or  had 
used  the  automobile  in  the  District.  D.C.  Code 
1951,  §§  22-105,  22-2201,  22-2204;  18  U.S.C. 
§  2.  Wilhams  v  U.S.,  215  F.2d  35,  1954  U.S. 
App.  LEXIS  2807  (C.A.D.C.  1954). 

Merger  of  offenses. 

Single  taking  of  automobile  can  constitute 
both  offense  of  grand  larceny  of  automobile  and 
offense  of  unauthorized  use  of  automobile,  and 
can  authorize  separate  though  concurrent  sen- 
tences under  each.  D.C.  Code  §§  22-2201,  22- 
2204.  United  States  v  Johnson,  433  F.2d  1160, 
1970  U.S.  App.  LEXIS  7454  (C.A.D.C.  1970). 

Defendant's  conviction  for  unauthorized  use 
of  motor  vehicle  (UUV)  did  not  merge  with  his 
conviction  for  carjacking  for  sentencing  pur- 
poses; carjacking  could  have  been  accomplished 
without  implicating  three  of  five  statutory  ele- 
ments of  UUV.  D.C.  Code  1981,  §§  22-2903, 


22-3815.  Allen  v  United  States,  697  A.2d  1, 
1997  D.C.  App.  LEXIS  124  (1997). 

Defendant's  conviction  for  unauthorized  use 
of  motor  vehicle  did  not  merge  with  his  robbery 
conviction,  and  his  theft  conviction  did  not 
merge  with  burglary  conviction,  where  each 
conviction  required  a  different  element  of  proof. 
D.C.  Code  1981,  §§  22-1801(b),  22-2901,  22- 
3811,  22-3812(b),  22-3815.  Matthews  v  United 
States,  629  A.2d  1185,  1993  D.C.  App.  LEXIS 
179  (1993). 

Defendant  can  properly  be  convicted  of  both 
unauthorized  use  of  vehicle  (UUV)  and  receiv- 
ing stolen  property  (RSP)  arising  out  of  same 
act  or  course  of  conduct,  even  though  State  is 
statutorily  precluded  from  consecutively  sen- 
tencing a  defendant  upon  convictions  for  RSP 
and  UUV  arising  out  of  same  act  or  course  of 
conduct.  D.C.  Code  1981,  §§  22-3803,  22-3815, 
22-3832,  23-112;  U.S.  Const.Amend.  5.  Byrd  v 
United  States,  598  A.2d  386,  1991  D.C.  App. 
LEXIS  283  (1991). 

Defendant  could  not  be  convicted  of  both 
receiving  stolen  property  and  unauthorized  use 
of  motor  vehicle,  as  unauthorized  use  merged 
with  offense  of  receiving  stolen  property.  D.C. 
Code  1981,  §§  22-3832(a),  (c)(1),  22-3851.  Al- 
ston V  United  States,  552  A.2d  526,  1989  D.C. 
App.  LEXIS  4  (1989). 

Defendant's  conviction  for  unauthorized  use 
of  motor  vehicle  merged  with  more  serious 
offense  of  grand  larceny  while  armed,  where 
there  was  nothing  in  defendant's  unlawful  use 
of  vehicle  conviction  that  was  not  also  used  as 
proof  of  grand  larceny  while  armed;  thus,  re- 
sulting 18  to  54  months  consecutive  imprison- 
ment meted  out  by  trial  court  for  unlawful  use 
of  motor  vehicle  violated  Fifth  Amendment 
guaranty  against  double  jeopardy.  U.S. 
Const.Amend.  5;  D.C.  Code  1981,  §§  22-3202, 
22-3812,  22-3815.  Kirk  v  United  States,  510 
A.2d  499,  1986  D.C.  App.  LEXIS  345  (1986). 

Trial  court  erred  in  permitting  jury  to  convict 
defendant  on  two  counts  of  unauthorized  use  of 
a  motor  vehicle  when  jury  had  already  returned 
guilty  verdicts  on  grand  larceny  charges  relat- 
ing to  the  same  vehicles.  D.C.  Code  1981, 
§§  22-2201,  22-2204,  22-2205  (repealed).  Holt 
V  United  States,  486  A.2d  705,  1985  D.C.  App. 
LEXIS  306  (1985). 

Conviction  for  unauthorized  use  of  motor 
vehicle  merged  into  grand  larceny  conviction, 
and  thus  where  jury  convicted  defendant  of 
grand  larceny  and  unauthorized  use  of  motor 
vehicle,  judgment  of  conviction  for  grand  lar- 
ceny was  affirmed  and  case  was  remanded  to 
trial  court  to  vacate  conviction  of  unauthorized 
use.  D.C.  Code  1981,  §§  22-2201,  22-2204  (re- 
pealed). Jones  V  United  States,  479  A.2d  332, 
1984  D.C.  App.  LEXIS  466  (1984). 

Motor  Vehicles  defined. 

An  all-terrain  vehicle  (ATV)  is  a  "motor  vehi- 
cle" for  purposes  of  statute  setting  forth  offense 
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of  unauthorized  use  of  a  motor  vehicle  (UUV), 
as  an  ATV  is  a  vehicle  propelled  by  a  motor. 
Gordon  v  United  States,  906  A.2d  882,  2006 
D.C.  App.  LEXIS  507  (2006). 

Nature  and  element  of  offenses. 

When  Congress  amended  unauthorized  use 
of  vehicle  statute  by  including  term  "motorcy- 
cle," but  failing  to  include  "motorbike,"  Con- 
gress presumed  that  word  "motorcycle"  as  used 
in  statute,  would  continue  to  mean  what  it  does 
in  everyday  speech;  motor-powered  vehicle  hav- 
ing two,  in  some  cases  three,  wheels.  D.C.  Code 
§§  22-2204,  22-2204(c).  United  States  v 
Stancil,  422  A.2d  1285,  1980  D.C.  App.  LEXIS 
398  (1980). 

Within  context  of  statute  punishing  those 
who  make  unauthorized  use  of  vehicle,  as  op- 
posed to  statutory  scheme  concerning  titling 
and  registration,  there  is  not  sufficient  differ- 
ence between  moped  and  other  vehicles  known 
as  motorcycles,  to  warrant  disparate  treatment 
for  offenders  and  diminished  legal  protection 
for  legal  owners  of  such  vehicles,  and,  there- 
fore, moped  is  "motor  vehicle"  for  purposes  of 
unauthorized  use  of  vehicle  statute.  D.C.  Code 
§§  22-2204,  22-2204(c).  United  States  v 
Stancil,  422  A.2d  1285,  1980  D.C.  App.  LEXIS 
398  (1980). 

Statute  penalizing  any  person  who,  without 
consent  of  owner,  shall  take,  use,  operate  or 
remove,  etc.,  motor  vehicle  was  intended  to 
punish  "joy  riding."  D.C.  Code  §§  22-403,  22- 
2201,  22-2204,  22-2205.  Allen  v  United  States, 
377  A.2d  65,  1977  D.C.  App.  LEXIS  372  (1977), 
writ  of  certiorari  denied  by  434  U.S.  1000,  98  S. 
Ct.  645,  54  L.  Ed.  2d  497,  1977  U.S.  LEXIS 
4353  (1977). 

Presumptions  and  burden  of  proof. 

In  both  unauthorized  use  of  a  vehicle  and 
receiving  stolen  property  cases,  there  is  no 
requirement  that  the  government  prove  the 
actual  name  of  the  owner,  because  that  is  not 
an  essential  element  of  the  offense.  Zacarias  v. 
United  States,  884  A.2d  83,  2005  D.C.  App. 
LEXIS  502  (2005). 

In  an  unauthorized  use  of  a  vehicle  case,  the 
government  must  prove  that  the  defendant 
took  a  vehicle  without  the  consent  of  the  owner 
or  some  other  person  empowered  to  consent  on 
the  owner's  behalf.  Zacarias  v.  United  States, 
884  A.2d  83,  2005  D.C.  App.  LEXIS  502  (2005). 

In  order  to  establish  unauthorized  use  of  a 
vehicle,  the  government  must  prove  beyond  a 
reasonable  doubt  that:  (1)  defendant  took  a 
motor  vehicle,  used,  operated,  or  removed  it 
from  any  place,  or  caused  it  to  be  taken,  used, 
operated,  or  removed  from  any  place;  (2)  she 
operated  it,  or  drove  it,  or  caused  it  to  be 
operated  or  driven  for  her  own  profit,  use  or 
purpose;  (3)  she  did  so  without  the  consent  of 
the  owner  or  some  other  person  empowered  to 


consent  on  the  owner's  behalf;  and  (4)  at  the 
time,  she  did  so  without  the  consent  of  the 
owner  or  some  other  authorized  person.  Agnew 
V  United  States,  813  A.2d  192,  2002  D.C.  App. 
LEXIS  737  (2002). 

To  convict  defendant  of  unauthorized  use  of  a 
motor  vehicle,  the  government  had  to  prove 
beyond  a  reasonable  doubt  that:  (1)  defendant 
took  a  motor  vehicle,  or  used,  operated,  or 
removed  a  motor  vehicle  from  any  place;  (2) 
defendant  operated  it,  drove  it,  or  caused  it  to 
be  operated  or  driven  for  his  own  profit,  use  or 
purpose;  (3)  defendant  did  so  without  the  con- 
sent of  the  owner;  and  (4)  at  the  time  defendant 
took,  used,  operated  or  removed  the  vehicle  he 
knew  that  he  did  so  without  the  consent  of  the 
owner.  Moore  v.  United  States,  757  A.2d  78, 
2000  D.C.  App.  LEXIS  188  (2000). 

To  prove  unauthorized  use  of  motor  vehicle 
(UUV),  prosecution  must  show  that  defendant: 
took,  used,  operated  or  removed;  vehicle;  from 
any  one  of  a  number  of  specified  locations; 
without  consent  of  owner;  and  for  offender's 
own  profit,  use,  or  purpose.  D.C.  Code  1981, 
§  22-3815.  Allen  v.  United  States,  697  A.2d  1, 
1997  D.C.  App.  LEXIS  124  (1997). 

In  order  to  convict  passenger  of  unauthorized 
use  of  motor  vehicle  (UUV),  government  must 
show,  beyond  reasonable  doubt,  that  passenger 
was  present  in  vehicle  with  knowledge  that 
vehicle  was  being  operated  without  owner's 
consent.  D.C.  Code  1981,  §  22-3815(b).  In  re 
C.A.P.,  633  A.2d  787, 1993  D.C.  App.  LEXIS  278 
(1993). 

Grand  larceny  of  motor  vehicle  requires  proof 
of  asportation  of  vehicle  with  specific  intent  to 
steal  and  proof  of  value  of  vehicle,  neither  of 
which  are  required  to  be  proved  for  conviction 
of  unauthorized  use  of  motor  vehicle.  D.C.  Code 
1981,  §§  22-2201,  22-2204.  Arnold  v  United 
States,  467  A.2d  136,  1983  D.C.  App.  LEXIS 
513  (1983). 

Questions  for  the  court. 

Apprendi,  which  held  that,  other  than  fact  of 
prior  conviction,  any  fact  that  increased  pen- 
alty for  crime  beyond  prescribed  statutory  max- 
imum had  to  be  submitted  to  jury  and  proved 
beyond  a  reasonable  doubt,  did  not  require 
submission  to  jury  of  question  of  whether  leg- 
islature meant  the  term  "motor  vehicle"  to 
include  an  all-terrain  vehicle  (ATV),  in  prose- 
cution for  unauthorized  use  of  a  motor  vehicle 
(UUV),  as  this  question  was  one  of  law  to  be 
decided  by  trial  court  employing  statutory  in- 
terpretation. Gordon  v.  United  States,  906  A.2d 
882,  2006  D.C.  App.  LEXIS  507  (2006). 

Question  of  whether  defendant's  all-terrain 
vehicle  (ATV)  was  a  "motor  vehicle"  under  stat- 
ute setting  forth  offense  of  unauthorized  use  of 
a  motor  vehicle  (UUV)  was  question  of  law  for 
trial  court  to  decide,  rather  than  question  of 
fact  for  the  jury;  jury  was  not  the  determiner  of 
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statutory  meaning.  Gordon  v.  United  States, 
906  A.2d  882,  2006  D.C.  App.  LEXIS  507 
(2006). 

Search  and  seizure. 

Where  at  time  of  stop  arresting  officer  had  no 
reason  to  beheve  his  action  in  stopping  defen- 
dant's vehicle  because  it  bore  rental  tags  was 
illegal,  but  before  suppression  hearing  decision 
of  Supreme  Court  made  the  stop  invalid,  trial 
court  was  required  to  apply  recent  decision  to 
suppress  concededly  illegally  seized  evidence. 
United  States  v.  Nicks,  427  A.2d  444,  1981  D.C. 
App.  LEXIS  233  (1981). 

Sentence  and  punishment. 

Sentences  imposed  for  theft  and  unauthor- 
ized use  of  vehicle  of  not  less  than  six  years  on 
each  count  were  invalid  where  court  failed  to 
set  maximum  term  of  confinement  as  required 
by  Federal  Youth  Corrections  Act,  and  six-year 
sentence  on  unauthorized  use  of  vehicle  count 
exceeded  five-year  penalty  authorized  by  unau- 
thorized use  statute  and  hence  it  also  exceeded 
maximum  allowed  under  Federal  Youth  Correc- 
tions Act.  D.C.  Code  1981,  §§  22-3812(a),  22- 
3815(b);  18  U.S.C.  §  5010(c).  Byrd  v.  United 
States,  487  A.2d  616,  1985  D.C.  App.  LEXIS 
296  (1985). 

Verdict. 

Verdict  whereby  defendant  was  convicted  of 
and  codefendant  was  acquitted  of  grand  larceny 
of  automobile,  unauthorized  use  of  such  auto- 
mobile, and  grand  larceny  of  engine  from  an- 
other automobile,  was  not  inconsistent  where 
jury,  rather  than  determining  that  codefendant 
lacked  possession  of  stolen  property,  could  have 
derived  doubt  as  to  whether  codefendant  collab- 
orated in  commission  of  charged  offenses.  D.C. 
Code  §§  22-2201,  22-2204.  United  States  v. 
Johnson,  433  F2d  1160,  1970  U.S.  App.  LEXIS 
7454  (C.A.D.C.  1970). 

Evidence  can  be  sufficient  for  a  reasonable 
jury  to  infer  that  a  defendant  knew  he  had 
possession  of  a  motor  vehicle  under  circum- 
stances which  indicated  that  he  had  not  ac- 
quired possession  with  the  consent  of  the  true 
owner,  and  support  a  conviction  for  unauthor- 
ized use  of  a  motor  vehicle;  yet  based  on  the 
same  evidence,  it  may  be  impermissible  specu- 
lation or  conjecture  on  the  part  of  a  jury  to  infer 
the  defendant  had  the  specific  intent  to  deprive 
the  owner  permanently  of  his  property,  to  sus- 
tain his  conviction  for  receiving  stolen  property. 
United  States  v.  Brown,  120  WLR  697  (Super. 
Ct.  1992). 

Weight  and  sufficiency  of  evidence. 

Conviction  of  either  grand  larceny  of  automo- 
bile or  unauthorized  use  of  automobile  entails 
evidence  having  enough  probative  power  to 
convince  jury  beyond  reasonable  doubt  of  every 
essential  element,  and  also  on  identity  of  ac- 


cused as  participant.  D.C.  Code  §§  22-2201, 
22-2204.  United  States  v.  Johnson,  433  F2d 
1160,  1970  U.S.  App.  LEXIS  7454  (C.A.D.C. 
1970). 

Evidence  in  delinquency  proceeding  was  in- 
sufficient to  show  that  juvenile  knew  that  car 
was  stolen  so  as  to  support  his  convictions  for 
unauthorized  use  of  a  motor  vehicle,  receiving 
stolen  property,  and  theft;  juvenile  was  a  back 
seat  passenger  in  car,  and  there  was  no  evi- 
dence that  the  punched  ignition  was  visible  to  a 
person  in  juvenile's  position  in  the  car,  nor  did 
the  government  introduce  evidence  that,  in 
addition  to  having  a  punched  ignition,  the  car 
was  so  badly  damaged  as  to  warrant  inference 
that  juvenile  knew  that  it  was  being  used 
without  the  owner's  consent,  and  there  was  no 
basis  for  attributing  juvenile's  flight  to  con- 
sciousness of  guilt  than  to  a  purpose  consistent 
with  innocence.  In  re  D.P.,  996  A.2d  1286,  2010 
D.C.  App.  LEXIS  278  (2010). 

Evidence  was  sufficient  to  show  that  juvenile 
was  aware  that  vehicle  in  which  he  was  pas- 
senger was  stolen,  as  required  to  support  adju- 
dication of  delinquency  for  unauthorized  use  of 
motor  vehicle;  state  trooper  who  engaged  in 
police  pursuit  with  stolen  vehicle  saw  juvenile 
turning  around  and  looking  back  toward  his 
vehicle,  juvenile  fled  on  foot  after  vehicle 
crashed,  indicating  consciousness  of  guilt,  and 
trooper  made  positive  in-  and  out-of-court  iden- 
tifications of  juvenile.  In  re  R.K.S.,  905  A.2d 
201,  2006  D.C.  App.  LEXIS  443  (2006). 

Evidence  failed  to  establish  that  driver  know- 
ingly used  the  vehicle  without  the  consent  of 
the  owner  or  other  authorized  person  and  com- 
mitted unauthorized  use  of  a  vehicle  (UUV); 
although  witness  testified  about  theft  of  her  car 
six  months  earlier,  no  evidence  established  that 
driver  was  using  the  stolen  car,  a  discrepancy 
in  the  vehicle  identification  numbers  (VINs)  on 
the  car  and  the  registration  and  a  missing 
window  covered  in  plastic  did  not  establish  a 
lack  of  authorization,  nothing  indicated  that 
police  activated  siren  or  red  lights  during  pur- 
suit, and  the  driver  professed  no  knowledge 
about  ownership.  Agnew  v.  United  States,  813 
A.2d  192,  2002  D.C.  App.  LEXIS  737  (2002). 

Evidence  was  sufficient  to  find  that  defen- 
dant took  victim's  car  without  her  consent  and 
that  defendant  knew  the  vehicle  was  being 
operated  without  such  consent,  as  required  for 
conviction  of  unauthorized  use  of  a  motor  vehi- 
cle, where  victim  testified  that  she  retained  the 
car  key  after  she  parked  it  and  that  the  key  was 
not  left  in  the  car  before  it  was  stolen,  and 
police  officer  testified  that  the  key  used  by 
defendant  to  start  the  car  was  bent  and  re- 
quired extra  force  to  fit  it  in  the  ignition,  and 
victim  testified  that  the  key  defendant  used  to 
start  the  car  was  not  the  key  to  her  car.  Moore 
V.  United  States,  757  A.2d  78,  2000  D.C.  App. 
LEXIS  188  (2000). 
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Despite  absence  of  vehicle  owner's  testimony 
in  prosecution  of  juvenile  for  unauthorized  use 
of  vehicle,  trial  court  could  properly  infer  that 
juvenile  was  driving  car  without  owner's  con- 
sent, based  on  officer's  testimony  that  steering 
column  had  been  "punched  out,"  and  where 


juvenile  was  fourteen  years  of  age,  he  had  no 
driver's  license,  he  could  not  produce  registra- 
tion papers,  and  he  attempted  to  escape  from 
police.  D.C.  Code  1981,  §  22-3815(b).  In  re 
Q.D.G.,  706  A.2d  36,  1998  D.C.  App.  LEXIS  25 
(1998). 


§  22-3216.  Taking  property  without  right. 

A  person  commits  the  offense  of  taking  property  without  right  if  that  person 
takes  and  carries  away  the  property  of  another  without  right  to  do  so.  A  person 
convicted  of  taking  property  without  right  shall  be  fined  not  more  than  $300  or 
imprisoned  for  not  more  than  90  days,  or  both. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  116,  29  DCR  3976.) 

Prior  Codifications.  —  1981  Ed.,  §  22-  legislative  history  of  D.C.  Law  4-164,  see  His- 
3816.  torical  and  Statutory  Notes  following  §  22- 

Legislative  history  of  Law  4-164.  —  For  3201. 

CASE  NOTES 


Analysis 

Indictment  or  information. 

Instructions. 

Lesser  included  offenses. 

Nature  and  elements  of  offenses. 

New  trial. 

Presumptions  and  burden  of  proof. 
Questions  of  law  and  fact. 
Weight  and  sufficiency  of  evidence. 

Indictment  or  information. 

Inconsistency  of  approximately  one  day  be- 
tween date  of  offense,  as  set  forth  in  informa- 
tion, and  date  mentioned  in  trial  testimony  did 
not  deprive  defendant  of  any  Fifth  Amendment 
rights,  in  prosecution  for  taking  property  with- 
out right;  defendant  was  fully  aware  of  events 
consisting  of  charges  against  which  he  was 
defending,  and  transcript  of  trial  was  suffi- 
ciently detailed  to  preclude  second  prosecution 
for  the  same  offense.  D.C.  Code  1981,  §  22- 
3816;  U.S.  Const.Amend.  5.  Jeffcoat  v  United 
States,  551  A.2d  1301,  1988  D.C.  App.  LEXIS 
220  (1988). 

Instructions. 

Defendant  charged  with  robbery  was  entitled 
to  instruction  on  taking  property  without  right 
as  lesser  included  offense  based  on  his  testi- 
mony that  he  did  not  intend  to  steal  complain- 
ant's purse  but  rather  intended  to  retrieve  his 
money  from  purse  and  only  fled  with  purse 
because  complainant  began  screaming  and  he 
saw  an  approaching  police  car.  D.C.  Code  1981, 
§  22-3816.  Simmons  v  United  States,  554  A.2d 
1167,  1989  D.C.  App.  LEXIS  36  (1989). 

Lesser  included  offenses. 

Taking  property  without  right  (TPWR)  was 
not  lesser  included  offense  of  carjacking,  where 


TPWR  required  proof  of  asportation  while  car- 
jacking required  only  possession  or  control  of 
vehicle.  Moorer  v.  United  States,  868  A.2d  137, 
2005  D.C.  App.  LEXIS  31  (2005). 

Taking  property  without  right  is  a  lesser 
included  off'ense  of  robbery  inasmuch  as  lar- 
ceny is  a  lesser  included  off'ense  of  robbery  and 
taking  property  without  right  is  a  lesser  in- 
cluded offense  of  larceny.  D.C.  Code  1981, 
§§  22-2901,  22-3811,  22-3812,  22-3816.  Sim- 
mons V  United  States,  554  A.2d  1167,  1989 
D.C.  App.  LEXIS  36  (1989). 

Nature  and  elements  of  offenses. 

To  convict  person  of  taking  property  without 
right,  government  need  not  prove  any  specific 
intent;  general  intent  to  commit  proscribed  act 
is  all  that  law  requires.  D.C.  Code  1981,  §  22- 
3816.  Schafer  v.  United  States,  656  A.2d  1185, 
1995  D.C.  App.  LEXIS  82  (1995). 

One  element  of  taking  property  without  right 
is  that  the  defendant  "carried  away"  the  prop- 
erty of  another.  D.C.  Code  1981,  §  22-3816. 
Simmons  v  United  States,  554  A.2d  1167,  1989 
D.C.  App.  LEXIS  36  (1989). 

Taking  property  without  right  requires  only  a 
general  intent.  D.C.  Code  1981,  §  22-3816. 
Simmons  v.  United  States,  554  A.2d  1167,  1989 
D.C.  App.  LEXIS  36  (1989). 

In  trials  where  illegal  taking  or  possession  of 
piece  of  property  is  an  issue,  to  establish 
"value,"  the  Government  need  not  prove  item's 
specific  monetary  worth;  rather,  it  only  need 
show  that  item  had  some  value — any  value  at 
all,  although  less  than  the  smallest  coin.  D.C. 
Code  1981,  §  22-3816.  Jeffcoat  v  United 
States,  551  A.2d  1301,  1988  D.C.  App.  LEXIS 
220  (1988). 
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Even  if  checking  account  lacked  sufficient 
funds  to  cover  check,  which  was  given  to  defen- 
dant after  defendant  pretended  he  owned 
parked  vehicle  damaged  by  drawer  in  accident, 
check  would  still  have  had  "value,"  within 
meaning  of  statute  making  it  crime  to  take 
property  without  right;  defendant  could  have 
endorsed  check  and  passed  it  to  third  party  in 
exchange  for  cash,  goods,  or  services,  or,  if 
check  was  dishonored,  defendant  could  have 
sued  drawer  for  the  face  amount  of  the  check. 
D.C.  Code  1981,  §  22-3816.  Jeffcoat  v.  United 
States,  551  A.2d  1301,  1988  D.C.  App.  LEXIS 
220  (1988). 

Fact  that  defendant  never  received  cash 
equivalent  for  check,  which  was  given  to  defen- 
dant after  defendant  pretended  he  owned 
parked  vehicle  damaged  by  drawer  in  accident, 
because  of  stop-payment  order  did  not  affect 
conclusion  that  check  had  "value,"  within 
meaning  of  statute  making  it  crime  to  take 
property  without  right;  value  of  property  is 
determined  at  time  crime  through  which  it  is 
acquired  occurs,  and  defendant  committed 
crime  of  taking  property  without  right  at  in- 
stant he  tricked  drawer  into  delivering  check  to 
him.  D.C.  Code  1981,  §  22-3816.  Jeffcoat  v. 
United  States,  551  A.2d  1301,  1988  D.C.  App. 
LEXIS  220  (1988). 

Consent  evinced  by  drawer  in  voluntarily 
handing  check  to  defendant  after  defendant 
pretended  he  owned  parked  vehicle  damaged 
by  drawer  in  accident  was  of  no  significance,  in 
prosecution  for  taking  property  without  right; 
to  be  valid,  consent  must  be  informed  and  not 
product  of  trickery,  fraud,  or  misrepresenta- 
tion. D.C.  Code  1981,  §  22-3816.  Jeffcoat  v. 
United  States,  551  A.2d  1301,  1988  D.C.  App. 
LEXIS  220  (1988). 

It  was  not  necessary,  in  order  to  convict  of 
attempted  taking  of  property  without  right, 
that  Government  show  that  defendant  carried 
merchandise  past  cashier,  or  that  she  at- 
tempted to  leave  store  with  it.  D.C.  Code  1981, 
§§  22-103,  22-3816.  Wormsley  v.  United  States, 
526  A.2d  1373,  1987  D.C.  App.  LEXIS  369 
(1987). 

Elements  of  crime  of  taking  property  without 
right  are  that  defendant  took  property,  that 
defendant  carried  property  away,  that  property 
in  question  belonged  to  another,  and  that  de- 
fendant had  no  right  to  so  act.  D.C.  Code  1981, 
§  22-3816.  Tibbs  v  United  States,  507  A.2d 
141,  1986  D.C.  App.  LEXIS  306  (1986). 

Officer's  exchange  of  ten  dollars  for  bus  pass 
which  he  realized  was  bogus  before  the  ex- 
change was  not  sufficient  to  support  conviction 
for  taking  property  without  right  [D.C.  Code 
1981,  §  22-3816];  the  money  was  not  taken 
without  the  officer's  knowledge  and  consent, 
and  thus.  Government  had  failed  to  prove  the 
money  was  taken  "against  the  will"  of  the 


officer.  Fussell  v.  United  States,  505  A. 2d  72, 
1986  D.C.  App.  LEXIS  295  (1986). 

There  cannot  be  a  taking  of  property  without 
right  in  violation  of  D.C.  Code  1981,  §  22-3816, 
when  property  is  voluntarily  surrendered  for 
the  purpose  of  completing  a  criminal  transac- 
tion, as  the  essential  element  of  lack  of  consent 
is  missing.  Fussell  v.  United  States,  505  A.2d 
72,  1986  D.C.  App.  LEXIS  295  (1986). 

Electricity  may  be  taken  and  carried  away 
within  the  meaning  of  this  section.  United 
States  V.  Gray,  115  WLR  265  (Super.  Ct.  1987). 

New  triaL 

Defendant  did  not  exercise  due  diligence  in 
procuring  newly  discovered  evidence  and,  thus, 
was  not  entitled  to  new  shoplifting  trial  based 
on  attorney's  reinspection  of  department  store 
leading  to  conclusions  that  exhibits  were  factu- 
ally erroneous  and  that  security  guard  could 
not  have  seen  what  he  purported  to  have  seen 
and  based  on  assertion  of  counsel's  surprise  at 
testimony  that  security  guard  was  not  the  one 
encountered  in  the  shoplifting  incident.  D.C. 
Code  1981,  §  22-3813;  Criminal  Rule  33.  Har- 
ris V.  United  States,  602  A.2d  1140,  1992  D.C. 
App.  LEXIS  45  (1992). 

Defendant,  who  had  been  convicted  of  taking 
property  without  right  due  to  trial  court's  erro- 
neous reliance  on  his  postarrest  silence  was 
subject  to  retrial  on  charge,  where  despite  er- 
ror, state  presented  sufficient  evidence  to  sup- 
port finding  of  guilt,  even  though  initial  taking 
of  money  by  defendant  from  employer  was  not 
without  right,  in  that  defendant  was  given 
money  to  deposit  in  employer's  bank,  and  evi- 
dence was  presented  from  which  trier  of  fact 
could  find  that  defendant  took  money  anew 
when  he  failed  to  deposit  money  in  bank  as 
promised.  Baggett  v.  United  States,  528  A.2d 
444,  1987  D.C.  App.  LEXIS  391  (1987). 

Presumptions  and  burden  of  proof. 

In  order  to  sustain  conviction  for  taking  prop- 
erty without  right,  government  must  show  that 
defendant  took  and  carried  away  property  of 
another  without  right  to  do  so.  D.C.  Code  1981, 
§  22-3816.  Schafer  v.  United  States,  656  A.2d 
1185,  1995  D.C.  App.  LEXIS  82  (1995). 

To  establish  defendant's  guilt  for  taking  prop- 
erty without  right,  the  Government  must  prove 
that  defendant  took  and  carried  away  property 
of  another  as  defined  in  applicable  statute  with- 
out right  to  do  so.  D.C.  Code  1981,  §§  22-3801, 
22-3816.  Jeffcoat  v.  United  States,  551  A.2d 
1301,  1988  D.C.  App.  LEXIS  220  (1988). 

Where  evidence  supported  finding  that  de- 
fendant charged  with  taking  property  without 
right  was  in  possession  of  recently  stolen  check, 
court  could  infer  that  defendant  participated  in 
its  theft.  D.C.  Code  1981,  §  22-3816.  Tibbs  v. 
United  States,  507  A.2d  141,  1986  D.C.  App. 
LEXIS  306  (1986). 
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D.C.  Code  1981,  §  22-3816  prohibiting  tak- 
ing of  property  without  right  does  not  require 
proof  that  defendant  took  property  in  question 
from  complainant's  possession  for  conviction. 
Tibbs  V.  United  States,  507  A.2d  141,  1986  D.C. 
App.  LEXIS  306  (1986). 

Statutes  prohibiting  breaking  and  entering, 
and  taking  property  without  right  prohibit  acts 
committed  by  defendant  only  if  done  without 
right  and,  therefore,  government  must  prove 
beyond  reasonable  doubt  that  defendant  lacked 
authority  from  rightful  owner  of  the  property. 
D.C.  Code  1981,  §§  22-3427,  22-3816.  Craig  v 
United  States,  490  A.2d  1173,  1985  D.C.  App. 
LEXIS  377  (1985). 

In  case  concerning  breaking  and  entering  of 
parking  meter,  trial  court  properly  assigned 
burden  to  government  to  prove  a  taking  with- 
out right  where  trial  court  instructed  jury  that 
government  had  burden  of  proving  an  attempt 
to  break  and  enter  without  right.  D.C.  Code 
1981,  §§  22-3427,  22-3816.  Craig  v  United 
States,  490  A.2d  1173,  1985  D.C.  App.  LEXIS 
377  (1985). 

Questions  of  law  and  fact. 

Trier  of  fact  could  have  found  asportation  in 
the  removal  of  the  purse  from  the  victim's 
shoulder  without  even  considering  defendant's 
subsequent  flight  with  the  purse  in  his  hand. 
D.C.  Code  1981,  §  22-3816.  Simmons  v  United 
States,  554  A.2d  1167,  1989  D.C.  App.  LEXIS 
36  (1989). 

Weight  and  sufiBciency  of  evidence. 

Evidence  supported  convictions  for  taking 
property  without  right;  defendant  took  alleged 
victim's  notepad  and  other  defendant  was  an 
intentional,  active  participant  in  offense. 
Gathn  v  United  States,  833  A.2d  995,  2003 
D.C.  App.  LEXIS  620  (2003). 

Evidence  was  insufficient  to  establish,  as 
required  for  offense  of  taking  property  without 
right,  that  defendant  knew  or  had  reason  to 
know  that  television  which  he  removed  from 
complainant's  apartment,  which  he  formerly 
shared  with  complainant,  was  complainant's 
property;  notwithstanding  contention  that  tele- 
vision was  gift  to  complainant  from  defendant; 
sales  slip  for  television,  which  listed  complain- 


ant's name  and  address,  did  not  establish  own- 
ership or,  in  absence  of  other  evidence,  estab- 
lish that  defendant  intended  television  to  be 
gift,  and,  although  complainant  testified  that 
she  understood  that  television  was  gift,  there 
was  no  evidence  of  intention  on  part  of  defen- 
dant to  make  gift.  D.C.  Code  1981,  §  22-3816. 
Schafer  v  United  States,  656  A.2d  1185,  1995 
D.C.  App.  LEXIS  82  (1995). 

Evidence  was  sufficient  to  support  conviction 
of  taking  property  without  right  for  theft  of  flag 
from  lamppost;  defendant's  motive  was  irrele- 
vant. Arlt  V  United  States,  562  A.2d  633,  1989 
D.C.  App.  LEXIS  147  (1989). 

Direct  evidence  showing  balance  in  checking 
account  at  time  check  was  drawn  was  not 
required  to  establish  that  check,  which  was 
given  to  defendant  after  defendant  pretended 
he  owned  parked  vehicle  damaged  by  drawer  in 
accident,  had  "value,"  within  meaning  of  stat- 
ute making  it  crime  to  take  property  without 
right;  when  defendant  received  check,  its  useful 
functional  purpose  was  to  enable  defendant  to 
acquire  amount  for  which  it  was  drawn.  D.C. 
Code  1981,  §  22-3816.  Jeflfcoat  v  United 
States,  551  A.2d  1301,  1988  D.C.  App.  LEXIS 
220  (1988). 

Defendant's  apparent  dissemblance  in  fold- 
ing blue  dress  and  concealing  it  inside  her 
sweater,  as  well  as  defendant's  change  in  story 
about  what  she  had  done  with  dress  was  suffi- 
cient for  court  to  have  found,  beyond  reasonable 
doubt,  that  defendant  attempted  to  take  dress 
and  carry  it  away  from  store,  for  purpose  of 
supporting  conviction  of  attempted  taking  of 
property  without  right.  D.C.  Code  1981,  §§  22- 
103,  22-3816.  Wormsley  v  United  States,  526 
A.2d  1373,  1987  D.C.  App.  LEXIS  369  (1987). 

In  view  of  evidence  that  neither  police  officer 
nor  anyone  else  had  investigated  to  determine 
whether  defendant  was  authorized  to  enter 
parking  meters  by  District  of  Columbia  govern- 
ment, officer's  testimony  "not  to  my  knowl- 
edge," when  asked  whether  defendant  worked 
for  District  of  Columbia  government,  was  not 
sufficient  to  support  a  conviction  for  breaking 
and  entering  or  taking  property  without  right. 
D.C.  Code  1981,  §§  22-3427,  22-3816.  Craig  v. 
United  States,  490  A.2d  1173,  1985  D.C.  App. 
LEXIS  377  (1985). 


Subchapter  II-A.  Theft  of  Utility  Service. 

§  22-3218.01.  Definitions. 

For  the  purposes  of  this  subchapter,  the  term: 

(1)  "Company"  means  a  person  or  enterprise  engaged  in  the  generation  or 
distribution  of  natural  gas  or  electricity. 

(2)  "Person"  means  any  individual,  corporation,  company,  association, 
firm,  partnership,  joint  stock  company,  or  other  entity. 
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(Dec.  1, 1982,  D.C.  Law  4-164,  §  11&,  as  added  June  12,  2003,  D.C.  Law  14-310, 
§  15,  50  DCR  1092.) 


Legislative  history  of  Law  14-310.  —  Law 

14-310,  the  "Criminal  Code  and  Miscellaneous 
Technical  Amendments  Act  of  2002",  was  intro- 
duced in  Council  and  assigned  Bill  No.  14-954, 
which  was  referred  to  the  Committee  on  Whole. 
The  Bill  was  adopted  on  first  and  second  read- 
ings on  December  3,  2002,  and  December  17, 
2002,  respectively.  Signed  by  the  Mayor  on 
January  22,  2003,  it  was  assigned  Act  No. 
14-622  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  14-310  became 
effective  on  June  12,  2003. 


Delegation  of  Authority.  —  Delegation  of 
Authority  Under  D.C.  Law  13-281,  the  "Abate- 
ment and  Condemnation  of  Nuisance  Property 
Omnibus  Amendment  Act  of  2002",  see  Mayor's 
Order  2002-33,  March  1,  2002  (49  DCR  1875). 

Editor's  notes.  —  The  provisions  of  D.C. 
Law  14-310  replaced  the  provisions  of  D.C.  Law 
13-281.  D.C.  Law  13-281  was  ineffective  be- 
cause of  a  defective  effective  date  clause  for 
Title  22. 


§  22-3218.02.  Unlawful  acts. 

Unless  a  person  shall  be  authorized,  or  employed  by,  a  company  engaged  in 
the  generation  or  distribution  of  natural  gas  or  electricity,  a  person  shall  not 
willfully  connect  or  disconnect  an  electrical  conductor  belonging  to  the  com- 
pany; make  any  connection  with  an  electrical  conductor  for  the  purpose  of 
using  or  wasting  the  electric  current  or  gas;  tamper  with  a  meter  used  to 
register  gas  or  current  consumed;  interfere  with  the  operation  of  an  electrical 
or  gas  appliance  of  the  company;  or  tamper,  or  interfere,  with  the  poles,  wires, 
or  conduits  used  by  the  company  Nothing  in  this  section  shall  prevent  the 
lawful  governmental  regulation  of  gas  or  electric  companies  or  electricity 
suppliers,  or  their  conductors,  appliances,  machinery,  and  poles. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  118a,  as  added  June  12,  2003,  D.C.  Law 
14-310,  §  15,  50  DCR  1092.) 


Legislative  history  of  Law  14-310.  —  For 

Law  14-310,  see  notes  following  §  22-3218. 


§  22-3218.03.  Presumptions  and  rebuttal  evidence. 

(a)  The  presence  of  a  connection,  wire,  conductor,  meter  alteration,  or  any 
device  which  effects  the  diversion  of  electric  current  or  gas  without  the  current 
or  gas  being  measured  or  registered  by  or  on  a  meter  installed  by  a  company 
engaged  in  the  generation  or  distribution  of  electricity  or  natural  gas,  whether 
on  a  single  property  or  within  a  multiple-unit  building  or  complex,  shall 
constitute  prima  facie  evidence  of  intent  to  violate  §  22-3218.02. 

(b)  If  a  check  or  test  meter  installed  or  employed  by  a  company  engaged  in 
the  generation  or  distribution  of  electricity  or  natural  gas  shows  that  a  person 
is  using  a  larger  amount  of  electricity  than  is  registered  on  the  meter  installed 
by  the  company  on  the  person's  premises  for  the  purpose  of  registering  the 
natural  gas  or  electricity  used  by  the  person,  and  the  company  has  verified  that 
the  meter  is  not  malfunctioning,  it  shall  constitute  prima  facie  evidence  that 
the  unregistered  current  or  gas  has  been  wrongfully  diverted  by  such  person 
and  shall  constitute  prima  facie  evidence  of  intent  to  violate  §  22-3218.02. 

(c)  The  presumptions  created  by  this  section  may  be  rebutted  by  a  prepon- 
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derance  of  the  evidence  to  the  contrary  that  the  person  alleged  to  have  violated 
§  22-32 18a  did  not  do  so.  If  the  person  in  actual  possession  of  the  property  or 
unit  has  not  received  the  direct  benefit  of  the  reduction  of  the  cost  in  electric  or 
gas  services,  the  presumptions  created  by  this  section  shall  apply  to  the  owner 
of  the  property  or  unit;  provided,  that  the  owner  has  received  the  direct  benefit 
of  unregistered  services  for  at  least  one  full  billing  cycle. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  118b,  as  added  June  12,  2003,  D.C.  Law 
14-310,  §  15,  50  DCR  1092.) 

Legislative  history  of  Law  14-310.  —  For 

Law  14-310,  see  notes  following  §  22-3218. 

§  22-3218.04.  Penalties  for  violation. 

(a)  A  person  who  violates  §  22-3218.02  shall  be  guilty  of  a  misdemeanor, 
and,  upon  a  conviction,  shall  be  imprisoned  for  not  more  than  60  days,  or  fined, 
not  more  than  $500,  or  both.  In  the  case  of  a  second  or  subsequent  conviction, 
a  person  who  violates  §  22-3218.02  shall  be  imprisoned  for  not  more  than  180 
days,  or  fined,  not  more  than  $1,500,  or  both. 

(b)  In  addition  to  the  criminal  penalties  in  subsection  (a)  of  this  section,  a 
person  who  is  found  to  have  violated  §  22-3218.02  in  a  civil  proceeding  shall  be 
liable  to  the  company  using  or  engaged  in  the  generation  or  distribution  of 
electricity  or  gas  for  restitution  of  the  amount  of  any  losses  or  damage 
sustained. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  118c,  as  added  June  12,  2003,  D.C.  Law 
14-310,  §  15,  50  DCR  1092.) 

Legislative  history  of  Law  14-310.  —  For 

Law  14-310,  see  notes  following  §  22-3218. 

Subchapter  III.  Fraud;  Related  Offenses, 

§  22-3221.  Fraud. 

(a)  Fraud  in  the  first  degree.  — A  person  commits  the  offense  of  fraud  in  the 
first  degree  if  that  person  engages  in  a  scheme  or  systematic  course  of  conduct 
with  intent  to  defraud  or  to  obtain  property  of  another  by  means  of  a  false  or 
fraudulent  pretense,  representation,  or  promise  and  thereby  obtains  property 
of  another  or  causes  another  to  lose  property. 

(b)  Fraud  in  the  second  degree.  —  A  person  commits  the  offense  of  fraud  in 
the  second  degree  if  that  person  engages  in  a  scheme  or  systematic  course  of 
conduct  with  intent  to  defraud  or  to  obtain  property  of  another  by  means  of  a 
false  or  fraudulent  pretense,  representation,  or  promise. 

(c)  False  promise  as  to  future  performance.  —  Fraud  may  be  committed  by 
means  of  false  promise  as  to  future  performance  which  the  accused  does  not 
intend  to  perform  or  knows  will  not  be  performed.  An  intent  or  knowledge  shall 
not  be  estabhshed  by  the  fact  alone  that  one  such  promise  was  not  performed. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  121,  29  DCR  3976.) 
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Section  references.  —  This  section  is  Re- 
ferred to  in  §§  22-3202  and  27-101. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
3821. 


Legislative  history  of  Law  4-164.  —  For 

legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3201. 
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conspiracy  to  commit  wire  fraud,  even  though 
defendant  was  acquitted  of  charges  under  Dis- 
trict of  Columbia  law  for  fraud,  forgery,  and 
uttering  forged  instrument;  jury  could  conclude 
from  defendant's  connection  to  forged  deed  for 
property,  which  was  filed  by  his  real  estate 
agent  after  owner's  death,  that  he  knowingly 
entered  into  scheme  to  defraud  owner's  heirs, 
particularly  given  check  that  he  wrote  to  agent 
after  she  purportedly  purchased  property,  and 
defendant  falsely  represented  to  executor  for 
owner's  estate  that  he  was  United  States  mar- 
shal and  that  police  were  protecting  property 
on  his  behalf,  suggesting  that  if  property  were 
not  sold  to  his  group,  protection  would  cease, 
property  would  be  ruined,  and  estate  would  be 
liable.  United  States  v.  Brockenborrugh,  575 
F.3d  726,  2009  U.S.  App.  LEXIS  17672 
(C.A.D.C.  2009). 

Prior  inconsistent  statement  that  govern- 
ment's principal  witness  wrote  during  plea  pro- 
ceeding in  federal  court,  which  was  a  sworn 
factual  statement  of  his  participation  in  defen- 
dants' fraudulent  scheme  to  use  Water  and 
Sewer  Authority  (WASA)  equipment  for  their 
own  purposes,  was  properly  admitted  as  sub- 
stantive evidence;  witness  was  on  stand  when 
statement  was  offered  into  evidence  by  the 
government  for  impeachment  purposes,  and 
since  statement  was  introduced  at  conclusion  of 
witness's  direct  testimony,  defense  attorneys 
had  opportunity  to  use  it  during  cross-exami- 


nation. Bell  V.  United  States,  790  A.2d  523, 
2002  D.C.  App.  LEXIS  9  (2002). 

Attempts. 

To  prove  crime  of  attempted  false  pretenses, 
government  must  prove,  as  in  any  other  at- 
tempt case,  that  defendant  had  intent  to  com- 
mit the  crime  and  that  he  performed  some  act 
towards  its  commission.  D.C.  Code  1981,  §§  22- 
103,  22-1301.  Blackledge  v.  United  States,  447 
A.2d  46,  1982  D.C.  App.  LEXIS  381  (1982). 

In  prosecution  for  attempted  false  pretenses, 
government  was  not  required  to  prove  crime  of 
false  pretenses,  but,  rather,  an  intent  to  commit 
it,  doing  of  some  act  toward  its  commission,  and 
failure  to  consummate  its  commission.  D.C. 
Code  1981,  §§  22-103,  22-1301.  Blackledge  v. 
United  States,  447  A.2d  46,  1982  D.C.  App. 
LEXIS  381  (1982). 

Whether  service  station  attendant  relied  on 
defendant's  representations  to  his  detriment 
when  defendant  attempted  to  pay  for  gasoline 
with  stolen  credit  card  was  immaterial  in  con- 
text of  defendant's  attempted  false  pretense 
charge.  D.C.  Code  1981,  §§  22-103,  22-1301. 
Blackledge  v.  United  States,  447  A.2d  46,  1982 
D.C.  App.  LEXIS  381  (1982). 

Attorney  disciplinary  proceedings. 

Once  Board  on  Professional  Responsibility 
determines  that  violation  of  particular  statute 
inherently  involves  moral  turpitude,  attorney 
convicted  under  that  statute  will  be  disbarred 
solely  on  basis  of  filing  of  certificate  of  convic- 
tion. D.C.  Code  1981,  §  ll-2503(a).  In  re 
McBride,  602  A.2d  626,  1992  D.C.  App.  LEXIS 
15  (1992). 

For  purpose  of  determining  appropriate  pen- 
alty for  attorney  who  commits  crime,  crime  can 
involve  moral  turpitude  per  se  without  involv- 
ing intent  to  defraud.  D.C.  Code  1981,  §  11- 
2503(a).  In  re  McBride,  602  A.2d  626, 1992  D.C. 
App.  LEXIS  15  (1992). 

Lawyer  convicted  of  misdemeanor,  including 
one  with  intent  to  defraud,  shall  be  entitled  to 
hearing  on  whether  that  crime,  on  the  facts, 
involves  moral  turpitude.  D.C.  Code  1981, 
§  ll-2503(a).  In  re  McBride,  602  A.2d  626, 
1992  D.C.  App.  LEXIS  15  (1992). 

Attorney's  guilty  pleas  to  federal  bank  fraud 
count  and  second-degree  fraud  involved  crimes 
of  moral  turpitude,  warranting  disbarment.  18 
U.S.C.  §  1344;  D.C.  Code  1981,  §§  ll-2503(a), 
22-3821(b).  In  re  Rosenbleet,  592  A.2d  1036, 
1991  D.C.  App.  LEXIS  176  (1991). 

Credibility  of  witnesses. 

Rule  authorizes  use  of  conviction  for  crime 
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involving  dishonesty  or  false  statement  to  at- 
tack credibility  of  witness  regardless  of  possible 
prejudice  to  defendant.  Fed. Rules  Evid.Rule 
609(a)(2),  18  U.S.C.  United  States  v.  Coats,  652 
F.2d  1002,  1981  U.S.  App.  LEXIS  19259 
(C.A.D.C.  1981). 

Discovery. 

Defendant  who  was  convicted  of  aiding  and 
abetting  in  preparation  of  false  federal  income 
tax  returns  was  entitled  to  new  trial  where 
prosecution,  without  wrongdoing,  withheld  tax 
return  of  defendant's  client  for  year  which  de- 
fendant did  not  prepare  returns  as  undisclosed 
return  raised  reasonable  probability  of  differ- 
ent result  had  it  been  disclosed  at  trial.  United 
States  V.  Lloyd,  71  F.3d  408,  1995  U.S.  App. 
LEXIS  34435  (C.A.D.C.  1995). 

Defendant  who  was  convicted  of  causing  dis- 
trict to  be  deprived  of  tax  revenues  by  helping 
prepare  false  district  income  tax  returns  for  five 
of  defendant's  clients  was  entitled  to  new  trial 
where  prosecution  failed  to  disclose  prior  tax 
returns  for  four  of  those  clients  as  nondisclosed 
returns  collectively  provided  exculpatory  mate- 
rial evidence.  United  States  v.  Lloyd,  71  F.3d 
408,  1995  U.S.  App.  LEXIS  34435  (C.A.D.C. 
1995). 

Defendant  who  was  convicted  of  aiding  and 
abetting  in  preparing  false  federal  income  tax 
return  was  not  entitled  to  new  trial  based  on 
prosecution's  failure  to  disclose  tax  returns  of 
defendant's  clients  who  were  not  involved  in 
present  conviction  as  disclosure,  considered  as 
whole,  would  not  have  assisted  defendant  in 
impeaching  defendant's  client  who  was  in- 
volved in  present  conviction  or  in  buttressing 
defendant's  version  of  events  and,  thus,  those 
tax  returns  were  not  material  to  outcome. 
United  States  v.  Lloyd,  71  R3d  408,  1995  U.S. 
App.  LEXIS  34435  (C.A.D.C.  1995). 

Instructions. 

Defendant's  requested  instructions  on  his 
"good  faith"  defense  to  charges  of  wire  fraud 
and  false  pretenses,  crimes  that  required  proof 
of  intent  to  defraud,  were  sufficiently  covered 
by  trial  court's  instructions  emphasizing  gov- 
ernment's burden  of  proving  element  of  specific 
intent  beyond  reasonable  doubt.  18  U.S.C. 
§  1343;  D.C.  Code  1973,  §  22-1301.  United 
States  V.  Gambler,  662  R2d  834,  1981  U.S.  App. 
LEXIS  18562  (C.A.D.C.  1981). 

Joint  or  separate  triaL 

Federal  rule  of  criminal  procedure  allowed 
joinder  of  one  count  charging  larceny  after  trust 
and  four  other  counts,  including  two  counts  of 
larceny  after  trust,  one  count  of  wire  fraud  and 
one  count  of  false  pretenses,  and  district  court 
did  not  abuse  its  discretion  in  denying  motion 
for  severance,  where  evidence  would  have  been 
mutually  admissible  in  separate  trials.  18 
U.S.C.  §  1343;  D.C.  Code  1973,  §§  22-1301, 


22-2203;  Fed.R.Cr.Proc.  Rules  8(a),  14,  18 
U.S.C.  United  States  v.  Gambler,  662  F.2d  834, 
1981  U.S.  App.  LEXIS  18562  (C.A.D.C.  1981). 

Nature  and  elements  of  offenses. 

Given  elements  of  willfulness  and  intent  to 
deceive,  a  false  income  tax  statement  may  be 
material  notwithstanding  lack  of  tax  conse- 
quences. 26  U.S.C.  (I.R.C.1954)  §  7201;  D.C. 
Code  §  22-2201.  Baker  v.  United  States,  401 
F2d  958,  1968  U.S.  App.  LEXIS  5836  (C.A.D.C. 
1968). 

Defendant  could  be  convicted  of  larceny  by 
trick,  even  though  money  involved  had  been 
embezzled  by  victim.  D.C.  Code  1961,  §  22- 
2201.  Levin  v.  United  States,  338  F.2d  265, 
1964  U.S.  App.  LEXIS  4853  (C.A.D.C.  1964), 
writ  of  certiorari  denied  by  379  U.S.  999,  85  S. 
Ct.  719,  13  L.  Ed.  2d  701,  1965  U.S.  LEXIS 
1914  (1965). 

Embassy  employee  who,  with  intent  to  steal, 
represented  to  superiors  that  money  was 
needed  for  embassy's  cash  account  and  thus 
procured  their  signatures  to  checks,  the  pro- 
ceeds of  which  he  kept  for  himself,  falsifying 
entries  in  cash  journal  to  cloak  transaction,  was 
guilty  of  false  pretenses  and  grand  larceny, 
under  District  of  Columbia  law.  D.C.  Code 
1951,  §§  22-1301,  22-2201.  Skantze  v.  U.S.,  288 
R2d  416,  1961  U.S.  App.  LEXIS  5256  (C.A.D.C. 
1961). 

Under  District  of  Columbia  law,  grand  lar- 
ceny and  false  pretenses  are  not  inconsistent 
offenses.  D.C.  Code  1951,  §§  22-1301,  22-2201. 
Skantze  v.  U.S.,  288  R2d  416,  1961  U.S.  App. 
LEXIS  5256  (C.A.D.C.  1961). 

In  the  District  of  Columbia,  a  fraud  claim 
requires  (1)  a  false  representation,  (2)  in  refer- 
ence to  a  material  fact,  (3)  with  knowledge  of 
falsity,  (4)  intent  to  deceive,  and  (5)  action 
taken  in  reliance  upon  the  representation. 
Webster  v.  Pacesetter,  Inc.,  259  F.Supp.2d  27, 
2003  U.S.  Dist.  LEXIS  6284  (2003). 

Under  District  of  Columbia  law,  one  commits 
fraud  by  making  (1)  a  false  representation,  (2) 
in  reference  to  a  material  fact,  (3)  with  knowl- 
edge of  the  falsity,  (4)  intent  to  deceive,  and  (5) 
action  is  taken  in  reliance  upon  the  represen- 
tation. Dyson  v.  Winfield,  113  RSupp.2d  35, 
2000  U.S.  Dist.  LEXIS  14357  (2000),  affirmed 
by  21  Fed.  Appx.  2,  2001  U.S.  App.  LEXIS 
24091  (D.C.  Cir.  2001). 

Under  District  of  Columbia  law,  "third-party 
fraud  claim"  involves  a  misrepresentation 
made  to  one  person  with  the  expectation  that 
its  terms  will  be  repeated  to  another,  and  that  it 
will  infiuence  that  other's  conduct.  Dyson  v. 
Winfield,  113  F.Supp.2d  35,  2000  U.S.  Dist. 
LEXIS  14357  (2000),  affirmed  by  21  Fed.  Appx. 
2,  2001  U.S.  App.  LEXIS  24091  (D.C.  Cir.  2001). 

Plaintiff  suing  for  fraud  in  the  District  of 
Columbia  may  satisfy  false  representation  ele- 
ment of  claim  by  nondisclosure  or  silence. 
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Smith  V.  Brown  &  Wilhamson  Tobacco  Corp., 
108  F.Supp.2d  12,  2000  U.S.  Dist.  LEXIS  11574 
(2000). 

Where  a  false  pretense  charge  stems  from 
unauthorized  use  of  a  credit  card,  it  is  not 
necessarily  significant  that  the  card  was  pre- 
sented immediately  after  rather  than  just  prior 
to  receipt  of  goods  in  what  is  virtually  a  simul- 
taneous change.  D.C.  Code  1981,  §§  22-103, 
22-1301.  Blackledge  v.  United  States,  447  A.2d 
46,  1982  D.C.  App.  LEXIS  381  (1982). 

An  initial  implicit  false  promise  of  lawful 
payment  coupled  with  presentation  of  stolen 
credit  card,  which  occurred  in  a  single  and 
continuous  transaction,  can  support  a  convic- 
tion for  false  pretenses  or  attempted  false  pre- 
tenses provided  that  together  they  induce  or 
would  have  induced  victim  to  surrender  title  to 
the  property.  D.C.  Code  1981,  §§  22-103,  22- 
1301.  Blackledge  v.  United  States,  447  A.2d  46, 
1982  D.C.  App.  LEXIS  381  (1982). 

Defendants'  use  of  agents  to  pass  bad  checks 
in  return  for  merchandise  did  not  constitute 
grand  larceny,  but  could  only  constitute  the 
offense  of  uttering  checks  with  intent  to  de- 
fraud. D.C.  Code  §§  22-1410,  22-2201.  Locks  v. 
United  States,  388  A.2d  873,  1978  D.C.  App. 
LEXIS  539  (1978). 

"Three-card  monte"  statute  did  not  apply  to 
commission  of  classic  "short  con"  game  known 
as  "pigeon  drop."  D.C.  Code  §§  22-1506,  22- 
2201.  Pender  v.  United  States,  310  A.2d  252, 
1973  D.C.  App.  LEXIS  378  (1973). 

Since  the  "three-card  monte"  statute  deals 
with  gambling,  it  is  not  a  proper  vehicle  for 
prosecuting  other  forms  of  fraud  or  deceit.  D.C. 
Code  §§  22-1301,  22-1506,  22-2201  to  22-2203. 
United  States  v.  Brown,  309  A.2d  256,  1973 
D.C.  App.  LEXIS  345  (1973). 

Preemption. 

Cardiac  patient's  fraud  claim  based  on  pace- 
maker manufacturer's  alleged  failure  to  pro- 
vide the  Food  and  Drug  Administration  (FDA) 
with  information  required  by  the  Medical  De- 
vice Amendments  (MDA)  was  barred  by  Su- 
preme Court  precedent  regarding  federal  pre- 
emption. Webster  v.  Pacesetter,  Inc.,  259 
FSupp.2d  27,  2003  U.S.  Dist.  LEXIS  6284 
(2003). 

Presumptions  and  burden  of  proof. 

Under  District  of  Columbia  law,  patient 
failed  to  prove  that  package  insert  for  prescrip- 
tion drug  Provera  affected  her  behavior,  as  she 
admitted  that  she  did  not  read  the  insert,  and 
thus,  she  could  not  establish  the  "action  taken 
in  reliance"  requirement  for  proving  her  claim 
that  she  was  defrauded  by  labeling  on  the 
medicine's  packaging.  Dyson  v.  Winfield,  113 
FSupp.2d  35,  2000  U.S.  Dist.  LEXIS  14357 
(2000),  affirmed  by  21  Fed.  Appx.  2,  2001  U.S. 
App.  LEXIS  24091  (D.C.  Cir.  2001). 


Under  District  of  Columbia  law,  patient's 
"fraud-on-the-FDA"  claim,  in  which  she  pointed 
to  several  studies  in  drug  manufacturer's  pos- 
session that  detailed  Provera's  risk  of  birth 
defects,  had  to  fail  where  patient  proffered  no 
evidence  that  manufacturer  withheld  the  infor- 
mation from  Food  and  Drug  Administration. 
Dyson  v.  Winfield,  113  FSupp.2d  35,  2000  U.S. 
Dist.  LEXIS  14357  (2000),  affirmed  by  21  Fed. 
Appx.  2,  2001  U.S.  App.  LEXIS  24091  (D.C.  Cir. 
2001). 

Under  District  of  Columbia  law,  a  plaintiff" 
must  establish  that  she  relied  on  a  defendant's 
conduct  in  order  to  make  out  a  claim  of  fraud. 
Smith  V.  Brown  &  Williamson  Tobacco  Corp., 
108  FSupp.2d  12,  2000  U.S.  Dist.  LEXIS  11574 
(2000). 

To  convict  for  crime  of  false  pretenses,  gov- 
ernment must  prove  that  defendant  made  a 
false  representation  with  knowledge  of  its  fal- 
sity and  an  intent  to  defraud,  that  defrauded 
party  relied  on  the  misrepresentation,  and  that 
defendant  obtained  title  to  something  of  value 
as  result  of  the  misrepresentation.  D.C.  Code 
1981,  §§  22-103,  22-1301.  Blackledge  v.  United 
States,  447  A.2d  46,  1982  D.C.  App.  LEXIS  381 
(1982). 

Questions  for  jury. 

Jury  question  was  presented  whether  defen- 
dant attorney  aided  and  abetted  fraud  in  con- 
nection with  submission  of  investigator  vouch- 
ers, compensating  investigators  for  time  spent 
on  preparing  defenses  for  indigent  defendants, 
there  were  discrepancies  in  time  of  submis- 
sions, large  volume  of  vouchers,  and  certifica- 
tions bearing  apparent  signature  of  attorney 
that  work  in  question  was  completed.  United 
States  V.  Hoover-Hankerson,  406  F.Supp.2d  76, 
2005  U.S.  Dist.  LEXIS  40668  (2005),  affirmed 
by  511  F3d  164,  379  U.S.  App.  D.C.  135,  2007 
U.S.  App.  LEXIS  29521  (2007). 

Review. 

Court  of  Appeals  would  remand  fraud  case 
with  directions  for  the  trial  curt  to  enter  a  new 
order  reducing  restitution  amount  from  $2,100 
to  $700;  trial  court  sought  to  modify  restitution 
amount  but  was  without  jurisdiction  on  ground 
that  defendant  noted  his  appeal,  and  Court  of 
Appeals  would  interpret  trial  court's  order  pur- 
porting to  reduce  restitution  as  an  indication 
that  trial  court  was  willing  to  modify  the  sen- 
tence. Bell  V  United  States,  790  A.2d  523,  2002 
D.C.  App.  LEXIS  9  (2002). 

Where,  absent  improper  convictions  for  forg- 
ery and  uttering,  sentencing  judge  might  have 
imposed  lesser  period  of  probation,  reviewing 
court  vacated  convictions  of  forgery  and  utter- 
ing, affirmed  conviction  of  attempted  false  pre- 
tenses and  remanded  case  for  resentencing. 
D.C.  Code  1973,  §§  22-103,  22-1301(a),  22- 
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1401.  Stepney  v.  United  States,  443  A.2d  555, 
1982  D.C.  App.  LEXIS  309  (1982). 

Waiver  of  counsel. 

Defendant  charged  with  mail  fraud,  wire 
fraud,  and  securities  fraud  under  federal  law, 
and  first  degree  fraud  under  District  of  Colum- 
bia law,  had  been  aware  of  gravity  of  charges 
against  him,  as  required  for  his  waiver  of 
counsel  to  be  knowing  or  intelligent,  where, 
among  other  things,  district  court  had  empha- 
sized seriousness  to  defendant  of  felonies  with 
which  he  had  been  charged,  prosecutor  alerted 
defendant  to  possibility  of  sentence  in  excess  of 
one  hundred  years'  imprisonment,  and  defen- 
dant responded  that  he  understood  these 
things.  United  States  v  Hall,  610  F.3d  727, 
2010  U.S.  App.  LEXIS  13596  (C.A.D.C.  2010). 

Weight  and  sufficiency  of  evidence. 

Evidence  sustained  larceny  conviction  of  de- 
fendant who  allegedly,  by  misrepresentation, 
obtained  from  union  officer  money  which  officer 
had  embezzled  from  union.  D.C.  Code  1961, 
§  22-2201.  Levin  v.  United  States,  338  F.2d 
265,  1964  U.S.  App.  LEXIS  4853  (C.A.D.C. 
1964),  writ  of  certiorari  denied  by  379  U.S.  999, 
85  S.  Ct.  719,  13  L.  Ed.  2d  701,  1965  U.S. 
LEXIS  1914  (1965). 

Evidence  was  sufficient  to  convict  defendant 
as  an  aider  and  abettor  for  first-degree  fraud,  in 
regard  to  his  using  Water  and  Sewer  Authority 
(WASA)  equipment  and  employees  for  his  own 
profit;  evidence  showed  that  defendant  offered 
apartment  building  owner  a  contract  price  for 
water  pipe  connection  work  that  was  well  below 
market  price  quoted  by  other  private  plumbers, 
and  statement  of  government's  principal  wit- 
ness, which  he  wrote  during  plea  proceeding  in 
federal  court,  implicated  defendant  as  a  co- 
conspirator in  the  fraudulent  scheme.  Bell  v. 
United  States,  790  A.2d  523,  2002  D.C.  App. 
LEXIS  9  (2002). 


Evidence  was  sufficient  to  convict  defendants 
as  an  aiders  and  abettors  for  first-degree  fraud, 
in  regard  to  their  using  Water  and  Sewer  Au- 
thority (WASA)  equipment  for  their  own  profit 
while  they  were  WASA  employees;  statement  of 
government's  principal  witness,  which  he  wrote 
during  plea  proceeding  in  federal  court,  indi- 
cated that  defendants  were  paid  for  water  pipe 
connection  work  that  they  performed  while 
they  should  have  been  working  for  WASA.  Bell 
V  United  States,  790  A.2d  523,  2002  D.C.  App. 
LEXIS  9  (2002). 

In  prosecution  for  false  pretenses  and  receiv- 
ing stolen  property  arising  from  defendant's 
attempted  use  of  stolen  credit  card,  there  was 
sufficient  proof  to  permit  jury  to  infer  defen- 
dant's guilty  knowledge  that  the  card  was  sto- 
len as  well  as  his  fraudulent  intent  to  use  the 
card.  D.C.  Code  1981,  §§  22-103,  22-1301,  22- 
2205.  Blackledge  v  United  States,  447  A.2d  46, 
1982  D.C.  App.  LEXIS  381  (1982). 

Evidence  permitted  jury  to  find  that  defen- 
dant by  presenting  duplicate  public  assistance 
check  for  payment  impliedly  represented  its 
validity  and  his  ability  to  assign  right  to  pres- 
ent it  for  payment  and  impliedly  represented 
that  he  was  entitled  to  receive  proceeds  and 
that,  because  he  had  already  entered  into  a 
reimbursement  agreement  and  had  already 
cashed  original  check,  such  representations 
were  false.  D.C.  Code  1973,  §§  22-103,  22- 
1301(a),  22-1401.  Stepney  v  United  States,  443 
A.2d  555,  1982  D.C.  App.  LEXIS  309  (1982). 

Former  at-will  employee's  allegations  that 
employer  violated  federal  tax  statutes  and  Dis- 
trict of  Columbia  fraud  statute  when  it  over- 
stated the  value  of  corporate  assets  that  served 
as  basis  for  obtaining  bank  loans,  falsely  billed 
advertisers,  and  understated  company's  "make- 
good"  liability  to  its  advertisers,  and  that  em- 
ployee refused  to  participate  in  such  conduct 
were  sufficient  to  state  a  claim  that  employee's 
termination  violated  a  clear  public  policy  man- 
date. Crawford  v  BET  Holdings  II,  130  WLR 
1737  (2002). 


§  22-3222.  Penalties  for  fraud. 

(a)  Fraud  in  the  first  degree.  — 

(1)  Any  person  convicted  of  fraud  in  the  first  degree  shall  be  fined  not 
more  than  $5,000  or  3  times  the  value  of  the  property  obtained  or  lost, 
whichever  is  greater,  or  imprisoned  for  not  more  than  10  years,  or  both,  if  the 
value  of  the  property  obtained  or  lost  is  $1,000  or  more;  and 

(2)  Any  person  convicted  of  fraud  in  the  first  degree  shall  be  fined  not 
more  than  $1,000  or  imprisoned  for  not  more  than  180  days,  or  both,  if  the 
property  obtained  or  lost  has  some  value. 

(b)  Fraud  in  the  second  degree.  — 

(1)  Any  person  convicted  of  fraud  in  the  second  degree  shall  be  fined  not 
more  than  $3,000  or  3  times  the  value  of  the  property  which  was  the  object  of 
the  scheme  or  systematic  course  of  conduct,  whichever  is  greater,  or  impris- 
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oned  for  not  more  than  3  years,  or  both,  if  the  value  of  the  property  which  was 
the  object  of  the  scheme  or  systematic  course  of  conduct  is  $1,000  or  more;  and 
(2)  Any  person  convicted  of  fraud  in  the  second  degree  shall  be  fined  not 
more  than  $1,000  or  imprisoned  for  not  more  than  180  days,  or  both,  if  the 
property  that  was  the  object  of  the  scheme  or  systematic  course  of  conduct  has 
some  value. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  122,  29  DCR  3976;  Aug.  20,  1994,  D.C.  Law 
10-151,  §  113(c),  41  DCR  2608;  June  3,  2011,  D.C.  Law  18-377,  §  12(a),  58 
DCR  1174.) 


Cross  references.  —  Aggregation  of  theft, 
fraud,  and  credit  card  fraud  offenses,  see  §  22- 
3202. 

Failures  in  formal  requisites  of  an  instru- 
ment affecting  real  property,  punishment  under 
this  section,  see  §  42-404. 

Probate  and  administration  of  decedents'  es- 
tates, effect  of  fraud  and  evasion,  see  §  20- 
108.01. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
3822. 

Effect  of  amendments.  —  D.C.  Law  18- 

377,  in  subsec.  (a)(1),  substituted  "$1,000"  for 
"$250";  in  subsec.  (a)(2),  substituted  "if  the 
property  obtained  or  lost  has  some  value"  for  "if 
the  value  of  the  property  which  was  the  object 
of  the  scheme  or  systematic  course  of  conduct 
was  less  than  $250";  in  subsec.  (b)(1),  substi- 
tuted "is  $1,000"  for  "was  $250";  and,  in  subsec. 
(b)(2),  substituted  "if  the  property  that  was  the 
object  of  the  scheme  or  systematic  course  of 
conduct  has  some  value  "  for  "if  the  value  of  the 
property  which  was  the  object  of  the  scheme  or 
systematic  course  of  conduct  was  less  than 
$250". 


Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  113(c)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  512(a)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Emergency  Amendment  Act 
of  2010  (D.C.  Act  18-693,  January  18,  2011,  58 
DCR  640). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  512(a)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 
19-45,  April  20,  2011,  58  DCR  3701). 

Legislative  history  of  Law  4-164.  —  For 
legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3201. 

Legislative  history  of  Law  10-151.  —  For 

legislative  history  of  D.C.  Law  10-151,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3212. 

Legislative  history  of  Law  18-377.  —  For 

history  of  Law  18-377,  see  notes  under  §  22- 
303. 


CASE  NOTES 


Sentencing. 

District  court  that  had  explained  that  defen- 
dant would  be  sentenced  "for  what  he  did  which 
was  to  cheat,  lie,  and  steal  to  enrich  himself 
and  which  caused  great  injury  to  others,"  and 
that  no  one  was  to  blame  for  injury  to  investors 
"other  than  [defendant],"  still  had  to  explain 
choice  of  particular  term  of  imprisonment  for 
mail  fraud,  wire  fraud,  and  securities  fraud 
under  federal  law,  and  first  degree  fraud  under 
District  of  Columbia  law,  in  view  of  statutory 
sentencing  factors,  since  United  States  Sen- 
tencing Guidelines  (USSG)  range  was  greater 

§  22-3223.  Credit  card  fraud. 


than  24  months.  United  States  v.  Hall,  610  F.3d 
727,  2010  U.S.  App.  LEXIS  13596  (C.A.D.C. 
2010). 

Sentencing  court  had  to  explain  how  it  ar- 
rived at  its  estimate  of  amount  of  loss  from 
defendant's  mail  fraud,  wire  fraud,  and  securi- 
ties fraud  under  federal  law,  and  first  degree 
fraud  under  District  of  Columbia  law,  even 
though  it  only  had  to  "make  a  reasonable  esti- 
mate" of  loss.  United  States  v.  Hall,  610  F.3d 
727,  2010  U.S.  App.  LEXIS  13596  (C.A.D.C. 
2010). 


(a)  For  the  purposes  of  this  section,  the  term  "credit  card"  means  an 
instrument  or  device,  whether  known  as  a  credit  card,  debit  card,  or  by  any 
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other  name,  issued  for  use  of  the  cardholder  in  obtaining  or  paying  for  property 
or  services. 

(b)  A  person  commits  the  offense  of  credit  card  fraud  if,  with  intent  to 
defraud,  that  person  obtains  or  pays  for  property  or  services  by: 

(1)  Knowingly  using  a  credit  card,  or  the  number  or  description  thereof, 
which  has  been  issued  to  another  person  without  the  consent  of  the  person  to 
whom  it  was  issued; 

(2)  Knowingly  using  a  credit  card,  or  the  number  or  description  thereof, 
which  has  been  revoked  or  cancelled; 

(3)  Knowingly  using  a  falsified,  mutilated,  or  altered  credit  card  or 
number  or  description  thereof; 

(4)  Representing  that  he  or  she  is  the  holder  of  a  credit  card  and  the  credit 
card  had  not  in  fact  been  issued;  or 

(5)  Knowingly  using  for  the  employee's  or  contractor's  own  purposes  a 
credit  card,  or  the  number  on  or  description  of  the  credit  card,  issued  to  or 
provided  to  an  employee  or  contractor  by  or  at  the  request  of  an  employer  for 
the  employer's  purposes. 

(c)  A  credit  card  is  deemed  cancelled  or  revoked  when  notice  in  writing 
thereof  has  been  received  by  the  named  holder  as  shown  on  the  credit  card  or 
by  the  records  of  the  issuer. 

(d)  (1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  any  person 
convicted  of  credit  card  fraud  shall  be  fined  not  more  than  $1,000,  imprisoned 
for  not  more  than  180  days,  or  both. 

(2)  Any  person  convicted  of  credit  card  fraud  shall  be  fined  not  more  than 
$5,000,  imprisoned  for  not  more  than  10  years,  or  both,  if  the  value  of  the 
property  or  services  obtained  or  paid  for  is  $1,000  or  more. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  123,  29  DCR  3976;  Aug.  20,  1994,  D.C.  Law 
10-151,  §  113(d),  41  DCR  2608;  Dec.  10,  2009,  D.C.  Law  18-88,  §  214(f),  56 
DCR  7413.) 


Cross  references.  —  Aggregation  of  theft, 
fraud,  and  credit  card  fraud  offenses,  see  §  22- 
3202. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
3823. 

Effect  of  amendments.  —  D  C.  Law  18-88 
rewrote  subsecs.  (a),  (b),  and  (d). 

Emergency  legislation.  —  For  temporary 
amendment  of  section,  see  §  113(d)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  102(e)  of  Crime  Bill  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-129,  June 
29,  2009,  56  DCR  5495). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(f)  of  Omnibus  Public  Safety  and 


Justice  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-181,  August  6,  2009,  56  DCR 
6903). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(f)  of  Omnibus  Public  Safety  and 
Justice  Congressional  Review  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-227,  Oc- 
tober 21,  2009,  56  DCR  8668). 

Legislative  history  of  Law  4-164.  —  For 
legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3201. 

Legislative  history  of  Law  10-151.  —  For 

legislative  history  of  D.C.  Law  10-151,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3212. 

Legislative  history  of  Law  18-88.  —  For 

Law  18-88,  see  notes  following  §  22-404. 
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CASE  NOTES 


Analysis 

Sentence  and  punishment. 
Weight  and  sufficiency  of  evidence. 

Sentence  and  punishment. 

Defendant's  nationality  and  his  status  as  an 
illegal  alien  were  not  impermissibly  considered 
as  a  basis  for  enhancing  defendant's  sentence 
on  his  guilty  pleas  to  credit  card  fraud,  receiv- 
ing stolen  property,  and  one  count  of  failure  to 
appear  in  court;  court  imposed  a  heavy  sen- 
tence not  because  of  defendant's  ethnicity  or 
alien  status,  but  because  of  his  unlawful  con- 
duct, particularly  his  conduct  in  the  five  and 
one-half  years  since  he  entered  his  guilty  pleas, 
his  flight  from  justice,  and  his  refusal  to  accept 
responsibility  for  his  actions.  Yemson  v.  United 
States,  764  A.2d  816,  2001  D.C.  App.  LEXIS  3 
(2001). 

Issue  as  to  whether  sentencing  court  imper- 
missibly considered  defendant's  national  origin 
and  his  status  as  an  illegal  alien  when  impos- 
ing an  enhanced  sentence  on  his  guilty  pleas  to 
credit  card  fraud,  receiving  stolen  property,  and 
one  count  of  failure  to  appear  in  court  would  be 
reviewed  for  plain  error,  where  defendant  made 
assertion  for  first  time  on  appeal  and  said 
nothing  about  such  issue  before  the  trial  court. 
Yemson  v.  United  States,  764  A.2d  816,  2001 
D.C.  App.  LEXIS  3  (2001). 


Sentencing  court  did  not  exceed  its  authority 
by  telling  prosecutor  to  take  all  necessary  steps 
to  effect  defendant's  deportation  after  he  had 
served  his  sentence  on  his  guilty  pleas  to  credit 
card  fraud,  receiving  stolen  property,  and  one 
count  of  failure  to  appear  in  court;  the  court 
simply  reminded  prosecutor  of  an  obligation 
that  he  already  knew  about,  it  was  not  an 
"order"  from  the  court  to  assure  his  deporta- 
tion, it  was  not  part  of  his  sentence,  and  it 
appeared  that  the  Immigration  and  Natural- 
ization Service  (INS)  had  already  lodged  a 
detainer  against  defendant  before  he  was  sen- 
tenced. Yemson  v.  United  States,  764  A.2d  816, 
2001  D.C.  App.  LEXIS  3  (2001). 

Weight  and  sufiBciency  of  evidence. 

Evidence  was  sufficient  to  convict  defendants 
of  credit  card  fraud,  where  there  was  evidence 
that  gold  bracelet  and  two  gold  chains  were 
taken  from  defendants  at  time  of  their  arrest, 
that  gold  bracelet  and  gold  chains  came  from 
shop  owner's  shop,  that  shop  owner  identified 
defendants  at  show-up  identification  as  men 
who  purchased  jewelry  and  toiletries,  that 
credit  card  owner  had  never  given  defendants 
permission  to  use  his  credit  cards,  and  that 
purchases  had  value  in  excess  of  $250.  D.C. 
Code  1981,  §  22-3823(b)(l).  Zanders  v.  United 
States,  678  A.2d  556,  1996  D.C.  App.  LEXIS 
122  (1996). 


§  22-3224.  Fraudulent  registration. 

(a)  A  person  commits  the  offense  of  fraudulent  registration  if,  with  intent  to 
defraud  the  proprietor  or  manager  of  a  hotel,  motel,  or  other  establishment 
which  provides  lodging  to  transient  guests,  that  person  falsely  registers  under 
a  name  or  address  other  than  his  or  her  actual  name  or  address. 

(b)  Any  person  convicted  of  fraudulent  registration  shall  be  fined  not  more 
than  $300  or  imprisoned  for  not  more  than  90  days,  or  both. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  124,  29  DCR  3976.) 


Cross  references.  —  Rights  and  liabilities 
of  hotel  and  lodging  housekeepers,  see  §§  30- 
101  to  30-103. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
3824. 


Legislative  history  of  Law  4-164.  —  For 

legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3201. 


§  22-3224.01.  Jurisdiction. 


An  offense  under  this  subchapter  shall  be  deemed  to  be  committed  in  the 
District  of  Columbia,  regardless  of  whether  the  offender  is  physically  present 
in  the  District  of  Columbia,  if 

(1)  The  person  to  whom  a  credit  card  was  issued  or  in  whose  name  the 
credit  card  was  issued  is  a  resident  of,  or  located  in,  the  District  of  Columbia; 
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(2)  The  person  who  was  defrauded  is  a  resident  of,  or  located  in,  the 
District  of  Columbia  at  the  time  of  the  fraud; 

(3)  The  loss  occurred  in  the  District  of  Columbia;  or 

(4)  Any  part  of  the  offense  takes  place  in  the  District  of  Columbia. 

(Dec.  1, 1982,  D.C.  Law  4-164,  §  124a,  as  added  Dec.  10,  2009,  D.C.  Law  18-88, 
§  214(g),  56  DCR  7413.) 


Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  102(f)  of  Crime  Bill 
Emergency  Amendment  Act  of  2009  (D.C.  Act 
18-129,  June  29,  2009,  56  DCR  5495). 

For  temporary  (90  day)  addition,  see  §  214(g) 
of  Omnibus  Public  Safety  and  Justice  Emer- 
gency Amendment  Act  of  2009  (D.C.  Act  18-181, 
August  6,  2009,  56  DCR  6903). 


For  temporary  (90  day)  addition,  see  §  214(g) 
of  Omnibus  Public  Safety  and  Justice  Congres- 
sional Review  Emergency  Amendment  Act  of 
2009  (D.C.  Act  18-227,  October  21,  2009,  56 
DCR  8668). 

Legislative  history  of  Law  18-88.  —  For 
Law  18-88,  see  notes  following  §  22-404. 


Subchapter  III-A.  Insurance  Fraud. 

§  22-3225.01.  Definitions. 

For  the  purposes  of  this  subchapter,  the  term: 

(1)  "Business  of  insurance"  means  the  writing  of  insurance  or  reinsuring 
the  risks  by  an  insurer,  including  acts  necessary  or  incidental  to  writing 
insurance  or  reinsuring  risks  and  the  activities  of  persons  who  act  as  or  are 
officers,  directors,  agents,  or  employees  of  insurers,  or  who  are  other  persons 
authorized  to  act  on  their  behalf. 

(2)  "Commissioner"  means  the  Commissioner  of  the  Department  of  Insur- 
ance, Securities,  and  Banking,  the  Commissioner's  designee,  or  the  Depart- 
ment of  Insurance,  Securities,  and  Banking. 

(3)  "District"  means  the  District  of  Columbia. 

(4)  "Insurance"  means  a  contract  or  arrangement  in  which  one  undertakes 

to: 

(A)  Pay  or  indemnify  another  as  to  loss  from  certain  contingencies 
called  "risks,"  including  through  reinsurance; 

(B)  Pay  or  grant  a  specified  amount  or  determinable  benefit  to  another 
in  connection  with  ascertainable  risk  contingencies; 

(C)  Pay  an  annuity  to  another;  or 

(D)  Act  as  a  surety. 

(5)  "Insurance  professional"  means  insurance  sales  agents  or  managing 
general  agents,  insurance  brokers,  insurance  producers,  insurance  adjusters, 
and  insurance  third  party  administrators. 

(6)  "Insurer"  includes  any  company  defined  by  §  31-4202  and  §31- 
2501.03,  authorized  to  do  the  business  of  insurance  in  the  District,  a  hospital 
and  medical  services  corporation,  a  fraternal  benefit  society,  or  a  health 
maintenance  organization.  The  term  "insurer"  shall  not  apply  to  a  Medicaid 
health  maintenance  organization. 

(7)  "Malice"  means  an  intentional  or  deliberate  infliction  of  injury,  by 
furnishing  or  disclosing  information  with  knowledge  that  the  information  is 
false,  or  furnishing  or  disclosing  information  with  reckless  disregard  for  a 


1039 


§  22-3225.02 


Criminal  Offenses  and  Penalties 


strong  likelihood  that  the  information  is  false  and  that  injury  will  occur  as  a 
result. 

(8)  "Person"  means  a  natural  person,  company,  corporation,  joint  stock 
company,  unincorporated  association,  partnership,  professional  corporation, 
trust,  or  any  other  entity  or  combination  of  the  foregoing. 

(9)  "Practitioner"  means  a  person,  licensed  to  practice  a  profession  or 
trade  in  the  District,  whose  services  are  compensated  either  in  whole  or  in 
part,  directly  or  indirectly,  by  insurance  proceeds. 

(10)  "Premium"  means  the  money  paid  or  payable  as  the  consideration  for 
coverage  under  an  insurance  policy. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  125a,  as  added  Apr.  27,  1999,  D.C.  Law 
12-273,  §  2,  46  DCR  1132;  Mar.  27,  2003,  D.C.  Law  14-254,  §  2(a),  50  DCR 
233;  June  18,  2003,  D.C.  Law  14-312,  §  201,  50  DCR  306;  June  11,  2004,  D.C. 
Law  15-166,  §  4(b)(1),  51  DCR  2817.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3825.1. 

Effect  of  amendments.  —  D.C.  Law  14- 

254,  in  par.  (6),  inserted  the  second  sentence. 

D.C.  Law  14-312  rewrote  par.  (6)  which  had 
read  as  follows:  "(6)  Insurer'  means  any  person 
who  engages  in  the  business  of  insurance  for  a 
fee  or  indemnifies  another  against  loss,  dam- 
age, or  liability  arising  from  a  contingent  or 
unknown  event.  The  term  'insurer'  shall  in- 
clude health  maintenance  organizations." 

D.C.  Law  15-166  rewrote  par.  (2)  which  had 
read  as  follows:  "(2)  'Commissioner'  means  the 
Commissioner  of  Insurance  and  Securities  Reg- 
ulation, the  Commissioner's  designee,  or  the 
Department  of  Insurance  and  Securities  Regu- 
lation." 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  4(b)(1)  of 
Consolidation  of  Financial  Services  Emergency 
Amendment  Act  of  2004  (D.C.  Act  15-381,  Feb- 
ruary 27,  2004,  51  DCR  2653). 

Legislative  history  of  Law  12-273.  —  Law 
12-273,  the  "Insurance  Fraud  Prevention  and 
Detection  Amendment  Act  of  1998,"  was  intro- 
duced in  Council  and  assigned  Bill  No.  12-235, 
which  was  referred  to  the  Committee  on  the 
Judiciary.  The  Bill  was  adopted  on  first  and 
second  readings  on  December  1,  1998,  and 
December  15,  1998,  respectively.  Signed  by  the 
Mayor  on  December  29,  1998,  it  was  assigned 
Act  No.  12-595  and  transmitted  to  both  Houses 
of  Congress  for  its  review.  D.C.  Law  12-273 
became  effective  on  April  27,  1999. 

Legislative  history  of  Law  14-254.  —  Law 
14-254,  the  "Insurance  Fraud  Prevention  and 


Detection  Amendment  Act  of  2002",  was  intro- 
duced in  Council  and  assigned  Bill  No.  14-236, 
which  was  referred  to  the  Committee  on  Con- 
sumer and  Regulatory  Affairs.  The  Bill  was 
adopted  on  first  and  second  readings  on  Novem- 
ber 7,  2002,  and  December  3,  2002,  respectively. 
Signed  by  the  Mayor  on  December  23,  2002,  it 
was  assigned  Act  No.  14-551  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  14-254  became  effective  on  March  27, 
2003. 

Legislative  history  of  Law  14-312.  —  Law 

14-312,  the  "Health  Organizations  RBC 
Amendment  Act  of  2002",  was  introduced  in 
Council  and  assigned  Bill  No.  14-159,  which 
was  referred  to  the  Committee  on  Human  Ser- 
vices. The  Bill  was  adopted  on  first  and  second 
readings  on  November  7,  2002,  and  December 
3,  2002,  respectively.  Signed  by  the  Mayor  on 
December  23,  2002,  it  was  assigned  Act  No. 

14-  571  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  14-312  became 
effective  on  June  18,  2003. 

Legislative  history  of  Law  15-166.  —  Law 

15-  166,  the  "Consolidation  of  Financial  Ser- 
vices Amendment  Act  of  2004",  was  introduced 
in  Council  and  assigned  Bill  No.  15-518,  which 
was  referred  to  the  Committee  on  Consumer 
and  Regulatory  Affairs.  The  Bill  was  adopted 
on  first  and  second  readings  on  January  6, 
2004,  and  February  3,  2004,  respectively. 
Signed  by  the  Mayor  on  February  27,  2004,  it 
was  assigned  Act  No.  15-385  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  15-166  became  effective  on  June  11,  2004. 


§  22-3225.02.  Insurance  fraud  in  the  first  degree. 

A  person  commits  the  offense  of  insurance  fraud  in  the  first  degree  if  that 
person  knowingly  engages  in  the  following  conduct  with  the  intent  to  defraud 
or  to  fraudulently  obtain  property  of  another  and  thereby  obtains  property  of 
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another  or  causes  another  to  lose  property  and  the  value  of  the  property 
obtained  or  lost  is  $1,000  or  more: 

(1)  Presenting  false  information  or  knowingly  conceals  information  re- 
garding a  material  fact  in  any  of  the  following  transactions: 

(A)  Application  for,  rating  of,  or  renewal  of  an  insurance  policy  or 
reinsurance  contract; 

(B)  Claim  for  payment  or  benefit  pursuant  to  an  insurance  policy  or 
reinsurance  contract; 

(C)  Premiums  paid  on  an  insurance  policy  or  reinsurance  contract; 

(D)  Payment  made  in  accordance  with  the  terms  of  an  insurance  policy 
or  reinsurance  contract; 

(E)  Application  used  in  a  premium  finance  transaction; 

(F)  Solicitation  for  sale  of  an  insurance  policy; 

(G)  Application  for  a  license  or  certificate  of  authority  filed  with  the 
Commissioner  or  the  chief  insurance  regulatory  official  of  another  jurisdiction; 

(H)  Financial  statement  or  condition  of  any  insurer  or  reinsurer; 

(I)  Acquisition,  formation,  merger,  affiliation,  reconsolidation,  dissolu- 
tion, or  withdrawal  from  one  or  more  lines  of  insurance  or  reinsurance  in  the 
District  by  an  insurer  or  reinsurer; 

(J)  Issuance  of  written  evidence  of  insurance;  or 

(K)  Application  for  reinstatement  of  an  insurance  policy; 

(2)  Soliciting  or  accepting  insurance  or  renewal  of  insurance  by  or  for  an 
insurer  which  the  person  knows  is  insolvent  or  has  a  strong  likelihood  of 
insolvency; 

(3)  Removal  or  tampering  with  the  records  of  transaction,  documentation, 
and  other  material  assets  of  an  insurer  from  the  insurer  or  from  the 
Department  of  Insurance  and  Securities  Regulation; 

(4)  Diversion,  misappropriation,  conversion,  or  embezzlement  of  funds  of 
an  insurer,  an  insured,  claimant  or  applicant  regarding  any  of  the  following: 

(A)  Insurance  transaction; 

(B)  Other  insurance  business  activities  by  an  insurer  or  insurance 
professional;  or 

(C)  Acquisition,  formation,  merger,  affiliation  or  dissolution  of  an  in- 
surer. 

(5)  Transaction  of  the  business  of  insurance  in  violation  of  laws  requiring 
a  license,  certificate  of  authority,  or  other  legal  authority  for  the  transaction  of 
the  business  of  insurance;  or 

(6)  Employing  or  using  any  other  person  or  acting  as  the  agent  of  any 
other  person  to  procure  a  client,  patient,  or  customer  for  the  purpose  of  falsely 
or  fraudulently  obtaining  benefits  under  a  contract  of  insurance  or  asserting  a 
false  or  fraudulent  claim  against  an  insured  or  insurer. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  125b,  as  added  Apr.  27,  1999,  D.C.  Law 
12-273,  §  2,  46  DCR  1132;  July  25,  2006,  D.C.  Law  16-144,  §  2(a),  53  DCR 
2838;  June  3,  2011,  D.C.  Law  18-377,  §  12(b),  58  DCR  1174.) 

Prior  Codifications.  —  1981  Ed.,  §  22-  Effect  of  amendments.  —  D  C.  Law  16-144 
3825.2.  rewrote  the  lead-in  language  and  par.  (6), 
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which  had  read  as  follows:  "A  person  commits 
the  offense  of  insurance  fraud  in  the  first  de- 
gree if,  knowingly  and  with  intent  to  defraud, 
that  person  makes  an  act  or  omission  concern- 
ing any  of  the  following:"  "(6)  Attempt  to  com- 
mit, aiding  and  abetting  in  the  commission  of, 
or  conspiracy  to  commit  the  acts  or  omissions 
specified  in  this  section." 

D.C.  Law  18-377  substituted  "$1,000"  for 
"$250". 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  512(b)  of 
Public  Safety  Legislation  Sixty-Day  Layover 
Emergency  Amendment  Act  of  2010  (D.C.  Act 

18-  693,  January  18,  2011,  58  DCR  640). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  512(b)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 

19-  45,  April  20,  2011,  58  DCR  3701). 


Legislative  history  of  Law  12-273.  —  For 

legislative  history  of  D.C.  Law  12-273,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3225.01. 

Legislative  history  of  Law  16-144.  —  Law 

16-144,  the  "White  Collar  Insurance  Fraud 
Amendment  Act  of  2006",  was  introduced  in 
Council  and  assigned  Bill  No.  16-208  which  was 
referred  to  the  Committee  on  the  Judiciary.  The 
Bill  was  adopted  on  first  and  second  readings 
on  February  7,  2006,  and  March  7,  2006,  re- 
spectively. Signed  by  the  Mayor  on  March  30, 
2006,  it  was  assigned  Act  No.  16-340  and  trans- 
mitted to  both  Houses  of  Congress  for  its  re- 
view. D.C.  Law  16-144  became  effective  on  July 
25,  2006. 

Legislative  history  of  Law  18-377.  —  For 

history  of  Law  18-377,  see  notes  under  §  22- 
303. 


§  22-3225.03.  Insurance  fraud  in  the  second  degree. 

A  person  commits  the  offense  of  insurance  fraud  in  the  second  degree  if  that 
person  knowingly  engages  in  conduct  specified  in  §  22-3225.02  with  the  intent 
to  defraud  or  to  fraudulently  obtain  property  of  another  and  the  value  of  the 
property  which  is  sought  to  be  obtained  is  $1,000  or  more. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  125c,  as  added  Apr.  27,  1999,  D.C.  Law 
12-273,  §  2,  46  DCR  1132;  July  25,  2006,  D.C.  Law  16-144,  §  2(b),  53  DCR 
2838;  June  3,  2011,  D.C.  Law  18-377,  §  12(c),  58  DCR  1174.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3825.3. 

Effect  of  amendments.  —  D.C.  Law  16-144 
rewrote  the  section. 

D.C.  Law  18-377  substituted  "$1,000"  for 
"$250". 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  512(c)  of 
Public  Safety  Legislation  Sixty-Day  Layover 
Emergency  Amendment  Act  of  2010  (D.C.  Act 
18-693,  January  18,  2011,  58  DCR  640). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  512(c)  of  Public  Safety  Legislation 


Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 
19-45,  April  20,  2011,  58  DCR  3701). 

Legislative  history  of  Law  12-273.  —  For 
legislative  history  of  D.C.  Law  12-273,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3225.01. 

Legislative  history  of  Law  16-144.  —  For 

Law  16-144,  see  notes  following  §  22-3225.02. 
Legislative  history  of  Law  18-377.  —  For 

history  of  Law  18-377,  see  notes  under  §  22- 
303. 


§  22-3225.03a.  Misdemeanor  insurance  fraud. 


A  person  commits  the  offense  of  misdemeanor  insurance  fraud  if  that  person 
knowingly  engages  in  conduct  specified  in  §  22-3225.02  with  the  intent  to 
defraud  or  to  fraudulently  obtain  property  of  another. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  125c-l,  as  added  July  25,  2006,  D.C.  Law 
16-144,  §  2(c),  53  DCR  2838.) 


Legislative  history  of  Law  16-144.  —  For 

Law  16-144,  see  notes  following  §  22-3225.02. 
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§  22-3225.04.  Penalties. 

(a)  Any  person  convicted  of  insurance  fraud  in  the  first  degree  shall  be  fined 
not  more  than  $50,000  or  imprisoned  for  not  more  than  15  years,  or  both. 

(b)  (1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  any  person 
convicted  of  insurance  fraud  in  the  second  degree  shall  be  fined  not  more  than 
$10,000  or  imprisoned  for  not  more  than  5  years,  or  both. 

(2)  Any  person  convicted  of  insurance  fraud  in  the  second  degree  who  has 
been  convicted  previously  of  insurance  fraud  pursuant  to  §  22-3225.02  or 
§  22-3225.03,  or  a  felony  conviction  based  on  similar  grounds  in  any  other 
jurisdiction,  shall  be  fined  not  more  than  $20,000  or  imprisoned  for  not  more 
than  10  years,  or  both. 

(c)  Any  person  convicted  of  misdemeanor  insurance  fraud  shall  be  fined  not 
more  than  $1,000  or  imprisoned  for  not  more  than  180  days,  or  both. 

(d)  A  person  convicted  of  a  felony  violation  of  this  subchapter  shall  be 
disqualified  from  engaging  in  the  business  of  insurance,  subject  to  18  U.S.C. 
§  1033(e)(2). 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  125d,  as  added  Apr.  27,  1999,  D.C.  Law 
12-273,  §  2,  46  DCR  1132;  June  19,  2001,  D.C.  Law  13-313,  §  12(a),  48  DCR 
1873;  July  25,  2006,  D.C.  Law  16-144,  §  2(d),  53  DCR  2838.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3825.4. 

Effect  of  amendments.  —  D.C.  Law  13- 
313,  in  subsec.  (b)(2),  validated  a  previously 
made  technical  correction. 

D.C.  Law  16-144  rewrote  the  section. 

Legislative  history  of  Law  12-273.  —  For 

§  22-3225.05.  Restitution. 


legislative  history  of  D.C.  Law  12-273,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3225.01. 

Legislative  history  of  Law  13-313.  —  For 

Law  13-313,  see  notes  following  §  22-2803. 
Legislative  history  of  Law  16-144.  —  For 

Law  16-144,  see  notes  following  §  22-3225.02. 


(a)  In  addition  to  the  penalties  provided  under  §  22-3225.04,  a  person 
convicted  under  this  subchapter  shall  make  monetary  restitution  for  any  loss 
caused  by  the  offense.  The  court  shall  determine  the  form  and  method  of 
payment  which,  if  by  installment,  shall  not  exceed  5  years. 

(b)  Any  person,  including  the  District,  injured  as  the  result  of  an  insurance 
fraud  in  the  first  degree  may  bring  suit  in  the  appropriate  court  to  recover 
ordinary  damages  including  attorney's  fees  and  other  costs  and  punitive 
damages  which  shall  not  be  less  than  $500  nor  more  than  $50,000.  Except 
where  punitive  damages  are  sought,  the  court  shall  award  treble  damages 
where  the  offense  is  proven  by  clear  and  convincing  evidence  to  be  in 
accordance  with  an  established  pattern  or  practice. 

(c)  Notwithstanding  any  action  that  may  be  brought  by  the  United  States 
Attorney's  office  to  recoup  its  costs  in  prosecuting  these  cases,  the  Corporation 
Counsel  may  bring  a  civil  suit  against  any  person  convicted  under  this 
subchapter  in  order  to  recover  investigation  and  prosecution-related  costs 
incurred  by  the  District. 

(d)  A  suit  under  subsection  (b)  of  this  section  must  be  filed  within  3  years  of 
the  act  constituting  the  offense  or  within  3  years  of  the  time  the  plaintiff 
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discovered  or  with  reasonable  diligence  could  have  discovered  the  act,  which- 
ever is  later.  This  3  year  statute  of  limitations  shall  not  apply  to  the  District. 

(e)  Remedies  provided  in  this  section  shall  be  exclusive  and  may  not  be 
claimed  in  conjunction  with  any  other  remedies  available  under  the  law. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  125e,  as  added  Apr.  27,  1999,  D.C.  Law 
12-273,  §  2,  46  DCR  1132;  June  19,  2001,  D.C.  Law  13-313,  §  12(b),  48  DCR 
1873.) 

Prior  Codifications.  —  1981  Ed.,  §  22-     legislative  history  of  D.C.  Law  12-273,  see  His- 

3825.5.  torical  and  Statutory  Notes  following  §  22- 
Effect  of  amendments.  —  D.C.  Law  13-  3225.01. 

313,  in  subsec.  (a),  validated  a  previously  made  Legislative  history  of  Law  13-313.  —  For 
technical  correction.  Law  13-313,  see  notes  following  §  22-2803. 

Legislative  history  of  Law  12-273.  —  For 

§  22-3225.06.  Indemnity. 

An  insurer  shall  not  be  liable  for  the  following: 

(1)  Damages  or  restitution  provided  by  this  subchapter,  either  jointly, 
severably,  or  as  a  third  party,  for  insurance  fraud  offense  committed  by  an 
insured;  or 

(2)  The  defense  of  an  insured  or  other  person  who  is  charged  with 
insurance  fraud. 

(Dec.  1, 1982,  D.C.  Law  4-164,  §  125f,  as  added  Apr.  27, 1999,  D.C.  Law  12-273, 
§  2,  46  DCR  1132.) 

Prior  Codifications.  —  1981  Ed.,  §  22-     legislative  history  of  D.C.  Law  12-273,  see  His- 

3825.6.  torical  and  Statutory  Notes  following  §  22- 
Legislative  history  of  Law  12-273.  —  For  3225.01. 

§  22-3225.07.  Practitioners. 

(a)  Notwithstanding  any  other  provisions  of  law,  the  offenses  of  insurance 
fraud  in  the  first  degree  or  the  second  degree  shall  be  deemed  a  crime  of  moral 
turpitude  for  the  purposes  of  professional  or  trade  license. 

(b)  The  Commissioner,  court,  or  prosecutor  shall  notify  the  appropriate 
licensing  authority,  and  the  person  who  is  injured  by  the  offense  may  notify  the 
appropriate  licensing  authority  of  any  conviction. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  125g,  as  added  Apr.  27,  1999,  D.C.  Law 
12-273,  §  2,  46  DCR  1132;  Mar.  27,  2003,  D.C.  Law  14-254,  §  2(b),  50  DCR 
233;  July  25,  2006,  D.C.  Law  16-144,  §  2(e),  53  DCR  2838.) 

Prior  Codifications.  —  1981  Ed.,  §  22-     the  license  or  certificate  of  authority  of  the 

3825.7.  convicted  practitioner  should  be  suspended  or 
Effect  of  amendments.  —  D.C.  Law  14-  revoked." 

254,  in  subsec.  (b),  struck  "The  court  or  prose-  D.C.  Law  16-144,  in  subsec.  (a),  substituted 

cutor"  and  inserted  "  The  Commissioner,  court,  "offenses  of  insurance  fraud  in  the  first  degree 

or  prosecutor",  and  deleted  the  second  sentence  or  the  second  degree"  for  "offense  of  insurance 

which  had  read:  "The  Commissioner  shall  hold  fraud  in  the  first  degree", 

a  disciplinary  hearing  to  determine  whether  Legislative  history  of  Law  12-273.  —  For 
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legislative  history  of  D.C.  Law  12-273,  see  His-        Legislative  history  of  Law  16-144.  —  For 

torical  and  Statutory  Notes  following  §  22-  Law  16-144,  see  notes  following  §  22-3225.02. 
3225.01. 

Legislative  history  of  Law  14-254.  —  For 

Law  14-254,  see  notes  following  §  22-3225.01. 


§  22-3225.08.  Investigation  and  report  of  insurance  fraud. 

(a)  Based  upon  a  reasonable  belief,  an  insurer,  insurance  professional,  and 
any  other  pertinent  person,  shall  report  to  the  Metropolitan  Police  Department 
or  the  Department  of  Insurance,  Securities,  and  Banking,  actions  that  may 
constitute  the  commission  of  insurance  fraud,  and  assist  in  the  investigation  of 
insurance  fraud  by  reasonably  providing  information  when  required  by  an 
investigating  authority. 

(b)  The  Commissioner  may  investigate  suspected  fraudulent  insurance  acts 
and  persons  engaged  in  the  business  of  insurance.  Nothing  in  this  subchapter 
shall  preempt  the  authority  or  relieve  the  duty  of  other  law  enforcement  or 
regulatory  agencies  to  investigate,  examine,  and  prosecute  suspected  viola- 
tions of  law. 

(c)  An  insurer,  insurance  professional,  or  any  other  pertinent  person  who 
fails  to  reasonably  assist  the  investigation  of  an  insurance  fraud  or  fails  to 
report  an  insurance  fraud,  and  who  is  injured  by  that  insurance  fraud,  shall  be 
estopped  from  receiving  restitution  as  provided  in  §  22-3225.05. 

(d)  Any  information,  documentation,  or  other  evidence  provided  under  this 
section  by  an  insurer,  its  employees,  producers,  or  agents,  or  by  any  other 
person,  to  the  Department  of  Insurance,  Securities,  and  Banking,  the  Metro- 
politan Police  Department,  or  any  other  law  enforcement  agency  in  connection 
with  any  investigation  of  suspected  fraud  is  not  subject  to  public  inspection  as 
long  as  the  Commissioner  or  law  enforcement  agency  deems  the  withholding  to 
be  necessary  to  complete  an  investigation  of  the  suspected  fraud  or  to  protect 
the  person  or  entity  investigated  from  unwarranted  injury. 

(e)  Repealed. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  125h,  as  added  Apr.  27,  1999,  D.C.  Law 
12-273,  §  2,  46  DCR  1132;  Mar.  27,  2003,  D.C.  Law  14-254,  §  2(c),  50  DCR  233; 
June  11,  2004,  D.C.  Law  15-166,  §  4(b)(2),  51  DCR  2817;  Mar.  2,  2007,  D.C. 
Law  16-191,  §  44(a),  53  DCR  6794.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3825.8. 

Effect  of  amendments.  —  D.C.  Law  14-254 
repealed  subsec.  (e)  which  had  read: 

"(e)  No  person  shall  be  subject  to  civil  liability 
for  any  cause  of  action,  or  subject  to  criminal 
prosecution,  for  reporting  any  suspected  insur- 
ance fraud  if: 

"(1)  The  report  was  made  to  the  Department 
of  Insurance  and  Securities  Regulation,  the 
Metropolitan  Police  Department,  or  any  other 
law  enforcement  authority,  or  to  any  insurer, 
insurance  agent,  or  other  person  who  collects, 
reviews,  or  analyzes  information  concerning 


insurance  fraud,  by  any  individual  or  entity 
suspecting  insurance  fraud;  and 

"(2)  The  person  or  entity  reporting  the  sus- 
pected fraud  acted  without  malice  when  mak- 
ing the  report." 

D.C.  Law  15-166,  in  subsecs.  (a)  and  (d), 
substituted  "Department  of  Insurance,  Securi- 
ties, and  Banking"  for  "Department  of  Insur- 
ance and  Securities  Regulation". 

D.C.  Law  16-191  validated  a  previously  made 
technical  correction  in  the  directory  language  of 
D.C.  Law  15-166  which  required  no  change  in 
text. 

Emergency  legislation.  —  For  temporary 
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(90  day)  amendment  of  section,  see  §  4(b)(2)  of 
Consolidation  of  Financial  Services  Emergency 
Amendment  Act  of  2004  (D.C.  Act  15-381,  Feb- 
ruary 27,  2004,  51  DCR  2653). 

Legislative  history  of  Law  12-273.  —  For 
legislative  history  of  D.C.  Law  12-273,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3225.01. 

Legislative  history  of  Law  14-254.  —  For 

Law  14-254,  see  notes  following  §  22-3225.01. 
Legislative  history  of  Law  15-166.  —  For 

Law  15-166,  see  notes  following  §  22-3225.01. 


Legislative  history  of  Law  16-191.  —  Law 

16-191,  the  "Technical  Amendments  Act  of 
2006",  was  introduced  in  Council  and  assigned 
Bill  No.  16-760,  which  was  referred  to  the 
Committee  of  the  whole.  The  Bill  was  adopted 
on  first  and  second  readings  on  June  20,  2006, 
and  July  11,  2006,  respectively.  Signed  by  the 
Mayor  on  July  31,  2006,  it  was  assigned  Act  No. 
16-475  and  transmitted  to  both  Houses  of  Con- 
gress for  its  review.  D.C.  Law  16-191  became 
effective  on  March  2,  2007. 


§  22-3225.09.  Insurance  fraud  prevention  and  detection. 

(a)  Within  6  months  of  April  27,  1999,  every  insurer  hcensed  in  the  District 
shall  submit  to  the  Department  of  Insurance  and  Securities  Regulation,  an 
insurance  fraud  prevention  and  detection  plan  ("plan").  The  plan  shall  indicate 
specific  procedures  for  the  accomplishment  of  the  following: 

(1)  Prevention,  detection,  and  investigation  of  insurance  fraud; 

(2)  Orientation  of  employees  on  insurance  fraud  prevention  and  detection; 

(3)  Employment  of  fraud  investigators; 

(4)  Reporting  of  insurance  fraud  to  the  appropriate  authorities;  and 

(5)  Collection  of  restitution  for  financial  loss  caused  by  insurance  fraud. 

(b)  The  Commissioner  may  review  the  plan  for  compliance  with  this  section 
and  may  order  reasonable  modification  or  request  a  summary  of  the  plan.  The 
Commissioner  may  establish  by  regulation  a  fine  for  an  insurer  failing  to 
comply  with  the  plan.  The  plan  shall  not  be  deemed  a  public  record  for  the 
purposes  of  any  public  records  or  subchapter  II  of  Chapter  5  of  Title  2. 

(c)  Notwithstanding  any  other  provisions  of  law,  an  insurer  who  fails  to 
submit  an  insurance  prevention  and  detection  plan,  or  the  warning  provision 
required  by  subsection  (d)  of  this  section  shall  be  subject  to  a  fine  of  $500  per 
day,  not  to  exceed  $25,000. 

(d)  No  later  than  6  months  after  April  27,  1999,  all  insurance  application 
forms  and  all  claim  forms  shall  contain  a  conspicuous  warning  in  language  the 
same  or  substantially  similar  to  the  following: 

"WARNING:  It  is  a  crime  to  provide  false  or  misleading  information  to  an 
insurer  for  the  purpose  of  defrauding  the  insurer  or  any  other  person. 
Penalties  include  imprisonment  and/or  fines.  In  addition,  an  insurer  may  deny 
insurance  benefits  if  false  information  materially  related  to  a  claim  was 
provided  by  the  applicant.". 

(e)  None  of  the  requirements  of  this  section  shall  be  deemed  to  apply  to 
reinsurers,  reinsurance  contracts,  reinsurance  agreements,  or  reinsurance 
claims  transactions. 

(Dec.  1, 1982,  D.C.  Law  4-164,  §  ,  125i,  as  added  Apr.  27, 1999,  D.C.  Law  12-273, 
§  2,  46  DCR  1132.) 

Prior  Codifications.  —  1981  Ed.,  §  22-  legislative  history  of  D.C.  Law  12-273,  see  His- 
3825.9.  torical  and  Statutory  Notes  following  §  22- 

Legislative  history  of  Law  12-273.  —  For  3225.01. 
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§  22-3225.10.  Regulations. 

The  Commissioner  may  promulgate  regulations  deemed  necessary  by  the 
Commissioner  for  the  administration  of  this  subchapter. 

(Dec.  1, 1982,  D.C.  Law  4-164,  §  125j,  as  added  Apr.  27, 1999,  D.C.  Law  12-273, 
§  2,  46  DCR  1132.) 

Prior  Codifications.  —  1981  Ed.,  §  22-  legislative  history  of  D.C.  Law  12-273,  see  His- 
3825.10.  torical  and  Statutory  Notes  following  §  22- 

Legislative  history  of  Law  12-273.  —  For  3225.01. 

§  22-3225.11.  Limited  law  enforcement  authority. 

(a)  The  Commissioner  shall  have  the  power  to  issue  and  serve  subpoenas,  to 
compel  witnesses  to  appear  and  testify,  and  to  produce  all  books,  records, 
papers,  or  documents  in  any  insurance  investigation  or  examination. 

(b)  Any  willful  false  testimony  by  a  witness  before  the  Commissioner  as  to 
any  material  fact  shall  constitute  perjury  and  shall  be  punished  in  the  manner 
prescribed  by  law  for  such  offense. 

(c)  If  any  witness  having  been  personally  summoned  shall  neglect  or  refuse 
to  obey  the  subpoena  issued  pursuant  to  subsection  (a)  of  this  section,  the 
Commissioner  may,  through  the  Corporation  Counsel,  report  that  fact  to  the 
Superior  Court  of  the  District  of  Columbia  or  one  of  the  judges  thereof  and  the 
Court,  or  any  judge  thereof,  may  compel  obedience  to  the  subpoena  to  the  same 
extent  as  witnesses  may  be  compelled  to  obey  the  subpoenas  of  the  Court. 

(d)  The  Commissioner  may  administer  oaths  to  witnesses  summoned  in  any 
investigation  or  examination  as  set  forth  in  subsection  (a)  of  this  section. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  125k,  as  added  Mar.  27,  2003,  D.C.  Law 
14-254,  §  2(d),  50  DCR  233.) 

Legislative  history  of  Law  14-254.  —  For 

Law  14-254,  see  notes  following  §  22-3225.01. 

§  22-3225.12.  Annual   anti-fraud  activity  reporting  re- 
quirement. 

Each  insurer  and  health  maintenance  organization  licensed  in  the  District 
shall  file  an  annual  anti-fraud  activity  report  on  March  31st  of  each  year  with 
the  Commissioner,  which  shall  contain  information  about  the  special  investi- 
gation unit's  insurance  fraud  activities  during  the  preceding  calendar  year. 
Annual  anti-fraud  activity  reports  filed  with  the  Commissioner  shall  be  kept 
confidential  and  shall  not  be  subject  to  the  disclosure  requirements  of  sub- 
chapter II  of  Chapter  5  of  Title  2. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  12511,  as  added  Mar.  27,  2003,  D.C.  Law 
14-254,  §  2(d),  50  DCR  233.) 

Legislative  history  of  Law  14-254.  —  For 

Law  14-254,  see  notes  following  §  22-3225.01. 
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§  22-3225.13.  Immunity. 

No  person  shall  be  subject  to  civil  liability  or  criminal  prosecution  for 
reporting  any  suspected  insurance  fraud  if: 

(1)  The  report  was  made  to: 

(A)  The  Department  of  Insurance,  Securities,  and  Banking,  the  Metro- 
politan Police  Department,  or  any  other  law  enforcement  authority;  or 

(B)  Any  insurer,  insurance  agent,  or  other  person  who  collects,  reviews, 
or  analyzes  information  concerning  insurance  fraud;  and 

(2)  The  person  or  entity  reporting  the  suspected  fraud  acted  without 
malice  when  making  the  report. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  125m,  as  added  Mar.  27,  2003,  D.C.  Law 
14-254,  §  2(d),  50  DCR  233;  June  11,  2004,  D.C.  Law  15-166,  §  4(b)(3),  51  DCR 
2817.) 

Effect  of  amendments.  —  D.C.  Law  15-     Consolidation  of  Financial  Services  Emergency 
166,  in  par.  (1)(A),  substituted  "Department  of     Amendment  Act  of  2004  (D.C.  Act  15-381,  Feb- 
Insurance,  Securities,  and  Banking"  for  "De-     ruary  27,  2004,  51  DCR  2653). 
partment  of  Insurance  and  Securities  Regula-        Legislative  history  of  Law  14-254.  —  For 
tion".  Law  14-254,  see  notes  following  §  22-3225.01. 

Emergency  legislation.  —  For  temporary  Legislative  history  of  Law  15-166.  —  For 
(90  day)  amendment  of  section,  see  §  4(b)(3)  of     Law  15-166,  see  notes  following  §  22-3225.01. 

§  22-3225.14.  Prohibition  of  solicitation. 

(a)  (1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  it  is  unlawful 
for  a  practitioner,  whether  directly  or  through  a  paid  intermediary,  to  solicit  for 
financial  gain  a  client,  patient,  or  customer  within  21  days  of  a  motor  vehicle 
accident  with  the  intent  to  seek  benefits  under  a  contract  of  insurance  or  to 
assert  a  claim  against  an  insured,  a  governmental  entity,  or  an  insurer  on 
behalf  of  any  person  arising  out  of  the  accident. 

(2)  The  prohibition  in  paragraph  (1)  of  this  subsection  does  not  prohibit: 

(A)  A  practitioner  from  soliciting  a  client,  patient,  or  customer  by 
regular  mail  through  the  U.S.  Postal  Service  or  through  the  use  of  general 
advertising  directed  to  the  public; 

(B)  A  practitioner  or  his  agents  from  contacting  a  potential  client, 
patient,  or  customer,  or  a  family  member,  friend,  or  coworker  of  the  potential 
client,  patient,  or  customer,  where  the  practitioner  has  a  preexisting  business 
or  personal  relationship  with  the  potential  client,  patient,  or  customer; 

(C)  A  practitioner  or  his  agents  from  contacting  a  potential  client, 
patient,  or  customer  where  the  contact  was  initiated  by  the  potential  client, 
patient,  or  customer,  or  by  a  family  member,  friend,  or  coworker  of  the 
potential  client,  patient  or  customer;  or 

(D)  Providing  advice  and  assistance  to  incarcerated  persons  in  pursuing 
administrative  remedies  that  may  be  a  prerequisite  to  suit  or  in  seeking 
appropriate  medical  care  and  treatment. 

(b)  Except  as  provided  in  subsection  (a)(2)  of  this  section,  it  is  unlawful  for 
a  person  to  solicit  for  financial  gain  a  client,  patient,  or  customer  within  21 
days  of  a  motor  vehicle  accident  for  the  purpose  of  directing  the  client,  patient, 
or  customer  to  a  practitioner. 
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(c)  A  person  or  practitioner  found  by  clear  and  convincing  evidence  to  have 
violated  the  provisions  of  this  section  shall  be  subject  to  a  civil  penalty  of 
$1,000.  The  Mayor  may  increase  this  penalty  by  rulemaking. 

(d)  (1)  If  a  person  involved  in  an  automobile  accident,  or  his  parent  or 
guardian,  executes,  within  21  days  of  a  motor  vehicle  accident,  a  release  of 
liabihty,  without  the  assistance  or  guidance  of  legal  counsel,  pursuant  to  the 
settlement  of  a  claim  for  personal  injury,  that  person  or  his  parent  or  guardian 
may  void  the  release;  provided,  that  the  insurance  carrier  or  other  settling 
party  receives  written  notice  of  the  intent  to  void  the  release  within  14  days  of 
the  date  that  the  release  was  executed,  and  the  written  notice  is  accompanied 
by  any  check  or  settlement  proceeds  related  to  the  claim  for  personal  injury 
that  had  been  delivered  to  the  claimant. 

(2)  A  release  of  liability  executed  within  21  days  of  the  accident  giving  rise 
to  the  claim  of  personal  injury  by  a  person  who  is  not  represented  by  counsel 
shall  contain  a  notice  of  the  claimant's  right  to  rescind  conspicuously  and 
separately  stated  on  the  release. 

(e)  The  provisions  of  this  section  are  not  severable. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  125n,  as  added  July  25,  2006,  D.C.  Law 
16-144,  §  2(f),  53  DCR  2838.) 


Legislative  history  of  Law  16-144.  —  For 

Law  16-144,  see  notes  following  §  22-3225.02. 


CASE  NOTES 


Validity. 

White  Collar  Insurance  Fraud  Prosecution 
Enhancement  Amendment  Act  of  2006,  restrict- 
ing licensed  practitioners'  solicitation  of  busi- 
ness within  21  days  of  a  person's  motor  vehicle 
accident,  did  not  violate  separation  of  powers 
by  virtue  of  its  restricting,  inter  alia,  certain 
practices  by  members  of  the  District  of  Colum- 
bia Bar;  Act  did  not  affect  the  organization  or 
jurisdiction  of  the  courts  or  unduly  interfere 
with  Court  of  Appeals's  authority  over  Bar 
admission  or  attorney  discipline.  Bergman  v. 
District  of  Columbia,  986  A.2d  1208,  2010  D.C. 
App.  LEXIS  3  (2010),  writ  of  certiorari  denied 
by  131  S.  Ct.  179,  178  L.  Ed.  2d  41,  2010  U.S. 
LEXIS  5915,  79  U.S.L.W.  3196  (U.S.  2010). 

White  Collar  Insurance  Fraud  Prosecution 
Enhancement  Amendment  Act  of  2006,  restrict- 
ing licensed  practitioners'  solicitation  of  busi- 
ness within  21  days  of  a  person's  motor  vehicle 
accident,  did  not  improperly  discriminate  on 
the  basis  of  the  speaker's  viewpoint,  in  viola- 
tion of  the  First  Amendment;  although  Act  did 
not  subject  insurance  agents,  adjusters,  and 
attorneys  for  prospective  defendants  to  the 
same  restrictions  as  it  imposed  on  practitio- 
ners, statute  provided  reasonable  and  constitu- 
tionally adequate  protection  to  consumers  from 
overreaching  by  insurers  and  their  agents,  and 
Act  was  demonstrably  aimed  at  regulating  the 


intrusive  conduct  of  practitioners  and  not  their 
message  or  viewpoint.  Bergman  v.  District  of 
Columbia,  986  A.2d  1208,  2010  D.C.  App. 
LEXIS  3  (2010),  writ  of  certiorari  denied  by  131 
S.  Ct.  179,  178  L.  Ed.  2d  41,  2010  U.S.  LEXIS 
5915,  79  U.S.L.W  3196  (U.S.  2010). 

White  Collar  Insurance  Fraud  Prosecution 
Enhancement  Amendment  Act  of  2006,  restrict- 
ing licensed  practitioners'  solicitation  of  busi- 
ness within  21  days  of  a  person's  motor  vehicle 
accident,  was  content  neutral  for  purposes  of 
evaluation  under  the  First  Amendment  protec- 
tion of  free  speech;  purpose  of  the  Act  was  to 
prevent  intrusive  solicitation  and  harassment, 
not  to  chill  the  exercise  by  accident  victims  of 
their  right  to  seek  legal  redress,  and  Act  was 
not  aimed  at  the  content  of  practitioners' 
speech,  but  at  the  offensive  behavior  often 
accompanying  its  delivery.  Bergman  v.  District 
of  Columbia,  986  A.2d  1208,  2010  D.C.  App. 
LEXIS  3  (2010),  writ  of  certiorari  denied  by  131 
S.  Ct.  179,  178  L.  Ed.  2d  41,  2010  U.S.  LEXIS 
5915,  79  U.S.L.W  3196  (U.S.  2010). 

White  Collar  Insurance  Fraud  Prosecution 
Enhancement  Amendment  Act  of  2006,  restrict- 
ing licensed  practitioners'  solicitation  of  busi- 
ness within  21  days  of  a  person's  motor  vehicle 
accident,  did  not,  under  the  applicable  interme- 
diate scrutiny  standard,  constitute  an  imper- 
missible restriction  on  commercial  speech  un- 
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der  the  First  Amendment;  Act  addressed  a 
substantial  governmental  interest  in  protecting 
consumers  from  unsolicited  and  often  distress- 
ing intrusions  upon  their  privacy  in  the  imme- 
diate aftermath  of  an  automobile  accident,  Act 
substantially  advanced  such  interest,  and  Act 
imposed  only  a  brief  time  restriction  and  dealt 

§  22-3225.15.  Jurisdiction. 


only  with  the  specific  harm  sought  to  be  ad- 
dressed. Bergman  v.  District  of  Columbia,  986 
A.2d  1208,  2010  D.C.  App.  LEXIS  3  (2010),  writ 
of  certiorari  denied  by  131  S.  Ct.  179, 178  L.  Ed. 
2d  41,  2010  U.S.  LEXIS  5915,  79  U.S.L.W.  3196 
(U.S.  2010). 


An  offense  under  this  subchapter  shall  be  deemed  to  be  committed  in  the 
District  of  Columbia,  regardless  of  whether  the  offender  is  physically  present 
in  the  District  of  Columbia,  if 

(1)  The  insured,  insurer,  claimant,  or  applicant  is  a  resident  of,  or  located 
in,  the  District  of  Columbia; 

(2)  A  District  of  Columbia  address  is  used  on  an  application,  policy,  or 
claim  for  payment  or  benefit; 

(3)  The  services  for  which  a  claim  is  made  were  provided  or  alleged  to 
have  been  provided  in  the  District  of  Columbia; 

(4)  Payment  of  a  claim  or  benefit  was  made  or  was  to  be  made  to  an 
address  in  the  District  of  Columbia; 

(5)  The  loss  occurred  or  is  alleged  to  have  occurred  in  the  District  of 
Columbia;  or 

(6)  Any  part  of  the  offense  takes  place  in  the  District  of  Columbia. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  125o,  as  added  Dec.  10,  2009,  D.C.  Law  18-88, 
§  214(h),  56  DCR  7413.) 

Emergency  legislation.  —  For  temporary  For    temporary    (90    day)    addition,  see 

(90  day)  addition,  see  §  102(g)  of  Crime  Bill  §  214(h)  of  Omnibus  Public  Safety  and  Justice 

Emergency  Amendment  Act  of  2009  (D.C.  Act  Congressional  Review  Emergency  Amendment 

18-129,  June  29,  2009,  56  DCR  5495).  Act  of  2009  (D.C.  Act  18-227,  October  21,  2009, 

For    temporary    (90    day)    addition,    see  56  DCR  8668). 

§  214(h)  of  Omnibus  Pubhc  Safety  and  Justice  Legislative  history  of  Law  18-88.  —  For 

Emergency  Amendment  Act  of  2009  (D.C.  Act  Law  18-88,  see  notes  following  §  22-404. 
18-181,  August  6,  2009,  56  DCR  6903). 

Subchapter  III-B.  Telephone  Fraud, 

§  22-3226.01.  Definitions. 

For  the  purposes  of  this  subchapter,  the  term: 

(1)  "Apphcant"  means  any  individual,  sole  proprietorship,  partnership, 
association,  cooperative,  corporation,  nonprofit  organization,  and  any  other 
organization  required  to  register  with  the  District  to  conduct  telemarketing  in 
the  District  of  Columbia. 

(2)  "Certificate  of  registration"  means  a  document  issued  by  the  District 
government  showing  that  a  named  individual  or  business  has  registered  as  a 
telephone  solicitor  with  the  Mayor  of  the  District  of  Columbia. 

(3)  "Consumer"  means  a  person  who  is  or  may  be  required  to  pay  for  goods 
or  services  offered  by  a  telephone  solicitor  through  telemarketing. 

(4)  "Goods"  or  "services"  means  any  real  property  or  any  tangible  or 
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intangible  personal  property  or  services  of  any  kind  provided  or  offered  to  a 
consumer. 

(5)  "Licensed  securities,  commodities  or  investment  broker"  means  a 
licensed  or  registered  securities,  commodities  or  investment  broker. 

(6)  "Seller"  means  any  person,  who,  in  connection  with  a  telemarketing 
transaction,  provides,  offers  to  provide,  or  arranges  for  others  to  provide  goods 
or  services  to  the  customer  in  exchange  for  consideration. 

(7)  "Telemarketing"  means  a  plan,  program  or  campaign  which  is  con- 
ducted to  induce  the  purchase  of  goods  or  services  by  use  of  one  or  more 
telephones.  Telemarketing  does  not  include  a  one-time  or  infrequent  transac- 
tion unrelated  to  a  pattern  of  repeated  transactions.  Telemarketing  does  not 
include  a  telephone  call  to  a  consumer: 

(A)  As  a  one-time  or  infrequent  transaction  unrelated  to  a  pattern  of 
repeated  transactions; 

(B)  To  provide  information  to  a  consumer  and  in  which  payment  for  the 
sale  of  good  or  services  is  not  accepted  in  that  telephone  call; 

(C)  To  administer  an  existing  account  or  service  an  existing  customer 
(including  product  safety  recalls); 

(D)  To  respond  to  a  consumer's  request;  or 

(E)  In  which  payment  for  the  sale  of  good  or  services  is  not  accepted  in 
that  telephone  call. 

(8)  "Telephone  solicitor"  means  a  person  (acting  himself  or  itself,  or 
through  an  agent)  who  initiates  a  telephone  call  to  a  consumer  in  the  District 
of  Columbia  as  a  part  of  a  plan,  program,  or  campaign  which  is  conducted  to 
induce  the  purchase  of  goods  or  services  by  the  use  of  one  or  more  telephones. 
A  telephone  solicitor  does  not  include  a  person  who  initiates  a  telephone  call  to 
a  consumer: 

(A)  As  a  one-time  or  infrequent  transaction  unrelated  to  a  pattern  of 
repeated  transactions; 

(B)  To  provide  information  to  a  consumer  and  in  which  payment  for  the 
sale  of  good  or  services  is  not  accepted  in  that  telephone  call; 

(C)  To  administer  an  existing  account  or  service  an  existing  customer 
(including  product  safety  recalls); 

(D)  To  respond  to  a  consumer's  request;  or 

(E)  Does  not  accept  payment  for  the  sale  of  good  or  services  in  that 
telephone  call. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  126a,  as  added  June  8,  2001,  D.C.  Law 
13-301,  §  102,  47  DCR  7039;  Oct.  26,  2001,  D.C.  Law  14-42,  §  18,  48  DCR 
7612.) 


Effect  of  amendments.  —  D  C.  Law  14-42, 
in  par.  (8)(E),  made  a  nonsubstantive  change. 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  18  of 
Technical  Amendments  Emergency  Act  of  2001 
(D.C.  Act  14-108,  August  3,  2001,  48  DCR 
7622). 

Legislative  history  of  Law  13-301.  —  Law 

13-301,  the  "Senior  Protection  Amendment  Act 


of  2000",  was  introduced  in  Council  and  as- 
signed Bill  No.  13-297,  which  was  referred  to 
the  Committee  on  the  Judiciary.  The  Bill  was 
adopted  on  first  and  second  readings  on  June 
26,  2000,  and  July  11,  2000,  respectively 
Signed  by  the  Mayor  on  August  2,  2000,  it  was 
assigned  Act  No.  13-396  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  13-301  became  effective  on  June  8,  2001. 
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Legislative  history  of  Law  14-42.  —  Law 

14-42,  the  "Technical  Correction  Amendment 
Act  of  2001",  was  introduced  in  Council  and 
assigned  Bill  No.  14-216,  which  was  referred  to 
the  Committee  of  the  Whole.  The  Bill  was 
adopted  on  first  and  second  readings  on  June  5, 


2001,  and  June  26,  2001,  respectively.  Signed 
by  the  Mayor  on  July  24,  2001,  it  was  assigned 
Act  No.  14-107  and  transmitted  to  both  Houses 
of  Congress  for  its  review.  D.C.  Law  14-42 
became  effective  on  October  26,  2001. 


§  22-3226.02.  Application  for  a  certificate  of  registration 
of  telephone  solicitor. 

(a)  No  person  shall  transact  any  business  as  a  telephone  solicitor  without 
first  having  obtained  a  certificate  of  registration  from  the  Mayor. 

(b)  The  application  for  certificate  of  registration  shall  be  made  at  least  60 
business  days  prior  to  offering  for  sale  consumer  goods  or  services  by 
telephone. 

(c)  The  Mayor  shall  provide  an  application  form  for  the  annual  certificate  of 
registration. 

(d)  The  application  for  a  certificate  of  registration  as  a  telephone  solicitor 
shall  include,  but  not  be  limited  to,  the  following  information: 

(1)  The  true  name,  current  address,  telephone  number  and  location  of  the 
telephone  solicitor  and  the  telemarketing  business,  including  each  name  and 
trade  name  under  which  the  telephone  solicitor  intends  to  engage  in  telephone 
solicitations; 

(2)  Each  occupation  or  business  that  the  telemarketing  business'  principal 
owner  or  owners  have  engaged  in  for  the  2  years  immediately  preceding  the 
date  of  the  application; 

(3)  Whether  the  applicant  has  been  convicted  or  pled  guilty  to,  or  is  being 
prosecuted  by  indictment  for  racketeering,  violations  of  state  or  federal 
securities  laws,  or  a  theft  offense; 

(4)  Whether  there  has  been  entered  against  the  applicant  an  injunction, 
temporary  restraining  order  or  a  final  judgment  in  any  civil  or  administrative 
action  involving  fraud,  theft,  racketeering,  embezzlement,  fraudulent  conver- 
sion or  misappropriation  of  property,  including  any  pending  litigation; 

(5)  Whether  the  applicant,  at  any  time  during  the  previous  7  years,  has 
filed  for  bankruptcy,  been  adjudged  bankrupt  or  been  reorganized  because  of 
insolvency; 

(6)  The  true  name,  mailing  address,  and  date  of  birth  of  the  following: 

(A)  Each  seller  or  other  person  employed  by  the  applicant; 

(B)  Each  person  participating  in  or  responsible  for  the  management  of 
the  applicant's  business; 

(C)  Each  person  principally  responsible  for  the  management  of  the 
applicant's  business;  and 

(7)  The  name  and  true  address  of  a  registered  agent  for  service  of  process 
in  the  District  of  Columbia  for  the  applicant's  business. 

(e)  The  Mayor  shall  serve  as  the  registered  agent  if  no  registered  agent  is 
appointed  or  if  the  individual  or  organization  named  ceases  to  serve  as  the 
registered  agent  and  no  successor  is  appointed. 

(f)  The  Mayor  shall  investigate  the  veracity  of  an  application. 

(g)  The  Mayor  shall  deny  a  certificate  of  registration  when  the  Mayor 
determines  that  an  application  contains  false  information. 
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(h)  The  Mayor  shall  provide  written  notification  to  an  applicant  when  an 
application  has  been  denied. 

(i)  The  Mayor  shall  notify  the  applicant  in  writing  of  the  information  that 
the  Mayor  finds  to  be  false. 

(j)  No  person  may  conduct  telemarketing  in  the  District  of  Columbia 
without  having  first  obtained  a  certificate  of  registration. 

(k)  The  Mayor  shall  either  deny  or  grant  an  application  within  30  days  of 
the  filing  of  an  application. 

(1)  The  Mayor  may  establish  reasonable  fees  for  filing  of  applications.  The 
Mayor  shall  make  available  printed  license  application  forms  as  well  as 
electronic  forms,  which  may  be  downloaded  by  computer. 

(m)  Certificates  of  registration  issued  in  accordance  with  this  subchapter 
shall  be  valid  for  one  year.  Prior  to  expiration  of  a  certificate  of  registration,  an 
applicant  may  obtain  a  new  certificate  by  the  filing  of  a  new  application. 

(n)  If  any  person  has  obtained  a  certificate  of  registration  under  false 
pretenses,  including  providing  false  information  in  an  application,  the  certif- 
icate of  registration  shall  be  revoked  and  may  be  reinstated  only  upon  proof  of 
correction. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  126b,  as  added  June  8,  2001,  D.C.  Law 
13-301,  §  102,  47  DCR  7039.) 

Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-3226.01. 

§  22-3226.03.  Surety  bond  requirements  for  telephone  so- 
licitors. 

(a)  The  application  for  registration  or  renewal  shall  be  accompanied  by  a 
surety  bond  in  the  amount  of  $50,000.  The  bond  shall  provide  for  the 
indemnification  of  any  person  suffering  a  loss  as  the  result  a  violation  of  this 
subchapter. 

(b)  The  surety  may  terminate  the  bond  upon  giving  a  60-day  written  notice 
to  the  principal  and  to  the  Mayor. 

(c)  Unless  the  bond  is  replaced  by  that  of  another  surety  before  the 
expiration  of  the  60-day  notice  of  cancellation,  the  registration  of  the  principal 
shall  be  treated  as  lapsed. 

(Dec.  1, 1982,  D.C.  Law  4-164,  §  126c,  as  added  June  8,  2001,  D.C.  Law  13-301, 
§  102,  47  DCR  7039.) 

Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-3226.01. 

§  22-3226.04.  Security  alternative  to  surety  bonds. 

(a)  An  applicant  required  under  this  subchapter  to  file  a  bond  with  a 
registration  application  may  file  with  the  Mayor,  in  lieu  thereof,  a  certificate  of 
deposit  or  government  bond  in  the  amount  of  $50,000. 

(b)  The  Mayor  shall  hold  the  certificate  of  deposit  or  government  bond  for  3 
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years  starting  from  the  date  the  telemarketing  business  ceases  to  operate  or 
the  registration  lapses  in  order  to  pay  claims  made  against  the  telemarketing 
business  during  its  period  of  operation  after  which  time  the  Mayor  shall  return 
any  remaining  balance. 

(c)  The  registration  of  the  telemarketing  business  shall  be  treated  as  lapsed 
if,  at  any  time,  the  amount  of  bond,  cash,  certificate  of  deposit  or  government 
bonds  falls  below  the  amount  required  by  this  section. 

(d)  The  surety  bond  shall  remain  in  effect  for  3  years  from  the  period  the 
telemarketing  business  ceases  to  operate  in  the  District. 

(e)  The  aggregate  liability  of  the  surety  company  to  all  persons  injured  by  a 
telephone  solicitor's  violations  of  this  subchapter  shall  not  exceed  the  amount 
of  the  bond. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  126d,  as  added  June  8,  2001,  D.C.  Law 
13-301,  §  102,  47  DCR  7039.) 

Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-3226.01. 

§  22-3226.05.  Exemptions. 

(a)  A  telephone  solicitor  shall  be  exempt  from  the  registration  and  bonding 
requirements  of  this  subchapter  if  the  telephone  solicitor  is  engaged  in  any  of 
the  following  activities: 

(1)  Telephone  solicitation  for  religious  or  political  purposes,  or  for  a 
charitable  or  educational  institution,  or  fundraising  for  other  tax-exempt, 
nonprofit  organizations; 

(2)  A  home  solicitation  sale  that  involves  a  subsequent  face  to  face 
meeting  between  the  seller  and  the  consumer; 

(3)  Sales  by  a  licensed  securities,  commodities,  investment  broker,  or 
investment  advisor  when  soliciting  over  the  telephone  within  the  scope  of  the 
person's  license; 

(4)  A  solicitation  for  the  sale  of  a  newspaper  of  general  circulation  and 
other  publications  that  have  a  predominantly  editorial  or  news-related  con- 
tent; 

(5)  A  solicitation  for  a  sale  regulated  by  the  Commodities  Futures  Trading 
Commission; 

(6)  A  solicitation  for  the  sale  of  any  goods  whenever  the  person  allows  a 
7-day  review  period  and  a  full  refund  within  30  days  after  the  return  of  such 
goods  to  the  person; 

(7)  A  solicitation  by  a  financial  institution,  such  as  a  bank,  trust  company, 
a  saving  and  loan  association,  a  credit  union,  a  commercial  and  consumer 
finance  lender,  regulated  by  the  United  States  government; 

(8)  A  solicitation  by  an  insurance  company  or  other  organization  that  is 
licensed  or  authorized  to  conduct  business  in  the  District  of  Columbia; 

(9)  A  solicitation  for  the  sale  of  cable  television  services  operating  under 
the  authority  of  a  governmental  franchise  or  permit; 

(10)  Fundraising  on  behalf  of  a  college  or  university  or  any  other  public  or 
private  educational  institution; 
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(11)  A  solicitation  for  sales  pursuant  to  a  catalog  that  includes  clear 
disclosure  of  sales  prices,  shipping,  handling  and  other  charges; 

(12)  A  solicitation  by  a  political  subdivision  or  instrumentality  of  the 
United  States  or  any  state  of  the  United  States,  or  any  public  utiHty  that  is 
subject  to  regulation  by  the  District  of  Columbia  Public  Service  Commission; 

(13)  A  solicitation  by  a  person  who  is  a  licensed  travel  agent  acting  within 
the  scope  of  the  agent's  license;  or 

(14)  A  solicitation  by  a  person  who  is  a  licensed  real  estate  broker  within 
the  scope  of  the  broker's  license. 

(Dec.  1, 1982,  D.C.  Law  4-164,  §  126e,  as  added  June  8,  2001,  D.C.  Law  13-301, 
§  102,  47  DCR  7039.) 

Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-3226.01. 

§  22-3226.06.  Unlawful  acts  and  practices. 

(a)  A  telephone  solicitor  commits  the  offense  of  telephone  solicitation  fraud 
when  engaged  in  any  one  of  the  following: 

(1)  Fails  to  obtain  or  maintain  a  valid  certificate  of  registration; 

(2)  Obtains  a  certificate  of  registration  through  any  false  or  fraudulent 
pretence  or  representation  in  any  registration  application; 

(3)  Knowingly  fails  to  have  received  written  consent  to  use  the  name  of  a 
charitable  organization; 

(4)  Knowingly  misrepresents  any  of  the  following: 

(A)  The  total  cost  of  the  goods  or  services  that  are  the  subject  of  the 
telephone  solicitation  sales  call; 

(B)  Material  restrictions,  material  limitations,  or  material  conditions  to 
the  purchase  of  goods  or  services  that  are  the  subject  of  a  telephone  solicita- 
tion; 

(C)  Material  aspects  of  the  performance,  efficacy,  nature  or  character- 
istics of  goods  or  services  that  are  the  subject  of  a  telephone  solicitation;  or 

(D)  Material  aspects  of  the  nature  of  terms  of  the  telephone  solicitor's 
refund,  cancellation,  exchange  or  repurchase  policies; 

(5)  Induces  a  consumer  to  purchase  goods  or  services  by  means  of  a  false 
or  fraudulent  pretense,  representation  or  promise; 

(6)  Charges  a  consumer's  checking  or  savings  account  without  the  con- 
sumer's express  written  authorization;  or 

(7)  Procures  the  services  of  any  professional  delivery,  courier,  or  other 
pickup  service  to  obtain  immediate  receipt  and/or  possession  of  a  consumer's 
payment  unless  the  goods  are  delivered  with  the  opportunity  to  inspect  before 
payment  is  collected. 

(b)  A  person  who  violates  any  provision  of  this  section  shall  be  subject  to  the 
penalties  provided  in  §§  22-3226.09  and  22-3226.10. 

(Dec.  1, 1982,  D.C.  Law  4-164,  §  126f,  as  added  June  8,  2001,  D.C.  Law  13-301, 
§  102,  47  DCR  7039.) 
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Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-3226.01. 

§  22-3226.07.  Deceptive  acts  and  practices  prohibited. 

(a)  It  is  a  deceptive  telemarketing  act  or  practice  for  any  seller  or  telephone 
solicitor  to  misrepresent  any  of  the  following  material  information: 

(1)  The  total  purchase  cost  to  the  consumer  of  the  goods  or  services  to  be 
received; 

(2)  The  true  name  of  the  telephone  solicitor;  or 

(3)  Material  aspects  of  the  quality  or  basic  characteristics  of  the  goods  or 
services  purchased. 

(b)  It  is  a  deceptive  telemarketing  act  or  practice  for  any  seller  or  telephone 
solicitor  to  misrepresent  any  material  fact  regarding  the  goods  or  services 
purchased  that  has  a  tendency  to  mislead. 

(c)  No  person  shall  commit  a  deceptive  telemarketing  act  or  practice. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  126g,  as  added  June  8,  2001,  D.C.  Law 
13-301,  §  102,  47  DCR  7039.) 

Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-3226.01. 

§  22-3226.08.  Abusive  telemarketing  acts  or  practices. 

It  is  an  abusive  telemarketing  act  or  practice  and  violation  of  this  subchapter 
for  a  seller  or  telephone  solicitor  to  engage  in  the  following  conduct: 

(1)  Cause  a  telephone  to  ring  more  than  15  times  in  an  intended  telephone 
solicitation  call; 

(2)  Initiate  a  telephone  solicitation  call  to  a  consumer  after  the  same 
consumer  has  expressly  stated  that  he  or  she  does  not  wish  to  receive 
solicitation  calls  from  that  seller;  or 

(3)  Engage  in  telephone  solicitation  to  a  consumer's  residence  at  any  time 
before  8:00  a.m.  and  after  9:00  p.m.,  local  time  at  the  place  of  the  consumer 
called. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  126h,  as  added  June  8,  2001,  D.C.  Law 
13-301,  §  102,  47  DCR  7039.) 

Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-3226.01. 

§  22-3226.09.  Civil  penalties. 

(a)  The  following  penalties  may  be  imposed  in  addition  to  those  otherwise 
available  at  law: 

(1)  Any  telephone  solicitor  who  violates  any  provision  of  this  subchapter 
may  be  fined  up  to  $1,000  per  violation. 

(2)  A  permit  or  license  shall  be  revoked  or  suspended  if  the  seller  or 
telephone  solicitor  fails  to  comply  with  the  registration  requirements  of  this 
subchapter. 
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(3)  A  judge  may  impose  treble  damages  against  any  telephone  solicitor 
who  knowingly  targets  elderly  persons  or  persons  with  disabilities. 

(b)  Fines  shall  be  payable  to  the  Fraud  Prevention  Fund  established  in 
§  22-3226.14. 

(Dec.  1, 1982,  D.C.  Law  4-164,  §  126i,  as  added  June  8,  2001,  D.C.  Law  13-301, 
§  102,  47  DCR  7039;  Apr.  24,  2007,  D.C.  Law  16-305,  §  36,  53  DCR  6198.) 


Effect  of  amendments.  —  D.C.  Law  16- 

305,  in  subsec.  (a)(3),  substituted  "persons  or 
persons  with  disabilities"  for  "or  disabled  per- 
sons". 

Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-3226.01. 
Legislative  history  of  Law  16-305.  —  Law 

16-305,  the  "People  First  Respectful  Language 
Modernization  Act  of  2006",  was  introduced  in 


Council  and  assigned  Bill  No.  16-664,  which 
was  referred  to  Committee  on  the  Whole.  The 
Bill  was  adopted  on  first  and  second  readings 
on  June  20,  2006,  and  July  11,  2006,  respec- 
tively. Signed  by  the  Mayor  on  July  17,  2006,  it 
was  assigned  Act  No.  16-437  and  transmitted  to 
both  Houses  of  Congress  for  its  review.  D.C. 
Law  16-305  became  effective  on  April  24,  2007. 


§  22-3226.10.  Criminal  penalties. 

Any  telephone  solicitor  who  violates  §  22-3226.06  and  obtains  property 
thereby  shall  be  guilty  of  the  crime  of  telemarketing  fraud,  which  is  punishable 
as  follows: 

(1)  If  the  amount  of  the  transaction  is  valued  at  $20,000  or  more,  the 
seller  or  telephone  solicitor  shall  upon  conviction  be  guilty  of  a  felony,  and  shall 
be  subject  to  a  fine  of  not  more  than  $10,000  or  imprisonment  for  not  more  than 
4  years,  or  both. 

(2)  If  the  amount  of  the  transaction  is  valued  at  less  than  $20,000  but 
more  than  $5,000,  the  seller  or  telephone  solicitor  shall  upon  conviction  be 
guilty  of  a  felony,  and  shall  be  subject  to  a  fine  of  not  more  than  $5,000  or 
imprisonment  for  not  more  than  3  years,  or  both. 

(3)  If  the  amount  of  the  transaction  is  valued  at  less  than  $5,000  or  less, 
the  seller  or  telephone  solicitor  shall  upon  conviction  be  guilty  of  a  misde- 
meanor and  shall  be  subject  to  a  fine  of  not  more  than  $500  or  imprisonment 
for  not  more  than  6  months,  or  both. 

(Dec.  1, 1982,  D.C.  Law  4-164,  §  126j,  as  added  June  8,  2001,  D.C.  Law  13-301, 
§  102,  47  DCR  7039.) 

Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-3226.01. 

§  22-3226.11.  Private  right  of  action. 

(a)  Any  consumer  injured  as  a  result  of  a  violation  of  §  22-3226.06, 
§  22-3226.07,  or  §  22-3226.08  may  bring  an  action  in  the  Superior  Court  of  the 
District  of  Columbia  to  recover  or  obtain  any  of  the  following: 

(1)  A  declaratory  judgment; 

(2)  Injunctive  relief; 

(3)  Reasonable  attorney's  fees  and  costs; 

(4)  Actual  damages; 

(5)  Punitive  damages;  and 
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(6)  Any  other  equitable  relief  which  the  court  deems  proper, 
(b)  Nothing  in  this  subchapter  shall  prevent  any  consumer  who  is  injured  by 
any  other  trade  practice  from  exercising  any  right  or  seeking  any  remedy  to 
which  the  consumer  might  be  entitled. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  126k,  as  added  June  8,  2001,  D.C.  Law 
13-301,  §  102,  47  DCR  7039.) 

Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-3226.01. 

§  22-3226.12.  Statute  of  limitations  period. 

Claims  for  damages  or  compensation  under  this  subchapter  shall  be  filed 
within  3  years  of  the  time  the  seller  or  telephone  solicitor  initiated  the 
solicitation  telephone  call. 

(Dec.  1, 1982,  D.C.  Law  4-164,  §  1261,  as  added  June  8,  2001,  D.C.  Law  13-301, 
§  102,  47  DCR  7039.) 

Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-3226.01. 

§  22-3226.13.  Task  force  to  combat  fraud. 

(a)  The  Mayor  shall  form  a  task  force  for  the  following  purposes: 

(1)  Collecting  information  on  telephone  fraud; 

(2)  Taking  steps  to  educate  the  public  about  fraud,  including  telephone 
fraud; 

(3)  Sharing  information  related  to  telephone  fraud  with  District  govern- 
ment agencies; 

(4)  Sharing  information  related  to  telephone  fraud  with  other  state  and 
federal  law  enforcement  agencies;  and 

(5)  Advising  the  Mayor  on  enforcement  of  the  provisions  of  this  subchap- 
ter. 

(b)  The  task  force  may  include  representatives  from  the  following  agencies: 

(1)  Metropolitan  Police  Department; 

(2)  Department  of  Consumer  and  Regulatory  Affairs; 

(3)  Office  of  Corporation  Counsel;  and 

(4)  Any  other  agency  the  Mayor  deems  appropriate. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  126m,  as  added  June  8,  2001,  D.C.  Law 
13-301,  §  102,  47  DCR  7039.) 

Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-3226.01. 

§  22-3226.14.  Fraud  Prevention  Fund. 

(a)  There  is  estabhshed  a  Fraud  Prevention  Fund  ("Fund").  This  Fund  shall 
be  nonlapsing.  Monies  in  the  Fund  shall  not  be  commingled  with  the  General 
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Fund,  nor  shall  the  operation  of  the  Fund  impose  a  burden  or  charge  on  the 
General  Fund. 

(b)  Monies  in  the  Fund  shall  consist  of  fines  paid  pursuant  to  this  subchap- 
ter. 

(c)  Monies  from  this  fund  may  be  used  for  the  purposes  of  educating  the 
public  regarding  fraud  and  crime  prevention,  supporting  the  task  force  to 
combat  fraud,  and  enforcing  this  subchapter. 

(d)  The  District  of  Columbia  Auditor  shall  perform  an  annual  audit  of  the 
Fraud  Prevention  Fund. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  126n,  as  added  June  8,  2001,  D.C.  Law 
13-301,  §  102,  47  DCR  7039.) 

Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-3226.01. 

§  22-3226.15.  General  disclosures. 

(a)  Within  the  first  30  seconds  of  a  telephone  call,  the  telephone  solicitor 
shall  identify  himself  or  herself  by  stating  his  or  her  true  name,  the  company 
on  whose  behalf  the  solicitation  is  being  made,  and  the  goods  or  services  to  be 
sold. 

(b)  Any  person  who  violates  this  section  shall  be  subject  to  civil  penalties 
pursuant  to  §  22-3226.09. 

(Dec.  1, 1982,  D.C.  Law  4-164,  §  126o,  as  added  June  8,  2001,  D.C.  Law  13-301, 
§  102,  47  DCR  7039.) 

Legislative  history  of  Law  13-301.  —  For 

Law  13-301,  see  notes  following  §  22-3226.01. 

Subchapter  III-C.  Identity  Theft. 

§  22-3227.01.  Definitions. 

For  the  purposes  of  this  subchapter,  the  term: 

(1)  "Financial  injury"  means  all  monetary  costs,  debts,  or  obligations 
incurred  by  a  person  as  a  result  of  another  person  obtaining,  creating, 
possessing,  or  using  that  person's  personal  identifying  information  in  violation 
of  this  subchapter,  including,  but  not  limited  to: 

(A)  The  costs  of  clearing  the  person's  credit  rating,  credit  history, 
criminal  record,  or  any  other  official  record,  including  attorney  fees; 

(B)  The  expenses  related  to  any  civil  or  administrative  proceeding  to 
satisfy  or  contest  a  debt,  lien,  judgment,  or  other  obligation  of  the  person  that 
arose  as  a  result  of  the  violation  of  this  subchapter,  including  attorney  fees; 

(C)  The  costs  of  repairing  or  replacing  damaged  or  stolen  property; 

(D)  Lost  time  or  wages,  or  any  similar  monetary  benefit  forgone  while 
the  person  is  seeking  redress  for  damages  resulting  from  a  violation  of  this 
subchapter;  and 

(E)  Lost  time,  wages,  and  benefits,  other  losses  sustained,  legal  fees. 
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and  other  expenses  incurred  as  a  result  of  the  use,  without  permission,  of  one's 
personal  identifying  information  by  another  as  prohibited  by  §  22-3227.02. 

(2)  Repealed. 

(3)  "Personal  identif3dng  information"  includes,  but  is  not  limited  to,  the 
following: 

(A)  Name,  address,  telephone  number,  date  of  birth,  or  mother's  maiden 

name; 

(B)  Driver's  license  or  driver's  license  number,  or  non-driver's  license  or 
non-driver's  license  number; 

(C)  Savings,  checking,  or  other  financial  account  number; 

(D)  Social  security  number  or  tax  identification  number; 

(E)  Passport  or  passport  number; 

(F)  Citizenship  status,  visa,  or  alien  registration  card  or  number; 

(G)  Birth  certificate  or  a  facsimile  of  a  birth  certificate; 

(H)  Credit  or  debit  card,  or  credit  or  debit  card  number; 

(I)  Credit  history  or  credit  rating; 
(J)  Signature; 

(K)  Personal  identification  number,  electronic  identification  number, 
password,  access  code  or  device,  electronic  address,  electronic  identification 
number,  routing  information  or  code,  digital  signature,  or  telecommunication 
identifying  information; 

(L)  Biometric  data,  such  as  fingerprint,  voice  print,  retina  or  iris  image, 
or  other  unique  physical  representation; 

(M)  Place  of  employment,  employment  history,  or  employee  identifica- 
tion number;  and 

(N)  Any  other  numbers  or  information  that  can  be  used  to  access  a 
person's  financial  resources,  access  medical  information,  obtain  identification, 
act  as  identification,  or  obtain  property. 

(4)  "Property"  shall  have  the  same  meaning  as  provided  in  §  22-3201(3) 
and  shall  include  credit. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  127a,  as  added  Mar.  27,  2004,  D.C.  Law 
15-106,  §  2(c),  50  DCR  9809;  Dec.  10,  2009,  D.C.  Law  18-88,  §  214(i),  56  DCR 
7413.) 


Effect  of  amendments.  —  D  C.  Law  18-88, 
in  par.  (1),  deleted  "and"  from  the  end  of  subpar. 
(C);  substituted  ";  and"  for  a  period  at  the  end  of 
par.  (D),  and  added  subpar.  (E);  and  repealed 
par.  (2),  which  had  read  as  follows:  "(2)  'Person' 
means  an  individual,  whether  living  or  dead." 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  102(h)  of 
Crime  Bill  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-129,  June  29,  2009,  56  DCR  5495). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(i)  of  Omnibus  Public  Safety  and 
Justice  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-181,  August  6,  2009,  56  DCR 
6903). 


For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(i)  of  Omnibus  Public  Safety  and 
Justice  Congressional  Review  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-227,  Oc- 
tober 21,  2009,  56  DCR  8668). 

Legislative  history  of  Law  15-106.  —  Law 
15-106,  the  "Identity  Theft  Amendment  Act  of 
2003",  was  introduced  in  Council  and  assigned 
Bill  No.  15-36,  which  was  referred  to  the  Com- 
mittee on  the  Judiciary.  The  Bill  was  adopted 
on  first  and  second  readings  on  July  8,  2003, 
and  October  7,  2003,  respectively.  Signed  by  the 
Mayor  on  October  24,  2003,  it  was  assigned  Act 
No.  15-196  and  transmitted  to  both  Houses  of 
Congress  for  its  review.  D.C.  Law  15-106  be- 
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came  effective  on  March  27,  2004. 
Legislative  history  of  Law  18-88.  —  For 

Law  18-88,  see  notes  following  §  22-404. 

§  22-3227.02.  Identity  theft. 

A  person  commits  the  offense  of  identity  theft  if  that  person  knowingly: 

(1)  Uses  personal  identifying  information  belonging  to  or  pertaining  to 
another  person  to  obtain,  or  attempt  to  obtain,  property  fraudulently  and 
without  that  person's  consent; 

(2)  Obtains,  creates,  or  possesses  personal  identifying  information  belong- 
ing to  or  pertaining  to  another  person  with  the  intent  to: 

(A)  Use  the  information  to  obtain,  or  attempt  to  obtain,  property 
fraudulently  and  without  that  person's  consent;  or 

(B)  Give,  sell,  transmit,  or  transfer  the  information  to  a  third  person  to 
facilitate  the  use  of  the  information  by  that  third  person  to  obtain,  or  attempt 
to  obtain,  property  fraudulently  and  without  that  person's  consent;  or 

(3)  Uses  personal  identifying  information  belonging  to  or  pertaining  to 
another  person,  without  that  person's  consent,  to: 

(A)  Identify  himself  or  herself  at  the  time  of  his  or  her  arrest; 

(B)  Facilitate  or  conceal  his  or  her  commission  of  a  crime;  or 

(C)  Avoid  detection,  apprehension,  or  prosecution  for  a  crime. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  127b,  as  added  Mar.  27,  2004,  D.C.  Law 
15-106,  §  2(c),  50  DCR  9809;  Dec.  10,  2009,  D.C.  Law  18-88,  §  214(j),  56  DCR 
7413.) 

Effect  of  amendments.  —  D.C.  Law  18-88,  For  temporary  (90  day)  amendment  of  sec- 
deleted  ";  or"  from  the  end  of  par.  (1);  substi-  tion,  see  §  102(i)  of  Crime  Bill  Emergency 
tuted  ";  or"  for  a  period  at  the  end  of  par.  (2);  Amendment  Act  of  2009  (D.C.  Act  18-129,  June 
and  added  par.  (3).  29,  2009,  56  DCR  5495). 

Emergency  legislation.  —  For  temporary  Yot  temporary  (90  day)  amendment  of  sec- 

(90  day)  addition  of  this  section,  see  §  2(c)  of  tion,  see  §  214(j)  of  Omnibus  Public  Safety  and 

Identity  Theft  Emergency  Amendment  Act  of  justice  Emergency  Amendment  Act  of  2009 

2003  (D.C.  Act  15-285,  December  18,  2003,  51  Act  18-181,  August  6,  2009,  56  DCR 

DCR  204).  g9Q3) 

For  temporary  (90  day)  addition  of  this  sec-  temporary  (90  day)  amendment  of  sec- 
tion, see  §  2(c)  of  Identity  Thief  Conp-essional  of  Omnibus  Public  Safety  and 
Review  Emergency  Amendment  Act  of  2004  ^    '        r^           •^    r>  ■ 
(D.C.  Act  15-388,  March  18,  2004,  51  DCR  J^^^ice    Congressional    Review  Emergency 
33g2)  Amendment  Act  of  2009  (D.C.  Act  18-227,  Oc- 

For  temporary  (90  day)  addition  of  this  sec-  ^ober  21,  2009,  56  DCR  8668). 

tion,  see  §  2(c)  of  Identity  Thief  Congressional  Legislative  history  of  Law  15-106.  —  For 

Review  Emergency  Amendment  Act  of  2004  Law  15-106,  see  notes  following  §  22-3227.01. 

(D.C.  Act  15-388,  March  18,  2004,  51  DCR  Legislative  history  of  Law  18-88.  —  For 

3382).  Law  18-88,  see  notes  following  §  22-404. 

§  22-3227,03.  Penalties  for  identity  theft. 

(a)  Identity  theft  in  the  first  degree.  —  Any  person  convicted  of  identity  theft 
shall  be  fined  not  more  than  (1)  $10,000,  (2)  3  times  the  value  of  the  property 
obtained  or  (3)  3  times  the  amount  of  the  financial  injury,  whichever  is 
greatest,  or  imprisoned  for  not  more  than  10  years,  or  both,  if  the  property 
obtained,  or  attempted  to  be  obtained,  or  the  amount  of  the  financial  injury  is 
$1,000  or  more. 
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(b)  Identity  theft  in  the  second  degree.  —  Any  person  convicted  of  identity 
theft  shall  be  fined  not  more  than  $1,000  or  imprisoned  for  not  more  than  180 
days,  or  both,  if  the  property  obtained,  or  attempted  to  be  obtained,  or  the 
amount  of  the  financial  injury,  has  some  value,  or  if  another  person  is  falsely 
accused  of,  or  arrested  for,  committing  a  crime  because  of  the  use,  without 
permission,  of  that  person's  personal  identifying  information. 

(c)  Enhanced  penalty.  —  Any  person  who  commits  the  offense  of  identity 
theft  against  an  individual  who  is  65  years  of  age  or  older,  at  the  time  of  the 
offense,  may  be  punished  by  a  fine  of  up  to  IV2  times  the  maximum  fine 
otherwise  authorized  for  the  offense  and  may  be  imprisoned  for  a  term  of  up  to 
IV2  times  the  maximum  term  of  imprisonment  otherwise  authorized  for  the 
offense,  or  both.  It  is  an  affirmative  defense  that  the  accused: 

(1)  Reasonably  believed  that  the  victim  was  not  65  years  of  age  or  older  at 
the  time  of  the  offense;  or 

(2)  Could  not  have  determined  the  age  of  the  victim  because  of  the 
manner  in  which  the  offense  was  committed. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  127c,  as  added  Mar.  27,  2004,  D.C.  Law 
15-106,  §  2(c),  50  DCR  9809;  Apr.  24,  2007,  D.C.  Law  16-306,  §  218,  53  DCR 
8610;  Dec.  10,  2009,  D.C.  Law  18-88,  §  214(k),  56  DCR  7413;  June  3,  2011, 
D.C.  Law  18-377,  §  12(d),  58  DCR  1174.) 


Effect  of  amendments.  —  D.C.  Law  16- 

306,  in  subsecs.  (a)  and  (b),  inserted  "or  at- 
tempted to  be  obtained,"  following  "of  the  prop- 
erty obtained". 

D.C.  Law  18-88,  in  subsec.  (a),  substituted 
"$1,000  or  more"  for  "$250  or  more";  and,  in 
subsec.  (b),  substituted  "has  some  value,  or  if 
another  person  is  falsely  accused  of,  or  arrested 
for,  committing  a  crime  because  of  the  use, 
without  permission,  of  that  person's  personal 
identifying  information"  for  "whichever  is 
greater,  is  less  than  $250". 

D.C.  Law  18-377,  in  subsec.  (b),  substituted 
"if"  for  "if  the  value  of". 

Temporary  Amendment  of  Section.  — 
Section  2  of  D.C.  Law  16-141,  in  subsec.  (a), 
inserted  "or  attempted  to  be  obtained"  following 
"if  the  property  obtained";  and,  in  subsec.  (a), 
inserted  "or  attempted  to  be  obtained"  following 
"of  the  property  obtained". 

Section  4(b)  of  D.C.  Law  16-141  provided  that 
the  act  shall  expire  after  225  days  of  its  having 
taken  effect. 

Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  2(c)  of  Identity  Thief 
Congressional  Review  Emergency  Amendment 
Act  of  2004  (D.C.  Act  15-388,  March  18,  2004, 
51  DCR  3382). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  2  of  Identity  Theft  Technical  Emer- 
gency Amendment  Act  of  2006  (D.C.  Act  16-257, 
January  26,  2006,  53  DCR  772). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  2  of  Identity  Theft  Technical  Con- 


gressional Review  Emergency  Amendment  Act 
of  2006  (D.C.  Act  16-359,  April  26,  2006,  53 
DCR  3615). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  218  of  Omnibus  Public  Safety  Emer- 
gency Amendment  Act  of  2006  (D.C.  Act  16-445, 
July  19,  2006,  53  DCR  6443). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  218  of  Omnibus  Public  Safety  Con- 
gressional Review  Emergency  Amendment  Act 
of  2006  (D.C.  Act  16-490,  October  18,  2006,  53 
DCR  8686). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  218  of  Omnibus  Public  Safety  Con- 
gressional Review  Emergency  Amendment  Act 
of  2007  (D.C.  Act  17-10,  January  16,  2007,  54 
DCR  1479). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  218  of  Omnibus  Public  Safety  Sec- 
ond Congressional  Review  Emergency  Amend- 
ment Act  of  2007  (D.C.  Act  17-25,  April  19, 
2007,  54  DCR  4036). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  102(j)  of  Crime  Bill  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-129,  June 
29,  2009,  56  DCR  5495). 

Legislative  history  of  Law  15-106.  —  For 
Law  15-106,  see  notes  following  §  22-3227.01. 

Legislative  history  of  Law  16-306.  —  For 
Law  16-306,  see  notes  following  §  22-404. 

Legislative  history  of  Law  18-88.  —  For 
Law  18-88,  see  notes  following  §  22-404. 

Legislative  history  of  Law  18-377.  —  For 
history  of  Law  18-377,  see  notes  under  §  22- 
303. 
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§  22-3227.04.  Restitution. 

When  a  person  is  convicted  of  identity  theft,  the  court  may,  in  addition  to  any 
other  appHcable  penalty,  order  restitution  for  the  full  amount  of  financial 
injury. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  127d,  as  added  Mar.  27,  2004,  D.C.  Law 
15-106,  §  2(c),  50  DCR  9809.) 

Emergency  legislation.  —  For  temporary        Legislative  history  of  Law  15-106.  —  For 

(90  day)  addition,  see  §  2(c)  of  Identity  Thief    Law  15-106,  see  notes  following  §  22-3227.01. 
Congressional  Review  Emergency  Amendment 
Act  of  2004  (D.C.  Act  15-388,  March  18,  2004, 
51  DCR  3382). 

§  22-3227.05.  Correction  of  public  records. 

(a)  When  a  person  is  convicted,  adjudicated  delinquent,  or  found  not  guilty 
by  reason  of  insanity  of  identity  theft,  the  court  may  issue  such  orders  as  are 
necessary  to  correct  any  District  of  Columbia  public  record  that  contains  false 
information  as  a  result  of  a  violation  of  this  subchapter. 

(b)  In  all  other  cases,  a  person  who  alleges  that  he  or  she  is  a  victim  of 
identity  theft  may  petition  the  court  for  an  expedited  judicial  determination 
that  a  District  of  Columbia  public  record  contains  false  information  as  a  result 
of  a  violation  of  this  subchapter.  Upon  a  finding  of  clear  and  convincing 
evidence  that  the  person  was  a  victim  of  identity  theft,  the  court  may  issue 
such  orders  as  are  necessary  to  correct  any  District  of  Columbia  public  record 
that  contains  false  information  as  a  result  of  a  violation  of  this  subchapter. 

(c)  Notwithstanding  any  other  provision  of  law.  District  of  Columbia  agen- 
cies shall  comply  with  orders  issued  under  subsection  (a)  of  this  section  within 
30  days  of  issuance  of  the  order. 

(d)  For  the  purposes  of  this  section,  the  term  "District  of  Columbia  public 
record"  means  any  document,  book,  photographic  image,  electronic  data 
recording,  paper,  sound  recording,  or  other  material,  regardless  of  physical 
form  or  characteristic,  made  or  received  pursuant  to  law  or  in  connection  with 
the  transaction  of  public  business  by  any  officer  or  employee  of  the  District  of 
Columbia. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  127e,  as  added  Mar.  27,  2004,  D.C.  Law 
15-106,  §  2(c),  50  DCR  9809.) 

Emergency  legislation.  —  For  temporary        Legislative  history  of  Law  15-106.  —  For 

(90  day)  addition,  see  §  2(c)  of  Identity  Thief     Law  15-106,  see  notes  following  §  22-3227.01. 
Congressional  Review  Emergency  Amendment 
Act  of  2004  (D.C.  Act  15-388,  March  18,  2004, 
51  DCR  3382). 

§  22-3227.06.  Jurisdiction. 

The  offense  of  identity  theft  shall  be  deemed  to  be  committed  in  the  District 
of  Columbia,  regardless  of  whether  the  offender  is  physically  present  in  the 
District  of  Columbia,  if: 
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(1)  The  person  whose  personal  identifying  information  is  improperly 
obtained,  created,  possessed,  or  used  is  a  resident  of,  or  located  in,  the  District 
of  Columbia;  or 

(2)  Any  part  of  the  offense  takes  place  in  the  District  of  Columbia. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  127f,  as  added  Mar.  27,  2004,  D.C.  Law 
15-106,  §  2(c),  50  DCR  9809;  Dec.  10,  2009,  D.C.  Law  18-88,  §  214(1),  56  DCR 
7413.) 


Effect  of  amendments.  —  D  C.  Law  18-88, 
in  par.  (1),  substituted  "resident  of,  or  located 
in,"  for  "resident  of". 

Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  2(c)  of  Identity  Thief 
Congressional  Review  Emergency  Amendment 
Act  of  2004  (D.C.  Act  15-388,  March  18,  2004, 
51  DCR  3382). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  102(k)  of  Crime  Bill  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-129,  June 
29,  2009,  56  DCR  5495). 

For  temporary  (90  day)  amendment  of  sec- 


tion, see  §  214(1)  of  Omnibus  Public  Safety  and 
Justice  Emergency  Amendment  Act  of  2009 
(D.C.  Act  18-181,  August  6,  2009,  56  DCR 
6903). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  214(1)  of  Omnibus  Public  Safety  and 
Justice  Congressional  Review  Emergency 
Amendment  Act  of  2009  (D.C.  Act  18-227,  Oc- 
tober 21,  2009,  56  DCR  8668). 

Legislative  history  of  Law  15-106.  —  For 
Law  15-106,  see  notes  following  §  22-3227.01. 

Legislative  history  of  Law  18-88.  —  For 
Law  18-88,  see  notes  following  §  22-404. 


§  22-3227.07.  Limitations. 


Obtaining,  creating,  possessing,  and  using  a  person's  personal  identifying 
information  in  violation  of  this  subchapter  shall  constitute  a  single  scheme  or 
course  of  conduct,  and  the  applicable  period  of  limitation  under  §  23-113  shall 
not  begin  to  run  until  after  the  scheme  or  course  of  conduct  has  been  completed 
or  terminated. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  127g,  as  added  Mar.  27,  2004,  D.C.  Law 
15-106,  §  2(c),  50  DCR  9809.) 


Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  2(c)  of  Identity  Thief 
Congressional  Review  Emergency  Amendment 
Act  of  2004  (D.C.  Act  15-388,  March  18,  2004, 
51  DCR  3382). 


Legislative  history  of  Law  15-106.  —  For 

Law  15-106,  see  notes  following  §  22-3227.01. 


§  22-3227.08.  Police  reports. 


The  Metropolitan  Police  Department  shall  make  a  report  of  each  complaint 
of  identity  theft  and  provide  the  complainant  with  a  copy  of  the  report. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  127h,  as  added  Mar.  27,  2004,  D.C.  Law 
15-106,  §  2(c),  50  DCR  9809.) 


Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  2(c)  of  Identity  Thief 
Congressional  Review  Emergency  Amendment 
Act  of  2004  (D.C.  Act  15-388,  March  18,  2004, 
51  DCR  3382). 


Legislative  history  of  Law  15-106.  —  For 

Law  15-106,  see  notes  following  §  22-3227.01. 
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Subchapter  IV.  Stolen  Property. 

§  22-3231.  Trafficking  in  stolen  property. 

(a)  For  the  purposes  of  this  section,  the  term  "traffics"  means: 

(1)  To  sell,  pledge,  transfer,  distribute,  dispense,  or  otherwise  dispose  of 
property  to  another  person  as  consideration  for  anything  of  value;  or 

(2)  To  buy,  receive,  possess,  or  obtain  control  of  property  with  intent  to  do 
any  of  the  acts  set  forth  in  paragraph  (1)  of  this  subsection. 

(b)  A  person  commits  the  offense  of  trafficking  in  stolen  property  if,  on  2  or 
more  separate  occasions,  that  person  traffics  in  stolen  property,  knowing  or 
having  reason  to  believe  that  the  property  has  been  stolen. 

(c)  It  shall  not  be  a  defense  to  a  prosecution  under  this  section,  alone  or  in 
conjunction  with  §  22-1803,  that  the  property  was  not  in  fact  stolen,  if  the 
accused  engages  in  conduct  which  would  constitute  the  crime  if  the  attendant 
circumstances  were  as  the  accused  believed  them  to  be. 

(d)  Any  person  convicted  of  trafficking  in  stolen  property  shall  be  fined  not 
more  than  $10,000  or  imprisoned  for  not  more  than  10  years,  or  both. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  131,  29  DCR  3976;  Apr.  20,  2012,  D.C.  Law 
19-120,  §  101(b),  58  DCR  11235.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3831. 

Effect  of  amendments.  —  D.C.  Law  19- 
120,  in  subsec.  (c),  substituted  "section,  alone  or 
in  conjunction  with  §  22-1803,"  for  "section". 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  101(b)  of 
Receiving  Stolen  Property  and  Public  Safety 
Amendments  Emergency  Amendment  Act  of 
2011  (D.C.  Act  19-261,  December  21,  2011,  58 
DCR  11232). 

For  temporary  (90  day)  amendment  of  sec- 


tion, see  §  101(b)  of  Receiving  Stolen  Property 
and  Public  Safety  Amendments  Congressional 
Review  Emergency  Amendment  Act  of  2012 
(D.C.  Act  19-326,  March  19,  2012,  59  DCR 
2384). 

Legislative  history  of  Law  4-164.  —  For 

legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3201. 

Legislative  history  of  Law  19-120.  —  For 

history  of  Law  19-120,  see  notes  under  §  22- 
2701. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 

Arrest. 

Instructions. 

Validity 

Admissibility  of  evidence. 

Defendant's  income  tax  returns,  purportedly 
showing  his  grocery  store  to  be  in  good  financial 
condition  and  thus  reducing  his  motive  to  traf- 
fic in  stolen  property  for  profit,  were  properly 
excluded  in  prosecution  for  that  offense.  D.C. 
Code  1981,  §  22-3831.  German  v.  United 
States,  525  A.2d  596,  1987  D.C.  App.  LEXIS 
353  (1987),  writ  of  certiorari  denied  by  484  U.S. 
944,  108  S.  Ct.  331,  98  L.  Ed.  2d  358,  1987  U.S. 
LEXIS  4655,  56  U.S.L.W.  3338  (1987). 

Arrest. 

Where  jewelry  had  been  taken  from  scene  of 


murder  and  officers  were  informed  that  a  man 
was  selling  some  jewelry  on  a  street,  they  had 
right  and  duty  to  approach,  confront  and  inter- 
rogate him  though  they  had  no  warrant.  D.C. 
Code  1951,  §  22-2201.  Lee  v.  U.S.,  221  F.2d  29, 
1954  U.S.  App.  LEXIS  3315  (C.A.D.C.  1954). 

Instructions. 

Trial  court  adequately  instructed  jury  on 
specific  intent  required  for  receiving  stolen 
property  where  court  gave  standard  instruction 
on  specific  intent,  but  replaced  "intending  with 
bad  purpose  either  to  disobey  or  disregard  the 
law"  with  "intending  to  disobey  or  in  conscious 
disregard  of  the  law"  and,  additionally,  quoted 
intent  language  of  governing  statute.  D.C.  Code 
1981,  §  22-3832.  DiGiovanni  v.  United  States, 
580  A.2d  123,  1990  D.C.  App.  LEXIS  242 
(1990). 
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Validity. 

Criminal  defendant  charged  with  trafficking 
in  stolen  property  had  no  standing  to  assert 
rights  and  interests  of  third  parties  through 
overbreadth  and  vagueness  challenges  to  stat- 
ute under  which  he  was  charged,  which  did  not 
implicate  any  First  Amendment  concerns.  D.C. 
Code  1981,  §  22-3831;  U.S.  Const.Amend.  1. 
German  v.  United  States,  525  A.2d  596,  1987 
D.C.  App.  LEXIS  353  (1987),  writ  of  certiorari 
denied  by  484  U.S.  944, 108  S.  Ct.  331,  98  L.  Ed. 
2d  358,  1987  U.S.  LEXIS  4655,  56  U.S.L.W. 
3338  (1987). 


As  applied  to  grocery  store  owner  accused  of 
purchasing  food  stamps  and  purportedly  stolen 
property  from  undercover  police  officer,  statute 
prohibiting  trafficking  in  stolen  property  was 
not  constitutionally  vague  or  overbroad;  those 
activities  fell  squarely  and  unambiguously 
within  statute's  terms.  D.C.  Code  1981,  §  22- 
3831(b).  German  v.  United  States,  525  A.2d 
596,  1987  D.C.  App.  LEXIS  353  (1987),  writ  of 
certiorari  denied  by  484  U.S.  944,  108  S.  Ct. 
331,  98  L.  Ed.  2d  358,  1987  U.S.  LEXIS  4655, 
56  U.S.L.W.  3338  (1987). 


§  22-3232.  Receiving  stolen  property. 

(a)  A  person  commits  the  offense  of  receiving  stolen  property  if  that  person 
buys,  receives,  possesses,  or  obtains  control  of  stolen  property,  knowing  or 
having  reason  to  believe  that  the  property  was  stolen. 

(b)  It  shall  not  be  a  defense  to  a  prosecution  under  this  section,  alone  or  in 
conjunction  with  §  22-1803,  that  the  property  was  not  in  fact  stolen,  if  the 
accused  engages  in  conduct  which  would  constitute  the  crime  if  the  attendant 
circumstances  were  as  the  accused  believed  them  to  be. 

(c)  (1)  Any  person  convicted  of  receiving  stolen  property  shall  be  fined  not 
more  than  $5,000  or  imprisoned  not  more  than  7  years,  or  both,  if  the  value  of 
the  stolen  property  is  $1,000  or  more. 

(2)  Any  person  convicted  of  receiving  stolen  property  shall  be  fined  not 
more  than  $1,000  or  imprisoned  not  more  than  180  days,  or  both,  if  the  stolen 
property  has  some  value. 

(d)  For  the  purposes  of  this  section,  the  term  "stolen  property"  includes 
property  that  is  not  in  fact  stolen  if  the  person  who  buys,  receives,  possesses, 
or  obtains  control  of  the  property  had  reason  to  believe  that  the  property  was 
stolen. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  132,  29  DCR  3976;  Aug.  20,  1994,  D.C.  Law 
10-151,  §  113(f),  41  DCR  2608;  June  3,  2011,  D.C.  Law  18-377,  §  12(e),  58  DCR 
1174;  Apr.  20,  2012,  D.C.  Law  19-120,  §  101(c),  58  DCR  11235.) 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3832. 

Effect  of  amendments.  —  D.C.  Law  18- 

377,  in  subsec.  (c)(1),  substituted  "$1,000"  for 
"$250";  and,  in  subsec.  (c)(2),  substituted  "if  the 
stolen  property  has  some  value"  for  "if  the  value 
of  the  stolen  property  is  less  than  $250". 

D.C.  Law  19-120,  in  subsec.  (a),  substituted 
"stolen"  for  "stolen,  with  intent  to  deprive  an- 
other of  the  right  to  the  property  or  a  loenefit  of 
the  property";  in  subsec.  (b),  substituted  "under 
this  section,  alone  or  in  conjunction  with  §  22- 
1803,"  for  "for  an  attempt  to  commit  the  offense 
described  in  this  section";  and  added  subsec. 
(d). 

Emergency  legislation.  —  For  temporary 


amendment  of  section,  see  §  113(f)  of  the  Om- 
nibus Criminal  Justice  Reform  Emergency 
Amendment  Act  of  1994  (D.C.  Act  10-255,  June 
22,  1994,  41  DCR  4286). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  512(e)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Emergency  Amendment  Act 
of  2010  (D.C.  Act  18-693,  January  18,  2011,  58 
DCR  640). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  512(e)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 
19-45,  April  20,  2011,  58  DCR  3701). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  101(c)  of  Receiving  Stolen  Property 


1066 


Theft,  Fraud,  Stolen  Property,  etc. 


§  22-3232 


and  Public  Safety  Amendments  Emergency 
Amendment  Act  of  2011  (D.C.  Act  19-261,  De- 
cember 21,  2011,  58  DCR  11232). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  101(c)  of  Receiving  Stolen  Property 
and  Public  Safety  Amendments  Congressional 
Review  Emergency  Amendment  Act  of  2012 
(D.C.  Act  19-326,  March  19,  2012,  59  DCR 
2384). 

Legislative  history  of  Law  4-164.  —  For 

legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3201. 


Legislative  history  of  Law  10-151.  —  For 

legislative  history  of  D.C.  Law  10-151,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3212. 

Legislative  history  of  Law  18-377.  —  For 

history  of  Law  18-377,  see  notes  under  §  22- 
303. 

Legislative  history  of  Law  19-120.  —  For 

history  of  Law  19-120,  see  notes  under  §  22- 
2701. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Arguments  and  conduct  of  counsel. 
Indictment  and  information. 
Instructions. 

Nature  and  elements  of  offense. 
Persons  liable. 

Presumptions  and  burden  of  proof. 
Questions  of  law  and  fact. 
Review. 

Sentence  and  punishment. 
Verdict. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Defendant  failed  to  establish  that  witness's 
testimony  during  trial  for  receiving  stolen  prop- 
erty and  unauthorized  use  of  a  vehicle,  specifi- 
cally that  her  father  was  the  registered  owner 
of  the  stolen  car,  constituted  inadmissible  hear- 
say; defendant's  hearsay  challenge  was  based 
entirely  on  speculation  and  conjecture. 
Zacarias  v.  United  States,  884  A.2d  83,  2005 
D.C.  App.  LEXIS  502  (2005). 

Market  value  of  a  chattel  may  be  established 
by  testimony  of  its  nonexpert  owner,  in  prose- 
cution for  felony  charge  of  receiving  stolen 
property  D.C.  Code  1981,  §  22-3832(a),  (c)(1). 
Terrell  v.  United  States,  721  A.2d  957,  1998 
D.C.  App.  LEXIS  225  (1998). 

Victim's  testimony  describing  articles  stolen 
from  his  vehicle  was  relevant  in  prosecution  for 
receiving  stolen  property  to  explain  circum- 
stance surrounding  charged  offense  and  was 
not  unduly  prejudicial,  although  defendant  was 
not  charged  with  theft  of  either  vehicle  or  its 
contents;  victim's  reference  to  stolen  articles 
was  limited,  and  defendant's  exculpatory  state- 
ments suggested  that  he  at  least  helped  accom- 
plice steal  vehicle.  D.C.  Code  1981,  §  22-3832. 
Morrison  v.  United  States,  547  A.2d  996,  1988 
D.C.  App.  LEXIS  174  (1988). 

Arguments  and  conduct  of  counsel. 

Counsel's  continued  refusal  to  participate  in 
first  day  of  trial  on  charges  of  unauthorized  use 


of  vehicle  and  receiving  stolen  property  after 
request  for  continuance  was  denied  warranted 
presumption  that  juvenile  was  deprived  of  due 
process  and  statutory  right  to  counsel  that  was 
not  rebutted  by  trial  court's  attempts  on  second 
day  of  trial  to  remedy  situation;  counsel's  re- 
fusal to  participate  resulted  in  admission  of 
evidence  and  of  juvenile's  statement  to  police 
without  objection  and  no  cross-examination  of 
State's  witnesses,  trooper  who  identified  juve- 
nile as  one  of  passengers  in  vehicle  was  not 
recalled,  and  there  was  no  explanation  as  to 
why  counsel  did  not  recall  him.  In  re  R.K.S., 
905  A.2d  201,  2006  D.C.  App.  LEXIS  443 
(2006). 

In  prosecution  for  receiving  stolen  property, 
counsel  was  not  ineffective  in  not  using  prison- 
er's property  receipt  to  impeach  arresting  offi- 
cer's testimony  that  he  found  defendant's 
house  keys  in  stolen  car's  ignition,  which  state 
argued  implied  guilty  knowledge;  officer  did  not 
prepare  receipt  and  it  did  not  refute  his  testi- 
mony Leftridge  v.  United  States,  780  A.2d  266, 
2001  D.C.  App.  LEXIS  199  (2001). 

In  prosecution  for  receiving  stolen  property, 
counsel  was  not  ineffective  in  eliciting  and 
emphasizing  testimony  that  arresting  officer 
gave  defendant  keys  that  were  removed  from 
the  stolen  car;  state  argued  that  keys  were 
house  keys  and  defendant's  placing  them  in  the 
car's  ignition  was  an  act  of  deception  proving 
guilty  knowledge,  which  counsel  attempted  to 
discredit  by  arguing  that  officer's  returning 
keys  implied  they  were  never  in  ignition,  as 
they  would  have  been  seized  as  proof.  Leftridge 
V.  United  States,  780  A.2d  266,  2001  D.C.  App. 
LEXIS  199  (2001). 

Defendant  was  not  denied  due  process  in 
receiving  stolen  property  trial  when  the  prose- 
cutor did  not  correct  arresting  officer's  testi- 
mony that  he  gave  defendant's  house  keys, 
which  were  found  in  stolen  car's  ignition,  back 
to  defendant;  officer  responded  to  a  leading 
question  from  defense  counsel,  and  prosecutor 
had  no  duty  to  amplify  testimony  that  was 
arguably  incomplete,  but  not  false  or  materially 
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misleading.  Leftridge  v.  United  States,  780 
A.2d  266,  2001  D.C.  App.  LEXIS  199  (2001). 

Prosecutor's  rebuttal  summation  in  prosecu- 
tion for  receiving  stolen  property,  in  which  he 
argued  that  defendant  stole  vehicle  and  picked 
up  a  passenger  later  for  a  joyride,  was  improp- 
erly based  on  facts  not  in  evidence,  but  did  not 
result  in  substantial  prejudice  to  defendant; 
defendant's  own  admission  established  that  he 
at  least  helped  accomplice  start  vehicle,  and, 
given  other  evidence  and  permissible  infer- 
ences from  it,  jury  could  have  inferred  that 
accomplice  and  defendant  together  stole  it  from 
parking  lot.  D.C.  Code  1981,§  22-3832.  Morri- 
son V.  United  States,  547  A.2d  996,  1988  D.C. 
App.  LEXIS  174  (1988). 

Indictment  and  information. 

Defendant,  who  was  convicted  of  receiving 
stolen  property  and  unauthorized  use  of  a  ve- 
hicle, failed  to  establish  that  he  was  prejudiced 
by  variance  between  indictment  and  evidence 
at  trial  regarding  owner  of  the  stolen  vehicle; 
defendant's  defense  that  he  did  not  know  the 
car  was  stolen  was  unaffected  by  the  variance. 
Zacarias  v.  United  States,  884  A.2d  83,  2005 
D.C.  App.  LEXIS  502  (2005). 

Evidence  at  trial  for  receiving  stolen  property 
and  unauthorized  use  of  a  vehicle,  showing  that 
the  owner  of  the  stolen  car  was  someone  other 
than  the  person  named  in  the  indictment,  was 
merely  a  variance,  and  not  a  constructive 
amendment;  government's  evidence  did  not 
prove  a  "complex  of  facts"  that  was  "distinctly 
different"  from  the  facts  alleged  by  the  grand 
jury.  Zacarias  v  United  States,  884  A.2d  83, 
2005  D.C.  App.  LEXIS  502  (2005). 

Instructions. 

In  prosecution  for  housebreaking  and  grand 
larceny,  trial  court  committed  no  reversible 
error  in  charging  that  if  defendant's  possession 
of  recently  stolen  property  was  not  accounted 
for  in  that  satisfactory,  straightforward  and 
truthful  way  that  would  stamp  it  as  an  honest 
accounting,  then  such  possession  would  be  a 
foundation  for  a  presumption  of  guilt  against 
the  possessor,  even  though  trial  court  could 
have  chosen  more  exact  language  in  its  attempt 
to  express  limited  character  of  presumption  to 
which  it  was  referring.  D.C.  Code  1940,  §§  22- 
1801,  22-2201.  Wright  v.  U.S.,  189  F.2d  699, 
1951  U.S.  App.  LEXIS  3219  (C.A.D.C.  1951). 

Trial  court  need  not  specifically  instruct  jury 
that  element  of  statute  prohibiting  receiving 
stolen  property  is  "intent  to  defraud,"  as  intent 
required  by  statute,  i.e.,  "intent  to  deprive 
another  of  the  right  to  their  property  or  a 
benefit  of  the  property,"  is  not  materially  differ- 
ent from  "intent  to  defraud"  required  by  former 
statute  prohibiting  receiving  stolen  property. 
D.C.  Code  1981,  §  22-2205  (repealed);  §  22- 


3832.  DiGiovanni  v.  United  States,  580  A.2d 
123,  1990  D.C.  App.  LEXIS  242  (1990). 

To  properly  instruct  jury  on  intent  required 
for  conviction  of  receiving  stolen  property,  trial 
court  may  either  use  appropriate  standard  jury 
instruction  on  specific  intent  or,  where  statute 
itself  sets  out  specific  intent,  court  may  substi- 
tute statutory  language.  D.C.  Code  1981,  §  22- 
3832.  DiGiovanni  v.  United  States,  580  A.2d 
123,  1990  D.C.  App.  LEXIS  242  (1990). 

Trial  court  adequately  instructed  jury  on 
specific  intent  required  for  receiving  stolen 
property  where  court  gave  standard  instruction 
on  specific  intent,  but  replaced  "intending  with 
bad  purpose  either  to  disobey  or  disregard  the 
law"  with  "intending  to  disobey  or  in  conscious 
disregard  of  the  law"  and,  additionally,  quoted 
intent  language  of  governing  statute.  D.C.  Code 
1981,  §  22-3832.  DiGiovanni  v.  United  States, 
580  A.2d  123,  1990  D.C.  App.  LEXIS  242 
(1990). 

In  prosecution  where  the  same  evidence,  that 
is,  unexplained  possession  of  recently  stolen 
goods,  tended  to  support  all  counts  charging 
second-degree  burglary,  grand  larceny  and  re- 
ceiving stolen  property,  failure  to  instruct  that 
jury  could  not  find  defendants  guilty  of  receiv- 
ing stolen  property  if  it  also  found  them  guilty 
of  burglary  or  larceny  was  error  requiring  re- 
versal and  new  trial.  D.C.  Code  §§  22-1801(b), 
22-2201,  22-2205.  Franklin  v.  United  States, 
382  A.2d  20,  1978  D.C.  App.  LEXIS  410  (1978). 

Nature  and  elements  of  offense. 

In  prosecution  of  defendants  for  felony  re- 
ceipt of  stolen  property,  government  had  to 
prove  only  that  the  stolen  minivan  had  a  value 
of  at  least  $250  at  the  time  defendants  received 
it;  the  absolute  value  of  the  stolen  minivan  was 
not  an  issue.  Banks  v.  United  States,  902  A.2d 
817,  2006  D.C.  App.  LEXIS  413  (2006). 

An  element  of  the  offense  of  receiving  stolen 
property  is  that  at  the  time  the  defendant 
received,  possessed  or  obtained  control  over  the 
property,  he  knew  or  had  reason  to  believe  that 
the  property  was  stolen.  Leftridge  v.  United 
States,  780  A.2d  266,  2001  D.C.  App.  LEXIS 
199  (2001). 

Government  must  produce  sufficient  evi- 
dence of  "value,"  as  element  of  felony  charge  of 
receiving  stolen  property,  to  eliminate  possibil- 
ity that  jury's  verdict  is  being  based  on  surmise 
or  conjecture.  D.C.  Code  1981,  §  22-3832(c)(l). 
Curtis  V.  United  States,  611  A.2d  51,  1992  D.C. 
App.  LEXIS  187  (1992). 

Defendant  can  properly  be  convicted  of  both 
unauthorized  use  of  vehicle  (UUV)  and  receiv- 
ing stolen  property  (RSP)  arising  out  of  same 
act  or  course  of  conduct,  even  though  State  is 
statutorily  precluded  from  consecutively  sen- 
tencing a  defendant  upon  convictions  for  RSP 
and  UUV  arising  out  of  same  act  or  course  of 
conduct.  D.C.  Code  1981,  §§  22-3803,  22-3815, 
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22-3832,  23-112;  U.S.  Const.Amend.  5.  Byrd  v. 
United  States,  598  A.2d  386,  1991  D.C.  App. 
LEXIS  283  (1991). 

Defendant  could  not  be  convicted  of  both 
receiving  stolen  property  and  unauthorized  use 
of  motor  vehicle,  as  unauthorized  use  merged 
with  offense  of  receiving  stolen  property.  D.C. 
Code  1981,  §§  22-3832(a),  (c)(1),  22-3851.  Al- 
ston v.  United  States,  552  A.2d  526,  1989  D.C. 
App.  LEXIS  4  (1989). 

Because  receiving  stolen  property  is  lesser 
included  offense  of  theft,  defendant  cannot  be 
convicted  of  both  theft  and  receipt  of  stolen 
goods  with  respect  to  same  property.  D.C.  Code 
1981,  §§  22-3811,  22-3812(a,  b),  22-3832(a), 
(c)(2).  Roberts  v.  United  States,  508  A.2d  110, 
1986  D.C.  App.  LEXIS  318  (1986). 

Persons  liable. 

Conviction  of  principal  on  charges  covering 
episodes  of  receiving  stolen  property,  in  which 
defendant  participated,  was  not  a  prerequisite 
to  defendant's  conviction  of  aiding  and  abet- 
ting. D.C.  Code  1981,  §§  22-105,  22-3832(a), 
(c)(1).  United  States  v.  Richardson,  817  F.2d 
886,  1987  U.S.  App.  LEXIS  5606  (C.A.D.C. 
1987). 

Conviction  as  an  aider  and  abettor  in  receiv- 
ing stolen  property  was  not  invalid  for  failure  of 
evidence  to  support  conviction  of  principal;  tes- 
timony of  codefendant  plus  corroborative  evi- 
dence gave  cause  for  jury  to  infer  that  codefen- 
dant was  guilty  as  a  principal  in  crime  for 
which  defendant  was  convicted  as  an  aider  and 
abettor.  D.C.  Code  1981,  §§  22-105,  22-3832(a), 
(c)(1).  United  States  v.  Richardson,  817  F.2d 
886,  1987  U.S.  App.  LEXIS  5606  (C.A.D.C. 
1987). 

Presumptions  and  burden  of  proof. 

There  was  evidence  from  which  a  jury,  with- 
out speculating,  could  have  found  that  the 
government  did  not  meet  its  burden  of  proving 
the  $250  value  necessary  to  convict  defendant 
of  felony  receipt  of  stolen  property,  and  as  such, 
defendant  was  entitled  to  instruction  on  the 
lesser-included  offense  of  misdemeanor  receipt 
of  stolen  property;  there  was  evidence  that  a 
used  car  of  unknown  date  of  manufacture  had 
experienced  damage  amounting  to  three- 
fourths  of  its  $4000  purchase-price  before  de- 
fendant "received"  it  and  that  the  insurance 
appraisal  had  concluded  that  vehicle  was  not 
worth  the  cost  of  repairing.  Banks  v.  United 
States,  902  A.2d  817,  2006  D.C.  App.  LEXIS 
413  (2006). 

In  both  unauthorized  use  of  a  vehicle  and 
receiving  stolen  property  cases,  there  is  no 
requirement  that  the  government  prove  the 
actual  name  of  the  owner,  because  that  is  not 
an  essential  element  of  the  offense.  Zacarias  v. 
United  States,  884  A.2d  83,  2005  D.C.  App. 
LEXIS  502  (2005). 


To  prove  a  receiving  stolen  property  charge, 
the  government  must  show  that  property  of 
value  was  received  by  the  defendant  with  an 
intent  to  defraud  and  with  knowledge  or  reason 
to  believe  that  the  property  was  stolen. 
Zacarias  v.  United  States,  884  A.2d  83,  2005 
D.C.  App.  LEXIS  502  (2005). 

In  a  prosecution  for  receiving  stolen  property 
in  which  possession  is  not  satisfactorily  ex- 
plained, the  requisite  state  of  mind  may  be 
inferred  just  from  the  fact  that  the  property 
was  stolen  recently.  Leftridge  v.  United  States, 
780  A.2d  266,  2001  D.C.  App.  LEXIS  199 
(2001). 

In  order  to  convict  defendant  of  receiving 
stolen  property,  the  government  had  to  prove 
that:  (1)  the  property  in  question  was  stolen  by 
someone;  (2)  defendant  received,  possessed  or 
obtained  control  of  the  property  in  question;  (3) 
at  the  time  defendant  received,  possessed  or 
obtained  control  over  the  property,  he  knew  or 
had  reason  to  believe  that  the  property  was 
stolen;  (4)  at  the  time  defendant  so  acted,  he 
had  the  intent  to  deprive  another  of  the  right  to 
the  property  or  to  a  benefit  of  the  property;  (5) 
at  the  time  defendant  acted,  he  intended  to 
disobey  the  law  or  acted  in  conscious  disregard 
of  the  law;  and  (6)  the  property  had  a  value  of 
$250  or  more.  Moore  v.  United  States,  757  A.2d 
78,  2000  D.C.  App.  LEXIS  188  (2000). 

Value,  as  an  element  of  a  felony  charge  of 
receiving  stolen  property,  must  be  proved  with 
precision.  D.C.  Code  1981,  §  22-3832(a),  (c)(1). 
Terrell  v.  United  States,  721  A.2d  957,  1998 
D.C.  App.  LEXIS  225  (1998). 

To  prove  value  as  an  element  of  a  felony 
charge  of  receiving  stolen  property,  government 
must  introduce  evidence  of  value  sufficient  to 
eliminate  possibility  that  jury's  verdict  was 
based  on  surmise  or  conjecture  about  value  of 
property  D.C.  Code  1981,  §  22-3832(a),  (c)(1). 
Terrell  v.  United  States,  721  A.2d  957,  1998 
D.C.  App.  LEXIS  225  (1998). 

In  prosecutions  for  receiving  stolen  property, 
government  must  prove  that  a  stolen  item  of 
value  was  received  by  defendant  with  intent  to 
defraud  while  defendant  knew  or  had  reason  to 
know  that  the  item  was  stolen.  D.C.  Code  1981, 
§  22-2205.  Blackledge  v.  United  States,  447 
A.2d  46,  1982  D.C.  App.  LEXIS  381  (1982). 

Charge  of  receiving  stolen  property  requires 
proof  that  the  property  was  received,  that  at 
the  time  of  its  receipt  it  was  stolen,  that  the 
individual  receiving  the  property  had  guilty 
knowledge  that  it  was  stolen,  that  he  had  a 
fraudulent  intent  in  receiving  the  property,  and 
that  the  property  had  some  real  value  to  the 
owner.  D.C.  Code  1973,  §  22-2205.  In  re  S.,  434 
A.2d  461,  1981  D.C.  App.  LEXIS  340  (1981). 

Questions  of  law  and  fact. 

Defendant's  motion  for  judgment  of  acquittal 
on  charge  of  receiving  stolen  property,  viz.. 
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motorcycle  license  plates,  should  have  be'en 
granted,  where  the  government  established 
only  that  defendant  was  in  possession  of  tags 
reported  as  stolen,  where  at  no  point  did  the 
government  attempt  to  link  defendant  to  the 
particular  tags  missing  from  complainant's  mo- 
torbike, and  where  the  government  did  not 
introduce  evidence  as  to  the  value  of  the  tags  or 
that  they  were  current.  D.C.  Code  1973,  §  22- 
2205.  In  re  S.,  434  A.2d  461,  1981  D.C.  App. 
LEXIS  340  (1981). 

Review. 

Because  it  was  impossible  to  determine  from 
the  record  whether  defendant's  convictions  for 
theft  of  personal  property  and  receiving  stolen 
property  were  duplicative,  remand  was  neces- 
sary for  clarification,  and  resentencing,  if  nec- 
essary. D.C.  Code  1981,  §§  22-3811,  22-3812(a, 
b),  22-3832(a),  (c)(2).  Roberts  v  United  States, 
508  A.2d  110, 1986  D.C.  App.  LEXIS  318  (1986). 

Sentence  and  punishment. 

Convictions  of  second  defendant  for  burglary 
and  grand  larceny  were  mutually  exclusive 
with  conviction  for  receiving  stolen  property 
and  bringing  it  into  the  District  of  Columbia, 
and  vacating  the  burglary  and  larceny  convic- 
tions which  carried  longer  sentences  cured  any 
prejudice  which  resulted  from  the  failure  to 
properly  instruct.  D.C.  Code  §§  22-108,  22- 
1801,  22-2201.  United  States  v  Lemonakis,  485 
F.2d  941,  1973  U.S.  App.  LEXIS  9078  (C.A.D.C. 
1973),  writ  of  certiorari  denied  by  415  U.S.  989, 
94  S.  Ct.  1586,  94  S.  Ct.  1587,  39  L.  Ed.  2d  885, 
1974  U.S.  LEXIS  757  (1974). 

Convictions  for  unauthorized  use  of  a  vehicle 
(UUV)  and  receiving  stolen  property  (RSP), 
which  arose  from  the  taking  of  victim's  vehicle, 
did  not  merge  under  double  jeopardy  prohibi- 
tion against  multiple  punishments  for  the  same 
offense;  each  offense  contained  an  element  that 
the  other  did  not.  Sutton  v.  United  States,  988 
A.2d  478,  2010  D.C.  App.  LEXIS  28  (2010). 

Defendant's  nationality  and  his  status  as  an 
illegal  alien  were  not  impermissibly  considered 
as  a  basis  for  enhancing  defendant's  sentence 
on  his  guilty  pleas  to  credit  card  fraud,  receiv- 
ing stolen  property,  and  one  count  of  failure  to 
appear  in  court;  court  imposed  a  heavy  sen- 
tence not  because  of  defendant's  ethnicity  or 
alien  status,  but  because  of  his  unlawful  con- 
duct, particularly  his  conduct  in  the  five  and 
one-half  years  since  he  entered  his  guilty  pleas, 
his  flight  from  justice,  and  his  refusal  to  accept 
responsibility  for  his  actions.  Yemson  v.  United 
States,  764  A.2d  816,  2001  D.C.  App.  LEXIS  3 
(2001). 

Issue  as  to  whether  sentencing  court  imper- 
missibly considered  defendant's  national  origin 
and  his  status  as  an  illegal  alien  when  impos- 
ing an  enhanced  sentence  on  his  guilty  pleas  to 
credit  card  fraud,  receiving  stolen  property,  and 


one  count  of  failure  to  appear  in  court  would  be 
reviewed  for  plain  error,  where  defendant  made 
assertion  for  first  time  on  appeal  and  said 
nothing  about  such  issue  before  the  trial  court. 
Yemson  v  United  States,  764  A.2d  816,  2001 
D.C.  App.  LEXIS  3  (2001). 

Sentencing  court  did  not  exceed  its  authority 
by  telling  prosecutor  to  take  all  necessary  steps 
to  effect  defendant's  deportation  after  he  had 
served  his  sentence  on  his  guilty  pleas  to  credit 
card  fraud,  receiving  stolen  property,  and  one 
count  of  failure  to  appear  in  court;  the  court 
simply  reminded  prosecutor  of  an  obligation 
that  he  already  knew  about,  it  was  not  an 
"order"  from  the  court  to  assure  his  deporta- 
tion, it  was  not  part  of  his  sentence,  and  it 
appeared  that  the  Immigration  and  Natural- 
ization Service  (INS)  had  already  lodged  a 
detainer  against  defendant  before  he  was  sen- 
tenced. Yemson  v  United  States,  764  A.2d  816, 
2001  D.C.  App.  LEXIS  3  (2001). 

Sentence  imposed  upon  probationer  under 
the  Narcotics  Addiction  Rehabilitation  Act  for 
revocation  of  probation  following  conviction  for 
receiving  property  stolen  from  the  District  of 
Columbia,  namely,  for  "20  to  60  months,"  could 
not  stand  because  the  court  had  no  discretion 
under  the  statute  to  establish  a  20-month  min- 
imum sentence,  since  the  statute  requires  an 
indeterminate  sentence  limited  only  by  a  pre- 
scribed minimum  of  six  months  of  treatment; 
therefore,  court  could  have  imposed  only  an 
indeterminate  sentence  not  to  exceed  five 
years.  18  U.S.C.  §  4253;  D.C.  Code  1973,  §  22- 
2207.  Mulky  v  United  States,  451  A.2d  855, 
1982  D.C.  App.  LEXIS  449  (1982). 

Verdict. 

Evidence  can  be  sufficient  for  a  reasonable 
jury  to  infer  that  a  defendant  knew  he  had 
possession  of  a  motor  vehicle  under  circum- 
stances which  indicated  that  he  had  not  ac- 
quired possession  with  the  consent  of  the  true 
owner,  and  support  a  conviction  for  unauthor- 
ized use  of  a  motor  vehicle;  yet  based  on  the 
same  evidence,  it  may  be  impermissible  specu- 
lation or  conjecture  on  the  part  of  a  jury  to  infer 
the  defendant  had  the  specific  intent  to  deprive 
the  owner  permanently  of  his  property,  to  sus- 
tain his  conviction  for  receiving  stolen  property. 
United  States  v  Brown,  120  WLR  697  (Super. 
Ct.  1992). 

Weight  and  sufficiency  of  evidence. 

In  prosecution  for  the  grand  larceny  of  an 
automobile  and  unauthorized  use  of  the  vehi- 
cle, there  was  legally  sufficient  evidence  to 
support  defendant's  conviction  on  both  counts, 
including  the  fact  that,  three  weeks  after  the 
automobile's  theft,  it  was  found  in  the  exclusive 
possession  of  defendant.  D.C.  Code  §§  22-2201, 
22-2204.  United  States  v  Weston,  466  R2d  435, 
1972  U.S.  App.  LEXIS  8038  (C.A.D.C.  1972). 
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Exclusive  and  unsatisfactorily  explained  pos- 
session of  property  proven  to  have  been  re- 
cently stolen  permits  an  inference  that  the 
possessor  is  the  thief;  and  where  the  stolen 
property  is  a  motor  vehicle,  that  inference  may 
serve  to  support  convictions  of  grand  larceny 
and  unauthorized  use.  D.C.  Code  §§  22-2201, 
22-2204.  United  States  v.  Weston,  466  F.2d  435, 
1972  U.S.  App.  LEXIS  8038  (C.A.D.C.  1972). 

Offer  of  defendant  to  sell  goods,  his  leading 
prospective  buyers  to  where  they  were  stored, 
and  his  remaining  with  goods  during  an  inter- 
val when  others  had  departed,  was  sufficient 
evidence  to  allow  jury  to  find  that  defendant 
was  in  possession  of  recently  stolen  property 
and  to  infer  larceny  and  housebreaking.  D.C. 
Code  §§  22-1801,  22-2201.  Garris  v.  United 
States,  418  F.2d  467,  1969  U.S.  App.  LEXIS 
12665  (C.A.D.C.  1969). 

Evidence  in  delinquency  proceeding  was  in- 
sufficient to  show  that  juvenile  knew  that  car 
was  stolen  so  as  to  support  his  convictions  for 
unauthorized  use  of  a  motor  vehicle,  receiving 
stolen  property,  and  theft;  juvenile  was  a  back 
seat  passenger  in  car,  and  there  was  no  evi- 
dence that  the  punched  ignition  was  visible  to  a 
person  in  juvenile's  position  in  the  car,  nor  did 
the  government  introduce  evidence  that,  in 
addition  to  having  a  punched  ignition,  the  car 
was  so  badly  damaged  as  to  warrant  inference 
that  juvenile  knew  that  it  was  being  used 
without  the  owner's  consent,  and  there  was  no 
basis  for  attributing  juvenile's  flight  to  con- 
sciousness of  guilt  than  to  a  purpose  consistent 
with  innocence.  In  re  D.P.,  996  A.2d  1286,  2010 
D.C.  App.  LEXIS  278  (2010). 

Evidence  was  sufficient  to  show  that  juvenile 
possessed  stolen  vehicle  for  his  own  benefit,  as 
required  to  support  adjudication  of  delinquency 
for  receiving  stolen  property;  juvenile  stated 
that  he  and  others  had  walked  around  for  hours 
until  his  "buddy  found  a  car,"  stolen  vehicle  was 
used  to  transport  juvenile  and  his  brother  back 
home,  and  juvenile  knew  that  vehicle  had  been 
stolen.  In  re  R.K.S.,  905  A.2d  201,  2006  D.C. 
App.  LEXIS  443  (2006). 

Evidence  in  prosecution  of  defendants  for 
felony  receipt  of  stolen  property  was  sufficient 
to  permit  jury  to  find  beyond  a  reasonable 
doubt  that  the  stolen  minivan  was  worth  at 
least  $250;  jury  could  reasonably  infer  the 
required  value  from  evidence  of  the  vehicle's 
purchase  date  and  the  price  owner  paid  for  it, 
owner  testified  that  he  had  bought  the  vehicle 
approximately  a  month  before  it  was  stolen  for 
$4,000,  and  although  minivan  was  seriously 
damaged  when  defendants  were  found  occupy- 
ing it,  it  remained  somewhat  operable.  Banks  v. 
United  States,  902  A.2d  817,  2006  D.C.  App. 
LEXIS  413  (2006). 

Evidence  was  sufficient  to  support  defen- 
dants' convictions  for  felony  receipt  of  stolen 
property;  although  defendant  contended  that 


minivan  stolen  from  vehicle's  owner  was  not 
the  same  vehicle  recovered,  the  testimony  of 
owner  and  officer  allowed  the  jury  to  find  that 
the  stolen  vehicle  and  the  van  defendants  occu- 
pied were  the  same,  and  defendants'  knowledge 
that  the  van  was  stolen  could  be  inferred  rea- 
sonably from  officer's  testimony  that,  from 
where  he  stood  outside  the  vehicle  on  passenger 
side,  he  could  see  that  ignition  was  punched  or 
missing,  dashboard  was  broken,  and  there  was 
no  key  in  ignition,  even  though  vehicle  was 
running.  Banks  v.  United  States,  902  A.2d  817, 
2006  D.C.  App.  LEXIS  413  (2006). 

Police  officer's  testimony  at  postconviction 
hearing  in  receiving  stolen  property  case,  that 
he  left  defendant's  house  keys  that  he  found  in 
stolen  car's  ignition  on  top  of  car's  hood  and 
that  he  did  not  give  them  to  defendant  or  place 
them  with  defendant's  personal  property,  did 
not  satisfy  requirements  for  new  trial  based  on 
newly  discovered  evidence;  to  extent  officer 
provided  any  additional  information,  it  was  at 
best  merely  cumulative  or  impeaching. 
Leftridge  v.  United  States,  780  A.2d  266,  2001 
D.C.  App.  LEXIS  199  (2001). 

Evidence  was  sufficient  to  allow  inference  of 
intent  required  for  conviction  of  receiving  sto- 
len property;  fact  that  the  key  defendant  used 
to  operate  stolen  car  was  bent  and  did  not 
easily  fit  in  the  ignition  permitted  inference  of 
defendant's  knowledge  that  the  car  in  his  pos- 
session was  stolen,  and  police  officer's  testi- 
mony that  defendant  sped  off"  at  a  high  speed 
when  officer  informed  defendant  that  he  was 
going  to  check  out  the  car  allowed  inference 
that  defendant  knew  the  car  was  stolen  and 
that  he  wished  to  escape  before  officer  could 
investigate,  and  defendant's  volunteered  state- 
ment to  officer  that  the  car  was  a  company  car 
and  was  not  stolen  was  significant  evidence  of 
his  consciousness  of  guilt.  Moore  v.  United 
States,  757  A.2d  78,  2000  D.C.  App.  LEXIS  188 
(2000). 

Victim's  testimony  about  $21,000  price  she 
paid  for  five-year-old  minivan  when  new,  "good 
working"  condition  of  minivan  when  stolen, 
$1700  repair  estimate  revealing  items  of  value 
in  minivan,  and  new  purchaser's  ability  to 
drive  minivan  away  was  sufficient  to  prove  that 
minivan's  value  was  at  least  $250  at  time  of 
offense,  so  as  to  support  convictions  for  first- 
degree  theft,  receiving  stolen  property,  and  de- 
struction of  property  D.C.  Code  1981,  §§  22- 
403,  22-3811,  22-3812(a),  22-3832(a),  (c)(1). 
Terrell  v.  United  States,  721  A.2d  957,  1998 
D.C.  App.  LEXIS  225  (1998). 

Finding  that  property's  value  exceeded  $250 
at  time  of  offense,  thereby  supporting  felony 
conviction  for  receiving  stolen  property,  was 
supported  by  evidence  that  property  was  nearly 
new  four-door  sedan,  fully  operable  and  in  good 
condition  when  recovered  by  police  one  day 
after  theft.  D.C.  Code  1981,§  22-3832(c)(l). 
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Curtis  V.  United  States,  611  A.2d  51,  1992  D.C. 
App.  LEXIS  187  (1992). 

Defendant's  unexplained,  or  unsatisfactorily 
explained,  possession  of  recently  stolen  prop- 
erty (RSP)  may  support  conviction  of  larceny,  or 
RSP.  D.C.  Code  1981,  §§  22-2201,  22-3832. 
Byrd  v.  United  States,  598  A.2d  386,  1991  D.C. 
App.  LEXIS  283  (1991). 

In  prosecution  for  false  pretenses  and  receiv- 


ing stolen  property  arising  from  defendant's 
attempted  use  of  stolen  credit  card,  there  was 
sufficient  proof  to  permit  jury  to  infer  defen- 
dant's guilty  knowledge  that  the  card  was  sto- 
len as  well  as  his  fraudulent  intent  to  use  the 
card.  D.C.  Code  1981,  §§  22-103,  22-1301,  22- 
2205.  Blackledge  v.  United  States,  447  A.2d  46, 
1982  D.C.  App.  LEXIS  381  (1982). 


§  22-3233.  Altering  or  removing  motor  vehicle  identifica- 
tion numbers. 

(a)  It  is  unlawful  for  a  person  to  knowingly  remove,  obliterate,  tamper  with, 
or  alter  any  identification  number  on  a  motor  vehicle  or  a  motor  vehicle  part. 

(b)  (1)  Any  person  who  violates  subsection  (a)  of  this  section  shall  be  guilty 
of  a  misdemeanor  and,  upon  conviction,  shall  be  imprisoned  for  not  more  than 
180  days,  or  fined  not  more  than  $1,000,  or  both. 

(2)  Any  person  who  violates  subsection  (a)  of  this  section  shall  be  guilty  of 
a  felony  if  the  value  of  the  motor  vehicle  or  motor  vehicle  part  is  $1,000  or  more 
and,  upon  conviction,  shall  be  imprisoned  for  not  more  than  5  years,  or  fined 
not  more  than  $5000,  or  both. 

(c)  For  the  purposes  of  this  section,  the  term: 

(1)  "Identification  number"  means  a  number  or  symbol  that  is  originally 
inscribed  or  affixed  by  the  manufacturer  to  a  motor  vehicle  or  motor  vehicle 
part  for  purposes  of  identification. 

(2)  "Motor  vehicle"  means  any  automobile,  self-propelled  mobile  home, 
motorcycle,  motor  scooter,  truck,  truck  tractor,  truck  semi  trailer,  truck  trailer, 
bus,  or  other  vehicle  propelled  by  an  internal-combustion  engine,  electricity,  or 
steam,  including  any  non-operational  vehicle  that  is  being  restored  or  re- 
paired. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  133,  as  added  Apr.  24,  2007,  D.C.  Law  16-306, 
§  217,  53  DCR  8610;  June  3,  2011,  D.C.  Law  18-377,  §  12(f),  58  DCR  1174.) 


Effect  of  amendments.  —  D.C.  Law  18- 

377,  in  subsec.  (b)(2),  substituted  "$1,000"  for 
"$250". 

Emergency  legislation.  —  For  temporary 
(90  day)  addition,  see  §  217  of  Omnibus  Public 
Safety  Emergency  Amendment  Act  of  2006 
(D.C.  Act  16-445,  July  19,  2006,  53  DCR  6443). 

For  temporary  (90  day)  addition,  see  §  217  of 
Omnibus  Public  Safety  Congressional  Review 
Emergency  Amendment  Act  of  2006  (D.C.  Act 

16-  490,  October  18,  2006,  53  DCR  8686). 

For  temporary  (90  day)  addition,  see  §  217  of 
Omnibus  Public  Safety  Congressional  Review 
Emergency  Amendment  Act  of  2007  (D.C.  Act 

17-  10,  January  16,  2007,  54  DCR  1479). 

For  temporary  (90  day)  addition,  see  §  217  of 
Omnibus  Public  Safety  Second  Congressional 


Review  Emergency  Amendment  Act  of  2007 
(D.C.  Act  17-25,  April  19,  2007,  54  DCR  4036). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  512(f)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Emergency  Amendment  Act 
of  2010  (D.C.  Act  18-693,  January  18,  2011,  58 
DCR  640). 

For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  512(f)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 
19-45,  April  20,  2011,  58  DCR  3701). 

Legislative  history  of  Law  16-306.  —  For 
Law  16-306,  see  notes  following  §  22-404. 

Legislative  history  of  Law  18-377.  —  For 
history  of  Law  18-377,  see  notes  under  §  22- 
303. 
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§  22-3234.  Altering  or  removing  bicycle  identification 
numbers. 

(a)  It  is  unlawful  for  a  person  to  knowingly  remove,  obliterate,  tamper  with, 
or  alter  any  identification  number  on  a  bicycle  or  bicycle  part. 

(b)  Any  person  who  violates  subsection  (a)  of  this  section  shall  be  guilty  of  a 
misdemeanor  and,  upon  conviction,  shall  be  imprisoned  for  not  more  than  180 
days,  or  fined  not  more  than  $1,000,  or  both. 

(c)  For  the  purposes  of  this  section,  the  term: 

(1)  "Bicycle"  shall  have  the  same  meaning  as  provided  in  §  50-1609(1). 

(2)  "Identification  number"  shall  have  the  same  meaning  as  provided  in 
§  50-1609(lA). 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  134,  as  added  May  1,  2008,  D.C.  Law  17-149, 
§  3,  55  DCR  1272.) 

Subchapter  V,  Forgery, 

§  22-3241.  Forgery. 

(a)  For  the  purposes  of  this  subchapter,  the  term: 

(1)  "Forged  written  instrument"  means  any  written  instrument  that 
purports  to  be  genuine  but  which  is  not  because  it: 

(A)  Has  been  falsely  made,  altered,  signed,  or  endorsed; 

(B)  Contains  a  false  addition  or  insertion;  or 

(C)  Is  a  combination  of  parts  of  2  or  more  genuine  written  instruments. 

(2)  "Utter"  means  to  issue,  authenticate,  transfer,  publish,  sell,  deliver, 
transmit,  present,  display,  use,  or  certify. 

(3)  "Written  instrument"  includes,  but  is  not  limited  to,  any: 

(A)  Security,  bill  of  lading,  document  of  title,  draft,  check,  certificate  of 
deposit,  and  letter  of  credit,  as  defined  in  Title  28; 

(B)  Stamp,  legal  tender,  or  other  obligation  of  any  domestic  or  foreign 
governmental  entity; 

(C)  Stock  certificate,  money  order,  money  order  blank,  traveler's  check, 
evidence  of  indebtedness,  certificate  of  interest  or  participation  in  any 
profitsharing  agreement,  transferable  share,  investment  contract,  voting  trust 
certificate,  certification  of  interest  in  any  tangible  or  intangible  property,  and 
any  certificate  or  receipt  for  or  warrant  or  right  to  subscribe  to  or  purchase  any 
of  the  foregoing  items; 

(D)  Commercial  paper  or  document,  or  any  other  commercial  instru- 
ment containing  written  or  printed  matter  or  the  equivalent;  or 

(E)  Other  instrument  commonly  known  as  a  security  or  so  defined  by  an 
Act  of  Congress  or  a  provision  of  the  District  of  Columbia  Official  Code. 

(b)  A  person  commits  the  offense  of  forgery  if  that  person  makes,  draws,  or 
utters  a  forged  written  instrument  with  intent  to  defraud  or  injure  another. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  141,  29  DCR  3976.) 
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Cross  references.  —  Credit  card  fraud,  see 
§  22-3223. 

Forgery  of  authorization  for  medical  consent 
for  a  minor  by  an  adult  caregiver,  see  §  16- 
4901. 

Fraud,  see  §  22-3221. 


Prior  Codifications.  —  1981  Ed.,  §  22- 
3841. 

Legislative  history  of  Law  4-164.  —  For 

legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3201. 


CASE  NOTES 


Analysis 

Admissibility  of  evidence. 
Arguments  and  conduct  of  counsel. 
Arrest. 

Attorney  discipline. 
Common  law. 
Defenses. 

Harmless  or  reversible  error. 
Indictment  or  information. 
Instructions. 

Nature  and  elements  of  offense. 
Pleas. 

Presumptions  and  burden  of  proof. 
Purposes  and  legislative  intent. 
Questions  of  law  and  fact. 
Review. 

Search  and  seizure. 
Speedy  trial. 

Weight  and  sufficiency  of  evidence. 

Admissibility  of  evidence. 

Evidence  permitted  jury  to  find  that  defen- 
dant was  knowing  participant  in  unlawful 
scheme  to  obtain  real  property  for  deflated 
price,  supporting  conviction  for  wire  fraud  and 
conspiracy  to  commit  wire  fraud,  even  though 
defendant  was  acquitted  of  charges  under  Dis- 
trict of  Columbia  law  for  fraud,  forgery,  and 
uttering  forged  instrument;  jury  could  conclude 
from  defendant's  connection  to  forged  deed  for 
property,  which  was  filed  by  his  real  estate 
agent  after  owner's  death,  that  he  knowingly 
entered  into  scheme  to  defraud  owner's  heirs, 
particularly  given  check  that  he  wrote  to  agent 
after  she  purportedly  purchased  property,  and 
defendant  falsely  represented  to  executor  for 
owner's  estate  that  he  was  United  States  mar- 
shal and  that  police  were  protecting  property 
on  his  behalf,  suggesting  that  if  property  were 
not  sold  to  his  group,  protection  would  cease, 
property  would  be  ruined,  and  estate  would  be 
liable.  United  States  v.  Brockenborrugh,  575 
F3d  726,  2009  U.S.  App.  LEXIS  17672 
(C.A.D.C.  2009). 

Evidence  that  witness  who  participated  in 
check  forging  scheme  was  aware  of  defendant's 
prior  criminal  record  was  relevant  in  bank 
fraud  prosecution  to  lend  credence  to  witness' 
claim  that  she  feared  for  her  safety  if  she  did 
not  comply  with  defendant's  demands  for  bogus 
checks.  Fed.Rules  Evid.Rules  403,  404(b),  18 
U.S.C.  United  States  v.  Miller,  895  F.2d  1431, 
1990  U.S.  App.  LEXIS  1572  (C.A.D.C.  1990), 


writ  of  certiorari  denied  by  498  U.S.  825,  111  S. 
Ct.  79, 112  L.  Ed.  2d  52, 1990  U.S.  LEXIS  4059, 
59  U.S.L.W.  3245  (1990). 

Evidence  that  witness  was  aware  of  defen- 
dant's criminal  record  when  she  agreed  to  cash 
forged  check  on  defendant's  behalf  was  inad- 
missible in  bank  fraud  prosecution  to  explain 
witness'  motivation  in  agreeing  to  cash  check, 
where  witness  had  already  testified  that  she 
received  $2,000  for  cashing  check,  and  defen- 
dant did  not  put  witness'  state  of  mind  in  issue. 
Fed.Rules  Evid.Rules  403,  404(b),  18  U.S.C. 
United  States  v.  Miller,  895  F.2d  1431,  1990 
U.S.  App.  LEXIS  1572  (C.A.D.C.  1990),  writ  of 
certiorari  denied  by  498  U.S.  825,  111  S.  Ct.  79, 
112  L.  Ed.  2d  52,  1990  U.S.  LEXIS  4059,  59 
U.S.L.W.  3245  (1990). 

Admission  of  fraudulent  checks  that  were  not 
connected  with  defendant  was  plain  error  in 
bank  fraud  and  forgery  prosecution  arising 
when  defendant  presented  check  written  on 
account  of  nonexistent  Nigerian  company  for 
payment;  government  insinuated  through  use 
of  other  checks  that  defendant  and  his  associ- 
ate in  Nigeria  were  connected  with  other  fraud- 
ulent check  activity  even  though  there  was  no 
evidence  of  such  a  connection,  undermining 
defendant's  defense  that  he  lacked  knowledge 
that  check  he  presented  was  bad.  Fed.Rules 
Evid.Rules  403,  404(b),  18  U.S.C;  18  U.S.C. 
§  1344;  D.C.  Code  1981,  §  22-3841(a,  b); 
Fed.R.Cr.Proc.  Rule  52(a),  18  U.S.C.  United 
States  V.  Rhodes,  886  F.2d  375,  1989  U.S.  App. 
LEXIS  14246  (C.A.D.C.  1989). 

Reception,  in  forgery  prosecution,  of  exhibit 
consisting  of  card  completed  voluntarily  by  de- 
fendant while  in  custody  on  which  he  had  listed 
prior  arrests,  received  to  permit  comparison  of 
handwriting  with  that  on  checks,  was  prejudi- 
cially erroneous  and  required  new  trial  not- 
withstanding that  it  was  not  clear  that  jury  saw 
card  and  that  there  was  other  evidence  of  his 
guilt.  D.C.  Code  1961,  §  22-1401.  Leigh  v.  U.S., 
308  F.2d  345,  1962  U.S.  App.  LEXIS  4032 
(C.A.D.C.  1962). 

Where  Secret  Service  Agent's  testimony  iden- 
tified the  documents  presented  in  court  as  com- 
ing directly  from  financial  transaction  process- 
ing company,  which  was  used  by  merchant  in 
regular  course  of  his  check-cashing  business, 
and  company  vice  president's  testimony  identi- 
fied the  documents  as  containing  data  identical 
to  those  present  in  the  original  records,  the 
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trial  court  in  no  way  erred  in  failing  sua  sponte 
to  exclude  them  for  lack  of  proper  foundation  or 
authentication  under  business  records  hearsay 
exception  in  forged  check  prosecution.  Dutch  v. 
United  States,  997  A.2d  685,  2010  D.C.  App. 
LEXIS  336  (2010). 

In  forged  check  prosecution,  transaction  re- 
port documents,  containing  images  of  photo  ID 
for  defendant,  defendant's  fingerprints,  and 
check  cashed  by  defendant,  were  admissible  as 
business  records  of  the  financial  transaction 
processing  company,  which  was  used  by  store, 
pursuant  to  business  records  hearsay  excep- 
tion; all  of  data  used  to  create  transaction 
documents  were  data  stored  in  company's  sys- 
tem created  and  used  by  its  merchants  in 
regular  course  of  their  check-cashing  busi- 
nesses, and  fact  that  creator  of  actual  docu- 
ments used  in  court  did  not  testify  to  their 
creation  did  not  disqualify  their  admissibility, 
in  that  testimony  of  company's  vice  president 
and  store  owner  gave  adequate  reason  to  trust 
authenticity  and  accuracy  of  documents  and 
computer  data  set  forth  therein.  Dutch  v. 
United  States,  997  A.2d  685,  2010  D.C.  App. 
LEXIS  336  (2010). 

Record  disclosed  sufficient  proof  of  a  reason- 
able search  for  original  writings  so  that  trial 
court  acted  within  its  discretion,  and  did  not 
violate  best  evidence  rule,  when  it  admitted 
photocopies  and  microfilm  reproductions  of 
credit  card  invoices,  in  prosecution  for  forgery 
and  uttering  allegedly  arising  out  of  the  use  of 
stolen  credit  card  to  purchase  gas.  D.C.  Code 
§  22-1401;  Fed.Rules  Evid.  rules  1001(3),  1002, 
18  U.S.C.  Walker  v  United  States,  402  A.2d 
813,  1979  D.C.  App.  LEXIS  378  (1979). 

In  prosecution  for  forgery  and  uttering,  trial 
judge  did  not  abuse  his  discretion  in  admitting 
handwriting  exemplars  which  were  taken  from 
police  files  and  which  were  accompanied  by 
information  that  the  person  who  had  written 
them  had  the  same  name  and  date  of  birth  as 
the  defendant.  D.C.  Code  §  22-1401.  Banks  v 
United  States,  359  A.2d  8,  1976  D.C.  App. 
LEXIS  297  (1976). 

Codefendant's  statement  to  arresting  officer, 
to  effect  that  defendant  had  given  codefendant 
check  in  question,  was  admissible  in  uttering 
prosecution  in  which  codefendant  testified  and 
affirmed  statement  and  was  subjected  to  cross- 
examination.  D.C.  Code  §  22-1401;  U.S.  Const. 
Amend.  6.  Ellsworth  v.  United  States,  300  A.2d 
456,  1973  D.C.  App.  LEXIS  220  (1973). 

Ar^ments  and  conduct  of  counsel. 

Inadvertent  remark  which  was  made  in  pros- 
ecutor's closing  argument  and  which  related  to 
lack  of  surprise  by  witness'  failure  to  identify 
defendant's  signature  in  view  of  defendant's 
prior  involvement  in  similar  cases  did  imper- 
missibly suggest  that  handwriting  analyst 
could  not  tie  signatures  to  defendant  because 


defendant  was  experienced  in  disguising  his 
hand  through  prior  involvement  with  similar 
cases.  18  U.S.C.  §  1341;  D.C.  Code  1973,§§  22- 
1301,  22-1401.  United  States  v.  Coats,  652  F.2d 
1002,  1981  U.S.  App.  LEXIS  19259  (C.A.D.C. 
1981). 

Arrest. 

Where  police  officer,  who  saw  defendant 
walking  along  street  about  2:00  in  the  morning, 
and  who  thought  defendant  had  narcotics, 
without  a  warrant  stopped  defendant,  who  ad- 
mitted that  he  had  not  worked  for  over  a  year, 
and  had  maintained  himself  by  gambling,  and 
officer  then  informed  defendant  that  he  was 
arresting  him  for  vagrancy  and  required  him  to 
disrobe,  search,  which  led  to  discovery  of  stolen 
money  orders,  was  an  unreasonable  and  unlaw- 
ful violation  of  defendant's  rights  as  a  citizen, 
rendering  stolen  money  orders  inadmissible  in 
prosecution  for  forgery,  house-breaking,  grand 
larceny,  and  interstate  transportation  of  falsely 
made  securities.  D.C.  Code  1951,  §§  22-1401, 
22-1801,  22-2201,  22-2202;  U.S.  Const.  Amend. 
4;  18  U.S.C.  §  2314;  Fed.Rules  Crim.Proc.  rule 
41(e),  18  U.S.C.  White  v  U.S.,  271  R2d  829, 
1959  U.S.  App.  LEXIS  3238  (C.A.D.C.  1959). 

Attorney  discipline. 

Attorney's  forgery  of  signature  on  document 
purporting  to  be  agreement  between  law  firm 
for  which  attorney  was  a  partner  and  state  of 
Arkansas  to  enter  into  contingency  fee  agree- 
ment with  respect  to  underljring  natural  re- 
source damage  litigation  constituted  violation 
of  rule  of  professional  conduct  prohibiting  an 
attorney  from  engaging  in  criminal  act  that 
reflects  adversely  on  attorney's  honesty,  trust- 
worthiness, or  fitness  as  an  attorney  in  other 
respects.  In  re  Slaughter,  929  A.2d  433,  2007 
D.C.  App.  LEXIS  469  (2007). 

Obstruction  of  justice  and  forgery  and  utter- 
ing are  crimes  involving  moral  turpitude  per  se. 
D.C.  Code  1981,  §§  ll-2503(a),  22-3841,  22- 
3842(c);  18  U.S.C.  §  1505.  In  re  Schwartz,  619 
A.2d  39,  1993  D.C.  App.  LEXIS  5  (1993). 

Convictions  for  obstruction  of  justice  and  for 
forgery  and  uttering  warrant  disbarment.  D.C. 
Code  1981,  §§  ll-2503(a),  22-3841,  22-3842(c); 
18  U.S.C.  §  1505.  In  re  Schwartz,  619  A.2d  39, 
1993  D.C.  App.  LEXIS  5  (1993). 

Common  law. 

Forgery  statute  did  not  indicate  return  to 
common-law  elements  of  forgery,  that  required 
finding  writing  in  question  was  not  genuine,  a 
writing  which  purported  to  be  something  that  it 
was  not,  rather  than  false  statement  or  misrep- 
resentation of  authority  entered  on  otherwise 
legitimate  document.  D.C.  Code  1981,  §  22- 
3841.  Driver  v  United  States,  521  A.2d  254, 
1987  D.C.  App.  LEXIS  287  (1987). 

Defenses. 

In  forgery  prosecution,  testimony  of  two  psy- 
chiatrists and  a  lay  witness  to  effect  that  defen- 
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dant  was,  in  their  opinion,  suffering  from  men- 
tal illness  when  he  committed  the  crimes 
charged  satisfied  requirement  that  defendant 
produce  some  evidence,  and  shifted  burden  of 
proving  sanity  to  government.  Fed.Rules 
Crim.Proc.  rules  29,  33,  18  U.S.C;  D.C.  Code 
1951,  §§  22-1401,  24-301(a,  b,  d).  U.S.  v. 
Amburgey,  189  F.Supp.  687,  1960  U.S.  Dist. 
LEXIS  3236  (D.D.C1960). 

Harmless  or  reversible  error. 

Erroneous  admission  of  evidence  that  wit- 
ness was  aware  of  defendant's  prior  criminal 
record  when  she  agreed  to  cash  forged  check  on 
defendant's  behalf  was  harmless  in  bank  fraud 
prosecution,  where  two  other  witnesses  had 
previously  testified  concerning  their  agreement 
to  cash  bogus  checks  supplied  by  defendant, 
and  witness'  motivation  in  cashing  check  was 
not  central  to  case  against  defendant. 
Fed.Rules  Evid.Rule  403,  18  U.S.C;  Fed.Rules 
Cr.Proc.Rule  52(a),  18  U.S.C.  United  States  v. 
Miller,  895  F.2d  1431,  1990  U.S.  App.  LEXIS 
1572  (C.A.D.C  1990),  writ  of  certiorari  denied 
by  498  U.S.  825,  111  S.  Ct.  79,  112  L.  Ed.  2d  52, 
1990  U.S.  LEXIS  4059,  59  U.S.L.W.  3245 
(1990). 

In  prosecution  for  forging  and  uttering  de- 
partment store  charge  slips,  although  court 
charged  that  falsity  was  element  of  offense,  it 
erred  in  refusing  to  advise  jury  that  proof  of 
lack  of  authority  to  sign  for  another  was  re- 
quired to  establish  falsity;  in  view  of  over- 
whelming evidence,  however,  error  was  harm- 
less. D.C.  Code  §  22-1401;  Fed.Rules 
Crim.Proc.  rule  52(a),  18  U.S.C.  United  States 
V.  Gilbert,  433  F2d  1172,  1970  U.S.  App.  LEXIS 
7441  (C.A.D.C.  1970). 

Any  error  in  forgery  prosecution  in  permit- 
ting store  manager  to  testify  to  policy  store  had 
adopted  in  effort  to  catch  people  who  had  been 
stealing  money  orders  and  checks  was  harm- 
less in  light  of  all  evidence.  D.C.  Code  §  22- 
1401;  Fed.Rules  Crim.Proc.  rule  52(a),  18 
U.S.C.  Hough  V.  United  States,  397  F2d  708, 
1968  U.S.  App.  LEXIS  6798  (C.A.D.C.  1968). 

Trial  court's  failure  to  instruct  jury  that  lack 
of  authority  was  an  element  of  both  forgery  and 
uttering  was  harmless  where  circumstantial 
evidence  against  defendant  was  strong  and 
lack  of  authority  was  clear  from  record.  D.C. 
Code§  22-1401.  Hall  v.  United  States,  383  A.2d 
1086,  1978  D.C  App.  LEXIS  436  (1978). 

Joinder  of  receiving  stolen  property  count 
with  forgery  and  uttering  counts  was  not  prej- 
udicial misjoinder  where  all  counts  related  to 
offenses  at  certain  shop,  where  evidence  on  all 
counts  was  sufficient  for  jury  and  where, 
though  evidence  was  elicited  as  to  accused's  use 
of  stolen  credit  card  at  another  shop,  such 
evidence  was  probative  as  corroborative  of 
handwriting  evidence  and  limiting  instruction 
was  given.  D.C.  Code  §§  22-1401,  22-2205;  D.C. 


Code  SCR,  Criminal  Rules  8(a),  14.  Hurt  v. 
United  States,  314  A.2d  489,  1974  D.C.  App. 
LEXIS  351  (1974). 

Indictment  or  information. 

Counts  in  indictment  charging  defendant 
with  uttering  forged  documents  in  interference 
proceeding  in  United  States  Patent  Office  "with 
intent  to  defraud  and  injure"  were  not  required 
to  name  persons  whom  defendant  intended  to 
defraud  and  injure.  D.C.  Code  1940,  §  22-1401. 
Mas  V.  U.S.,  151  F.2d  32,  1945  U.S.  App.  LEXIS 
4537  (1945). 

Subject  to  evidence  which  might  be  adduced 
at  trial  as  to  counts  involving  interstate  trans- 
portation of  two  different  checks  on  the  same 
date,  counts  charging  defendant  with  inter- 
state transportation  of  altered  securities  and 
uttering  and  forgery  could  have  been  prose- 
cuted separately  from  those  contained  in  crim- 
inal complaint  which  had  originally  charged 
defendant  with  interstate  transportation  of  a 
forged  security  and  which  had  been  dismissed 
by  the  Government,  and  thus  were  not  "re- 
quired to  be  joined"  in  original  indictment  so 
that  their  dismissal  was  not  required  for  failure 
to  timely  indict.  18  U.S.C.  §§  2314,  3161(d); 
D.C.  Code  §  22-1401;  U.S.Dist.Ct.Rules  Dist.  of 
Col,  Rule  2-7,  subd.  4(b).  United  States  v. 
Peters,  434  F.  Supp.  357, 1977  U.S.  Dist.  LEXIS 
15410  (1977),  affirmed  in  part  and  vacated  in 
part  by  587  F.2d  1267,  190  U.S.  App.  D.C.  370, 
1978  U.S.  App.  LEXIS  8762  (1978). 

An  indictment  charging  defendant  with  hav- 
ing forged  name  of  another  individual  to  a 
letter  and  procuring  of  money  for  such  letter 
from  still  another  party  with  intent  to  defraud 
was  sufficient  to  charge  crimes  of  forgery  and 
uttering,  as  against  contention  that  instrument 
was  not  capable  of  effecting  a  fraud.  D.C.  Code 
1940,  §  22-1401.  U.S.  v.  Briggs,  54  FSupp.  731, 
1944  U.S.  Dist.  LEXIS  2485  (D.D.C1944). 

An  indictment  charging  defendant  in  one 
count  with  forgery  and  in  second  count  with 
uttering  same  forged  letter  was  not  demurrable 
on  ground  that  it  was  "repugnant".  D.C.  Code 
1940,  §§  22-1301,  22-1401.  U.S.  v.  Briggs,  54 
F.Supp.  731,  1944  U.S.  Dist.  LEXIS  2485 
(D.D.C1944). 

There  was  no  fatal  variance  between  indict- 
ment and  government's  proof  at  trial  on 
charges  of  forgery  and  uttering,  though  indict- 
ment charged  forgery  and  uttering  relating  to 
$135.60  sales  transaction  and  evidence  was 
presented  on  unrelated  theft  and  credit  card 
fraud  charges  that  related  to  $1,000  sales 
transaction,  where  in  instructing  jury  regard- 
ing forgery  and  uttering,  trial  court  referred 
only  to  evidence  relating  to  $135.60  sales  trans- 
action and  proof  mentioned  in  indictment  and 
presented  in  court  lowered  count  to  misde- 
meanor. D.C.  Code  1981,  §  22-3841(b).  Zanders 


1076 


Theft,  Fraud,  Stolen  Property,  etc. 


§  22-3241 


V.  United  States,  678  A.2d  556,  1996  D.C.  App. 
LEXIS  122  (1996). 

Instruction  on  uttering  that  did  not  require  a 
finding  of  representation  of  genuineness  of 
false  bus  flashpass  did  not  constitute  an  im- 
proper constructive  amendment  of  indictment 
even  though  indictment  alleged  that  defen- 
dants presented  flashpass  as  true  and  genuine; 
it  was  not  obvious  that  words  in  indictment 
referred  only  to  defendants'  fraudulent  intent 
in  presenting  document,  not  at  all  to  document 
itself  as  capable  of  being  taken  for  genuine, 
indictment  linked  those  words  to  a  "falsely 
made  and  altered"  flashpass,  and  copy  of 
flashpass  was  attached  to  indictment.  D.C. 
Code  1981,  §  22-3841.  Short  v.  United  States, 
676  A.2d  910,  1996  D.C.  App.  LEXIS  88  (1996). 

Forgery  and  uttering  indictment  was  not 
fatally  defective  on  basis  that  indictment 
charged  defendant  in  the  conjunctive  form,  i.e., 
"falsely  made  and  altered  the  handwritten  en- 
tries," whereas  statute  reads  in  disjunctive 
form,  i.e.,  "falsely  makes  or  alters  any  writing." 
D.C.  Code  1973,  §  22-1401.  Martin  v  United 
States,  435  A.2d  395,  1981  D.C.  App.  LEXIS 
362  (1981). 

Forgery  and  uttering  indictment  was  not 
fatally  defective  on  basis  that  indictment 
charged  defendant  in  the  conjunctive  form,  i.e., 
"falsely  made  and  altered  the  handwritten  en- 
tries," whereas  statute  reads  in  disjunctive 
form,  i.e.,  "falsely  makes  or  alters  any  writing." 
D.C.  Code  1973,  §  22-1401.  Martin  v  United 
States,  435  A.2d  395,  1981  D.C.  App.  LEXIS 
362  (1981). 

Indictment  charging  defendant  with  uttering 
forged  checks  was  fatally  defective  for  failure  to 
allege  that  defendant  had  knowledge  that 
checks  were  forged.  D.C.  Code  §  22-1401. 
Rosser  v  United  States,  307  A.2d  752,  1973 
D.C.  App.  LEXIS  321  (1973). 

Instructions. 

Whether  lack  of  authority  to  sign  name  of 
another  is  considered  separate  element  of  of- 
fense of  forgery  and  uttering  department  store 
charge  slips  or  part  of  element  of  falsity,  jury 
must  be  advised  that  without  proof  of  lack  of 
authority,  prosecution  may  not  succeed.  D.C. 
Code  §  22-1401.  United  States  v  Gilbert,  433 
F2d  1172,  1970  U.S.  App.  LEXIS  7441 
(C.A.D.C.  1970). 

Instructing  jury  that  defendants  were  guilty 
of  uttering  if  defendants  sold  bus  flashpass,  if 
flashpass  objectively  purported  to  be  genuine,  if 
defendants  knew  flashpass  to  be  falsely  made, 
and  if  defendants  intended  to  defraud  Washing- 
ton Metropolitan  Area  Transit  Authority 
(WMATA)  was  proper  even  though  instruction 
did  not  require  jury  to  find  that  defendants 
displayed  flashpass  to  someone  representing 
that  it  was  true  and  genuine.  D.C.  Code  1981, 


§  22-3841.  Short  v  United  States,  676  A.2d 
910,  1996  D.C.  App.  LEXIS  88  (1996). 

Nature  and  elements  of  offense. 

Uttering  forged  checks  in  District  of  Colum- 
bia, followed  by  their  rejection  by  Maryland 
drawee,  brought  home  to  defendant  the  inter- 
state transportation  which  occurred.  D.C.  Code 
§  22-1401;  18  U.S.C.  §  2314.  United  States  v. 
Abston,  448  F2d  1189,  1971  U.S.  App.  LEXIS 
8734  (C.A.D.C.  1971). 

Statutes  proscribing  forgery  of  any  writing 
and  any  writing  of  public  or  private  nature 
which  might  operate  to  prejudice  another  in- 
cluded defendant's  forging  of  name  of  attorney 
on  praecipes  by  which  defendant  entered  ap- 
pearances in  cases,  and  forging  of  a  registration 
card.  18  U.S.C.  §  494;  D.C.  Code  1961,  §  22- 
1401.  Morgan  v  U.S.,  309  R2d  234,  1962  U.S. 
App.  LEXIS  4011  (C.A.D.C.  1962). 

Forgery  by  false  making  has  been  committed 
where  the  accused,  with  intent  to  defraud, 
proffers  a  blank  note  to  a  customer  and  then 
induces  the  customer,  who  is  reasonably  justi- 
fied in  believing  the  representation,  to  sign  it  on 
the  false  representation  that  the  paper  is  some- 
thing other  than  a  note,  and  the  accused  then 
fills  in  blanks  and  negotiates  note.  D.C.  Code 
1951,  §  22-1401.  Lieberman  v  U.S.,  253  R2d 
46,  1958  U.S.  App.  LEXIS  3823  (C.A.D.C. 
1958). 

Where  contractor  deceived  customers  into 
signing  blank  promissory  notes  and  deeds  of 
trust  and  later  filled  in  instruments  and  passed 
them,  he  was  guilty  of  forgery.  D.C.  Code  1951, 
§  22-1401.  Lieberman  v  U.S.,  253  F2d  46, 
1958  U.S.  App.  LEXIS  3823  (C.A.D.C.  1958). 

Under  District  of  Columbia  statute  on  forg- 
ery, which  is  written  in  the  disjunctive,  forging 
and  uttering  the  same  instrument  are  distinct 
offenses  and,  under  such  statute,  a  second 
uttering  constitutes  still  another  offense.  D.C. 
Code  §  22-1401.  United  States  v  Peters,  434  F. 
Supp.  357, 1977  U.S.  Dist.  LEXIS  15410  (1977), 
affirmed  in  part  and  vacated  in  part  by  587  F.2d 
1267,  190  U.S.  App.  D.C.  370,  1978  U.S.  App. 
LEXIS  8762  (1978). 

To  constitute  "forgery"  under  statute,  there 
must  be  a  false  making  or  other  alteration  of 
some  instrument  in  writing,  there  must  be 
fraudulent  intent,  and  instrument  must  be  ap- 
parently capable  of  effecting  a  fraud.  D.C.  Code 
1940,  §  22-1401.  U.S.  v  Briggs,  54  RSupp.  731, 
1944  U.S.  Dist.  LEXIS  2485  (D.D.C1944). 

All  instruments  that  might  operate  to  the 
prejudice  of  another  are  covered  by  the  statu- 
tory definition  of  forgery.  In  re  Slaughter,  929 
A.2d  433,  2007  D.C.  App.  LEXIS  469  (2007). 

A  "forged  written  instrument"  is  one  that 
purports  to  be  genuine,  but  is  not  because  it  has 
been  falsely  made,  altered,  signed  or  endorsed. 
In  re  Slaughter,  929  A.2d  433,  2007  D.C.  App. 
LEXIS  469  (2007). 
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A  person  commits  the  crime  of  forgery  if  the 
person  makes,  draws,  or  utters  a  forged  written 
instrument  with  the  intent  to  defraud  or  injure 
another  and  the  instrument  is  capable  of  effect- 
ing the  fraud.  In  re  Slaughter,  929  A.2d  433, 
2007  D.C.  App.  LEXIS  469  (2007). 

Defendant's  conviction  of  uttering  did  not 
merge  with  his  conviction  of  attempted  second- 
degree  theft,  where  each  offense  required  proof 
of  element  not  required  by  the  other;  uttering 
required  proof  that  defendant  "issue  [d],  au- 
thenticate [d],  transfer  [red],  publish  [ed],  s[old], 
deliver  [ed],  transmit  [ted],  present  [ed],  dis- 
play [ed],  use[d],  or  certif[ied]  [a  forged  written 
instrument,]"  while  attempted  second-degree 
theft  required  proof  that  defendant  acted  with 
intent  "[t]o  deprive  [victim]  of  a  right  to  the 
property  or  a  benefit  of  the  property"  or  "[t]o 
appropriate  the  property  to  his  own  use  or  to 
the  use  of  a  third  person."  Boyd  v.  United 
States,  870  A.2d  70,  2005  D.C.  App.  LEXIS  40 
(2005). 

Person  "utters"  so  long  as  he  or  she  displays 
instrument  that  is  reasonably  adapted  to  de- 
ceive person  of  ordinary  intelligence,  knowing 
it  to  be  forged  and  intending  thereby  to  defraud 
or  injure  another;  no  additional  words  or  action 
constituting  representation  are  necessary.  D.C. 
Code  1981,  §  22-3841.  Short  v.  United  States, 
676  A.2d  910,  1996  D.C.  App.  LEXIS  88  (1996). 

All  written  instruments  that  might  operate 
to  the  prejudice  of  another,  including  time  slips, 
fall  within  the  definition  of  "written  instru- 
ment" under  the  statutory  prohibition  against 
forgery  and  uttering.  D.C.  Code  1981,  §  22- 
3841(a)(3).  Gholson  v.  United  States,  532  A.2d 
118,  1987  D.C.  App.  LEXIS  462  (1987). 

Defendant  was  properly  convicted  of  forgery 
and  uttering  based  on  his  completion  of  money 
orders  not  purchased  by  him  or  endorsed  to  him 
and  presentation  of  them  for  payment,  even 
though  defendant  did  not  complete  money  or- 
ders prior  to  entering  bank,  but  rather,  did  so  at 
teller's  window  upon  her  instruction.  D.C.  Code 
1981,  §  22-3841.  Driver  v.  United  States,  521 
A.2d  254,  1987  D.C.  App.  LEXIS  287  (1987). 

Defendants  made  a  false  writing  or  altera- 
tion which  satisfied  language  of  forgery  and 
uttering  statute  despite  their  contention  that 
the  insertion  of  their  true  names  on  blank 
money  orders  known  by  them  to  have  been 
stolen  did  not  constitute  false  making  or  alter- 
ation of  the  blank  money  orders  purchased  by 
robbery  victim,  in  that  it  was  unauthorized 
completion  of  the  stolen  money  orders  which 
rendered  the  instruments  "falsely  made  or  al- 
tered," and  absent  true  owner's  authority  to 
complete  the  blank  money  orders,  insertion  by 
defendants  of  any  information  onto  such  orders 
was  a  false  making  or  alteration  of  documents 
in  violation  of  the  statute.  D.C.  Code  1973, 
§  22-1401.  IVIartin  v.  United  States,  435  A.2d 
395,  1981  D.C.  App.  LEXIS  362  (1981). 


Essential  elements  of  statutory  crime  of  forg- 
ery in  District  of  Columbia  are  false  making  or 
other  alteration  of  some  instrument  in  writing, 
a  fraudulent  intent,  and  that  the  instrument 
must  be  apparently  capable  of  effecting  a  fraud. 
D.C.  Code  1973,  §  22-1401.  IVIartin  v.  United 
States,  435  A.2d  395,  1981  D.C.  App.  LEXIS 
362  (1981). 

Essential  elements  of  statutory  crime  of  forg- 
ery in  District  of  Columbia  are  false  making  or 
other  alteration  of  some  instrument  in  writing, 
a  fraudulent  intent,  and  that  the  instrument 
must  be  apparently  capable  of  effecting  a  fraud. 
D.C.  Code  1973,  §  22-1401.  IVIartin  v.  United 
States,  435  A.2d  395,  1981  D.C.  App.  LEXIS 
362  (1981). 

Defendants  made  a  false  writing  or  altera- 
tion which  satisfied  language  of  forgery  and 
uttering  statute  despite  their  contention  that 
the  insertion  of  their  true  names  on  blank 
money  orders  known  by  them  to  have  been 
stolen  did  not  constitute  false  making  or  alter- 
ation of  the  blank  money  orders  purchased  by 
robbery  victim,  in  that  it  was  unauthorized 
completion  of  the  stolen  money  orders  which 
rendered  the  instruments  "falsely  made  or  al- 
tered," and  absent  true  owner's  authority  to 
complete  the  blank  money  orders,  insertion  by 
defendants  of  any  information  onto  such  orders 
was  a  false  making  or  alteration  of  documents 
in  violation  of  the  statute.  D.C.  Code  1973, 
§  22-1401.  Martin  v.  United  States,  435  A.2d 
395,  1981  D.C.  App.  LEXIS  362  (1981). 

The  essential  elements  of  the  crime  of  forgery 
are:  a  false  making  or  alteration  of  some  instru- 
ment in  writing;  fraudulent  intent;  and  instru- 
ment must  be  apparently  capable  of  effecting  a 
fraud.  D.C.  Code  §  22-1401.  Hall  v.  United 
States,  383  A.2d  1086,  1978  D.C.  App.  LEXIS 
436  (1978). 

Intent  to  defraud  is  an  essential  element  of 
the  offense  of  forgery,  but  the  existence  of  the 
necessary  mens  rea  is  a  question  of  fact,  and 
such  intent,  under  proper  circumstances,  may 
be  inferred  from  the  presentment  of  a  forged 
instrument.  D.C.  Code  §  22-1401.  Ashby  v. 
United  States,  363  A.2d  685,  1976  D.C.  App. 
LEXIS  360  (1976). 

Offense  of  forgery  requires  only  the  signing  of 
a  fictitious  name,  accompanied  by  the  neces- 
sary fraudulent  intent,  to  an  instrument  capa- 
ble of  working  a  prejudice  to  the  interests  of 
another;  it  need  not  be  shown  that  the  accused 
in  some  manner  assumed  the  identity  of  the 
fictitious  individual  and  that  there  was  some 
reliance  thereupon.  D.C.  Code  §  22-1401. 
Ashby  V.  United  States,  363  A.2d  685, 1976  D.C. 
App.  LEXIS  360  (1976). 

Pleas. 

Prosecutor's  statement  that  Government  had 
same  concern  as  court  that  drug  rehabilitation 
program  for  defendant  would  fail  implied  that. 
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but  for  plea  arrangement,  Government  would 
have  recommended  period  of  incarceration,  and 
Government,  by  such  conduct,  broke  its  agree- 
ment not  to  oppose  substantial  suspended  sen- 
tence and  residential  drug  program  for  defen- 
dant, in  exchange  for  his  agreement  to  plead 
guilty  to  charges  of  second-degree  burglary  and 
forgery.  D.C.  Code  §§  22-1401,  22-1801(b). 
White  V  United  States,  425  A.2d  616, 1980  D.C. 
App.  LEXIS  421  (1980). 

Presumptions  and  burden  of  proof. 

Government  has  burden  of  proving  all  ele- 
ments of  offense  of  forging  and  uttering  depart- 
ment store  charge  slips,  and  there  is  no  obliga- 
tion on  defendant  to  offer  proof  of  authority  to 
sign  name  of  another.  D.C.  Code  §  22-1401. 
United  States  v  Gilbert,  433  F.2d  1172,  1970 
U.S.  App.  LEXIS  7441  (C.A.D.C.  1970). 

Purposes  and  legislative  intent. 

Intent  of  drafters  of  current  forgery  statute 
was  that  each  separate  commission  of  forgery 
or  uttering  constitute  separate  offense.  D.C. 
Code  1981,  §  22-3841.  Driver  v  United  States, 
521  A.2d  254,  1987  D.C.  App.  LEXIS  287 
(1987). 

Questions  of  law  and  fact. 

Evidence  in  prosecution  for  obtaining  prop- 
erty by  false  pretenses  was  sufficient  for  jury  to 
infer  that  lending  company  relied  on  veracity  of 
documents  presented  to  it  in  connection  with 
mortgage  loan  applications  despite  claim  of 
defendants  that  there  was  insufficient  evidence 
to  prove  the  element  of  reliance  on  documents 
which  actually  reflected  false  sales  of  property. 
D.C.  Code  §§  22-1301,  22-1401.  United  States 
V.  Stamp,  458  F.2d  759,  1971  U.S.  App.  LEXIS 
6547  (C.A.D.C.  1971),  writ  of  certiorari  denied 
by  406  U.S.  975,  92  S.  Ct.  2424,  32  L.  Ed.  2d 
675,  1972  U.S.  LEXIS  2406  (1972),  writ  of 
certiorari  denied  by  409  U.S.  842,  93  S.  Ct.  104, 
34  L.  Ed.  2d  81,  1972  U.S.  LEXIS  1258  (1972). 

In  prosecution  for  forging  and  uttering  bank 
checks  and  transporting  forged  securities  in 
interstate  commerce,  evidence  on  insanity  de- 
fense presented  jury  question.  D.C.  Code  §  22- 
1401;  18  U.S.C.  §  2314.  United  States  v 
Eichberg,  439  F.2d  620,  1971  U.S.  App.  LEXIS 
12283  (C.A.D.C.  1971). 

Where  there  was  evidence  that  an  uttering 
had  occurred  and  evidence  that  placed  defen- 
dant at  the  scene  of  the  uttering,  question  of 
whether  defendant  passed  and  uttered  a  forged 
sales  receipt  was  for  jury.  D.C.  Code  §  22-1401. 
Hall  V  United  States,  383  A.2d  1086,  1978  D.C. 
App.  LEXIS  436  (1978). 

Evidence,  in  prosecution  for  forging  or  utter- 
ing a  forged  document,  that  credit  card  taken 
from  robbery  victim  was  used  to  procure  gaso- 
line and  services  from  filling  stations,  that 
automobile  license  recorded  on  sales  slips  coin- 
cided with  registration  of  defendant's  car  and 


that  it  was  highly  probable  that  handwriting  on 
the  slips  was  that  of  defendant  made 
submissible  case.  D.C.  Code  §§  22-1301,  22- 
1401.  Long  V  United  States,  298  A.2d  213, 1972 
D.C.  App.  LEXIS  307  (1972). 

Review. 

Examination  of  record  failed  to  disclose  any 
abuse  of  discretion  with  respect  to  limitations 
placed  on  cross-examination  of  prosecution  wit- 
nesses by  defense  counsel  who  claimed  that  he 
was  prevented  from  testing  the  explanation 
given  by  the  witnesses  of  general  lending  pro- 
cedures by  eliciting  from  them  procedure  fol- 
lowed with  respect  to  the  17  transactions  listed 
in  indictment  charging  false  pretenses  in  view 
of  fact  that  nothing  in  record  showed  that 
defense  was  intimidated  from  further  inquiry 
into  the  specific  loan  transactions.  18  U.S.C. 
§  371;  D.C.  Code  §§  22-1301,  22-1401.  United 
States  V  Stamp,  458  F.2d  759,  1971  U.S.  App. 
LEXIS  6547  (C.A.D.C.  1971),  writ  of  certiorari 
denied  by  406  U.S.  975,  92  S.  Ct.  2424,  32  L.  Ed. 
2d  675,  1972  U.S.  LEXIS  2406  (1972),  writ  of 
certiorari  denied  by  409  U.S.  842,  93  S.  Ct.  104, 
34  L.  Ed.  2d  81,  1972  U.S.  LEXIS  1258  (1972). 

Search  and  seizure. 

Examination  of  record  in  prosecution  for  con- 
spiracy, obtaining  property  by  false  pretenses, 
and  forgery  showed  that  information  obtained 
by  Internal  Revenue  agents,  who  were  conduct- 
ing valid  civil  tax  audits  of  the  principals,  prior 
to  those  persons  being  advised  of  the  rights  of 
criminal  suspects  was  obtained  properly  with 
respect  to  the  defendants  who  were  persons 
well  versed  in  finance,  taxation  and  the  law.  18 
U.S.C.  §  371;  26  U.S.C.  (I.R.C.1954)  §  7602; 
U.S.  Const.  Amend.  4;  D.C.  Code  §§  22-1301, 
22-1401.  United  States  v  Stamp,  458  F.2d  759, 
1971  U.S.  App.  LEXIS  6547  (C.A.D.C.  1971), 
writ  of  certiorari  denied  by  406  U.S.  975,  92  S. 
Ct.  2424,  32  L.  Ed.  2d  675,  1972  U.S.  LEXIS 
2406  (1972),  writ  of  certiorari  denied  by  409 
U.S.  842,  93  S.  Ct.  104,  34  L.  Ed.  2d  81,  1972 
U.S.  LEXIS  1258  (1972). 

Speedy  trial. 

Where  Government's  case  in  prosecution  for 
forgery,  uttering  and  receiving  stolen  property 
rested  on  documents  and  unchallenged  identi- 
fication of  accused,  seven-month  nondeliberate 
delay  between  date  of  such  offenses  and  ac- 
cused's arrest  did  not  deprive  accused  of  fair 
trial  in  violation  of  due  process,  notwithstand- 
ing contentions  that  if  accused  had  been 
charged  more  promptly,  he  might  have  remem- 
bered what  he  was  doing  when  he  was  accused 
of  being  in  certain  shop  and  could  have  located 
"former  marine  buddy"  who  assertedly  accom- 
panied accused  to  a  second  shop.  D.C.  Code 
§§  22-1401,  22-2205.  Hurt  v  United  States, 
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314  A.2d  489,  1974  D.C.  App.  LEXIS  351 
(1974). 

Weight  and  sufficiency  of  evidence. 

There  was  sufficient  showing  that  false  sig- 
natures or  endorsements  on  checks  and  drafts 
defendant  deposited  were  material  to  bank  and 
that  defendant  intended  to  use  kiting  scheme  to 
defraud  bank  to  support  finding  that  she  com- 
mitted fraud  or  larceny  by  false  pretenses,  as 
bank  would  not  have  granted  defendant  imme- 
diate credit  if  she  had  merely  made  drafts 
payable  to  herself,  but  by  creating  fictitious 
payees  and  forging  endorsements,  she  was  able 
to  convince  bank  to  accept  her  deposits.  18 
U.S.C.  §§  2113(b),  2314.  United  States  v. 
Sayan,  968  F.2d  55,  1992  U.S.  App.  LEXIS 
14239  (C.A.D.C.  1992). 

Evidence  concerning  check-forging  scheme 
was  sufficient  to  support  jury's  finding  of  single 
conspiracy,  as  alleged  in  indictment,  despite 
defendant's  claim  that  he  had  not  communi- 
cated with  bank  employee  who  furnished  forged 
checks  and  that  codefendant  was  involved  in 
separate  conspiracy  with  bank  employee;  co- 
conspirators had  common  goal  of  defrauding 
bank,  and  made  interdependent  efforts  to 
achieve  that  end.  18  U.S.C.  §  371.  United 
States  V.  Miller,  895  F.2d  1431,  1990  U.S.  App. 
LEXIS  1572  (C.A.D.C.  1990),  writ  of  certiorari 
denied  by  498  U.S.  825,  111  S.  Ct.  79,  112  L.  Ed. 
2d  52, 1990  U.S.  LEXIS  4059,  59  U.S.L.W.  3245 
(1990). 

Evidence,  in  prosecution  for  uttering  forged 
check  was  sufficient  for  jury  to  draw  inference 
that  defendant  had  knowledge  that  the  checks 
in  question  were  forged.  D.C.  Code  §  22-1401. 
United  States  v.  Abston,  448  F.2d  1189,  1971 
U.S.  App.  LEXIS  8734  (C.A.D.C.  1971). 

Testimony  and  manner  in  which  it  was  given, 
with  defendant's  acquiescence,  in  forgery  pros- 
ecution, supported  inference  that  signatures 
had  not  been  authorized  by  person  whose  sig- 
natures they  purported  to  be.  D.C.  Code  §  22- 
1401;  Fed.Rules  Crim.Proc.  rule  52(a),  18 
U.S.C.  Hough  V.  United  States,  397  F.2d  708, 
1968  U.S.  App.  LEXIS  6798  (C.A.D.C.  1968). 


Sufficient  evidence  demonstrated  authentic- 
ity of  documents  admitted  into  evidence  in 
attorney  disciplinary  proceeding,  which  were 
offered  to  show  that  attorney  forged  signature 
on  document  purporting  to  be  agreement  be- 
tween law  firm  for  which  attorney  was  a  part- 
ner and  state  of  Arkansas  to  enter  into  contin- 
gency fee  agreement  with  respect  to  underljdng 
natural  resource  damage  litigation;  memoran- 
dum and  letter  agreement  were  both  written  on 
firm  stationery,  representations  made  in  docu- 
ments were  consistent  with  oral  statements 
attorney  had  previously  made  to  firm,  and,  with 
respect  to  letter  agreement,  head  of  firm's  liti- 
gation department  testified  that  attorney  ad- 
mitted that  agreement  was  forged.  In  re 
Slaughter,  929  A.2d  433,  2007  D.C.  App.  LEXIS 
469  (2007). 

Evidence  permitted  jury  to  find  that  defen- 
dant by  presenting  duplicate  public  assistance 
check  for  payment  impliedly  represented  its 
validity  and  his  ability  to  assign  right  to  pres- 
ent it  for  payment  and  impliedly  represented 
that  he  was  entitled  to  receive  proceeds  and 
that,  because  he  had  already  entered  into  a 
reimbursement  agreement  and  had  already 
cashed  original  check,  such  representations 
were  false.  D.C.  Code  1973,  §§  22-103,  22- 
1301(a),  22-1401.  Stepney  v.  United  States,  443 
A.2d  555,  1982  D.C.  App.  LEXIS  309  (1982). 

While  defendant,  who  was  charged  with  forg- 
ery and  uttering  a  forged  instrument,  alleged 
that  he  negotiated  check,  though  he  was  not  the 
payee  thereon,  with  bona  fide  reliance  upon  the 
representations  of  a  former  counselor  of  reha- 
bilitation bureau  that  he  could  cash  the  check 
without  getting  into  any  "trouble,"  the  finding 
of  intent  to  defraud  was  supported  by  the  fact  of 
defendant's  acknowledged  awareness  that  the 
name  he  affixed  to  the  check  for  the  purpose  of 
cashing  it  was  not  his  own,  as  well  as  other 
circumstantial  evidence,  e.  g.,  the  fact  that  on 
two  previous  occasions  when  he  received  assis- 
tance from  the  bureau,  the  checks  had  been 
made  out  in  his  own  name.  D.C.  Code  §  22- 
1401.  Ashby  v.  United  States,  363  A.2d  685, 
1976  D.C.  App.  LEXIS  360  (1976). 


§  22-3242.  Penalties  for  forgery. 

(a)  Any  person  convicted  of  forgery  shall  be  fined  not  more  than  $10,000  or 
imprisoned  for  not  more  than  10  years,  or  both,  if  the  written  instrument 
purports  to  be: 

(1)  A  stamp,  legal  tender,  bond,  check,  or  other  valuable  instrument 
issued  by  a  domestic  or  foreign  government  or  governmental  instrumentality; 

(2)  A  stock  certificate,  bond,  or  other  instrument  representing  an  interest 
in  or  claim  against  a  corporation  or  other  organization  of  its  property; 

(3)  A  public  record,  or  instrument  filed  in  a  public  office  or  with  a  public 
servant; 
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(4)  A  written  instrument  officially  issued  or  created  by  a  public  office, 
public  servant,  or  government  instrumentality; 

(5)  A  check  which  upon  its  face  appears  to  be  a  payroll  check; 

(6)  A  deed,  will,  codicil,  contract,  assignment,  commercial  instrument,  or 
other  instrument  which  does  or  may  evidence,  create,  transfer,  terminate,  or 
otherwise  affect  a  legal  right,  interest,  obligation,  or  status;  or 

(7)  A  written  instrument  having  a  value  of  $10,000  or  more. 

(b)  Any  person  convicted  of  forgery  shall  be  fined  not  more  than  $5,000  or 
imprisoned  for  not  more  than  5  years,  or  both,  if  the  written  instrument  is  or 
purports  to  be: 

(1)  A  token,  fare  card,  public  transportation  transfer  certificate,  or  other 
article  manufactured  for  use  as  a  symbol  of  value  in  place  of  money  for  the 
purchase  of  property  or  services; 

(2)  A  prescription  of  a  duly  licensed  physician  or  other  person  authorized 
to  issue  the  same  for  any  controlled  substance  or  other  instrument  or  devices 
used  in  the  taking  or  administering  of  controlled  substances  for  which  a 
prescription  is  required  by  law;  or 

(3)  A  written  instrument  having  a  value  of  $1,000  or  more. 

(c)  Any  person  convicted  of  forgery  shall  be  fined  not  more  than  $2,500  or 
imprisoned  for  not  more  than  3  years,  or  both,  in  any  other  case. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  142,  29  DCR  3976;  June  3,  2011,  D.C.  Law 
18-377,  §  12(g),  58  DCR  1174.) 


Cross  references.  —  Forgery  of  authoriza- 
tion for  medical  consent  for  a  minor  by  an  adult 
caregiver,  see  §  16-4901. 

Prior  Codifications.  —  1981  Ed.,  §  22- 
3842. 

Effect  of  amendments.  —  D.C.  Law  18- 
377,  in  subsec.  (b)(3),  substituted  "$1,000"  for 
"$250". 

Emergency  legislation.  —  For  temporary 
(90  day)  amendment  of  section,  see  §  512(g)  of 
Public  Safety  Legislation  Sixty-Day  Layover 
Emergency  Amendment  Act  of  2010  (D.C.  Act 
18-693,  January  18,  2011,  58  DCR  640). 


For  temporary  (90  day)  amendment  of  sec- 
tion, see  §  512(g)  of  Public  Safety  Legislation 
Sixty-Day  Layover  Congressional  Review 
Emergency  Amendment  Act  of  2011  (D.C.  Act 
19-45,  April  20,  2011,  58  DCR  3701). 

Legislative  history  of  Law  4-164.  —  For 
legislative  history  of  D.C.  Law  4-164,  see  His- 
torical and  Statutory  Notes  following  §  22- 
3201. 

Legislative  history  of  Law  18-377.  —  For 

history  of  Law  18-377,  see  notes  under  §  22- 
303. 


CASE  NOTES 


Analysis 

Attorney  discipline. 

Indictment  and  information. 

Instructions. 

Parole  and  probation. 

Review. 

Attorney  discipline. 

Obstruction  of  justice  and  forgery  and  utter- 
ing are  crimes  involving  moral  turpitude  per  se. 
D.C.  Code  1981,  §§  ll-2503(a),  22-3841,  22- 
3842(c);  18  U.S.C.  §  1505.  In  re  Schwartz,  619 
A.2d  39,  1993  D.C.  App.  LEXIS  5  (1993). 

Convictions  for  obstruction  of  justice  and  for 


forgery  and  uttering  warrant  disbarment.  D.C. 
Code  1981,  §§  ll-2503(a),  22-3841,  22-3842(c); 
18  U.S.C.  §  1505.  In  re  Schwartz,  619  A.2d  39, 
1993  D.C.  App.  LEXIS  5  (1993). 

Indictment  and  information. 

Indictment  charging  defendant  with  forging 
and  uttering  sufficiently  alleged  value  of  forged 
and  uttered  money  order  was  $250  or  more, 
even  though  the  indictment  did  not  state  value 
of  money  order  was  $250  or  more,  where  indict- 
ment's forgery  count  contained  copy  of  actual 
money  order  that  clearly  revealed  value  of 
money  order  was  $300,  and  uttering  count 
incorporated  photocopy  by  reference.  D.C.  Code 
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§  22-3842.  Driver  v.  United  States,  521  A.2d 
254,  1987  D.C.  App.  LEXIS  287  (1987). 

Instructions. 

Where  trial  court  omitted  element  of  inter- 
mediate level  of  forgery  in  its  instruction  to  jury 
setting  forth  elements  of  the  offense,  and  nei- 
ther party  called  omission  to  court's  attention, 
instructional  error  was  not  reversible  error 
where  no  rational  jury  could  have  found  that 
the  writing  in  question  was  falsely  made  or 
altered  by  the  defendant,  as  the  instruction 
required,  and  not  found  that  writing  was  or 
purported  to  be  a  value  in  excess  of  $250.  D.C. 
Code  1981,  §  22-3842(b)(3).  White  v.  United 
States,  613  A.2d  869,  1992  D.C.  App.  LEXIS 
198  (1992). 

Parole  and  probation. 

Where  defendant  was  sentenced  to  concur- 
rent terms  of  imprisonment  of  one  to  three 
years  on  each  of  two  counts  of  uttering  forged 
checks  and  five  years  on  each  count  of  inter- 
state transportation  of  the  checks,  trial  court 
properly  specified  that  defendant  would  be  eli- 
gible for  parole  under  the  latter  sentence  from 
any  time  after  the  first  year.  D.C.  Code  §  22- 
1401;  18  U.S.C.  §§  2314,  4208(a)(2).  United 
States  V.  Abston,  448  F.2d  1189,  1971  U.S.  App. 
LEXIS  8734  (C.A.D.C.  1971). 

Where,  absent  improper  convictions  for  forg- 
ery and  uttering,  sentencing  judge  might  have 
imposed  lesser  period  of  probation,  reviewing 
court  vacated  convictions  of  forgery  and  utter- 
ing, affirmed  conviction  of  attempted  false  pre- 
tenses and  remanded  case  for  resentencing. 
D.C.  Code  1973,  §§  22-103,  22-1301(a),  22- 
1401.  Stepney  v.  United  States,  443  A.2d  555, 
1982  D.C.  App.  LEXIS  309  (1982). 

Where,  absent  improper  convictions  for  forg- 
ery and  uttering,  sentencing  judge  might  have 
imposed  lesser  period  of  probation,  reviewing 


court  vacated  convictions  of  forgery  and  utter- 
ing, affirmed  conviction  of  attempted  false  pre- 
tenses and  remanded  case  for  resentencing. 
D.C.  Code  1973,  §§  22-103,  22-1301(a),  22- 
1401.  Stepney  v.  United  States,  443  A.2d  555, 
1982  D.C.  App.  LEXIS  309  (1982). 

Review. 

Whether  delivery  of  two  sequentially  num- 
bered cashier's  checks  to  investment  firm  on 
same  day  was  one  violation  of  interstate  trans- 
portation of  money  taken  by  fraud,  rather  than 
two,  would  not  have  to  be  determined  on  ap- 
peal, because  resolution  would  result,  at  best, 
in  reversal  of  sentence  that  would  otherwise 
run  concurrently  with  other  sentences  being 
affirmed,  and  thus  would  have  no  effect  on 
severity  of  defendant's  sentence.  18  U.S.C. 
§  2314.  United  States  v.  Sayan,  968  F.2d  55, 
1992  U.S.  App.  LEXIS  14239  (C.A.D.C.  1992). 

Appeal  from  conviction  for  forgery  and  utter- 
ing was  not  proper  occasion  for  consideration  of 
sentencing  and  credit  question  which  had  in  no 
way  been  presented  to  district  court.  D.C.  Code 
1961,  §  22-1401;  18  U.S.C.  §  3568;  Fed.Rules 
Crim.Proc.  rule  38(a)(2),  18  U.S.C.  McCoy  v. 
United  States,  370  F.2d  224,  1966  U.S.  App. 
LEXIS  4580  (C.A.D.C.  1966). 

Concurrent  sentences  of  two-to-ten  years'  im- 
prisonment imposed  for  forgery  and  uttering 
convictions  were  improper,  and  defendant  had 
to  be  resentenced  in  accordance  with  section 
providing  for  sentencing  if  instrument  has 
value  of  $250  or  more,  where  written  instru- 
ment involved  was  of  value  of  more  than  $250 
but  less  than  $10,000,  and  concurrent  sen- 
tences had  been  imposed  under  section  provid- 
ing for  sentencing  if  instrument  has  value  of 
$10,000  or  more.  D.C.  Code  1981,  §  22-3842(a, 
b).  Driver  v.  United  States,  521  A.2d  254,  1987 
D.C.  App.  LEXIS  287  (1987). 


Subchapter  VL  Extortion. 

§  22-3251.  Extortion. 

(a)  A  person  commits  the  offense  of  extortion  if: 

(1)  That  person  obtains  or  attempts  to  obtain  the  property  of  another  with 
the  other's  consent  which  was  induced  by  wrongful  use  of  actual  or  threatened 
force  or  violence  or  by  wrongful  threat  of  economic  injury;  or 

(2)  That  person  obtains  or  attempts  to  obtain  property  of  another  with  the 
other's  consent  which  was  obtained  under  color  or  pretense  of  official  right. 

(b)  Any  person  convicted  of  extortion  shall  be  fined  not  more  than  $10,000  or 
imprisoned  for  not  more  than  10  years,  or  both. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  151,  29  DCR  3976.) 


1082 


Theft,  Fraud,  Stolen  Property,  etc. 


§  22-3252 


Cross  references.  —  Enhanced  penalty  for        Legislative  history  of  Law  4-164.  —  For 

crimes  committed  against  senior  citizen  vie-  legislative  history  of  D.C.  Law  4-164,  see  His- 
tims,  see  §  22-3601.  torical  and  Statutory  Notes  following  §  22- 

Prior  Codifications.  —  1981  Ed.,  §  22-  3201 
3851. 

CASE  NOTES 


Analysis 

Nature  and  elements  of  offenses. 
Racketeering. 

Nature  and  elements  of  offenses. 

Intent  to  extort  is  not  element  of  felony 
threat  statute.  D.C.  Code  1981,  §  22-2307.  Holt 
V  United  States,  565  A.2d  970,  1989  D.C.  App. 
LEXIS  227  (1989). 

Statute  making  it  a  crime  whenever  a  person 
"transmits  within"  the  District  of  Columbia  a 
communication  containing  a  demand  or  request 
for  ransom  or  reward  for  the  release  of  a  kid- 
napped person  pertained  to  any  part  of  a  com- 
munication transmitted  within  the  District 
and,  hence,  included  the  utterance  of  a  ransom 
demand  in  Maryland  and  the  communication  of 
the  demand  via  telephone  to  a  place  in  the 
District  of  Columbia.  D.C.  Code  1981,  §  22- 
2306.  Battle  v  United  States,  515  A.2d  1120, 
1986  D.C.  App.  LEXIS  443  (1986). 

Racketeering. 

Shareholder  and  director  operated  invest- 
ment company  through  pattern  of  racketeering 
activity,  including  mail  and  wire  fraud,  travel 
in  aid  of  racketeering,  money  laundering  and 

§  22-3252.  Blackmail. 


extortion,  in  order  to  surreptitiously  obtain 
substantial  funds  from  international  banking 
group,  and  thus  was  liable  under  civil  Racke- 
teer Influenced  and  Corrupt  Organizations  Act 
(RICO)  for  losses  to  group  proximately  caused 
by  such  activity  18  U.S.C.  §§  1341,  1343,  1951, 
1952,  1956,  1962(c),  1964(c);  D.C.  Code 
1981,§  22-3851.  BCCI  Holdings  (Lux.),  S.A  v 
Khalil,  56  F.Supp.2d  14,  1999  U.S.  Dist.  LEXIS 
9469  (1999),  affirmed  in  part  and  reversed  in 
part  by  remanded  by  214  F.3d  168,  341  U.S. 
App.  D.C.  408,  2000  U.S.  App.  LEXIS  11922, 
RICO  Bus.  Disp.  Guide  P9886  (2000). 

Corporation,  its  officer,  and  claimant  to 
shares  made  out  claim  for  extortion  as  predi- 
cate act  to  racketeering  charge  by  specifying 
instances  where  defendant  tax  exempt  corpora- 
tion, its  officers  and  shareholders  threatened 
plaintiffs  with  information  gained  from  wire- 
tapping to  deprive  him  of  their  property,  includ- 
ing attempts  to  keep  them  from  selling  their 
business,  thus  depriving  them  of  cash,  and 
attempts  to  eliminate  claimant's  interest  in 
plaintiff  corporation.  D.C.  Code  1981,  §  22- 
3851;  18  U.S.C.  §  1961  et  seq.  Federal  Infor- 
mation Systems,  Corp.  v.  Boyd,  753  F.  Supp. 
971,  1990  U.S.  Dist.  LEXIS  13738  (1990). 


(a)  A  person  commits  the  offense  of  blackmail,  if,  with  intent  to  obtain 
property  of  another  or  to  cause  another  to  do  or  refrain  from  doing  any  act,  that 
person  threatens: 

(1)  To  accuse  any  person  of  a  crime; 

(2)  To  expose  a  secret  or  publicize  an  asserted  fact,  whether  true  or  false, 
tending  to  subject  any  person  to  hatred,  contempt,  or  ridicule;  or 

(3)  To  impair  the  reputation  of  any  person,  including  a  deceased  person. 

(b)  Any  person  convicted  of  blackmail  shall  be  fined  not  more  than  $1,000  or 
imprisoned  for  not  more  than  5  years,  or  both. 

(Dec.  1,  1982,  D.C.  Law  4-164,  §  152,  29  DCR  3976.) 

Prior  Codifications.  —  1981  Ed.,  §  22-  legislative  history  of  D.C.  Law  4-164,  see  His- 
3852.  torical  and  Statutory  Notes  following  §  22- 

Legislative  history  of  Law  4-164.  —  For  3201. 

CASE  NOTES 

Threats.  dant  for  three  counts  of  "threats"  and  four 

In  view  of  facts  that  in  prosecution  of  defen-     counts  of  "obstructing  justice"  instructions  in- 
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dicated  that  only  one  of  the  four  essenti^fl 
elements  of  an  obstruction  of  justice  charge 
involved  proof  of  "threats",  that  proof  of 
"threats"  was  not  absolutely  necessary  to  defen- 
dant's conviction  since  proof  of  force  would  also 
have  led  to  his  conviction,  and  that  defendant 
was  acquitted  of  threats  against  one  witness, 
although  the  jury  found  him  guilty  of  obstruct- 
ing justice  with  regard  to  the  same  conduct 
towards  the  same  witness,  proof  of  guilt  on  the 
obstruction  of  justice  counts  did  not  necessarily 
establish  guilt  of  the  "threats"  counts,  and 
therefore  defendant's  convictions  of  both  of- 
fenses did  not  constitute  double  jeopardy.  D.C. 
Code  §§  22-703(a),  22-2307;  U.S.  Const. 
Amend.  5.  Ball  v.  United  States,  429  A.2d  1353, 
1981  D.C.  App.  LEXIS  262  (1981). 


In  view  of  facts  that  the  offenses  of  "threats" 
and  "obstructing  justice"  include  provisions  not 
included  in  the  other,  so  that  conduct  prohib- 
ited by  the  threat  statute  would  not  necessarily 
be  prohibited  under  the  obstruction  of  justice 
statute,  that  the  "threats"  sentence  carries  a 
much  more  severe  penalty  than  the  "obstruct- 
ing justice"  offense,  and  that  the  two  offenses 
lack  a  similar  purpose  and  the  "inherent  rela- 
tionship" required  to  apply  the  doctrines  of 
merger  and  lesser  included  offenses,  the  offense 
of  "threats"  is  not  a  lesser  included  offense  of 
"obstructing  justice."  D.C.  Code  §§  22-703(a), 
22-2307.  Ball  v.  United  States,  429  A.2d  1353, 
1981  D.C.  App.  LEXIS  262  (1981). 
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